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RELATING TO

TlE, PU BLIC LANDS.

RAILROAD RIGHT OF WAY-APPROVAL.

KA-NSAS CITY, PITTSBURG AN GULF R. R. Co.
Under an act of Congress granting a right of way for a railroad wherein the gen-

eral direction of the road is specified, the Department is without authority to
approve the location of a section of the road that shows a radical departure
from the direction named in the granting act.

Assistant Attorney- General lla11 to the Secretary of the Interior, lf 3,
1895. (F. W. C.)

I have the honor to acknowledge the receipt, through reference from
ion. Acting Secretary Wm. I. Sims, of certain maps of right of way
filed by the Kansas City, Pittsburg and Gulf Railroad company "with
request to be advised whether the line of road marked down upon the
within maps, come within the purview of the act granting right of way
to this railroad."

By the act of Congress approved February 27, 1893 (27 Stat., 487),
the right of way was granted the above mentioned company for a line
of road through the Indian Territory, the description of the line therein
provided for being as follows:

Beginning at a point on the south line of Cherokee County, near the town of
Galena, in the State of Kansas, and.running thence in a southerly direction through
the Indian Territory or through the State of Arkansas and the Indian Territory, by
the most feasible and practicable route, to a point on the Red River, near-the town
of Clarksville, in the State of Texas, with the right to construct, use and maintain
such tracks, turnouts, sidings and extensions as said company may deem its interest
to construct along and upon the right of way and depot grounds herein provided-for.

By the sixth -section of the act it is provided that the line of location
shall be approved by the Secretary of the Interior in sections of twenty-
five miles before construction of any section shall be begun.

On January 31, 1895, the maps of location showing the first and
second sections of the road within the Indian Territory were approved

1438-vOL 21-1
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by this Department and the maps now submitted show the third and
fourth sections of the proposed road.

The line of route shown upon map 3, commences at the end of section
two, north of the Arkansas river, and extends in a general southerly
direction through the Cherokee Nation for a distance of twenty-five
miles to station No. 1 + 95 south of the Arkansas river in the Choctaw
Nation.

Section four commences at the end of section three and extends in a
southerly or southwesterly direction for a distance of two or three
miles; it then curves easterly and extends in a northerly direction to
Fort Smith, Arkansas, a distance of fourteen or sixteen miles, returning
to the point where it curves easterly it then extends southerly or south-
westerly a distance of six or seven miles making a total distance from
the point or end of section three, including the branch to Fort Smith, a
distance in all of twenty-five miles.

The real question presented is whether there is authority under the
act for the approval of that portion of the line which leaving the road
two or three miles south of the third section, extends easterly and north-
easterly to Fort Smith.

The act provides for a road running in a southerly direction through
Indian Territory by the most feasible and practicable route between the
points therein named.

I can see no objection to the location so far as shown by the general
line of road set out in these two sections but there would seem to be no
authority for the branch line running to Fort Smith.

The only explanation offered by the company for this departure from
the line of direction named in the act is that from the organization
of the company it has been its intention to make Fort Smith a point
on the route of their road. This is not a point mentioned in the act
and the company is therefore not required under the terms of the grant
of the right of way to enter Fort Smith, and, as it is not upon the line
of road in the direction indicated by the act, I am of opinion that there
is no authority for the approval of the fourth section of the road which
shows, as before stated, an entire change of direction from that indi-
cated in the act.

I therefore advise that section four, as shown upon the map of loca-
tion herewith, be not approved.

As to section three, I can see no objection to the location as made,
and I therefore advise that the same be approved.

Herewith are returned the papers referred.
Very respectfully,

JOHN I. HALL,
Assistant Attorney-General.

Approved,

HONE SITH, 

Secretary.
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TIMBER CULTURE CONTET-COMIiUTATION-INAL PROOF.

FAIT V. STEWART.

An application to commute a timber culture entry, and submit final proof in support
thereof, under section 1, act of March 3, 1891, can not be allowed in the presence
of a pending contest in which there has been no hearing.

Amended Rule 53 of Practice permits the submission of final proof during the pen-
dency of contest proceedings where the hearing therein has been had, but is not
applicable prior thereto.

Secretary Smith to the Commissioner of the General Land'Offiee, July 6,

1895. (J. I. P.)

By your office letter "H R" of May 3, 1894, you transmitted to this
Department -the appeal of Lou Stewart from your office decision of
January 6, 1894, holding for cancellation her timber culture entry No.
7878, Fargo, North Dakota, land district, for the NE. of See. 11, T.
131, R. 63, made December 20, 1832.

It appears that prior to this contest one was initiated against the
same entry by Mary Ollie Fait, the daughter of this contestant; that
said contest, after pending for four years, was fn ally dismissed by the
Department, in July, 1892, notice of which decision reached the local
office July 15, 1892, and on July 27, 1892, the contest affidavit in the
ease at bar was filed, alleging in substance failure on the part of the
claimant to comply with the requirements of the timber culture law
during the period covered by the former contest affidavit, and up to the
time of the filing of the present affidavit of. contest, thus covering not
only the time covered by the first contest, but in addition thereto, cov-
ering the time during which the first contest was pending.

After due notice thereof, and continuance by agreement of the parties,
a hearing on said contest affidavit was finally had before the local
office, which was closed January 2, 1893.

On October 3, 1892, the defendant announced her intention to make
final proof, and to purchase the tract under the first section of the act
of March 3, 1891 (26 Stat., 1095), and on November 23. 1892, she
appeared before the local office and offered her commutation proof,
tendering at the same time the purchase price, $1.25 per acre. This
was rejected by the local. office, on account of the pending contest of
Clark (I. Fait.

On the 17th of April, 1893, the local office rendered its decision on
the contest case in favor of the contestant, and recommended the can-
cellation of the claimant's timber culture entry.

The testimony covering the first five years of said entry was excluded
by the local office, for the reason that the decision of the Department
on the contest of Mary Ollie Fait was conclusive of the proposition
that claimant had complied with the law during that period; but testi-
mony was allowed as to the years 1888, 1890 1891 and 1892.

The testimony in the case shows that during the year 1888 the second
five acres originally planted to tree seeds was plowed; that in 1889,
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the entire ten or eleven acre tract was marked off, and planted to tree
seed, but nothing ever came of the planting; that in 1890 nothing
whatever was done on the tract; that in the year 1891 it was plowed
and cultivated to corn and potatoes; and that in 1892, shortly before
the contest affidavit in this case was filed, the cultivated tract was
harrowed and planted in wheat. It is shown that for more than two
years prior to the initiation of this contest and her offer to make com-
mutation proof, she had done nothing whatever towards securing a
growth of trees, as required by the terms of the timber culture law.

It is insisted by counsel that the instructions of the Department
under the act of March 3, 1891, spra, issued on April 27, 1891, in
reference to the commutation of timber culture entries under said at,
required, first, that the person shall have in good faith complied with
the provisions of the timber culture law for four years, and second,
that he shall be an actual bona fide resident of the State or Territory
in which the land is located. It is asserted that the decision of the
Secretary dismissing the first contest for cause was an adjudication
that the first requirements had been complied with, and that there was
no doubt as to the qualifications of Miss Stewart under the second
requirement.

Passing that discussion, it is evident that the rejection of the com-
mutation proof and application to purchase under said act of March 3,
1891, was the proper action to take in the presence ot the pending con-
test affidavit of Clark G. Fait, upon which there had been no hearing.
Such action was entirely in accord with the rulings of this Depart-
ment. (Stevens v. Regan, 13 L. D., 218.)

Final proof may be submitted during pendency of contest proceed-
ings, where hearing in the contest case has been had (see amended rule
53 of practice, 14 L. D., 250). But no hearing had been held in this
case when the application to purchase was made and final proof ten-
dered. Hence amended rule 53 does not apply.

Also in the case of Everson v. Wilson (19 L. D., 38), it is held that
the privilege of commuting a timber culture entry, accorded by section
1, act of March 3, 1891, does not defeat the right of a contestant to pro-
ceed with a pending contest.

Unquestionably, therefore, the action of the local office in holding
the entry for cancellation and rejecting the application to commute, was
in accordance with the holdings of this Department.

It is further insisted that this contest is manifestly speculative. I do
not think so. The fact that the unsuccessful contest of the-daughter
was followed by a successful one by the father is not of itself proof
conclusive that the contest was made for speculative purposes. But if
it were, and should be dismissed for that reason, the government is
still a party in interest, and the manifest failure of the claimant to
comply with the requirements of the timber culture law would demand,
at all events, the cancellation of the timber culture entry.

Your office decision is affirmed.
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WE-STEmi-AvER v. DoDDS.

Motion for review of departmental decision of April 18, 1895,20 L. D.,
365, denied by Secretary Smith, July. 6, 1895.

REPAYMENT-DESERT LAND ENTRY-INITIAL PAYMENT.

llERmAN L. KuEHLMAN.

Repayment is not authorized where the entry is of land sbject thereto and might
have been confirmed if the entryman had complied with the law.

A showing held sufficient to justify the allowance of an application to change a
desert land entry to a different tract, is also sufficient to warrant the transfer of
the initial payment theretofore made.

Where the transfer of payment, in such a case, is denied, and the applicant fails to
appeal, his rights in the premises are lost by snch failure, and can not be recov-
ered through a subsequent application for repayment.

Secretary Smith to the Comnissioner of the General Land Office, July 6,
1895. (G-. . B.)

Your office letter "(1" of August 11, 1893, canceled desert land entry
No. 588 for lot 4, Sec. 35, T. 27 N., R. 17 E., M. D. A., Susativille, Cali-
fornia made by Herman L. Kuhllman, December 29, 1891, and on same
date allowed him to make a second desert land entry of the N. j of the
NW. , Sec. 25, in same township.

This action was taken upon a showing deemed by your office sufficient,
and was to the effect that the land entered (said Lot 4) was not the land
he supposed he was entering; that he was misinformed as to the true
description of the land he desired by an agent of the Honey Lake Val-
ley Land and Water Company, who was also a surveyor; that the land
he selected, and which he supposed was properly described, is situated
about one-half mile west of the land actually entered; that he "is
informed" that there were no section corners to be fould, and that their
absence caused the mistake; that the land which he supposed he had
entered was already covered by a desert land entry; he therefore
applied to make a second entry of the land above described, and, as
above seen, your office allowed the application.

After his application was favorably considered by your office, he
then applied for a return of the purchase money ($20) paid on said
desert entry No. 588. Your office, by decision dated March 7, 1894,
denied the application, and from that judgment he has appealed to
this Department.

Section 2362 of the Revised Statutes provides for repayment to the
purchaser, or his legal representatives or assigns, upon proof "that
any tract of land has been erroneously sold by the United States, so
that from any cause the sale can not be confirmed."

The responsibility for the entryman's mistake was not on the govern-
ment; the land was surveyed in 1875; there were other desert land
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entries made in the same section about the same time, and it would
seem that the entryman by a little more care might Wave correctly
described the lands he desired to enter. Again, the land actually
entered appears to have been subject to the entry allowed, and bad the
entryman complied with the law, the sale might have been confirmed;
hence repayment is not authorized. Heirs of G.and D. Duprey, 4 L. D.,
187; Heirs of Pierre A. Sylve et al., idem., 293; Ambrose W. Givens,
8 L. D., 462.

It is insisted, however, that the entryman had the right to have his
entry qhanged under the provisions contained in section 2372 of the
Revised Statutes. That section reads as follows:

In all cases of an entry hereafter made, of a tract of land not intended to be
entered, by a mistake of the true numbers of the tract intended to be entered, where
the tract, thus erroneously entered, does not, in quantity, exceed one half-section,
and where the certificate of the original purchaser has not been assigned, or his
right in any way transferred, the purchaser, or, in case of his death, the legal rep-
resentatives, not being assignees or transferees, may, in any case coming within the
provisions of this section, file his own affidavit, with such additional evidence as
can be procured, showing the mistake of the numbers of the tract intended to be
entered, and that every reasonable precaution and exertion had been used to avoid
the error, with the register and receiver of the land-district within which such tract
of land is situated, who shall transmit the evidence submitted to thern in each case,
together with their written opinion, both as to the existence of the mistake and the
credibility of each person testifying thereto, to the Commissioner of the General
Land Office, who, if he be entirely satisfied that the mistake had been made, and
that every reasonable precaution and exertion had been made to avoid it, is author,
ized to change the entry, and transfer the payment from the tract erroneously entered,
to that intended to be entered if unsold; but, if sold, to any other tract liable to
entry; but the oath of the person interested shall in no case be deemed sufficient in
the absence of other corroborating testimony, to authorize any such change of entry,
nor shall anything herein contained affect the right of third persons.

The statute just quoted allows the transfer of a payment from the
tract erroneously entered to that intended to be entered or to any other
tract liable to entry, when proper showing is made.

When your office, by decision dated August 11, 1893, allowed the
claimant to change his entry so as to include the land actually intended
by him, the payment made on the erroneous entry should have been
transferred to the second entry, as the first payment required. If the
showing made was sufficient to allow his application for change of
entry, it was also sufficient to have authorized the transfer of payment.
Your office, however, held that, "The money paid on said entry can not
be credited as initial payment on the second entry, as requested, but
payment mast be made in the regular manner."

Claimant did not appeal from that ruling, but, apparently, acquiesced,
making his entry January 22,1894, and paying the required amount, $20.

Havinig thus waived his rights, which he might have obtained by
filing his appeal, it is now too late to complain.

The section above quoted does not authorize repayments, and there
is no existing law nder which relief can be afforded.

The judgment appealed from is affirmed.
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TIOMESTEAD ENTRY-AEANDERED STREAM.

WILLIAM J. SIMMONS.

The fact that a stream has been meandered will not operate to defeat an entry
embracing lands on both sides thereof, where it is satisfactorily shown by the
records of survey that such stream does not fall within the class that should be
meandered.

Secretary Smith to th e Commissioner of the General Land Office, Jly 6,
1895. (F. W. C.)

I have considered the appeal by William J. Simmons from your office
decision of April 15, 1893, denying his application to amend his home-
stead entry, made September 22, 1891, for the SE. I of the NW. and
lots 3, 4, and 6, Sec. 6, T. 11 N., R. 4 W., Oklahoma land district, Okla-
homa, so as to include in addition thereto lot 5, which was omitted
through mistake at the time of making said entry.

Your said office decision denied the application to amend, upon the
ground that said lot 5 is not contiguous to the tracts covered by said
entry, but failed to state the cause that rendered the same non-contig-
uous, and by departmental letter of December 8, 1894, a statement of
facts relied upon by your said office decision was called for.

I am now in receipt of your office letter of May 10, 1895, in which it
is stated that:

I find on examination of the official plats that said lot 5 is separated from the
remaining tracts embraced in the entry of Simmons by the North fork of the
Canadian River, a meandered stream, and presumably this is the ground on which
the decision was based. I would further state that said plats show the average
right angle width of the North Fork of the Canadian River to be 1.30 chains.

In the decision of this Department in the case of Hattie Fuhrer (12
L. D., 556), it was held that the fact that a stream has been meandered
will not operate to defeat an entry embracing lands on both sides
thereof, where it is satisfactorily shown by. the records of survey that
such stream does not fall within the class that should be meandered.
In that case the stream considered is the same as that relied upon in
the present case, namely, the North Fork of the Canadian River, and
therein it was stated that the result of an examination made of the
field notes of survey show-

That the general average width of said river at a right angle with the course of
the stream is found to be only about 1.30 chains (84 feet) less than one half the dis-
tance prescribed by the present rules and regulations for meandered rivers.

This examination coincides with the report front your office in the
present case, and I must, therefore, hold that the meandering of this
stream was improper and is not sufficient cause for denying the appli-
cation by Simmons.

Your office decision is therefore rversed, and the papers in the case
are herewith returned, with directions that the amendment be allowed
as applied for, if, upon further examination, no other sufficient reason
exists for denying the same.
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DAVIS v. TANNER ET AL.

Motion for review of departmental decision of March 19, 1895, 20
L. D., 220, and application for rehearing denied by Secretary Smith,
July 6 1895.

TIMBER CULTURE CONTEST-DEVISEE.

LEECH v. BROWNELL.

In proceedings against the timber culture entry of a deceased person the devisee of
the sole heir of the entryman is the only party having an interest in the entry;
and the failure of such party to appeal from an adverse decision is final as to
his rights in the premises.

Secretary Smith to the Commissioner of the General Land Oftce, July 6,
1895. (C. J. W.)

I have before me the appeal-of Annie A. Williams, from your office
decision of December 23, 1893, in which her petition to have the case
of Samuel Leech against the heirs of Frank Brownell, deceased,
involving timber culture entry No. 11,817, made January 4, 187,
re-opened, so as to allow appeal to be filed, was denied.

The contest of Leech was initiated December 3, 1892. After affi-
davit was filed and before notice issued, plaintiff applied for leave to
publish the notice alleging the death of defendant who made said
entry, and that there were no known heirs or legal representatives in
the State of North Dakota, and service was accordingly ordered and
perfected by publication.

March 22, 1892, W. K. Smith, a notary public at Lisbon, North
Dakota, was designated and commissioned by proper order to take
testimony in said case. jut the taking of said testimony C. D. Austin
appeared as attorney for the defense, claiming the right to represent
the heirs of Brownell and over the objection of opposing counsel,
cross-examined plaintiff's witnesses and introduced and examined wit-
nesses for the defense, which testimony became a part of the record.

On the disposition of the case by the register and receiver, they found
that the grounds of contest were sufficiently proven, and further found
that Austin was not authorized under the rules of practice to represent
defendants. Notice, however, of said decision was served on Austin
by registered letter, and like notice directed to the heirs of Frank
Brownell was sent by registered letter to Perry, New York, and as
appears was duly received and receipted for by Annie A. Willians, the
petitioner.

No appeal was taken and the finding of the register and receiver on
the facts became final, and on September 16, 1893, said timber culture
entry was canceled. On Novemnber 8, 1893, Samluel Leech exercised his
preference right and made homestead entry No. 20,784 upon said tract.
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In her affidavit Annie A. Williams allegesthat Frank Brownell died
about July 1, 1892 leaving his mother, Christina Brownell, as sole heir.
That Christina Brownell died January 13,1893, leaving a will in which
she bequeathed to affiant her real estate, including this land; and that
the notice directed to the heirs of Frank Brownell which she, affiant,
received was not proper notice to her, and that Austin, who was attor-
ney for defendant, was not notified of the decision of the register and
receiver.

The petition and affidavit of Annie A. Williams forms the predicate
for the present motion to re-open the case. It asserts that Christina
Brownell was the sole heir of Frank Brownell, deceased, and that
affiant is the devisee of the real estate of the said Christina 3rownell,
including the land in controversy. If these facts be true, then affiant
was and is the legal representative of Frank Brownell, deceased, under
timber culture laws and would represent his rights.

In Starkweather et al. v. Starkweather et al. (15 L. D., 162), First
Assistant Chandler says:

I am satisfied that a timber culture entry is subject to a devise by will, and if the
executor of a will complies with the requirements of law he may make final proof,
as the deceased entryman could have doue if living.

in the case of John A. Sabin, administrator (16 L. D..149), it was
held that either heirs or legal representatives might make final proof.

It follows that if the affidavit of Annie A. Williams is true, she, only,
is interested in this land, and if so, she had notice of the decision
complained of, as the record shows, and it was her own negligence not
to appeal.

It is not necessary now to determine whether Austin exhibited proper
authority to appear for defendants or not. Annie A. Williams recog-
nizes his authority, and the record shows that he was legally served
with notice of the adverse decision, and of the defendant's right to
appeal.

Your office decision is approved.

/ SMITHE T AL. V. COPLIN.

Motion for review of departmental ecision of March 28, 1895, 20
L. D., 264, denied by Secretary Smith, July 6, 1895.



10 DECISIONS RELATING TO THE PUBLIC LANDS.

TIMBER CULTURE ENTRY-ADVERSE POSSESSION.

STREETER V. ROLPH.

The possession and improvements of a settler who asserts no claim under the settle-
ment laws within the period accorded tlerefor do not operate to exclude the land
covered thereby from appropriation under the timber culture law by another
person; and such intervening entry will defeat the subsequent assertion of the
settlement right.

Secretary Smlith to the Commissioner of the General Land Office, July 6,
1895. (C. J. W.)

October 14, 1863, Lucinda Green made homestead entry No. 159, for
the W. - of the NW. and W. t of the SW. 1, Sec. 1, T. 16 N., R. 3 BE.,

Lincoln land district, Nebraska.
November 2, 1871, Byron Streeter made homestead entry No, 9541 for

the W. W of the NW. aforesaid, and made final proof November 10,
1876, and received final receipt and certificate No. 5597.

May 1, 1876, John F. Rolph made homestead entry No. 1876 for the
W. - of the SW. X

Your office, by letter of December 15,1876, held Streeter's said entry
for cancellation because of conluict with homestead entry No. 159. No
appeal was taken and your office letter of October 1, 1877, canceled
homestead entry No. 9541. Homestead entry No. 1876 was canceled for
the same reason at the same time.

By letter of March 26, 1879, Mistress Green's entry was canceled
because of her relinquishment thereof, and it was held that the lands
covered thereby were excepted by her said entry from the grant to the
Union Pacific Railroad Company.

The attorney for said company alleged that Mistress Green's entry
was illegal at its inception and therein null and void, and that conse-
quently said land was not excepted from said grant as a result thereof.

Your office, by letter of June 15, 1879, held that the land was not
excepted from said grant.

July 19, 18 0, Rolph made application to again enter the W. J of the
SW. i as a homestead. His application was rejected. He appealed.
Departmental decision of March 14, 1881 allowed his application hold-
ing that the land was excepted from the grant to said company by reason
of Mistress Green's said entry.

May 23, 1881, Rolph made timber culture entry No. 1361, for the W. N
of the NW. the land covered by Streeter's canceled homestead entry.

August 14, 1882, Streeter filed an application for the re-instatement
of his homestead. entry No. 9541, timber culture entry No. 5597, alleg-
ing that he had no notice of the cancellation; that he had resided on
and cultivated the land since October, 1871, and had improvements
on the same, consisting of a frame house, corn crib, and forest trees,
and had the greater part of the land under cultivation. That Rolph
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knew of his residence and improvements when he made timber culture
entry No. 1361.

Your office letter " F " of January 17, 1883, ordered a hearing between
Streeter and Rolph, which was held May 16, 1883, with both parties in
court.

January 7, 1884, the register and receiver found that Streeter and
his family had lived continuously on the land from the fall of 1878 to
the date of the hearing, and during all that time had cultivated and
improved the same; that during all the time he was a qualified home-
steader and that Rolph knew, when he made entry, of Streeter's resi-
dence and they recommended the cancellation of timber culture entry
No. 1361.

February 1, 1884, the defendant, Rolph, appealed from said decision,
contending' that Streeter, by his long residence after the cancellation
of his homestead entry, lost any rights that he may have gained by
settlement and residence, and that the intervening adverse claim of
Rolph was conclusive of his, Streeter's right of entry.

In your office decision of January 2, 1894, you agreed with the find-
ing of the register and receiver as to the facts but disagreed with them
as to the recommendation made for cancellation of timber culture entry
No. 1361.

On the 27th day of February, 1894, Byron Streeter filed his appeal
from your office decision. Said appeal specifies two grounds of error-

1.-That it was error not to hold that Rolpb's claim was illegally initiated and
should be canceled.

2.-That it was error not to re-instate Streeter's entry.

In my opinion the effect of Mrs. Green's relinquishment of her entry
was to restore the quarter-section covered by i to the public domain
and render it subject to entry by any qualified applicant.

Streeter's former void entry was no bar to his right to make second
entry of the same land if he had sought to do so.

Streeter's possession did not prevent Rolph's right to make timber
culture entry, subject to Streeter's right to make homestead entry, within
three months, because of prior settlement. Streeter having taken no
steps to place his claim of record within three months by filing contest
or otherwise, and having allowed several years to elapse before moving
to re-instate his original entry, is too late as against the rights of an
intervening entryman. it appearing from the record and evidence that
he did have written notice of the fact that his entry was held for can-
cellation, and that he did not appeal. See Burrus v. Cantrell (15 L. D.,
397).

Rolph's rights are purely legal and it seems to be a great hardship
for Streeter to lose his home and his valuable improvements, but he has
been guilty of such laches as to render the hardship remediless, in the
presence of intervening rights.

Your office decision reversing the finding of the local officers, and
directing the dismissal of Streeter's contest is approved.
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CON:FIRMIATION-SECTION 7, ACT OF MARCR 3, 1S91-RELTNQUISEIXMENT.

PAUL V. WISE -MAN.

>I 'The transfer of an undivided interest in land covered by an entry does not bring
said entry within the confirmatory provisions of section 7, act of March 3, 1891.

Where it does not affirmatively appear that an entryman has received notice of a
requirement of theGeneral Land Office, made prior to the passage of said act,
the proceedings thus taken will not be held to defeat confirmation of the entry
under the proviso to said section.

An entryman who has transferred all his interest in the land covered by his entry
can not defeat the rights of his transferees by a subsequent relinquishment of
the entry in question.

Secretary Sinith to the Commissioner of the General Land Og e, July 6,
1895. (G. C. R.)

On September 26, 1876, Louis Land made homestead entry No. 89,
for the N. I of the NW. , the NW. I of the NE. i and lot 8, Sec. 35;
also lot 1, in Sec. 34, T. 39 S., R. M- E., W. M., Linkville (now Lake-
view), Oregon. He submitted final proof April 23, 1883, and on May
3, 1883, final certificate No. 74 was issued.

Your office letter "C" of September 3, 1883. suspended the entry,
and required Land to frntish proof of naturalization. The records of
the local office show: "Parties notified this 15th day of September,
1883." It does not appear, however, that Land was notified of this
requirement by registered letter; there is no proof, therefore, that he
ever received the notice.

On June 15, 1893, Thomas M. Wisemuan filed Land's relinquishment,
and at the same time made homestead entry No. 1783 for the tracts
embraced in Land's entry, except as to lot 1, Sec. 34.

On August 22, 1893, Wenzel J. Paul filed a protest against the allow-
ance of Wiseman's entry, alleging that he had acquired title to the land
by reason of a foreclosure of a certain mortgage executed by the trans-
feree of the former entryman.

Your office, by letter "H" of September 13, 1894, held that Paul
" has all the rights that Land formerly had, and that he would still

* have if he had not relinquished," and Paul was allowed ninety days
from notice within which to furnish evidence of the naturalization of
Land's father.

On October 13, 1894, Paul transmitted his own affidavit, together
with a certificate of the county clerk of Siskiyon county, California,
tending to show that Louis Land was as a citizen of the State of Cali-
fornia registered in the Great Register of Siskiyou county.

Your office, by decision dated December 10, 1894, held the evidence
thus furnished "is entirely satisfactory" as to Land's citizenship, and
accordingly held Wiseman's entry for cancellation, and upon said deci-
Sion becoming final, Land's entry would be reinstated.
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From that judgment Wiseman has appealed to this Department, and
alleges error:

1. In holding the evidence sufficient to establish the citizenship of
Louis Land, under the land laws of the United States.

2. In reinstating a relinquished and canceled homestead entry con-
trary to law.

Wiseman's appeal and argument have not been formally answered,
but since said appeal was filed Paul, the alleged transferee, has filed a
motion to pass the entry to patent under the provisions of section 7 of
the act of March 3, 1891 (26 Stat., 1095).

It does not affirmatively appear of record when Louis Land, the
entryman, first conveyed any interest in the land. It is admitted,
however, that he sold an undivided one-half interest in said land,
together with the same interest in about five hundred acres of other
lands, to W. J. Paul, and it appears from the case of Paul v. Land,
reported in 15 Oregon, p. 442, that Land conveyed this interest on May
24, 1883, about twenty days after he received final certificate. Sub-
sequent to this transfer, and on December 24, 1883, Louis Land was
married to Martha A. Swingle, and on July 1, 1889, he conveyed to his
then wife, the said Martha, all his remaining interest in the land in
question, together with his interests in some five hundred acres of other
lands, apparently the same lands 'theretofore held in common with
W. J. Paul. This transfer left the title of all the lands so conveyed
apparently in Paul and Mrs. Land, as tenants in common.

It appears that on September 10, 1890, Martha A. Land purchased.
Paul's interest in the lands then held in common. by them, including
the lands in controversy. She gave her promissory note for the pur-
chase price ($5,520), payable. two years after date (September 10, 1890),
"in United States gold coin," and bearing interest from date at the rate
of ten per cent per annum. To secure this note, she executed a mort-
gage upon all the land (about 700 acres, including land in controversy).
She was divorced from Land June 23, 1891, and on November 24, of the
same year, she was married to Thomas M. Wiseman, who, as above seen,
secured Land's relinquishment of the land in question, and was allowed
to make entry thereof June 15, 1893.

In November, 1892, Paul obtained a decree of foreclosure, in the cir-
cuit court of K~lamath county, Oregon, against Mrs. Land, then Mrs.
Wiseman; thereafter the land was sold, and Paul became the purchaser
at the sheriff's sale.

Such being the facts, it is evident that Land's entry is not confirmed
under the 7th section of the act of 1891 (supra), because of any sale or

encumbrance made to Mrs. Land, for such sale was made after March
1, 1888; nor is the entry confirmed because of Land's transfer of one-
half of the land to Paul; although this transfer was made prior to
March 1 1888, yet being an undivided interest, and not a specific



14 DECISIONS RELATING TO THE PUBLIC LANDS.

subdivision, it is held that the conveyance of such an interest does
not bring the entry within the confirmatory provisions of said act.

Bradbury v. Dickenson (14 L. D., 1). The proviso to section 7 reads
as follows:

That after the lapse of two years from the date of the issuance of the receiver's
receipt upon the final entry of any tract of land tnder the homestead, timber-culture,
desert-laud, or pre-emption laws, or under this act, and when there shall be no pend-
ing contest or protest against the validity of such entry, the entryman shall be
entitled to a patent conveying the land by him entered, and the same shall be issued
to him; but this proviso shall not be construed to require the delay of two years
from the date of said entry before the issuing of a patent therefor.

No one appears to have filed any contest against Land's entry; but,
as above seen, your office letter C ) of September 3, 1883, required
him to furnish proof of naturalization.

The word "protest " in the act above quoted is interpreted as mean-
ing any proceeding by any person who, under the rules of practice,
seeks to defeat an entry (Circular, May 8, 1891, 12 L. D., 451). And
"proceedings", as used in that circular, is construed

as including any action, order, or judgment had or made in your office, canceling
an entry, holding it for cancellation, or which requires something more to be done by
the entryman to duly complete and perfect his entry, and without which the entry
would necessarily be canceled, (Instructions, July 1,1891,13 L. D., 1.)

It does not appear that Land ever complied with this order. In his
final proof he swore that he caine to America when he was eight years
old; and both he and one of his proof witnesses swore that his father
was naturalized. If that be true, he was a qualified entryman. Never-
theless when he was called upon by your office to furnish proof of
naturalization, he should have done so, if, in fact, he received notice of
that requirement. It does not affirmatively appear that he received
such notice; it would have been error to cancel his entry without giving
him an opportunity to comply with said requirement, and the fact that

he made no effort to do so would imply that he never received the

notice.

It results, therefore, that there was no pending contest, protest, or

"proceedings" had or begun against his entry on March 3, 1891, of

which he was chargeable with notice; that being true, his entry comes

directly within the terms of the proviso above quoted, unless he could

by his own act defeat the rights of his transferee by his relinquishment,

filed June 15, 1893.

When Land executed this relinquishment, he had then parted with

all the interest he ever had in the land for a valuable consideration;

his relinquishment was therefore null and void. Daniel R. McIntosh,

8 L. D., 641.. Ee was not in a position then by his own act to defeat

the rights of those who had paid him for the land. True, one of those

transferees was his wife, and she is not here claiming ay rights as a

transferee; but the reason is manifest: she is the present wife of the
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entryinan, Wiseman, and all her rights have been duly foreclosed in
the interest of Paul.

Land may have been willing by his relinquishment to injure Paul,
although for the benefit of his former wife's present husband, but he
can not, for reasons above given, be permitted to do so.

Your office, by its decision appealed from, found that Land was a
citizen of the United States, and therefore a qualified entryiman. From
the above considerations, it is unnecessary to discuss the alleged
errors, set forth in the appeal, as to the legality of that finding on the
evidence produced.

Wiseman's entry will be canceled, and the tracts passed to patent
under Land's entry.

The decision appealed from is accordingly. modified.

e HOMESTEAD CONTEST-RESTDENCE.

MONTGOMERY V. NEWTON.

A homestead entry attacked for failure to reside on the land will not be canceled
- where it appears that the entryman in fact had established and maintained resi-

-dence on an adjacent tract, to which he acquired title after his entry, but
removed to the land covered by his entry prior to notice of the contest, and
where no evidence of bad faith is shown to exist.

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. (F. W. .)

I have considered the appeal by R. C. Montgomery from your office
decision of March 12,1894, dismissing his contest against the home-
stead entry of Thos. D. Newton, made March 4, 1889, covering the
B. j of the SW. i of Sec. 29, T. 10 S., R.3 W., Little Rock land district,
Arkansas.

Montgomery's affidavit of contest was fled on January 20, 1692,
alleging that the entry by Newton "was made for the purpose of
another person's benefit, other than said Thos. D. Newton," and " that
the said Thos. D. Newton has never resided on said land and has
wholly abandoned said tract; that the said tract is not settled upon
and cultivated by said party as required by law."

Said affidavit was executed in December, 1891, but does not appear
to have been filed until January 20, 1892, upon which date notice for
the hearing issued by the local officers, the testimony being taken before
the clerk of the circuit court in esho county, Arkansas. Upon the
conclusion of the hearing and after reviewing the record made, the
local officers on July 22, 1892, rendered their decision recommending
the cancellation of defendant's entry. On appeal, said decision was
reversed by your office decision, the contest dismissed, and defendant's
application to amend to an adjoining farm homestead entry was allowed.

From said decision Montgomery has appealed to this Department.



16 DECISIONS RELATING TO THE PUBLIC LANDS.

It appears that the tract in question had for a long time prior to the
making of defendant's entry, been in the possession of his father,
whose claimed title dated back to the State. The land had been
improved to considerable value, and defendant's father-in-law lived
thereon as tenant of defendant's father.

The elder Newton, learning that the State had never selected the
land, and that he therefore had no record title to the same, gave the
improvements made by him upon the land to his son, the present claim-
ant, who made the homestead entry therefor on March 4, 1889, as before
stated. Prior to this time, to wit, in 1885, the elder Newton gave to
his son the W. of the SW. of said section 29, which was owned by
him, and the present claimant built a house and made other improve-
ments upon what he supposed was a part of said W.. W of the SW. i of
section 29, but which proved in fact to be just south of the line and in
the NW. of the NW. i of section 32. To protect his son's improve-
ments the father acquired title to said NW. 1 of the NW. i of See. 32,
and deeded the north twenty acres thereof to his son, but this was sub-
sequent to March 4, 1889.

Claimant continued to reside in the house built, as before stated, on
section 32, until in January, 1892, when as he states, learning that his
right under the homestead law to the land in question was about to be
contested he moved into the house upon the land in question occupied
by his father-in-law, who moved on the land formerly occupied by
claimant in section 32. This was several weeks prior to the service of
notice of contest, so that whatever default may have formerly existed,
was cured before the service of notice of contest in question by Mont-
gomery.

Shortly after the filing of the contest, Newton, after stating the facts
before recited, applied to change the form of his entry to an adjoining
farm homestead entry, for which a formal application was made.

From a careful review of the matter I am unable to find any evidence
of bad faith in the matter of his claim to the land in question, but
rather that he was misled through ignorance, or bad advice, and as
he was residing upon the land at the time of service of notice of the
present contest, said contest must, therefore, stand dismissed.

The question as to his right to amend the form of his entry is one
purely between him and the government and from a careful review of
the matter I affirm your office decision holding that the amendment
should be allowed.
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HOMESTEAD CONTEST-RESIDENCE.

DARLING v. ROBINSON.

A plea that the entryman had established his residence on the land covered by his
entry prior to notice of a contest against the same, and so cured his default, if
any existed, can not be recognized, where it is apparent that the alleged resi-
dence was induced by the prior contest proceedings.

Secretary Smith to the Commissioner of the General Land Office, July 6,
i895. (W. F. M.)

On May 28, 1892, George I. Robinson made homestead entry of the
NE. 1 of section 8, township 126 N., range 44 W., within the land
district of St. Cloud, Minhesota.

O n March 16, 1893, Malcolm-M. Darling filed an affidavit of contest
alleging that Robinson

has wholly abandoned said tract; that he has never made his residence on said
land since makring said entry; that said tract is not settled upon and cultivated by
said party as required by law, that said George H. Robinson has not since said entry
had or made his residence in the county of Stevens where the said land is situate.

A hearing was had on April 26, 1893, and on May 13, 1893, the reg-
ister and receiver filed their separate opinions, the former finding for
the contestant and the latter for the claimant.

The case is now here on appeal from the decision of your office dis-
missing the contest.

James Robinson, the father of the entryman, covered the land in
controversy with a timber culture entry on June 26, 1889, which was
canceled by relinquishment on May 28, 1892, the date of his son's
homestead entry.

George HI. Robinson), the son, and contestee here, resided at that time,
and had resided for a dozen years, at Edina Mills, Hennepin County,
Minnesota, near the city of Minneapolis, and during those years was

* variously engaged in farming, and as a clerk in coal and railroad
Ioffices, and for three and a half years in an isurance office. His resi-
dence when the entry was made was one hundred and seventy-five
miles from the land, which he had never seen and which he did not see
until the 19th day of November, 1892, very nearly six months after the
date of his entry, when he went upon it and spent about ten hours..
*He did not see it again until the 16th of March, 1893, but meanwhile, on
December 9, 1892, Darling had filed a contest, Which was set down for
hearing on January 26, 1893, and continued to March 15, 1893, on which
date the contestee made a special appearance through counsel only,
and moved to dismiss the contest for want of sufficient notice. The
case was continued to the following day, March 16, and the motion
having been favorably entertained and the contest dismissed, Darling
at once instituted the present proceeding,- but did not get service until
two days thereafter, on March 18, 1893.

1438-VOL 21 2
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In the meantime, on March 16, the day upon which Darling's first
contest was dismissed -and the second filed, Robinson proceeded to the
land, which was situated one hundred and thirty-two miles, by rail,
from the land office, and affected to take up his residence thereon.

The foregoing recital, taken from the record, and mainly from the
testimony of the claimant himself, discloses a case wholly incorsistent,
as I view it, with that good faith which the law contemplates shall
actuate persons who go upon the public lands for the purpose of taking
them as homesteads. Intending settlers, in good faith, do not make
entries without any knowledge whatever of the lands embraced therein,
nor do they make contracts for dwellings thereon, as was'done in this
case, with persons whom they do not know.

Moreover, the conclusion of your office decision that
Darling, by filing a new affidavit of contest, and proceeding thereon, waived all right
he may have had under his former contest, and at the same time left Robinson free
to cure his default as to residence, if any, before notice of another contest,

while merely the statement of a general rule of pleading, when applied
to the facts of the case at bar becomes in the last degree technical and
shadowy. There was simply a want of technical notice to Robinson,
for it is not denied that he had actual notice, and the effect of the pro-
ceedings had was not any more than could have been accomplished by
a continuance for service, a practice recognized in the courts. The
discontinuance of the one contest and the filing of the other were
practically simultaneous- acts, and while strictly they were and must-
be treated as independent proceedings, they may and should be con-
sidered together in estimating their stimulating effect on the delinquent
entryman.

It is clear that Robinson made his pretended settlement on the 16th
of March under pressure of contest proceedings, and such a course can
not be sanctioned by this Department.

The decision appealed from is reversed, and it is ordered that the
entry of Robinson be canceled.

RAILROAD GRANT-INDEMNITY-SELECTION.

ATLANTIC AND PACIFIC R. R. Co.

Where indemnity is sought for lands included in a reservation the true boundaries
of said reservation should be established, in order to properly determine the
lands for which indemnity may be allowed.

Secretary Smith to the Commissioner of the General Land 0ice, July 6,
(J. I. H.) 1895. (F. W. C.)

I- have considered the matter submitted to this Department for
instructions, by your office letter of March 23, 1894, the same being the
matter of indemnity list No. 5, of selections made by the Atlantic and
Pacific Railroad company June 22, 1887.
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Said list embraces 387,377.07 acres within the Prescott land district,
Arizona, selected on account of a like amount of lands claimed to have-
been lost to the grant, a portion of which basis is 224,000 acres, alleged
to be within the limits of the Camp Verde Indian reservation, the bal-
ance being within the Moqui reservation.

In the case of the Atlantic and Pacific Railroad Company v. Willard
(17 L. D., 554), it was held that the land embraced in the Camp Verde
Indian Reservation was excepted from the company's grant, and upon
release of said reservation did not inure to the benefit of said grant.

In calculating the basis on account of the lands lost to the grant for
the Camp Verde Indian reservation it appears that one Edw. H. Wilton,
county surveyor of Yavapai county, Arizona, has prepared a diagram
in which he attempts to show the boundaries of said reservation and
the extension of the public survey through the same, and upon this
plat it is calculated that the reservation embraced 502,240 acres, and a
basis is claimed on account of the odd numbered sections lost to the
amount of 224,000 acres as before stated.

The limits of the reservation as shown upon the plat prepared by said,
surveyor is of a parallelogram about twenty miles by forty-five miles
calculated from the old Camp Verde military reservation.

The facts connected with the establishment of the reservation in ques-
tion are fully set forth in the decision in the case of the Atlantic and
Pacific Railroad Co. v. Willard, spra. The basis of the order estab-
lishing the Camp Verde military reservation is the recommendation of
Vincent Co]yer, Commissioner, as et forth in his letter of October 3,
1871, which declared a reservation of "all that portion of country
adjoining on the NW. side of and above the military reservation of this
post on the C amp Verde river for a distanee of ten miles on both sides
of the river, to the point where the old wagon road to New Mexico
crosses the Verde, supposed to be a distance up the river of about forty-
five miles."

From the above it is plainly seen that the reservation declared was
calculated from the Verde river, being ten miles on each side thereof.
The Verde river does not follow a direct course in a north-westwardly
direction from Camp Verde Military reservation to the point of meet-

- ing the wagon road to New Mexico, and the reservation established
and followed by the county surveyor and made the basis for the com-
pany's selection does not even approximate the correct limits of said
reservation properly established, the Verde river being made the basis
therefor.

I have had prepared, and return herewith, a tracing of the Verde
river and the limits of the reservation established thereon. 'Upon this
map is laid down the limits recognized by the county surveyor referred
to and from an examination of said diagram the difference will be
apparent.
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Your attention is directed to this matter, and the company's atten-
tion should also be called thereto, and proper steps should be taken to
properly lay down the limits of the reservation established in 1871.

The remaining questions covering the selection of indemnity lands
in lieu of the tracts lost to the grant by reason of being within an
unsurveyed Indian reservation are disposed of in the decision of this
Department in the case of the Northern Pacific Railroad company, on
review (20 L. D., 187), and in the disposition of this matter you will be
governed thereby.

The list is herewith returned for your consideration and action in
view of the directions herein given.

REPAYME NT-TRANSFEREE-INCUMBRANCE.

C. N. LunEs.

A transferee who applies for repayment must show, among other things, that the
land covered by the entry in question is not incumbered.

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. (G. C. R.)

On December 17, 1883, cash receipt No. 6304 (Huron series) was
issued to Kinsey H. Robinson, for the SE. 1 of Sec. 33, T. 112, R. 75,
Pierre, South Dakota.

On November 4, 1884, your office rejected the proof for insufficient
residence. Robinson was duly notified of this action, and failing to
furnish additional evidence, or appeal, the entry was canceled by your
office letter of July 18, 1885.

'On July 21,-1891, the application of C. N. Lukes, as bona fide pur-
chaser, and R. H. Fleming, as incumbrancer, was forwarded to your
office, asking confirmation of the entry under the 7th section of the act
of March 3, 1891. Your office rejected this application, on the ground
that said section does not operate to reinstate canceled entries. On
appeal, the Department, on January 26, 1893 (L. & R. 261, p. 169),
affirmed that judgment.

On December 17, following, Lukes made application for the return of
the purchase money paid on said entry.. With his application he filed:

1. Certified copy of the receiver's receipt.
2. Copy of warranty deed, dated January 21, 1884, from Kinsey H.

Robinson (single) to C. N. Lukes, trustee, subject to "a certain mort-
gage of two hundred and fifty dollars."

3. A quitclaim deed to the land from C. N. Lukes to the United
States of America (duly recorded).

4. A certificate from the register of deeds for the county, stating
that "the receiver's receipt, warranty deed, and quitclaim deed, all-
attached thereto and attached to the application and affidavit of C. N.
Lukes, constitute all of the record title to said tract of land, as shown
by and from the records of my office."
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5. Luke's affidavit, stating that he was the successor in interest of
the entryman; that he had not sold, assigned, or incumbered the title
to said tract; that upon diligent inquiry he had been unable to ascer-
tain the whereabouts of the entryman, and that he was the successor
in interest to the land at date the entry was canceled.

On April 7, 1894, your office required him to furnish a certificate of
the recording officer to show that the mortgage (mentioned in the deed
from Robinson to him) for $250 had been satisfied; also requiring him
to furnish an affidavit that he had not been indemnified for the failure
of title. This requirement he attempted to meet by his affidavit, dated
April 16, 1894, stating that he had never been indemnified against the
failure of Robinson's title; also that he had never assumed the pay-
ment of the $250 mortgage. In transmitting this affidavit, the register
stated that the mortgage aainst the land of $250 had not been
satisfied, and that a certificate of satisfaction could not be obtained.

Your office, by letter of April 23, 1894, held that the mortgage is a
lien upon the land, and that' 'under the law governing repayment of
purchase money before repayment can be authorized, the laud must be
free from all incumbrances.''

From that judgment Lukes has appeaed to this l)epartment.
It is apparent that the land was erroneously sold; that is, the money

was accepted and receipt given upon evidence deemed by the local
officers sufficient, but which upon review by. your office was found
insufficient oi the question of residence. No fraud appears to have
been charged against the entryman in the presentation of his final
proof, and ftiling in due time to respond to the requirements of your
office, the entry was canceled.

The purchase money should not have been accepted, or final receipt
given, because the final proof on its face did not justify that action;
the error, however, was that of the local officers, and not of the entry-
man-hence, the entry was "erroneously allowed," within the meaning
of section. 2 of the act of June 16,.1880 (21 Stat., 287). That section
authorizes repayment to be made "to the person who made such entry,
or to his heirs or assigns," and section 4 of the act provides that the
Commissioner of the General Land Office "shall make all necessary
rules and issue all instructions to carry the provisions of this act into
effect."

The question here presented is, whether repayment can be made to
an assignee or vendee of the original entryman, in any case, where the
records show the vendee purchased the land charged with a pre-existing
incumbrance made by the entryinan, and not released of record.

- From the facts above given, I think enough is shown to authorize
the favorable consideration of the application, unless the unsatisfied
mortgage prevents it.

To secure repayment under section 2 of the act of 1880 (supra), it is
not only necessary to show that the entry ivas " erroneously allowed,"
but the duplicate receipt must be surrendered, and "the execution of a
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proper relinquishment of all claims to said land" must be made. The
evident purpose of Congress was to provide that before repayment
could be authorized, the title to the land must be wholly in the govern-
ment, unclouded by incumbrances which might possibly interfere with
an after acquired title under patent. And so in the circular of August
6,1880, instructions were issued by your office, duly approved by the
then Acting Secretary of the Interior, which, among other things,
states that:

Where the duplicate receipt has been lost or destroyed, a certificate will also be
required from the proper recording officer showing that the same has not become a
matter of record, and that there is no incumbrance of the title to the land there-
under.

When the original entryiman applies for repayment, he is required to
make oath that he has not transferred or incurnbered the land."
General Circular, 1892, page 85. The reason for this requirement is
obvious: he should not be allowed to sell or encumber the land, and
on failure of title obtain the purchase money to the injury of his
grantee.

When one purchases the land from. the original entryman and the
land is charged with a pre-existing incumbrance, such purchaser can
not be heard to say that he did not "Iassume" the payment of such
incumbrance.

In the case at bar, Lukes's deed to the land recited an incumbrance
of $250. If the original entryman could not obtain the purchase price
of the land without canceling this incumbrance, neither could his
transferee; for the latter had no greater or further rights than the
former.

The decision appealed from is affirmed.

ADJOINING FARM ENTRY-SECTION 5, ACT OF MARCII 2, S89.

HAnvny A. BLACK.

The right to make an adjoining farm entry under section 2289, R; S., can not be
allowed where the homestead right has been once exercised though for a less
amount than one hundred and sixty acres.

The additional right conferred upon homesteaders by section 5, act of March 2, 1889,
can only be exercised on land contiguous to the original homestead.

Secretary Smitht to the Commissioner of the General Land Office, July ,
1895. (S. V. P.)

On October 9, 1894, the Department allowed the application of Harvey
A. Black to change his additional homestead entry for the S. 4- of the
SW.4 of Sec. 4, T. 7, 3. E., Huntsville, Alabama, to an adjoining
farm entry for the same.

It appears that Black holds by patent under homestead entry eighty
acres in section 8, in said township and range, and that he also owns
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by deed from one Dean the N. of the SW. I of section 4. August 31,
1889, he made an additional homestead entry for the tract first described,
and on January 12, 1893, he made application to change said entry to
an adjoining farm entry. This application was denied in your decision
of May 25,1893, but allowed in thedepartmental decision firstreferredto.

By letter of October 25, 1894, you returned the decision of the
Department, in accordance with my request of the 23d, for a reconsid-
eration thereof.

The right of adjoining farm entry does not appear. to have been
intended as an additional homestead right, but as a special privilege
accorded to persons who already had secured title, under other laws,
to less than one hundred and sixty acres of land adjacent to the public
land, and to such persons was extended the special privilege of an
entry of an adjacent tract of public land of an amount which added
to the land already owned would aggregate one hundred and sixty
acres, without removing from the land on which they were then resid-
ing. But where the homestead right has once been exercised, though
for a less amount than one hundred and sixty acres, the right to make
an adjoining farm entry has always been deniedby the Department.
Thomas B. Hartzell, 5 L. D., 124; John B. Doyle, 15 L.-D., 221; John
W. Cooper, 15 L. D., 285; General Circular, February 6, 1892, page 17.

To remedy hardships arising from this construction of the law and
for similar purposes, various additional privileges have been granted, as
under the acts of March 3, 1879, 20 Stat., 472; July 1, 1879, 21 Stat., 46;
and March 2, 1889,25 Stat., 854. The provisions of section 5 of the last
named act seem especially directed toward cases where the claimant
had already made one homestead entry of less than one hundred and
sixty acres, allowing him to take, without residence thereon, an addi-
tional contiguous tract of an area sufficient to aggregate with his former
entry one hundred and sixty acres.

This is clearly an " adjoining farm entry," but it is not the one
granted under section 2289 of the Revised Statutes, nor the one
claimed herein, for in the present case the land asked for is not con-
tiguous to the original homestead entry.

Black's additional entry, as originally made, is clearly within the
provisions of section 6 of the act of March 2, 1889, but, as it will be
seen from the foregoing, there is no authority under any of the pro-
visions of the homestead law, as construed by the Department, that
would warrant the allowance of Black's present application.

The decision, therefore, of October 9, 1894, is vacated, and your
decision of May 25, 1893, is hereby affirmed.

BROAD V. RAY.

Motion for review of departmental decision of April 27, 1895, 20
I. D., 422, and rehearing therein, denied by Seeretary Smith, July 6, 1895.
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RESERVATION-EXECUTIVE ORDER OF WITHDRAWVAL.

NATHANIEL J. HUMPHREY.

A departmental letter to the Commissioner of the General Land Office directing him
to withdraw at some future time, when surveyed, a sufficient quantity of land to
serve a specified purpose, is not in and of itself a withdrawal.

Where a telegraphic order of the General Land Office to the surveyor general of a
State directs the survey of certain lands for a specific purpose, and notice thereof
is not given the local office, said order should not be treated as a withdrawal,
as against the rights of settlers acquired without knowledge thereof.

Secretary Smith to the Commissioner of Indian Affairs, Tuly 6, 1895.
(J. 1. I.) (J. L. McC.)

The Department is in receipt of your office letter of May 18, 1895,
directing attention to departmental decision of April 26, 1895, 20 L. D.,
414, in the case of Nathaniel J. Humphrey, and several others. Said
parties had been permitted by the local officers to make entries of lands
in the Tongue river valley, Montana. The General Land Office held
said entries for cancellation, on the ground that they had been allowed
in violation of Department order of June 22, 1886, to the General Land
Office; and of the General Land.Office telegram of the same date to
the surveyor general of M1ontana.

The Department held that no lands along the Tongue river valley
were withdrawn until the letter of the General Land Office to the local
officers, dated October 25, 1886, and that the only lands withdrawn
were those described in said letter.

Your office letter of May 18, 1895, suggested in conection with this
subject:

That the Department order of June 22, 1886, under which the General Land Office
issued telegraphic instructions to the surveyor general of Montana, to make certain
surveys "in Tongue river valley between hree south and eight south," is still in
force, never having been revoked, according to infbrmation in the possession of this
office; and that Department order of September 3, 1886, udler which the General
Land Office directed the withdrawal of certain lands from the mouth of Stebbins'
Creek to the month of Hanging Woman's Creek, is supplemental to the first order,
and in no way set aside or annulled the same.

If I understand the above con6tentioL correctly, it is to the effect that
the order withdrawing the land along Tongue river from the month of
Stebbins' Creek to mouth of Hanging Woman's Creek was issued
in pursuance of the second order of the Department (that of September
3, 1886); and not in pursuance of the first order of the Departmeht (that
of June 22, 1886)-which is still in force, " and in no way set aside or
annulled.2'

The letter of the Commissioner of the General Land Office would.
seem to indicate that lie considered himself, in his letter of October 25,
1886, to be carrying into effect both orders of the Department, and not
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merely one. His letter (in so far as it bears upon this branch of the
matter) reads as follows:

OCroBEcR 25, 18803.
REGISTER AND RR3UVEE,

Miles City, Montana.
GENTLEMEN: On the 22d of June last I telegraphed to the surveyor general at

Helena, Montana, to survey certain townships of land in the Rosebnd and Tongue
river valleys, in your district-these surveys to extend far enough back from the
rivers to take in all the agricultural lands in the valleys named, but no further.

The object of these surveys is mainly to enable the Department to locate the
Northern Cheyenne Indians on homesteads in severalty in the valleys referred to.

On September 3, 1886, the Honorable Secretary of the Interior directed that no
filings or entries of any kind be allowed pending the survey, nor afterward till the
Indians have first made their homestead entries through authorized agents.

It seems to me clear that the land upon which "no filings or entries
of any kind" sall "be allowed pending the survey," are the lands
referred to in general terms in the departmental order of June 22,
1886, and the "survey" referred to is the "survey" directed by the
same order. The Commissioner of the General Land Office goes on to
say:

You will therefore-

(That is, as I understand, because of the two orders previously
referred to in the same letter-to wit, the order to-the surveyor general,
on June 22, in pursuance of the departmental letter of the same date,
and also of the more specifio departmental order of September 3, 1886.)

be on your guard and receive no filings, or entries, or locations of any Rind, upon
ally unoccupied (by whites, legally,) lands on both sides of Tongue river, from the
mouth of Stebbins' creek on the west bank to the mouth of Cook's creek, and on
the east bank from opposite the mouth of Hanging Woman's creek.

Bat even if it were to be conceded that the contention of your office
is correct-that the order to the local officers to withdraw lands in the
Tongue valley between Stebbins' creek and Hanging Woman's creek
on the south was in pursuance solely of the departmental order of Sep-
tember 3, 1886, and was not in pursuance of the departmental order of
June 22, 1886-then there never has been any withdrawal under the
departmental order of June 22. The departmental order of June 22nd
is not per se a withdrawal; for a letter to the Commissioner of the Gen-
eral Land Office directing him to withdraw-at some future time, when
surveyed-a "sufficient quantity " of land to serve a certain purpose, is
hot in and of itself a withdrawal. Nor is it the practice to withdraw
lands from settlement and entry by telegraphic orders to the surveyor
general of a State, ignoring utterly the register and receiver of the local
land office-even if the information to the surveyor that "the surveyed
land will not be open to entry" could be construed as an order of with-
drawal. Certainly it would seem very unjust to all the settlers along
the valley of the Tongue river for ten miles south of, Hanging Woman's
creek, to eject them from their homes and dispossess them of their
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improvements because of a dispatch to the surveyor general, at Helena,
of which neither they nor the local officers at Miles City had ever heard.

I am still of the opinion that the departmental order of June 22, 1886,
directing the Commissioner of the General Land Office to withdraw "a
sufficient quantity" of lands to locate the Northern Cheyenne Indians
upon was not in and of itself a withdrawal; that the telegram of the
Commissioner to the surveyor eneral directing the survey of certain
townships was not in ad of itself a withdrawal; and that the only
lands withdrawn in the Tongue river valley were those withdrawn by
the order of the Commissioner of the General Land Office to the regis-
ter and receiver of the local office, on October 25, 1886, embracing lands
"on both sides of Tongue river, from the mouth of Stebbins' creek on
the west bank to the mouth of Cook's creek, and on the east bank from
opposite the mouth of Hanging Woman's creek."

However, if it should be your opinion that the land withdrawn by the
Commissioner of the General Laud Office, by his letter of October 25,
1886, is not sufficient for the purposes set forth in said departmental
letter of June 22, 1886, I should be willing, upon your recommendation,
setting forth the facts upon which you base the same, to order a with-
drawal from settlement and entry of the remainder of the lands sur-
veyed in pursuance of the telegraphic order to the surveyor general
of Montana, under date of June 22, 1886, in so far as said lands have
not hitherto been settled upon or entered.

In ay event, should any Indians be found occupying any lands in
the Tongue river valley outside the limits herein held to be withdrawn,
their claims will be entitled to consideration under the general allot-
ment act of 1887, and every effort made by this Department to protect
them in their rights.

ACT OF JUNE 1, 18SO-SVAIVER-PRlA'TICE-ACT OF MIRNCI 3, SSI.

BRITTAN v. NIXON.

The voluntary relinquishment of an adjoining farm homestead is a bar to the sub-
sequent purchase of the land, by the entryman, under the act of June 15, 1880.

The application of a party for the exercise of a right to which he is not entitled
can not be held a waiver of his actual rights, where no one is induced to take
action in the premises by reason of said application.

To avoid circuity of action the Department will determine the rights of parties in
a case before it for consideration, though such action may involve matters not
passed on by the General Land Office.

The right of a purchaser from a railroad company to perfect title under section 5,
act of March 3, 1887, is not defeated by a pending application to make homestead
entry not based on a settlement right.

Secretary Snzith to the Commissioner of the Generl Lanld Office, July 6,
1895. (J. I. P.)

By your office- letter "F" of May 2, 1894, you transmitted to this
Department the appeal of George W. Britian, in the case of the said
Britian v. Alfred T. Nixon, from your office decision of January 10,
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1894, rejecting Britias's application to-purchase, under the act of June
15, 18807 the NE. of the NW. of See. 23, T. 25 N., R. 24 W., Spring-
field, Missouri, land district, and holding Nixon's application to make
homestead entry of said tract for acceptance, subject to Britian's right
* of appeal.

The facts in this case, briefly stated, are as follows-
June 25, 1866, Britian made an adjoining farm homestead entry for

the tract described. January 26, 1875, his entry was canceled on his
relinquishment thereof, for the reason, as stated therein, that he was
the owner of more than one hundred and sixty acres of land at the date
said entry was made, and was therefore not qualified to make entry of
said tract.

August 23, 1887, he applied for a reinstatement of said entry.
August 28, 1887, Nixon applied to make homestead entry of said

tract.
The local officers rejected both of said applications for alleged con-

flict with the grant to the Atlantic and Pacific Railroad Company. On
appeals from that action, -this Department decided, June 26, 1890, that
said railroad company had no claim to the land in question, and directed
that the controversy between Nixon and Britian be disposed of.

July 18, 1890, your office, in promulgating the departmental decision
above mentioned, also denied Britian's application for reinstatement,
because he had voluntarily relinquished his former entry, and the local
officers were directed to advise him that as he claimed to be a purchaser
from the railroad company he might be entitled to purchase under the
act of March 3, 1887 (24 Stat., 556). Said letter also stated the charac-
ter of the final proof that would be required, and the local officers were
directed that in case Britian should apply to make final proof under
said act, to notify Nixon.

Britian applied to purchase under the act of June 15, 1880 (21 Stat.,
237), which application was rejected by the local officers, and on appeal
to your office, the action of the local officers was affirmed April 1, 1891,
and they were directed that in case Britian did not desire to appeal
from said decision, to order a hearing to adjudicate the rights of Brit-
ian and Nixon in the premises.

No appeal was taken from your office decision of April 1, 1891, and
the hearing ordered by the local officers, as directed, was had June 6,
1891, at which both parties were present.

June 11, 1891, the local officers found for Nixon, and recommended
the acceptance of his application to enter. From that decision Britian
appealed to your office.

In the decision of January 10, supra, your office found that neither
party has ever resided on the land; that Nixon has never improved it,
and that Britian built a frame house and placed other improvements
thereon, aggregating in value $500.

Tb e failure of Britian to appeal from your office decision of April 1,
1891, made that action final, and effectuallydisposedof anyalleged rights
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that he might have had under said act of June 157 1880. That decision
was based on the proposition that his voluntary relinquishment of his
adjoining farm homestead entry barred his right to purchase under the
act of June 15, 1880, citing Rice v. Bissell ( L. D., 606), and Cole v.
Reed (10 L. D., 588), which conclusion, in my judgment, was sound,
and in accordance with the holdings of this Department.

The hearing had before the local officers on June 8, 1891 developed
nothing new as to the rights of Britian in the premises. The facts are
that at or about the time Britian filed his relinquishment of said entry
he was made to believe that the St. Louis and San Francisco Railroad
Company, grantee of the Atlantic and Pacific Railroad. Company, was
entitled to the tract and he was induced to file said relinquishment on
the promise of said railroad company to sell and convey said tract to
him., which it afterwards did.

The application of Nixon to make homestead entry of said tract does
not allege that he ever made settlement on said tract; in fact, the truth
is that he never did make settlement of said tract, and as stated by
himself at the hearing, had never resided upon or cultivated or
improved the same.

The question presents itself whether or not the failure of Britian to
make application to purchase under the act of March 3,1887, supra, and
instead thereof, making application to purchase under the act of June
15, 1880, was a waiver or abandonment of his rights uinder the act first
above referred to.

In the case of Nicholson v. Duffey (4 L. D., 332), it is held that a

Waiver of a legal right to be operative must be supported by an agreemeLt founded
on a valuable consideration, or the act relied on as a waiver must be such as to estop a
party from taking advantage of his own act to the injury of another who has acted
upon it.

:NTixon was not induced by Britian's application to purchase under the
act of June 15, 1880, to take any action in the premises Whatever, and
hence he would not in any sense be injured or deprived of any right
that he might possess by the application of Britian to the purchase
under the act of March 3, 1887, supra. ad Britian, in fact, possessed
any right to purchase under the aet of June 15, 1880, sujpra, and had
elected to pursue his remedy under that act, a different question would
be presented; but he had no rights under the act of June 15,1880, and
to hold that a misapprehension on his part as to what his legal rights
in the premises were should deprive him of his legal remedies as they
really exist, would indeed be a hardship. I am disposed to hold, and
do hold, that by reason of his application to purchase under the act
of June 15, 1880, Britian did not waive or abandon whatever rights he
may have, if any, to purchase under the act of March 3, 1887, supra.

Since this appeal was transmitted here, there has been filed with the
papers in the case, and transmitted to the Department, the application
of Britian to purchase said tract under the act of March 3, 1.887. Said
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application was rejected by the local officers, from which action he
appealed to your office. That appeal, and the papers accompanying it,
have been forwarded here without action thereon by your office

Notwithstanding the fact that your office has not passed on Britian's
right under said application to purchase under the act of March 3 1887,
I have concluded, in order to avoid circuity of action, to pass on said
application. As stated above, the application of Nixon to make home-
stead entry of said tract does not allege any settlement on the tract,
and is not based on any settlement rights. I am clearly of the opinion,
therefore, that Nixon's application to enter, in the absence of settle-
ment, is not such an adverse claim as would defeat Britian's right to
purchase under said act. (Union Pacific B. R. Co. v. Norton, on review,
19 L. D., 524; Jenkins et al. v. Dreyfus, 19 L. D., 272.)

If, therefore, Britian's proof is otherwise found sufficient, you will
grant his application to purchase said land in accordance with the views
expressed in this decision.

Said application is therefore returned for action thereon as indicated;

MULLEN V. PORTER.

Motion for the review of departmental decision of April 12, 1895,
20 L. D., 334, denied by Secretary Smith, July 6, 1895.

TIMBER CULTURE ENTRY- COMMUTATION.

GOODWIN v. WOOD.

The right to commute a timber culture entry nder the act of March 3,1891, is
dependent upon compliance with law up to the time when application is made
to commute.

Secretary Smith to the Commissioner of the General Land Office, Jly 6,
1895. (F. W. C.)

I have considered the appeal of Hlettie Wood from your office decision
of October 9, 1893, holding for cancellation her timber culture entry
No. 1700, made March 30, 1876, covering the SW. 1, See. 25, T. 25 S., I.
27 W., Garden City land district, Kansas, upon a contest filed by T. G.
Goodwin.

It appears that in July, 1892, claimant made final proof upon her
timber culture entry which was rejected by the local officers because of
not showing compliance with the law, from which action she appealed
to your office, and in the appeal claimed the right of purchase under
the provisions of the act of March 3, 1891 (26 Stat.,- 1095),. in the event
that her final proof was found satisfactory in the matter of compliance
with the timber culture law.
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Pending this appeal Goodwin filed an affidavit of contest against her
entry, upon which a hearing w as ordered by your office letter of October
4, 1892. As a result of the earing it was held that the facts estab-
lished by the plaintiff under the allegations of contest were amply
sufficient to require the cancellation of te entry. From this decision
an appeal has been filed to this Department in which it is urged that
your office erred in not considering the claimed right of purchase under
the act of 1891, supra.

A review of the testimony shows a failure to comply with the law for
at least several years prior to the offer of proof. I can, therefore, see
no error in the rejection of claimant's final proof.

While it appears that claimant may have complied with the law for,
several years following the making of her entry, yet, under the decision
of this Department in the case of Cassady v. Eiteljorg's heirs (18 L. D.,
235), to the effect that the right to coinmute a timber culture entry under
the act of March 3, 1891, is dependent upon the compliance with law
up to the time when application is made to commute, I must hold that
the right of purchase is not shown to exist and the application therefore
is denied.

Your office decision is affirmed and the claimant's entry will be
canceled.

MINING CLAIM-PROTESTANT-ABSTRACT OF TITLE.

A! ;L BRADSTREET ET AL. V. RE1RM.

A protestant who seeks to defeat an application for a mineral patent will not be
heard to set up the rights of third parties for his benefit.

In the absence of an adverse claim asserted within the period of publication the
Department is warranted in the assumption that no such claim exists.

Questions arising on the applicant's abstract of title are solely between the goVern-
ment and the applicant, and can not be raised by a protestant who sets up a
specific defect, but has no interest in the alleged adverse right, and did not
assert any adverse claim within the statutory period.

The decree of a court, relied upon as the basis of a sheriff's deed under which a min-
eral applicant claims, will be held to cover the property, where said decree,
aided by the pleadings, and record of proceedings thereon identifies the land
in question.

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. (J. . P.)

By letter "N" of March 21, 1894, your office transmitted here the
appeal of Andrew Rehm from its decision of December 21, 1893, hold-
ing for cancellation his mineral entry No. 921, made July 19, 1883, for
the Niagara Lode claim, San Francisco mining district, Beaver county,
Utah Territory, Salt Lake City land district.

The pertinent facts in this case, briefly stated, are as follows:
June 25, 1874, the Niagara Lode claim was located by one Thomas

Adams. The location notice states that the said lode is situated about
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200 feet south of a location known as the "Cerro Gordo," and subject
to the laws of the United States and San Francisco district.

August 10, 1875, Adams conveyed a one-half interest in said property
to William Stokes.

January 3, 1880, Adams and Stokes conveyed the entire claim to the
"Cerro Gordo and Minnesota Consolidated Silver Mining Company," a
corporation organized under the laws of Utah Territory. July 30, 1881,
the Cerro Gordo and Minnesota Consolidated Silver Mining Company
conveyed to a corporation of the same name, organized under-the laws
of the State ofiNew York, the whole ofsaid Niagara claim. For brevity
the above named corporation organized under the laws of Utah will be
called herein the Utah company, and the corporation of the same name
organized under the laws of the State of New York will be called the
New York company.

The Utah company was organized January 30, 1880, but the record
does not show the date of the organization of the New York company.

The property of the Utah company consisted of the "Cerro Gordo,
Minnesota and Niagara" mines, consolidated and known as the "Cerro
Gordo and Minnesota mies.2

On March 4, 1881, one T. M. Collins, i accordance with' the statutes
of Utah in such cases, made and provided, filed with the recorder of
Beaver county, in said Territory, notice of a miner's lien, for work and
labor performed, "as a miner in a certain mine commonly called the
'Cerro Gordo and Minnesota Mine,' under and by virtue of a contract
to do labor in said mine made with . E. Woods the president of the
Utah company, which was alleged to be the owner of said property."
Said notice specifically sets forth the character of the work done and
the amount due thereon.

January20, 1882, a suit was brought by Collins, in the second judi-
cial district of Utah, to foreclose his lien, to which action he made the
Utah company, but not the New York company, a party defendant.

March 6, 1882, he obtained a judgment against the Utah company,
and a decree ordering the property therein described to be sold, or So
much thereof as might be necessary to satisfy Collins' judgment and
costs.

In pursuance of said decree, the sheriff of Beaver county, in said
Territory, sold the property therein described, on April 29, 1882, to the
said Collins, for the sum of $950.00, he being the highest bidder therefor.

The certificate of sale executed by said sheriff to Collins was by him
assigned to one P., L. Orth, and on January 25, 1883, said sheriff exe-
cuted to Orth a sheriff's deed. purporting to convey the property men-
tioned in the decree and described in said deed as the "Cerro Gordo,"
"Minnesota," and "Niagara Mines."

January 27,1883, Orth, by deed, conveyed said property to one Andrew
Rehm. O April 20, 1883, Rehm made application for patent for the
Niagara Lode claim, notice by publication was given thereof for sixty
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days, as required by law, and no adverse claim was filed against said
claim. June 6, 1883, Rehm conveyed said claim to the "Chicago Calt-
met and Frisco Silver Mining Company," and oa July 19, 1883, he was
allowed to make final entry No. 9V1, as stated.

October 12, 1883, James R. Lindsey filed in the local office at Salt
Lake City his protest, under oath, against said entry, claimingthat said
Niagara Lode claim was not the property of Rehm, but of said Utah
company; that he was the owner of a large number of shares in said
company, and that he would ioe greatly injured by issuance of patent
to Rehm; that he had instituted two suits, one to set aside the deed
from the Utah company to the New York company, and the deed from
the sheriff to Orth, which he alleged were fraudulently obtained.
Lindsey, by affidavit of February 18, 1891, stated, in substance, that
the suit against the New York company was still pending, but made
no reference to the action to set aside the sheriff's deed. October 207
1891, by your office letter, "action on said entry (so far as Lindsey was
concerned) was stayed until one or the other of the parties to said con-
troversy furnished your office clear and certain evidence of the final
disposition of both of said suits" (see circular approved July 6, 1883;
page 39, mining circular.)

The protest of Bradstreet and Martin, filed in your office December
5, 1892, alleges in substance that Rehm has no title to the Niagara
Lode claim, for the reason that the sheriff's deed to Orth, purporting
to convey said claim, is null and void; that therefore Orth's deed to
Rehm conveyed nothing; that Rehm has failed to perform the annual
assessment work required, and that they, with others, are the owners
of the Broadway and Copper Prince Lode claims, which embrace the
Niagara claim.

It is contended that the sheriff's deed, conveying the Niagara Lode
claim is void, for the reasons,-(1) that the New York company, to whom
the said claim had been conveyed prior to the beginning of the action
to foreclose Collins' lien, was not a party to that controversy, and hence
its title to said property was not divested by the judgment and decree
rendered in that case and the sale of said property by the sheriff in
pursuance thereof; (2) that the decree in said action, on which the
sheriff's sale and deed are based, does not direct the sale of the Niag-
ara Lode claim.

Neither the New York company, nor any grantee thereof, is claiming
title as against the applicant for patent. And whatever rights that
company may have in the premises can only be asserted by it or its
grantees, or other legal representative, and a third party cannot be
heard to invoke those rights for his benefit. Yet that is what these
protestants seek to do. Without any intention of passing on the rights-
of the New York company, which is not a party to this controversy,
attention is called to the fact that during the period of publication of
notice of Rehm's application for patent, no adverse claim was filed by
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.the New York company, or any one else, and the rule in such eases is
-that all dverse claims will be deemed adjudicated in favor of the
applicant (Petit v. Buffalo Gold and Silver Mining Company, 9 L. D.,
563), and that a failure to prosecute an adverse claim, or in other man-
ner assert a right against a known pending application, is conclusive
as against the existence of such a right. (Nichols et at. v. Becker, 11
t. D., S.)

This Department has the right to assume, then, that no right exists
in the New York company to the Niagara Lode adverse to the claim
of this applicant for patent, and such being the case, the controversy
of these protestants, in so far as it is based on the alleged rights of the
New York company, must fail.

The farther question presented, namely, that the decree rendered in
the Collins foreclosure proceedings did not direct the sale of the Niag1

ara Lode claim, and that the sheriff's deed conveying it was therefore
void, is one between the government and this applicant for patent only,
and arises on the applicant's abstract of title. Hence it is not a ques-
tion that these protestants can be heard to assert, for -the reason (1)
that they were not parties to the judgment rendered in said proceed-
ings, nor are they claiming under any person or persons who were par-
ties thereto, and (2) because they are precluded from raising such ques-
tion by section 2325 Revised Statutes, the provisions of which, bearing
upon this point, are as follows-

If no adverse claim shall have been filed with the register and the receiver of the
'proper land office at the expiration of sixty days of publication, it shall be assumed
that te applicant is entitled to a patent, upon the payment to the proper officer of
Jive dollars per acre, and that no adverse claim exists; and thereafter no objection
from third parties to the issuance of a patent shall be heard, except it be shown that
the applicant had failed to comply with the terms of this chapter.

That chapter does not in "terms" require the applicant for patent to
file an abstract of title; That requirement is made by the regulations

* of the Department (Mining Circular of December 10, 1891, p. 24), and
hence, as stated, is not an objection Upon which "third parties shall be
heard" nder the section quoted.

The notice of lien alleges-"that I, 11. M. Collins of Frisco, Beaver
county, have performed labor as a miner in a certaii mine, commonly
called the ' erro Gordo and Minnesota Mines,' situate about five miles
southwest of the town of Frisco and Beaver county. That it is his
intention to claim a lien upon said mines of the Cerro Gordo and Min-
nesota Consolidated Silver Mining Company, and its appurtenances, as
hereinafter described," etc., and the description of the property, con-
SistiDg of said mine or mines, includes a description of the Cerro Gordo,
Minnesota and Niagara mines.

In the decree "it is ordered and adjudged that all and singular the
mortgaged premises mentioned in said complaint and lien, and herein-
after described, or so much thereof as may be sufficient," etc., be sold.
It then declares the " boundaries of the property authorized to be sold

1438-VOL 21--3
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hereby s far as they can be ascertained, are as follows-" The proper-
ties and appurtenances of the 'Cerro Gordo and Minnesota mines,' sit-
uate in Beaver Co., Utah Territory, about five miles southwest of the
town of Frisco7 etc.

The mine owned by the "Cerro Gordo and Minnesota Consolidated
Silver Mining Company' consisted, as stated, of the Cerro Gordo, Min-
nesota and Niagara mines, consolidated and known as the "Cerro
Glordo and Minnesota mines."2 Hence when the decree declared the
property. authorized to be sold as " the property and appurtenances of
the Cerro Gordo and Minnesota mines," it described the consolidated
property, which included the Niagara mine.

The language of the decree is that there shall be sold "all and
singular the mortgaged premises mentioned in said complaint and liens
The Niagara mine is specifically mentioned in the lien as a part of the
" Cerro Gordo and Minnesota mines," or mine, on which it was declared
said lien was held. If the description of this property in the decree'
is not sufficient to locate and identify all the property directed thereby
to be sold, it is evident that reference may be bad to the len, and com-
plaint to cure the omission. The rule of law is that "that is certain
which can be made certain," and the omission in the decree to specif-
ically describe the Niagara mine as a part of the "Cerro Gordo and
Minnesota mines" directed to be sold, does not, in my judgment,
invalidate its sale under said decree, as it is specifically described in
the lien, and all property therein described, or so much as may be
necessary to pay judgment and costs, is specifically directed in the
decree to be sold.

The principle applicable here is that " a judgment may be aided; by
the pleadings and other parts of the record, and if the description
obtainable from it and them would be sufficient if found in a convey-
ance to divest the title out of the grantor, it will be sufficient to
sustain sales made under the judgment." (1st Freeman on Judg-
ments, section 50, c; Bloom v. Burdick, 37 Amer. Decs., 299; De
Sepulveda v. Bough, Amer. State Reps., 455.)

Your office decision is therefore reversed.

CYRus A. PAYNE..

On motion for review of departmental decision of December 21, 1894,
19 L. D., 546, filed on behalf of Manuel Chaves, and alleging an
adverse settlement right, a hearing is ordered by Secretary Smith, July
6, 1895.
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P-RACTICE-CONTINUANCE-EVIDENCE-APPEAL.

MCMAHON V. ROUSE.

Where on the motion of the defendant a continuance is granted, with an order to
take testimony before a commissioner, it is error to permit the contestant o sub-
mit testimony on the day first set for hearing, even thogh the notice of the
continuance and order served on the contestant is defective.

In the service of notice of appeal by mail it is suffliciqnt if the copy thereof is mailed
to the opposite party within the time allowed for filing the appeal.

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. (E. At. R.)

This case involves the NW. 1 of SE. i and E. I of the SW. 1, Sec. 6,
and the NE. of the NW. of Sec. 7, T. 29 N., R. 21 W., Missoula
land district, Montana, and is before the Department upon appeal by
Mary C. Rouse from your office decision of November 14, 1893, affirm-
ing the decision of the local officers and holding for cancellation her
entry for the above described tract, and allowing John McMihon to
make entry thereof.

The record shows that on January 8, 1891, John McMahon made
pre-emption declaratory statement for the land aforesaid, alleging set-
tlement thereon on that date. This land was at that time situated in
the Helena land district, the register and receiver of which refused to
allow the said filing to be placed on record because it was not accom-
panied by the proper affidavit in force since August, 1890.

On the 18th of the month following, the proper affidavit was made,
but no official acknowledgment or certificate was attached thereto, and
it was consequently defective.

On March 7, 1891, McMahon, through an attorney, filed a second
declaratory statement which was forwarded to the Helena land office,
and there refused for the reason that the pre-emption law had been
repealed, the local officers informing the applicant that it would be
necessary for him to prove, by two witnesses, that he actually made
settlement, as alleged, on January 8, 1891, before the filing would be
allowed.

March 23, McMahon complied with these requirements and furnished
corroborated affidavits that he made settlement on January 8, by the

* commencement of the erection of a house which was completed, and
into which he moved on January 25.

Again McMahon failed to secure filing, his application being rejected
for the reason that on March 21, 1891, Mary C. Rouse had been allowed
to make entry for the tract.

On August 24 following, John McMahon filed an affidavit of contest
alleging prior settlement.

Hearing was ordered for November23,1891. November 6, the defend-
ant moved before the local office for a continuance and asked that the
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testimony be taken near the land. This motion was granted and service
was attempted to be made upon the contestant by aMil, not registered,
to which he paid no attention.

On November 23, 1891, the plaintiff appeared at the local office and
submitted testimony.

On December 24, 1891, Mary C. Rouse asked for a new hearing, to
be held near the land in controversy, and that the evidence submitted
on November 23, by the contestant, be not considered. The request for
a hearing was granted, but the testimony offered on November 23, was
considered.

February 5, 1892, the parties were notified that evidence would be
takeii March 18 71.892, at Kalispell, Montana, before United States Com-
missioner Logan.

The notice of the change in date of the hearing set for November 23,
1891, given by the local officers to plaintiff was defective, but be that
as it may, their action in allowing contestant to submit. testimony on
November 23 (the date first set), was improper and the evidence adduced
on that day will not be considered by this Department.

On February 23,1893, the local officers rendered their decision in favor.
of John McMahon and recommended the cancellation of the homestead
entry of Mary C. Rouse, and on November 14, 1893, your office decision
affirmed that appealed from.
* February 5, 1894, Mary C. Rouse appealed to the Department, and

there is contained in the record a motion by the plaintiff to dismiss the
said appeal because it was not served upon the appellee, or his attor-
ney, within sixty days after the service of the commissioner's. decision
appealed from. This motion is based upon the authority of the Wagon
Road Co. v. Hart (17 L. D., 480), the syllabus in said case being as follows:

Notice of an appeal must be served upon the opposite party within the time allowed
by the Rules of Practice for taking an appeal, and if not duly served within said
period, the appeal may be properly dismissed.

Mailing a notice of appeal prior to the time allowed for an appeal is not the service
of notice required, if in due course of the mail the notice can not be received by the
opposite party until after the expiration of said period.

In Stubblefield v. Honeyfield (18 L. D., 543), syllabus it was held, inter
alias that-

In the service of notice of an appeal by mail it is sufficient if the copy thereof is
mailed to the opposite party within the time allowed for filing the appeal.

On page 545 of the opinion thereof; the case cited by counsel in sup:
port of his motion to dismiss, is specifically overruled.

The motion to dismiss is therefore not well, taken as service is com-
plete from the time the process to be served is deposited in the post
office (4 Wait'd Practice, 619).

An examination of the evidence leads me to concur in the opinion of
your office upon the question of fact that the settlement of John
McMahon upon the land in controversy was made prior to the settle-
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ment and homestead entry of Mary C. Rouse. The evidence sustains
the proposition that John MeMahon initiated settlement upon the land
in January or February, 1891, and that Mrs. Rouse certainly made no
claim thereto prior to sometime during the first of March, and it is well
to note in this connection that the application to make pre-emption
filing of this laud, made by the appellee on March 7, which was prior
to the homestead entry of Mrs. Rouse and to her alleged settlement
preceding her entryi was in all respects a proper application and that
the local officers were without authority to require him to furnish the
corroborative affidavits of two witnesses to the truth of his settlement
in January.

The witnesses for the claimant admit having seen evidences of
another person's improvements on the land prior to the initiation of
any right by her, and in view of what the evidence discloses in this
particular, the judgment heretofore rendered in the case is accordingly'
affirmed.

AMENDMENT-TRANSFEREE.

DA NIEL A. 0-. FLOWEREE.

There is no authority for the amendment of a patented entry for the benefit of a
transferee.

Secretary Sinith to the Commissioner of the General Land Office, July 6,
1895. (G. C. R.)

Daniel A. G. Floweree has appealed from your office decisions of Jan-
uary 16, and January 23,1894, denying his application for new patents
for certain lands, hereinafter described.

1. In the case of John .R. Smith, who, on February 3, 1886, made pre-
emption cash entry, No. 2238, for the S. W of the NW. I, Sec. 8; the S.
4 of the NE. 4, Sec. 7, T. 21 N., R. 4 W., Helena, Montana, upon which
patent issued August 16, 1889; the application was made for a new
patent for the S. of the NE. 4, See. 1, T. 21 N., R. 5 W.

2. Cash entry No. 2577, dated February 4, 1887, by James T. Graham,
for Lot 1, the E. of the KW. 1, Sec. 7, T. 21 N., R. 4 W., and the NE.

of the NE. -, Sec. 12, T. 21 K., Pa. 5 W.; application for new patent to
embrace the NE. 4 of the NE. .4, See. 2; the N. I of the NW. , the SE.

of the NW. 4, Sec. 1, Tp. 21 N., . 5 W.
3. Cash entry No. 3294, dated October 27, 1888, nade by Herman F.

Knoll, for the E. of the NW. 4, the W. of the NE. , Sec..12, T. 21
N., R. 5 W., upon which patent issued September 9, 1889; application
for new patent to embrace the W. - of the NE. 4-1 the E. I of the NW. 4,
Sec. 2,T. 21 N., R. 5 W.
- 4. Cash entry No. 4426, made November 15, 1890, by Marion 0. Han-
kins, for the N.. i of the SE. 4, Sec. 12, T. 21 N., R. 5 W.; the NE. of
the SW. 1, and Lot 3, See. 7, T. 21 N., R. 4 W., upon which patent issued



38 DECISIONS RELATING TO THE PUBLIC LANDS.

February 8,1892, new patent to embrace the N. i of the SE. i, Sec. 2;
the N. of the SW. , See. 1, T. 21 N., R. 5W.

All in Helena, Montana, land district.
With these applications Mr. Floweree submits his duly corroborated

affidavits, stating, substantially, that he had discovered by a careful
surveythatthe improvements of the said entrymen and patentees were
located upon lands not described in their several patents. He submits
evidence that the land patented were conveyed to him, and states that
he now occupies the lands upon which the improvements were made,
and believed to be the lands actually patented, until the recent survey
disclosed the actual location of the lands so improved, and to which the
amendments are sought, etc.

Your office rejected the several applications, on the ground that none
other than the original entrymlen are entitled to obtain amendments,
and then only when proper cause is shown therefor, citing section 2372
of the Revised Statutes, general circular (1892), page 104, and Chris-
toph Nitschka, 7 L. D., 155.

Appellant admits that "the literal or technical construction of Sec.
2372 of the Revised Statutes may be construed against the appellant,"
but he insists that such construction would result in great hardship
and loss to him, and since the amendments applied for could not possi-
bly injure any one, and the government would lose nothing, the appli-
cations should be allowed, etc.

There can be no question of the legality or justice of allowing amend-
ments, where through no fault of an entryman a mistake has been made
in the description of the lands intended to be entered. The same rea-
soning might well apply in cases where the lands covered by the entry
have been conveyed to a bona fide purchaser. In the absence, how-
ever, of statutory authority, the Department is powerless to give relief
in sch cases.

The decisions appealed from must be, and they are hereby, affirmed.

HOMESTEAD-SECTION 2, ACT OF JUNE 15, 1880.

EDWIN F. FROST ET AL.

A cash entry under section 2, act of June 15, 1880, allowed under the rule that
"alienation of the land is no bar to the original party purchasing under said
act," will not be canceled where it appears that the transfer of the land was
prior to the change of said rule.

Seeretary Smith to the Commissioner of the General Land Office, July 6,
1895. (J. L. Mec.)

On December 8, 1894, the Department rendered a decision rejecting
the application of E. M. Lowe, transferee of Edwin F. Frost, to pur-
chase, under section 2, of the act of June 15, 1880, or for confirmation
under section 7 of the act of March 3, 1891, lots 3 and 4 of Sec. 35, and
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lots 3 and 7 of See. 39, T. 31 S., R. 39 E., Gainesville land district,
Florida. (L. & R. copybook No. 298, page 423.)

Frost's entry was made May 7, 1877.
On March 27, 1883, one D. C. Erwin filed affidavit of contest against

the entry, alleging abandonment. After proceedings, which need not
be recited in detail, his contest was dismissed for failure to proceed
after due notice, and he dropped out of the case.

O On August 25, 1883, Frost applied to purchase under the, second see-
tion of the act of Jane 15,1880. The local officers allowed the petition,
accepted the money tendered in payment for the land, and issued cash
certificate to the entryman, Frost.

Frost's attorney in connection with said application to purchase was
one George Cleveland.; and the purchase, ostensibly fr Frost, was in
reality for Cleveland, to whom Frost had transferred his right to the
land, by quitclaim deed, dated August 6, 1883, nineteen days prior to
the date of the final certificate to Frost (August 25, 1883, spra)..

George Cleveland sold the tract by warranty deed to one Alfred Du
Buys, who conveyed it to Aaron P. Cleveland, who, on April 18, 1885,
conveyed eighty-eight acres of it to E. M. Lowe. Aaron P. Cleveland
died soon after the last amed date; and on September 15, 1885, his
heirs (with the exception of one son) conveyed.the remaining 45.86 acres
to Homer Kessler. On January 30, 1888, the remaining heir (William
Cleveland) conveyed his interest to said Kessler.

The next proceedings in the case would seem to have been the
application of Lowe and Kessler for confirmation of title in them as
transferees, under section 7 of the act of March 3, 1891. This applica-
tion was denied, for reasons set forth in the decision of your office,
dated May 15, 1893.

Said office decision found that the present owners were charged with
notice; that they have not shown themselves to be within the remedial
provisions of the act of March 3, 1891; and that said section does not
apply to the case at bar because the entry was transferred prior to final
entry. The departmental decision of December 6, 1894, affirmed these
conclusions; and the motion for review raises no question as to. the
correctness of said decision in this respect.

Said decision of your office held, further, " that when Frost deeded
the land described, prior to final entry, there was nothing upon which
to base the entry, and it was erroneously allowed" (citing Mather v.
Brown, 12 L. D., 393, and other cases).

The departmental decision heretofore rendered affirmed the decision
of your office in this respect also.

Said departmental decision farther held that the transferees could
not purchase under said act of June 15, 1880, because the land was
not transferred to them until after the passage of said act (Starbuck
4'. Kistler, 5 L. D., 11; and many cases since).

The motion for review concedes that the rejection of the application
to purchase under the second. section of the act of June 15, 1880, is in
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accordance -with the uniform rulings of the Department, at least since
August'30, 1S83, when it rendered decision to the same effect in the
case of 13. T. Thomas v. McClure and Yeates (2 L. D., 125).

The motion directs attention, however, to the fact that prior to the
date last above named the ruling had been that "alienation of the
land is no bar to the original party purchasing under said act" of June
15, 1880 (Commissioner's decision of September 6,1882, in case of John
D. Hay, 1 L. D., 74).

In the case at bar, the entryman sold the land on August 6, 1883-
twenty-four days prior to the date when the Department changed the
ruling that had previously been in force.

"Until a rule is changed it has all the force of law, and acts done
under it while it is in force must be regarded as legal." (Miner v. Mar-
riott et al., syllabus, 2 L. D., 709, and many cases since.)

The fact that the sale antedated the change in the ruling was not
noticed at the time of the decision heretofore rendered. But as the
record shows that such was the fact, said decision is hereby recalled
and revoked; the decision of your office holding Frost's entry for can-
cellation is reversed; the purchase by said entryman under the act of
June 15, 1880, will be recognized as valid; and patent will issue thereon.

OKLAHOMA LANDS-QuALIFICATIONS OF HOMESTEADER.

CURNUTT V. JONES.

In determining the qualiftcations of homestead entryinen in Oklahoma, i so far
as the same may be afected by their entering aid Territory within the pro-
hibited period, it is not practicable to lay down any general rule for the guid-
ance of the Department. The circumstances of each case should control its
decision.

One who in te ordinary prosecution of his business enters said Territory during
the prohibited period, but does not thereby add to his prior knowledge of the
country, nor secure an advantage ov'er others, and is outside of the Territory
at the hour of its opening, is not by such entrance disqualified as a settler.

Secretary Smith to the Commissioner of the General Land Office, July 6,
(J. I. H.) 1895. (W. F. M.)

On April 27, 1889, James B. Jones made homestead entry for the
NW. i of section 35, towntbip 13, range 1 W., Guthrie series, Oklla-
homa.

On January 12, 1891. Adah Curnutt filed an affidavit of contest
against Jones's entry alleging that he
did, after the 2d of March, 1889, and before 12 o'clock, noon, of April 22, 1889, enter
upon and occupy a portion of the lands open to settlement in Indian Territory at 12
-o'clock, noon, April 22, 1889, by proclanation of the President of the United States,
dated March 23, 1889, issued pursuiant to act of Congress dated March 2, 1889.

After an exhaustive hearing on the issue raised by the contest, the
register and receiver found in favor of the contestant, and recom-
mended the cancellation of Jones's entry. 
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Joab Jones, the father and heir at law of the entryman who had died
during the pendency of the case below, prosecuted an appeal to your
office, where the recommendation of the register and receiver was
affirmed, and the case is now before me on appeal therefrom.

The motion to dismiss the appeal, interposed by the plaintiff, and
based onthe suggestion of indefiniteness of specifications of error, seems
to me to be without merit, and it is, therefore, overruled.

The facts of the case, admitted, or proved, are well and fully stated
in the decision of your office, and that statement, for the purposes of
this opinion, will be utilized, as follows:

The evidence shows that the coutestee had been once a resident of the state of
Kentucky, but for some years previous to the opening of Oklahoma, he had been a
tenant in the Cherokee Nation and since some time in November, 1888, he had resided
on a ranch in the Pottawatomie country which he had leased from an Indian by the
name of Tacey. He had from the date of his settlement at the last mentioned place,
some time in November, 1888, gone back and forth to Oklahoma Station from his
residence, about i of a mile north of the northeast corner of Oklahoma, Territory,
for his mail and to purchase provisions and other goods and for railroad accommoda-
tions, there being no other point available to him. That in the month of January,
1888, he selected the tract in question and built a foundation of a house on it,
intending thereby to claim it so soon as it was open for entry. On March 2, 1889,
when the act was passed for the opening of said Territory for settlement by Procla-
mation of the President, the contestee was well acquainted with the tract in ques-
tion as well as all the lands lying in close proximity to the route traveled by him
from his residence in the Pottawatomie country to Oklahoma Station, as well as
with the roads and the most available route from which he could make the race for
the tract in question from his said residence. And being so situated and informed
as to the condition of the country in the vicinity of this tract, the same being
located about three miles southwest from his said residence and about one mile
northwest of the usual route traveled by him on his trips to Oklahoma Station, it
would appear from the evidence that by a continuation of his frequent trips into.
the Territory during the prohibited period he did not add anything to the informa-
tion already possessed by him, whereby he might take advantage over others seek-
ing to make entry. He was not in the Territory until after noon of April 22, 1889,
having made the race that day on horseback; starting from his ranch, he crossed
the east line of Oklahoma Territory, after 12 o'clock noon near the northeast corner
of said Territory of Oklahoma, and commenced his residence upon the tract in
question a few minutes after 12 o'clock noon of April 22, 1889, and continued to
reside upon the same until he departed this life, January 3, 1892, having made
improvements upon said tract worth $1000. From the time he located on the Tacey
Ranch near the northeast corner of Oklahoma Territory in November, 1888, until he..
made his said settlement upon the tract in question, he was obliged to go to the
Oklahoma Station for the purposes as aforesaid or be compelled to travel from two
to three times as far to other available points. He was upon his ranch, as the evi-
dence conclusively proves, on the night of April 21, 1889, and remained at his ranch
until a few minutes before the opening when he went down to the line and went in
after 12 o'clock noon, April 22, had arrived, when he entered with other parties that
had lodged with him the night previous.

It does not appear from the evidence that he understood that his entrance into
the Territory for his mail and other objects of trade were in violation of law.

The sole question to be decided is whether or not the visits of Jones
to Oklahoma city, nder the circumstances narrated, operated to his
disqualification as an entrymau.
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A review of the later authorities on the question here involved will
be necessary to the establishment of an equitable rule on the subject.

In the case of Sullivan v. McPeek, 17 L. D., 402, the defendant was
in the Territory during the first half of the month of March, 1889, and
while he was outside at the moment of the opening, the testimony dis-
closed circumstances which justified the inference that the land subse-
quently entered had been selected by himself or an agent, and the route
to the same adopted. It was concluded, therefore, that he had taken
advantage of his previous sojourn in the Territory, and was, accordingly,
held disqualified;

In Dean v. Simmons, 17 L. D., 526, the evidence showed that Sim-
mons "was within the Territory of Oklahoma i the mouth of March;
and the forepart of April, 1889, and engaged in examining and selecting
tracts of land" suitable for homesteads. It appeared, however, that
when he had been made aware of the provisions of the act opening the
lands to settlement, and of the pursuant executive proclamation he
went outside the Territory and there remained, until 12 o'clock, noon,
April 22, 1889; but it also appeared that the land settled on by him,
and now in contest, was the identical land, or in the immediate vicinity
thereof, upon which he had previously encamped. Upon these facts,
though Simmons's good faith was not impugned, he was held to have
been advantaged by his unlawful presence in the Territory, and his
entry was, therefore, canceled.

In the case of Laughlin v. Martin, 18 L. D., 112, both the plaintiff
and defendant were charged, by a second contestant, with incom-
petency as homestead entrymen. As to Martin, it was found that he
"knowingly crossed the territory"1 on April 21, 1889, with the probable
object of getting near to, and acquiring land within a certain desirable
region, and he was, thereupon, held to be disqualified, the following
general rule being, also, at the same time, laid down: "It is, there-
fore, now held that one who entered the Territory prior to the hour of
opening, knowingly-as did Martin in this case-became by such entry
disqualified as a homesteaders With respect to Laughlin, it appeared
that he had been, for some seven years, employed in herding cattle in
and about the Territory, and that he was well acquainted with the land
in controversy, having camped within a quarter of a mile, thereof at
one time during the prohibited period. It was also claimed that his
thorough acquaintance with the land prior to its opening to settlement
rendered his presence in the Territory of no advantage to him. He
was found to be disqualified, and the following further general rule was
announced: "It is, therefore, held that one who is within the territory
from March 2, up to April 21,1889, is disqualified to secure title to lands
therein, unless it appears that he was lawfully within the Territory."

Having considered well the legislation respecting the opening to set-
tlement of the lands embraced within the Territory of Oklahoma, and
after a careful and patient-review of the decisions of this Department
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upon questions arising thereunder, I am impressed with the conviction
that it is not practicable to lay down any general rules for the guidance
of the Department in passing upon the qualifications of homestead
entrymen in so far as the same may be affected by entry into the Terri-
tory out of time. The general doctrines of the decision just cited and
quoted from (Laughlin v. Martin) seem to ne, upon reconsideration, to
be without j ustification upon the further and more specific ground that
their statement was not essential to the decision of the case. It is the
province-of the text writer and commentator, by the philosophical proc-
ess of generalization, to ascertain and state the universal rule, but this
is not the function of the courts. These are, by the very law of their
existence, limited to the narrower sphere of adjudicating specific ques-
tions presented in particular cases, and of establishing the rule, for
those cases only. It becomes important, therefore, to clearly distin-
guish that which is said in aguendo from expressions strictly ex
cathedra.

If the broad doctrine of Laughlin v. Martin, supra, that one who
knowingly entered the Territory prior to the hour of opening becomes
by such entry disqualified as a homesteader, is to be rigidly followed,
there is no escape from the conclusion that James B. Jones. the defend-
ant in the case at bar, is within the inhibition, and is, therefore, pre-
eluded as an entryman.

I am inclined, however, to the less procrustean and more liberal view
that the circumstances of each case,, albeit there may have been a
premature entry, should control its decision. I prefer the equitable
coustruction intimated by way of anticipation by the supreme court
of the United States in Smith v. Townsend, 148 U. S., 490:

It may be said that if this literal and comprehensive meaning is given to these
words, it would follow that any one who, after March 2 and before April 22, should
chance to step within the limits of the Territory, would be forever disqualified
from taking a homestead therein. Doubtless he wonild be within the letter of the
statute; but if at the hour of noon. on April 22, when the legal barrier was by the
President destroyed, he was in fact outside of the limits of the Territory, it may
perhaps be said that if within the letter he was not within the spirit of the law,
and, therefore, not disqualified from taking a homestead.

It is true that the supreme court here takes the extreme case of a
chance entrance in illustration of the humane construction towards
which it leans, but it is customary to cite extreme cases for such a
purpose in order to bring out in clear relief the distinction sought to
be made.

The earlier jurisprudence of this Department accords with this con-
struction, and from the initial case of the series, that of Townsite of
Kingfisher v. Wood et at., 11 L. D., 330, in the argumentative part of
the decision, the following reasonable announcement is quoted:

Each case must be determined upon its own merits and evidence; but it must be
said generally, that the presence in the-territory before the opening, under. the proc-
lamation, and the actual settlement and entry at the land office snust be so widely
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and obviously separated in every detail and circumstance as to render it impossible
to reasonably conclude that the one was the result of the other, or in any wise
dependent pon it.

That is but a different statement of the doctrine for a long time
adhered to that one is disqualified who gains advantage by entering
the territory himself, or through an agent, or who enters for the pur-
pose of gaining advantage though none may result therefrom, the cases
all appearing to turn upon the question of advantage, vet non. Vie
Blanchard v. White et at., 13 L. D., 66; Oklahoma City Townsite v.
Thornton et al., 13 L.D., 409; Guthrie Townsite v. Paine et at., 13 L. D..
562. The case of Taft v. Chapin, 14 L. D., 593, held that one who is
lawfully within the territory but who does not take advantage of his.
presence is not thereby disqualified, and also to the same general effect
see Winans v. Beidler, 15 L. D., 266; agan v. Severns et al., 15 I. D.,
451; Donnell v. Kittrell, 15 L. D., 580; South Oklahoma v. Couch et al.,
16 L. D., 132; Standley v. Jones, 16 L. D., 253.

One of the most conspicuous cases in the books, as it is also one of
the most maturely considered, is that of Golden v. Cole's Heirs, 16 L.I).,
375, from which is taken the following epitome of our jurisprudence up
to that date:

The object of the statute and the proclamation was to keep all persons.out of the
territory until noon, on the 22nd day of April, 1889, when all could go in on an even
race for homes. It was impossible to deprive people who had been over the territory
of the knowledge they bad thus acquired, but it was the intention of Congress that
persons should stay out of the territory, after it had been secured as part of the
public domain, until a certain hour. So, to steal into the territory, and look over
the laud for the purpose of selecting a particular tract; to send horses in advance;,
that one might have relays of horses in the race; to pretend to secure employment
with a railroad company, to quit work within the territory at noon; to secure a
deputy marshalship, to be resigned at noon on the 22d of April; to go into the terri-
tory on any pretense, prior to the time fixed, whereby the person sought to obtain
unfairly an advantage over others, is an intentional violation, as it is an attempted
evasion of the law and the Proclamation.

It having been found, however, that Cole entered the territory igno-
rantly without any intention of violating the law or gaining an advan-
tage, and that he actually took no advantage of the situation, he was
held not disqualified.

The first departure from the rule established by the foregoing cases
occurs in Turner v. Courtwright, 17 L . D., 414, expressly overruling
Taft v. Chapin, spra, and holding that one who was within the terri-
tory at the hour of n1o ii April 22, 1889, is forever disqualified. This
case is followed in Laughlin v. Martin et al., supra, and apparently in -

Standley v. Jones, 18 L. D., 495, on review, but it is not followed in
Roff v. Coplin, 18 L. D., 128, and in Higgins eZ al. v. Adams, 18 L. D.,
598, the last case but one that has been adjudicated here, the most
recent expression being found in Smith v. Miller, 19 L. D., 520, where
it Was correctly held that misinformation as to the law does not excuse
entry within the prohibited period.
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I It will be seen that against this array of authorities the two cases of
Turner v. Courtwright and Laughlin v. Martin et al., supra, stand alone.

In the light of a careful re-examination of that case, they do not even
appear to be supported by Smithv. Townsend, supra, upon the authority
of which their conclusions are mainly based. The thing decided there
was that " an employ6 of the Atchison, Topeka & Santa Fe Railroad,
residing within the Territory of Oklahoma before, up to and on the 22nd
day of April, 1889, was thereby disabled from making a homestead entry
upon the tract of land on which he was residing" (syllabus), and the
court, pretermitting the expression of any opinion upon the suppositi-
tions case hereinbefore alluded to, and stating that it will be time
enough to consider that question when it is presented," lays down, in
its decree, the general rule, "that one who was within the territorial
limits at the hour of noon of April 22 was, within both the letter and
the spirit of the statute, disqualified to take homestead therein."
There is certainly nothing in that decree to warrant the extreme and
sweeping doctrines of the cases to which I am now inclined to take
exception, and the opinion of the court, applying to the law the four
elementary canons of construction, pursues a line of reasoning in remark-
able consonance with the earlier decisions of this Department. After'
stating the conditions that prevailed at the date of the passage of the
act, it is said:

Under such circumstances as these, this legislation was passed, and what, in view
thereof, was the intent of Congressl As disclosed on the face of this legislation,
evidentlyits purpose was to secure equalitybetween allwho desired to establish settle-
ments in that territory. . . . . . No exception is made for the general lan-
guage of these provisions; and it was evidently the expectation of Congress that
they would be enforced in the spirit of equality suggested by the generality of the
language.

And again, in discussing Smith's claim that he was excepted from the
inhibition of the act, as having been rightfully on the railroad company's
right of way the court says:

It (Congress) must be presumed to have known the fact that on this right of way
were many persons properly and legally there; it must also have known that many
other persons were rightfully in the territory-Indian agents, deputy marshals, mail
carriers and many others; and if it intended that these parties, thus rightfully within
the territory on the day named, should have special advantage in the entry of tracts
they desired for occupancy, it would have been very easy to have said so. [And
again,] it cannot be believed that Congress. intended that they who were on this
right of way in the employ of the railroad company should have a special advantage
of selecting tracts, just outside that right of way, and which would doubtless soon
become the sites of towns and cities.

It appears indisputable that the court ascribed to Congress the
paramount purpose to secure absolute equality to intending settlers,
and to prevent advantage to any; and, in any event, the notice of
equality to all and special advantage to none was dominant in the
minds of the court. These being assured, what else is there to be
desired? The mischief aimed at was inequality, and if it appear, in
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any particular case, that though the letter of the law has been violated,
there has been no infringement of its spirit, where is the mischief?

The position now assumed, therefore, appears to be supported by
the weight of authority as well as by reason.

Jones, the defendant in this case, had lived for some time on the
border of the territory, within less than a mile from the line, and almost
from the necessity of his situation was familiar with the lands in the
immediate vicinity. His information respecting them, and particularly
respecting the tract subsequently entered by him, is shown to have been
acquired long prior to March 2, 1889, and, as was well said in the case of
Golden v. Cole's Heirs, supra, "fit was impossible to deprive people who
had been over the Territory of the knowledge they had thus acquired."
His periodical visits to Oklahoma city, which was at once his post-
office, his: most convenient and accessible railway station, and his
market town, do not appear to have brought him any advantage over
other persons seeking lands in the Territory, and his entrance therein
upon the missions and for the purposes indicated by the evidence, it
having been made affirmatively to appear that he reaped no advantage
therefrom, should not, in my opinion, be held to disqualify him.

The decision of your office is, therefore, reversed.

RAILROAD GRANT-ADJUSTMENT-ACT OF MARCH 3, 1887.

BURLINGTON AND MISSOURI RIvER RAILROAD.

It is the duty of the Department to demand the reconveyance of lands erroneously
certified on account of a railroad grant, with a view to judicial proceedings for
the recovery of title. In the event of suit, the company responding therein, can
plead such defense as it may have, and thus secure an authoritative determina-
tion of its responsibility in the premises.

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. (F. W. C.)

I am in receipt of your office letter of April 5, 1895, forwarding a
statement of an adjustment made of the grant to the State of Io*a by
the acts of May 15, 1856 (11 Stat., 9), and June 2,1864 (13 Stat., 95), to
aid in the construction of a railroad from Burlington, on the Missis-
sippi river, to a point on the Missouri river, near the mouth of the
Platte river, known as the Burlington and Missouri River Railroad of
Iowa, but at present owned and operated by the Chicago, Burlington
and Quincy Railroad Company.

This adjustment shows that there is still due, on account of the
grant, more than six hundred thousand acres. It is shown, however,
that of the lands heretofore certified on account of the grant more than
twenty-five thousand acres appear to have been erroneously certified,
the same having been covered by claims sufficient to except them from
the operation of the grant, and in accordance with previous instruc-
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tions from this Department in sch cases, a rule was laid upon the
company to show cause why such lands, a list of which is furnished,
should not be reconveyed to the United States, as contemplated by the
provisions of Sec. 2, of the act of March 3, 1887 (24 Stat., 556).

To said rule the company has made answer in which it is set up that
of the twenty-five odd thousand acres alleged to have been erroneously
certified, more than nineteen thousand have been adjudged to be swamp
lands, so that if not properly conveyed to the railroad company they
would, under the provisions of the swamp land grant and the action of
the State, belong to the counties in which they are situated.

It is represented. that in actions brought by the counties to recover
these lands of the company, the company has yielded more than eleven
thousand acres to the swamp land claimants and, by compromise,
receive nearly eight thousand acres of the lands claimed. That all the
lands claimed by it and embraced in the list as erroneously certified,
have been sold, or transferred to other parties, and that the land
department of the Burlington and Missouri river road in Iowa has been
wound up for several years; and, therefore, represent that no good
purpose can be accomplished by the bringing of the proposed suit.

As it appears, however, that the lands were erroneously certified, it
becomes the duty of this Department to direct that demand be made
upon the company for their reconveyance, and in the event that suit
be brought, the company can then make answer to the action that it
has made to the rule, and the entire matter can then be adjusted by
the court having jurisdiction of the suit and the company's responsi-
bility in the matter will thus be judicially determined.

I have; therefore, to direct that demand be made upon the proper
officer of the company for the reconveyance of these lands and at the-
expiration of the time allowed by the statute within which to comply
with the same, the matter be further reported to this Department for
such action as the facts then disclosed by the record may warrant.

The papers are herewith returned that the full record may be again
transmitted as herein directed. ,-

.Al) :-iz~.- vo X ,4 §X
MILITARiy BOUNTY LAND WARRANTS-LOCATION.

JOSEPH T. BROWN. 6 ..

Military bounty land warrants can only be located on land subject to private entry,
or used in payment for a settlement claim.

Secretary Smith, to the Commissioner of the General Land Office, July 18,
1895. (W. M. B.)

I have considered the appeal of Joseph T. Brown from the action of
your office of date March 14, 1894, holding for cancellation location
made by appellant, at Miles City, Montana, November 22, 1892, with
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military bounty land warrant No. 4882, for the E. of the NE. -',of
Sec. 26, and the W. of the NW. 4 of Sec. 25, T. 5 S., R. 42 E., for
reasons appearing below.

In your said office decision, above referred to, it is stated that-

Said township (T. 5 S., R. 42 E.), which embraces the tract in question was with-
drawn from entry by the Secretary's order of June 22, 1886, excpept such tracts
therein as were legally occupied by whites at the date of the withdrawal.

Said order has not been revoked or modified.
And further, military bounty land warrants can only be located upon vacant

public lands of the United States that are subject to private entry, except in per-,
fecting settlement rights.

The locator appeals from the above ruling, and proposes to amend
his location, upon the ground set forth in the report of the register
and receiver, of date April 24, 1894, in words as follows-

Mr. Brown has addressed to us a communication in the nature of an appeal from
your decision above noted, which we also transmit, in which he proposes a relin-
quishment of a portion of the original location that is confessedly within the Indian
limits, and the substitution therefor of an equal portion, contiguous to the original
location, but outside of the Indian boundaries. The plat shows that the original lo-
cation under consideration, is about equally divided by Cook Creek, which is the
southern boundary of the Idian provisional reservation, but it is asserted by Mr.
Brown that the course of the creek is not correctly laid down on the plat, and that
after relinquishing the forty acres herein proposed (NW. l- of the NW. l of Sec. 25),
there would remain but a small fraction of the original location on the north side
of the creek, and within the Indian limits, and assuming this to be a fact, we have
no hesitancy in recommending this disposition of the case.

The record shows that Brown held and owned such warrant No. 4882
by assignment.

It is not anywhere shown in the record before me, that the land
sought to be entered is desired for settlement purposes.
- Location under said warrant can only be made upon land subject to
private entry in conformity with provisions contained in sections 4 and
5 of the act of March 3, 1855 (10 Stat., 702), and the only lands subject
to such entry at the time the right of location was asserted were sit-
uated in the State of Missouri. Vide act of March 2, 1889 (25 Stat.,
954).

The amendment of location by Brown could not cure the legal defect
in his application so as to constitute a valid entry, since under the law
existing at the time application was made no location-save for settle-
ment purposes-under said warrant No. 4882 could be made upon any
public lands in the State of Minnesota.

For the foregoing reasons your said offlee decision is hereby affirmed.



DECISIONS RELATING TO THE PUBLIC LANDS. 49

RAILROAD GRAN'I'-AIMUSTMENT-EXCESSIVE APPROVALS.

ATCHISON, TOPEICA AND SANTA FE 1. it Co.

A railroad grant can not be regarded as adjusted until it has been finally determined
what lands the company is entitled to both in the granted and indemnity limits.

The fact that a railroad grant has been adjusted will not defeat the right of the gov-
ernment to recover, where an excess on account of the grant has been erroneously
certified.

Lands within the primary limits of a grant, and subject thereto, but erroneously
certified to another grant, must be charged to the first on the adjustment thereof.

Secretary Smith to the Commissioner of the General Land Office, July 18,
(J. I. H.) 1895. (F. W. C.)

The question of the adjustment of the grant of the Atchison, Topeka
and Santa Fe Railroad Company has been for a number of years pend-
ing before this Departtnent. By your offle letters of January 11, and
March 9, 1883, instructions were requested as to the proper mode of
adjustinu this grant. This action was induced by the company's
demand for patents for certain of its lands falling within its primary
or granted limits.

Upon the matter raised by your office request for instructions, oral
argument was made before this Department, andas aresal thereof your
office was, by departmental communication of June 1, 1883, directed
to hear arguments and make decision upon the questions involved.

On January 8, 1884, your office made report to this Department in
which it was shown that there was an excess in approvals made on
account of the grant, amounting to 73,351 acres, of which it appears
that the company admits an excess of 15,160 acres, but denies the
balance.

-No further action appears to have been taken in the matter of this
adjustment until, by departmental letter of November 14,1889, the
papers were returned to your office and therein it was stated:

As this Department has since, from time to time, render6d decisions upon said
questions, and in view of the adjustment act of March 3, 1887, I herewith return
the papers to your office that proper adjustment of the grant may be made under
the laws and rulings now in force.

In your office letter of December 20, 1889, you submitted a further
statement of the adjustment of the grant for this company, showing
an excess of 70,334.85 acres in the approvals made on account of the
grant for said company.

In opposition to the adjustment of this grant, the company filed a
- lengthy argument in which it is urged that all the lands within the

indemnity limits were certified in the year 1875; that since that year
no claim had been made on account of the grant for further indemnity,
and that the action of this Department in approving the indemnity
lands in 1875 was in effect a complete adjustment of the grant, and
that the same should not now be disturbed.

1438-VOL 21Y 4
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Since 1875, to Wit, on May 19, 1881, and October 1, 1883, lists were
approved, amounting in the aggregate to nearly 500,000 acres, within
the primary or granted limits of said road.

The effect of the company's position is that the indemnity portion of
the grant is the only part that needs adjustment and that when all the
]ands within the indemnity limits have been certified, the grant there-
upon must be considered as adjusted.

With this I am unable to agree. The grant must be considered as
an entirety and it is as necessary to determine which of the lands
within the primary limits passed on account of the grant as it is to
ascertain which of the lands-within the indemnity limits are necessary
to be approved o account thereof; indeed, it is of the first importance
to ascertain what lands were loist to the grant, for until that is deter-
mined the full mn easure of inderlnity can not be ascertained.

No formal adjustment was made of this grant prior to or during the
year 1875; indeed such an adjustment would not have been practicable,
nearly half a million acres within the primary limits of the grant being
then unsurveyed. The indemnity list of 1875 was therefore not based
upon an adjustment made of this grant. Had these lists contained a
basis for the tracts approved, then there might have been some force
in the contention that by their certification the grant was to that
extent adjusted. This was not the fact, however, and I am clearly of
the opinion that by the approval of said lists this Department did not
place this grant within the class of adjusted grants. So far as the
recovery of an excess in the approvals made on account of the grant is
concerned, it might be admitted that the grant was adjusted, and yet
the right of the United States to recover such excess would not, in my
opinion, be barred, and, as before stated, the company admits an excess,
the only question of difference being the amount thereof.

At the time instructions were first requested in the matter of the
adjustment of this grant there were yet awaiting approval nearly one-
half million acres, as before stated, within the primary limits, and nndefr
the directions thereafter given by this Department, adjustments have
been made of this grant and submitted for the approval of this Depart-
ment, the last adjustment being that of December 20, 1889, before re-
ferred to, which shows as follows: 

S-TATMENT.
Total area of grant-.......... ... .... .. 2, 921, 138.38.
Deduct moiety on account of grant for MNiissouri, Kansas and Texas

s R'y Co -... . ........ 37,161.14

Net area of grant - - - - - 2, 883, 977. 24
Approved in granted limits - - 2, 022, 515. 00
Erroneously approved to M. K. and T. Ry Co., within

limits of A. T. & S. F. R. R. Co . . 19,499.56
Vacant - : 80.00

2, 042, 094.56

Loss to grant - . 841, 882. 68
pproved as indemnity -912,217.53

Excess - ............ 70, 334. 85
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In reporting this adjustment your office letter states:
In explanation of the charge for lands erroneously approved to the Missouri, Kan-

sas and Texas Railway Co., within the limits of the grant for the road under consid-
eration, I have to submit the following:

From Emporia southward, in the conflict of these two grants, they are of even
date, while north of this point the Atchison, Topeka and Santa Fe Railroad Com-
pany has the prior grant, and pon establishing a terminal to separate the grants
it is found that the M. K. & T. E'y Co., received patents for 6,845.62 acres, north
of said terminal.

Until the adjustment of the grant for the M. K. .&-T. R'y Co., no terminal was
ever established, but the line of the road of the A. T. & S. F. R. R. Co., seems to
have been recognized as the dividing line.

It will be seen that the patenting of the lands in both of these items to the M. I.
& T. Ely Co., was error, and it is believed that the same are recoverable by the A.
T. & S. F. R. R. Co., and hence they are charged to them in the adjustment herein
presented.

In the adjustment submitted by the statement above quoted the only
item about which exception might be taken is that charging the Atchi-
son, Topeka and Santa Fe Railroad company with 19,000 acres erro-
neously approved to the Missouri, Kansas and Texas Railway company,
within the limits of the grant to the Atchison, Topeka and Santa Fe.
company. As these lands are within the primary limits of the grant
for the last mentioned company the title thereto passed upon their
identification and as the approval to the Missouri, Kansas and Texas
Railway company appears to have been clearly without authority of
law, I am of the opinion that the charge is a proper one and the same
is therefore approved.

The matter of the ascertainment of the tracts constituting the excess
has not bean considered by your office, your purpose evidently being
to present the form of adjustment for approval before attempting to
specify the tracts constituting the excess.

Since forwarding the adjustment in question you. have by your office
letter of June 15, 1895, submitted copy of a list of lands embracing
8,086.89 acres which are found by your office to have been erroneously
approved on account of said grant, the same having been, for reasons
set forth in the margin under the column of remarks, excepted from
said company's grant. -

A rule has been served by your office upon said company under the
provisions of the act of March 3, 1887 (24 Stat. 556), to show cause
why reconveyance should not be made of the lands embraced in said
list, as contemplated by said act, to which the company has made
answer, and in addition to arguing the question involved, sets up a
state of facts as to certain of the tracts which differ from those pre-
sented by your office letter and accompanying list. In view thereof,
and as before stated, the excess found by your office adjustment has
not been identified, I herewith return the papers to the end that the
tracts in excess of the grant may be stated and that the company's
answer to the rule in question may be, so far as it affects the question
of fact, further considered and reported upon by your-office.
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When the whole matter is again returned to this Department, the
question as to the tracts for which return of title should be demanded
by this Department under the provisions of the act of March 3, 1887,
supra, will then be considered so that the suit when recommended shall
contain all the tracts for which demand should be made under the
provisions of the act referred to.

TOWNSITE TRUSTEES-ASSESSMENT-DISPOSITION OF SURPLUS.

TOWNSITE OP PAWNEE.

Money derived from the assessment of lots, and left in the bands of the trustees, on
the completion of their trust, should be returned in just proportion to the
persons fom whom it was collected.

Secretary Smith to the Commissioner of the General Land Office, July
18, 1895. (E. E. W.)

I am in receipt of your letter of the 17th ultimo, advising me that
the townsite trustees of Pawnee, Oklahoma, have completed their trust,
and, after paying all the expenses thereoft have a balance of $555.64 on
hand, derived from assessments on lots, and asking what disposition
should be made of the same. You present the matter as follows:

The work of town-site trustees in Pawnee, Oklahoma Territory, has been com-
pleted, except the conveyance of lots involved in contests. The accounts of the dis-
bursing agent have been adjusted and there remains a balance of assessments levied
and collected upon lots in said town amounting to $555.64.

Neither the law, nor regulations of the Department provide for any disposition of
such balance.

I am of opinion that this money should be either returned, pro rat, to the persons
from whom it was collected, or turned over to the municipal authorities for the use
and benefit of the town.

The first proposition appears to me to be impracticable for several reasons, among
which are the following: the difficulty of ascertaining in the near future the exact
proportion due each individual, the very small aount to be returned in many
instances and the labor and expense incident thereto, the impossibility of reaching
many persons whose present residence is un known, and the complications incident
to death, heirship and proper legal representatives.

I am, therefore, of the opinion that the most feasible plan of disposition is that
provided for the net proceeds of unclaimed lots, and recommend that said balance be
turned over to the municipal authorities of the town for the benefit of the town.

Should this recommendation neet with your approval I have to request that you
issue such instructions as may be necessary to. carry it into effect, not only as to the
town of Pawnee but ot her towns in Oklahoma w here similar conditions may arise

The act of Congress of May 14, 1890, 26 Stat., 109, provided that
townsites in Oklahoma should be entered by three trustees, who should
be appointed by the Secretary of the Iterior, and have power to levy
and collect assessments on the lots sufficient in amount to defray all
the expenses of their trust, including the purchase, surveying and
platting of the land, the conveyance of the lots, and their own coin-
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pensation. This act only applied to the lands in Oklahoina open to
settlement at the date of its passage; but by the joint resolution of
Congress of September 1, 1893, it was made applicable to that portion
of the Territory known as the "Cherokee Outlet," in which the town
of. Pawnee is situated.

Assessments levied under this act could hardly be expected to pro-
duce the exact amount required in every case, and authority to levy
and collect additional assessments to. meet deficits is amply contained
in the express authority and requirement to assess an amount sufficient
for the purpose.

But, as you remark, no direction is given, either in express terms or
by implication, for the disposition of any balance or surplus that may
be left over. o determine that question we must consider the pur-
pose and scope of the act, and the powers and duties of the trustees.

The act is not in any sense a municipal charter. It simply creates
one particular express trust, provides for the appointment of the trus-
tees, and defines their powers and duties. The trustees can only do
what the act expressly authorizes them to do. Any act not therein
expressly authorized, or not obviously necessary to the execution of
the trust as contemplated by the act, m ust be considered as prohibited.

The duty of levying assessments on lots sufficient in amount to
defray all the expenses of executing their trust is expressly enjoined
upon them. But they have no power to levy assessments on lots, or
any other property, or to raise revenue by any other means, for munic-
ipal purposes.

They are invested with no part of the taxing power, and charged
with none of the duties, of a common council. Tey constitute no part
of the municipal government, and are not auxiliary to it. They are
expressly charged with the duty of selling unoccupied lots for the
benefit of the municipal government; but beyond this they have no
authority to receive or collect money for the town on any account.

Their power to levy and collect assessments is limited to the levy on
lots for the necessary expenses of their trust. They have no authority
to levy or collect a dollar for any other purpose, or a dollar more for
that purpose than is necessary for its proper accomplishment. Any
sum taken above that amount is wrongfully taken, and, in my opinion,
should be restored to those from whom it was collected.

Your suggestion that this sum should be turned over to the munici-
pal government of the town of Pawnee has received serious consid-
eration.

But, if the trustees had no authority to levy and collect an assess-
ment for municipal purposes, certainly the bare wrongful act of collec-
tion does not make it the property of the town. It may be remarked
also that there is no ground upon which it can be' claimed as the
property of the United States. And if it belongs neither to the town
nor to the United States, then restoration to those who were required
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to pay it in seems to me to be the proper disposition to make of it,
though I realize the obstacles you suggest to that proceeding.

The trustees should be instructed to give notice that on a designated
day they will refund this sum to the persons from whom it was collected,
in just proportion. Receipts in dlue form should be taken and filed
with their accounts. No reason is seen why remittances may not be
made by post-office money order to those who live too far from the office
to apply in person, provided they first send receipts for the amounts.

Any amonut that cannot be refunded in this way should he deposited
in the nearest depository of the United States, and the certificates
thereof should show what fund it is, and be filed by the trustees with
their accounts, and Congressional direction for its final disposition
should be recommended in the next annual report of the Commissioner
of the General Land Office.

This will be the rule i all similar cases.

PRACTICE-EVIDENCE-RULE 41.

TROTTER . YOWELL.

The local officers are not anthorizcd to exclude testimony on objection thereto, but it
is their duty to stop irrelevant examination of witnesses.

Secretary Smith to the Commissioner of the General Land O ce, Jdy 18,
1895. (E. M. R.)

This case involved the S. - of the SW. I of Sec. 18, T. 13 N., R. 1 W.,
Oklahoma land district, Oklahoma Territory.

The record shows that Norman W. Yowell made homestead entry
April 29, 1889, for the above described tract, together with the N. - of
the NW. of See. 19, same township and range.

May 6, 1889, James Trotter made application to enter the SW. .of
See. 18, which was rejected fr conflict with the above entry of Yowell
to the land in controversy.

May 25, 1889, Mary J. Duncan filed affidavit of contest against the
entry of Yowell.

At the hearing ordered the local officers found in favor of the con-
testant Trotter and recommended for cancellation the entry of Yowe]l
for the tract involved, and held for dismissal the .contest of Duncan.
Upon appeal by both Yowell and Duncan your office decision of May 5i
1892, sustained the finding of the local officers from which decision
Yowell and Duncan again appealed. Subsequently, on April 15, 1893,
Mary J. Duncan dismissed her appeal, thus leaving for consideration
only the appeal of Yowell.

The testimony in the case is voluminous and contradictory beyond
reconciliation. The hearing commenced on May 21, and concluded
July 1, 1890, and much the greater portion of the matter contained in
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the record is immaterial and obviously irrelevant and in this conection
it is well to notice that while rule 41 of practice does not permit the
local officers to keep out testimony Ol the ground of any objection.
thereto because of being incompetent, still it is their clear duty to put
a stop to irrelevant questioning. If this had been done in this case, as
the rule contemplated, the large record in the case could have been
reduced to one-third of its present size and the time saved which has
beel) needlessly consumed i the case. This has been from time to time
set out in. various decisions, but the manifest disregard to the rule has
made these remarks appear not inapt at this time.

After an examination of the record I concur in the opinion Of your

office affirming that of the local office.
James Trotter will be allowed to enter the tract in issue and the

entry of Norman W. Yowell will be canceled as to such portion awarded
to contestant.

OTOE AND IMISSOURIA LANDS.

INSTRTUCTIONS.

The refusal or the Indians to consent to the terms of relief contemplated by the aet
of March 3, 1893, for the benefit of the purchasers of Otoe and Missouria lands,
makes it the duty of the Department to enforce prior legislation with respect
thereto, and cancel entries in default of payment thereunder after due notice
from the local officers.

Secretary Smith to the Commnissioner of the General Land Offce, Jtly 18,
1895. (J. I. P.)

By your office letter "C" of March 23, 1895, you applied to this
Department for instructions relative to purchasers in default of paly-
ment for Otoe and Missouria Indian lands in Kansas and Nebraska.
Befure passing upon the questions submitted by your said office letter,
the Department, under date of April 9, 1895, requested your office to
forward here a copy of thb report of the commission appointed to pre-
sent to the Otoe and Missonria Indians the matter of the readjustment
of the sale of their lands in Kansas and Nebraska, unLder the provi-
sions of the act of March 3, 1893 (27 Stat., 568). By your office letter
'(Q " of April 13, 1895, you transmittel said report, as requested.

An examination of that report shows that the commissioners ap-
pointed to present to said Indians the matter of the readjustment of
the sale of their lands under the provisions of said act of March 3,
1893, met the tribe at the Otoe agency, in Oklahoma, on January
3, 1895, and after the selection of interpreters the matter was fully
explained to the Indians, and, on the question being submitted as to
whether they would accept the terms of the act of March 3, 1893, it
was
resolved that we, the Otoe and Missouria Indians, folly understanding the act of
Congress of March, 1893, do hereby refuse absolutely to accept the proposition to
accede to the rebate as provided in said act, or any rebate whatever from the original
amount of sale of said lands.
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That resolution was signed by three-fourths of the adult members of
the tribe, and said signatures were given of their own free will and
volition, without duress or promises of ay kind whatever; so say the
commissioners.

It is evident, therefore, that the relief intended to be granted the
purchasers of said lands by the act of March, 1893, can not be affected,
and that nothing remains for the Department to do but to enforce the
terms of said purchases.

The lands were sold under the provisions of the act of March 3, 1881
(21 Stat., 380), in May, June and December, 1893, and in expectation
of unusual competition for them, they were sold at public auction to
the highest bidder, and in in any cases, were purchased at prices largely
in excess of the appraised value. Under the terms of the act, last
mentioned, such of the purchasers who so desired, were permitted to
pay one-fourth of the purchase money in cash at the time of the sale,
and the other three-quarters in one, two and three years respectively,
with interest on the deferred payments at the rate of five per cent. per
annum.

The act of March 3, 1885 (23 Stat., 371), provided for an extension of
two years within which to make the deferred payments, and the act of
August 2, 1886 (24 Stat., 214), provided for a frther extension of two
years.

The final payment under the act last mentioned, was due in May and
Jule, 1890, for the lands sold in May and June, 1883, and in December,
1890, for the linds sold in December, 1883.

-When the statement was made to the Department under date of
March 31, 1894, there remained due for said lands upon the basis of
the price at which they were sold $194,775.82 principal, and interest
thereon, computed to February 1, 1894, $100,432.91, making a total of
$295,208.73. The number of cases in which full payment had notbeen
made was 186.

Since the date of said report, full payments have been made in but
two cases, and further installments paid in six cases. There remains
due up to March 1, 1895, $192,122.06 principal, and about $108,000
interest.

Owing to the refusal of the Indians to consent to the relief intended
to be extended to the purchasers of said lands by the act of March 3,
1893, supra, which makes the relief provisions of said act nugatory, it
appears to be the duty of this Department to carry out the former leg-
islation relative to said lands, action under which has been suspended
owing to the pendency of said legislation ad proceedings thereunder
after the passage of the law.

You will therefore direct the district laud officers to call upon the
parties in default in payment of either principal or interest for said
lands to pay the same within ninety days from receipt of notice, and to
advise then that in the event of their failure to do so, their respective
entries will be canceled.
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RAILROAD GRANT-FOR:E1TURE ACT OF SEPTEMBER 29, 1890.

SPAULDING- V. NORTHERN PACIFIC R. R. CO.

At Portland, Oregon, the Northern Pacific has two grants, the first for the line east-
ward, uider the act of 1864, and the second northward, under the joint resolution
of 1870, and, so far as the limits of the grant east of said city overlaps the sub-
sequent grant, the latter must fail; and, as the road at su'ch point eastward is
unconstructed, and the grant therefor forfeited by the act of Septemb& 29, 1890,
the lands so released from said grant, do not inure to the later grant, but are
subject to disposal under the provisions of said forfeiture act.

Secretary Smith to the Counmissioner of the General Land Office, July 18,
1895. (F. W. C.)

I have onsidered the appeal by John T. SJxaulding from your office
decision of May 21, 1892, denying his application to purchase under
the third section of the act of September 29, 1890 (26 Stat., 496), the
E. A of the NE. and N. of SE. 1 Sec. 5, T. 4 N., R. 2 ., Vancouver
land district, Washington.

The act of September 29, 1890, suPra, forfeited the lands opposite and
coterminous with the unconstructed portion of any railroad to aid in the
construction of which a grant had previously been made, and the basis
of appellant's claim is that this land was forfeited by that act and was,
therefore, subject to his application under the third section.

Your office decision holds that the lands falling within the primary
limits of the grant upon the definite location shown upon the map filed
September 22, 1882, are not affected by the act of forfeiture and Spauld-
ing's application is therefore denied.

This land is in the neighborhood of Portland, Oregon, and would be
east of a terminal line drawn at right angles to the last twenty-five
miles of road, as shown upon the map of general route east of Portland.
It is also -within the primary limits of the grant appertaining to the
road, as located and constructed north of Portland or between Portland
and Tacoma.

In the case of the Untited States v. Northern Pacific Railroad corn-
pany (152 U. S., 284), the court holds that the grant for the portion of
the road between Portland and Puget Sound was made by the joint
resolution of May 31, 1870 (16 Stat., 378), and that the company did not
take by relation as of the act of July 2, 1864 (13 Stat., 365), for this
portion of its road.

-Under the act of July 2, 1864, a grant was made to the Northern
Pacific Railroad company for a road via the valley of the Columbia
Tiver to a point at or near Portland, so that it must be clear that in the
neighborhood of Portland the company has two grants: that via the
valley of Columbia river east of Portland, being under the act of July
2, 1864, and the grant north of Portland to Puget Sound, being under
the resolution of May 31 1870.
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Prior to the passage of the resolution of 1870, no location had ever
been made of the grant under the act of 1864, so that when filing its
map of general route on August 13, 1870, a continuous line was shown
via the valley of the Columbia river extending northward to Puget
Sound. The limits adjusted thereon were continuous limits and upon
the maps of location of that portion of the road extending north of
Portland, which was constructed, the limits were adjusted without
regard to any conflict with the grant east of Portland. The line of
road east of Portland via the valley of the Columbia river, was not
constructed past Wallula, Washington, so that the portion of the road
between Wallula and Portland, being unconstructed, the grant apper-
taining thereto was forfeited by the act of September 29, 1890, stpra.

It appears that following the passage of the act of September 29,
1890, to wit, on October 28, 1890, your office submitted for approval a
draft of a circular letter of instructions under that act, and therein the
question as to the proper terminal separating the forfeited lands from
those not forfeited at Waliala and Portland, was submitted for con-
sideration.

This matter was considered in departmental letter of December 2,
1890 (11 L. D., 625), in which it was held, after referring to depart-
mental decision of August 13, 1885 (5 L. D., 459), that-

Under this decision itis clear that the Department held the company to beentitled
to patents for the road then constructed, down to the line so established, and no
farther. Assuming this conclusion to be correct (and the forfeiture act in no way
interferes with it) there is no reason now presented for changing the same. On the
contrary the terms of the forfeiture act are in line with that decision. Said section
four of the granting act, sp ca, directed patents to issne for lands "opposite to and
cotermieoes qvith said completed section of said road;. and so on as fast
as every twenty-five miles of said road is completed as aforesaid;" the first section
of the forfeiture act restores to the United States the title to " all lands heretofore
granted to any State or to any corporation to aid in the construction of a railroad
opposite to and coterntinots with the portion of any such-railroad not now completed."
If the line fixed in 1885 separated the lands then earned by the company, by the
construction of the road, from those not so earned, it does so now, as no more road
has since been built. In other words that line divides the lands "opposite to and
coterminous with" A the portion not constructed from those earned by the constructed
road. The line of 1885, will, therefore be adhered to. The same principles apply to
the line at Portland.

This has since been considered as the decision of this Department,
and all lands within the limits of the grant adjusted to the line of loca-
tion of the road north of Portland, have been held to have been saved
from forfeiture and not subject to the provisions of the act of Septem-
ber 29, 1890.

The case in hand, however, for the first time presents this question
for determination by the Department, and the instructions previously
given can not be considered as an adjudication of the question. From
what has been said it must be clear that there are two grants, under
which this company claims, in the neighborhood of Portland: that east
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of Portland being under the act of 1864, while that running north of
Portland is nder the resolution of 1870. The grant for that portion of
the road in the neighborhood, and east of, Portland, was forfeited by the
act of Septenber 29, 1890. As provided in the act of forfeiture, none
of the lands forfeited inure by reason of such forfeiture to any other
grant. So far, therefore, as the limits of the grant for the portion of
the road via the valley of Columbia river and east of Portland, overlaps
the subsequent grant for the portion of the road north of Portland, the
latter grant must, to that extent, fail, and it must be held that such
lands are subject to the operation of the act of September 29, 1890.

In the departmental decision of August 13, 1885 (referred to in the
instructions of December 24 1890), the terminal under consideration
was one occurring in the adjustment of the limits to a portion of the
road in process of construction, the grant for which was made by the
act of July 2, 1864, and it was therein correctly held that the terminal
established upon the constructed road properly separated the lands
earned from those forfeited, so far as that grant was concerned.

The question presented at Portland, however, was not similar to that
discussed in the decision of August 13, 1885. Portland was the end of
one grant and the beginning of another; these two approached each
other at nearly right angles, so that, of necessity, the two grants in the
neighborhood of Portland overlapped. The prior grant having been
forfeited, the lands appertaining thereto were restored to the public
domain, and the establishment of the terminal upon the construction
of the road from Portland northward, could in nowise be considered as
a terminal for separating the lands forfeited from those not forfeited,
upon the other line for which another grant, of a different date, was
claimed by the company.

The instructions of December 24, 1890, are hereby recalled and
vacated in so far as they hold that the terminal established upon the
constructed road north of Portland correctly separates the lands in that
vicinity (which were earned by the construction of the road aforesaid)
from the land forfeited and appertaining to the road east of Portland.
In the adjustment of this grant, therefore, it must be held, as before
stated, that all lands within the limits of the grant adjusted to the line
east of Portland, are forfeited and restored by the act of September
29, 1890, without regard to the limits of the adjustment upon the road
north of Portland.

As your offlce decision denied Spaulding's application upon the
ground that the same fell within the limits adjusted to the located road
north of Portland, I must reverse your office decision and said applica-
tion will be accepted, unless, upon further examination, other good and
sufficient reasons appear for the rejection of the same.
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APPLICATION TO ENTER-AMENDMENT OF APPLICATION.

MCCORITIECK V. BARCLAY.

Where an application to enteris found irregular in form, and is retarned to the appli-
cant for correction, it should be regarded by the local office as pending for a
reasonable time, and excluding, during said period, other applications for the
land.

Secretary. Smith to the Commissioner of the General Land QVIce, JTuly 18,
1895. (E. E. W.)

STATEMENT. The contestee Ernest E. Barclay, filed pre-emption
declaratory statement for lots 7, 8, 9 and 10, of Sec. 6, T. 40 N., I. 3
W., at Lewiston, Idaho, September 30,1890, alleging settlement on the
23d of that month. On the 20th of October, 1890, the contestant, Leo
S. McCormick, made homestead entry of the same land, alleging settle-
mentin June, 1889. McCormick was seventy years old, and lived sixty
miles from the land office. On the 8th of July, 1890, he went to the
county seat of his county, and got the deputy clerk to make out his
application, and send it to the land office. e had previously caused
the land to be surveyed by a surveyor, who gave him the deseripton
as the NE. , and they described it in the'application as the NE. 1
instead of as lots 7, 8, 9 and 10, as it is described on the tract books,
and on the 11th of July the application was returned by the register
for correction. McCormick's trip to the county seat on the 8th had
made him sick, and he was not able to go back there again to have the
application corrected until the 16th of October. The application being
corrected and returned to the land office on that day, the entry was
made on the 20th. McCormick had built a house and fenced a consid-
erable portion of the land in 1889, and Barclay admits that the settle-
ment which he made on the 3d of September-the one alleged in his
declaratory statement-was inside of McCormick's enclosure. But he
afterwards abandoned this settlement, and made another one on the
land outside of McCormick's enclosure. The exact date of this change
is not shown, but it was after the date of McCormick's entry, which, as
above stated, was the 20th of October.

Both pa! ties resided on the'land, and each improved and cultivated
certain portions of it, though McCormick's cultivation was the most
extensive, and his improvements were the most valuable, being worth
about $800, and Barclay's about $350.

In October, 1891, both parties made final proof, Barclay to establish.
his pre-emption, and McCormick in commutation of his homestead. On
the trial of the contest thus formed, the local land officers decided in
favor of Barclay, and McCormick appealed. The Commissioner of the
General Land Office reversed the local officers, and Barclay appealed
to the Department.
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OPINIoN.--As McCormick's application of the 11th of July described
the land by the numbers usually employed, and as an exceptional, or
comparatively un usual method was used to describe this particular tract
in the surveys, of which, of course, the law required him to take notice,
but of which as a matter of fact he did not know, and could not without
great inconvenience, it was proper to allow reasonable time for correc-
tion. As the land was described with certainty, it would have been
error to reject the application outright; but as the description was not.
in technical conformity to the description in the surveys, it was not
error to return it for correction. Bt having done this, the register
and receiver should have treated the application as pending for a
reasonable time, and it was error on their part to allow Barclay's pre-
emption filing until such reasonable time had elapsed.

McCormick had been derelict. He had not -attempted to make
entry within three months from the date of his settlement. But his
application of the 11th of July, derelict as it was, was more than two
months prior to Barclay's settlement-the settlement which he admits
he invaded McCormick's enclosure to make-and that application hav-
ing been properly returned for correction, all subsequent applications
should have been held subject to it for a reasonable time. What was
reasonable time in the absence of any prescribed rule, was matter for
the discretion of the register and receiver, the distance and means of
communication being considered. The record does not show that they
found that there had been reasonable time for correction and return of
the application when they allowed Barclay's pre-emption. This is also
a matter properly within the discretionary power and supervisory
control of the Secretary of the Interior, and it is his opinion that
reasonable time had not elapsed, and that Barclay's pre-emption was
erroneously allowed, and should not stand in the way of McCormick's
entry. While there is conflict in the testimony, the preponderance is
that McCormick has complied with the law in the matter of residence
as well as of improvement and cultivation, which is conceded. This
being true, it is the opinion of the Department that his entry should:
be sustained.

The decision of the Commissioner of the General Land Office is
affirmed.

ENTRY-]1IGHT OF AMIENDMENT-TRANSFEREE.

PHIDEBL-Af A. RICE.

The right to amend an entry so as to include other land therein can not be exercised
by one holding thereunder as transferee. (W. F. M.)

So much of the facts of this case as are necessary to be considered
in its decision are found in the following epitome of its history.
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On November 19, 1883, Job Payne made pre-emption entry of the
N. I of the SW. 4 of section 35, and the NE. 4 of the SE. of section
34, township 1 N., range 2 W., Ute series, withini the land district of
Montrose, Colorado, and on May 19, 1892, patent issued therefor.

On September 20, 1892, the attorney of Phidelali A. Rice, the trans-
feree, through mesne conveyances, of the original entrynian, Job Payne,
filed in the local office an affidavit setting out that the latter, through
mistake, had entered land other than that which he had intended to
enter, to wit, the N. of the SW. 4 of section 35 and the NE. i of the
SE. 4 of section 34, township 1 N., range 2 W., instead of the S. 4 of
the NW. 4 of section 35 and the SE. of the NE. of section 34, same
township and range, upon which his improvements were situated, and
asking

that the said filing be corrected to include the lands settled Upon and improved
as aforesaid, and that notations be made by the local land officers preserving said
land from any further claim or filing until the said correction be made.

The matter having, in due course, reached your officeby letter "G"
of September 15, 1893, the application to amend was denied, and your
office decision of March. 5, 1894, rendered on a motion for review,
adheres to the original judgment.

The transferee, Rice, has appealed from both decisions, alleging in
his first specification, which is the only one that need be adverted to
here, error "in holding that amendment cannot be allowed because the
original entryman had prior to the date of the application for amend-
ment transferred his right under such original entry."

No adverse claim had arisen at the date of the initiation of Rice's
effort to amend, and the record clearly establishes the good faith of
both the entryman and his transferees. The appellant, therefore, pre-
sents a strong equitable case. The law of the case, however, appears
so clearly adverse to his contention that his equities can avail him
nothing. Section 2372 of the Revised Statutes provides for amend-
ments in certain cases " of an entry hereafter made of a tract of land
not intended to be entered, by a mistake of the true numbers of the
tract intended to be entered,"' but in express terms denies the exercise
of the right to assignees or transferees. That section is merely a
re-enactment, in a slightly nodified form, of an act approved May 24,
1824, 4 Stat., p. 31, and while in the nature of things, it applied at that
time only to cash entries, this epartment has, by regulation and by
judicial action, extended its application to all classes of entries. F7ide
Christoph Nitschka, 7 L. D., p. 155, and General Circular, p. 104.,

Counsel for the appellant cite the case of Muirphy v. Sanford, 1
L. D., p. 123, in support of the position assumed in his appeal, and it
is, true that an entry was there allowed to be amended under circui-
stances almost precisely similar to those of the case at bar, but it is to
be observed that the Department only undertook to decide as between
the equities of the parties, the inhibitory provisions of section 2372
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against transferees not even being invoked by the defendant, nor
adverted to in the opinion. Judicial consistency does not seem to
require that a decision so rendered should be accorded the sanctity of
al authoritative utterance and thus be made effective in nullifying
express law and overturning positive jurisprudence.

The decision of your office is affirmed.

RIGHT OF WAY FOR CANALS-ACT OF MARCH 3, 1891.

CHAFFEE COUNTY DITCH AND CANAL CO.

The approval of right of way maps, under the act of March 3, 1891, is limited to
cases where it is shown that the purpose for which said right of way is desired
is that of irrigation; and where it appears that the right desired is to be used
for purposes other than irrigation, the Department is without authority to
approve the application under said act. -

Secretary Smith to the Commissioner of the General Land Office, July 18,
1895. : (F. W. C.)

I am in. receipt of your office letter of June 5, 1895, submitting for
the approval of this Department the articles of incorporation, due
proof of organization, and map of location'filed by the Chaffee County
Ditch and Canal Company, traversing certain public lands within the
Leadville land district, Colorado, on account of which application is
made for right of way for the ditch under the provisions of the act of
March 3, 1891 (26 Stat., 1095).

In submitting these papers your Office letter refers to the certificate
required in the case of the South Platte Canal and Reservoir company
(20 L. Di, 154), in which it was held that the act of arch 3, 1891,
restricts the purpose for which the right of way therein granted may
be used to that of irrigation and that maps of location would not be
approved where it appears that the right of way is desired for any
other purpose than irrigation.

- In that case it was required of the company that it file its certificate
under the signature of its president and the seal of the company, to
the effect that the proposed reservoir and pipe line applied for, and on
account of which a right of way was claimed, was desired for the sole
purpose of irrigation, and you were directed in future to require a sim-
ilar certificate of all companies claiming a right of way under this act
where, under their articles of incorporation, the company is empowered
to make other use of the water desired to be stored in its reservoir
applied for, or conducted by its ditches, than that of irrigation.

In the case under consideration the comiany is empowered by its
articles of incorporation-

To build, purchase an otherwise acquire ditches, flumes and reservoirs in Chaffee
county, Colorado, for the purpose of storing water not need ed.for immediate use,
and for conveying and delivering water along the line of such ditches, flumes and
reservoirs to mines, mills and lands and for floatage purposes incidental thereto.
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The company was therefore required to file its certificate for the pur-
pose for which the water is desired to be used and in the certificate fur-
nished it was stated that the main purpose for which the ditch and
canal is desired is to provide for irrigating lands that lie under the line
thereof; further, that the company " also wishes to avail itself of the
right to float minuing timbers and tinbers for domestic manufacturing
on said canal, as said canal when completed, will be virtually a water
way convenient and suitable for such purpose;" and to a letter from
the president of the company,'which accompanied said certificate, he
states as follows:

Large portions of Colorado being admittedly an arid country water and its use is
a subject of the most careful and strict legislation. That parties having an irri-
gating canal or ditch and having water that can by reasonable diligence be carried
in said ditch, are compelled to deliver such surplus to mill men, manufacturers and
for domestic purposes.

In addition to these requirements, the canal of the Chaffee County Ditch and
Canal Company traverses a nountain valleyfromn near its head high up on the range
to the mesa. That in said valley a great deal of timber is cut and used for domestic
and mining purposes. That the natural stream is winding, crooked and the body of
water is not so continuous as to afford a channel for any kind of transportation.
That the canal contemplated by this company will cost about $100,000, being for the
most distance by a heavyflumne. That parties along said line have offered this coiu-
pany advantageous concessions, it being understood that at proper season they can
float timber on the line of said canal and that at the mouth of said canal the water,
before being turned back into the stream, can be used for power.

In reference to this certificate your office letter states:

It is stated in the certificate that the main purpose of the canal is to furnish
water for irrigation, but that in view of the State law governing the use of water
and other facts set out in the certificate and letter, the company can not make a cer-
tificate to the effect that the water is desired for the sole purpose of irrigation.

It appears that the enterprise of this company will cost $100,000, and apparently
the company desires to take advantage of the natural features of its location and
derive what profit it can from allowing its canal to be used for floating timber, and
the utilization of the power, which would otherwise go to waste at the mouth of the
ditch, before turning its surplus water back into the stream.

In view of these incidental modes of using the water without interference with
its application to purposes of irrigation, usually essential to the profitable diversion
of water in heavy mountain country; and the further fact that the water laws
usually require canal owners to furnish water to all applicants whenever it can be
obtained, with preferences for domestic, irrigation, miling and power purposes,
usually in the order named, this office is unable to decide hour strictly the expression
" sole purpose of irrigation" is to e construed particularly in view of the language
of section 16, that the privilege herein granted shall not be construed to interfere
with the control of water for irrigation and oer pioposcs under athority of the
respective States or Territories."

In reply to that ortioii of your office letter above quoted, I have
but to say that the language ot section 1 of te at of March 3, 1891,
quoted therein has no application to the purpose for Which the right of
way granted might be used, but was plainly a disclaimer on the part of
Congress of any attempt to control the use of water, desired to be
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stored or con-iducted through canals, wliich was'to remain under the
authority of the respective States or Territories.

As before held by this Department, the approval of right of way
maps, under the act of March 3, 1891, is limited to cases where it is
shown that the purpose for which the saime is desired is that of irriga-
tion, and where it appears that the right of way desired is to be used
for other than irrigation purposes, this Departnent is without authority
to approve the same under the act referred to and all such applications
must be denied.

In the present case, although it is stated that the main purpose for
which the ditch and canal, on account of which a right of way is
claimed, is desired to be used is for irrigating lands, yet it is apparent
that the company desires the same for the purpose of establishing a
water way for the transportation of timbers.

The certificate furnished is not satisfactory and unless it is stated
that the sole purpose for which the right of way applied for is desired
to be used is that of irrigation, the maps can not, be approved. under
the provisions of the act referred to.

The maps and accompanying papers are therefore herewith returned
to your office, and you will advise the company accordingly and allow
it thirty days in which to file a certificate in accordance with the
requirements herein contained.

PEHLING V. BREWER.

Motion for review of departmental decision of April iS, 1895, 20
L. D., 363, denied by Secretary Smith, July 18, 1895.

CLASSIFICATION OF LANDS-ACT OF FEBIIUAI1Y 26, 18905.

SWEENEY V. NORTHERN PACIFIC R. R. CO.

The act of Feljrtary 26, 1895, providing for the classification of lands within the
Northern Pacific grant, with respect to their mineral or non-mineral character,
does not- suspend the action of the Department, in its administration of the land
laws, in the land districts affected by said act, nor suspend mineral locations or
entries,

Secretary Smith to the Cormissioner of the General Land Office, July 18,
(J I. H.) 1895. (P. J. C.)

I have before ine a motion filed by counsel for the Northern Pacific
Railroad Company, asking that the judgment of the Department in the
case of William J. Sweeney v. Northern Pacific Railroad Company (20
L. D., 394), be suspended until the commissioners appointed under the
act of February 26, 1895 (28 Stat., 683), have submitted their report as
to lands in the Helena, Montana, land district, the district in which the
land in controversy is situated.

1438-VOL 21--S



66 DECISIONS RELATING TO THE PUBLIC LANDS.

Sec. 1 of said act provides that the Secretary of the Interior sall
cause all lands in districts named within the granted and indemnity
limits of the Northern Pacific Railroad Company

to be examined and classified by commissioners to be appointed as hereinafter pro-
vided, with reference to the mineral or non-m ineral character of such lands, and to
reject, cancel and disallow any and all claims or filings heretofore made, or which
may hereafter be made, by or on behalf of the said Northern Pacific Railroad Coin-
pany on any lands in said districts which upon examination shall be classified as
provided in this act as mineral lands.

Sec. 2 provides for the appointment of three commissioners for each
land district mentioned; fixes their compensation; and defines their
duties and mode of procedure. Sec. 3 provides the manner i which
the lands shall be classified as mineral,.and enacts-" that the exami-
nation and classification of lands hereby authorized shall be made-
without reference or regard to any previous examination or report or
classification thereof." The balance of the act deals entirely with the
methods of procedure by the commissioners, the effect of their judg-
ment, their reports, etc.

The gist of counsel's contention in this matter, as I understand it, is
that "a special tribunal has been created to determine the character of
this land, and it is wholly outside the powers of the Honorable Secre-
tary to make such determination except in the way prescribed by stat-
ute, viz: through the commissioners," and inasmuch as this act was
passed prior to the rendition of the judgment in this case, the depart-
mental action should be suspended until the commissioners act,

I find myself unable to agree with this construction of the act. It
will be observed that Congress neither directly or by implication sus-
pends the action of the Department in its administration of the land
laws in the districts for which the commissioners are appointed; nor
does it suspend mineral locations or entries.

It is sufficient for the purposes of this motion to say that the judg-
ment rendered by the Department is in no wise affected by the act. It
was against the railroad company; that is, the mineral character of
the land was established. This was done under a regular procedure,
the validity of which is not assailed.

Counsel seem to put some stress upon the wording in section 3, that
the land shall be examined and classified "without reference or regard
to any previous examination report or classification." My understand-
ing of this language is that it has reference to the return of the sur-
veyors-general, or any other agent that may have reported as to the
character of the land, officially or otherwise, and that it does not apply
in cases like the one at bar, where the mineral character of the land
has been established by the procedure provided by law and the rules
of practice.

The motion is therefore overruled.
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TIMkBER LAND ENTRIES-ACT OF JUNE 3, 1ST8.

INSTRUCTIONS.

Timber land entries made in good faith prior to March 21, 1894, the date of the
decision in the case of Gibson v. Smith (wherein it was first held that trees suit-
able only for fuel were not " timber " within the meaning of the act of June 3,
1878) may stand, though the trees on the land so entered are useful only for fire
wood.

Secretary Smith to the Commissioner of the GeneraZ Land Office, July 18,
(J. I. E.) 1895. (F. L. C.)

I am in receipt of your office letter of April 3d last, inviting atten-
tion to the definition of the word "timber " as given in departmental
decision of March 21, 1894, in the ease of Gibson v. Smith (18 L. D.,
249)., and recommending that your office

be instructed to hold intact all entries made prior to March 21,1894, under the act
of JLne 3, 1878, where such entries are free from all defects except their failure to
come within the said definition of the word " timber."

Your said office letter gives as a reason for the recommendation as
above quoted, that many entries under said act have been made for
lands the timber on which was only suitable for fire wood; that in cer-
tain localities the scarcity of fuel and the mountainous and sterile char-
acter of the lands so entered. render them chiefly valuable for the
timber growing upon them, although its only utility is for fire wood.
It is further stated, that to follow the departmental decision herein
referred to and cancel these entries will involve repayment to the pur-
chasers of the price paid for the lands, and in many cases would work
great hardship and injustice to the entrymen.

Whilst I am not in doubt as to the correctness of the construction
placed upon the law in the case of Gibson v. Smith, sitpra, I am strongly

* impressed with the view that entries made in good faith, the money
paid for the land and receipt therefor given prior to the date of the
decision above mentioned, to wit, March 21, 1894, such entries having
been made of lands theretofore treated as timber lands within the
meaning of the law by your office and the local offices, should. be
allowed to stand, if no objection exists other than that as to the char-
acter of the growth upon said lands. Such action will protect rights
which in a sense became vested under the law as then administered,
and is in line with precedent. See case of James Spencer, 6 L. D.,.217.

Your office recommendation is accordingly approved.
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D E N m AN V. DOIMEMNGONI.

Motion for review of departmental decision of April 12,1895, 20 L. D.,
denied by Secretary Smith, July 18, 1895.

CLASSIFICATION OF LANDS-DESIGNATIONT OF SURTVEYOR.

INSTRUCTIONS.

DEPARYTIENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., July 25, 1895.
U. S. SURVEYOR GENERAL,

Hielena, ilontana.

SIR: I am in receipt of your letter of July 9, 1895, stating that you
have been asked by the board of commissioners, appointed under act of
February 26, 1895, (20 L. D., 350,) for the Hfelena, Montana, land district,
to designate a U. S. deputy surveyor to assist said board in the location
of section corners, etc., said request being made by authority of the
ilonorable Secretary's letter of June 20, 1895, (20 L. D., 561) in which
it was said:

'As to the services of a surveyor to aid them in establishing lost corners, etc., I
approve your suggestion and have to direct that they be advised to call pon the
United States surveyor general, who will designate a United States deputy surveyor
to assist them in this work. '

You state that I (you) know of no law that would permit me to designate a deputy
surveyor for service With this board and if such a selection should be made I know
of no fund out of which he could receive a compensation.

You are advised that you have no duty to perform in this matter
further than to designate a competent surveyor for the work mentioned,
which you are authorized to do in this case, said deputy being governed
by the conditions hereinafter set forth.

lFor the information and guidance of the U. S. surveyor general the
various boards of commissioners and the U. S. deputy surveyors so
designated, the following instructions are issued:

1. All applications to the surveyor general for the designation of a
deputy surveyor should fully set forth the reasons for the application,
and, when practicable, the dates on which the services of the deputy
surveyor will be needed.

II. All such applications shall be forwarded to the Department by
the surveyor general through the General Land Office for approval
prior to a designation being made.

III. Upon being designated by the surveyor general, the deputy sur-
veyor will report to the board of commissioners for duty at such times
as they may require his services.
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IV. It is immaterial whether a U. S. deputy surveyor, or a U. S.
deputy mineral surveyor is designated. When practicable, however, a
surveyor should be designated who resides near the lands in the exam-
ination of which his services are required.

V. Upon being advised by the surveyor general of the designation
of a surveyor, the board of commissioners will immediately advise him
of the place where and the dates when he should report for duty.

The commissioners should avoid any unnecessary expense in this
particular, requiring the surveyor's attendance only when absolutely
necessary to the proper performance of their duties under the act of
February 26, 1895.

VI. The deputy surveyor, designated in accordance with these
instructions, shall be subject to the orders of the board of commits
sioners, ad shall be paid not exceeding $10 per day out of the appro-
priation provided by section 8 of the act of February 26, 1895, for each
day actually employed.

VIL. On the last day of each month said deputy surveyor will file
with the board of commissioners an itemized account, in duplicate,
under oath.

The deputy surveyor shall file therewith receipts in duplicate to the
disbursing clerk of the Departinent, signed in blank.

The account, if correct, should be approved by the chairman and see-
retary of the board and immediately be forwarded by them to this office,
when the same will be audited as provided by section two of the Act
of February 26, 1895.

Very respectfully,
S. W. LAMOREUX,

Commissioner.
Approved:

JNO. M. REYNOLDS,
Acting Secr-etary.

GOVERNMENT ESERVATION-PUBLIC BUILDINGS.

CITY Or KINGFISHER.

.Consent of the Department given for. the erection of a post-office ulailding on the
" government acre" at Kingfisher, Oklahoma, by the-citizens of said place.

Acting Secretary Reynolds to the Postmaster- General, July 27, 1895.
(J. I. IF); * (G. B. G.)

In the matter of the proposition of certain citizens of Kingfisher to
build a post-office for the use of the government on the " government
acre" at Kingfisher, Oklahoma, rejected by this Department on May
IS (20 L. D., 465), for indefiniteness, because under the proposition then
submitted the building might form the basis of a demand against the
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government, I have now before me a proposition free from this objec-
tion, and requesting that this Department permit the use of said
"government acre" for that purpose. The proposition now made is
as follows:

Our proposition of the 18th of February, 1895, was intended to state which we
now state, that we would or will erect a building to be used for post office purposes,
and to equip the same with the necessary lock boxes, call boxes, general delivery
boxes, and other furniture deemed necessary by the Department; that said building
was or is to be erected on ground known as the government acre and on site now
occupied by the United States Land Office, which building we propose to move
about seventy-five feet further north, with consent of your Department. The room
to be used for post office purposes to be twenty-five by seventy-five feet and to have
a ceiling fourteen feet from the floor; walls of the building to be thirteen inches in
thickness and to be of brick, Kansas City stock brick or other suitable brick, and
the said building to have a fire proof vault eight by eight by fourteen, and windows
and doors to be properly protected with suitable iron bars. The said building is
also to be provided with a separate and distinct apartment for the deposit of mail
pouches, so when they are delivered by the different contractors or carriers, no
ingress or egress to the post office proper can be had by them.

We propose to lease this building, which is to be of first class workmanship in
every particular, to the goverment, at te annual rental of one dollar, for five years,
at the expiration of which time, the building and fixtures to revert to the govern-
ment and become its absolute property, without any charge whatever upon our part
for the same.

Whenever the proposition is accepted, we will furnish to the Department a good
and sufficient bond for the faithful performance of our contract.

The parties propose to move the United States land office building,
now on said acre, about seventy-five feet farther north to make room
for the new building. This is thought unadvisable by the' register and
receiver, of the Kingfisher land office for sanitary reasons, but they
suggest that a move of twelve or fifteen feet will make room for the pro-
posed post office building, or, if the postal authorities feel that the new
building must be separated from the land office to any considerable
extent, that the land office building be moved " flush with the south
line of the government acre," thus leaving room to place the post office
building as far north on the lot as may le desired. The showing made
by the register and receiver would seem to make this plan advisable.

I know of no express provision of law that authorizes me to permit
the use of government lands for the erection of buildings, but prece-
dent seems to sanction it, and this Department has granted a similar
request in the case of Guthrie and Perry, Oklahoma.

Inasmuch as the erection of another building on the government acre
will necessarily increase the risk from fire, it is recommended that the
parties desiring to build be required on moving the land office to erect
therein a fire proof vault for the preservation of public records.

With the modifications above specified, the parties will be allowed to
use said lot for the erection of a building of the character designated in
the specifications.
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RESERVATION-ADDITIONAL TOWNSITE-SCRIP LOCATION.

MCOHESNEXY V. MCALLISTER ET AL.

A departmenital order directing that no entries be allowed of a specified tract, pend-
ing the final determination of an alleged right thereto under the townsite laws,
effectually deprives the local office of all authority to allow subsequent applica-
tions for said land, during the pendency of said order.

A city founded and incorporated on private land is not entitled to make an additional
townsite entry under the act of March 3, 1877.

An application to locate scrip is not complete unless the scrip on which it is based
accompanies the application.

Secretary Smith to the Coimissioner of the General Land Office, August
(J. I. HI.) 3, 1895. (J. I. P.)

The tract involved in this controversy is the SE. of See. 14, T. 123
N., R. 64 W., Aberdeen, South Dakota, land district, and a proper con-
sideration of the questions presented necessitates a brief recital of the
history of said tract. as disclosed by the records of this Department.

Said tract lies west of and immediately adjoining the site of the city
of Aberdeen, South Dakota, and is embraced within the corporate
limits of that city.

On October 1, 1887, there was pending before the Department the
case of Daytou.v. Dayton, involving this tract, and its history, as con-
nected with that case, is found in 6 L. D., 164. In disposing of that
case on the date last above named the Department rejected the claim
of both the Daytons to said tract, and closed its decision as follows:

With the papers in the ease appears the application of the city of Aberdeen to inter-
vene and show its superior right to this land or a portion of the same.
In order, therefore, that the claim now and heretofore asserted by the city of Aber-
deen may be presented in due form, you will direct that no entries of the land be
allowed until such time as the right of said city thereto may be dly determined,
and to such end notice should be duly given the attorneys for said city, requiring
the presentation of the city's claim under the townsite laws within sixty days after
notice of this decision.

The above decision was promulgated by your office on October 17,
1887, and on October 21,1887, the mayor of Aberdeen, for the city,
accepted notice thereof.

On December 17, 1887, an application couched in the following lan-
guage was filed in the local office at Aberdeen:

I, R. A. Mills, mayor of the city of Aberdeen, Broom county, Territory of Dakota,
do hereby, in behalf of said city make application to enter the SE. , Sec. 14, Twp.
123 N., R. No. 64 W., 6th P. M., under and by virtue of the acts of Congress relat-
ing to townsites, said land being within the corporate limits of the city of Aberdeen,
and not subject to entry under the agricultural pre-emption laws; said and being
now occupied for townsite purposes, said city of Aberdeen being duly incorporated,
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and maid entry being made i trust for the use and benefit of the occnpants thereof,
and the city of Aberdleen, according to their respective interests.

Given under my hand this 17th day of December, 1887.
THE CITY OF ABERDEEN,

By R. A. MiLLS,
Jayor of said City.

In the presence of-
PHIL SKILLMAN.

That application was on December 19, 1887, forwarded by the local
office to your office, with request for instructions as to what action it

should take in the premises.

Both of the Daytons filed motions for review of the decision of Octo-
ber , 1887, spra, and by its decision of February 25, 1889, the Depart-

meat denied said mnotions S L. D., 248).

The decision, after quoting the closing paragraph of the decision of

October 1, 18S7, supra, closes as follows:

As action under said decision of October 1, 1887, was suspended during the pen-
dency of the motions for review and revocation thereof, the above provisions for-
bidding allowance of entry of sa id land until the claim of said city thereto is deter-
mined, are hereby expressly continued in force, nd it is directed that sixty days,
after due service of notice hereof on the attorneys of said city, be allowed for the
presentation of said laim, if it has not already been dily presented.

That decision was proinulgated on March 8 1889, by your office, and

on April 27, 1889, the city of Aberdeen filed, through its mayor, A. W.

Pratt, another application to make toWDsite entry of said land. Said

application is in the form of a preamble and resolution. It recites the

fact of its application of December 17, 1887, and declares that it is the

purpose of the city to claim said tract as an additional townsite entry
under the act of March 3, 1877 (19 Stat., 392), together with the act

approved March 2, 1867 (14 Stat., 541), and declares that said tract,

with the other lands embraced within the corporate limits of said city,

do not exceed the 2560 acres allowed by section 2384 of the Revised

Statutes of the United States.

Accompanying said application is a plat of said tract prepared by the
" city engineer;" also certain resolutions of the city council of Aberdeen,

directing the city attorney to prepare said application and for the mayor
to "file the same with the tmost speed."

lotions for re review vere filed by both the Daytons, which were
denied July 17, 1889 (9 L. D., 93).

Leaving the city of Aberdeen at this point for a time, let us return
to the decision f October 1, 1887. That decision eliminated all the

parties from the controversy' then before the Department, except the
city of Aberdeen, and inhibited any entry of the tract in question until

such time as the rights of said city thereto, uder its claim " now and

heretofore asserted," had been fully determined.

On the second day following that decision, to wit, October 3, 1887,

Abner C. McAllister filed pre-emption declaratory statement for said
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tract, alleging "settlement thereon October 2, 1887. Said application
was rejected, because of the homestead entry of Lyman C. Dayton.
From this action McAllister did not appeal. October 20, 1887, at 1: 30
o'clock, P. M., John T. MeChesney made application to locate Porter-
field scrip (per warrant No. 16 and 20), on the S. i of said tract. That
application was rejected because of the decision of October , 1887,
inhibiting entry of said tract as stated. McChesney appealed. At
2:17 o'clock P. IV., on the same day McAllister again presented his
original declaratory statement, whieh was endorsed, "again presented
and rejected;" McAllister then appealed.

The application of the city of Aberdeen, filed December 17, SS7,
has been notedl.

December 20, 1887, McChesney again applied to locate S. of said
tract with Porterfield wairants. His application was again rejected,
an(l he again appealed.

- December 21-, 18S7, McClesney made a third attempt to locate the
S. of said tract with said Porterfield scrip, but his application was
again rejected, and he again appealed.

Pending the proceedings detailed above, various other ersons filed
applications for said tract, all of which were rejected, and all of tem,
save McAllister and McChesney, are now out of the case.

February 20, 1892, your office disposed of the various claims pending
before it on the different appeals taken, as follows:

1. It rejected the application of the city of Aberdeen to enter said
tract " as an additional entry to the townsite of Aberdeen,' on the
ground that being originally founded and located on private lands,
said city owed its existence to the territorial laws of Dakota, and not
to the United States townsite laws, and that not being a government
towvnsite, it could not exercise any of the functions of snch.

2. It rejected the pre emption claim of McAllister o the ground
that as said tract was within the incorporated limits of Aberdeen, said
claim, was prohibited by section 2258 of the Revised Statutes of the
United States.

3. It awarded the S. of said tract to MeChesney and the N. i to one
Keene (then, a party to said controversy, but now out of it entirely), by
virtue of their respective applications to locate Porterfield scrip on said
tracts, said award being based on the principle enunciated in the case
of Lewis et al. v. Town of Seattle et al. (1 L. D., 497), viz, that

scrip may be located on offered or noffered land, upon land within the limits of
an incorporated town, and that Do mere de facto appropriation can defeat or pre-
cludie the location of the sane.

From that decision the city of Aberdeen did not appeal; McAllister
alone appealed.

May 2, 1892, MeChesney filed a fourth application to locate his Por-
terfield scrip on the S. 4, of said tract, which application was for the
fourth time rejected, and he again appealed. It is proper to note here
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that up to this date MChesney's rights under his first application only
had been passed on by your office decision of February 2), 1892, sca.

April 20, 1893, the case being then before it on McAllister's appeal,
was disposed of by the Department as follows (16 L. D., 397): (1) Refer-
ring to the grounds upon which your office in its decision of February
20, 1892, based its rejection of the application of the city of Aberdeen,
as above set forth, it said:

Without passing on the correctness of this ruling, it is sufficient to remark that
the city of Aberdeen did not appeal from your decision but it does not follow that
said land cannot be entered under the townsite laws by the occupants thereof, pro-
vided it is actually inhabited, occupied and used for townsite purposes. In the
application by the townsite of Aberdeen to enter the land, it is alleged that it is
used for townsite purposes. This, of course, is a question of fact.

2. Referring to the rejection of McAllister's pre-emption claim and
the reasons given therefor, as above stated, it is said-

It is the ruling ot the Department that the mere fact that a tract of government
land has been inclded within the corporate limits of a city or town does not pre-
vent entry of the same under the general land laws, provided that said tract of land
cannot be entered as a townsite by the authorities of said town or city (citing the
ease of Harper v. Grand Junction, on review, 16 L. D., 127). Your office decision,
therefore, rejecting the claim of McAllister, cannot be sustained, on the ground
assigned by you; it does not follow, however, that he is entitled to enter the land.
That will depend upon the facts connected with this tract.

3. To that portion of your office decision that awarded said tract to
MeChesney and Keene, as stated, it responds as follows:

While it is true that a mere de facto appropriation of the land will not prevent the
location of scrip, it is the ruling of the Department that land which is actually
settled upon and used and occupied for townsite purposes is not subject to scrip
location.

Then follows this significant statement:

It will thus be seen that before an intelligent decision can be rendered in this
case the facts in relatioe to the tonsite sttlement ad occupation of this land mtst be
ascertained.

Said decision then closes by directing the local office to order a hear-
ing in relation to said land-

where the facts in reference to its settlement, occupation and use maybe ascertained,
in order that the Department may have a basis upon which to determine its future
disposal, whether (1) it should be reserved for townsite purposes, or whether (2) it
should be entered as a part of the townsite of Aberdeen, or (3) as a separate town-
site, or () should be awarded to the pre-emption claimant, or (5) to the scrip
applicants. The facts are not known to the Department, and before an intelligent
and just decision can be rendered, the facts must be shown.

As soon as the evidence is received, the case should be made special by you, in
order that it may be finally disposed of.

June 6, 1893, McClesney moved for a reconsideration of said decision
so far as it affected the S. of said tract, which motion was denied by
the Department December 19, 1893 (17 L. D., 576).
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May 10, 1894, the hearing ordered by the decision of April 26, 1893,
supra, was had, the only parties who appeared being McChesney,
McAllister and the city of Aberdeen.

January 15, 1895, the evidence taken at said hearing having been
transmitted to your office, it disposed of said case, in the light of the
evidence, as follows:

It rejected the claims of both McAllister and McChesney, on the
ground that the order in the decision of October 1, 1887, supra, "1 that
no entries of the land be allowed until such time as the right of said
city thereto may.be duly determined" was mandatory and left the local
officers without discretion in the matter of said claims, and that they
were compelled to reject them. That the purpose of said order and of
the reservation created thereby was to relieve the right of the city
of Aberdeen, if found to exist, of any embarrassment, by subsequent
claims beingplaced of record during the time occupied in considering
the claim of said city.

It rejected both applications of the city of Aberdeen (as presented)
to make entry of said tract. The first one, which was an application
to make an original townsite entry, on the ground that the tract is
"now occupied for townsite purposes," was rejected for informalities,
and for the further reason that at that time " the tract in question was
without population, trade or business, and was not used, in fact, for any
municipal purpose whatever;" and that said city at that time "had
no right to an entry for townsite purposes of the tract in question
under any law of the United States." The second application to make
additional townsite entry under the act of March 3, 1877 (19 Stat., 392).,
and the act of March 2, 1867 (14 Stat., 541), was rejected for infor-
mality, and on the further ground that said city was founded and incor-
porated on private land, and was therefore not entitled to make
additional townsite entry under the act of March 3, 1877, not being
originally a government townsite.

But it held in effect that at the date of the heating (May 10, 1894),
said tract was occupied for townsite purposes by a number of persons
(about forty-five, as shown by the reeord,) who were citizens of the city
of Aberdeen, and that therefore the right existed for the corporate
authorities of said city to make entry of said land under the act of
March 2, 18(i7-sections 2387 to 2389, Revised Statutes of the United
States, and directed that the corporate authorities be allowed sixty
days to make townsite entry of the land.

It also held that if the city of Aberdeen did not appeal from said
decision, the reservation created by the decision of October 1, 1887,
would become determined.

The city of Aberdeen (lid not appeal from said decision, but both
McAllister and McChesney did, and their separate appeals bring the
case here. -
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Since said appeals were transmitted here, to wit, on April 20, 1895,
the mayor of the city of Aberdeen, as mayor, in pursuance of your
said decision of January 15, 1895, applied to the local office to purchase
said tract under sections 2387, 2388 and 2389, Revised Statutes of the
United States. Accompanying said application is the certificate of said
mayor that said tract was within the corporate limits of the city of
Aberdeen, ad was occupied for towusite purposes by one hundred or
more persons. On the date it was made said application was rejected
by the local office, because of the peidiig controversy, and on April
22, 1895, said mayor appealed to your office, which, without taking any
action thereon, and by its letter GI of May 1, 1895, transimitted said
appeal and the papers accompanying it, to this Department for its
information.

Since l-his case has been on appeal here and under consideration;
the Department on or about June 5, 1895, through its proper officer, at
the request of one of the opposing counsel in the case, whlAo desired
to examine the same, directed MeChesney to file as part of the record
in the case, the Porterfield warrants on which his application to locate
was based. Without any sufficient excuse therefor-he has refused to
comply with that direction. An application to locate scrip is not cow-
plete unless the scrip oii which it is based accompanies the application.
It is aside from the question to nrge that it has never been the practice
to require the scrip to be filed in the record where the application to
locate has been rejected and an appealtaken. There is neither practice
nor precedent to warrant the -witholding of the scrip where it is specif-
ically called for by the Department, as in this instance. It is not
necessary that the Department should designate the reasons why the
filing of the scrip is required. They may be numerous, and many
readily suggest themselves. The failure of McChesney to conplete his
application to locate by filing in the record the scrip upon. which it
is based, when called upon by the Department to do so, leaves the
record witliout sufficient evidence to show that McChesney now has or
ever had the qualifications necessary to enable him to locate said scrip.
Your decision therefore, rejecting Mchesney's application is affirmed,
for the reasons therein stated, and the additional reason herein given.

Your decision rejecting the pre-emption filing of McAllister and the
applications of the city of Aberdeen, is also affirmed. The application
above noted, filed by the mayor of Aberdeen to enter said tract in trust
for the townsite occupants of said tract, since your decision was ren-
dered, is hereby returned to your office for appropriate action thereon.

Among the papers in the case is an application of the Chicago, MiU-
waukee and St. Paul Railway Company, for a modification of your
office decision of January 1a, 1895, in so far as it affects its alleged
rights to twenty acres of said tract awarded it for depot quarters,
under the act of March 3, 1875, by.the Department on March 9 1887.
Said railroad company avers that it had no notice of the hearing of
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May 10, 1891, and had no opportunity to protect its interests at that
hearing.

That petition was transmitted here by your office letter "G" of
April 13, 1895.

The twenty acres referred to by said railroad company consists of a
strip of land four hundred feet off the whole east side of said quarter
section. It was awarded to said railroad company for depot grounds,
by the Department on March 9, 1887, under 'the provisions of the act
of March 3, 1875.

The award of said lands, however, was expressly made subject to all
valid existing rights of third parties.

In passing on the application filed by the mayor of Aberdeen, hereby
returned for action, you will consider aond pass upon the alleged rights
of said railroad company in the premises.

APPLICATION On SURVEY.

CIRCULAR.

DEPARTMENT OF TIE INTELORI,
GENERAL LAND OFFICE,

Washintov, D. C., August 7, 1895.
To United States Surveyors-General and Registers (tad Receivers of United

States District Land Offices.
GENTLEMEN: The circular of this office dated June 24, 1885, rla-

tive to surveys uder the provisions of section 2401 Revised Statutes
of the United States, and the acceptance by receivers of public moneys
of certificates issued for deposits made under the provisions of said see-
tion, is hereby revoked, and the following substituted therefor:

1. The provisions of law governing such surveys and the issue and
application of certificates of deposit on accoput tereof, are sections
2401, 2402, and 2403, as amended by the act of August 20, 1894.

Section 2401.-(As amended by act of Auguat 20, 1894.)
When the settlers in any township not mineral or reserved by the government, or

persons and associations lawfully possessed of coal lands and otherwise qualified to
make entry thereof, or when the owners or grantees of public lands of the United
States, under any law tereof, desire a survey made of the same under the authority
of the surveyor-general and shall file a application therefor in writing and shall
deposit in a proper United States depository to the credit of the United States a
sum sufficient to pay for such survey, together with all expenditures incident thereto,
without cost or claim for indemnity on the United States, it shall be lawful for the
surveyor-general, under such instructions as may be given him bythe Comnissioner
of the General Land Office, and in accordance with law, to survey such township or
such public lands owned by said grantees of the government, and make return
thereof to the general and proper local land office. Provided, That no application.
shall be granted uiless the township so proposed to be surveyed is within the range
of the regular progress of the public surveys embraced by existing standard lines or
bases for township and subdivisional surveys.
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Section 2102.-The deposit of moneys in a proper United States depository, under
the provisions of the preceding section, shall be deemed an appropriation of the sum
so deposited for the objects contemplated by that section, and the Secretary of the
Treasury is authorized to cause the sums so deposited to be placed to the credit of
the proper appropriation for the surveying service; but any excesses over and above
the actual cost of the surveys, comprising all expenses incident thereto for which
they were severally deposited, shall be repaid to the depositors respectively.

Section 2403.-(As amended by the act of August 20, 1894.)
Where settlers or owners or grantees of public lands make deposits in accordance

with the provisions of section twenty-four hundred and one, as hereby amended,
certiffeates shall be issued for sch deposits which may be used by settlers in part
payment for the lands settled upon by them, the survey of which is paid for out of
such deposits, or said certificates may be assigned by ndorsement and may be
received by the government in payment for any public lands of the United States in
the States where the surveys wyere made, entered or to be entered, under the laws
thereof.

APPLICATIONS FOP SURVEYS.

2. The amended law authorizes applications for surveys by settlers,
or by persons and associations lawfully possessed of coal lands and
otherwise qualified to make entry thereof, or by the owners or grantees
of public lands of the United States under any law thereof.

SETTLERS' APPLICATIONS.

3. The law contemplates bona fide surveys upon bona fide appli-
cations by actual settlers. Settlers are persons who have attached
themselves permanently to the soil. Nomadic persons and persons
employed by others to make applications for surveys or to make alleged
settlements for the purpose of acquiring a title to lands to be trans-
ferred to others are not settlers within the meaning of the law and are
not lawful applicants under the provision allowing settlers to make
deposits for public land surveys.

4. In the case of applications for surveys by settlers the body of
such settlers in the township, the srvey of which is desired must join
in the application. There must also be a sufficient number of settlers
to show good faith and to indicate that the survey is honestly desired
for the benefit of existing actual settlements as contemplated by the
law.

5. Applications for surveys must be made in writing, and must desig-
nate, as nearly as practicable, the township to be surveyed, and state
that the applicants are well acquainted with the character and condi-
tion of the land included in said township, and that the same is not
mineral or reserved by the government. Such applications must also
particularly describe the land sought to be surveyed, stating whether
the same is cultivable, grazing, timber, desert, swamp, mountainous,
rocky, &c., and the reasons why it is claimed to be non-mineral, and
must state the number of settlers in the township, the character
and duration of their inhabitancy of the land, the extent and value of
their improvements, the uses made of the land, and the quantity under
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cultivation. The situation of the township in respect to lines of publie
communication, and te progress of the settlement of the country
should be described, and all facts and circumstances stated which will
enable an intelligent judgmentto be formed in respect to the propriety
of making the survey applied for. These statements must be verified
by affidavit, and applicants must also declare that their applications
are made in good faith and not for the purpose of enabling a surveying
contract to be obtained, nor at the instance or in the interest or for the
benefit of any other person.

6. Townships within known mineral belts or known to contain min-
eral lands or lands reserved by the government are not surveyable
under this system.

7. Surveys under the deposit system are authorized only where
"the township so proposed to-be surveyed is within the range of the
regular progress f the public surveys embraced by existing standard
lines or bases for the township and subdivisional surveys." Under this,
provision of the law it will be held that only township exteriors and
subdivisional lines are surveyable, and that the deposit system is not
applicable to the survey of standard lines or bases.

S. Retracements, or the resurvey of lines previously surveyed, will
not be deemed authorized under the deposit system.,

9. Surveyors'general will critically examine all applications for
survey, testing the accuracy and reliability of the statements made'by
their knowledge of persons and lands and the best information they
can obtain. They will reject all applications not believed by them to
be made in good faith, and upon truthful statements of fact.

10. When an application -for survey is approved by the surveyor-
general, he will transmit the same to this office, with the required proofs
and his report upon the same, giving his reasons in full for the recom-
mendation made. It is not believed that fictitious applications, or
applications procured at the instance of surveyors or of operators in
contract surveys, or applications designed to open unsettled townships
to fraudulent entry can successfully be imposed upon vigilant and
faithful officers. Surveyors-general will therefore be held to strict
accountability for their recommendation of applications or contracts
hereafter found to be fictitious, fraudulent, or speculative.

11. If the application is approved by this office it will be returned to
the surveyor general with authority to furnish the necessary estimate
to applicants, and, upon proper deposit being made, to enter into con-
tract for the execution of the survey.

12. The surveyor-general will furnish applicants with two separate.
estimates, one for the field work and one for office expenses. He will
estimate adequate sums, and the practice of requiring additional
deposits to cover excess costs will be discontinued, except when
expressly authorized by this office.
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13. Upon receiving such estimates, applicants may deposit in a
proper United States depository (which should be in the land district
in which the township to be surveyed is situated) to the credit of the
Treasurer of the United States on account of surveying the public
lands and expenses incident thereto, the sum so estimated as the total
cost of te survey, including field and office work. If there be no
public depository in the land district in which the lands are situated,
the deposit may be made in an adjacent land district.

14. Surveyors-general will not, under any circumstances, accept, for
the purpose of inaling the deposit moneys from applicants for surveys,
either field or office work, but will instruct the applicants to deposit the
amount in accordance with the instructions contained in preceding
paragraplh.

15. For convenience in the use and application of certificates, the
deposit should be made in such sums as that no certificate shall bear a
face value of more than two hundred dollars.

16. Applicants must be instructed fully as to the necessity of imne-
diately transmitting the original certificate to the Secretary of the
Treasury, the duplicate to the surveyor-general, and the retention of the
triplicate.

17. When. evidence of the required deposit is furnished in accordance
with the foregoing regulations the surveyor-general will invite proposals
for the survey by notice posted in his office for a period of thirty days,
specifying the survey to be made, and stating that the contract will be
let to the lowest responsible bidder (being a practical and reliable sur-
veyor) at rates not exceeding those established by law for surveying the
public lands. A copy of such notice will also be transmitted by the
surveyor-geernal to the register and receiver of the land district il
which the towiship to be surveyed is situated, and it shall be the duty
of registers and receivers to post such notices conspicuously in their
office.

18. The surveyor general will prepare a contract with the accepted
bidder, and transmit the same to this office for approval in the usual
manner.

19. Triplicate certificates of deposit are receivable from the settlers
making the deposits in part payment for the lands settled upon by
them, te surveying of which is paid for out of such deposits.

20. The triplicate certificates iay be assigned by indorsement and
when so assigned may be recL-ived in payment for any public lands of
the United States entered or to be entered nuder the laws tereof in
the States in which the lands surveyed for which the deposit was made
are situated.

21. Such. certificates hereafter issued will not be regarded as assign-
able or receivable until the township for the survey of which the de-
posit was made has been surveyed, and the-plat thereof filed in the
district land office.
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22. Where the amount of a certificate or. certificates is less than the
value of the lands taken, the balance mnut be paid in cash.

.23. Where the certificate is for an amount greater than the cost of
the land, but is surrendered in full payment for such land, the receiver
will indorse on the triplicate certificate the amount for which it is
received, and will charge the United States with that amount only.

24. There is no provision of law authorizing the issue of duplicate
certificates for certificates lost or destroyed.

EXCESS RE PAYMENTS.

25. Where the amoiunt of the deposit is greater than the cost of the
survey, including field and office work, the excess is repayable upon an
account to be stated by the surveyor-genera].

26. The surveyor-general will in all cases be careful to express upon
the register's township plat the amount deposited by each individual,
the cost of survey in the field and office work, and the amount to be
refunded in each case.

27. Before transmitting accounts for refunding excesses the surveyor-
general will indorse on the back of the triplicate certificate the follow-
ing, " $ refunded to -, by account transmitted to the
General Land Office with letter dated - ," and will state in
the account that he has made such indorsement. Where the whole
amount deposited is to be refunded. the surveyor-general will require
the depositor to surrender the triplicate certificate, and will transmit it
to this office with the account.

28. No provision of law exists for refunding to other than the depos-
itor, nor otherwise than as referred to in the preceding sections.

ASSIGNMENTS.

29. Certificates "may be assigned by indorsement." The indorse-
ment required is that the person in whose name the deposit is made
shall write his name on the back of the triplicate certificate,

30. When there are several parties to, or assignees of, one certificate,
the register and receiver will make the proper indorsement on the trip-
licate certificate, showing the satisfaction of the pro rata share of each
party interested. They will make the same notes on the register's cer-
tificate of purchase and the receiver's original and duplicate receipts.

31. When the entire amount of a certificate is not satisfied at the
same time, the triplicate should be retained by the receiver until satis-
fied. But such certificate should as far as practicable be satisfied dur-
ing the current quarter.

32. Certificates are not receivable in payment of fees and commis-
sions chargeable by registers and receivers under section 2238 Revised
Statutes of the United States.

1438-VOL 21 6
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REGISTERS' AND RECEIVERS' RETURNS.

33. In their monthly cash abstracts the register and receiver will
designate the entries in which certificates of deposit are used and the
balance paid in cash, if any, noting on the certificates of. purchase and
receipt the manner of payment. The receiver in his monthly account-
current will debit the United States with the amount of such certifi-
cates, and in his quarterly accounts will specify each entry with these
certificates, giving number, date, amount for which received, by whom
and with whom the deposit was made, and debit the United States with
the same.

34. The receiver must write across the face of each accepted cer-
tificate the date of its receipt in payment of land, the number of the
entry, and description of the tracts sold.

35. Certificates received in payment for lands sold must be for-
warded once a month to this office, with letter of transmittal and
abstract. (Form 4-543.)

36. Surveyors-general are directed to instruct their deputies that
they must designate in the field-notes and plats of their surveys the
location of each and every settlement within a township surveyed,
whether permanent in character or not, together with the names of
such settlers and their improvements, if any.

37. When no settlers are found in a township, the field-notes of sur-
vey must expressly so state, and any omission to describe the settle-
ments and improvements, or the absence of one or both in the field-
notes and plat, will be deemed a sufficient cause to infer fraud and the
accounts of the deputy will be suspended until such omission shall
have been supplied. A suspension of the commission of the deputy
will in the mean time take place, and all the facts will be reported to
this office for consideration and action.

38. In every case of a contract heretofore or hereafter approved which
the surveyor-general has reason to believe was fraudulently procured,
such contracts and the accounts thereunder must be immediately sus-
pended and the facts reported to this office.

CERTIFICATES ISSUED PRIOR TO AUGUST 207 1894.

39. Receivers of public moneys in accepting in payment for public
lands, certificates issued for deposits made under the provisions of sec-
tion 2401 (prior to the amendments of said section by the act of August
20, 1894), are guided by the following instructions:

40. The triplicate certificates representing such deposits, are receiv-
able from the settlers making the deposits in part payment for their
lands entered under the pre-emption and homestead laws and situated
in the township the surveying of which was paid for out of such
deposits.
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41. The said triplicate certificates may be assigned by indorsemelits
and when so assigned be received in payment for lands " entered by
settlers under the pre-emption and homestead laws" of the United
States in accordance with the provisions contained in the following
paragraphs.

42. Triplicate certificates issued prior to the act of March 3, 1879,
can. be used only in payment for lands situated. in the township the
surveying of which was paid for out of such deposits.

43. Triplicate certificates issued subsequent to the act of March 3,
1879, and prior to the act of August 7, 1S82, can be used in payment
for lands in any land district.

44. Triplicate certificates issued on and after Angust 7, 1882, and
prior to August 20, 1894, can be used in payment for lands only in the
land district in which the surveyed township is situated, except when
issued for additional deposits upon contracts entered into prior to
August 7, 1882.

45. Triplicate certificates issued subsequent to the act of August 20,
1894, for additional deposits to cover costs of surveys under contracts
entered into prior to August 20, 1894, can be used only in payment for'
lands " entered by settlers under the pre-emption and homestead laws
of the United States, and in conformity. to existing law at the date such
contract was made.

COAL CLAI-MANT'S APPLICATIONS.

In. addition to the rights of settlers, referred to in the foregoing
portions of this circular, sections 2401, 2402, and 2403 U. S. R. S., as
amended by the act of August 20, 1894, embrace provisions in favor
of "persons and associations lawfully possessed of coal lands and
otherwise qualified to make entry thereof."

The coal land laws contained in sections 2347 to 2352 U. S. R. S.,
provide methods by which persons properly qualified may become law-
fully possessed of coal lands even before the survey of the lands, and
be entitled to enter the same after survey. For particular information
in regard thereto, reference is made to Departmental circular of July
31, 1882, entitled "Coal Land Laws and Regulations Thereunder."
Such parties, in cases where the tracts of which they are lawfully
possessed are still unsurveyed, may, under said sections 2401,2402, and
2403, as amended by act of August 20, 1894, apply to the surveyor
general for the surveying district in which the lands are included, for
a survey of the township or townships including the land according to
the provisions of said sections. Such an application must be accom-
panied by the affidavit of the applicant or applicants substantially as
prescribed for declaratory statements on page 7 of the said circular of
July 31, 1882, corroborated by the testimony of two or more witnesses,
in which the qualifications of the applicants, the character and location
of the land, indicating the township or townships in. which it is
included as nearly as practicable, and other essential facts must be so
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set forth as to satisfy the surveyor general that the case comes prop-
erly within the provisions of the law as above given. He will there-
upou, if he approves the application, transmit the same to this office,
with the required proofs and his report. Subsequent proceedings will
be governed by the regulations as hereinbefore given under the head
of "Settlers' Applications."

OWNERS OR GRANTEESS APPLICATIONS.

The same rights accorded to settlers and to persons and associations
lawfully possessed of coal lands and otherwise qualified to make entry
thereof are extended also to "the owners or grantees of public lands of
the nited States under any law thereof," and substantially the same
instructions will apply to the last mentioned class of cases, as those
above expressed with regard to the other classes of cases. The appli-
cants must produce with their applications proof of their ownership of
the land to consist of their own affidavits, corroborated by witnesses,
and such other proof as may be available to satisfy the surveyor gen-
eral of the essential facts, including a showing of the location of the
land, in what township or townships situated, as nearlyas practicable,
the statute making the grant, or other source of title, as well as the
identity of the applicants, with the true owners or grantees.

The surveyor general, if he approve the application, will transmit the
same to this office, with the proofs and his report, as provided for in
the other classes of cases. In regard to subsequent proceedings, the
instructions given under the head of "Settlers' Applications" will gen-
erally apply.

S. W. LAIORETUX,
Contmmissioner.

Approved:
WM. E. SIMS

Acting Secretary.

OKLAHOMA TOWN LOTS-SETTLEMENT--OCCTPANCY.

L. B. SHAPLAND ET AL.

A portable business stand established in the street in front of a town lot, is not set-
tlement upon, or occupancy of said lot.

Persons entering the territory of Oklahoma prior to the time fixed therefor are dis7

qualified as applicants for towrn lots; and the improvemnent, or occupancy of such
a person, or a certificate of right issued to him, invests him with no right to a
town lot.

The possession and occepancy of the back part of a town lot, entitles the occupant
to a deed for the whole lot, in the absence of any qualified prior occupant of
said lot.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 8, 1895. (E. B. W.)

STATEMENT. -IJ this case L. B. Shapland, W. B. Richmond and

John F. Way are adverse applicants for deed to lot 3, of block 55, in
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Guthrie, Oklahoma, and the town has intervened and is contending
that neither of the parties is entitled to deed, and that the lot should
be awarded to the municipal government.

The townsite was settled on the day ot the opening, April 22, 1889,
aid surveyed on the 8th of May. Before the survey some of the set-
tlers understood that the lots of block 55 would front north on Oklia--
homa avenue, but by the survey they were fronted east on Second
street.

W. Et. Jenkins was one of those who thought the lots would front
north, and at two o'clock in the afternoon of the opening day he staked
off a lot near the west side of the block, fronting thirty feet on Okla-
homa avenue and running back one hundred and forty feet. He occu-
pied this lot until the next day, April 23, and then relinquished his
claim to the claimant, L. B. Shapland, who immediately inclosed the
rear end, and erected a store on the front, and has continued to occupy
it for business purposes ever since. As the block was surveyed this
lot lies at right angles across lots 1, 2, 3, 4 and- 5, and part of the way
across lot 6, a little back of their center.

It is upon the strength of this personal possession and occupancy of
this lot fronting north, and a certificate of right issued by the provi-
sioiial town authorities to Jenkins and assigned to him, that Shapland
claims deed.

The claimant, John. F. Way, claims through purchase from . T.
Morgan, who entered the townsite the day before the opening, in vio-
lation of law and the President's proclamation, and before 12 o'clock
of the opening day took possession of the lot 3 as surveyed.

Morgan procured a certificate of right from the provisional town
authorities, and continued to occupy the lot until June 7, 1889, when
he sold his pretended claim to Way, S. T. Marsh and Van Martin, for
$1500. The testimony shows that these three persons were equally
interested in the lot, though the quit-claim deed was to Way alone.
Morgan had previously made about $300 worth of improvements on
the lot, and he continued to occupy it, though it is claimed in the tes-
timony that he did so as Way's tenant, and that he paid him $35 per
month rent for a room only eight by twenty feet in size. Shortly after-
wards Martin sold his interest to Mrs. Morgan for $500, but no deed or
other instrument of writing was executed. Way has never occupied the
lot in person, but claims to have put $200 worth of improvements on it
in addition to the $300 that Morgan had made, and that Morgan has
continued in occupancy as his tenant. This is the basis of his claim.
* Richmond's claim is far less tangible. He elaims to have had a stock
of stationery and guns upon an ordinary canvas sleeping cot, which he
set down in the street near the front of lot 3, as a business establish-
ment, in the afternoon of April 23d. He continued in this sort of busi-
ness for several days, moving his cot. short distances as the crowd
shifted about in the vicinity. At night he put his cot in a tent across
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the street from the lot, and slept at a boarding house. He claims,
however, to have driven a few stakes on the lot, but the location of these
stakes in the testimony is quite indefinite. When the survey was made
he was doing business in the street in front of lot 3, and was required
by the police to move. It also appears that he attempted to take
possession of the lot and was thrown off.

The townsite board was unanimously of opinion that Richmond had
no claim; that Morgan was disqualified by his entrance into the Terri-
tory prior to 12 o'clock noon on the opening day, and that his sale to
Way, Marsh and Martin was not made in good faith. Two members
deoided that neither of the parties was entitled to deed, and one mem-
ber held that Shapland was entitled to so much of lot 3 as was covered
by the lot staked out by him fronting north on Oklahom a avenue-that
is, a block of lot 3, near the rear end, twenty-ive by thirty feet in area.

On appeal, the General Land Office reversed the townsite board, and
held that Shapland was entitled to lot 3 as surveyed, and then Way
appealed to the Department.

OPINION.-A portable business stand established in the street in Front
of a lot is not a settlement upon or occupancy of the lot, and in this case
Richmond's hap-hazard, unsubstantial staking of the lot, and carrying
on of business in the day time on a cot in the midst of the crowd in the
street in front of it, and sleeping elsewhere at night, was not sufficient to
entitle him to deed, nor to give him any interest in it whatever. He
was not in possession of the lot, nor a settler upon, or occupier thereof,
but a mere street vender.

By the act ot Congress of March 2, 1889, all persons who invaded
the Oklahoma country prior to 12 o'clock, noon, April 22, 1889, were
disqualified to enter town lots, and in this case neither the improve-
ment and actual occupancy by Morgan, nor the certificate of right
issued to him by the town clerk, invested him with any right of the
lot; and whether the transaction between him and Way was bonafide,
or collusive and fraudulent, as from the testimony it appears to have
been, it conveyed absolutely nothing to Way. And he is not entitled
to anything on the strength of the improvements made after the deal
with Morgan, whatever its character, because that was subsequent to
Shapland's improvement and occupancy of the lot, and in violation of
his rights. Shapland's right attached at the moment of Jenkins' set-
tlement, regardless of the unlawful prior occupancy of the front end
of the lot by Morgan.

Shapland's application was for the lot which he stakled with front to
the north on Oklahoma avenue. The Commissioner of the General -

Land Office denied the application in that form, but held that his
improvement and occupancy of the part of lot 3 embraced therein,
being prior to that of any other qualified claimant, entitled him to a
deed to the whole of it. That was a correct decision. The law does
not prescribe that settlement and iprovement shall be made, and
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occupancy established and maintained, on any particular part of a lot,
and in the absence of any qualified prior rightful occupant of the front
part of lot 3, Shapland's possession and occupancy of the back part
was possession and occupancy of the whole of it, and entitles him to a
deed to the whole of it.

And it is immaterial that Shapland, in obvious ignorance of his
rights, applied for a deed that he was not entitled to, and failed to
apply for the .one to which he had a clear right. His application may
be considered as amended, and the record showing that he is now
dead, the townsite board will be directed to execute deed to his heirs.

With this modification, the decision of the Commissioner of. the
General Land Office is affirmed.

ARMED OCCUPATION ACT-PERMIT TO SETTLE.

HAMILTON'S HEIRS v. FLORIDA CENTRAL AND PENINSULAR R. B. Co.

A permit to settle on a specified tract is a condition precedent to obtaining title
thereto under the act of August 4,1812.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 9, 1895. (G. C. R.)

The Heirs of Mary E. J. Hamilton, by attorney B. F. Hampton, have
filed an application for a writ of certiorari directing your office to certify
the record in the case involving the application of the deceased, made
July 29, 1843, for a permit to settle on SW. jof Sec. 14, T. 15 S., R. 22
E., Gainesville, Florida, under the act of August 4, 1842 (5 Stat., 502),
known as the "Armed Occupation Act."

A copy of your office decision " F" of April 25,1893, is filed with the
application, from which it appears that the deceased (Mrs. Hamilton)
never was granted a permit from the register of the land office to make
settlement on the land as required by the first section of said act. Her
application was rejected when made (1843), because it then appeared
that permits had already been issued in excess of the amount author-
ized by the act (200,000 acres-Sec. 7). It being the opinion of your
office at-that time that many permits were rendered void because of
failures of permittees to make settlement according to section 3 of the
act, it was intimated, in a letter addressed to Hon. Moses Levy (Novem-
ber 3, 1843), that permits might be granted to the full amount of lands
authorized by the act (supra), if it should be found that a quantity of

- lands still remains liable to be located, when illegal locations were
eliminated: Instructions were accordingly given (November 3, 1843),
to withhold the land claimed by Mrs. Hamilton from sale until the same
"had been fully reported by them and acted on by the Department."

It further appears that upon a subsequent investigation and compu-
tation of the quantity of land taken under the act, it was found that
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after all the legal and regular locations had been satisfied and illegal
ones rejected, a quantity of land remained more than sufficient to satisfy
the claim of Mrs. Hamilton.

But on Au gust 20, 1845, your office held in the case of Gaskins and
others, including Mrs. Hamilton, that parties so situated would have to
seek relief through Congress, inasmuch as the power of the executive
had been exhausted by permits already granted.

The tract in question was afterwards treated as public lands; the N.
A of the SW. i of said section was entered by one McPherson, August
3, 1867, and the S. J of the SW. 1 of the section was entered by one
Small, August 3, 1867, and both these entries were canceled by your
office letter "C" of July 15, 1867, for failure to make proof within the
statutory period.

Under date January 18,1882, the-W. - of the S. of said section
was selected by the Atlantic, Gulf and West India Transit Company
(now Florida, Central and Peninsular R. R. Co.), and on March 29,
1882, the E. of the SW. t of said section was selected by the same
company.

It thus appears that your office long since not only rejected Mrs.
Hamilton's claim, but thereafter treated the land as public lands of the
United States.

Tlat which the act made as a condition precedent to obtaining lands,
namely, a permit from the register, was never obtained, but the appli-
cation therefor was denied.

It is unnecessary to discuss the right of the railroad company to the
lands; it sufficiently appears from the copy of your office decision,
transmitted with this application, that your office did not err in reject-
ing the application, and therefore the writ prayed for, even if allowed,
could not be of ultimate benefit to the applicant.

The application is therefore denied.

PAYMENT-UNITED STATES COMMISSIONER.

W. J. POTTS.

The payment of the purchase price of a tract of land to a United States Commis-
sioner, by one who executes his final proof before such officer, is not authorized
by law, and is at the risk of the entryman,

Acting Secretary Sims to William Clancy, Chicago, Illinois, August 9,
1895. (W. M. B.)

I have considered the matter submitted to the Secretary of the Inte-
rior by your several letters and papers transmitted therewith, respecting
the action and conduct of John S. Noble, United States Commissioner
for South Dakota, in receiving, on September 10, 1894, from W. J. Potts
(who submitted final proof before said Noble upon an entry made for a
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certain tract of laud situate in the Watertown land district, in said
State) the sum of $408.00, purchase money therefor, for the purpose, of
turning over the same to the receiver of the land office of said district,

'it being. made to appear that Noble has embezzled the amount placed
in his hands for the object stated; the said Noble also having received
the sun of 12.50 for and on account of pulblication and other fees,
which it appears from the showing made has never been accounted for
by him.

You request to be informed what jurisdiction this Department has
over the matter, and if any, to have pointed out to you Potts' remedy
under the law.

The law authorizes, under certain circumstances, the making of final
proof before a commissioner of the United States court, or the clerk of
any court-of record, ut the rule has been laid down and well estab-
lished that " the payment of the purchase price of a commuted home-
stead entry to the clerk of a court, to be forwarded with the final proof,
is not authorized by statute, and is at the risk of the claimant." ide
case of Bledsoe v. Harris (15 L. D., 64).

In the statement .of the case contained in your letter of December
11, 1894, the precise character of the entry made by Mr. Potts does not
appear, but the principle enunciated in the above cited case, neverthe-
less, applies to purchase money for land obtained by or through any
kind of an entry under the public land laws, and the government is no
more responsible for the wrongful act of the commissioner of a federal
court in respect thereto than it is for such act of the clerk of such court,
or the clerk of a State court of record.

Although Commissioner Noble was authorized by the proper officers
to take the proof in the case, still he had no right to demand or to receive
the funds in question, further than his own fees in the case, and when
Potts paid him the money he made said 'commissioner his own agent for
the purpose of turning the money over to the proper government officer,
to whom alone it was properly payable, the commissioner not being
authorized by law, or any authority from this Department, to act as
the government's agent for such purpose.

Such recourse, as the facts and law may warrant, can be had against
Noble before a proper tribunal.

DESE1RT LANDS-SELECTION BY STATES.

INSTRUCTIONS.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 10, 1895. (F. W. C.)

I am in receipt of your office letter of July 30, 1895, proposing a
certain change in the regulations heretofore issued concerning the
selection of desert lands by certain states, under the act of Congress
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approved August 18, 1894 (38 Stat., 372-422), which change, you state,
is suggested by matters brought out in consultation -with the state
engineers of Wyoming and Idaho.

Under the seventh paragraph of Instructions, approved November
22, 1894 (20 L. D., 442), the local officers are required to carefully and
critically examine all lists of lands selected by the State under this
act, and when so examined and found correct they are required to post
the selection in ink on the tract-books.

The purpose of the-proposed change in the instructions is, as stated
in your letter, to explain the effect of the requirements of the circular,
so that all may understand that the filing of the map, plat, and list of
lands will make a temporary segregation of the lands.

By the proposed change the following is added to paragraph one:
Upon the filing of such map and accompanying plan of irrigation, the lands

embraced therein will be withheld from other disposition until final action is had
thereon by the Secretary of the Interior. If such final action be a disapproval of
the map and plan, the lands selected shall, without further order, be subject to dis-
position as if such reservation had never been made; and the local officers will make
the appropriate notations on the tract books and plat books, opposite those pre-
viously made, in accordance with the requirements of paragraph 7.

From a careful review of the matter, I can see no objection to the
proposed change and the same is accordingly approved and the circular
modified accordingly.

CAGLE V. MENDENHALL.

Motion for review of departmental decision of May 16, 1895, 20
L. D., 446, denied by Acting Secretary Sims, August 8, 1895.

PRACTICE-APPEAL-CERTTIORARI-APPLICATION.

MEYERS ET AL. v. BELL'S HEIRS.

A writ of certiorari will not be denied on the ground that the applicant did not seek
relief by appeal, where the General Land Office erroneously denies the right of
appeal before an attempt to exercise the same is made.

A writ of certiorari will not issue on behalf of an applicant that is not asserting
any specific right under the public land laws, and whose statements, if true,
show that he is precluded from asserting any such right hereafter.

Acting Secretary Sims to the Commissioner of the General Land Qffice,
August 9, 1895. (G. C. R.)

Your office letter " G" of June 14, 1895, transmits the petition of
Joel B. Meyers, Philander W. Knapp, E. D. Hewett and Stephen R.
Crews, asking that the proceedings in the case of said petitioners v.
Heirs of Louis Bell, involving lot 8, Sec. 24, T. 29 S., R. 18 E., Gaines-
ville, Florida, be suspended and the case transmitted to this Depart-
ment for action, etc.

The laud in controversy is a portion of the abandoned Fort Brooke
military reservation, and was the subject of a decision by this Depart-
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ment, July 24, 1894 (19 L. D., 48), in the case of Mather et al. v. Hack-
ley's Heirs (on review).. Referring to the claim of the heirs of Bell to
the lot in question, said departmental decision reads as follows:

On the 22d day of March, 1883, the day on Which the lands included in the Fort
Brooke reservation were opened to entry, Louis Bell was residing upon that subdi-
vision known as lot No. 8, Sec. 24, T. 29 S., R. 18 E., intending to make the same his
permanent home. He was qualified and sought to assert his settlement rights by
an application to file prior to the order in which the local officers were directed to
allow no entries upon said lands. The claim of the heirs of Bell might properly
be rejected upon the technical ground that the land in controversy was, at that
time, included in the homestead entry of Carew, but inasmuch as said homestead
claim was subsequently limited so as to exclude the lot or subdivision upon which Bell
resides, and inasmuch as there is no other claimant to said legal subdivision who
has a superior right to Bell, and for the further reason that his good faith calls for
the exercise of the supervisory power of the Department, the same will e upheld,
but limited to said subdivision.

Again, the decision reads: "It will be observed that I have recog-
nized the settlement rights of Bell and others," etc.

With this petition is also transmitted a copy of your office decision
of May 1, 1895, from which it appears that in pursuance of said depart-
mental decision Eliza A. Bell, one of the heirs, submitted final proof
(December 11, 1894,) before the clerk of the circuit court for Hillsboro
county, Florida. The petitioners-herein appeared and protested against
the acceptance of the proof, on the ground that the same was not made
within the statutory period; that the law had not been complied with
in the matter of residence, improvement and cultivation; that the set-
tlement was made for speculative purposes, and, finally, that pro-
testants had been holding portions of said lot adversely to Bell, from
one-half to five years each, and that a part of the tract had been used
and occupied for five years for purposes of trade and business, and is
desirable only for subdivision into building sites.

The register and receiver held that the questions raised by the pro-
test were yes jucdicata, and no valid adverse claim to the land exists,
and, therefore, recommended the dismissal of the protests and the
allowance of the final proof.

Your office found that portions of lot 8 were occupied by protestants,
but not with the consent of Louis Bell or his heirs, and that this occu-
pancy was subsequent to Bell's settlement; that the lot is worth at
least $1,000 per acre for subdivisions into building sites, and the improve-
ments placed thereon amount to from three hundred to five hundred
dollars. Your office also held that the right of the heirs of Bell to the
lot, and the questions raised as to the value of the land for trade and
business purposes had been settled by this Department in the decision
quoted, and were therefore res judicata; that the final proof shows
satisfactory compliance with the pre-emption law; that the protestants
show no interest, present or prospective, in the land in controversy, and
have no right of appeal, citing Cyr et al. v. Fogarty, 13 L. D., 673, and
Susie B. Moore et al., 17 L. D., 298. Your office accordingly dismissed



92 DECISIONS RELATING TO THE PUBLIC LANDS.

the appeal, and frther held that "no appeal from this decision will be
entertained," but advised them of their rights under Practice Rules 83,
84 and 85.

No appeal was taken from your office decision, for the manifest rea-
son that protestants were advised that the same vould not be enter-
tained. As a rule a petition for certiorari will not be entertained, if
the applicant has not sought relief by appeal. Smith v. Noble, 1 L.
D., 558. But where, as in this case, your office erroneously denies the
right of appeal before the attempt to exercise that right has been
made (Sanders v. Northern Pacific R. R. Co., 15 L. D., 187), the fact
that no appeal has been taken will not of itself be allowed to debar
the writ prayed for.

The findings of your office, to the effect that Bell and his heirs were
the prior settlers on the lot, and that protestants occupied the same
without the consent of Bell or his heirs, are not denied in the petition.
Petitioners fail to state what interest they have in the land other
than that they occupy the same. They fail to state in what way they
would be benefited should your office decision be reversed. Indeed, if
the matters set up in the petition are true, namely, that "a part of
said tract has been used and occupied for five years or more for trade
and business," the petitioners could not enter the land, or obtain any
rights thereto, except under the townsite laws, and no application of
that kind is before me. Upon their own showing, therefore, it is seen
that the applicants are not directly claiming any rights to the land
under any public land laws, and their statements preclude them from
asserting, as individuals, any rights hereafter. Without showing some
such rights, either present or prospective, or indicating in some way
how they may become legally invested with such rights, they are not
in a position to have your office decision reviewed under the writ
prayed for.

Again, the petition fails to state in what way petitioners have been
injured by the action heretofore taken in the case, and under such cir-
cumstances a writ of certiorari will not issue. Jhilson P. Cummins,
20 L. D., 130.

The petition is denied.

AGRICULTURAL ENTRY-DISCOVERY OF MINE RAL.

ARTHUR V. EARLE.

After the purchase of a tract of land, under a commuted homestead entry, and the
issuance of a final certificate therefor a discovery of coal on such land will not
defeat the issuance of patent.

Acting ecretary Sims to the Commissioner of the General Land Office,
August 9, 1895. (J. I. P.)

By your office letter "M " of May 22, 1894, you transmitted to this-
Department the appeal of John Arthur from your office decision of
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February 1, 1894, dismissing Arthur's contest against commuted cash
entry No. 7414 made by Edward'P. Earle June 29, 1892, for the SE. 1
of the SE. 1 and the W. W of the SW. 1 of See. 27, and the NE. ± of
the NE. 4; of See. 34, all in T. 19 S., R. 7 W., Pueblo, Colorado, land
district.

The facts are, that Earle, on April 3, 1891, made homestead entry
No. 6778 for the tracts above described, alleging settlement thereon
March 16,1891; after due uotice, final commutation proof was submit-
ted before the clerk of the district court of Fremont county, Colorado,
on June 21, 1892, cash entry No. 7414 being allowed June 29, 1892.

August 13, 1.892, Arthur filed a corroborated protest against the
issuance of patent upon said' cash entry, alleging that the ground cov-
ered thereby is more valuable for deposits of coal than for agricultural
purposes, and that the agricultural claimant had not complied with the
law in the matter of residence upon his claim.

Your office, by letter "H of August 26, 1892, directed that a hear-
ing be had on said protest, which was finally had before -the local office
December 21, 1892, both parties appearing and submitting testimony.

July 11, 1893, the local office found in favor of Earle, and rcom-
mended the dismissal of the contest; ad your office in the decision
appealed from affirmed the decision of the local office.

It is found by the evidence, so far as the allegation that the tracts
in question are more valuable for deposits of coal than for agricultural
purposes are concerned, that some deposits of coal of no commercial
value were discovered on the land by the protestant in August, 1892,
after the date of Earle's final entry and the issuance of final certificate

- to him; that two or three shafts were sunk on said tract, and that
small veins of coal were found, which are not shown to have been of
any commercial value.

At any rate, the discovery, having been made after the -purchase of
said land and the issuance of final certificate to Earle, would not
defeat the issuance of patents even though said land should have been
shown to be more valuable for coal than for agricultural purposes, as
the conditions existing at the date of final entry determine whether
the land should be 'excluded from homestead entry on account of its
alleged mineral character. (See Rcea et al. v. Stephenson, 15 L. D., 37;
and Jonesv. Driver, 15 . D., 514.)

It is shown that Earle had no knowledge whatever at the date of
- fihal entry, or prior thereto, that there were any coal deposits of any

character on said tract, and that protestant has completely failed to
show that the tract was morevaluable for its coal. than for agricultural
purposes. The evidence shows that Eatrles homestead entry was made
in good faith, and that his residence, cultivation and improvement of
said tract'were of such a character as to indicate that he had made
said entry for the purpose of obtaining a home for himself and family.

Your office decision is therefore affirmed.
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PRACTiCE-MOTION FOR REHEARING-ZAMEDMENT.

VILE V. MINOR.

A rehearing can not be secured through an amendment of the contest affidavit that
essentially changes the nature of the charge.

Acting Secretary Sims to te Commissioner of the General Land Office,
August 9, 1895. (J. L. McG.)

Edwin Vile has applied for an order directing your office to certify to
the Department the record in the case of said Vile against Charles E.
Minor's homestead entry for the E. of the SE. I of Sec. 6, T. 21 N.,
R. 1 E., Perry land district, Oklahoma.

From the record before me it appears that Vile brought contest
against Minor, alleging that he (Vile) was the prior settler. On this
allegation a hearing was had, as the result of which the local officers
dismissed the contest. The contestant appealed, and your office (on
November 24, 1894,) affirmed their decision. On January 30, 1895, the
local officers transmitted to your office the contestant's motion for a
rehearing, on the ground of newly discovered evidence. He alleged
under oath that, since the tial of the case, he had learned that Minor
entered the Cherokee Outlet about twenty minutes before noon of
September 16, 1893-thus violating the President's proclamation and
the law. Affidavits were submitted in support of the motion. Your
office, on March 14, 1895, denied the motion, saying:

The contest was prosecuted on the ground of priority of settlement. The matter
set up in the motion by Vile constitutes an entirely different cause of action. Vile
may possibly institute another contest on the ground of Minor's disqualification by
reason of his presence within the country during the prohibited period; but a
rehearing can not be granted on that ground. The motion is overruled.

From the above decision Vile attempted to appeal to the Depart-
ment; but your office refused to recognize his appeal, "for the reason"
(he alleges) "that there is no appeal from decisions of this kind." The
applicant has not furnished a copy of the decision of which he makes
this ambiguous summary; and it is left uncertain whether -your office
held that he could not appeal from the decision because it denied a
motion for a rehearing, or because it held that the so-called amendment
constituted an entirely different cause of action. For this failure to
furnish a copy of said decision, the application for certiorari might
very properly be denied; but under the circumstances this failure will
be disregarded. The vital issue in the case is whether an allegation
that the defendant entered the Territory prior to the hour prescribed
by the law and the proclamation of the President could properly be
allowed as an amendment to a contest affidavit alleging that the con-
testant was the prior settler. It is clear that the new allegation
changes essentially the nature of the charge; and that therefore your
office was correct in its ruling.
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It thus appearing that in case the record were to be transmitted the
Department would affirm your decision, it would be needless to direct
its transmittal. The application for certiorari is therefore denied.

RE INQUISHMFNT-ATTORNEY-APPEAL.

NOVAK ET AL. V. CHAMBERLAIN.

The relinquishment of a claim during the pendency of a contest terminates the
interest of the claimant therein; and te attorney of such party is thereafter
without authority to take an appeal in said case.

A stranger to the record is not entitled to complain of a decision, or be heard on
appeal before the Department.

Acting Secretary Sims to the Commissioner of the General Land Ofce,
August 9 1895. (G. C. R.)

I have considered the petition for certiorari filed by J. D. MacDonell
and Frederick N. Weightnovel, asking that the proceedings in the
case of Anton Novak v. Enoch B.. Chamberlain be certified to this
Department.

From a copy of your office decision of May 1, 1895, transmitted with
and made part of this petition, it appears that the land in controversy
is a portion of the abandoned military reservation of Fort Brooke, and
is described as lot 11, Sec. 19, T. 29 S., R. 19 E., Gainesville, Florida.

In the case of Mather et al. v. Hackley's Heirs (on review), 19 L. D.,
48, this Department decided that E. B. Chamberlain settled on said
tract July 7, 1883, and that his claim for the lot will be allowed "should
there be no other legal obstacle in the way of his perfecting the same."
UInder this order Chamberlain made homestead entry thereof and sub.
witted final proof thereon November 20, 1894, on which date Anton
Novak appeared and filed a protest, alleging improper publication of
notice, failure to make proof within proper time, failure to comply with
the law as to residence and cultivation, and that the land was entered
for speculative purposes.

Testimony was taken, and on February 4, 1895, the register and
receiver recommended that the protest be dismissed.

On February 27, 1895, Novak filed a relinquishment of his claim to
the land, and requested that his protest be dismissed.

On March 4, thereafter, Smith and Peeples filed an appeal on behalf
of Novak, and on the 14th- day of that month they filed an appeal in
behalf of J. D. MacDonell and Frederick Weightnovel.

Your office, by decision dated May 1, 1895, held that Novak cons
eluded his right to prosecute his case by reason of said relinquishment,
and that his attorneys had no right to appeal independently of their
client. The appeal was therefore dismissed, the case of Lauritson v.
Carlson, 15 L. D., 307, being cited as the authority for that action.
Your office also held that MacDonell and Weightnovel were never par-
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ties to the proceedings, appearing only as witnesses; that they show
no interest in the land, either present or prospective, and therefore
have no right of apeal, citing Cyr et al. v. Fogarty, 13 L. D., 673, Susie
B. Moore, 17 L. D., 298, and Abraham v. Cammon, 11 L. D., 499.

The attorneys for appellants were duly notified of their rights under
Practice Rules 83, 84 and 85, and a judgment was rendered iupon the
record, stating that: "The publication of notice by Chamberlain and
the final proof have been found satisfactory."

It is insisted that the appeals taken in the name of Novak and the
petitioners should not havezbeen. dismissed; also error in deciding that
no appeal would be entertained until the parties should undertake to
exercise that right.

It is not denied that Novak vohntarily relinquished his claim to the
land and dismissed his protest; he undoubtedly had the right to do
this, and when done, his attorneys were released from all further
duties in his behalf; the appeal taken by his attorneys after he had
relinquished all claims to te land and dismissed his protest was with-
out authority. While under Practice Rule 104 attorneys are recog-
nized as " fully controlling the cases of their respective clients," still,
when clients of their own motion elect to discontinue proceedings then
commenced, it is not in the power of attorneys, who are the mere
agents of their clients, to prevent such action.

The petitioners herein were not parties litigant, but only witnesses
for the protestant. They may have been interested in the case; they
may have paid the epenses of taking testimony on Novak's protest;
they may have employed counsel, still the record is silent as to their
interests. They made no protest, and for all that appears in the record,
they were disinterested in the results. In such case they can not be
heard to complain of the decision reached by the local officers, being
strangers to the record. Henry D. Emerson, 20 L. D., 287.

An application for a writ of certiorari will be denied, if it appears
that the applicant has not sought relief by appeal (Smith v. Noble,
11 L. D., 558).

In the case at bar, appeals were taken, but were dismissed by your
office. This was error. Price v. Schaub, 16 L. D., 125.

Although the appeal should have been transmitted, yet it does not
appear from anything disclosed by the petition that your office erred
oil the merits of the controversy. Novak did not appeal from the
decision of the register and receiver;- his attorneys, as above shown,
had no right to appeal after he relinquished; the petitioners herein did
not occupy the status of litigants, and as strangers to the record their
appeal could not have been entertained, and, finally, your office held
that Chamberlain's final proof was satisfactory, and that judgment is
not attacked by this petition, or in any manner shown to be erroneous
on te merits of the controversy. Whiteford v. Johnson, 14 L. D., 67.

The petition is denied.
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SETTLEMENT RIGHT-RESIDENCE.

- ICINNES ET AL. V. COTTER.

One who claims the right to make a homestead entry on account of priority of settle-
ment must show that the alleged settlement w",as followed by the establishment
and maintenance of residence.

Acting Secretary Sims to the Comnzissionei' of the General Land Q e,
August 9, 1895. (E. M. R.)

This case involves the SW. of Sec. 11, T. 47 N., R. 38 W., Mar-
quette land district, Michigan.

The record shows that on May 1, 1889, Donald McInnes and John C.
McAlpine made application to enter under the homestead law the above
described tract, and at the same time Robert Cotter made like appli-
cation for the S. t of the SW. 1 and NE. i of the SW. , same section,
township and range.

These applications being simultaneous in time, a hearing was ordered
to pass -upon the priorities of settlement, for though those settlements
were made at a time when the land was reserved, and consequently
could give the settler no rights as against the federal government, the
first settler would have superior equities over the others.

April 9,1890, the local officers rendered their decision finding that
Cotter was the prior settler and recommending that he be allowed to
enter the land applied for by him, and that the remainder of the land
in controversy be awarded to McIlnnes. February 12,1892, your office
decision was rendered affirming the finding of the local office, and upon
further appeal, December 19, following (15 L. D., 583), the Department
affirmed the judgment below.

July 7, 1893, motions for review and rehearing having been filed by
McAlpine and McInnes, the Department ordered a rehearing in the
case.

The new evidence having been introduced on March 2, 1894, the
local officers rendered their decision recommending that the tract
involved be awarded McAlpine, and on September 26, 1894, your office
decision affirmed the recommendation.

The various parties to this cause allege settlement in the fall of 1887,
but it is not deemed necessary to pass upon the sufficiency of the proof
of either settlement or residence of the claimant, in view of what the
evidence shows to have been the facts at the time of the second hearing
in 1893. At that time it appears that McAlpine was residing on the

'land and had been ever. since the commencement of his residence in
the spring of 1889; that he had a house and some two acres of land
cleared and cultivated. McInnes moved away from the land with his
family in the fall of 1889, they having gone upon the land to live in the
spring of the same year._ During the summer of 1891 his house was
burned and has not since* been rebuilt, and his family has not lived
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upon the land since leaving it in 1889, nor has the claimant himself
done anything more than to occasionally visit the land. He frankly
states that he was waiting to ascertain whether the land would belong
to him or some one else.

Robert Cotter, on August 18, 1894, relinquished all claim to the land
in contest, and on the same day made application for repayment of the
purchase money paid by him. Though these papers were in the record
at the time of your office decision, no notice was taken of them. Coun-
sel for McAlpine admit that Cotter appealed from your decision, but
the record shows that such is not the case.

It is maintained by counsel for McIlnnes that your office decision was
in error in considering this case covered by that of Hall et at. v. Stone
(16 L. D., 199), where it was held, inter altia (syllabus):

A homesteader who claims priority of right by virtue of an alleged settlement
must comply with the settlement laws, and can not defer the establishment and main-
tenance of residence until the allowance of his application to enter.

It is maintained that as no entry had been allowed, McInnes was not
compelled to keep up residence on the land pending such allowance.
This position is not well taken. He must stand either on his applica-
tion to enter, or upon his settlement. He can gain no superior rights
by his application, inasmuch as it was made simultaneously with those
of Cotter and McAlpine, and the only ground upon which he can stand
being that of prior settlement, it became incumbent upon him, in
order to present such a case as would lead to the allowance of his
entry, to show not only prior settlement, as settlement in itself confers
no rights to any one, but continuous residence. This he has failed to
do. It is true that he left the land for a good and satisfactory reason-
the illness of his daughter and the necessity of medical attendance-
but she was well and had been for two years preceding the second hear-
ing, and his continued absence from the land was without valid reason.

For the reasons given the decision appealed from is affirmed and the
application of McAlpine will be allowed.

O:ILA101VJA TOWN LOT-CITIZENSHIP-OCCUPANCY.

IKELSO . JALONICK.

In the matter of citizenship, as an element of qualification to own and settle upon
a town lot in Oklahoma, any citizen of the United States is so qualified.

The occupancy of a town lot may be maintained through the possession and actual
occupancy of a tenant.

Acting Secretary Sims to the Commissioner of the General land Office,
August 9, 1895. (C. J.- W.)

On June 1, 1892, Isaac Jalonick filed his application before townsite-
board No. 4, for a deed to lot No. 6, block 81, town of El Reno.

On June 2, 1892, James E. Kelso filed his application for a deed to
said lot.
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- The board fixed upon October 19, 1892, for hearing the contest, and
on that day the case was continued by consent to October 25, 1892, at
which time it was again continued to November 22, 1892, when the
parties and witnesses appeared and submitted their testimony, and'on
December 3, 1892, said board decided said contest in favor of Jalonick.

On December 12, 1892; Kelso appealed from said decision to your
office.

On February 13, 1895, your office passed upon said case, affirming
the decision of the board.

On April 16, 1895, Kelso appealed from your office decision and I
have the same now before me. Of the grounds of error set forth in said
appeal, the following only need be considered:

1st. That it was error to hold that an occupant of a town lot need not be a citizen
of the Territory.

2nl In holding that Kelso was Jaloniek's tenant as to the lot or that he was hold-
ing anything but the building as tenant.

3rd. In holding in effect that the rule that the tenant cannot dispute his landlord's
title, could neutralize the operation of the decision of the Department cancelling
Foreman's entry, from whom it is alleged Jalonick derived title.

The other errors specified are mere elaborations of these propositions.
The errors complained of will be considered in the order stated, but

before doing so, a summary of the evidence on which your office deci-
sion rests will be given.

It appears from the record that one Longfellow was the first occu-
pant of the lot; that he derived title from Foreman, whose entry has
since been canceled; that he made some improvements and in June,
1889, sold out to Jalonick, who made further improvements upon it, and
leased to other parties who held under him until the fall of 1891. At
that time Kelso was occupying the building on lot 7, of the same block
as a tenant of Jalonick and using the building as a store room.

Kelso's business was considerable and he erected a building at the
rear of said store, which he used as a warehouse. Jalonick desiring to
erect a brick building on lot 7, entered into an agreement with Kelso
that he (Jalonick) would move the building from lot 7, onto lot 6, and
that Kelso could continue business in them. at a stipulated rental to be
paid monthly in advance.

Jalonick proceeded to remove the store house on lot 7 to lot 6, and
with it the warehouse which Kelso bad built on lot 7, which he attached
to the store. On the 20th of January, 1892, the contract as to terms
of occupancy was reduced to writing and signed by both parties;
Jalonick leasing to Kelso for the space of twelve months and Kelso
covenanting to pay thirty dollars per month, in advance, for the use of
the lot and building, and to surrender peaceable possession to Jalonick
at the end of the time. He paid the rent as agreed regularly up to and
including the month of November, 1892. Jalonick testified that he had
a residence both in El Reno and in Wichita, Texas, and was sometimes
at the one place and sometimes at the other. That he voted in Texas.



100 DECISIONS RELATING TO THE PUBLIC LANDS.

So far as citizenship is an element of qualification to own and settle
a town lot in Oklahoma, ay citizen of the United States was so qual-
ified. Since Oklahoma had no recognized government up to the time
it was thrown open to settlement, it could scarcely be otherwise. In
the case of, Hussey v. Smith (99 U. S., 20), it was held that Hussey (a
citizen of Ohio) was entitled, to a deed for a town lot in Salt Lake City,
U-tah.

As to the second ground of error only a question of fact is involved.
Did Kelso lease the bnilding alone, on lot 6, or did he lease both lot
and building? The written contract says "lot and building" and it is
conclusive of the fact.

The important question remains: was Jalonick an occupant of the
lot in the meaning of the towusite laws at the time of its entry. Pub-
lished decisions of the Department seem to contain no precedent
directly covering the question. Sec. 2387, Rev. Stat., United States,
provides for the entry of townsites by corporate authorities of a town,
or where towns are not incorporated, by the judge of the county court,
and says such entry shall be-
in trust for the several use and benefit of the occupants thereof, according to their
respective interests; the execution of which trust as to the disposition of such lots
in such town and the proceeds of the sale thereof, to be conducted under such regu-
lations as may be prescribed by the legislative authority of the State or Territory
in which the same may be situated.

In pursuance of said act of Congress, the legislative assembly of
Oklahoma, at its first session in 1890, enacted that-

Any such corporate authorities or judge of the probate court, holding the title to
any such lands in trust, as declared in said act of Congress shall, subject to the
provisions of this act, by a good and sufficient deed of conveyance, grant and con-
vey the title to each and every block, lot, share or parcel of the same to the person,
persons, associations or corporations, who shall occupy or possess or be entitled to
the right of possession or occupancy thereof, according to the several rights and
interests of the respective claimants in and to the same, as they existed in law or
equity at the time of the entry of such lands or to the heirs or assigns of such
claimants. Sec. 6627, Stat., Oklahoma, 1890.

It is in the light of the act of Congress and of the act of the Okla-
lahoma legislature, supra, that the term occupant is to be defined. It
is apparent that. this act of the legislature contemplates equitable or
constructive occupancy of a lot in contradistinction to its actual per-
sonal occupancy. This doctrine is recognized in the case of Hussey v.
Smith (99 U. S., 20), previously referred to. Applying this principle to
the case under consideration it would seem to be relieved of doubt.
Jalonick, according to the evidence, enclosed lot 6 with a fence (no one
disputing his right), built a house upon it, rented it from time to time,
and collected the rent, and finally removed the first house erected, and
erected a more commodious one in its stead; whereupon Kelso leased
the lot and went into possession of it as Jalonick's tenant, and was so
holding it at the date of the townsite entry.
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These acts of Jalonick upon the lot, indicate ownership and occu-
pancy, and show that the lot was subject to his dominion, and these
are evidences of right and title distinct from the Foreman deed. Under
these circumstances Kelso, being in possession of the lot as the tenant
of Jalonick, his occupancy is the occupancy of Jalonick, or for his use.

Your office decision is approved.

OXLARIOMA LANDS-SUPERIVISORY AUT I-IORITY OF TIE SECRETARY.

BROWN v. SHIELDS.

The occupancy of land in Oklahoma, through mistake, but under the authority of the
government, by a white man, having an Indian wife, may be properly protected,
under the supervisory power of the Secretary of the Interior, through the allow-
ance of a homestead entry on the part of such occupant, notwithstanding the
fact that he was occupying the land in question during the inhibited period.

Acting Secretary Sims to the Commissioner of the General Land Office,
Au2gust 9, 1895. (W. F. M.)

On April 27, 1889, Peter Shields made homestead entry of the NE. 1.
of section 5, township 12 N., range 6 W., within the land district of
Kingfisher,. Oklahoma, and on November 11, 1890, Mathew L. Brown
filed an affidavit of contest charging, on information and 4belief,

that the said Peter Shields did enter and occupy a portion of the lands described
in and declared open to settlement by the President's proclamation of March 23,
1889, between the 2nd day of March, 1889, and noon of the 22nd day of April, 1889,
contrary to the act of Congress approved March 2, 1889.

The register and receiver rendered a. decision, upon an agreed state-
ment of facts, recommending the cancellation of the entry, and the case
has now reached this Departnent on appeal from the decision of your
office reversing that of the local office and dismissing the contest.

The agreed facts are that Shields

was upon the land in dispute within the limits of the lands described in the Presi-
dent's proclamation of March 23, 1889, all of the time between March 2, 1889, and
noon of Apfll 22,1889, and that he did not go out of Oklahoma Territory on April
22, 1889, and make any race or run for said lands; the plaintiff expressly agreeing
on his part that the facts in relation to the manner in which said Shields located
upon said lands are true and correct as stated in the affidavit of Peter Shields
and the copies of the records of the Indian Bureau and Land Department thereto
attached. It is also expressly agreed and understood that the said Peter Shields is
a white man, without any admixture ofrIndian blood, but is married to an Indian
woman as set forth in said affidavit.

The affidavit of Shields, annexed to and made part of the foregoing
agreement, discloses that he went into the Indian Territory in 1873,.
and in 1878 married Josephine Keith, an Arapahoe Indian woman.;
that shortly after her marriage he settled upon the land in dispute and
has lived upon, cultivated and improved the same ever since; that he
made his settlement under the direction of the United States Indian
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Agent, Miles; that prior to the opening of the Oklahoma country in
the spring of 1889, he applied to this Department to know whether he
was entitled to remain in that country and retain the land upon which
he was located; that the letters attached to the affidavit and made
part thereof were received in answer to his application, and that rely-
ing upon those letters, he remained in the Oklahoma country on the
22nd of April, 1889, upon the land in dispute, and afterwards went to.
the Kingfisher land office and made entry of the same and had his
wife and children allotted their lands at the same time.

Departmental letter of April 10, 1889, to the Commissioner of Indian
Affairs (Records Ind. Div. Vol. 59, p. 343) is here quoted in full as
follows:

I have considered your letter of the 4th instant on the subject of certain persons,
Indians, half breeds and three white men-Shields, Keith and Hauser-intermarried
with the Cheyenne and Arapahoe Indians, and their families, who have heretofore
settled upon the Oklahoma lands just east of the eastern boundary of the Cheyenne
and Arapahoe reservation, where they located, opening farms for the support of
their families, under advice of their agent, believing that the land thus settled upon
was within the reservation to which they belonged.

The records of your office and of this Department for a number of years back
concerning these persons, clearly show that they settled through mistake and under
the advice of a former agent upon the lands in question, where they made valuable
improvements, and where they have been suffered since to reside, without, how-
ever, having any lawful right conferred upon them to said lands.

The facts and circumstances surrounding this case do not in any sense warrant
the holding that they are violators of the prohibition of section 13 of the Indian
appropriation act of March 2, 1889, against persons entering and occupying the
Oklahoma tract before the taking effect of the proclamation of the President declar-
ing said lands to be open for settlement. You are authorized, as recommended by
you, to instruct the Indian agent for the Cheyenne and Arapahoe Agency, Indian
Territory, to give this matter his immediate attention, to ascertain at once, the
names of the Indians, half breeds and of the three or more white persons who are
married to Indians, and who located lnder the circumstances reported by you, the
description of the lands they occupy, and upon which they will be entitled, under
the laws applicable, to make settlement, clearly stating the legal subdivisions
thereof, and furnish said information to the proper local land officers at once,
together with any other data that may be necessary to make said officers to under-
stand the situation of said persons, that they may be permitted to make title to so
much of the land as they have improved and which they now occupy as they are
entitled to take under the laws applicable thereto. Those of the persons referred
to who are Indians should apply for entries to the lands they occupy under the pro-
visions of section 4 of the general allotment law of February 8, 1887 (24 Stat., 388),
which law provides for settlement by Indians upon public lands.

The necessary blanks for this purpose should be sent at once to the agent.

These instructions were carried into effect by the Commissioner of
Indian Affairs, resulting in the homestead entry of Shields, Keith and
Hauser upon the lands settled by them severally, and allotments to
their Indian families.

The history of the original locations is concisely epitomized in the
case of Amy Hanser et al., on review3 20 L. D., 46, as follows:

Sone twenty years ago, Herman Hauser, B. F. Keith and Peter Shields, citizens of
the United States, married Cheyenne and Arapahoe Indian wives. Prior to that
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time the treaty of 1867 had been made with those tribes, which provided that "if
any individual belonging to said tribes of Indians, or legally incorporated with
them, being the head of a family, shall desire to commence farming, he shall have
the privilege to select, in the presence and with the assistance of the agent then in
charge, a tract of land within said reservation not exceeding three hundred and
twenty acres in extent, which tract . . . . . shall cease to be held in com-
mon, but the same may be occupied and held in the exclusive possession of the
person selecting it, and of his family, so long as he or they may continue to culti-
vate it."

Soon after the marriage of said parties to the Cheyenne and Arapahoe Indian
women, each head of a family was placed in possession of 320 acres of land, which
was.supposed by the parties and by the United States agent of the Cheyenne and
Arapahoe reservation to be a part of that reservation. Upon the tracts so selected
they located and built homes and otherwise made valuable improvements. Subse-
quently it was ascertained that they had been erroneously located on lands outside
of the Cheyenne and Arapahoe reservation, and the parties continued to reside there
and make improvements. Thus matters stood ntil just before the Territory of
Oklahoma was opened to settlement, April 22, 1889, under the President's proclama-
tion. The lands so settled and located upon are within the Territory of Oklahoma
as thus opened.

The situation of these people, their occupancy of these lands, and the circum-
stances under which they settled upon these lands, having been brought to the
attention of Hon. John W. Noble, Secretary of the Interior, he directed that the
three white men who married Cheyenne and Arapahoe Indian women should be per-
mitted to make homestead entries on 160 acres of the lands which they had settled
upon and improved; and that the Indian women, their wives, should apply for entry
of the lands they occupied, to the extent of 160 acres each, under the provisions of
section four of the general allotment law of 1887 (24 Stat., 388), which law provides
for allotments of Indian out of the public lands.

The decision of your office recites in substance the facts as here
given and rests its conclusions on the action taken in the matter by
Secretary Noble, Which is held to be binding until reversed.

The appellant denies that the Secretary of the Interior intended to
authorize the entry of Shields, and the other white men similarly situ-
ated, nless they were qualified entryman under the act of March 2,
1889, but this contention is fully met and overthrown by the statement
in the letter to the Commissioner of Indian Affairs that "the facts and
circumstances surrounding this case do not in any sense warrant the
holding that they are violators of the prohibition of section 13 " of said
act. The assignment of error, however, that goes to the marrow of
the controversy and evokes really serious consideration, contends-
that the act of March 2, 1889, relative to the Oklahoma lands was operative on all
alike, and that the act of Congress having made Do exception in favor of any one,
neither the Commissioner nor the Secretary had the right to make an exception of
this contestee, Peter Shields, and to hold that he and Benjamin Keith had rights
superior to other white male citizens of the United States, and could rise above the
equal action of the law.

The suggestion of the contestant, in arguendo, is not without force,
and "to hold that a 'squaw man' obtained by his marriage to any
Indian woman other or greater -rights to non-reservation land than
plain unvarnished citizens who had been unfortunate enough to secure
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white women as wives would be a novel theory of the law under the
constitution It is to be observed, however, that the decision com-
plainecd of announces no such " theory of the law " as applicable to all
" squaw men" and " unvarnished citizens," but only deals with a par-
ticular case in which apparent and unquestionable equities are given
effect. The squaw men were allowed to make homestead entries in
apparent violation of law, not alone because they were such, but for
the reason that the government, through its agent acting in pursuance
of the laws of the United States and of a treaty to which they were a
party, had placed them in a situation that rendered supervisory and
extraordinary action necessary in order to protect equities which grew
logically and legitimately out of that situation. While it is accepted
as true that the Secretary of the Interior may not wholly ignore a
mandatory provision of a law given him to execute, it is not conceived
that he is without the authority to mitigate its rigor in a special case;
thus, in the case of Poisal v. Fitzgerald, on review, 15 L. D;, 584, it is
held that-

the occupancy of land in Oklahoma by an Indian, located under the authority of
the government, is not affected by the provisions of the act of March 2, 1889, pro-
hibiting the acquisition of settlement rights in said Territory prior to the opening
thereof in accordance with said act (syllabus);

And so, in the case of Niels Esperson, 14 L. D., 235, which was a con-
troversy between a homestead applicant and an Indian allottee, it is
said:

It is conceded that as a general rale lands within the ceded territory in Oklahoma
cannot be allotted under section 4 of the general allotment act (see 13 L. D., 310),
but under the peculiar circumstances, as ascertained by the Office of Indian Affairs,
showing that said Hauser entered upon a tract just across the line east of the Chey-
enne and Arapahoe Indian reservation, and improved the same, the Department
allowed said allotment to be made, which served to except the land from settlement
and entry by any other person.

The cases cited are cognate in principle to the one now under con-
sideration, and, in my opinion, should control its decision.

The decision of your office is, therefore, affirmed.

ABANDONED TOWNSITE-TOMESTEAD ENTRY.

JOHN M. RANIcIN ET AL.

The right of townsite settlers to make homestead entries of the respective subdivi-
sions on which they are residing and have improvements attaches simultaneously
on the abandonment of the townsite, where it appears that the settlements in
question were made at the same time and for the same purpose.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 10, 1895. (E. E. W.)

STATEMENT.-This contest is for homestead entry of the SW. i NE.
-, SE. i NW. , NE. SW. 1, and NW. 1 SE. i , Sec. 33, T. 11 N., R. 7
W., known as Union City Townsite, in Oklahoma. John M. Rankin
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and George W. Dixon have each applied to enter the entire tract, and
Klaus Peben is an applicant for the SW. NE.a.

Immediately after the opening of the Oklahoma country on the 22d
of April, 1889, several hundred people, including each of these appli-
cants, settled upon this land as a townsite, founded a town, and named
it Union City. A post office was established, some sort of municipal
government organized, and at one time the population numbered 550.
On the 22d of Jne, 1889, one N. M. Bacon and others made applica-
tion, on behalf of these settlers, to enter the land as a townsite.

Before this application was acted upon a railroad was projected
through the country, passing a mile from the town, and tle inhabitants
began to move to a new site on the railroad, and to other places.
Seeing that the land was being abandoned as a townsite, the applicant
George W. Dixon, applied on the 13th of November, 1890, to enter the
entire tract as a homestead. This application was rejected by the
register and receiver because it couflicted with the application for the
townsite entry.

By the 30th of March, 1891, the land had been abandoned by all the
townsite settlers, except these three applicants, and on the 9th of
October following Rankin made his application to enter the entire
tract as a homestead. This application was suspended for a time,
pending appeal on Dixon's application above mentioned. On the 27th
of January, 1892, the Commissioner of the General Land Office ordered
a hearing to determine the respective rights of the occupants, all of
them, including Peben, being made parties. The hearing was had on
the 26th of November, 1892, and the decision rendered June 19, 1894.
In this decision the register and receiver found for Rankin, holding
that he was the first legal applicant; but suggested that in one view of
the case it might be proper to allow the applicants. to enter the separate
subdivisions which they have improved and, reside upon, respectively.

From this'decision Dixon and Peben appealed to the Commissioner of
the General Land Office, who, on the 14th of February, 1895, reversed
the judgment of the register and receiver, rejected Rankin's applica-
tion, also Bacon's application for townsite entry, and directed- the
local officers, upon proper application within thirty days, to allow
Peben to enter the SW. i NE. 1; Rankin the SE. I NW. 1; and Dixon
the NE. J SW. 1 and NW. SE. : . From this decision Dixon has
appealed to the Department.

These applicants all went on this land in 1889 as townsite settlers,
and it was not until abandonment of the place by the rest of the popu-
lation became evident that they set up their respective claims of home-
stead settlement.

They reside upon and have improved separate subdivisions-Peben
the SW. NE. 1; Rankin the SE. NW. 4; and Dixon the NE. SW.i
and NW. I SE. 4. The value of Peben's improvements is about $500:
Rankin's about the same, and Dixon's about $1,500.
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OPINION.-The rights of these applicants to enter the subdivisions
upon which they reside and have improvements, respective, attached
simultaneously upon the abandonment of the land as a townsite, or the
rejection of Bacon's application to enter it as such, and are equal.
Their settlements were made upon their respective subdivisions practi-
cally at the same time, under the same circumstances, and with exactly
the same intentions; and the rights of one, thus acquired, are not para-
mount to those of either of the others. If the appellant's residence
and improvement etitle him. to enter hig subdivisions, he must con-
cede that residence and improvement have invested Rankin and Peben
with the same right as to their respective subdivisions. Contention to
the contrary is an attack upon the only right by which he may claim
even his own separate subdivisions. If he may enter theirs, why may
not they, or any other person, enter his! As we have already said
their rights are equal, and it would be unjust to allow either of them
to enter the claim of either of the others.

In finding that Rankin was the first legal applicant, the register and
receiver seem to have been of the impression that Bacon's application
for townsite entry had been rejected or abandoned, and that the land
was not then segregated, as it was when Dixon applied. But such
Was not the case. The laud was still segregated by Bacon's applica-
tion, and therefore Rankin's application was properly rejected by the
Commissioner, as Dixon's had been, and it gave him no advantage
over either Dixon or Peben.

The decision of the Commissioner of the General Land Office is
affirmed.

HOMESTEAD ENTRY-COIMrUTATION-RESIDENCE AND CULTIVATION.

DANIEL EHARRINGTON.

In computing the period of compliance with law shown by a homesteader, who
submits commutation proof, credit cannot be allowed for residence and cultiva-
tion when the land was not open to settlement.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 9, 1895. (J. L. McC.)

I have considered the case of Daniel Harrington, involving his
homestead entry for the NE. of Sec. 31, T. 48 N., Rt. i1 W., Ashland
land district, Wisconsin

He made said entry on February 2, 1892, and offered commutation
proof on July 21, 1892, upon a showing of fourteen months' residence
and cultivation after the date of settlement alleged by him. The local
officers accepted the proof; but your office suspended the same, and
directed the local officers to call upon the entryman for supplemental
proof showing fourteen months' residence and cultivation subsequently
to entry-also to furnish the usual non-alienation affidavit.
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The entryman replied that he could not furnish such non-alienation
affidavit, for the reason that " on or about the forepart of November,
1892,"1 lie contracted to sell the said land and executed a deed of con-
veyance to one Rosa Young." However, he states, upon receiving
notice that he would be required to furnish supplemental proof, he
"resumed or continued the occupation of the land, and planted and
cultivated a crop in 1893."

Thereupon, your office, by decision of September 19, 1893, held the
entry for cancellation.

He appeals, substantially upon the ground that-

it was error to require him to make supplemental proof after the expiration of four-
teen months from the date of his entry, when he had maintained a residence on the
land for nearly two years prior to his making his commuted cash entry.

And that, inasmuch as he had-
made such commuted cash entry under the advice of the local officers, and with their
information that he had a right to commute at that time, he thereby acquired title
to the laud . . . . . it being a maxim of law that an entryman shall not suffer
injury or loss because of the mistake of an officer charged with the administration
of the law.

The fallacy in the preceding statement lies in the allegation that "he
had maintained a residence on the land for nearly two years prior to
his making his commuted cash entry."

The land is situated within the limits of the indemnity withdrawal
made for the benefit of the Chicago, St. Paul, Minneapolis and Omaha
Railroad Company, under the act of Congress approved June 3, 1856
(11 Stat., 20), and May 5, 1864 (13 Stat., 66). On the 11th day of Feb-
ruary, 1890 (see 10 L. D., 157), Secretary Noble closed the adjustment of
the grant, and revoked all withdrawals for indemnity purposes pre-
viously made. The land was afterward opened to entry; the full par-
ticulars of the action and orders relative thereto may be found fully set.
forth in the departmental decision in the case of Newell v. ussey
(16 L. D., 302). It is sufficient to say here that, by direction of the
Secretary, your office informed the local officers at Ashland, and, so far
as practicable by newspaper and other advertisement, the general pub-
lie, that " no right would be recognized by reason of settlement prior
to the date of the opening of said lands." It was held by the Depart-
ment, in its decision in the case of Newell v. Hussey (subpra&), that "both
of the parties being occupants of the tract before and. at the time it
was opened for settlement and entry," they could acquire no right by
such settlemeit, "made in direct violation of the orders, directions and
instructions of this Department."i

Harrington, the entryman in the case at bar, offered commutation
proof on July 21, 1892. The land not having been subject to settle-
ment until November 2, 1891, he could not possibly show more than
eight months and nineteen days' legal residence upon and cultivation
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of the tract. Under no construction of the law can this be considered
a compliance therewith.

The decision of your office holding the entry for cancellation is
therefore affirmed.

CLASSIFICATION OF LANDS-PROTEST-I EARING.

INSTRUCTIONS.

Acting Commissioner Best to the register and receiver, Illissoula, ilion tana,
August 10, 1895.

I am in receipt of your letter of July 29, 1895, which I quote:

In your circular of instructions April 13, 1895, in the matter of Classification of
Mineral Lan ds, Subdivision 4 of paragraph VII, you direct that orders for hearing
shall issue to the protestant and be by him served upon all parties in interest in the
usual manner.

The Northern Pacific Railroad Co. has signified its intention to file a protest against
the acceptance of the June report made by the mineral land commission for this
district. Said company has further signified its intention of serving notice when
issued upon the officers of this office as representatives of the United States. I have
advised said company that such would not be a legal service, but that notice might
be served upon the U. S. District Attorney, for this district. I should be pleased to
receive any instruction on the subject which you may see fit to communicate.

Paragraph VII, subdivision 4, circular of April 13, 1895 (20 L. D., 350),
is as follows:

4. The orders forthehearinigs provided forbysaidactshall issuetotheprotestant,
upon his application, and be by him served upon all parties in interest in the usual
manner.

The classification of lands inder the act may be based upon personal
examination of the land by the board of commissioners, upon the testi-
mony, formal or informal, of parties claiming to be familiar with the
facts, or upon both personal examination and testimony.

Two classes of cases may arise linder the act of February 26, 1895
(28 Stat., 683), on which hearings may be necessary.

1. When land has been classified as on-imineral and protests are
filed alleging the same to be in fact mineral in character.

In a case of this kind the order for a hearing must be served by the
mineral protestant upon the proper representative of the Northern
Pacific Railroad Company.

2. When the land has been classified as mineral and protests are
filed alleging the same to be in fact non-mineral.

In l cases where the land has been classified as mineral and pro-
tests alleging it to be non-mineral are filed, service of notice by publi-
cation, at the expense of the protestant, as in ordinary hearings, must
be had with personal service, when possible, upon all parties who are
noted in exhibit B of the commissioners' report as having furnished
evidence relative to the character of said land.
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In these cases, however, you will not fix a. date for the hearings
until report has been made of the protests filed as contemplated by
paragraph IX (a) of the circular of April 13, 1895, upon receipt of which
the Secretary of the Interior will designate an officer to be present at
said hearings, in accordance with the proviso to section 5 of the act,
whose duty it shall be to secure testimony which shall show the true
character of the land involved.

The circular of April 13, 1895, is modified accordingly.
Approved:

WM. H. Sims,
Acting Secretary.

RAILROAD GRANT-LISTED TRACT-CERTIORARI.

SWANSON . GALBRAITH.

The "listing" of a tract witiin the primary limits of a railroad grant confers no
right upon the company, if, for any reason, said tract is excepted from the grant.

An application to enter a tract so "listed," and rejected for that reason, and pending
on appeal, will attach at once, as.of the date of the application, on the cancella-
tion of the list as to said tract.

An application for certiorari will be denied, where it appears that the Commissioner's
decision, if before-the Secretary on appeal, would be affirmed.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 20, 1895. (J. L. TC.)

Oliver Swanson has applied for an order directing your office to cer-
tify to the Department the record in the case of said Swanson v. James
E. Galbraith, involving the E. - of the NW. j and the W. J of the NE.

of Sec. 19, T. 22 N., R. 11 E., O'Neill land district, Nebraska.
The tract described is within the granted limits of the Sioux City

and Pacific Railroad; and the line of road opposite the land was defi-
nitely located January 4, 1868.

The land was embraced in the homestead entry of one Johnson Eman-
uel, made on May 23, 1867, and canceled on May 13, 1875.

In March, 1883, the railroad company filed a list of lands, aggregat-
ing 2,232 acres, which had been "selected" by the agent of the company.
This list the local officers at Neligh forwarded by letter of March 30,
1883. Your office, by letter of May 19, 1884, returned it to the local
officers, with instructions "to admit or reject . . . . as you find
the lands subject to selection or not." In pursuance of said instrue-
tions the local officers, on May 23, 1884, rejected the company's applica-
tion to list the tract in controversy (inter alia), because of the homestead
entry of Emanuel (supra), existing -at the definite location of the road.
The company appealed to your office, which, on June 30, 1885, affirmed
the action of the local officers. It thereupon appealed to the Depart-
ment, which, on February 17, 1892, affirmed the decision of your office
(see a. and R. copybook No. 236, page 122).
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On September 3, 1889, James E. Galbraith applied to make home-
stead entry of the tract in controversy. The local officers rejected his
application, on account of (supposed) conflict with the grant to the
railroad company. Galbraith appealed to your office, where the matter
remained in abeyance for several years, awaiting final action by your
office and the Department upon the company's list embracing the tract.

On September 6, 1894, your office took action on Galbraith's appeal,
reversed the decision of the local officers, and directed that his appli-
cation to enter be allowed.

Prior to the last named date, however,-to wit, on May 14, 1892,-
Oliver Swanson applied to make homestead entry of the tract. Four
days later the local officers rejected said application because of the
prior and still pending application of Galbraith.

Swanson appealed to your office, which, on September 6, 1894,
affirmed their decision, He filed an appeal to the Department, which
appeal your office, on November 20, 1894, returned, on the ground that
it had not been filed in time.

Swanson has filed. an application for certiorari, insisting that his
appeal was filed in time; frther more, that your office erred (1) in
allowing Galbraith's entry while a contest between the government
and the railroad company was pending, and (2) in overlooking the
charge made by him that Galbraith's entry was made in bad faith, and
for speculative purposes.

The appeal ftom. your office to this Department contains this para-
graph:

In case the holding of this Department be against this applicant on each of the
points above, then this applicant asks that he may be permitted to make proof that
said Galbraith did not apply in good faith, but for speculation, as alleged in his
(Swanson's) affidavit filed with his application.

Whatever affidavit may have accompanied the appeal, no affidavit of
the character above mentioned accompanies the application for certio-
rari; and of course no hearing on charge of fraud can be ordered where
no showing whatever is made in support of the charge.

The application for certiorari states-

The application of Galbraith was made for land which was segregated by an
existing prime facie valid selection.

Upon this hypothesis counsel for applicant builds his entire argu-
ment. But he confounds the "selection" of lands within indemnity
limits, by which a railroad company may acquire a right to the same,
with the " listing " of lands within the granted limits, by which it can
acquire no right whatever in case the lands were for any reason
excepted from the grant. le quotes fom the case of Maggie Laird
(13 L. D., 502), and cites numerous other cases in support of the doc-
trine that "no rights are acquired by an application to enter land seg-
regated by an existing entry;" a doctrine which has. no bearing upon
the case at bar, inasmuch as the land here in controversy was not segre-
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gated; the railroad company never had any right thereil, it having,
been segregated at the date of definite location by Emanuel's entry-
which had been canceled (May 13, 1875), prior to Galbraith's applica-
tion, leaving the land unappropriated, vacant, and subject to entry at
the date of said application (September 3,1889).

Counsel contends further-" Galbraith offered no contest, and did
not even file an affidavit alleging ground for cancellation of the appli-
cation" (of the railroad company for the land).

That the selection was ultimately rejected was due to no effort of his-not even
to any information given by him ... . He does not claim any preference
right, based on contest, and presents no merits whatever.

It is true that Galbraith offered no contest, because there was noth-
ing to contest; he alleged no ground for cancellation, for there was
nothing to cancel; there was simply an erroneous listing by the rail-
road company of certain tracts that never had been granted-which
list, so far as it was erroneous, was disallowed, wholly irrespective of
Galbraith.

Galbraith applied to enter the tract at a time when it was legally
subject to entry. His application was properly rejected, however,
because the land was embraced in a pending list;. but as said listing
was erroneous and improper, upon its cancellation his right at once
attached as of the date of his application.

From this it will be seen that, if Swansoa's appeal from your office
decision (of September 6, 1894, supra,) had been granted, the Depart-
ment would have affirmed it. Therefore, if the present application
for certiorari were allowed, it would avail Swanson nothing; hence, it
should not be granted (Howden et al. v. Woodward Townsite, 19 L.
D., 331).

In -view of the conclusions herein reached, the question as to whether
the appeal from your office decision was filed in time need not be dis-
cussed.

The application is denied.

SIO-UX HALF BREED SCRIP-CONTEST-LOCATION.

STRONG V. PETTIJOFIN ET AL.

A contest against a location of Sioux half breed scrip, on unsurveyed land, will not
be dismissed on the ground that prior to the survey of the land, and adjustment
of the location, such a contest is premature, where a hearing has been had, and
the evidence submitted clearly shows the invalidity of the location.

A location of said scrip, made without improvement of the land, by, or on behalf of
the half breed, and in the interest of parties to whom the scrip had been assigned
by double power of attorney is invalid, and must be canceled.

Acting Secretary Sims to the Comm issioner of the General Land Office,
August 20, 1895. - (J. I. P.)

This controversy involves certain unsurveyed public lands which,
when surveyed it is alleged, will be the NW. 4 of the SW. 1 of Sec.
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29 and the N. I of the SE. 4 and the SW. of the SE. of said Sec.
30, Twvp. 62 N., R. 10 W., in the Duluth, Minnesota, land district.

Your office, by letter "I " of February 10, 1894, transmitted to this
Departnient the joint appeal of Buck, Betts and Little, and the sepa-
rate appeals of Pettijohn and W. H-. Adams from- your office decision
of November 24, 1893, holding for cancellation the Sioux half breed
scrip location of Pettijohn on te tracts above described, made June 3,
1887. The hearing i this case was had by order of your office of Octo-
ber 21, 1891, on the contest affidavit by Strong.

After the decision of the local officers, and appeal therefrom, Petti-
john, under the plea that he had been misled by the contestant's
attorneys, filed an application to have the case re-opened, and to be
permitted to intervene and to submit testimony as to his rights in the
premises; also the application of W. H. Adams was filed aking that
the case be re-opened, and that he be permitted to intervene and intro-
duce testimony as to his rights in the premises as the grantee of the
tracts in controversy, by conveyance from Pettijohn. Both of said
motions were overruled, for want of jurisdiction, by the local officers.
Your office decision held, in effect, that neither of said motions had any
merit, and they have appealed.

The appeal of Buck, Betts and Little, without setting forth seriatim
their assignments of error, presents, in substance the following:

That the contest of Strong against said scrip location is at this time
premature, because the lands involved are unsurveyed; that the
Department has no jurisdiction to entertain a contest against a location
of said scrip on unsurveyed lands until said lands are surveyed, the
plat thereof filed in the local office, and said location adjusted thereto.

On the day of the hearing before the local officers, Buck, Betts, and
Little, claiming said lands as the remote grantees of Pettijohn, appeared
specially, by attorney, and moved to dismiss the contest, on the same
grounds, substantially, as those stated in the appeal, and when the
evidence of the contestant was all in, they rested, without presenting
any testimony.

The act of July 17, 1854 (10 Stat., 304), under which this scrip was
issued, authorizes, in terms, its location on unsurveyed lands, on which
the scripee has first made improvements.

Rule 1, Rules of Practice, provides-

Contest may be initiated by an adverse party or other person against a party to
any entry, filing, or other claim under. laws of Congress relating to the public lands,
for any sufficient cause affecting the legality or validity of the claim.

This is certainly "a claim under a law of Congress relating to the
public lands.",

It has been the policy of this Department to hold where the question
was presented before hearing, that a contest against a pre-emption filing
or other evidence of inchoate interest in the public land, was premature
prior to final proof or final entry. But where a hearing has been had,
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as in this case, and the evidence adduced clearly shows the invalidity of
the filing or location, the Department has considered the same, and
canceled the filing application or location in question, apparently on the
theory that a multiplicity of suits should be avoided, rather than encour-
aged, by dismissing the contest for prematureness, and thus deferring
the same controversy until after final proof and entry.

The evidence i this case'shows that prior to the location of said scrip
on the land in question there had never been any improvements made
thereon by the scripee, nor by any one authorized by him, nor with his
knowledge and consent; that said location was not made in the scripee's
interest, as required by the statutes and the regulations of this Depart-
ment, but that it was made in their own interest, by parties to whom he
had, in fact, assigned said scrip, by a double power of attorney, one to
locate and one to sell, and should be canceled. Allen et al. v. Merrill
et al. (12 L. D., 138).

Your office decision is affirmed.

HOMESTEAD ENTRY-RESIDENCE-MARRIED MAN.

MUNSON V. CUSHING.

The fact that a homesteader's wife does not reside with him on the land covered by
his entry, but lives apart from him, and at their former place of residence, does
not prevent hini from establishing and maintaining the requisite residence under
his homestead claim.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 20, 1895. (C. W. P.)

This is a motion for review by D.-Munson in the above entitled case
of the decision of the Department of April 18, 1895, which reversed
the decision of your office of December 16, 1893, and dismissed his con-
test against the homestead entry, No. 3558, of Michael P. Cushing, of
the NE. 1 of section 18, T. 18 N., R. 10 W., Oklahoma land district,
Oklahoma.

In this notion for review it is assigned as error that the decision-

(1) fails to take into consideration the facts shown by the record, that, the defendant
is and was a married man and has wholly failed to bring his family upon the land or
to make an effort so to do;

(2) That the decision

is contrary to law in this, that it finds and holds that a married man can maintain
and establish residence elsewhere than at the home and abode of his family, and
that he can comply with the homestead law by going upon the homestead and stay-
ing there a very few nights in person, while his family are at all times residing at
his former home, and by personallybeing absent from the land twenty-nine-thirtieths
of the time from the date of entry to date of hearing, and never returning thereto
thereafter, and his* family at all times residing at the old home. -

1438-VOL 21-8
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In the decision of the Department no reference is made to the fact
that the' entryman is a married man, for the reason that the defend-
ant's appeal from the judgment of your office turned upon the question
of his personal residence upon the land, upon which your office had
placed its decision reversing the judgment of the local officers dismiss-
ing the contest.

The evidence showed that the defendant had been separated from
his wife and family for about five years. It is true that a husband and
wife, while they live together as such, can have but one and the same
residence. (Thomas E. Henderson, 10 L. D., 266). But the home of
the wife is presumptively with her husband. (Bullard v. Sullivan,
11 L. D., 22). And the fact that the wife continues to reside at the
former residence, apart from her husband, does not prevent him from
establishing and maintaining a residence at another place. It merely
raises a presumption against the bona fides of the change of residence,
which may be rebutted by proof (B. F. Heastoni, 6 L. D., 577), and was
rebutted in this case by the ncontradicted evidence of the entryman.

For these reasons I am of opinion that this motion does not show
proper grounds for review, and it is denied.

HOMESTEAD ENTRY-OK LAHOIA LAND-QUALIFICATION.

BRUCKEER . BUtSCm:EC ANN (ON REviEW).

In determining whether a homesteader is disqualified by the ownership of land, the
grant of a railroad right of way across the same can not be regarded as dimin-
islinlg the acreage held in fee by the homesteader.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 20, 1895. (C. J. W.)

I have considered the motion forwarded with your office letter of
August 7, 1895, for review of departmental decision of June. 13, 1895,
in the matter of the contest of Daniel Brucker v. William Buschmann,
involving NE. ,, Sec. 32, T. 13 N., R. 3 W., I. M., Oklahoma City land
district, Oklahoma Territory.

Buschmann's entry was made November 11, 1892.
February 22, 1893, Brucker filed affidavit of contest alleging, in sub-

stance, that Buschmann was the owner of 160 acres of land at the time
he made the entry of the land'in dispute, which he fraudulently con-
veyed, but still owned, and that he was therefore disqualified as a
homestead etryman.

The local officers found in favor of the contestant.
On appeal of Buschmann to your office on February 24, 1894, your

office affirmed the finding of the local officers, whereupon Buschmann
appealed from your office decision and on June 13, 1895, said appeal
was considered and passed upon here, affirming your office decision,
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and it is said last named decision ivhich movant ow prays may be
reviewed.

Ihave carefully considered said motion and find that it presents
one question not specifically passed upon in the decision complained of.
It is urged by counsel for Bnsehmai. that one ground of his appeal
from your office decision was that the tract of land conveyed by Busch-
mann to Pfeiffer was less than one hundred and sixty acres, by reason
of a railroad right-of-way passing through the quartet section, and that
this insistence did not receive consideration in said departmental deci-
sion, and that if considered, the result of the decision would have been
different.

I have, therefore, carefully considered the question as to whether or
not the grant of a right-of-way to a railroad company through lands.
touches the fee. I find in the case of Pensacola and Louisville. R.
Co.,'exparte (19 L. ., 380) itwas held-

That a statutory grant of a railroad right of way is a grant of an easement and
the lands over which the right of way is located may be disposed of by patent to
others, subject to whatever right the company may have in the same.

See also Smith v. Townsend (148 U. S., 490), where the same doctrine
is stated.

I have no doubt of the correctness of this holding. A review of the
decision i question could do the movant no good on this proposition.
The motion presents no other question not filly considered when the
decision was rendered, and the motion is denied.

HOMESTEAD E:N TRY-COMMUTATrON.

HOWARD G. RoBniNs.

A homestead entry made after the amendatory act of March 3, 1891, can not be corn-
: .muted without a showing of fourteen months' residence and cultivation after

the date of said entry.-

Acting Secretary Sims to the Commissioner of te General Land Office,
August 20. 1895. (J. L. MeC.)

Howard C;. Robbins has appealed from the decision of your office,
dated February 21, 1893, rejecting the commutation proof offered by
him upon his homestead entry for the NE. - of the NE. i of Sec. 32,
'T. 37 N., R. 9 E., Wausau land district, Wisconsin.

The entrvman made his original entry on July 21, 1891, and com-
mutation proof and final entry on October I5, 1891-two months and
twenty-four days later.

The ground of the rejection of said proof was, that it failed to fulfill
the requirements of section 2301 of the United States Revised Stat-
utes, as amended by section 6 of the act of March 3, 1891, which
permits the commutation of a homestead entry only after fourteen
months from the date of the original entry.
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The appeal of the entryman alleges that he-

initiated his homestead entry by actual settlement on the 20th day of December,
1890; and under the act of May 14, 1880, all of appellant's rights as a settler dated
back to the day of settlement; that his original commutation proof showed continuous
residence and cultivation from the 20th of December, 1890, to the day of said commu-
tation, a period of more than six months, which period of six months was all that
was required, inasmuch as all his rights, including that of commutation, related back
to date of original settlement.

-Section 2301 of the Revised Statutes, as amended, reads:

Nothing in this chapter shall be so construed as to prevent any person who shall
hereafter avail himself of the benefits of Sec. 2289 from paying the minimum price
for the quantity of land so entered at any time after the expiration of fourteen
calendar months from the date of such entry, and obtaining a patent therefor upon
making proof of settlement, and of residence and cultivation, for such period of
fourteen months.

Section 2289 of the Revised Statutes is the section providing for
homestead entries. Robbins " availed himself of the benefits of " said
section when he applied, on July 21, 1891, to make homestead entry of
the tract in question. This was not until after the passage of the
amendatory act of March 3, 1891. In his case, therefore, commutation
could be made only tinder the act i force when he made his entry-
which requires settlement, residence, and cultivation for fourteen
months after entry.

I therefore concur in the conclusion of your office that Robbins has
failed to comply with the requirements of the homestead law, and
affirm your office decision demanding that he furnish supplemental
proof showing residence and cultivation for a period of fourteen months
subsequently to the date of his original entry.

EXTENSION OF TIME FOR PAYMENT-CASES MADE SPECIAL.

GEORGE W. ROBINSON.

Under the joint resolution of September 30, 1890, the right to an extension of time
for payment should be accorded, where the claimant is unable to pay for the
land on account of any failure of crops for which he is in no wise responsible.

Cases involving the question of the right to an extension of time for payment should
be made special.

Acting Secretary Sins to the Commissioner of the General Land Office
August 20, 1895. (G. 0. R.)

George W. Robinson filed his declaratory statement for lots 2 and 4,
and the S. j of the NW. ,4 Sec. 2, T. 27 N., R. 18 W., Valentine,
Nebraska, July 31, 1890, alleging settlement April 23, 1890. He sub-
mitted final proof August 4, 1893, which appears to be satisfactory as
to residence, cultivation, etc. September 4, 1893, he made an affidavit,
duly corroborated, stating that on December 26,1890, he was badly
burned in a very destructive prairie fire; that as a consequence of the
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burn, he lost one eye and almost the sight of the other, so that he was
unable to do ay work during the season of 1891, and scarcely any
work during the season of 1892, and consequently did not raise any
crops on te land during those two years; that he lost all he had,' except
what was in his house; that for these reasons he was unable to pay for
the land, and asked an extension of time in which to make payment,
under the provisions of the joint resolution of September 30, 1890
(26 Stat., 684).

Your office, by decision dated November 22, 1893, denied the appli-
cation, and au appeal brings the case here.

In his appeal (which is sworn to), he sets forth more fully the 'dis-
astrous consequences of the fire, stating that his stable, out-buildings,
two horses, one mule, two cows, three calves, and about thirty chick-
ens-all his property-were burned; that being unable to work, his
neighbors, during the seasons of 1891 and 1892, put in and cultivated
crops on his land, but oing to the drouth and hail he realized but
little.

The facts now presented would certainly entitle the claimant to the
extension applied for.

The joint resolution of 1890 authorizes an etension of time, not
exceeding one year, to make payment for the land, when " any settler
on the public lands by reason of a failure of crops for which he is in
no wise responsible is unable to make the payment," etc. This resolu-
tion is remedial, and should have a liberal construction. Nathaniel
Woodiwiss, 15 L. D., 339; Edward W. Sheldon, 16 L. D., 390.

Failure of crops for which the applicant is in no wise responsible,
when properly shown, forms a basis upon which the application should
be allowed.

Failure of crops from natural causes, as drouth, hail, wind storms,
etc., is the usual averment upon which the application is based; but
the failure need not be from natural causes to justify a favorable con-
sideration of the application. Any failure for which the applicant is
in no wise responsible is sufficient.

It was shown in the first affidavit, and duly corroborated, that in
December, 1890, the claimant was badly burned in a destructive prairie
fire; that as a consequence he was unable to leave his bed until April,
1891; that one of his eyes was entirely put out in the fire and the other
eye almost blinded; that as a result he could do no work in 1891, and
scarcely any in 1892, and therefore raised no crops of any consequence
in those years; in addition to the loss of his sight, lie alleges that he
lost in the fire nearly everything he had, except what was in the house.

The resolution being remedial in character, and therefore to be liber-
ally construed, and the averments made by claimant showing that the
failure of crops for 1891 and 1892 resulted from a cause for which he was
in no wise responsible, I think the extension of time asked for should
have been granted.
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The appeal, moreover, shows an additional reason for granting the
application-namely, that owing to the drouth and hail during the sea-
sons of 1891, and 1892, scarcely anything was raised on the land culti-
vated by his neighbors.

The second section of the act of July 26, 1894 (28 Stat., 123), provides:

That the time of making final payments on entries under the pre-emption act is
hereby extended for one year from the date when the same becomes clue, in all oases
where pre-emption entrymen are unable to make final payments from causes which
they can not control, evidence of such inability to be subject to the regulations of
the Secretary of the Interior.

This act shows the growing liberality of Congress to settlers on the
public domain, who from unavoidable circumstiances are unable to pay
for the land upon which settlement has been made.

fiad the applicant been allowed the time asked for in the first
instance, payment would have been due September 4, 1894; he has
therefore obtained nore by his appeal than he asked for in his applica-
tion. To avoid this condition cases involving the question of the right
for an extension of time in which to make payment will, in the future,
be made special.

Claimant will be called upon to make payment within sixty days
from date of notice hereof.

The decision appealed from is reversed.

REPAYMENT-DOUBLE MINIMUMN LAND-ACT OF JUNE , 1S72.

CLINTON G1uRNEE.

Repayment of alleged double minimumn excess on canceled cash entries made under
the act of June 8, 1872, on the ground that the Secretary of the Interior, in
fixing the price of the land, erroneously supposed it to be within the limits of
a railroad grant, can not be allowed, it not conclusively appearing that the
Secretary was controlled by the reason alleged.

Acting Secretary Sits to the ommissioner of the General Land Office,

August 29, 1895. (E. W.)

Clinton Gurnee, by Horace F. Clark, his attorney, has appealed from
the decision embodied in your office letter of February 23, 1894, and
assigns error therein upon the following grounds:

1. Error in holding that at the date of entry of these lands, located with Chip-
pev a half-breed scrip, the price was $2.50 per acre;

2. Error in holding that the price paid was proper, without regard to the situation
of the lands as to railroad limits;

a3. Error in not reimbursing the claimant for the excess of $1.25 paid for the lands,
which are outside the limits of any railroad grant;

4. Error in denying repayment.
Wherefore the said Clinton Gurnee prays that said decision of February 23,1894,

be reversed, and the Hon. Commissioner be directed to adjust his account.

Gurnee applied for repayment of $1.25 per acre on San Francisco,
California, cash entries Nos. 6[74, 6175, 6996, 6997, and 7282, for S.4
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of NW. Sec. 1; W. of NW. -, Sec. 12; W. of SW. I, sec. 12;
lots 2 and 3, Sec. 13, and N. i of SE. Sec. 12, Tp. 31S., R. 12 E., M.
D. M. The various cash entries mentioned above, were, as the records
of your office show, located with Chippewa half-breed scrip, all of
which were subsequently canceled. Your office letter which denies
the application of claimant, erroneously describes the scrip as Sioux
half-breed.

It appears that certain scrip issued in this Department based upon
the 7th clause of Article 2 of the Treaty of September 30, 1854, 10 U. S.
Statutes at Large, page 1110.

It appears further that subsequent to this the supreme court of Cal-
ifornia decided that said scrip issued without authority of law.

The lands in controversy are included in those which were located
with claims arising under the 7th clause of said treaty.

On June 8, 1872 (17 Stat., 340), Congress passed au act authorizing
the Secretary of the Interior to permit the purchase with cash or mili-
tary bounty land warrants of sch lands as are included in the category
herein above mentioned.

Gurnee is seeking to avail himself of the provisions of said act of
June 8, 1872, and his contention is that whereas he purchased said
land at the double minimum price fixed by the Department, he is
entitled to repayment upon the ground that the Secretary of the
Interior at the time he fixed the price did so under the misapprehen-
sion that said lands were within the granted limits of the Atlantic
and Pacific Railroad Company.

He contends further that it was ascertained in 1886 that said lands
were not within the limits of said railroad grant.

In an elaborate and carefully prepared brief, counsel for claimant
sets up certain reasons in support of his contention, that the Secretary
of the Interior fixed the double minimum price of- the lands in contro-
versy under the misapprehension herein above referred to.

Secretary Delano, who passed the order fixing the price in 1873,
makes use of the following language:

Said act is in my judgment broad enough to cover these cases and afford the relief
asked. . . . Under the authority vested in me by the said act, and in view of
the strong equities attaching to the case nuder consideration, I wold recommend
that the price of these lands be ixed at $2.50 per acre, that being the highest stand-
ard of value affixed by general laws to the public lands.

There is nothing in the above quoted words of the Secretary to
support the contention that he erroneously supposed the lands to be
within the granted limits of the railroad.

While the reasons assigned by counsel for elaimant night justify the
inference that the Secretary was laboring under a misapprehension, I
am of the opinion that it should be conclusively shown that he was in
error before the Deparitment will be justified in ordering the repayment
as contended for.

Your office decision is therefore affirmed.
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RAILROAD GRANT-SETTLEMENT CLAIMS-nEINQUISHMENT.

FLORIDA CENTRAL AND PENINSULAR Ry. o.

Lands embraced within entries at the dates of the general relinquishments executed
by the comilany should not e listed inder the grant, where such entries have
been canceled, in the absence of evidence that,. at the dates named in said relin-
quishments, there were no acthal settlers o the lands entitled to the benefit of
said relinquishmlents.

Acting Seeretai-y &bns to the Commissioner o the General Land Office,
(J. I. 11.) August 29, 189.5. (F. W. C.)

I am in receipt of a letter fron C. W. Holcomb, Esq., attorney for the
Florida Central and Peninsular Railway Company, requesting a modi-
fication of the directions given in departmental letter of November 2,
1892 (15 L. D., 528), in which it was held that-

Lands covered by entries intactat the date of the general relinquishments executed
bythe Florida RailwayfTnd Navigation Company forthe benefit of boafide settlers,
should not be subsequently listed on account of the grant. where such entries have
been canceled, in the absence of satisfactory evidence that the entrylinen were not
entitled to the benefit of said re-linquishinents. (S'yllabus.)

It is claimed by the company that the mere fact that the records
showed a homestead entry covering a tract at the dates named in the
general relinquishments executed by the company did not cause the
relinquishment to attach to such tract, but it was necessary that the
person claiming such entry be shown to be an actual settler entitled
to equitable relief.

This is nowise in confict with the position taken in the decision
which it is sought to have modified.

If the entries were still of record and the company was seeking to
select them, woulM it not be incumbent pon it to show that the entry-
men were not included in the terms of the relinquishinent?

It has been repeatedly held that if the conditions necessary to the
attachment of the relinquishment once existed the subsequent aban-
donmient of the clain by the settler would not cause the right of the
road to again attach to the land.

The records show the entries intact at the dates amed in the
releases; that they have since been canceled and the lands selected
by the company, but as to Nhether the lands were in the possession of
actual settlers at the dates named in the releases, the record is silent.

The company has perhaps acted upon the record showing in some
instances, and made selections in lieu of tracts embraced in pending
entries, which entries were afterwards canceled. /

If so, would it accept unquestioned a holding that such cancellation
worked a abrogation of te selection?

It is not proposed to put the company to an unnecessary hardship in
this matter, but before these lands can be safely listed it must be shown
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that, at the dates named in the releases, there were no actual settlers
upon the lauds entitled to the benefits of the relinquishinents

Where the company desires to make a showing as to the actual coil-
dition of the land at the dates named in the releases, suclt tract being
covered by an entry of record at those dates, it should publish notice
for a period of thirty days, naming a date on which such showing would
be made, and in the event no one appears to contest, the showing might
be made by affidavit, but when any one appears, the case must be dis-
posed of in the usual manner, following the rules providing for hear-
ings in contest cases.

You will qdvise the conpany hereof.

ACT OF JUNE 3, 1878-I'ILISHED NOTICE OF APPLICATION.

EDWIN BONNELL.

The published notice of intention to purchase a tract of land under the act of June
3, 1878, is sffieient, where it contains the statutory requirements, and is made
on the form issued by the Laud Department.

Acting Secretary Sims to the Commissioner of the General Land Office,
.(J. I. HI.) August 29, 1895. (A. E.)

This is an appeal from your office decision of March 6, 1894, suspend-.
ing the cash entry of Edwin Bonnell made May 8, 1893, for the NW.
i, Sec. 9, Tp. 31 N., R. 10 E., Susanville, California. This entry was
made in accordance with the act of June 3, 1878 (20 Stat., 89).

The suspension was made because-

'The published notice does not give the name of the officer before whom, nor the
date when, proof was to be taken; and the names of the witnesses . . . are
omitted; the non-mnineral affidavit is also omitted.

An examination of the notice which your office holds to be defective
shows that the same contained all that the act required, and was a
duplicate of the notice posted by the register in the local office.
Further, the notice used was the printed form issued by your office for
cases of this kind, and in a letter of August 2, 1892, your office
informed the local officers at Susanville, that said notice which omitted'
the names of witnesses was sufficient.

In view of this, and that the applicant has in other respects complied
with the law, your office decision is reversed, and you will issue patent
in accordance with the provisions of the act.
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PRACTICE --APPEAL-eNTERLOCUTORY ORDER-CERTIORARI.

JOHNSON ET AL. V. BEAUFORT ET AL.

An order of the local office directing a rehearing in a case on which final action has
not been taken by said office, is nterlocutorv in character, and an appeal there-
from will not lie to the Commissioner; nor will an appeal be entertained from
the Commissioner's decision denying the right of appeal from the local office.

If an appeal is not wrongfully denied, certiorari will not be granted, unless the facts
set out show that the applicant is entitled to relief under the supervisory
authority of the Secretary.

Acting Secretary Sims to the Commissioner of te General Laud Office,
August 29, 1895. (C. W. P.)

Vincent Johnson and others have filed a petition for an order under
Rules 83 and 84 of Roules of Practice, directing your office to certify to
the Department the papers in the case of Vincent Johnson et al. against
Henry 'Beanfort and the Pontiac Mining Company, concerning their pro-
test, claiming to be interested in the Iowa, Joplin and Cascade lode
claims against mineral entry, No. 306, made June 6, 1890, by Henry
Beaufort upon the Snow Storm No. 2, and Rainstorm No. 2, lode claims,
Glenwood Springs land district, Colorado.

From the petition it appears that on January 11, 1895, the register
and receiver at Glenwood Springs ordered a re-hearing in said case.
From which order petitioners herein appealed to your office. March 25,
1895, your office decided as follows:

It is accordingly held that the case is yet before your office for final action, and
that in allowing the order for a re-hearing you acted within your discretion, and
such order being interlocutory no appeal would lie therefrom.

On May. 24, 1895, the petitioners appealed from the decision of your
office.

On Jne 4, 1895, your office decided that--

as an appeal (lid not lie from the interlocutory action of the local officers, no appeal
would lie from said office letter of March 25,1895, as the case is still before the:
local office, and the action of this office was not a decision on the merits of the
case,

and you dismissed the appeal.
In my opinion your decision is supported by the authorities. In

Piper v. State of Wyoming (1.5 L. D., 93), it is said

Had the application (to open the case) not been made until after they (the local
officers) had taken final action in the case, the rule would have been different, but.
even then, I think it would have presented a case where you would have had a
right to exercise your discretion by advising a further investigation under the last
clause of Rule 72 of Rules of Practice.

In Horn v. Burnett (9 L. D., 752), referred to in the case of Piper v.
State, of Wyoming, sujpra, it is said:

Regarding your office decision of June 28, 1886, I am of the opinion that the same
is erroneous. Burnett male his motion to be allowed to introduce testimony for the
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defence at a time when the case was still undecided by the local officers; they had
rendered no decision and their report was not forwarded to the General Land Office;
the ease was still before them and it was resting in their discretion, whether to allow
more testimony to go in or not. See rele 72 of the Rules of Practice. I do not think
that in this instance the discretional power of the local officers was abused. Besides
the order granting to Burnett the privilege to put in his testimony was interloca-
tory, it-was not final action or decision within the meaning of Rule 43 of the Rules
of Practice.

There being no doubt of the jurisdiction of the, local officers, and that
their action was not subject to appeal, the only question for considera-
tion is whether the local officers were guilty of an abuse of their dis-
cretion in ordering a rehearing.

The grounds for the application for a certiorari, as set ot in the
original petition, are:

First. In not directing the local officers to transmit the fall record of the hearing
in order to enable him to determine whether or not there had been any abuse ii the
exercise of their discretionary powers.

Second. In not holding that the action of the local officers granting a rehearing
in this cause,- was an abuse of their discretionary powers, and is therefore reviewa-
ble on appeal.

Third. In dismissing our appeal from the decision of the local officers and denying
our right of appeal from his decision.

Fourth. In not dismissing said application and denying the right of the Pontiac
Mining Company to a re-hearing.

The supplenentary petition is not verified, and is therefore dismissed.
If the appeal is not wrongfully denied, certiorari will not be granted,

ufiless the facts set forth show that the applicant is entitlbd to relief
under the supervisory authoiity of the Secretary (Nichols v. Carlson,
15 L. D., 126).

No reason being shown why the supervisory authority of the Secre-
tary should be exercised i this case, the application for certiorari is
denied.

RAILROAD GRANTSETTLEMrENT CLAIMN-PRE-EMPTION FILING.

NORTHERN PACIFIC R. R. CO. V. STEINER.

The residence upon, and cultivation of a tract at date of definite location excepts
the land so occupied from the operation of a railroad grant.

An uncanceled pre-emption filing excepts the land covered thereby from the opera-
tion of a railroad grant on the definite location thereof.

Acting Secretary Sins to te Commissioner of the General Land Office,

August 29,1895. - (J. L. McC.)

I have considered the case of the Northern Pacific Railroad Com-
pany v. Theodore Steiner, involving the SE. 1 of the SE. J of Sec. 19-
T. 13 N., R. 19 E., North Yakima land district, Washington.

The tract is within the primary limits of the grant to said railroad.
On March 16, 1878, one Henry Y. Owen filed pre-emption declaratory
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statement for the tract, alleging settlement March 1, 1878. Said filing
remained of record uncauceled at the date of the filing of the map of
definite location of the road, May 24, 1884.

Steiner made homestead entry for the land on March 8, 1886, claiming
to have established residence thereon January 1, 1882. On January
27, 1887, he made commutation proof, and cash certificate issued
thereon.

The company did not appear at the time of the offer of proof? but
afterward moved that the proceedings be vacated. The motion was
denied, and the compariy appealed. The case was brought before the
Department on said appeal by your office letter of June 7, 1887; and
on Julyl1, 1892 (248 L. & R., 135), the Department rendered a decision
holding that, in the absence of an allegation of a continued claim under
Owen's filing to the date of definite location, the same must be pre-
sumed to have been abandoned prior to that date; and ordered a fr-
ther hearing to afford all parties opportunity to offer testimony as to
the status of the land at said date of definite location.

Such hearing was had on the 8th of December, 1892. As the result
thereof, the local officers found that, " it appears very clear from a pre-
ponderance of the evidence that the homesteader, Steiner, was, with
his family, residing upon and cultivating the tract in question at the
date of definite location." The railroad company appealed to your
office, which, on April 13, 1895, arrived at the same conclusion. The
company has appealed to the Department.

I have examined the testimony carefully, and concur-in the conclu-
sion reached by the local officers and your office that the tract was
excepted from the grant by Steiner's settlement and residence.

The company contends that Steiner was not a legal settler, and could
not make a legal settlement on the land, in. 1884, prior to the company's
definite location; and that if he was upon the land, it was as a tenant
of the company, and not as a settler under the public land laws..

These are questions that need not be discussed. If the land was
not excepted by Steines settlement and residence, it was by Owen's
pre-emption filing, uncanceled at the date of definite location. '(Whit-
ney v. Taylor, 158 U. S., 85.)

The decision of 'your office rejecting the company's claim and hold-
ing Steiner's entry intact, is hereby affirmed.
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APPLICATION TO SET ASIDE PATENT-MINING CLAIM.

BuT1TE AND BOSTON MINING COMPANY.

Where a petition is addressed to the General Land Office asking for a suit to set aside
a patent, the matter should be reported to the Department with an expression of
opinion as to the advisability of ordering a preliminary hearing. 

A lode or vein within a placer claim, and known to exist at date of the placer entry,
is, by the terms of the law, excepted from the operation of the placer patent,
and a lode patent may thereafter issue for the excepted lode or vein, on due
proof of compliance with law.

The United States should not attack its own patents, duly and regularly issued,
without a clear and convincing showing that fraud was committed in procuring
its issuance.

Acting Secretary Sims to the Cosnmissioner of the General Land Office,
( J. 'I . H.) August 29, 1895. (F. L. C.)

An application has been filed in behalf bf the Butte and Boston
Mining Company for certification to this Department, for supervisory
action, under rules 83 and 84 of practice, of the record in the matter
of the petition of John Sloan and Margaret D. McRae to have sit
brought to vacate patents issued on placer mineral entries, Nos. 491
and 597, Helena land district, Montana. Said petition is opposed by
the Butte and Boston Mining Company as the present owners by pur-
chase of said patented mineral lands.

The grounds for the petition for suit are:
1st. That at the dates of filing the placer applications upon which

patents subsequently issued, the land embraced therein contained
known lodes or veins of mineral bearing rock.

2d. That the applicants and entrymen had failed to comply with the
law in the matter of expenditure upon ir for the development of said
placer. mining claims.

Petitioners asked that a hearing be ordered to prove the truth of
these averments, and thus lay the proper foundation for suit.

The request for hearing was granted by your office letter of March 6,
1894. A motion was filed by the Butte and Boston Mining Company
and the Boston and' Montana Smelting Company that the order for
hearing above mentioned be revoked. This was denied by your office
letter of June 14, 1894.

By telegram from your office, dated June 19, 1894, the order for
hearing was suspended. to await further instructions.

By your office letter iof February 8, 1895, this suspension was re-
moved, and direction was given that the hearing proceed. From said
order the Butte and Boston Mining Company then sought to appeal,
and by your office letter of March 2, 1895, the right of appeal' was
denied. Hence the application for certiorari.

In this connection, it may be observed that the order for hearing was
made by your office on its own responsibility, and without consulting
or asking the advice of the Department.
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Petitions for suit to set aside patents are usually addressed to the
Department, which, before taking action thereon. requests a report and
recommendation from your office. In this case the petitioi was addressed
to the Commissioner of the General Land Office, and the Secretary of
the Interior, and your office by letter of March 2, 1895, denying the
right of appeal, attempted to justify its action in ordering a hearing for
the purpose herein indicated without consulting the Department.

It is suggested that it would be better practice, in every case where
suit is asked to set aside patent, to first report the matter to the Depart-
ment, with expression of view as to the advisability of ordering a pre-

V liminary hearing with a view to requesting suit. If hearing is then had,
it is on the concurring judgment of your office and this Department,
and there can be no ground for complaint. Sch course can cause but
little delay, and should the petition in any instance present such a
prima facie case as in. the opinion of your office would warrant the
ordering of a hearing with a view to suit, and the Department think
differently, parties in interest would be saved the trouble and expense
incident to a hearing.

Recurring now to the case in hand, a further brief recital is necessary
in order to intelligently consider the questions presented by the appli-
cation for certiorari, and to deterajine whether the hearing ordered by
your office should proceed. -

December 5, 1878, James A. Talbot and seven others located a placer
mining claim in township 3 north, range 7 west, Helena, Montana, cov-
ering one h-undred and sixty acres of land. January 30, 1879, applica-
tionI for patent was filed by the locators, and on April 13, 1879, mineral
entry No. 491 was made for substantially the same >ground, embracing
151.57 acres. May 31, 1880, patent issued on said entry.

June 8 1880, James A. Talbot and Richard S. Jones located as a
placer other land in the same section, containing 28.85 acres.- August
9, 1880, they filed mineral application, and on November 2, 1880, mineral
entry No. 597 was allowed. March 31, 1882, patent issued thereon.

The proofs upon which these entries were made appear to have been
in all respects regular, and were deemed satisfactory by the local office
and by your office. They and the patents issued upon them stood
unassailed until this petition for suit was filed upon which your office,
in 1894, ordered a hearing.

The entire record, including the original entry papers on which the
patents are based, has been forwarded by your office, and is now before
me, and to that extent the application for certiorari has-already served
its purpose. The showing made by said application is such as, in. my
judgment, to warrant examination of the record and consideration of
the merits of the petition for suit.

With reference to the first point made by petitioners, to wit, that the
land embraced in their placer patents contained lodes or veins known
to exist at the date of entry and of patent, it is sufficient to say that if
such lodes did exist as alleged, they are reserved from the operation of
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.the placer patent by the terms of the law itself (Sec. 2333, Revised Stat-
utes), and lode patent may issue therefor upon due proof of compliance
with law. (South Star Lode, on review, 20 L. D., 204.)

In this connection it may be noted that certified copies of certain
court records, on file in the case, show that in December, 1888, the
Butte and Boston Mining Company (the applicant now here for certio-
rari) brought suit in the district court of the second judicial district in
and for Montana Territory, county of Silver Bow, for possession of certain
land, evidently that now claimed to be known lodes, within the bound-
aries of the tracts covered by the placer patents issued to Talbot et al.,
and for damages. One of the petitioners in this case was a defendant
in that suit. The trial was by jury and the finding was for plaintiff.
This finding and judgment were affirmed by the supreme court of Mon-
tana, April 29, 1895. These judicial findings, while not binding upon
this Department, would be regarded as highly persuasive, were it nec.
essary now to consider the question as to the character of the lands
claimed as lodes, and are referred to as a part of the history of the liti-
gation between these parties relative to these lands during the past
years.

The only question now left for consideration is that as to the alleged
failure of the placer claimants to comply with the law in the matter of
expenditure upon and for the placer mining claims.

As before stated, the proofs under the applications for patent were
regular, and made in accordance with law and the regulations. They
were found satisfactory by the local office and your office, and were not,
when offered, challenged by any one. Not until a dozen or more years
were they attacked before this Department. During that time there
had been numerous transfers of title, until it now rests in the present
applicant for certiorari, the Butte and Boston Mining Company, and
that company has made large outlay (estimated at more than $800,000)
in the. erection upon the ground of smelting and concentrating works,
etc. These purchases and extensive iinprovements were made on faith
of the title passed out of the government as evidenced by its patents,
which title should not be lightly disturbed.

There are in the record numerous affidavits for and against the bona
fide character of the proofs made by the entrymen preliminary to the
issuaiee of patent. A reading of these affidavits leaves the mind in
grave doubt as to whether there was a bona fide compliance with law
in the matter of expenditure.

The governennt should not attack its own patents, duly and regu-
larly issued, without a clear and convincing showing that fraud was
committed upon it in procuring the issuance. Especially is this true
-where, as in this case, many years have elapsed since the issuance of
patent.

As has been' said, the title under the patents in question is now in
the Butte and Boston Mining Company, and has been since 1888.
There is no showing that said company was other than a bona fide pur-
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chaser-nothing to connect it with a fraud on the part of the locators
if such fraud existed. On the other hand, the facts and circumstances
indicate very clearly the bona fide character of its purchase. There
are affidavits from the company on that point, and to that effect; and,
besides, it is not to be presumed, if said company was a party to or
had knowledge of any fraud in connection with the entry of the land
in question and the procurement of patent therefor, that it. would have
risked the expenditure in improvements of nearly a million of dollars,
for it would have known that every dollar so expended was in peril
and liable to be lost.

After a fll and careful consideration of the whole matter as pre-
sented by the certiorari and by the petition for suit, I an of the opinion
that.there is not such showing as warrants an order for hearing with
a view to bringing suit. The order of your office is therefore annulled
and set aside, and the petition of Sloan and McRae is denied.

PRACTICE-MIOTION FOR REVIEW.

JAMES MCVICAR.

A decision of the Department will not be reversed on review on the ground that the
departmeita,]. rtle followed therein has been reversed by the supreme court, where
said decision, when made, was in accord with the rulings of the Department.

Acting Secretary Sigms to the Commissioner of the General L-and Office,
A tgust 31, 1895. (F W. C.)

I am in receipt of your office letter of July 19, 1895, enclosing a
motion filed on behalf of James Me Vicar, for the review of departmental
decision of January 22, 1895 (20 L. D., 62), which affirmed your office
decision in denying his application for the repayment of the ouble-
minimum excess required to be paid upon his entry covering the W. -

of the SW. :, the NE. T of the SW. and the SE. of the SW. of
Sec. 27, T. 47 N., R. 10 W., Ashland land district, Wisconsin.

This land falls within the indemnity limits of the grant made by the
act of June 3, 1856 (11 Stat., 20), to aid in the construction of the road
now known as the Chicago, St. Paul, Minneapolis and Omaha railroad
company.

By the act of May 5,1864 (13 Stat., 66), said grant was increased
from six to ten sections per mile and this tract fell within the enlarged
granted limits.

By the same act a grant was made to aid in the construction of a
railroad now known as the Wisconsin Central railroad. This tract also
fell within the granted limits of said grant. so that it was within the
common ten mile granted limits of the two roads under the act of May
5, 1864, supra.

Within said enlarged common limit it has been the previous holding
of this Department that the grant made was of a moiety on account of
each of the roads, but as the lands had been previously reserved for
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indemnity purposes on account of the grant of 1856, they were thereby
excepted from the operation of the grant for the Central company
leaving theUnited States and the Omaha company tenants in common
as to the odd numbered sections within such conflicting limits. (See 10
L. D., 63 and 147; also 11 L. D., 515.)

In the adjustment of the Omaha grant said company was required to
make selection of lands within the common liit equal to its moiety,
to which it was given full title, the remaining lands being held to
apply to the moiety for the Central company's grant, which being
defeated by the reservation under the act of 1856, as before stated,
were opened to entry. The land in question is a portion of that restored,
and in completing entry therefor, MeVicar was required to pay at the
rate of $2.50 per acre or the double minimum price.

By the fifth section of the act of May 5, 1864, supra, it is provided:

That the sections and parts of sections of lands which shall remain to the United
States within ten iules on each side of said roads, shall not be sold for less than
double the minimum price of the public lands when sold.

In the decision under review it was held that:

The land in question being within ten miles of the Omaha roadand remaining to
the United States, for the reasons before named was properly rated at double the
minimum price, and your office decision rejecting the application for repayment on-
account thereof was proper and is hereby affirmed.

The motion under consideration calls attention to the recent decision
of the United States supreme court in the case of the Wisconsin Cen-
tral R. I. (Jo. v. William 0. Foresythe, June 3, 1895, in which the court
holds, in effect, that the withdrawal made for indemnity purposes under
the act of 1856 did not serve to defeat the attachment of rights under
the grant made by the act of 1864, either as to the portion of the grant
made by that act and claimed by the Omaha railroad company, or that
elaimned by the Wisconsin Central railroad company, thus reversing the
previous decisions of this Department upon that question.

It would seem therefore that withimi the common ten mile limits under
* the act of 1864, each company was entitled to a moiety, and as to that

portion which was opposite the unconstructed part of the Wisconsin
railroad, the moiety belonging to said grant was forfeited and restored
to the United States by the general forfeiture act of September 29, 1890
(26 Stat., 496).

As before shown, however, this was not the rule of construction
- adopted by this Department at the time MeVicar's application was

acted upon.
The decision made upon said application was proper and in accord

with the rulings then prevailing, and the fact that such ruling has been
changed is not sufficient reason for reviewing and reversing the decision
previously made.

The motion must, therefore, be denied.
This action is taken without prejudice to MeVicar's rights under a

new application.

1438-VOL 21--9
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I'RACTICE-APPEAL-lEVIEW-CERTIORAIlI.

HOSING V. PEARSON.

Where on inotioni for review new facts are set up and a hearing thereon asked, and
the motion is denied by the Commissioner, an appeal therefrom may be properly
taken, and if refused, the right of the applicant, on dne showing made, may be
reviewed under a writ of certiorari.

Acting Secretary Sins to the Commissioner of the General Land Office
August 31, 1895. (W. M. B.)

I have considered the application of counsel for George lHoskiiig,
dated April 29, 194, to have certified to this Department, under Rules
83 and 84 of Practice, the record of the proceedings in the case of the
cancellation of said loskiDgs pre emption entry, made July 5, 1890;
final proof September 27, 1892; and final certificate October , 192, for
the " N. of the SE. , Sec. 9," and the N. of the SW. 1, Sec. 10, T.
63 N., R. 9 W., Duluth land district, Minnesota, petitioner's said entry
having been held for cancellation by your office decision of November
29, 1893, whereupon a motion was, Ol February 8, 1894, filed for a
review of your said office decision, and upon the ground of newly dis-
covered evidence petitioner filed an affidavit of contest against the
alleged entry of Pearson for the land in question, and asked for a hear-
ing to determine an issue, which could not be otherwise adjudicated.

Onl March 23,1894, your office refused to require Pearson to show cause
why the entry credited to and allowed him by the decision thereof-in
so far as respects the land (N. of the SE. of See. 9) involved-should
not be canceled, or to allow the contest and order the hearing petitioned
for, to that end, which motion being denied, Hosking, on March 27,
1894, appealed from said (latter) decision of your office.

You held in effect that the time in which lHosking was allowed to file
appeal began to run from date, December 9, 1893, of notice of your
first office decision, and had, therefore, under the limit prescribed by
the Rules of Practice, expired at date, March 27, 1894, of filing of the
same.

Petitioner claims that whereas affidavit of contest against Pearson's
alleged entry of the tract was fled with motion for review, and that as
said motion set up newly discovered evidence as the basis for the hear-
ing asked for, and that as the allegations contained in the motion and
affidavit of contest introduced new elements into this case-thus mak-
ing a new.case-that said motion should have been allowed and not
refused, as it was, by your office decision of March 23, 1894, as stated.

In view of the fact that the motion and affidavit of contest did present
newly discovered material facts, which had not been previously consid-
ered, for the reason that their existence was not known, and since their
introduction into the case makes a new case-with the question passed
upon by the former decision of your office still left open-I hold that
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appeal was properly taken, and should have been allowed and for-
warded, from the latter decision of your office, as the same was filed
only four days subsequent to your office decision of March 23, 1891,
being within the limit of time prescribed by the Rules of Practice.

The petitioner mak-es a prima facie showing that he is entitled to
relief, and that your office decision of March 23, 1894, was erroneous
for the reason, as alleged, that there are grounds, based upon trust-
worthy and competent evidence, or believing that Pearsou never, at.
any time, made entry of the said N. of the SE. 1, Sec. 9, and it is
further asserted that if there could possibly be ay mistake as to his
filing upon said tract, that. there can be no doubt as to his failure to
make settlement and improvement upon any portion of the same; that
your office was asked by said petitioner to order a hearing that these
facts might be proved, and petitioner's superior clai. and right estab-
lished to and in this land, and that the right to a hearing was improp-
erly denied by your office.

As the record before me shows that there is reversible error in your
office decision refusing to order the hearing for the purpose stated, and
to forward appeal therefrom, you are hereby ordered to certify to this
Department the complete record in this case that the questions and
facts involving and affecting the rights of the petitioner may be
determined.

RIP'ARIAY RIGHTS-SHORE LINE OF LAKE-MEANDER.

GEORGE W. STREETER ET AL.

Land formed between the meander and shore line of Lake Michigan, through the
acts of persons or corporations, is not the property of the government, or subject
to the jurisdiction hereof, under the public land laws.

Acting Secretary Sins to te Commissioner of the General Land Office,
August 31, 1895. (G. C. R.)

On May 5, 1895, George W. Streeter presented his application at
your office to make homestead entry for " the piece or parcel of land
lying east of the south half of fractional section 3, and east of the
north half of fractional section ten, T. 39 N.; R. 14 E., of the 3d Principal
Meridian, of Illinois, containing 150 acres, more or less." Your office
declined to receive the application or allow the same to be placed on
file because the tract applied for appears to be identical with the tract
upon which "George W. Streeter attempted to locate a military bounty
land warrant, said application to locate having been denied by this
office on March 29, 1894, for the reason that it is not public land, and
is not subject to disposal by the United States."

On the same day Peter T. Johnson applied to make homestead entry
for the same tract of land, and your office rejected his application for
the same reason.
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The applicants have joined in an appeal to this Department, alleging
error in refusing to receive said applications, and insisting that they
were entitled to make the entry under the law and facts disclosed in
their applications.

Accompanying the applications is a plat of a private survey of the
lands, and a description thereof by metes and bounds, also affidavits
that the applicants are occupants of the land, and that the same-

is a portion of the filled in land between the meander line as established by the gov-
ernment survey and the present water line of Lake-Michigan; that the land coinI-

prising said tract is formed by filling in and displacing the waters of Lake Michigan
by sand, soil and debris deposited during a long period of time, and that such illing,
etc., is the acts of human and not natural agencies, and was done by various persons

that Peter T. Johnson has lived in a house on piling for sixteen years,
and that George WV. Streeter in the year 1886 was shipwrecked upon the bar or bed
of Lake Michigan, several rbds from the original shore line as shown by 1821 United
States survey; that George W. Streeter and his family lived in his boat for some two
years; that the land formed around this boat in the navigable waters above water
level; that in addition to the land formed around the stranded boat, a large quantity
of land (being the largest portion of the above described tract)was filled and deposited
in the lake by various persons . . . . (unknowvn);

that the land so made by filling, etc., and claimed by applicants, covers
an area of about one hundred and eighty-six (186) acres.

The plat ofthe officialsurvey of said fractional township was approved
May 16, 1831, the survey having been made i the year 1821. This
survey shows said fractional section ten to be composed of two parts,
one part north of Chicago river, covering 102.29 acres, and the other
part'sonth of that river covering 57.52 acres. The part of the section
north of the river was, on March 9 1837, patented to Robert A. Kenzie,
under the pre-emption law.

The whole of section three of said township was, among other lands,
selected by the Commissioner of the General Land Office, in pursuance
of the act of Congress approved March 2, 1827 (4 Stat., 234), granting
a quantity of land, to the State of Illinois for canal purposes, and the
public survey shows that both section three and section ten are bounded
on the east by Lake Michigan. The land sought to be entered is con-
fessedly to the east of the meander line between these two fractional
sections ad the lake, and since the lake itself, and not the meander
line, is the east boundary of the two fractional sections, as shown by the
public survey, the land has long since been disposed of, and there is no
land left of which this Department has jurisdiction.

If, as alleged, the lake has been filled in until a large quantity of land
has appeared that was formerly covered by water, this made land does
not belong to the government. The State of Illinois holds the title to
the lands under the navigable waters of Lake Michigan, within its.
limits; and the fact that any person or corporation, not the owners of
the shore lands, has, by filling in, extended the land out into the lake,
does not give to such person or corporation any riparian rights. (Illi-
nois Central R. R. v. Illinois; 146 U. S., 387.)
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Without discussing the question as to the true ownership of the made
or filled in lands formerly covered by-the waters of the lake, it is suffi-
cient to say that such lands do not belong to the government, and,
therefore, this Department has no jurisdiction to direct, their survey or
disposal;

The decision appealed from is affirmed.

WERDEN V. SCHLECIT ET AL.

* Motion for rehearing in the case above entitled (see 20 L. D.. 523),
denied by Acting Secretary Sims, August 31, 1895.

TOWNSITE-SECTION 22, ACT OF MAY 2, 1890-SCHOOL FUND.

NORTH ENID.

The jurisdiction of the Secretary of the Interior over money derived from the sale
of land for townsite purposes,. under section 22, act of May 2, 1890, terminates
when the money is paid to the authorities of the town.

Acting Secretary Reynolds to George -E. Armstrong, North Enid, Ocia-
homha, September 5, 1895. (G. B. G-.)

I have your letter of the 25th inst., calling my attention to the fact
that mandamus proceedings have been instituted to compel the town
council of North Enid, Oklahoma, to make a disposition of certain
moneys in the hands of said council in violation as is alleged of Sec.22
of the organic act of Oklahoma Territory. This money, amounting to
the sum of $1,496, was derived from the sale of land for the townsite
of North Enid, and by departmental order has been paid to the town
by virtue of that part of Sec. 22 of the organic act of Oklahoma Terri-
tory which provides that:

The sums so received by the Secretary of the Interior shall be paid over to the
proper authorities of the municipalities when organized to be used by them for
school purposes only.

The jurisdiction of te Secretary of the Interior over this matter
determined when the money was paid to the authorities of the town,
and you will have to look to the courts for protection against any
attempted diversion of the fund.
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WITHDRAWA L OF P U3LIC LAND-SChOOL SELECTION.

CURRIE V. STATE OF CALIFORNIA.

An order of withdrawal, made for a public purpose, takes effect on the date of its
issue, regardless of the time it may reach the local office.

Lands embraced within an executive order of withdrawal are not subject to selection
as school indemnity.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 20, 195. (1. D.)

The State of California appeals-from your office decision of Decem-
ber 29, 1893, wherein you hold Currie's homestead entry intact for the
NW. of Sec. 13, T. 8 S., a. 23 E., M. D. M., and old for cancella-
tion the school indemnity selection of the State for said tract, and also
for the W. , the S. t of the NE. and the N. 0 of the SE.I of Sec. 12,
in the same township, Stockton land district, California.

Currie mande homestead entry for the NE. i, Sec. 13, on February 15,
1892, alleging settlement July 18, 1S90, before survey, and continuous
residence thereon until said entry.

The plat, including the Currie tract, was received in the local office
November 2(1,1891. December l, 1891, the State of California selicted
all of the lands above described to compensate for specific losses of
other lands.

Your office, October 10,1892, instructed the local officers to call upon
the State to show cause why its claim for said NW. of Sec. 13, should
not be canceled for conflict with Currie's homestead entry. The State
tliereupo'i charged that Currie never resided, in good faith, on said
land as a homestead settler, and that he never established a bona fide
residence thereon prior to the filing of the plat aforesaid in the local
office.

The evidence at the hearing was undisputed and plain that Currie
had bought a cabin from a prior settler, and, in July, 1890, established
his residence on the land, improved the cabin, fenced three-quarters of
an acre of garden, cleared some ground, cut trees for a larger house in
1890 and 1891, and built a house early in 1892, besides fencing about
ten acres more ad maintained a continuous residence thereon. He
was, therefore, a bona tide settler on the lan(d at the time of the order
of withdrawal and before the State sought to make selection, and his
homestead entry is held intact.

The case, as appealed fron the local office, relates solely to Currie's
land, but your office decision says:

There is another reason for holding the claim of the State to this land, for cancel-
lation, viz: On Noveniber 5, 1891, T. 8 S., R. 23 E., M. D. M., with other townships,
was withdrawn from disposal by authority of this Department, with a iew to
creating a public reservation; and afterwards, by proclamation of the President,
under date of February 14, 1893, such reservatioin was established and is known as
the Sierra Forest Reservation.
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Therefore, applications male by the State of California, after November 5, 1891,
to select lands in the townships so reserved, are inadmissible. And this being the
case the whole of said selection, R. and R., No. 117, embracing the W. , the S. j
of the NE. J, and N. i of SE. i of Sec. 12, and the NW. j of See. 13, T. 8 S., R. 23 E.,
M. D. M., being 640 acres, made DeceiD ber 11, 1891, to compensate for deficiencies of
school land in Sec. 36, T. 13 S., R. 16 W., and in fractional townships 13 S., R. 15 W.,
and 14 S., R. 14 W., S. B. Al., is hereby held for cancellation as invalid.

0 The appeal oh behalf of the State from this branch of the case, urges
that the order of November 5, 1891, was not received at the local office
until after the selection made by the State on December 11, 1891; and
also, that inasmuch as applications for several tracts of land covered
by the withdrawal were afterwards received under the timber and stone
act, and passed to patent, that the State should be treated the same as
other entrymen.

The order of withdrawal being for public purposes became effective
on the date of its issue, regardless of the time it may have reached the
local office.

The cases holding that an- order of withdrawal takes effect from its
receipt at the local office .vere all orders of withdrawal for the benefit
of a railroad grant and were construed most liberally in favor of the
public. The same construction applies here and the interest of the
public is that the order for a public purpose should become effective
instantly. As to the patents issued upon applications filed subse-
quently to the date of the order of withdrawal, that were not predi-
cated on rights existing on that date, they were issued by mistake and
can form no precedent for permitting other lands, selected after the date
of withdrawal, to be patented.

Your office decision is affirmed.

SETTLEMENT CLAIM-RAILROAD LANDS.

INGRAI-IAIt'. SPRAY.

Au allegation of settlement with a view to purchasing from a railroad company,
made on behalf of an applicant under the forfeiture act of September 29, 1890,
is disproved by the fact that the alleged settler entered the tract involved under
the timber culture law.

Acting Secretary Sims to the Commissioner of the General land Office,

August 81, 1895. (J. L.)

Abram L. Spray, executor of John C. Spray, deceased, has appealed
from your office decision of December 5, 1893, modifying the decision
of the local officers, aiid cancelling A. L. Spray's cash entry, No. 3032,
dismissing Ingraham's contest, and holding intact John C. Spray's tin-
ber culture entry No. 2764.

The land involved is the NE. 41 of section 35, T. 3 S., R. 24 E., Willa-
mette meridian, The Dalles land district, Oregon.
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The records of your office show that said tract of land is within the
limits of the legislative withdrawal for the Northern Pacific Railroad
Company which took effect.August 13, 1870; and it was ot again
made subject to entry until the passage of the forfeiture act of Septem-
ber 29, 1890 (20 Stat., 496).

On April' 13; 1883, one S. S. Beales filed her preemption declaratory
statement for said tract, alleging settlement o April 9, 1883. Said
filing was cancelled by your office on November 13, 1889.

On November 17, 1887, John C. Spray (now deceased) was errone-
ously allowed by the local officers to make timber culture entry, No.
2764, of said tract.

On June 11., 1891, A. L. Spray as executor of said John C. Spray,
filed a declaratory statement for said land under the act of September
29, 1890, alleging settlement by his testator on October 27, 1887.

On December 28, 1891, he filed an application to purchase said land
under the act of September 29, 1890, alleging in substance,

That his testator settled on the said tract of land on November 1, 1887; that his
testator until his death on February 27, 1891, and he afterwards, had been in full and
peaceable possession of all of said tract ever since the date of said settlement to the
(then) present time, except one acre fenced by another prior to that time; that his
testator settled upon said tract with the expectation of purchasing the same from
the Northern Pacific Railroad Company if they (the company) should obtain title
to the same.

That the whole of said tract was under fence by my father, John C. Spray, (except
one acre) from November 1, 1887. In the spring of 1889 about ten acres was fenced
inside the fence of J. C. Spray in the same corner with the one acre above named.
All the rest of the tract has been in full and free possession of J. C. Spray and
myself, as executor, since November 1, 1887.

On January 5, 1892, John S. Ingraliam filed an affidavit of contest
against John C. Spray's timber culture' entry, No. 2764, and against
Abram L Spray's application to purchase said land, alleging in sub-
stance,

1. That he, said Ingruham, i the month of April, 1884, made entry upon said
tract, and made improvements thereon with the intention of acquiring title thereto
from the Northern Pacific Railroad. Company.

2. That he began a contest against J. C. Spray's timber culture entry, made-in the
year 1887; but was denied a hearing, for the reason that said entry was null and
void.

3. That Abram L. Spray, when he made his application to purchase, well knew
that Ingraham claimed.aud had been in possession of saidland ever since the month
of April, 1884, and that he intended to purchase the same under the act of September
29, 1890.

Nevertheless, the local officers allowed A. L. Spray, executor, to pur-
chase said land, and o January 12, 1892, issued to him final cash

'receipt and certificate No. 3032.
Your office, by letter "EL" of April 23, 1892, directed a hearing, which

-was had on Jne 18, 1892. On April 28, 1893, the local officers found
that the tract bad been settled upon and partly cultivated since 1884
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by the contestant, and that he had the prior right to enter said land
under the act of September 29, 1890, and recommended that Spray's
cash entry, No. 3032, be cancelled.

Spray appealed, and on December 5, 1893, your office modified the
decision of the local officers; held that neither Ingraham nor Spray
was entitled to purchase said tract under the act of September 29,
1890; held Spray's cash entry for cancellation; dismissed Ingraham's
contest, and permitted John C. Spray's timber culture entry, No. 2764,
to stand subject to proof of compliance with law, or to contest on any
sufficient grounds:

for although illegal when made, the bar to its allowance was removed by the act of
September 29, 1890, restoring the tract to the public domain, at a time prior to the
repeal of the timber culture law by the act of March 3, 1891.

A. L. Spray has appealed to this Department. The case is closed as
to Ingraham who has not appealed from your office decision.

I concur i the opinion of your office that John C. Spray was not
entitled to purchase under the act of September 29, 1890. His timber
cultuire entry of November 17, 1887, is proof that he did not settle with
bona fide intent to secure title by purchase from the company.

Your office decision is hereby affirmed.

APPLICATION TO ENTElt-'AYLENT OF FEES.

JOHN F. SETTJE.

An application to enter, accompanied by a worthless check in payment of the fees
relqlired by law, confers no right Upofn the applicant; nor are the local officers
bound to take notice of such an application.

Aetinl Secretary Reynolds to the Comminissioner of the General Land Oahoe,
Septeisber 5, 1895. (C. J. W.)

John F. Settje who made timber culture entry No. 116 for the SW.i
of Sec. 26, T. 28, R. 52 W., Colorado, on November 12, 1892, appeals
from your office decision of, January 20, 1894, holding said entry for
cancellation.

Settje had brought contest against the prior timber culture entry of
Brower, for the said land, and Brower's entry was canceled March 11,
1890, as the result of the contest. Settje claims to have filed applica-
tion to enter at the time of filing contest. That about the 13th day of
December, 1890, he received by mail the first notice given him of the
cancellation of Brower's entry, whereupon, about December 27, 1890,
he made the necessary affidavits and application to enter said land,
and forwarded the same by mail within thirty days after notice of the
cancellation of Brower's entry. This application and affidavits were
forwarded to the land office at Akron, Colorado. The register and
receiver at that office, rejected the application for two reasons: the
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bank check forwarded to pay fees was worthless, being on a broken
bank; and because the tract was covered by former entry of Brower,
the cancellation of -which had not been noted.

Settje claimed to have had no notice of the rejection of this applica-
tion. Afterwards, on September 19, 1892, Settje was notified, through
the land office at Akron, of the cancellation of Brower's former entry
a-nd, on Novemiber 12, 1892, ettje made entry.

Your office held that the fact that Settje may have been acting uinder
the belief that his application of December 27 1890, had been allowed,
the filing of such application did not have the effect of preserving in

him the right to perfect his claim after the repeal of timber culture act,
and further, that his failure to make his entry now in question, within
thirty days after final notice of the cancellation of Brower's entry, lost
him his preference right as the successful contestant of said entry.

These rlings are assigned as error. Evidently, the application of
the 27th of December, 1890, accompanied by a check on a broken bank,
for the fees required by law to be tendered with the application,
amounted to no tender at all, and the local officers were not bound to
take notice of such application. It could not have the effect of clothing
the applicant with any equitable right, even though he may not have
received notice of the rejection of such application. le had made no
legal application to enter. See Clewell and Marsh, 2 L. D., 320.

If any right had survived which would bring his claim within the

proviso to the act repealing the timber-culture laws, he would still be
bound to take steps to perfect sch defective entry within thirty days
from formal notice of the cancellation of the prior entry of Brower.
This notice he had on September 19, 1892, and lie failed to make his

entry until November 12th thereafter, more thau thirty days after such
notice.

Your office decision is approved.

RAILIROAD LANDS-SETTLEMENT I1GIITS-SECTION 5, ACT OF MTARCE
.,, 1887.

MIALLON ET AL. v'. BROWN ET AL.

A claimant will not be heard to assert a settlement right, where by his own laches he
has allowed the rights of others to intervene, and by his own acts recognized such
intervening rights.

Purchasers under section 6, act of March 3, 1887, are not required to establish and
maintain residence on the land included within their purchase.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
September 5, 1895. (G. C. It.)

On February 10, 1890, cash certificate No. 4241 was issued to Hiram
Brown and Charles H. Page, for the W. hi' of the SW. J, Sec. 5, Tp. I S.,
R. 3 E, TW. M., Oregon City, Oregon, unlder section 5 of the act of

March 3, 1887 (24 Stat., 556).
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Under examination of this entry your office (November 19, 1890),
required the claimants to publish notice of their intention to submit
proof, and to show that the land had not been settled upon subsequent
to Deeember 1, 1882, by any person claimihing rights under the settle-
melnt laws, the evidence then on file, as to the sale by the company to
one Corsen, being held sufficient.

Notice was dully published, fixing March 16,1891, for submitting the
required testimony, and the claimiants filed affidavits, stating that 11o
one had settled on the land subsequent to December 1, 1882, except one
Korastad, who had subsequently relinquished lis claim.

On March 16, 1891, Owen P. Mallon filed his protest against the
allowance of Brown and Page's entry on the grounds that he had set-
tled on the land in Decenber, 1890, claiming the same tnder the settle-:
ment laws. als

E. 0. Corsen also filed a protest against all parties, except Brown
and Page. Maxwell Young filed his protest, alleging fraud and col-
lusion o part of clainants, and. John Long filed his protest, on the
grounds that lie had been instrumental i elearing the records of a
filing by one Ross in 1861; that lie had applied to make an additional
homestead entry upon the land i 1870; that his applicationt had been
denied, but that he continuously asserted claim to the land.

A hearing was had, and the local officers dismissed all the protests.
On appeal, your office by decision, dated January 27, 1894, affirmed that
action.

Of all the protestants, Long only has appealed. He insists that it
was error to have heldl him guilty of laches in not appealing from the
desisions of the register and receiver rejecting his applications, and in
holding that lie has no laim to the land which interferes with defend-
ants' right'of purchase; also in holding that the land is properly sub-
ject to purchase under the 5th section of the act of March 3, 1887.

The 5th section of the act of March 3, 1887, under which the purchase
was made, reads as follows:

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of
its grant, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed in the grant, and being coterminous with the con-
strncted parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company to male payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That
all lands shall be excepted from the provisions of this section which at the date of
such sales were in the bona fide occupation of. adverse claimants under the pre-emp-
tion or homestead laws of the United States, and whose claims and occupations have
not since been voluntarily abandoned. as to which excepted lands the said pre-
emption and homestead claimants shall be permitted to perfect their proofs and
entries and receive patents therefor: Provided frthher, That this section shall not
apply to lands settled pon subsequent to the first day of December, eighteen hun-
dred and eighty-two by persons claiming to enter the same under the settlement
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laws of the United States, as to which lands the parties claiming the sane as-afore-
said shall be entitled to prove up and enter as i other like cases.

It appears that the land is within the primary limits of the grant for
the benefit of the Northern Pacific and Oregon and California Rail-
roads. It is of the numbered sections prescribed in the grant, and is
also coterminous with the constructed parts of the last named road
since December, 1869.

The appellants are shown to be naturalized citizens of. the United
States, and purchased the lands from a grantee of the conmpany under
warranty deed, and also direct from the company.

The lands were in fact settled upon subsequent to December 1, 1882
(i. e. in 1886), by one claiming the same under the settlement laws, and
such settlement would, -under the second proviso to the section, have
defeated the purchasers from the company from obtaining title thereto
from the government, had such settler complied with the laws; but
this settler (Kornstad) relinquished all his right to the land (October
10, 1889), andl its status was ten the same as if no entry or settlement
had been made, and the land was thus left subject to the operation of
the statute just quoted.

A declaratory statement filed by J. Ross, May 21, 1861, for the land
(being then unoffered), served to except it from the operation of the
grant.

It thus appears that claimants' right to the land is paramount, unless
such rights were defeated by the claims of appellant.

It appears thatin July, 1870, Long, the appellant, soughtito enter the
land in colntroversy, also an adjoining tract, being the E. of the SE. I
Sec. 6. These were the tracts upon which Ross made his filing in 1861.
Such proceedings were had as to clear the records of the filing, and
-Long applied to enter the whole quarter section. He was not per-
mitted to enter the land in See. 5, on account of the claim of the com-
pany, but did enter that in Sec. 6, upon which he afterwards received
patent. He states that the local officers " flatly refused his application
for the whole of the tract."

One Fitzsimmons entered the land March 25, 1872, and his entry was
canceled February 3, 1873. Long testifies that he then applied to enter
the land, and his application was refused because of the company's
claim. He further testifies that whenl he offered final proof upon his
entry made for the land i See. 6, he "asked the receiver if he would
not give the patent for the 16()"; that the receiver said he could not on
account of the company's claim; that he again applied for the land as
an additional homestead, and his application was rejected for the same
reason. That he again (about 1886) went to the local office to apply
for the land, and found that Kornstad had filed for it.

This testimony shows that Long honestly endeavored to obtain title
tothe land, and that the local officers erred in refusing his applications.
His remedy was by appeal, but he appears to have acquiesced in the
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decisions of the local officers. His reason for not appealing or prose-.
cuting his alleged rights (to use his own words) was that he " hadn't
the means to follow it up." The fact, however, that he was one of
Kornstad's final proof witnesses when, on April 19, 1887, the latter
offered his pre-emption final proof for the land; shows that he had
abandoned a elaims to the land, and he can not now be heard to assert
rights which he might have obtained in the first instance, by employing
proper legal means, when by his own laches he has allowed other rights
to intervene; indeed, he is completely estopped from asserting any such
claims bf his voluntary act in becoming a proof witness for a junior
claimant.

The decision appealed from is affirmed.
Since Long's appeal herein was filed, one Joseph Boyd has filed a con-

test against the entrymen, on the grounds that

you nor either of you have resided upon, cultivated or improved the tract of land,
and the purpose of the contest is that I may have the privilege of. entering or filing
upon the said described tract, or, failing so to do, through no fault of mine, desire
that a hearing be ordered to decide the validity of said cash entry.

Sundry affidavits in support of this application have also been filed,
and notice thereof served on the entryen.

It is sufficient to say that purchasers under the 5th section of the act
of March 3, 1887, are not required to make their residence on the land,
as do homestead or pre-ernption- claimants. -It results, therefore, that
if the alleged facts in support of this application wei e proven, the entry
would still not be affected. The application is therefore denied.

SCHOOL LANDS-LEASE-SUB-LEASE.

JoHaN F. SAFFER.

Under the regulations, and form of lease, requitred by the Department, school land
leased for agricultural and grazing purposes, can not be sub-let for the purpose
of establishing a brick yard thereon.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
September 5; 1895. (W.V M. B.)

I have considered the appeal of John F. Shaffer from your office
decision of April 30, 1894, wherein was rejected his application to sub-
let, for brickyard purposes, ten (10) acres of the SW. of Sec. 36, T.
26 N., R. 6 W., Indian Meridian, Enid land district, Oklahoma.

The record shows that William C. Renfro, as governor of the Terri-
tory of Oklahoma, on March 26 1894, leased the above described quar-
ter section of land to the said Shaffer, for purposes of " agriculture and
grazing" for the term of three years (at $250 per annum) from January
1, 1894, under provision contained in section 36 of the act of Congress
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approved Mlarch 3, 1891 (26 Stat., 1043), to be found in the following
words; to wit:

That the school lands reserved in the Territory of Oklahoma by this and former
acts of Congress may be leased for a period not exceeding tree years for the benefit
of the school fund of said Territory by the governor thereof, under regulations to be
prescribed by the Secretary of the Interior.

Your office decision denying Shaffer the right to make the proposed
lease is based upon the ground (1) that in the contract of lease it was
stipulated that the lessee was not to under-let any portion of the leased
premises; and (2) thatthe entire quarter section had been leased to lessee
solely for the purposes of "agriculture and grazing."

It is disclosed by the record that the ten acres proposed to be under-
let is to be used for the purposes of a brick plaiit-more commonly
known as a brick-yard-being for a purpose and use quite different
from that for which the land was leased to Shaffer, as shown by the
rental contract.

Appellant substantially bases his appeal upon the ground-

That public policy and prosperity in the vicinity of that portion of the Cherokee
Outlet in which the above described premises leased by applicant is situated demand
that the lands surroundiug and included therein should be utilized to the end and
for the purpose for which they are best adapted and that said tract of ten acres is
"suitable for no other purpose than that mentioned (brick-yard) in plaintiff's appli-
cation."

In his application to sub-let the tract above designated appellant
alleges that he had such action in view, for the stated purpose, before
and at the time of executing the lease, under which he holds the land,
and his attorney contends that such right and privilege should be
granted him since he (appellant) "is a farmer and has no time nor has
he the skill to utilize this particular portion of his land for the purpose
aforesaid, and he can not utilize it for any other purpose."

Admitting all of the above averments to be true, yet the best and
highest evidence of the rights of the lessee under the written contract
is the covenants therein contained.

No matter what may have been the intention and purpose of the
lessee prior to and at the date the lease was actually executed and
approved, respecting the uses to which. the land was to be put, still the
government can in no way or manner be bound by such intention or
purpose of the lessee, its obligation and responsibility to said lessee
only being measured by the terms of the contract of lease entered into
by the lessor and lessee.

Some of the material conditions or covenants contained in the regu-
lations prescribed by the Secretary of the Interior under section 36 of
the act of March 3, 1891, and embodied in the lease, are in words as
follows-

The said party of the second part covenants with the said party of the first part,
that he will not cut or remove, or permit to be cut or removed any timber from said
land, that he will not quarry or remove, or permit to be quarried or removed, any
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building or other stone from said land, except such as may e necessary for the
foundations for buildings thereon; that he will not mine or remove, or permit to be
mined or removed, any minerals therefrom; that he is leasing said land for agricul-
tural and grazing purposes, and that he will cultivate the same in a husband-like
manner; that he will not assign this lease, nor nderlet any portion of the leased
premises; and that he will not commit any acts of waste upon or to said land..

It will be observed from the above that not only building material-

such as timber and stone suitable for building purposes-is included

in the prohibition relating to removal, but that said restriction applies

equally to all stone other than that suitable for such building purposes.

By the express terms of the paragraph, last above quoted, building

stone found upon the premises could only be used for the foundations

of buildings erected thereon; but, as stated, could not, as well as stone

suitable for such purpose, be removed from the land.

While it might not be necessary, perhaps, in any instance for the sub-

lessees to remove any of the clay, in its original form or state, from
the rented premises, yet when the clay is reduced to the form of bricks

for building and other purposes, such brick would necessarily be

removed therefrom. The clay fom which the bricks are madepartake

as much of the realty of the leased tract as do the timber and stone

thereon, and the preservation and retention of the former upon the

tract seems as equally desirable as the latter, especially where there is

a scarcity of brick clay in the neighborhood, and use of the clay for the

desired purpose would be a breach of the contract, resulting in an act

of waste upon and to the land.

Sections 16 and 36, reserved by Congress in the Territory of Okla-

homa for school purposes, are held in trust by the government for the

object intended, and it is proper that such policy respecting the use

thereof should be pursued and adhered to as will best preserve and

increase the value of such lands during governmental supervision

and control thereof, as is sought to be done by existing departmental

regulations, as embodied in that portion of the lease contract above

set forth.

To lease these lands for grazing purposes can in no wise injure them.,

and to let them for agricultural purposes, with stated restrictions, will

undoubtedly increase their value; but to sub-let any portion of the

same for the purpose designated in Shaffer's application, would neces-

sarily create waste," result in the removal of a very valuable portion

of the realty therefrom, which might iltimately, if not now impair the

usefulness of the tract in question, and lessen the value of the same.

Under the prescribed regulations, and the clear intent of the cove-

nants of the lease, Shaffer himself would not be permitted to use the

land, proposed to be sub-let, for the purpose indicated, and it is evident

that he can not give authority to any one to do that which he can not do.

in person.-

For the foregoing reasons your office decision, decliningto approve

appellant's application to sub-lease any portion of the tract leased by
him, is hereby affirmed.
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RIVER-AITTHORITY TO CIIANGE THE CHANNEL.

S. C. BURNH&1\I ET AL.

The Secretary of the Iterior is without authority to grant an application for a
permit to change the chaunel of a iver, the boundary of lands reserved by
executive order for a Idian reservation where such action is not required for
the care and disposal of the public lands, or for the protection of the Indians
in the nse and enjoyment of the reservation.

Assistant Attorney-General Halt to te Secretary of the Interior, Sep-
tember 6, 1895. (E. E. W.)

I have the honor to state that I have received and carefully con-
sidered the petition of S. C. Burniham, P. N. Collyer and C. J. Collyer,
for permission to change the channel of the San Juan River in See. 14,
T. 29 N., R. 15 W., in New Mexico, which was submitted to you by the
Commissioner of Indian Affairs in his letter dated May 9, 1895, and
referred to me by Acting Secretary Sims, on the 17th of August, 1895,
for an opinion in the matter.

*The authority asked for is' to change the channel of the San Juan
River in the section named by putting a canal straight across a bend.
At this point the San Juan River is the north boundary line of the
Navajo lidiin reservation, made so by executive order dated April 24,
1886. All of the land of the Navajo reservation i the said section
fourteen is public land, and was only placed in reservation for the
Indians by the executive order aforesaid.

The petitioners represent that they own all the adjoining land on the
north side of the river, and that the (Collyers also own about thirty
acres i the bend on the south side. They also represent that in time
of high water the river is constantly cutting further into their land on
the north bank, and will in a few years take in their houses and com-
pletely destroy their farms, which are in a high state of cultivation, and
contain valuable orchards and vineyards. They say the encroachments
are so serious that the Collyers have to keep up a regular system of
brush cribs for some distance along the river front to prevent their
house from caving in. They also represent that the proposed change
would not interfere with any irrigation canal, or other water right, or
otherwise injure any person on either side of the river. The agent for
the Navajo Indians corroborates all of these representations, and rec-
ommends that the prayer of the petitioners be granted.

OPINIoN.-The Secretary of the Interior is nowhere empowered in
express terms to authorize any interference with the chann el of a stream,
either navigable or non-navigable, in either a State or a Territory; and
if he is invested with such power at all it is by implication. He is
charged with the supervision of the public business relating to the
Indians and the. public lands. Obviously this includes the power to
perform or authorize any act necessary to the care and disposal of the
public lands as the statutes direct, and to protect the Indians in the
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use and enjoyment of their respective reservations. Manifestly the
changing of the channel of the San Juan River as prayed for by the
petitioners, however imperative for the protection of their property, is
not necessary to the accomplishment of either of these purposes, and
power to authorize such a change does not seem to be implied in the
general power conferred upon the Secretary for the supervision of
these or any other branches of the public business.

There is no allegation in the petition as to whether the San Juan is
a navigable or non-navigable river. If it were necessary. however, or
would alter the case, I think the Secretary could properly take judicial
notice that it is a non-navigable stream. If it were a navigable river,
unquestionably it would be under the exclusive control of Congress, 
though if it were situated in a State the legislature thereof might exer-
*cise jurisdiction in some cases in the absence of Congressional action.

Jurisdiction over non-navigable streams is vested in the legislatures
of the States in which they are situated.. Undoubtedly the legis-
lature of a Territory may also authorize the changing of the channel of
a non-navigable stream in some cases, but not where it would interfere
with an Indian reservation, as in this case.

Therefore, I conclude that the authority prayed for by the petitioners
can only be granted by Congress.

Approved.
JNO. M. REYNOLDS,

Acting Seeretary.

APPLICATION TO ENTER-SEGREGATION.

MCCEEARY V. WERT ET AL.

An application to enter should not be allowed for land included within the prior
pending application of another.

An application to enter conflicting in part with the prior entry of another may be
allowed as to the part not in conflict, and rejected as to the remainder.

Acting Secretary Reynolds to the Commissioner of the GeneralLand Ofce,
September 7, 1895. (C. W. P.)

- I have considered the appeal of James Logan from the decision of
your office of February 24, 1894, cancelling his entry, No. 4940, of lots
7 and 8 of section 8, T. 11 N., R. 7 W., Oklahoma land district, Okla-
homa Territory, and of Annie Maney, from the same decision, dismiss-
ing her contest against the entry of S. II. Wert.

April 21, 1892, Wert made homestead entry, No. 3576, of lots 5 and 6,
of sections, T. 11 N., R. 7 W., and on the same day made application
to amend his entry to the NW. of said section 8, alleging mistake in
making his entry.

April 21, 1892, Sadie E. MeCreary made application to enter lots 5,
6,7 and 8 of said section 8, which the local officers held suspended dur-
ing the pendency of Wert's application to amend his said entry.

1438-VOL 21--1:
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July 7, 1892, Annie Maney filed her affidavit of contest against
Wert's entry, alleging prior settlement.

July 16, 1892, Logan made his said entry, No. 4940.
October 26, 1892, Mrs. McCreary filed affidavit of contest, alleging

settlement ol lots 5, 6, 7 ad 8 on April 19, 1892, and abandonment by
Wert of lots 5 and 6 covered by his entry.

A hearing was had. Mrs. McCreary, Logan and Miss aney
appeared, but Wert made default. The register and receiver recom-
mended that Logan's entry of lots 7 and 8 of section 8 be cancelled;
that the homestead entry of Wert of lots 5 and 6 of section 8 be also
cancelled; that the contest of Annie Maney be dismissed, and that the
right to make homestead entry of lots 5, 6, 7 and 8 of section 8 be
awarded to Sadie E. M6creary.

Oa appeal your office affirmned the judgment. of the local office. The
appeals from this decision bring the case to the Department.

The findings of fact are concurred in by your office and the local
officers.

It is claimed that you erred in holding, that Logan's entry of lots 7
and S was improperly permitted, while those lots were covered by the
pending application of Mrs. j\JcCreary.

It is true, it is a well settled doctrine that au application to enter
land covered by the existing entry of another confers no rights upon
the applicant. Walker v. Snider, on review (19 L. D., 467), Maggie
Laird (13 L. D., 502). But i the case of Goodale . Olney (13 L. D.,
498), it is said

It vill be seen from an examination of these cases that the mere application to
enter land covered by a homestead entry or other reservation, does not of itself
withdraw the land or in any manner affect its status for the reason, land so reserved
is already segregated, nor is it the equivalent of an entry. It is only the equivalent
of a entry so far as applicant's rights are concerned," and it has merely the effect
"to withdraw the land from other disposition," that the right of the applicant may
be protected, but such right is dependent upon his showing that the land was sub-
iect to entry at the date of his application.

And in Mallet v. Johnston (14 L. D., 658), it is held that a pending
application to make homestead entry protects the right of the appli-
gant as against the subsequent claims of others.

Mrs. McOreary's application to enter lots 7 and 8 of section 8 (which
were not covered by Wert's entry) was pending at the time Logan
applied to enter those lots, consequently his application should not have
been allowed. Because Mrs. Mcreary's application for lots 5 and 6
conflicted with Wert's homestead entry, it did not follow that her appli-
cation to enter lots 7 and 8 should have been rejected. Her application
as to lots 7 and 8 might have been allowed to stand, and rejected as to
lots 5 and 6, upon her relinquishment of those lots.

I find no error in your affirming the decision of the local officers in
dismissing Miss Maney's contest.

Upon the whole, I approve and affirm your decision.
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0KLAHOMA LANDS-SETTLEMENT CLAIM.

McMURniAY v. DARBRO.

One who is within the Territory of Oklahoiua prior to the act of March 2, 1889, and
within a few days thereafter leaves said Territory, ad remains outside during
the rest of the prohibited period, is not by such presence disqualified as an entry-
man, where the fiets in the case do not raise any question as to advan tage gained
by the claimant through his presenee in the Territory.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
September 10, 1895. (F. W. C.)

T have considered the appeal by J. F. M1XcMurrayj from your office
decision of April 29, 1893, dismissing his contest against the home-
stead entry of Wim. Darbro, covering lots 4 and 5 and the W. of the
NW. , Sec. 9, T. 11 N., R. 3 W., Oklahoma laud district, Oklahoma.

On April 30,1889, Darbro filed soldiers' declaratory statement for the
land above described and on October 23, 1889, he made homestead
entry of the land.

On February 24, 1891, McMurray filed an affidavit of contest against
said entry alleging that LDarbro entered upon and occupied said land
and other lands in said Oklahoma country and Territory after March
2, 1889, and prior to and before the hour of twelve o'clock, noon, of the
22d of April, 1889, in violation of the act of Congress and of the Presi-
dent's proclamation of March 23, 1889, opening lands in the Oklahoma
Territory for settlement.

Hearing was regularly held upon said contest, both your office and
the local officers finding in favor of the defendant.

At the trial of the case defendant admitted that he went within the
Oklahoma country in the month of January, 1889, and remained therein
until the 7th or th of March following, when he left the Oklahoma
country and remained outside until the 2d of April, 1889, when he
rode on the railroad train which started from Purcell immediately after
twelve o'clock, noon, on the day of the opening.

In his testimony he states that he learned of the passage of the act
of March 2, 1889, two days prior to the time he left, but does not swear
that the knowledge thus gained was the cause of his leaving..

The contestant attempts to show that Darbro did not in fact leave
the Oklahoma country at the time alleged, the early part of March,
1889, and that if he did he was again within the inhibited country
during the latter part of that month and even up to the day of opening

Both your office and the local officers found that the testimony does
not sustain the contestant in this matter, but that the weight of the
testimony is in fivor of the defendant and that he was not within the,
Territory after leaving it upon the 7th or 8th of March, 1889.

From a review of the testimony I see no reason to disturb the con-
curring decisions of your office and the local office upon this question
of fact.
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The sole question for consideration therefore is as to whether defend-
ant's presence in the Territory between the 2nd and 7th or 8th of
March, under the circumstances shown in this case, are sufficient to
bring him within the class of persons disqualified by the provisions of
the act of March 2, 1889, from making entry within the Oklahoma
Territory.

While it was undoubtedly unlawful for Darbro to be within this coun-
try, even prior to the passage of the act of March 2, 1889, yet as he
seems to have left the country soon after the passage of the act and
within two days after learning of the same, I do not think he comes
within the spirit of the act in so far as to hold that he is disqualified
thereby from making entry of lands within the Oklahoma country.

The question of advantage gained by knowledge acquired during the
period of his stay within this country after his entrance in January
and prior to leaving in iarch, 1889, is not raised in this case, for the
reason that his selection and settlement were not madenuntil three days
after the opening, and his claim. stood undisputed and unquestioned for
nearly two years after his filing had been made.

The testimony shows that he moved his family upon the land in Octo-
ber following the making of his entry, and that np to the date of hear-
ing they had continuously resided thereon, making improvements
valued at $1,000.

From a careful examination of the entire record I find nothing to
question in defendant's good faith in the matter of his connection with
his claim made to this land, and therefore affirm your office decisions
and direct that Darbro's entry be permitted to stand, subject to future
compliance with law.

OIKLAHOMIA LANDS-SETTLEMENT RIGHTS.

: - METZ V. SEELY.

One who is rightfully within the Territory during the prohibited period but goes
outside prior to the hour of opening, and gains no advantage over others by his
presence in the Territory during the prohibited period, is not by such presence
disqualified as an entryman.

Actilng Secretary Reynolds to the Commissioner of the General Land Ofiee
September 10, 1895. (E. D/. R.)

This case involves the SW. 1., Sec. 2, T. 18 N., R. 2 W., Guthrie land
district, Oklahoma Territory.

On May 8, 1889, Albert Seeley made homestead entry for the above
described tract; on March 1, 1890, John Metz filed his affidavit of con-
test against the entry of Seeley, alleging that he, the entryman, had
violated the acts of Congress and the proclamation of the Presidenthy
entering the lands in Oklahoma Territory between the second day of
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Marth and the 22d day of April, at the hour of nloon, 1889, inasmuch as
he, the said Albert Seeley, had on the 22d day of April and prior to the

hour of oon, which was the time fixed for the opening of the land,
entered and occupied land in the Territory upon the morning of that

day.

July 27, 1891, the local officers rendered their decision wherein they

held for cancellation the entry of Seeley and sustained the contest of

Metz. Upon appeal, your office decision of July 22, 1892, reversed the
findings of the local officers, and upon further appeal by the contestant,

the case is now before the Departmient.

The evidence shows that Albert Seeley went into the Territory of

Oklahoma in May, 1888, in the eploy of the Atchison, Topeka and

Sante Fe Railroad company, conducting an eating and boarding house

in its interest, and was in such employ on April 21, 1889., when, as the

result of a conversation with a lientenant in the army, he went outside

of the Territory upon that day, and re-entered at the hour of noon on

the 22d. During his absence his family remained at Mudhall and the
land he subsequently settled upon was distant about one mile from his

residence at Mudhall.

There is some testimony that he entered the Territory prior to the

hour of noon but it is not of a legal or competent nature.

On his return he came to Alfred or TMudhall, where he had lived

uring his say in the Territory, and proceeding about the distance of

a mile settled upon the land now in controversy.

The question at issue is: was such entry and presence in the Territory

a disqualification under the acts of Congress of March I and 2, 1889

(25 Stat., 757, 759, and 980)?

The act of March 1, 1889 (25 Stat., 757-759), ratified and confirmed

an agreement with the Muscogee (or Creek) Indians in the Indian Ter-

ritory whereby their land was ceded to the general government. The

second section of that act was as follows:

That the lands acquired by the United States nder said agreenent shall be a part
of the public domain bnt they shall only be disposed of in accordance with the law
regulating homestead entries and to the persons qualified to make such homestead
entries not exceeding one haundred and sixty acres to one qualified claimant. And
the provisions of Sec. 2301 of the Revised Statutes of the United States shall not
apply to any lands acquired under said agreement. Any persons who may enter
upon any part of said lands in said agreement mentioned, prior to the time the
same are opened to settlement by act of Congress shall not be permitted to occupy or
make entry of lands as lay any such claims thereto.

In the act of March 2, 1889 (25 Stat., 980), it is' said:

And providedfu-rter, That such entry shall bein square form as nearly as practica-
ble and no person be permitted to enter more than one quarter section thereof, bat
until said lands are open for settlemtent by proclamation of the Presideit, no person
shall be permitted to enter pon and occupy the same, and no person violating this
provision shall ever be permitted to enter any of said lands or acquire any rights
thereto.
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The President issued a proclamation dated March 3,1889, in which

he said:

Warnir g is hereby again expressly given that no person entering upon and occupy-
ing said lands before said hour of 12 o'clock, noon, of the 22d day of April, A. D.
eighteen hundred and eighty-nine hereinhefore fixed will ever he permitted to enter
any of said lands or acquire any rights thereto; and the offiers of the lJited States
will be required to strictly enforce the provisions of the act of Congress to the above
effect.

These acts and the proclamation of the President have been oni-

strued by the supreme court in the case of Smith v. Townsend (148

U. S., 490). There the court says:

The evident intent of Congress was by this legislation to put a wall about this entire
Territory and disqualify from the right to acquire under the homestead law any
tract within its iwits every one who was not outside of that wall on April 22, when
the hour came the wall was thrown down and it was a race between all outside for
the various tracts they might desire to talk e to themselves as homesteads.

In the case of Laughlin v. Martin et a. (18 L. D., 112), it was held:

Presence within the Territory during the greater part of the period from March 2,
1889, to the hour fixed for opening disqualified a person so present as a homesteader
-mless it appears that he was lawfnlly within the Territory.

In the case of Smith v. Townsend, spra, Smith was inside the Ter-

ritor'y at the hour of opening and though lawfully there at that hour,

had not conformed to the evident intent of Congress that he should be

outside the wall at the hour of noon on April 22, 1889, and was, there-

fore, held to be disqualified as an etryman in the Territory. In the

case at bar Seeley vas inside the Territory, as he alleged lawfully, and

-was outside at the hour of opening.

The Atchison, Topeka and Santa, Fe Railroad Company, as a duly

organized corporation, had purchased the right of way front the Ildians

and had an easeniemit upon that portion of the land covered by the right

of way through Ollahoma Territory. The agent and employ6s were

rightfully within the Territory, and being rightfully there, do not come

within the prohibition of the section quoted, provided they Were outside

when the hour of opening cane.

The crucial tests in these eases, when a prinafaeie showing is made

that a person had violated the letter of tie law by going inside the

territorial limits, are: first, was such entry lawful? second, was the

party so coinng within the letter of the law outside at the hour of

opening? third, did his presence inside the Territory during the pro:

hibited period result in giving him advantage over others i reaching

and selecting the land settled upon ?
This last seems to be the important inquiry to be made in Seeley's

case. The land selected was near his place of residence during the

prohibited period and the presumption naturally arises that his pres-

ence gave him an advantage over others who had not been there in

seleetiig and reaching it. This presumption, if not overcome by affirmii-

ative proof, would stand, and disqualify him.
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Your office found that this presumption was overcome by proof and
sustained Seeley's entry. In addition to his uncontradicted testimony
that he had never seen the land before his settlement on it, and that he
had no knowledge of it, is this very significant fact, that although the
tract was in a mile of his residence, it was half past two o'clock p. m.
of the 22d of April, 1889, before he reached it and made his settlement.
I think the evidence authorizes the conclusion in this case, that Seeley
gained no advantage over others by reason of his presence in the Ter-
ritory during the prohibited period, in making his settlement on the
tract in controversy.

Your office decision is accordingly approved.

OKLAIOMA, LANDS-QUALIFICATIONS OF SETTLER.

McCoRmIck v. TURNER.

Residence within the Territory of Oklahoma (under permit from the War Depart-
mellt) and presence therein during the prohibited period, does not disqualify a
settler as a claimant for lands in said Territory, where by such presence no
advantage is gained over others, and the claimant is outside the boundary line
at the hour of opening.

Acting Secretary Reynolds to the Gonmmissioner of the General Land Office,
Septembner 12, 18959. (C. W. P.)

I have considered the appeal i this case, involving the NE. I of
section 5, T. 12 N., R. W., Oklahoma. land district, Oklahoma
Territory.

The record shows that April 19, 1892, James Turner, by agent, filed
soldier's declaratory statement, No. 270, for said land, and that on April
25 following, Lizzie HI. McCormick made homestead entry, No. 3788,
for the same tract. October 11, 1892, Tnrner made actual entry of the
land.

A hearing was had on the protest of Miss Mc(oranick against
Turner's entry, alleging that she settled upon the land before Turner's
declaratory statement was filed. The register and receiver decided in
favor of the plaintiff; recommending the eaneelation of Turner's entry.
On appeal, your office affirmed the judgment of the local officers.
Turner has appealed to the Department.

There are two questions in the case: Priority of settlement; viola-
lation of the law and of the President's' proclamation, opening the
Oklahoma Territory to settlement.

Your office concurred with the local officers in their finding of facts-
holding that the testimony shows that for several years before the
country was opened to settlement, the father of the plainliff resided at
Fort Rieno, within the Territory, under a permit of the Secretary of
War, as the dairyman at the fort; that the plaintiff resided with him
assisting him in conducting his dairy; that she was not acquainted
with the land in controversy, although it is situated about three miles
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from the fort, because, as the plaintiff testifies, she always stayed close
around the fort, unless she was away at El Reno; that during the fore-
noon of April 19, 1892, accompanied by her sister and both mounted
on fleet horses, she rode from the military reservation of Fort Reno to
the line of the Territory, and when the signal was given they joined
in the race for lands; that at the end of twenty-six and a half minutes
she stopped, dismounted, stuck a stake iii the ground and placed her
glove and veil upon it. She also dug a hole with a hatchet, and, find-
ing her horse very warm, unsaddled and led it around. That afternoon
some one l)rotLgt her a tent, bedding and provisions. She slept in the
tent that night, and has since made her home on the land, in apparent
good faith, to the exclusion of a home elsewhere, not being away for
any length of time and but a few times; that she had a small house, a
well and a tent, and has about six acres broken and two acres culti-
vated. Te records of the local office show that Turner's soldiers
declaratory statement, was filed at least one and a half uiinntes after
Miss JticCormick reached the land and initiated her claim under the
homestead laws. Te land in controversy is in that part of Oklahoma
Territory, which was opened for settlement April 19, 1892, bythe proc-
lamation of the President of April 12, 192 (27 Stat., 1018).

Pending the consideration of Turner's appeal here, it seems that he
has filed a relinquishment of his homestead entry, No. 72852, for the
land in controversy, which isposes of his rights, but the question of
McCormick's qualification to make entry remains. She resided with
her father inside the Territory during the inhibited period up to the
morning preceding the opening. She passed out on that day before
noon and was outside when the signal was given. By the letter of the
law she is disqualified.

The local officers and your office seem to have concurred in finding
that she obtained no advantage over others by reason of her residence
and presence in the Territory during the prohibited period and there-
fore did not violate the spirit of the law. As this finding is based on
affirmative proof-which is not contradicted-it must stand.

Your office decision is accordingly approved.

110. EIESTEAD CONTEST-DESERTED AVIFE.

CRosBY v. ToMPsoN.

Where a homesteader has established a residence, and placed his Avife (i the land, no
one but his wife shall be heard to allege desertion in proof of his abandonment
or change of residence, during the lifetinre of his entry, provided the wife main-
tains a residence o the land..

Acting Secretary Beyaold3.to the CGoanissioner of the General Land Office,
September 13, 1895. (G. C. R.)

Your office (lecision of March 5, 1894, affirmed the action of the reg-
ister and receiver in recommending the dismissal of the contest filed
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by George Crosby on February 14, 1893j against the homestead etry,
made August 29, 1888, by Simon Thompson, for the N. of the NE. .,

Sec. 3, Tp. 5 NT, t. 12 E., Montgomery, Alabania.
The evidence has been carefully examined, and the same is substan-

tially stated in the decision appealed from.
It is very clear that Thompson has deserted both his wife and the

land, but the testimony shows that at the time this contest was filed,
the deserted wife was living on and cultivating a few acres of the land.

Appellant insists that so long as Mr. and Mrs. Thompson are hus-
band and wife that Mrs. Thompson has no right " to resist a contest of
a third party against the entry of her husband." 
-The reverse of this proposition is true, namely, that when the entry-

man has established a residence and placed his wife on the land, no
one but his wife shall be eavd to allege the desertion in proof of his
change of residence or abandonment during the period of seven years
from date of the entry, provided that she maintains a residence on the
land. (Bray r. Colby, 2 L. D., 78.)

In this case the husband made entry of the land, and did some work
thereon; but he appears soon after to have been charged with the crime
of larceny, was shot by the sheriff; and left the State, his whereabouts
not being certainly known, not even by his wife. Before, this contest
was filed, his wife caused a house to be build oil the land, and moved,
into it, and has since continuously occupied it, with another family
whom she induced to live with her.

Thompson has, indeed, deserted the laud, and the averments in the
contest affidavit were sustained; but the plea interposed by his deserted
wife, namely, that she was residing on and cultivating the land in good
faith when the entry was attacked, was sustained; in such cases, the
contest must fail.

The decision appealed fron is affirmed.

OKLAHOMA LANI)-QUALIFICATIONS OF SETTLIER.

KOLLAR . McDADE.

Where the evidence shows that the claimant was within the T'erritory.during, the
inhibited period, it is incemrbent on him to show that his purpose was not
to acquire an advantage over others, and in fact (lid not.

Acting Secretary Reytolds to the Commissioner of tte General Land Office,
September 18,.1895. (C. W. P.)

On April 27, 1889, Tloiuas McDade made-hollestead entry, No. 292,
of lots 3 and 4 and the E. of the SW. of section 7 T. 12 N., R. 6 W.,
Oklahomla land district, Oklahoma Territory.

On July 7, Thomas Kollar filed his affidavit of contest in which he
charged that McDade's entry was made " in violation of the President's
proclamation of March 2, 1889, in that he (McDade) entered upon and
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occupied a portion of the lands described and declared open in said
proclamation prior to 12 o'clock noon, April 22, 1889."

A hearing was had before the local officers on September 1, 1892.
They dismissed the contest. On appeal your office reversed their judg-
ment and held the entry for cancellation. MeDade has appealed to the
Department.

The claimant, in his testimony, swears that dnring the year just prior
to the 22d of April, 1889, he was residing at Darlington, a point about
two miles from the line of the Oklahoma country, in the Cheyenne and
Arapahoe Indian country, engaged in gathering cattle for the U. S.
Indian agent and others, and admits that, while acting in this capac-
ity, he went into the Ollahoma country sometime dnring the month of
April, 1889, to attend a "routnd-up "; that this round-up was held
about four miles southeast of the land in controversy, but lie says he
did not see it; that he went there in the morning and came back in the
evening; that he had a written- permit to enter the Oklahomia country,
given to him by G. D. Williams, U. S. Indian aent; that he only
made this one trip in April into the Oklahoma country.

Your office found that McDade was at or near the laud in controversy
during the prohibited period. Sidney Falkner in his deposition testi-
fied that he met McDade three or four times inside the Territory dur-
ing the inilbited period, and that lie was hunting for land-corners in
near proximity to this land, and that to the best of his knowledge he
examined this tract.

Charlie Keith testified that, as he and MeDade passed near this land
during the inhibited period, McDade made inquiry of him if e knew
of any good claims and lie pointed out this land they were passing and
said it was good land.

The testimony of these witnesses received no notice or explanation.
If McDadc can be said to have replied to it, it was only in a general
way, when he states that le was only inside the Territory, one time in
April before the opening, and did not select the land in question or
learn anything about it. e does not deny that he sought information.

I think this testimony demanded explanation and that it was incum-
bent on hin to show (his presence during the inhibited period being
admitted) that his purpose was not to get information about land and
that he did not seek or obtain such information. While he did not
make his formal entry of the tract until April 27, 1889, his own testi-
mony is that he reached it and commenced his settlement on it between
twelve and one o'clock on. the day of the opening, which indicates a
straight and speedy run to the tract, and does not suggest former
ignorance of its location.

Your office decision is approved.
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HOMESTEAD CONTEST-ABANDONMENT.

TOMLINSON V. SODERLUND.

Engagement in public service will not be construed into an abandonment of resi-
dence, so long as such efforts are made to maintain improvements as manifest
good faith.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
September 18, 1895. (C. J. W.)

This case comes before me on the appeal of James H. Tomlinson from
your office decision of March 7, 1894, in which the decision of the local
officers, which was in favor of the contestant, was reversed.

On March 27, 1888, Soderlund made homestead entry No. 1648 of E. i
of SE. J and E. o of NE. , Sec. 20, T. 47 N., R. 10 W;, Ashland land
district, Wisconsin.

On Jne 27, 1893, James Il. Tomlinson filed affidavit of contest,
alleging that the defendant "had wholly abandoned said tract and
changed his residence therefrom for more than six months since making
said entry, and next prior to the date herein; that said tract is not
settled upon and cultivated by said party as required by law."

The case was heard on June 10, 1893, with parties in court in person
and by attorney.

On September 22, 1893, the register and receiver rendered their
decision i which they found that Soderland's occupancy was not in
good faith and reconmended the cancellation of his entry.

On appeal from that finding by Soderlund, your office on March 7,
1894, reversed the same.

Tomlinson is the appellant from that decision, and the error assigned
is that the evidence does ot justify the conclusion reached.

The chief qestion seems to be: Did Soderlund establish residence
on this claim? If he did not, it is useless to consider his explanation
of his absence from the claim.

The evidence is meager on this subject and comes almost exclusively
from Soderlund and his witnesses. It shows, however, that Soderlund
made the entry soon after his majority; that he was unmarried and.
was weakly and not able to do heavy work; that he put a log house,
fourteen by sixteen o the claim soon after his entry and that he occu-
pied it most of the time, until he accepted the position of letter carrier
at West Superior, which he still held at the time of the hearing.
Daring his occupancy he had hired labor and had some clearing done,
covering a period of, about one year. In November, 1890, he was
appointed letter carrier and from that time up. to filing contest, visited
the place and ocupied the house for some days at a time, about four
times a year, continuing to have some clearing done and planting a
small patch near the cabin in potatoes each year. Some of the land
-was seeded to grass. The cost of all improvements estimated at
$3560.00.
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Your office held that the proof was sufficient to establish his legal
residence on said claim and the evidence seems to warrant such finding.

Was the absence of Soderlaund from the claim while in service as a
letter carrier such abandonment of his residence, as requires the can-
cellation of his entry?

In the case of Reeves v. Burtis (9 L. D., 525), it was held "that when
a bona fide settler has established a residence and is afterwards called
away by official duty, such absence will not work a forfeiture of his
rights." Engagement in public service will not be construed into an
abandonment of residence, so long as such efforts are made to maintain
and keep np improvements, as manifest good faith upon the part of the
entryinan. The efforts at improvement in this case are feeble, but in
the absence of evidence of bad faith on the part of the etryman,
your office decision is approved.

SOLDIER-'S DECLAflATORY STATEMIENT-SETTLEMENT.

WOOD ET AL. v. TYLER.

The filing of a soldier's homestead declaratory statement does not exhaust the home-
stead right if a superior claim exists.

A homesteader can not claim the privilege of a soldier's declaratory statement and
a settlement at the same time.

Acting Secretary Reynolds to the Commissioner of the General Land Of eel
September 18, 1895. (A. E.)

On August 24, 1895, was transmitted a motion by George F. Wood,
one of the parties to the above-entitled cause, that an order be issued
directing your office to certify the record in said cause to this Depart-
ment. The land involved is the E. t of the SW. 4 of Sec. 29, T. 11 N.,
R. 7 W., I. M., Oklahoma, Oklahoma Territory.

In support of said motion the mover thereof alleges that your office
has remanded said case for a further hearing to enable Tyler to make
proof of such settlement as he could, your office holding that a settle-
ment claim can be asserted under a soldier's declaratory statement
provided the soldier's declaratory statement is filed within three months
from date of settlement.

The ground for this holding appears to be that Tyler's filing exhausted
his rights, and hence he should be allowed to show his settlement in
support of his claim.

This argument would be conclnsive but for the fact that the premise
is untrue. The filing of a declaratory statement does not exhaust the
right if a superior claim be in existence, ad from. the decision of your
office there is reason to believe such a claim existed in this case.

In view of this, and the ruling of the Department that an applicant
can not claim the privilege of a soldier's declaratory statement and a
settlement at the same time, Wood has good ground for his application
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for a writ, and the same is granted, and you-will certify all the proceed-
ings in said cause to this Departmentthat the same may be considered
and such action taken as will do equity.

PRIVATE LAND CLAIMS.

CI- CULA B.

DEPARTMENT OF T-E INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., September 18, 1895.

Registers and. receivers of United States district land o%ces in the Terri-
tories of New Vlexico, Arizona and Utah, and the States of Colorado,
Nevada and Wyoming.
GENTLE1MIEN: Your attention is called to the provisions of sections

sixteen and seventeen of the act of Congress approved March 3, 1891,
entitled "An Act to establish: a Court of private land claims and to
provide for the settlement of private land claims in certain States and
Territories" (26 Stats., 854), as amended by the act approved February
21, 1893 (27 Stats., 470).

As the object of said act is the final adjudication of all private land
claims in the States and Territories aforesaid, so the object of said sec-
tions sixteen and seventeen is the final adjudication of that class of
private claims, or small holdings ", therein described, and to furnish
the means whereby title thereto can be perfected by the claimants
thereof.

Section sixteen relates to "small holdings" situate in those parts of
said States and Territories over which the township surveys had not
been extended at the date of the passage of said act; and section
seventeen relates to the same class of claims situate in township which
had been surveyed at that time.

By section sixteen, the right to receive patent for the laud occupied
is recognized in any person, who has through himself, his ancestors,
grantors, or their lawful successors in title or possession, been in the
continuous, adverse, actual, bona fide possession of any tract of land
which does not in itself, or in connection with other tracts so held by
him, exceed one hundred and sixty acres, for twenty years next pre-
ceding- the time when the survey of the township in which such tract
is situate shall be made, and provision is made for the survey of such
land, and the issuance of patent therefor; provided that no person shall
be entitled to confirmation of, or to patent for, more than one hundred
and sixty acres in his own right by virtae of this section.

B By section seventeen, all persons who have been in the actual, contin-
uous, adverse possession, through themselves, their ancestors, grantors 
or those under whom they claim, of tracts. of land not exceeding one
hundred and sixty acres each, foi twenty years next preceding- the time
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when the survey of the township in which the land is situate was made,
are permitted, upon making proof of such possession, and of the further
fact that they, or their ancestors or grantors, or those under whoin they
claim, became citizens of the United States by reason of the treaty of
Guadalupe Hidalgo or the terms of the Gadsden purchase, to enter,
without payment of purchase money, fees or commissions such sub-
divisions, not exceeding one hundred and sixty acres, as shall iclude
their said possessions; provided, that no person shall be entitled to
enter more than one hundred and sixty acres in one or more tracts in
his own right under the provisions of this section.

In order that these claims may be adjudicated, you will secure from
the surveyor-general, as soon as a township containing such claims
shall have been surveyed, a list of the claims therein, with the names
of the claimants, and if possible their post-office addresses. In case of
townships already surveyed, you should be furnished a list of those
claims that have been filed with the surveyor-general, that conform to
legal subdivisions, and where it is necessary to survey the claimis, the
list should be furnished you as soon as the surveys of said claims are
approved.

When this information has been received, you will notify each of the
claimants that he will be allowed ninety days to submit- proof of his
possession and occupation in accordance with the following instructions:

1. Each of the claimants under the provisions of section sixteen, who
was in the actual, adverse, bona fide possession of his claim twenty
years prior to the survey of the township in which the land is situated,
and has so occupied and held the same, continuously, from that time oni
to the making of such. survey, will be required to make affidavit to
that fact; stating therein the character and origin of his claim<, and
the material facts relied upon to show such possession.

2. Each of the claimants under the provision of said section sixteen
who was not in the actual, adverse, bona fide possession of his claim
twenty years prior to the survey of the township in which the land
was situated, but who bases his claim upon the actual adverse, bona fide
possession of those under whom he holds, will be required to make
affidavit to that fact; stating therein the name of the person so occu-
pying the land claimed twenty years prior to such survey, and the
name of each of his successors in such occupancy dlurin.g the said
period of twenty years; the respective periods, as near as may be, that
the land was so held by each of such successive occupants; the mate-
rial facts relied upon to show such possession during said period; and
giving a complete history of his title to sch claim, from the first of
the occupants mentioned down to the present claimant.

3. Each of the claimants under the provisions of section seventeen
will be required to make affidavit in accordance with the foregoing
instructions 1 or 2, as the case may be, stating therein the additional
facts necessary to show that he became a citizen of the United States
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by reason of said treaty of Guadalupe Hidalgo or the terms of the
Gadsden purchase, or that some former occupant or claimant of said
land from whom he derived his title or possession, so became a citizen
of the United States; and-in the latter case, giving a complete history of
the title to his claim from tile ancestor or grantor so naturalized down
to the present claimant.

4. If documentary evidence of the title of such claimants is in exist-
ence, such evidence or duly authenticated copies of the documents
must be produced and filed by them.

5. Ever!y material fact set forth in the claimant's affidavit, or neces--
sary to the validity of his claim, not established by competent docu-
mentary evidence, must be substantiated by the affidavits of not less
than two disinterested witnesses having personal knowledge of the
facts.

As the proof submitted must depend upon the charitcter of the
claim, no blank forms can be prepared applicable to all cases.

LWhen such proof has been filed in your office, yow will examine the
same in each case, and if found sufficient, in your opinion, to establish
the title of the claimant to the tract applied for, you will approve the
same and issue a joint certificate of the form hereto attached, a supply
of which will be sent you as soon as practicable.

These entries should be accounted for in a separate series, com-'
mencing with No. 1, and may be accounted for on any of your abstracts
with the necessary change of heading to indicate the class of claims,
and referring to the acts cited.

It will be noticed that section 17 of said act allows entry under said
section without payment of purchase money, fees or commissions, and
as section 16 does not provide for any payment entries will be allowed
thereunder without fees, or cominissions.

The proof required by these regulations must be made before one of
you, or before one of the officers designated by the act of May 26, 1890
(26 Stat., 121).

Section 18, act of February 1, 1893, sutra, limits the time of filing
such claims with the surveyor-general to two years after the first day
of December, 1892, and under this provision claims not filed, on or
before December 1, 1894, should be rejected by you.

Very respectfully,
E. F. BEST,

Acting Comnissioner.
Approved:

JNO. M. REYNOLDS,
Acting Secretary.
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Certificate, acts of ]1harch 3, 1891, and February 21, 1893.

No. LAND OFFICE AT
- 18-.

It is hereby certified that, pursuant to the provisions of sections 16,
17 and 18 of the act of Congress, approved March 3, 1891, as amended
by the act approved February 21, 1893, entitled "An act to amend an
act establishing a court of private land claims and to provide for the
settlement of private land claims in certain States and Territories",

of has made satisfactory proof to the Register and
Receiver of the continuous adverse possession by him, or his ances-
tors, grantors, or their lawful successors in title or possession for a
period of twenty years next preceding the survey, of -, section
No. , in township No. -,of range No. ,- meridian, con-
taining -- acres.

Now, therefore, be it known that on presentation of this ertifieate
to the Commissioner of the General Land Office, the said shall
be entitled to a patent for the tract of land above described.

RRegister..
Receiver.

O{LhAIHON A LANDS-QUALIFICATIONS OF SETTLER.

DEWE Y V. JACKSON.

One who voluntarily and onnecessarily enters the Territory during the prohibited
period, and is within said Territory at the hour of opening is disqualified as a
settler therein.

Acting Secretary Reynolds to the Commtssioner ofthe General Lacd Office,
Septeniber 12, 1895. (C. J. W.)

April 23, 1889, Ambrose F. Jackson by his agent, Ed. Phillips, filed
soldier's declaratory statement, No. 24, for NW. 1, See. 28, T. 12 N., R.
3 W., I. M., Oklahoma. Jackson made homestead entry for same land
July 13, 1889. Affidavits of contest were filed against this entry by
C. W. Price, A. B. Moore and John L. Bassett, all charging that Jack-
son was disqualified from holding land in Oklahoma by reason of his
having entered the Territory during the prohibited period. These
contests having been dismissed Jackson on June 14, 1892 made final
proof, and final certificate, No. 84, was issued thereon.

June 15, 1892, F. S. Dewey filed application to contest. The local
officers refused to accept said application, whereupon Dewey appealed
to your office, and by letter "H H" of December 9, 1892, your office sus-
tained said appeal, and directed the register and receiver to order a
hearing on said affidavit of contest. Hearing was accordingly had,
and closed June 14, 1893.

July 31, 1893, non-concurring opinions by the local officers were ren-
dered; the register holding that Dewey had sustained his allegations of
contest, and recommending that Jackson's entry be cancelled, and the



DECISIONS RELATING TO THE PUBLIC LANDS. 161

receiver holding that, while Jackson was inside the Territory during
the prohibited period, that he was excusable under the circumstances.

August 30, 1893, both plaintiff and defendant appealed to your office;
plaintiff alleging error in receiver's holding, and defendant alleging
error in the decision of the register. March 12, 1894, your office passed
upon the appeals together, and sustained the finding of the register,
holding said homestead entry and said final certificate for cancellation.
On May 2, 1894, defendant appealed from your said office decision, and
I have the same now before me.

The appeal undertakes to specify nineteen separate grounds of error,
which need not be set out here, since they are resolvable into the propo-
sition, that the conclusions of law found by your office, on the admitted
state of facts, are erroneous.

The register and receiver did not disagree as to the facts, but only
as to the legal effect of the facts. There is no defined issue of fact
raised by the appeal. The facts in substance are about these:

The defendant was at Oklahoma Station in March, 1889, and without
any license for being there, and while there he made inquiry as to the
location of' the best lands. Leaving Oklahoma he returned to his
home in Minnesota, and subsequently went to Arkansas City, arriving
there several days prior to the opening of the Territory. While in
Arkansas City he employed Ed. Phillips to file a soldier's declaratory
statement. He was instructed to file a short distance from Oklahoma,
as the boomers would want the land near the station; that any tract
in sections 27 or 28 would suit him. Jackson says his plan was to go
through the Territory to Purcell and return from there at 12 o'clock,
noon, for Ok1lahoma. With that view he procured passage on the
freight train in the evening of April 21, 1889, having been informed
that the train would reach Purcell in time for him to take the icom-
ing passenger train; that owing to delays over which he had no con-
trol, he was at 12 o'clock, noon, April 22, 1889, at Edmond in Okla-
hona. That when the train reached the trestle at Deep Fork, he heard
some of the train-men say that the north bound passenger train would
reach Oklahoma before the freight on which he was a passenger. That
his friend got off at this point, and not-feeling well, he got off with his
friend. He denies that he went upon the land. The register finds
that from this point he went towards the land. At 4 o'clock A. M.,
April 22, 1889, le crossed the north ine of the Territory, and continued
inside, being at Edmond Station at 12 o'clock, noon, and a short time
thereafter reached Deep Fork, where he got off and went toward the
land in question. It will be seen that he entered the Territory before
12 o'clock, noon, of April 22d, 1889, and after March 2d, 1889, and that
he was inside at the hour of the opening. It is strenuously insistedby
his covnsel that it was the fault of the railroad, or the result of acci-
dent, that the train was delayed inside the Territory, and that conse-

- ' quently Jackson's presence was involuntary and against his will and
1438-VOL 21-11
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that he is not responsible. His selection of a train, the business of
which was to carry freight and not passengers was his own voluntary
act, and lie took all risk of being found inside at 12 o'clock, noon of the
opening day. It is by no means clear that any unusual or unexpected
delay of the train occurred, but this is immaterial, since he unneces-
sarily and voluntarily went into the, Territory for the purpose, as he
says, of getting out again before the hour of opening, but failed to do
so, and voluntarily left his train in the neighborhood of the land, when
he had the option of remaining on it, and reaching Oklahoma a little
later. I know of no instance in which presence inside the Territory
at the hour of opening has been excused in one entering to secure
a homestead. This case comes clearly within the rule laid down in
Smith v. Townsend, 148 U. S., 490, and the question as to whether he
derived advantage over others by reason of such premature entry is not
material.

Your office decision is accordingly approved.

RAILROAD GRANT-FINAL ADJUSTMENT-ACT OF MARCH 3, 18T.

ST. LOUIS AND SAN FRANCISCO R. R. CO.

A railroad company will not be heard to say that by a certain decision the grant was
finally adjusted, where sbseqnently thereto the company files additional lists
of selections.

That patents have been issued under a railroad grant, in accordance with depart-
mental rulings then in force, will ot bar proceedings for the recovery of title
to lands so conveyed, if it appears on ajustment,, that said lands were errone-
ously certified or patented under the decisions of the United States Supreme
Court.

Secretary Smtitht to the Commnissioner of the General Land Offiee, Septem-
(J. 1. H.) ber 23, 1895. . (F. W. C.)

I have considered the answer made by the St. Louis and San Fran-
cisco railroad company to the rule served by your office upon said
company to show cause why certain tracts, embraced in lists A and B,
amounting to about 10,000 acres, which were shown by the adjustment
of said grant to have been excepted therefrom by reason of claims to
the land existing either at the date of the passage of the act making
the grant or at the date of the definite location of the road, should
not be reconveyed to the United States as contemplated by the act of
March 3, 1887 (24 Stat., 556).

The answer made by the company rests upoIt two grounds: first,
that departmental decision of February 6 1889 ( L. D., 165), was an
adjustment of the grant and therefore that further inquiry with a view

of suit under the act of 1887 call not be entertained; and second, that
the matter of te patenting of these lands was made many years ago
in acordance with rulings then in force, and that the same is now res
adjUdicata.
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An examination of departmental decision of February 6, 1889, supra,
will show that the only question under-consideration in said decision
was as to the amolnt of deduction to be made from the grant of
July 27, 1866 (14 Stat., 292), on account of the previous grant made by
the act of June 10, 1852 (10 Stat., 8), and the discussion in said decision
is confined to the lands falling in the conflict or overlap of the two
grants, and was not intended as a final determination or adjustment of
the grant of 1866, under which the company claims.

That it was not so treated by the company is clearly shown from
your report under consideration in which it is stated-"-That since the
last decision of the Department of February 6, 1889, the company has
filed two lists of selections, namely: July , 1889, of 5,926.01 acres,
andJanuary 16, 1890, of 5,166.29 acres."

I am, therefore, of the opinion that the grant in question is an unad-
justed grant and the question as to the erroneous patenting of ands
on account thereof, can be properly considered with a view to the
recovery of the same under the provisions of the act of March 3, 1887,
spra.

As to the second ground of answer, namely, that the patents were
issued many years ago and in accordance with rulings then in force, it
has been repeatedly held by this Department that such fact will not
bar the recovery of title where, upon an adjustment, the lands are
shown to have been erroneously certified or patented nder the deci-
sions of the supreme court.

uder date of September 18, 1894, Messrs Britton and Gray, attor-
neys for the company, requested to be allowed the usual time within
which to make any further showing deemed necessary. Nothing
further has been filed, however.

The lands sought to be recovered are embraced in two lists, A and
B; list .A overing lands embraced in homestead entries at the date of
the grant and the definite location of the road, and list B those tracts
which were einbraecd in pre emption filings at the date of the grant
and definite location of the road. These were subsisting claims and,
under the decisions of the supreme court, served to except the lands
covered thereby from the operation of the grant, and upon the cancel-
lation or abandonment of the same, the lands inured to the United
States and it was erroneous to have patented them on account of the
grant to the said company.

I have, therefore, to direct that demand be made upon said company
as contemplated by the provisions of the act of March 3, 1887, sprcc,
and at the expiration of the time allowed hi said act in which to. coin-
ply with said demand, tat report be made to this Department of the
action taken by said company to the end that such further action may
be taken in the premises as the facts may warrant.
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PRACTICE-NOTIC-E OF HEARING.

HART V. HECTOR.

aIn computing the period of notice given by personal service of a hearing before the
local office, the day on which service is made should be excluded, and the time
counted as beginning to run on the next succeeding day

Acting Secretary Reynolds to the Commissioner of the General Land
Office, September 12, 1895. (J. L. McC.)

Lorenzo W. Hector has filed a motion for review of departmental
decision of December 14, 1894, in the case of Isaac Hart against said
Hector, holding for cancellation the homestead entry of the latter for
the SB. Xof Sec. 32, T. 30 S., R. 30 E.,Visalia land district, California.

The principal allegation of error, and the only one that need be here
Considered, is the one which contends that proper notice of the hearing
was not given the defendant, and therefore jurisdiction was not
acquired.

Rule 7 of Practice says:

At least thirty days' notice shall be given of all hearings before the register and
receiver, nless, by written consent, an earlier day shall be agreed upon.

According to the record, as set forth in your office decision of June
17, 1893,

Personal service of the notice of contest was made on the defendant on the 15th
day of November, 1892. On the 15th of December the case came on for hearing.
Omitting the 15th of November, the day on which notice was served on defendant,
and counting the 15th of December, the day of trial, the defendant had thirty days'
notice.

The proper method of computing time in case of service of notice
of a decision rendered was discussed in the case of Dober v. Campbell
(17 L. D., 139), and again, more fully, in the case of Shields v. McDonald
(18 L. D.7 478).

The language of Rule of Practice 77, therein discussed, and of Rule
7, now under consideration, are sufficiently similar to justify a parallel
method of computation, based upOnl the general rule set forth in End-
lich's Interpretation of Statutes, (See. 390.):

The weight of authority seems to be that one of the terminal days should be
excluded, and that, in general, this should be the first day.

In the case at bar, omitting the first day, November 15th, and
accounting time as beginning to run on November 16, on December
15th the defendant had had thirty days' notice.

No reason appears for disturbing the decision heretofore rendered.
The motion for review is therefore dismissed, and transmitted herewith.
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RAILROAD GRANT-1itE-EMPTION FILING.

FisH v. NORTHERN PACIFIC R. P. CO.

Al uncanceled 1pre-emption filing of record at the ate when a railroad grant becomes
effective excepts the land covered thereby froni the operation of the grant, even
though at such time the statutory life of the filing has expired.

Secretary Smith to the onflrissioner of the General Land Office, Septeln-
(J. I. H.) ber ,93, 1895. (J. L. Mc'.)

George Fish has appealed from the decision of your office, dated
November 22, 1893, sustaining the action of the local officers i reject-
ing his application to file pre-emption declaratory statement for the
NE. of te NE. of Sec. 31, T. 20 N., It. 4 E., Seattle land district,
Washington, because of conflict with the grant to the Northern Pacific,
Railroad Company, which listed the land; per list No. 34, on June 30,
1888.

The land is situated within the primary limits of the gant to said
company, by the act of July 2, 1864, on its branch line. The map of
general route was filed August 20, 1873, and map of definite location
on March 26, 1884. It is also within the primary limits of the grant,.
by the joint resolution of May 31, 1870, to said company on its main
line-the map of general route of which was filed August 1.3, 1870, and,'
map of definite location May 14, 1874.

It appears from the record that one Edward Davis, on January 13,
1870, filed pre-emption declaratory statement for the tract, alleging set-
tlement December 21, 1869. The action of your office was based upon
the ground that Davis's pre-emption filing had never been perfected
into an entry, and that at the date of the grant to the branch line
.(July 2, 1864,) there was no entry or filing or'record, and at the date of
the definite location of said branch line (March 26, 1884,) Davis's
declaratory statement (filed January 15, 1870,) had epired.

The Departminent has hitherto held that an "expired" pre-emption
filing, although remaining of record at the date when the grant became
effective, would not of itself except the land covered thereby from the
grant. (Northern Pacific Railroad Conpany v. Stoveniour,10 L. D., 645;
M~eister v. St. Paul, Minnieapolis and Minnesota Railway Company et
al., 14 L. D., 624; and many other cases.)

The supreme court has recently, however, rendered a decision in the
case of Whitney v. Taylor (58 U. S., 85), bearing upon this question.
The land in that case was situated within the granted limits of the
Central Pacific Railroad. A map of general route was filed June 30,
upon which withdrawal was ordered August 2, 1862. The map of
definite location was filed March 26, 1864. The company subsequently
included the tract in a list of lands for which it asked that patent issue;
but the records showed that, on May 28, 1857, one Ff. H. Jones had
filed declaratory statement for the land, alleging settlement on Jan-
uary 16, 1854. The company offered testimony before the local officers
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tending to show that Jones had never resided on the land, and they so
decided. That decision was affirmed by the Department on July 17,
1888, on the authority of the case of Malone v. Union Pacific Railroad
Company (7 L. D., 13). . On August 28, 1888, one Frank C. Taylor made
homestead entry of the tact, which he commuted to cash entry on
July 1, 1889. On January 14, 1889, the company presented a list, con-
taining this tract only, to the local officers-which they rejected on the
authority of the departmental decision in the Malone case. On appeal
the case came to the Department, which on August 19, 1890 ( L. D.,
195), held that, as Jones's pre-emption fiing "was of record and prima
fadie valid at the date the company's rights attached, it served to
except the tract from the operation of the grant, under the ruling in'
the Malone case (supra). The supreme court, before which the question
was subsequently brought, also holds that the tract was excepted from
the grant by virtue of Jones's pre-emption filing-bLt base their
decision upon somewhat broader ground. It says that, in case of a
pre-emption fiig, the same as in case of a homestead entry-

The entry being made, and the certificate being executed and delivered, the par-
ticular land entered becomes thereby segregated from the mass of public lands, and
takes the character of private property. . . .. So long as it remains a sub-
sisting entry of record, whose legality has been passed upon by the land 'anthori-.
ties, and their action remains unreversed, it is such an appropriation of the land as
segregates it fromn the public domain, and therefore precludes it from subsequent
grants.. . . . When in the local land office there is an existing claim on the
part of an individual under the homestead or pre-neiption law, which has been recog-
nized by the officers of the government, and has not been canceled or set aside, the
tract in which that claim is existing is excepted from the operation of a railroad
land-grant containing the ordinary excepting clauses, and this notwithstanding such
claim may not be enforceable by the laimant, and is subject to cancellation by the
government at its own suggestion . . . . The acceptance of such declaratory
statement, and noting the same on the books of the local land-office, is the offieial
recognition of the pre-eioptioi claim. While the cases of the Kansas PacifieRailway
Company . Dnnneyer, and the H-lastings & Dakota Railway Company Whitney,
supra, involved simply homestead claims, yet, in the opinion in each, pre-emption
and homestead claims were mentioned, and considered as standing in this respect
on the same footing. . . . . This declaratory statement bears substantially the
same relation to a purchase under the pre-emption law that the original entry in a
homestead case does to the final acquisition of title. The purpose of each is, to
place on record an assertion of an intent to obtain title under the respective stat-
utes. At any rate, Congress has seen fit not to require an affidavit to a
declaratory statement;'and has provided for the filing of such *nnsworn statement as

the proper means for an assertion on record of a claim under the pre-emoption law;
and that is all that is necessary to except the land from the scope of the grant.

From the tractbooks of your office it appears that in the case-at bar
Davis's declaratory statement has not ever yet been. canceled, but
remains intact upon the records. The supreme court decision in the
case of Whlitnley v. Taylor, qnoted fromn above, would appear to apply
to the case at bar; and for the reasons therein given, the decision of
your office is reversed; the claim of the railroad company is disallowed,
and if no other objection appears, Fish will be permitted to file his
declaratory statement for the tract.
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HOMESTEAD CONTEST-1tESIDENCE-FINAL PROOF.

FYFFE V. MOOERS.

Residence having once been established under a homestead claim will not be regarded
as thereafter abandoned on account of absences made necessary by the nature of
the claimant's occupation and condition in lifenwhere the intention of returning
to the land is manifest at all times from the cultivation thereof, and maintenance
of improvements thereon.

A charge that a homesteader has failed to submit final proof within the statutory
period will not be entertained where the entryman has given notice of his inten
tion to submit his proof before the contest is filed.

Secretary Smith to the Commissioner of the General Land Office, Septemn-
(J. I. EI.) ber 23, 189.5. . (W. F. M.)

On April 1, 1886, Timothy Mooers made homestead entry of the NE.

'Yof section 18, township 147 N., range 40 W., within the land district

of Crookston, Minnesota.

On May 24, 1893, Alexander Fyffe filed an affidavit of contest alleging

That the said Timothy Mooers has wholly abandoned said tract; that he has
changed his residence therefrom for more than four years last past since making said
entry; that said tract is-not settled upon and cultivated by said party as required by
law, that he never established or maintained a residence on said land in good faith:
that he has failed and refused without any excuse to make final proof therefor
within seven years after making said entry; that he has advertised on April 11, 1893,
to make final proof therefor on May 23, 1893, and has without any excuse and with-
out sufficient reason failed anjd refused to make final proof in accordance with said
notice, also further, that affant-is informed and believes that the said entry was not
made for the benefit of the said Mooers; that said Mooers has made a contract for the
conveyance of said land and the transfer of the title thereto to another person;
that before making said entry the said Mooers entered another one hundred and sixty
acres of land under the homestead act and made proof therefor and acquired title
thereto and had the fullbenefit of the homestead act prior to making this entry.

Mooers. gave notice on April 11, 893, of his intention to make final

proof, and on June 14, 1893, the date fixed therefor, Fyffe appeared and

protested against the acceptance of. the proof. The claimant and his

witnesses were cross-examined by the protestant, who also introduced

other testinony. In August following a hearing was held on the con-

test, and by agreement between the parties the two proceedings were

consolidated and the evidence taken in both. was considered together.

The register and receiver, in a joint decision, recommended that

Mooers' proof be approved and that the proceedings against his entry

be dismissed. The decision of your office, now on appeal before this

Department, reverses that of the register and receiver, and holds

Mooers' entry for cancellation.

The appellant's assignments of error are directed entirely to the

findings of fact in the decision appealed from, and need not be specified

here.

Mooers settled on. the land in 1883, and soon thereafter filed a pre-

emption declaratory statement. He held it under this filing until

April 1, 1886, the date of his homestead. entry. The evidence shows
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that his improvements were not extensive. but his house was at least
habitable, and I think there is no doubt that he established his resi-
dence therein. The question as to whether or not he has maintained
such a residence upon the land as to bring him fairly and reasonably
within the spirit of the law presents greater difficulties of solution.
The testimony is fll of conflict throughout its voluminous extent, but
it may be here observed, generally, of that of the contestant, that it is
largely negative in character.

It is not denied that the claimant has been in the employ of S. 0.
Bagley, a near neighbor, for many years, and that he has for the most
part tak-en his meals and slept at Bagley's house. Occasionally, from
time to time, however, he slept and ate on his claim, and he swears
that all his personal belongings, his trunk, papers and clothing, chew-
ing and smoking tobacco, with provisions, were always and continu-
ously kept there. There were about eighty acres in cultivation which
it appears Bagley has for some years farmed on shares. Mooers is
shown to have been an unmarried man without appreciable means,
elderly, if not old, and latterly of indifferent health. It is not possible
to ascertain from the testimony just what proportion of the time he
staid on his claim. The contestant's witnesses go no frther than to
testify of their more-or less frequent visits to the claiin and to Bagley's
place, and that the claimaut was seldom seen at the former and fre-
quently at the latter. There is also testimony respecting the coudi-
tion of the claim, as tending to show it to have been uninhabited and
deserted. Several persons were found to swear to Mooers' reputed
home as being at Bagley's place, and that if it were desired to see him
they would look for him there, day or night. On the other hand
Mooers testifies that the longest period he was absent from the land
was fourteen days while in attendance at the local land office at Crooks-
ton engaged in the trial of a contest case, and that, with that ecep-
tion, he was-not absent from his home more than a week at any one
time. Numerous other persons testify that he always claimed his
homestead as his home, notwithstanding he was absent from it a good
deal of the time at work on Bagley's farm near by.

The decision appealed fron finds that claimant's "house has not been
improved or repaired since it was completed in 1883, and has become
quite rotten," but I do not think the testimony justifies the statement.
The house is shown to have been whitewashed twice during the seven
years next preceding the trial, and while one witness sore that he
discovered evidence of decay by piercing one of the logs with a knife,
certainly there is nothing in the record to warrant the statement that
the house "has become quite rotten." So far as anything appears to
the contrary the house was comfortably habitable at the date of the
hearing.

I do not think abandonment has been shown. Residence having
been once established the law does not prescribe hiow much an entry-
man shall stay at home. After that date the question becomes one of
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intent rather than of actual and uninterrupted residence, though the
intent must be accompanied and evidenced by such improvement and
cultivation of the soil as will in each particular case, give effect to the
law. A citizen does not lose his residence or domlicile by leaving home
so long as there is present in his mind an intention to return, neither
can it consistently and on principle be held that one who has entered
upon the public lands and established a residence thereon with the
view of acquiring a home from the government, abandons his purpose
when he is called away by the nature of his employment; by the lneces-
sities of his condition, or by other contingency, and there is ever present
in his thoughts the animus revertendi.

The register and receiver found that "the claimant is a single man
over sixty years of age, and although somewhat eccentric in manner
and language, his appearance ol the stand, and general demeanor
while giving his testimony in the case indicates an honesty of pur-
pose," and in conclusion, " from a careful examination of the testimony
in the case," they say, " as well as the character and demeanor of the
several witnesses on both sides of the case, a reasonable preponder-
ance of evidence tends to show the claimant's good faitl."

My own impressions, opposed to the view of your office decision, are
thus supported and strengthened by the favorable situation of the
local officers for judging of the credibility of the witnesses.

As to the charge that Mooers failed to submit final proof within the
seven years allowed by the law, even conceding the dignity of an
adverse right to Fyffe's pretentious, the initial step to making proof
was taken on April 11, 1893, by publishing notice of intention, more
than a month prior to the filing of contest.:

The decision of your office is reversed, and the coutest will be dis-.
missed, with reservation of any judgment here upon the validity and
sufficiency of Mooers' final proof.

RELINQUISHMIENT-CANCELLATION-NOTICE-FINAL PROOF.

LAmiBERT V. LAmBERT.

The fact of relinquishment may be accepted as established, though the record may
fail to show such action, where abandonment of the land by the entryman is
shown, and where, from the action of the local office, it would appear that the
entry iii question was regarded by said office as having been extinguished by
relinquishment

An order of cancellation is not effective in the absence of notice thereof to the
entryman.

The statutory period within which final proof should be submitted under a home-
stead entry does ilot run during the pendency of an order suspending the official
survey of .the land.

Secretary Smith to the Commissioner of the General Land Office, Septem-
ber 23, 1895. (P. J. C.)

The land involved in this controversy is described by recent surveys
as lot 6, Sec. 3, and lots 6 and 7, Sec. 4 (formerly described as the N. i
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of the NE. of Sec. 4), T. 35 N., and lot 3, See. 34 and lot 10 Sec. 33
(formerly described, with other land, as the S. i of the SE. I of See. 33),
T. 36 N., R. 9 W., Durango (formerly Lake City), Colorado, laud district.

On July 1, IS80, one Riley Lambert made homestead entry of the
SW. of the SE. of See. 33, T. 36 N., and the NW.I4 of the NE. of
said Sec. 4, in the then Lake City, Colorado, land district. On Feb-
ruary 9, 1881, W. I. Lambert made homestead entry of the S. If of the
SE.. 4 of Sec. 33 and the N. J of the NE. j of Sec. 4. This application
was sent by mail. There was thus in con dict between these two entry-
men, who are shown to be brothers, the land first entered by Riley.

It appears that one Sarah J. Campbell, on October 4, 1880, had filed
her pre-emption declaratory statement for the SE. of the S . 1 of
said Sec. 33, and the NE. of the NE. 1 of said Sec. 4, together with
other lands. W. H. Lambert's homestead entry, therefore, conflicted
with hers to this extent. These arties entered into a written agree-
ment, however, by which she relinquished the SE. i of the SE. 1 of
Sec. 33, and lie relinquished the NE. I of the NE. 1 of Sec. 4, where-
upon she, on July 5, 1890, made cash entry of the last described forty,
together with other lands. (See Sarah J. Campbell, 16 L. D., 177.)
This tract, therefore, will not be further considered.

It appears that the plat of official survey of T. 35 W. was filed in
the Del Norte office April 27, 1877, but was suspended July 6, 1882;
amended plt was filed November 28, 1883, but Sec. 4 and other sections
were excepted from entry. The records of your office show that the
corrected plat was finally approved December 21, 1891.

The plat of T. 36 was also filed April 27, 1877; was suspended Novem-
ber 9, 1886; and, it is stated, was restored June 27, 1889. But the
records of your office show that the corrected plat was not filed till
September 22, 1891, and it it stated on that that it " supersedes plats of
April 24, 1877, and August 4, 1888." So that it will be seen that T. 35
was suspended from July, 1882, till December, 1891, and T. 36 from
November, 1886, to September 22, 1891.

On November 24, 1884, your office directed the local office at Lake City
to notify W. H. Lamnbert that he would be allowed sixty days within
which to show cause why that part of his entry in conflict with Riley's
entry should not be canceled. It would seem that no response was
received by your office from this letter, and on April 21, 1887, the local
office at Lake City was addressed, calling its attention to the ormer
letter. On April 29, following, the register replied "that the record
shows that a copy of your letter of November 24, 1884, was mailed to
the address of said Lambert December 2, 1884, and that no reply thereto
has ever been received."

On May 7, 1887, your office canceled W. HI. Lambert's entry as to the
eonflict with Riley's, and directed the local office to so note on their
records.

On November 17, 1888, W. H. Lambert wrote your office, stating that
he had recently learned for the first time of the cancellation of his
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entry; that just prior to making his application he mailed. to the local
office his brother Riley's relinquish ment of his prior entry, "and the
Register and Receiver acting upon (it) allowed my filing (entry) but as
it now appears made no record of his relinquishment that Riley died
in November, 1883, and at that time was a resident of another county.
le requests that the matter be referred to the Durango land office for
investigation, as the land is in that district, and that in the meantime
the order for cancellation be suspended.;. Your office, under date of
January 19, 1889, called on the office at Durango.to reportwhether the,
"records show the, cancellation by relinquishment" of Riley's entry,.
and the register reported that it did.not. W. H. Lanibert was then
informed by your office letter of March 9, 1889, that before his entry
could be reinstated it would be necessary to clear the records of. the
conflicting entry by contest or otherwise.

On August 15, 1889, the register sent notice to Hugh Lambert,
"ffather and heir of Riley Lambert., deceased," to the effect that final
proof had not been made of Riley's entry within seven years from
entry, and to show cause within thirty days why it should not be can-.
celed for non-compliance with the law. On the saine day W. 1. Lam1
bert uade application to make final proof of all the land in his entry,
except that included in the Sarah J. Campbell entry.

In reply to this notice to show cause, Hugh Lambert, on the back of
said notice, signed the following:

SEPT. 1, 1889.
RICHARD MCCLouD,

Register, Durango, Colo.

DEAl? Sin: This notice duly received; and I return it to you with the information
that I have no interest in the matter. My son Riley Lambert abandoned the land
long before his death, and had not resided on it for six or seven years before his
death. I know that he endeavored to elinqoish it in favor of his brother,'W. H.
Lanitbert, long before his death, and that he thonght he had relinquished it. W. H.
Lambert filed on it long before Riley died, and has lived on it ever since, Riley
knowing it, and agreeing to it, and believing that he had properly relinquished it,
and that W. H. Lambert's filing was good. I have no claim to the land, and don't
want any, and if I have any I hereby release and relinquish it to W. H. Lainbert.

(Signed) BUGn LAMBERT.

* On November 4, 1889, your office informed the local office that Riley
Lambert's entry had been canceled because proof was not made within
the statutory period, and to so note on the records, and in reply to the
request of the local office for instructions as to how they should pro-
ceed under the application of W. H. Lanbert to make final proof, your
office, by letter of November 13, 1889, informed thei that he could
only subuit proof on that part of his original entry that was intact;.
that his entry had been canceled as to the land covered by Riley's
entry by letter.of May 17, 1887.

iUnder date of January 4, 1890, the register reported that W. H.
Lambert had died since filing his notice to make final proof, and that
notice of your letter of November 13, 1889, had been served upon all
parties in interest, including "Mrs. Irena Lambert, divorced wife of
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W. R. Lambert, and guardian of minor daughter of W. Ff. Lambert;"
also that "the Commissioner's letter "C" of May'17,1887, ordering the
cancellation of one-half of said (W. H. Lambert's) homestead applica-
tion was never received at this office, and no service of same was made
by this office on sai d W. H. Lambert, aud your letter of November 13,
1889, was the first knowledge this office had of the decision of May 17,
1887." Your office therepon, on February 18, 1890, forwarded a copy
of the decision of May 17, 1887, instructed them to make notation on
their records of the cancellation of W. E. Lambert's entry, and "as the
statutory period has elapsed and proof not submitted, you will pro-
ceed under instructions of circular December, 1873," etc.

Under. date of April 20, 1890, the local officers report that notice
under the circular was served on the parties in interest; that they have
canceled the entry in accordance with order of May 17, 1887.

On April 15, 1890, Irena A. Lambert, as guardian of Minniie Laumbert.
filed an affidavit in the nature of a motion to reinstate the entry of W..
H. Lambert, and asked that she be permitted to make final proof in
behalf of said minor heir. She alleges that she was married to W. HI.
Lambert in 1872, and lived ad cohabited with him until 1886, when
she left him and procured a divorce; that Minnie Lambert is the issue
of said marriage, and the affiant is her legally appointed guardian
She alleges that W. H. Lambert lived on said land continuously from
date of his en try until his death; she sets up his improvements, alleges
that Riley Lambert abandoned the land and never lived upon or claimed
any portion of it after W. H. Lambert's entry; that le never had any
notice of the cancellation of his entry.

On April 22,1890, Joe Prewitt filed an application to have said entry
reinstated and he be permitted to make final proof on the ground that
W. H. Lambert executed a deed of trust on the same in which he-
Prewitt-was the beneficiary.

On July 28, 1890, Henry J. Arnold filed an appeal from the decision
of the local office rejecting his homestead application for the land as
described in the original plats. This was rejected, for the reason that
it was impossible to locate the land applied for by the description, and
because the land applied for was included in the homestead entry of
W. H. Lambert, then pending on an application for review and recon-
sideration, made by his minor heir.

Your office again, on November 6, 1891, directed the local office at
Durango to report immediately what their records show respecting the
manner in which notice of the decision of November 24, 1881, was
served on W. H. Lambert, cancelling his entry as to conflict with
Riley's, and on March 22,1892, the register replied that "we have no
record in this office showing manner of service of letter of November
24, 1884."

On March 7, 1892, Hugh Lambert presented his application to make
homestead entry under section 2 of the act of March 2, 1889 (25 Stat.,
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854) o the land included in W. I. Lambert's entry, except that
included in Sarah J. Campbell's cash entry, and describing it as it was
originally. This was rejected because of the pending appeal of Irena
Lambert, guardian, etc., the prior applications of Prewitt and Arnold,
and because of improper description. Hugh Lambert appealed, and
with his appeal filed an affidavit in which he avers that he is father
and heir of both Riley and. W. H. Lambert; that Riley. died intestate
in December, 1883, without wife or descendent; that W. H. Lambert
died in October, 1889 intestate "and left no wife or legitimate ebildren
nor their descendents;" "that the said Minnie Lambert mentioned in
the decision from which appeal is taken is not the daughter of said
William HI. Lambert, deceased," " but that if she is the daughter of the
said William El. Lambert she was not born in wedlock, and her parents
did not subsequently intermarry;" that in October, 1891, he settled
upon the laud and has resided there with his family; that he is the
only person entitled to make entry of said land, and asks for a hearing
at which "to prove the matters contained in this affidavit."

Counter affidavits are filed by Irena Lambert and Minnie E. Sweet,
nee Lambert, in which the former recites her marriage to William H.
Lambert April 26, 1872, and the birth of their daughter Minnie "in
the fall of the year 1873;" also copies of her complaint in the divorce
proceedings, together with a stipulation and the decree. This stipula-
tion is that she waives all right of alimony; "that the custody of the
female child, the issue of the marriage between plaintiff (rena Lam-
bert) and defendant (W. H. Lambert), said child being named Minnie
Emma, and more than fourteen years of age, shall not be sued for by
plaintiff or defendant, or awarded to either by the court, but she, the
said child, shall elect her own guardian ad custodian as between the
parties hereto." The court, in rendering the decree, says-" that a con-
tract of marriage was solemnized between the plaintiff and defendant
at Paola, Kansas, on or about April, A. D., 1872." Affiant further says
that the child lived part of the time with her and part with her father,
and was living with the latter at the time of his death.

Your office, by letter of September 28, 1893, considered this compli-
cation in its entirety, and decided that "the presumption is reasonable
that the relinquishment said to have been made by Riley Lambert was
in fact made by him, and that the same has in some unexplained way
been lost;" the entry of W. H. Liambert was therefore reinstated. t
having been shown that Minnie E. Lambert was then twenty years of
age and married, you directed that she or her guardian be allowed
thirty days within which to amend the application of W. H. Lambert
so as to describe the land as it now appears on the official plats of
September 22 and December 22, 1891, and that the record of the local
office be corrected accordingly. "and return the application to this
office." The-rejection by the local office of the several applications of
Arnold, Prewitt and Hugh Lambert was sustained, whereupon they
prosecute their several appeals.
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When these appeals were received in your office it was found that
the appellants had not served on each other copies of the same, as
required by rule 70 of the Rles of Practice, as restored September 21;
1893 (17 L. D., 325). They were therefore returned, with instructions
to allow appellants fifteen days in which to make such service. A
motion is made to dismiss these appeals, because service of notice of
said appeals was not made in accordance with the rules of practice."

It will be remembered that prior to the restoration of rule 7, by
circular of September 21, 1893, it had not been the practice to serve
notices of appeal on parties whose applications to enter land had been
rejected, for the reason that the Department had, by circular of Octo-
ber 26, 1885, declared that rule 0, and others, were "not applicable
to appeals from decisions rejecting" such applications. The several
appeals were filed November 28, December 14, and December 23, 1893,
and it is stated by one of the parties under oath " that he is informed
and believes " that the order restoring Rule 70 had not at the time the
appeals were taken been received at the local office; hence they were
ignorant of the change in the practice. This is not at all improbable.
But be that as it may, I do not think, under my view of this case, that
this failure to serve notice under the circumstances is such a fatal error
as would warrant the dismissal of the appeals. The motion is there-
fore overruled.

All the circumstances related above, together with all the statements
made by the parties in interest, seem to sustain the correctness of your
office decision in holding that Riley Lambert had relinquished his
entry. The fact that the local officers allowed the entry of W. H. Lan-
bert would indicate that they must have had satisfactory evidence
before them of Riley's relinquishment. They are presumed to know
the law and rules of the Department, and to perform their duties in
accordance therewith. Two homestead entries upon the same tract of
laud are not permitted. The' statements of all parties to this contro-
versy, whether made under oath or otherwise, is that Riley did not
live upon the land, and abandoned his entry thereof; also that the
general understanding was that he had relinquished his entry in favor
of his brother. In addition to this, Hugh Lambert, who was the heir
of Riley, when notified of the cancellation of the latter's entry for fail-
ure to make proof within the statutory period, disclaimed all interest
in the land as heir of his son, and in terms relinquished whatever right
he might have to the claimant, W. H. Lambert. It is true that Hugh
Lambert, by affidavit of November 22, 1893, accompanying his appeal
to this Department, swears that he did not know the contents of the
statemient made by him September 11, 18S9, to the effect that Riley had
endeavored to relinquish the land to his brother, or that he-Riley-
had abandoned the lanmd. But I am disposed to doubt the correctness
of the statement made in his affidavit, and I think, the facts he details
therein are contradictory of the position he now assumes. He says
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that there was a trade between Riley and W. H., by which the former
was to relinquish the land, and the consideration therefor was four
head of horses, to be delivered to Louis Lambert, and one hundred
dollars to be paid to Riley; that he-W. H.-" delivered the 4 or 5
horses" to Louis and took possession of the land, but did not pay the
one hundred dollars, as agreed, and the relinquishment was never
made and filed. If it be admitted that these statements would be
competent evidence, it is apparent that there was a substantial compli-
ance with the argreement between them.

Hugh, the heir of Riley, was prompt to disclaim any interest in his
son's entry when he received notice to show cause why it should not be
canceled, and the statements made in so doing seem to be so in accord
with all the facts disclosed that I cannot escape the conviction that he
did so with.deliberation and should not now be heard to deny the state-
ments made then, on the pretext that he did not know the contents of
that statement. So that it seems to me, in view of all the circum-
stances, your judgment affirming the cancellation of Riley.Lambert's
entry should be affirmed.

It does not affirmatively appear from the record that W. H. Lambert
did have notice of the orders of November 24, 1884, and May 17, 1887,
cancelling his entry, and it needs no argument to show that neither he
nor his heirs are bound by the action taken. His entry being therefore
a valid one, and having the same force and effect as though no cancel-
lation had been ordered, it follows that the subsequent applications of
Arnold, Prewitt and Hugh Lambert were rightfblly rejected. More-
over, the statutory period within which to make final proof had not
expired in W. H. Lambert's entry, because the land was suspended from
1886 to 1891. During that perion proof could not be made; hence it
should be deducted from the life of the entry.

The record being thus cleared of conflicting claims, the only remain-
ing question is as between the heirs of W. H. Lambert. Section 2291
of the Revised Statutes, provides that in case of the death of the entry-
man, or his widow, proof and entry may be made by the "heirs or
devisee" of the deceased entryman. The divorced wife of the deceased
is not making any claim to the land in her own right, ad so far asthe
Department is advised, the-only heir under the laws of Colorado is the
daughter of the entryman (see Chap. XXVIII, General Statutes of
Colorado). The fther disputes the legitimacy of his son's daughter.
It must be assumed that the court, in the appointment of the guardian,
was fully advised, and that Minnie E. Sweet, nee Lambert, was
adjudged to be the daughter of W. RI. Lambert. If there was any
doubt about her legitimacy, it would be removed by the stipulation
entered into between W. H. Lambert and Irena Lambert in the divorce
proceeding, wherein he acknowledges her as being "the issue of the
marriage between" them.

By your said office judgment of September 28, 1893, you directed the
application of W. H. Lambert to be amended, and then returned to
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your office. This amendment was made October 26,1893, and is in the
files before me. The order therefore will be that this application be
accepted as amended and the record changed in accordance therewith;
that proof and entry shall be made in the name of Minnie E. Sweet,
sole heir of W. H. Lambert, or in the name of her guardian for her
use, as she may elect.

The judginent of your office is thus modified.

OKLAHOMA LANDS-QUALIFICATIONS OF SETTLER.

FULLER v. GAULT ET AL.

By the terms of the act of March 2, 1889, the provisions of that act with respect to
excluding claimants from the Territory until the hour of opening were made
a general prohibition applicable alike to the lands acquired from the Creek and
Seminole Indians.

Entrance within the Territory in the prosecution of his ordinary business will not
disqualify a settler, where he appears to have derived no advantage therefrom,
and was outside the boundary at the hour of opening.

Secretary Smith to the Commissioner of the General Land Q e, Septem-
(J. I. H.) ber 23, 1895. (E. M. R.)

This case involves the N. J of the NE. ,, Sec. 33, T. 18 N., R. 3 W.,
Oklahoma City land district, Oklahoma Territory.

Samuel Crocker made homestead entry for the above-described tract
on April 24,1889.

On May 1, 1889, Frank M. Gault filed an affidavit of contest alleging
prior settlement for the quarter section and the disqualification of
Crocker by reason of his having entered the prohibited Territory prior
to April 22,1889. Subseqn-ently, in consideration of the sum of $5,000,
he released his claim to the S. A- of the quarter section to the town of
Oklahoma.

Randall Fuller filed affidavit of contest July 10, 1889, alleging that
he settled upon the land April 22, 1889, and further that Samuel Crocker
and Gault, the first contestant, were disqualified by reason of having
entered the Territory during the prohibited period.

The local officers held for cancellation the entry of Crocker, dismissed
the contest of Fuller and found in favor of Gault. Upon appeal, your
office decision of February 17, 1893, sustained the findings of the local
officers, which was re-affirmed by your office decision of July 29, 1893.
Upon further appeal by the parties the case is now before the Depart-
ment.

The volumi nous record in this case has been carefully and laboriously
examined in order that the Department may intelligently pass upon
the various questions of fact raised by the appeal.
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The testimony in the case is contradictory beyond hope of reconcilia-
tion. It is not possible for a decision to be rendered that will harmonize
the evidence. My conclusions upon the facts are as follows:

That Samuel Crocker was inside the Territory at the hour of noon
on April 22, and is therefore disqualified as a homesteader therein.
Smith v. Townsend (148 U. S., 490); Dereg v. McDonald (17 L. D., 364),
and Turner v. Cartwright (17 I. D., 414). That Frank M. Gault did
not use a relay of horses in reaching tis land on the 22d of April, and
that he did not enter the Territory on that day prior to the hour of
noon.

It was urged by counsel in the oral argument of this case, that while
it is possible that he did not use the relay of horses, or enter the Terri-
tory on the 22d day of April, prior to the hour for entrance, that he did
enter into a conspiracy with one Cook, who, the evidence shows, used
a relay of horses in entering the Territory to the end that said Cook was
to hold the land until Gault arrived.

There are many suspicions circumstances surrounding the conduct of
Gault inarriving at this land. It is remarkable, for instance, that three
of his party and three of his uncle McClure's party, starting sixteen
miles away, should have gained tracts adjoining one another on the
north side of Oklahoma City, but I do not feel myself justified in hold-
ing that there was a conspiracy between Cook and the contestant, Gault,
inasmuch as, among other reasons, it does not appear that there was a
sufficient consideration why Cook should have so conspired. I fail to
see why Cook should have voluntarily given this land-one of the most
valuable tracts in the whole country-to Gault, if he was the first
settler upon it, and as it appears that it was his opinion, and also that
of McClure and his party, that the use of a relay of horses was not
unlawful.

I do not deem the riding of sixteen miles in an hour and ten minutes,
as described by Gault, impossible in view of the testimony in the case.

Counsel urge that upon this question there has been no finding of fact
by the local officers, or by your office, but counsel have no right to
assume that because there was no specific finding that the question
was not considered by them and especially by your office where it was
specifically urged.

I, therefore, am led to hold that there was no conspiracy between
Cook and Ganlt, and that Gault did nothing on the 22d that was in
violation of the acts of Congress opening this land to settlement.

It is in evidence that Gault crossed from the Pottawattomie land to
Purcell on the 17th of April, and possibly was within the Territory at
one other time during that month. It does not appear from the record
for what purpose Gault went to Purcell, other than that it was his
general place of business and that he was accustomed to do some ship-
ping and receive his mail there.

1438-VOL 21-12



178 DECISIONS RELATINGTO THE PUBLIC LANDS.

'This brings me to a discussion of the question whether such an
entrance and presence in the Territory was such a violation of the acts
of Congress as would disqualify him as a homesteader.

In the first place, it is urged by counsel that there are two bodies of
land in the Oklahoma Territory which were opened to settlement by
different acts, the act of March 1, in reference to the Creek lands, on-
eluding as follows:

* Any person who may enter upon any part of said lands in said agreement men-
tioned prior to the time the same are opened to settlement by act of Congress, shall
not be permitted to occupy or make entry of such lands, or lay any claim thereto
(25 Stat., 759).

And that portion of section thirteen of the act of March 2, in refer-
ence to the Seminole lands is as follows:

That each entry shall be in square form as nearly as practicable, and no person
shall be permitted to enter more than one quarter section thereof, but -until such
lands are opened to settlement by proclamation of the President, no person shall be
permitted to enter upon and occupy the same and no person violating this provision
shall ever be permitted to enter any of said lands or acquire any right thereto.

The contention is, that the inhibition in the two acts refers in each
case to entering and occupying and subsequently laying claim to the
Indian lands so entered and occupied; that is to say, that if the entry
during the prohibited period was in the Seminole lands, the person was
thereafter forever prohibited from acquiring title to lands embraced in
the Seminole country, but that it was lawful for one to enter the Semi-
nole lands, as did Gault in this case in his journey to Purcell, and yet
make entry of the Creek lands. That the two purchases and two
tracts of country acquired thereby were as distinct and separate as
were the purchases of Florida and Louisiana.

In the last portion of section 13 of the last act referred to the follow-
ing appears:

That all the foregoing provisions with reference to lands to be acquired from the
Seminole Indians including the provisions containing the forfeiture, shall apply to
and regulate the disposal of lands acquired from the Muscogee or Creek Indians.

I deem that this language conjoins the two acts and was intended for
the very purpose of answering the question now urged by counsel.
Congress intended by this to show that it was treating the Seminole
and Creek lands as one body of land, and that the inhibition of enter-

* ing the land referred to in the separate acts in reference to each sepa-
rate tract, was, by this clause, made a general prohibition to the two
bodies of land collectively.

To sustain the position of counsel would be to emasculate the statute.
If the contention were right it would follow that large numbers of pro-
spective settlers could go into the country and all that would have
been necessary at the hour of opening would have been to cross the
line from one country to the other. In so doing they could have appro-
priated the improvements of one another, if any, and within a few
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minutes after~ the hoar of 12 6clocki, noon, of April 22,1889, could have
been housed and firmly established to the exclusion and injury of those
who had, in accordance with the plain meaning of the statutes,
remained outside. -.7

In the recently decided case of Curnutt v. Jones (21 L. D., 40), whilst
no general rule was laid down-each subsequent ease being left to its
own particular facts for adjudication.-the controlling idea is, did the
unlawful entry redound to the advantage of him entering? Or to state
the proposition conversely a mere entry where no advantage was gained
would not disqualify the person so entering from acquiring a homestead

-in the Territory. Applying that doctrine in the case at bar, there
being no evidence that Gault secured an advantage by his knowingly
entering the Territory on April 17, 1889, his technical violation on that
.day bing disconnected by great distance from his entrance of the
Territory on April 22d ad the location of the land he now claim, I
am led to hold that such entry was not in violation of the intent of
Congress as expressed in the acts spra, and does not amount to a di-
qualification under the penalty in the law as set out.
* In this connection it is well to note that the decision of Curnutt'v.
Jones, supra, criticises only the cases of Turner v. Cartwright and
Laughlin v. Martin, as these were the only two cases that arose under

'the Oklahoma law; but under the act opening the reservoir lands in
'Wisconsin, an examination of authorities shows that the cases of Dereg
v. McDonald (17 L. D., 364), Box v. Dammon (18 L. D., 133), Kyes v.
McGinley (8 L. D., 550),. and Thielman v. McDonald (18 L. D., 581),
are subject to the same criticism, inasmuch as the principle involved
was the same, the prohibition being similar to that opening the Terri-
tory of Oklahoma.

The decision appealed: from is therefore affirmed.

SUIT TO VACATE PATENT-RIGHT OF GOVE1'INMENT.

EAST OMAA LAND COMPANY.

The right of the government to begin proceedings for the vacation of a patent,
depends upon the same general principles which would authorize a private citi-
zen to apply foT relief against an instrument obtained by fraud, or deceit, or any
of those practices which are accepted to justify a court in granting relief.

Secretary Smith to the Commissioner of the General and ffice, Septenz-
(J. I. H.) ber 23, 1895. (G. B. G.)

I am in receipt of your office letter of February 19, 1894, transmit-
ting the petition of the East Omaha Land Company, asking that the
proper officer of the United States be instructed to institute proceed-
ings to have the patent for fractional section 16, T. 75 N., R. 44 W., 5
P. M., in the State of Iowa, issued to C. S. Lefferts on December 26,
1893, ancelled; also offering to pay the costs and expenses incurred
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in such litigation, and to employ counsel to assist the governmen in
prosecuting such suit.

The petition recites that on December 28, 1846, the State of Iowa
was admitted into the Union, and that there was granted to that State
Section number 16, in every township thereof of the public lands, and
where such section had been sold, or otherwise disposed of, other lands,
equivalent thereto, and as contiguous as may be, for school purposes.

That afterwards the lands of Iowa were surveyed by the 'United
States government, and township 75 north, range 44 west, fifth prin-
cipal meridian, was found to be fractional, being made so by the

'Missouri River. Said township was found to contain 11,514.52 acres,
and it was ascertained by such survey that section 16 was made frac-
tional by the river, and contained 11/100 of an acre.

That subsequently, to wit, on August 1, 1853, Lysander W. Babbitt,
register of the land office at I3anesville, said State, certified to the

'Department-of the Interior that one Nelson T. Spoor, School Land
Commissioner of Pottawattamie County, Iowa, in which said township is
located, had filed in his office, a recommendation that the west half of

,the south-east quarter, and the southwest quarter of section 24, and
west half of the south-west quarter of section 25, in said township,
and comprising three hundred and twenty acres, be selected in lieu of
the sixteenth section i said township, for school purposes, and that he
concurred in such selection, and submitted the same for the approval
of the Secretary of the Department of the Interior.

That subsequently, January 27, 1854, this selection was approved by
the Secretary, subject to any valid legal right that may have existed
thereto at the time it was made known to the Land Office by the proper
authorities of the State.

That such selection, certification and approval were pretended to be
made by virtue of the act of Congress of May 20, 1826, entitled, "An
act to appropriate lands for the support of schools in certain town-
ships and fractional townships, not before provided for."

That the so-called lieu-lands, as aforesaid, were afterwards disposed
of by the State of Iowa. That the school section 16, above referred
to, and containing 11/100 of an acre, was, by the survey of the United
'States, located upon the Iowa side of the Missouri River, and that
about the time the survey was made, the river at that point com-
menced to cut away the Nebraska lands opposite, and to form accre-

-tions to said section, as well as to other adjoining water lands, and this
continued until 1877, when the river had so changed as to be located
nearly a mile north of where it ran at the time of the Iowa survey.

It is further set out in the petition, that the East Omaha Land Com-
pany was organized in 1887, under the laws of Nebraska, for the pur-
;pose of baying, selling and improving real estate, building factories,
houses, and to aid in all works necessary to improve this land; that it
acquired by purchase the title to a large tract of land, comprising
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nearly two thousand acres, and that in this tract is located the fractional
section 16, aforesaid.

That these lands were acquired in 1887, and 1.888, and at that time
were in a condition of waste. That they had been for years practically
abandoned for all purposes, covered with willow growth, under brush,
poplar trees, subject to overflow, and were considered useless, and of,
little value, and that said company, being advised that section 16, or
what there was of it, had been appropriated or granted to the State of
Iowa for school purposes, purchased it of the State, and received a
deed or patent therefor.

That upon acquiring the lands aforesaid, the company proceeded to
improve them, and in that behalf has expended upon the whole tract
vast sums of money. That it has not only redeemed them from the
ravages, of the Missouri River, but it has platted them into lots and
blocks, streets, avenues and alleys, paving some of the streets with
granite, and grading others; constructed railway lines upon Many of
the streetss secured the location of large factories and business institu-
tions on said grounds; built houses; has procured the construction of
a bridge across the Missouri River, all at a cost of upwards of two
millions of dollars.

That it has also litigated the question of fact and of law involving its
right of accretions, at great expense, and that by reason of the afore
said improvements, and of the establishment of the principles of law
with relation to accretions along the Missouri River, the lands now
owned by it have become very valuable.

The petition further represents that said company on the 22d day of
January, 1894, fr the first time learned that the said C. S. Lefferts
had filed for record in Pottawattamie County, Iowa, a patent to said
fractional section 16, issued by the United States to him on the 26th
day of December, 1893. That the petitioner has been advised as a
matter of law, that the patent covers in the neighborhood of twenty
acres of land of great value, claimed by said company, and that the
said Lefferts obtained the said patent foil the sum of $1.10; that he
represented to the Land Department, by affidavit and otherwise, that
the said fractional section was unoccupied by any person other than
himself, having color of title, and that the land was not suitable for
agricultural purposes, whereas it has been occupied and improved by
said petitioner, under a deed from the State of Iowa since 887, and
that a large portion, perhaps all of said tract, except that which lies
within streets, is enclosed with fences, and that the original 11/100 of an
acre is covered mostly by avenue M., upon wich is located one of said
company's railroad tracks, and that a large portion of the land'had
been cultivated by said company.

It is further alleged that said Lefferts well knew all of the facts and
circumstances, as herein stated, at the time he made his application to
purchase the said section 16, and his whole-proceedings was conducted
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by him, with a view of defrauding said company of its property and
rights.

In consideration of the foregoing premises, the Department is asked
toinvestigate the matters and things set out, and that the proper law
officer of the government be instructed to institute proceedings in the
courts of the United States to have the patent, as aforesaid, issued by
the government to said C. S. Lefferts, set aside and cancelled.
- The patentee, Lefferts, answering admits the substantial allegations

of the petition, except the charges of fraud and misrepresentation in
obtaining the patent, joins issue on the petitioner's conclusions of law,
and for affirmative answer and defense, submits that the said East
Omaha Land Company is estopped from having or claiming any right,
title, interest or estate in said fractional section 16.
* The first question that arises is whether such a case is presented'as
will, ii any event, justify the government in the institution of a suit to
set aside Lefferts' patent in the interest and for the benefit of the East
Omaha Land Company; and for the purposes of this inquiry it may be
assumed that Lefferts acquired the patent aforesaid through misrepreS
sentation and fraud.

A suit may be brought by the United States i any court of compe-
tent jurisdiction to set aside, cancel or anul a patent for land, issued
in its name, on the ground that it was obtained by fraud or mistake.
But the right to bring such a suit exists only where the government
has an interest in the remedy sought by reason of its interest in the
land or when the fraud has been practiced on the government and
operates to its prejudice, or it is under obligations to some individual
to make his title good by setting aside the fraudulent patent, or the
duty of the government to the public requires such action.

When it is apparent that the only purpose of bringing the suit is to benefit one of
two claimants to the land and the Government has no interest in the matter the suit
must fail. United States v. San Jacinto Tin Company (125 U. S., 273).

Assuming that the petitioner is correct in its statement of facts and
contentious of law, it does not present such a case as would justify the
government in instituting an action in its behalf. In that event the
government certainly has no interest in the subject-matter of the coil
troversy or in the remedy invoked, nor is it under any obligation to
make the company's title good. If, as alleged, the section 16 in con-
troversy was granted to the State of Iowa for school purposes, and
other lands were subsequently selected by said State in lieu of said
section, beeause of its being fractional in quantity, then the title to
the said section 1.6 reverted to the United States, and any subsequent
conveyance of said land by the State of Iowa, could not operate to
divest the government of title, or to put the government under any
obligation to the vendee of said State to assist him in perfecting the
same.



DECISIONS RELATING TO THE PUBLIC LANDS. 183

- The petitioner's remedy would seem to be against the State of Iowa.
However this may be, there is no such case presented as would author
ize or justify the government in instituting a suit in its behalf.

It remains-to be seen if suit should be brought to set aside the patent
to Lefferts by the government in its own behalf. This may be done if
there was either fraud or mistake in the issuing of the patent.

Fraud in equity includes allw ilful or intentional acts, omissions, and concealments
which involve a breach of either legal or equitable duty, trust or confidence, and are
injurious to another, or by which an undue or unconscientious advantage over
another is obtained. (2 Pomeroy's Equity Jur.-1882-873).

It may consist either in the statement of what is false or in the con-
eealment of what is true, but the misrepresentation must he of a mat-
ter of fact and not of law, and it must be relied upon by the person to
whom it was made or whose action it is intended to influence, and the
concealment must be of material facts which one party is under some
legal or equitable duty to communicate to the other.

The sixth and seventh paragraphs of Lefferts' answer are in the
nature of admissions, in substance, that he. is the purchaser of the land
and holds the government's patent for the same; that it contained I -
of an acre according to the government survey; that as a matter of law
it contains 20 acres or more, and that he paid $1.10 for the same.
These admissions contain the only facts on which there may be predi-
cated a charge of fraud against Lefferts so far as the government is
concerned.

There were no misrepresentations or suppressions of any matter of
fact to the disadvantage of the government. The government surveys
and' plats show that said section is fractional and contains II'l0 of an
acre. That as a matter of law said fractional quarter-section embraces
twenty or more-acres of land and is covered by Lefferts' patent may or
may not be true. This is a conclusion of law based on the rights of
riparian proprietorship, and the underlying fact, that section 1 was
part of the original ground to which was thrown a large body of land
in the nature of accretions by the ravages of the Missouri river on the
Nebraska bank-was an open and notorious one. which both parties are
presumed to have known, for the reason that it was equally within the
reach of both.

The price paid by Lefferts for the land in controversy, while merely
nominal and wholly inadequate, is not a badge of fraud in this case,
for the reason that the land was duly and regularly offered at public
sale, as an isolated tract under Sec. 2455: of the Revised Statutes, and
Lefferts. became the purchaser as the highest and best bidder, and there
is no evidence, nor is it alleged, that he was guilty of any trick or
artifice or collusion to prevent a sale at the full market value of the
land.

Nor was it such a mistake as would warrant the setting aside the
patent on that ground. A mistake of law affords no ground for relief,
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and if a mistake of fact is relied on, it must be such fact as the com-
plainant could not by reasonable diligence get knowledge of, when put
upon inquiry. When the fact is known to one party and unknown to
the other, the ground for relief is not the mistake or ignorance of
material facts alone, but the unconscientious advautage taken by the
concealment. If the parties act fairly, one not being bound to commu-
nicate the facts to the other, a court of equity will not interfere.

These are the general principles that govern contracts between indi-
viduals in the matter of impeachment for fraud or mistake, and I know
of no rule of law that would make them inapplicable to a contract to
which the Government is a party.

The right of the government of the United States to initiate a suit
depends upon the same general principles which would authorize a pri-
vate citizen to apply to a court of justice for relief against an instra-
ment obtained from him by fraud or deceit, or any of those practices
which are admitted to justify a court in granting relief. United States
v. San Jacinto Tin Co., (sumra).

I am therefore of 'opinion that the United States is without remedy
in this matter, and the application of the East Omaha Land Company
is denied.

SIVAMP LANDS-MEANDERED LAKE.

STATE OF ILLINOIS.

The claim of the State under the swamp grant may be recognized for lands included
within the meander line of a lake, where it appears by subsequent official survey
and investigation that such line was not properly established, and in fact
included lands of the character granted.

,Secretary S3mith to the Commissioner of the General Land Office, Septem-

(J .E.) er 23, 189a. (G. . P.)

Your office decision of January 13, 1894, held for rejection the claim
of the State of Illinois, made through its agent, Isaac R. Hitt, for cer-
tain lands in Lalke county, township 46 N., range 9 E., in said State.
An appeal from that judgment brings the case here.

It is the contention of the State that the lands are of the character
contemplated in the act of September 28, 1850 (9 Stat., 519), known
as the swamp land act.

The township was first surveyed in 1839, and the official plat thereof
was approved December 17th of that year. This plat shows an area
in the township of 15,061.51 acres of public ands, and an estimated
area of 5,834.11 acres covered by Fox River and Pistakee Lake, which
was meandered and designated on the plat as "Pistakee Lake, navi-
gable."

In September, 1875, Clarence A. Knight made application for the
survey of the lands lying within the meandered lines of said lake,
Alleging that the lake had nearly dried up from natural causes; that
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the waters had receded so that nearly all the area was then fit for cul-
tivation and agricultural purposes. The subdivisions, or where such
would be found if the survey were extended through the meandered
lakes, were described, showing the amount of dry land thereon. His
statement (sworn to) was duly corroborated by several witnesses.

The application was allowed, and, on December 4, 1875, one Alexan-
der Wolcott, of Chicago, Illinois, was appointed deputy surveyor, and
directed to make the survey applied for, which he did, commencing
December 16, 1875, and completing it January 18, 1876. The plat of
this survey was approved March 23, 1876, by the Commissioner of the
General Land Office, as ex-officio surveyor-general.

Conflicting statements relative to the Wolcott survey having been
filed in your office,-on one side, to the effect that no durable land marks
were placed in the ground; that the survey could only have been made
on the ice on account of the depth of the water; that there were only
about three hundred acres of dry land within the original meanders of
the lake, and, on the other side, that the surveyed lands had in a great
measure become dry and fit for agricultural purposes, and the survey
was actually made as shown by the return of the field notes, and not
on ice as alleged, your office, on June 5, 1877, appointed Jacob B.
Bousman, of this city, a special examiner of surveys; he was instructed
to report upon the condition of the survey made by Wolcott, and
especially upon the nature of the lands over which the Wolcott survey
was extended (being the meandered lake aforesaid), the quality of soil,
and amount and kind of timber; that his examination must be thorough
and the report full.

Bousman made his examination, commencing June 19, 1877, and end-
ing four days later. He went over the same grounds as did Wolcott,
made field notes, and filed the same. He identified the land marks
made by Wolcott in all cases, and reported. under date of June 26, 1877,
that Wolcott had made a careful and correct survey in accordance with
his instructions. Among other things Mr. Bousman reported that Fox
river has a rise and fall between the extremes of high and low water of
five feet, and that at the time he made the examination the water was
two feet above the low water line; that at that time some 1700 acres
were submerged in sections 14, 15, 22, 23, 26, 27, 3, and 35, forming
what is, generally known, and also shown upon the map of Lake county,
as "Grass Lake," it not being considered a part of Pistakee or Fox
Lake; that bounding this Grass Lake, on the east, north and west, is
a wide margin of natural marsh meadow land, covering about 1,900
acres, subject to annual overflow to the depth of from two to three feet,
all which is embraced within the meander lines of the survey of 1839,
and represented in that survey as a part of a navigable lake; that
large thrifty oak trees and trees of other varieties are found in the
margin of the marsh lands at elevations of one to three feet above the
marsh lands; that in sections 23 and 26 about one hundred acres of
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rolling land, some of which is cleared and in cultivation, the remainder
well timbered (this land was represented by the survey of 1839 as being
a part of the navigable lake); that the quarter section corner, on the
north line of section 14, stands about forty feet above the level of the
marsh meadow lands to the west of it. This point is also represented
in the survey of 1839 as a part of the lake; that one Garwood had
farmed lands for many years also represented by the survey of 1839 as
navigable lake.

This agent concludes that the disputes connected with the possessory
rights of lands in said township had their origin in the misrepresenta-
tions which appear in the original survey of 1839, and that the meander
lines did not even follow the boundaries of the marsh Ileadows, bat
cut across bold high landIs which must at that date have been covered
with timber; the agent concludes that the original meander lines of
the survey of 1839 are entitled to no consideration whatever, except at
their intersection with the section lines.

In addition to these statements, Mr. Wolcott's field notes state that
4'The timber land in section-14 is very heavy and consists of hickory,
black walnut, white and burr oak, white ash, and bass wood, and is
about forty feet above the lake." All but 10.38 acres of this section is
represented on the survey of 1839 as part of Lake Pistakee.

The decision appealed froi assumes that the survey of 1839 properly
represented the area of Lake Pistakee as then meandered; that from
the affidavits accompanying the application for the Wolcott survey,
and others filed attacking that survey, what was designated in the
plat of. survey of 1839 as "Pistakee Lake" existed as a lake for a num-
bet of years subsequent to 1850. Although the Wolcott survey of the
meandered lake disclosed land which might then have been properly
designated as swamp and overflowed, yet, if as a fact such lands were
on September 28, 1850, covered by the waters of Lake Pistakee, then
apparently a permanent body of water, they would not iure to the
State under the swamp land act.

But from what is above seen, the survey of 1839 was not an accurate
one. The field notes of the survey of both Wolcott and Bousman, and
the special report of the latter, show conclusively that the plat of the
survey of 1839 misrepresented the facts; there were navigable llakes on
a part of the land; but the later survey shows that much of the land
represented as "navigable lake" was in 1876 covered with a large
growth of timber, and forty feet above the marsh neadow lands. That
being true, such lands could not in the nature of things have been cov-
ered by a navigable lake, or by water of any depth of a permanent
character in 1850 or even in 1839. There may have been some recession
of the waters of the lake from 1839 to 1876, but from the facts above
given by the two surveyers, together with other evidence in the record,
I am convinced that the plat of the survey of 1839 did not represent
the real facts, and that both in 1839.and 1850 there were lands, mean-
dered as a lake, which were then high and dry. That being true,there
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were doubtless more or-less of the lands which were of the character
contemplated in the swamp land act.;

Au examination of the records of your office shows that much of this
land, over which the surveys were extended in 1876, has been patented
to sundry persons under the act of June 8, 1872 (17 Stat., 333), granting
additional homestead rights. It also appears that several of the tracts
claimed by the State have been entered, and other tracts claimed have
been already patented.

The Department has no jurisdiction over the tracts patented. It; in
fact; such tracts belonged to the State under the swamp land act, the
State's only remedy is in the courts. If the lands applied for are
shown.by the field notes of the survey of 1876 to be of the character
contemplated in the swamp land act of 1850, they prim a facie belong
to the State.

In case the field notes of the Wolcott survey show.that any tract or
tracts in said body of land are of the character contemplated in the
swamp land act, and such tract or tracts have been entered, you will
call upon such entrymen to show cause why their entries should not be
canceled. If in answering this rule in the time given an entryman
makes a prima facie showing that the land entered was not in fact
swamp and overflowed within the meaning of the act of 1850 (supra),
you will so advise the agent of the State, who ill be given an oppor-
trinity, if he so desires, to have the issues tried at a hearing before
some officer duly qualified to administer oaths. The evidence will be
taken in the presence of an' agent of your office, who will have general
supervision of the hearing and will see to the proper transmission of
the evidence for a judgment upon the merits. Let such hearings be
had at as nearly the'sametime and place as practicable.

The decision appealed from is reversed.

PREFERENCE RIGHT OF CONTESTANT-APPLICATION.

MAYERS V. DYER.

Under the rule enunciated in Allen v. Price, regulating the disposition of land sub-
ject to a contestant's preferred right of entry, an application to enter, tendered
by a stranger to the record, during the period accorded to the contestant for
the exercise of his right, and held in abeyance under said rule, will take effect

. on the land covered thereby, not taken by the contestant, to the exclusion of a
subsequent application of another therefor.

In considering the validity of an application to enter it may be fairly presumed that
the proper tender of money was made therewith, where the record is silent asto
such tender, and the application is rejected for a reason not involving any ques-
tion with respect to the tender of money.

Secretary Smith to the Commissioner of the General Land Office, Septem-
(J. I. H.L) . . ber 23, 1895. (J. L.)

This case involves the N. A of section 29, T. 1 N., R. 2 W., Salt Lake
City land district, Utah, containing three hundred and twenty acres.
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One Christen J. Bang contested one James Peacock's desert land
entry of the whole of said section 29. On August 8, 1893, his contest
was sustained and said entry was cancelled. On August 15, he was
notified of the cancellation and of his preference right of entry within
thirty days; said right being limited by the act of August 30, 1890 (26
Stat., p. 391) to three hundred and twenty acres, one half of the section
aforesaid.

On August 21,1893, William C. Dyer filed his desert land application
for the north half of said section. In obedience to the Circular of
March 30, 1893 (16 L. D., 334) the local officers received said application,
and held the same in abeyance to await the action of the contestant
Bang, " ad the filing of the same was duly noted on the record."

On September 14, 1893 (the thirtieth day after notice), Bang and
Albert Mayers appeared at the local office. Bang made entry of the
south half of the section. And immediately Mayers offered his appli-
cation to make desert land entry of the north half. His application
was rejected by the local officers " for conflict with Dyer's application,
filed on August 21, 1893 subject to the preference right of entry by
Bang."

Dyer was notified that his application was no longer in abeyance;
and on September 16, 1893, he made desert land entry, No. 3643 of the
N. I of section 29 aforesaid.

On October 13, 1893, Mayers filed an appeal to your office; but did
not serve on Dyer notice thereof.

On December 6, 1893, your office affirmed the action of the local
officers rejecting Mayers' application; and Mayers appealed to this
Department.

On March 19, 1895, I affirmed your office decision. A motion for
review filed April 23, 1895 was entertained; notice thereof was served
on Dyer, and arguments of counsel on both sides have been filed in
accordance with Rule of Practice, No. 114. The whole case is now
before me for reconsideration.

In his appeal to your office dated October 12, 1893, James M. -Denny
Esq., attorney for Mayers, alleged:

1. That on September 14,1893, Mayers tendered to the register and receiver the
sum of twenty-five cents per acre for said land amounting to the sum of eighty dol-
lars, and they refused to receive it.
* 2. That Dyer (id not on August 21, or at any other time prior to September 16,
pay, deposit, or tender the sum of twenty-five cents per acre, or any other sum.

In his motion for review the same attorney insists, that said allega-
tions " should be taken as true", because the register and receiver in
whose office the appeal was filed, did not deny or controvert the allega-
tions therein containedl. I cannot allow any such claim. There is no
evidence that the local officers ever read the appeal. The probability
is that they did not. Until the appeal was filed there was no allega-
tion or proof that Mayers tendered any money. The silence of the
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record about money indicates that the subject was not pressed by either
Dyer or Mayers. Apparently it was presumed that both wereready to
pay when the time came.

In the case of Thomas v. Blair (13 IL. D., 207), it was said that "the
initial act in establishing a desert land claim is the payment of twenty-
five cents per acre." For the word "initial" the word 'essential'
should be substituted. By the Circular of June 27, 1887, respecting
desert land entries ( IL. D., 706), the local officers were instructed
first, to take the declaration and affidavits of the applicant and his
witnesses; and second, " When proof of the character of the land has
been made as above required to the satisfaction of the district officers,
the applicant will pay the receiver the sum of twenty-five cents per
acre. The register will receive and file the declaration, and the regis-

*ter and receiver will jointly issue in duplicate a certificate acknowledg-
ing the receipt of the twenty-five cents per acre, and the filing of the
declaration." The first step (see paragraphs 4 to 8 of the Circular
aforesaid), is to file a proper. declaration under oath and the corrobo-
rating affidavits of two reputable witnesses, in order to establish the
desert character of the tract, and the quantity of land to be paid for.
Until this is done, the applicant and the receiver cannot know how
much money, (if any), is to be paid and received. The payment of the
money is, and must be necessarily, the last thing done, to make the
entry and secure a duplicate receipt.

Since the case of Fraser v. Ringgold (2. IL. D., 69), it has been con-
ceded that the successful contestant of a desert land entry acquires a
preference right of entry under the act of May 14, 1880 (2t Stat., 140).

In the case of Welch v. Duncan (7 IL. D., 186), it was held that on
the cancellation of a contested entry the land is at once open to settle-
ment and entry, subject only to the preference right of the successful
contestant; and that during the thirty days allowed him within which
to exercise that right, the application of another may be allowed sub
ject to the right of the contestant. The following good reason was
-assigned for said decision:

The law does not confer on the successful contestant a right to control such land
for thirty days after notice; nor the right during such period to select a particular
person, and by waiver of his preference right at an opportune moment, confer on
such person the benefits conferred by law on the successful contestant alone. Such
a doctrine is not sanctioned by law or by sound public policy. The right conferred
on a successful contestant by section 2, of the act of May 14, 1880, is a personal right
which cannot be transferred to another;" either directly, or by evasion. (7L.D., 189).

Then the practice was for local officers to allow an entry to be made
(i. e. consummated by payment of money and issuance of duplicate
xeceipt), subject to contestant's right for thirty days; and when con-
testant appeared to exercise his right, to serve a rule upon the entry-
.man to show cause why his entry should not be cancelled This course
of procedure subjected the successful contestant to additional delay,
vexation and expense. It was only to prevent such "hardship and
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loss to the successful contestant," that Secretary Noble, on November
15, 1892, in the case of Allen v. Price, (15 L. D., 424), modified the prac-
tice and directed that:

Should an application to enter the land be presented by a stranger to the record
iT can be held in abeyance to await the action of te contestant within-the time
allowed: Should a waiver of the preference right of entry duly executed by the con-
testant be filed, the tract shoild be held subject to entry; meaning plainly the entry
held in abeyance as aforesaid.

This regulation was subsequently embodied in the circular of March
30, 1893, printed in 16 L. D., 334.
- When Bang, on September 14, 1893, elected to make his entry of
the S. t of section 20, he waived and relinquished his preference right
as to the N. 4 of said section, which thereby became subject to entry by
Dyer, whose application filed August 21, 1893, was held in abeyance.
It was not the purpose or effect of Secretary Noble's decision to modify
the excellent rle and reason propounded in the case of Welch v. Dun-
can above cited. It did not give Bang the right to control the whole
section (640 acres) for thirty days. It did not give him the right to
select a particular person (Mayers) to meet him at the land office at an
opportune moment, and then and there confer oln such person the ben-
efits conferred by law on Bang alone. It did not authorize Bang to
transfer to Mayers his personal right under the act of May 14, 1880.
There is no ambiguity about the phrase "held in abeyance." (See
Anderson's Dictionary of Law,-Abeyance.) An estate is in abeyance
when there is no person in esse in whom it can vest and abide; though
the law considers it as always potentially existing, and ready to vest
when a proper owner appears. (2 Blackstone's Commentaries, 107).
Abeyance means waiting; in expectation; in suspense; subsisting in
contemplation of law, (4 Kent's Commentaries, 260). Dyer's right to
make entry of public land existed under the land laws. His applica-
tion to be allowed to exercise that right was received, duly noted on
the records of the district office, and held in abeyance for twenty-four
days, to await an event which must happen within that time, and deter-
mine whether his application would attach to the whole 320 acres, or
only to 160 acres, to wit: the NE. I or NW. 1 of section 29. If Bang
had selected either the W. I or E. W of the section, he would have left
for Dyer's entry the NE. i or the NW. i of the section. Until the hap-
pening of the event waited for, it could not be known whether Dyer
should pay for 320 or 160 acres. The local officers, after being satis-
fled that the character of the land male it subject to desert land entry,
might properly have told Dyer to wait for the end of Bang's thirty days
'before paying his money; and hold his application in abeyance.

For the purposes of this decision I assume that Mayers did tender
eighty dollars; not because his appeal says so; but because no ques-
tion about it was raised by the local officers in the record, and because
they rejected his application for a reason, which would make a refer-
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ence to a tender of money immaterial and unnecessary. I assume that
the local officers in. substance, if not in terms, told Dyer that they
would not receive his money, inasmuch as the receipt of money would
have consummated his entry, which they intended to hold in abeyance.

After. reconsideration,I concur in your office opinion, that the new
regulation promulgated by Secretary Noble in Allen v. Price, meant
something"; and that its application to this case justified the local
officers in rejecting Mayers' application on September 14, and in allow-
ing Dyer to perfect his entry on September 16, 1893.

'For the reasons above stated your office decision is hereby re-affirmed;
and the motion for review is hereby denied.

TIMBER CULTURE CONTEST-PREMATURE CHARGE.

Cox . OuR.

In case of a timber culture contest where the charge as laid practically covers the
year and the usual planting seasons embraced therein, and where the notice of
the contest is served after the expiration of the year, and the hearing is after its
expiration, evidence should not lie excluded as to said year because it has not
quite terminated at the date of fing contest.

A timber culture entryman who entrusts the care of his claim to an agent is bound
by the negligence or default of such agent.

Secretary Smith to the Gbmmissioner of the General Land Office, Septern-
(J. I. H.) ber 23, 1895. (C. J. W.)

This case comes before me on the appeal of George Cox, con testanlt,
'from your office decision of February 8, 1894, in which the finding in
his favor by the register and receiver was reversed.

The record shows that on March 11, 1887, Mathew Orr made timber
culture entry 10,614, embracing the S.-& of the NE.A4 and N.4 of the
SE. 4, Sec. 28, T. 12 S., R. 30 W., Wa-Keeney land district, Kansas.

March 2, 1893, George Cox filed affidavit of contest against said entry
alleging that said Orr has failed, since date of entry,'to break, "plow
or cultivate ten acres of said tract of land as required by law; that
there is no timber growing on said land and never has been since date
of entry and all of said failures still exist."

May 4, 1893,'the case came on for hearing before the register and
receiver and testimony was submitted by both parties. August 4, 1893,
the register and receiver rendered their decision, in which they found
that the entrymau had failed to comply with the law as to plowing and
cultivation during the years 1891 and 1892, and recommended the can-
cellation of the entry.

The appeal from your office decision reversing said finding, specifies
two grounds of error:

1. That the finding of facts is against the weight of the evidence.
2. That it was error to consider evidence of good faith upon the part of defendant,

as an excuse for not complying with law.



192 DECISIONS RELATING TO THE PUBLIC LANDS.

The evidence shows that eight acres of the land in controversy had
been broken when Orr made his entry, and that the required number
of acres were plowed and cultivated during the year 1889; that during
the year 1890 five acres were planted to tree seeds and subsequently
cultivated, and the remainder of the ten acres cultivated in crop.
There seems to be no cause of complaint against the entryman as to
these years. The controversy was narrowed to what was done in the
years 1891 and 1892.

The register and receiver commented severely upon the bad culture
and negligence of the entryman during the year 1892, and evidently
their conclusions were based chiefly on the testimony relating to the
work of that year. This was the sixth year of the entry and the contest
was filed before the expiration of that year.

Your office held that the period covered by that year was not put in
issue by the affidavit of contest, and that the evidence of what was
done on the land during the year 1892, was not to be considered against
the entryman.

I am not prepared to say that the evidence of imperfect and neg-
ligent planting and cultivation in 1891, was sufficient to demand
the cancellation of the entry, as there was considerable conflict in the
testimony. I can not, however, concur in the conclusion reached by
your office that the default of 1892 is not in issue. It is true that the
entryman's year is not necessarily the calendar year, but it is to be
reckoned from the date of the entry, yet where the affidavit of contest
practically covers the year and the usual planting seasons embraced in
it, and where service of notice of the contest is after the expiration
of the year and the date of hearing after its expiration, the evidence
should not be excluded because the year has not quite closed at the
date of filing contest. McClellan v. Crane (13 L. D., 258).

The sixth year of this entry expired on the 11th of March, 1892.
The above case cited decides that-

An objection as to the sufficiency of an affidavit of contest can only be raised by
the defendant, and not by him prior to the day set for hearing. A contest is not
prematurely initiated where the pay fixed for the hearing is subsequent to the expira-
tion of the year in which the default is charged, and the notice is not served until
after the expiration of said year.

In the case under consideration, Cox filed affidavit alleging the non-
residence of the defendant and an order was issued directing service
to be perfected by publication. The affidavit of the publisher of the
notice shows that it commenced to run on the 9th day of March and
ceased on the 6th of April, 1893. The date of service was therefore
subsequent to the expiration of the year in which the affidavit of con-
test was filed and brings this case clearly within the rule laid down in
the case cited.

Your office having excluded all testimony relating to work of 1892,
it remains to be determined whether or not, under the testimony cover
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ing that year, such default was shown as required by the cancellation
of the entry. The evidence shows that the only work done on the
claim in 1892 was on the 30th day of June, when the ground was dry
and hard, and covered with a growth of weeds and grass, twelve to
fifteen inches high. On that day two hands worked on the claim;
one simply furrowed out the land with a plow, and the other, following
the plow, dropped tree seeds and covered them with his foot. There
was no further care for, or cultivation of, the land during that year.
No trees resulted from this planting. None could be expected.

Orr testified that he was not present when this work was done, but
that he had instructed his agent'to do what was necessary to be done.
It is clear that the agent paid no attention to the requirements of the
law and put in peril the interests of his principal, for it is equally
clear that the principal (entryman) who puts a claim of this sort in the
hands of an agent, is bound by the negligence and default of such
agent. Smith v. Smart (7 L. D., 63).

If I am, correct in my opinion that this evidence was admissible and
should have been considered, it follows that your office decision exclud-
ing it from consideration is erroneous. Said decision is accordingly
reversed and timber culture entry No. 10,614 canceled.

RAILROAD LANDS-SECTION 3, ACT OF SEPTEMBER 29, 1890.

BROWN v. ANDERSON ET AL.

The right of purchase accorded by section 3, act of September 29, 1890, to persons
holding under a deed, written contract, or license from a railroad company, is
limited to those whose evidence of title was executed prior to January 1, 1888.

The mere possession of railroad land can not be regarded as occupancy under a
license within the meaning of said act.

'One claiming under an alleged license, on the ground that an application to pur-
chase the land from the company had been made, must also show, to make his
claim good, the acceptance of said application.

Secretary Simith to the Commissioner of the General Land Ofice, Septem-
ber 23, 1895. (E. M. B.)

The record shows that on June 28, 1892, Henderson Brown made
application to purchase under the third section of the act of Congress
approved September 29, 1890 (26 Stat., 496) the S. j of the NE. A, the
SE. 1 and the E. A of the SW. i of Sec. 5, T. 14 S., R. 7 E., San Fran-
cisco land district, California.

August 1, 1892, E. A. Brown made homestead entry for the S. j of
the NE. i and the E. A of the NW. 1 of the above described section.

On April 10, 1893, A. S. J. Anderson made homestead entry for the
-E. of the SE. 1, the SW. 1 of the SE. and the SE. of the SW. of
'the same secticin.

1438-VOL 21-13
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A hearing having been ordered on October 4, 1893, the local officers
rendered a joint opinion in which they held that Henderson Brown on
September 29, 1890, was in actual possession of the land claimed by
him, under license, and permission from the Southern Pacific Railroad
Company, and that he is entitled to purchase the same under the act of
September 29, 1890. Tey therefore recommended the cancellation of
the entry of Anderson and that portion of the entry of Brown which
was in conflict with the application of Henderson Brown to purchase.

Upon appeal your office decision of April 7, 1894, reversed the action
of the local officers and upon further appeal the case is now before the
Department upon appeal by Henderson Brown, the grounds of error
alleged being as follows:

The Commissioner erred in holding that Henderson Brown was not in possession-
of said land September 29, 1890, under a license from the railroad.

The Commissioner erred in holding that the certificate of Jerome Madden, land
agent of the Southern Pacific Railroad Company, was not competent testimony and
was the act of a private individual.

The Hon. Commissioner again erred in holding that the testimony does not show
any intent upon the part of Mr. Brown to acquire title to this and other lands pur-
chased from the Southern Pacific Railroad Company.

The Hon. Commissioner erred in giving the preference to the homestead entryman
in this case as they were not on the land when the forfeiture act took place, and not
until years after they made claim thereto. Henderson Brown was the only one in
possession when the act was passed.

Despite the fact that there is no specific assignment of error of fact
in the decision sought to be reversed, an examination has been made of
the rather voluminous record in the case which shows that the only

,question here for disposition is one of law pon the facts apparent in
the record, and those in the testimony, about which there seems to be no
controversy.

It is admitted by Anderson and Brown, the homestead claimants,
that they were not in possession of the land at the date of the passage
of the act of September 29, 189() (26 Stat. 496). Section three thereof is
as follows:

That in all cases where persons, being citizens of the United States, or who have
declared their intentions to become such, in accordance with the naturalization laws
of the United States, are in possession of any of the lands affected by any such grant,
and hereby resumed by and restored to the United States, under deed, written con-
tract with, or license from the State or corporation to which such grant was made,
or its assignees, executed prior to January 1,1888, or where persons mlay have settled
said lands with bonatide intent to secure title thereto by purchase from the State or
corporation, when earned by compliance with the conditions or requirements of the
granting act of Congress, they shall be entitled to purchase the same from the United
States, in quantities not exceeding three hundred and twenty acres to any one such
person, at the rate of one dollar and twenty-five cents per acre at any time within
two years from the passage of this act, and on making said payments, to receive
patent therefor, and where any such person in actual possession of any such lands,
and having improved the same prior to the first day of January, 1888, under deed,
written contract, or license as aforesaid, or his assignor, has made partial or full
payments to said Railroad Company prior to said date, on account of the purchase
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price of said lands from it, on proof of the amount of such payments, be shall be
entitled to have the same, to the extent and amount of one dollar and twenty-five -

cents per acre, if so much has been paid, and not more, credited to him on account of,
and as part of the parchase price herein provided to be paid the United States for
said lands, or such persons may elect to abandon their purchase, and make claim on
said lands under the homestead law, and as provided in the preceding section of this
act.

It will be noted that there are two classes provided for in this section:
those who are i pcssession

Under deed, written contract with, or license from the State or corporation for
which such grant was made, or where persons may have settled said land with bova

fude intent to secure title thereto by purchase from the State or corporation, when
earned by compliance with the conditions or requirements of the granting act of
Congress.

There is no allegation of settlement upon the part of Henderson
Brown. His claim to the land is therefore asserted under that portion
of the statute quoted that provides for the first class mentioned.
Henderson Brown's application to purchase sets out the following:

That in 1881 the deponent went into possession of the S. - of the NE. and SE. f
and the E. of the SW. h, See. 5, T. 14 S., R. 7 E., M. D. I., and has held possession
thereof ever since; that at the time of going into possession of the land deponent
purchased the land from parties then in possession who had purchased from six
others, and who had applied to purchase said lands from the Southern Pacific Rail-
road Company as early as 1872. That deponent purchased said lands for a valuable
consideration and with the intention of purchasing them from said Southern Pacific
Railroad Company as soon as the land should be subject to sale. That deponent
has been ready and anxious to purchase at all times since 1881; that deponeht has
two houses upon said land and has it enclosed with other and adjoining land and
has used it for pasture purposes since 1881.

The evidence shows that Henderson Brown went into possession of
the land July 1., 1878, by purchase from one John H. Carlisle; that he,
together with others, neighbors living on adjoining tracts, had built a
fence around the land; that it had been used by him for the purpose of.
pasture; that it was his intention to purchase the land from the rail-
road company; that his immediate grantor, John H. Carlisle, did not
make an application to purchase this land from the railroad company,
but that one Nathaniel L. Dryden, one of his grantors did make appli-
cation for the SE. J of the NE. 1, the N. 4 of the NE. and the SW.i
of the SE -, on March 27, 1875.

Henderson Brown, on March .2, 1888, made application to purchase
all of section five. He does not claim possession by deed from the
Southern Pacific Railroad Company to the land in question, nor does
he claim any. written contract with that'company, but under the cir-
cumstances of the case, as already set out, he claims to be there with
license from the railroad company. It is sufficient to say that his
application, made in March, 1888,. for the tract of land can be of no
avail to him inasmuch as the act provided that such a deed, written
contract or license from the State or corporation, should be "executed
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prior to January 1, 1888," and he must, therefore, stand or fall upon
his acts, and those of the company done prior to the first of January, 1888.

He does not assert any specific license. His case rests entirely upon
its being an implied license. Te mere fet of his being in possession
can not be held by the Department to be a license within the meaning
of the forfeiture act.

In the case of Eastman v. Wiseman (18 L. D., 337), it was held, inter
alia (syllabus):

The provisions of section three of the forfeiture act of September 29, 1890, accord-
ing a preference right of entry to persons who are in possession of forfeited lands
"under license" from a railroad company, extends to one who takes possession of and

improves such land under the circular invitation of the company and in accordance
with said circular applies to purchase said lands of the company.

But that case materially differs from this, inasmuch as it appears that
Eastman went on the land under the general invitation to settlers by

'the Northern Pacific Railroad Company and that one Russell made
application to the railroad company to purchase the land and received
from the railroad company a communication which was held by the
Department to be a license from the railroad company to the said Rus-
sell, who subsequently conveyed all of his rights in and to the land to
the contestant, Eastman.

In this case it appears from the certificate of Jerome Madden, the
land agent of the Southern Pacific Railroad company, that among
those who had made application to purchase the land in Sec. 5, was
Nathaniel L. Dryden for the portion of this tract before described. No
,evidence is furnished of what reply, if any, was made to Dryden at the
time of his making the application.

It does not appear that Henderson Brown made an application to the
Southern Pacific Railroad Company for the land he now seeks to pur-
chase, prior to January 1, 1888. It does appear, as has been set out,
that an application was made by Dryden for a portion of the land that
Henderson Brown now wishes to purchase, and that he is one of the
grantors of Henderson Brown. But it does not appear that there was
any acceptance on the part of the railroad company of the application
of Dryden. If there had been, it was the duty of Henderson Brown to
furnish evidence of it. It was the test of his right to purchase under
the act under consideration and having failed to do so, I am constrained
under the authority of the Eastman v. Wiseman case, supra, which has
gone as far as the Department deems proper upon this question of
license, to hold that Henderson Brown, at the date of the passage of
the act of September 29, 1890, was not in possession of the land in
question under a license from the railroad company, and is therefore
not entitled to purchase the same.

It therefore becomes unnecessary to consider the other questions*
raised by the record.

Judgment affirmed.
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COAL LAND-ADVERSE CLAIMANTS.

PAIRE V. MARKHAM.

As between two claimants, both claiming the land on: account of the coal therein,
priority of application and good faith in improvements should govern the award.

Secretary Smith to the Commissioner of the General Land Office, Septem-
(J. . H.) her 2"4, 1895. (P. J. C.)

The land involved in this appeal is lots 6 and 7 and the E. W of the
SW. 1 of Sec. 6, T. 13 S., E. 10 E., Salt Lake City, Utah, land district.

Th e record shows that Spencer S. Markham filed coal declaratory state-
ment for said tract November 28, 1892, at 10 o'clock A. M., alleging
possession November 26, preceding, and on said November 28, at 11 :35
o'clock A. M., William W. Paire filed a similar statement for the same
tract, alleging possession November 1, preceding.

On January 12, 1893, Markhan submitted proof and application to
purchase. Notice of this proceeding was accepted by Paire January
13, and a hearing was had before the local officers, beginning February
16, 1893, and as a result thereof they decided that

While we are of the opinion that the north line of the land is south of the lower
Markham workings, yet the development work at the upper workings, taken in
donnection with the evidence of good faith is a sufficient showing to warrant a ree-
ommendation that the proof be accepted, and we so recommend.

Paire appealed, and your office, by letter of January 27, 1894, reversed
their action, whereupon Markham prosecutes this appeal, assigning
error both of law and fact.

There is a dispute between the parties as to the exact location of the
northwest cornerstone marking the land, which also involves the north
boundary line of the tract. I am satisfied that the defendant's survey
and location of the corner and north line is the correct one. The United
States deputy surveyor, who made the original government survey and
set the corner in 1881j and who again in 1889 identified it while making
a survey of land immediately adjoining this on the north, testified in
behalf of the defendant, and located the original corner and made his
plat therefrom. It is admaitted' by the claimant that at the point
where he places the northwest corner the stone or monument was
not found, and that he relied entirely on hearsay as to its location on
the ground. So, for the purpose of this case, the defendant's survey
will be accepted as correct as to the northwest corner, and the north
line. This would throw a part of the work done by Markham north of
the north line of the quarter, including his cabin. It is clear from the
testimony, however, that Markham believes in good faith that these
i-mprovements were on the land. They were south of the line as fixed
by his surveyor. In my view of the issue this is immaterial as it is'
conceded that he did do work within the true boundaries, and did have
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a discovery of coal there. It is true that it is not an extensive work-
ing, and perhaps there is not disclosed therein a vein of coal that
would pay for working. Yet the work has been done, and coal has
been found by him. All that the law and rules require in opening and
improving a coal mine is that " the labor expended and improvements
made must be such as to clearly indicate the good faith of the claim-
ant," and not a mere matter of form. As between several claimants
for land, both claiming it as coal land, "priority of possession and
improvements shall govern the award when the law has been fully
complied with by each party." (Circular 1 L. D., 687.) Markham is
the prior applicant. Paire alleges a prior possession in his declaratory
statement.

The testimony of Paire is that he began work on the land about
June 10, 1892, and that it was then unoccupied; that he has had work
done thereon "from time to time" up to the date of the hearing. Hie
had been upon the land twice himself during that period, once just
before the filing, but " could not tell just how long " before, but swears
he had "work done in coal" prior to filing. It appears that there was
an old abandoned tunnel on the ground that had been driven in about
fifty feet. Paire swears tliat he had liot discovered paying coal outside
of this tunnel; that he had cleaned it out and driven it sixty-one feet
further, making one hundred and eleven feet in all, and that he had
disclosed a four and one-half foot vein of merchantable coal. On cross-
examination be says that he heard from the man working for him by.
letter in December, 1892, and at that time he had not found coal in
paying quantities. Paire went to the land at that time and says that
he found nothing that would warrant the belief that he would open a
valuable coal vein. He then' returned to Salt Lake City and went back
to the land on January 27, 1893; he then removed his workman from
the point where he was, and started to work on the old tunnel. About
seven or eight days' work had been done there just prior to his arrival
by an employee of the Pleasant Valley Coal Company. It is claimed by
this witness that prior to January 28, he thought this old tunnel was
not on the land in controversy, but on the land belonging to the said
coal company; that when the north line of the land was fixed that day
by the surveyor and he found it on his claim he started to work in it.
He had never examined it prior to that date. It was in this tunnel
and after January 28 that he discovered the vein of merchantable coal.

It will thus be seen that Paire did not file his declaratory statement
for said land within sixty days from date of possession, as required by
section 2349, Revised Statutes. He had possession June 10, and did
not file his statement until November 28, in the meantime having
" more or less" work done in prospecting for coal, and no discovery of
merchantable coal was made by him until after the application to pur-
chase by Markham, and after notice of this proceeding.

The presence of coal on this tract has been demonstrated. Both
parties are seeking it for coal. As between these claimants I take
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it that the quantity of coal cuts but little figure, or the amount of
expenditure, provided it is shown they or either of them are acting in
good faith. The rle would be different if one of them was claiming
the land for any other purpose, for instance, for agricultural purposes.
It would then have to be shown that it was more valuable for coal as a
present fact than for agriculture. But such is not the issue here.

I am of the opinion that Markham being the prior applicant for the
land, and having exhibited good faith in exploring the same, has the
prior and better right to purchase.

Your office judgment is therefore. reversed, and that of the local
office will stand.

PATENT-EFFECT OF ISSUE-JIURISDICTION.

STEIN V. WOGAN.

When a patent has been signed, sealed, countersigned, and recorded, the entryman.
is entitled to have it delivered to him, and the Department has neither the
power to cancel it, nor the right to withhold it from him.

Secretary Smith to the Commissioner of te General Land Ogftee, Septem-
ber 25, 1895. (E. E. W.)

On the 18th of September, 1893, Maurice A. Wogan made homestead
entry of the NW. 4 Sec. 7, T. 22 N., R. 6. W., at Enid, Oklahoma, and
on the 28th of May, 1894, he commuted that entry to a cash entry for
townsite purposes. The patent was signed, sealed, countersigned and
recorded on the 20th of July, 1894, and transmitted to the register and
receiver at Enid, for delivery to him, on the 23d of July.

On the 8th of August, 1894, George .S. Stein filed a protest against
the issuance and delivery of the patent, and asked that the entry be
cancelled, and he allowed to enter.

As ground for this protest, Stein alleged that prior to te commuta-
tion of the homestead entry several persons, including J. J..S. Hassler,
receiver of the land office at Enid, formed a company, which they
called the Kenwood Investment Company, for the purpose of procur-
ing title to the land in question, for speculation; that Wogan, prior to
submitting his proof, contracted with this company that he.would com-
mute his homestead to a townsite entry; that the company advanced
the money with which this entry was made, and that in consideration
thereof it was to receive a portion of the land.

On the 27th of August, 1894, the Commissioner of the General Land
Office dismissed this protest, holdingthat, as the patent bad been issued,
the matter had passed beyond his jurisdiction, and thereupon Stein
appealed to the Department.

The decision of the Commissioner of the General Land Office was
correct. When a patent has been signed, sealed, countersigned and
recorded, the entryman is entitled to have it delivered to him, and the
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Department has neither the power to cancel it, nor the right to with-
hold it from him. United States v. Schurz, 12 Otto, 378.

In this case the patent had been signed, sealed, countersigned,
recorded, and transmitted to the register and receiver for delivery to
the entryman, before the protest was received. Therefore the protest
came too late, and the protestant has no recourse now, except to the
courts of the country.

The decision of the Commissioner of the General Land Office is
affirm ed.

COMMUTED HOMESTEAD ENTRY-EQUITABLE ACTION.

HERBERT . AUGUSTA (ON REVIEW).

A commuted homestead entry, allowed after the amendment of section 2301 R. S.,
on a showing of less than fourteen months' residence and cultivation from the
date of the original entry, may be equitably confirmed, where it appears that
the term of residence and cultivation, if computed from settlement, is in sub-
stantial compliance with said amended section, and, that after the allowance of
said commuted entry the land was sold to a purchaser in good faith.

The case of Francis A. Lockwood, 20 L. D., 361, modified.

Secretary S'mith to the Commissioner of the General Land Office, Septem-
(J. . H.) ber 26, 1895. (J. L. McC.)

Counsel for the transferees of Herbert E. Augusta has filed a motion
for review of departmental decision of Augnst 16, 1894 (19 L. D., 114),
affirming the decision of your office, dated April 1, 1893, rejecting as
premature his final proof, under the commutation provision of the
homestead law, for the SE. 1 of Sec. 7, T. 48 N., R. 8 W., Ashland land
district, Wisconsin, and requiring him to furnish supplemental proof
showing residence for a period of fourteen months subsequently to the.
date of his entry-May 13, 1891.

The land described was formerly within the limits of the withdrawal
made for the benefit of the grant to the Wisconsin Central Railroad
Company, made May 5, 1864 (13 tat. 66); and of course during the
existence of said withdrawal was not subject to entry under the public
land laws. That portion of the grant opposite the land in question was
forfeited by the act of September 29, 1890 (29 Stat., 496). The second
section of said act provides:

That all persons who, at the date of the passage of this act, are actual settlers in
good faith on any of the lands hereby forfeited, and are otherwise qualified, on mak-
ing due claim on said lands under the homestead law, within six months after the
passage of this act, shall be entitled to a preference right to enter the same under
the provisions of the homestead law and this ct, and shall be regarded as such
actual settlers from the date of actual settlement or occupation.

Under instructions from your office, the lands, after due notice by
newspaper publication, were opened to entry on February 23,. 1891.
Just prior to the last named date, however--to wit, on February 18,
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1891-Congress passed an act extending the time within which persons
who were bona fide settlers on September 29,1890, would "be entitled
to a preference right to the same under the provisions of the homestead
law and this act," to six months from the date -of the Commissioner's
promulgation of instructions to the local land officers directing the man-
ner of the disposition of said lands. This extended until July 16, 1891,
the period within which preference right could be exercised.

Augusta alleges that "he went to the local office at Ashland on Feb-
ruary 23, 1891, the very day the land was restored to entry, for the
purpose of making his filing, but was unable to-present his said appli-
eation, on account of the great rush of applicants; until the next day,
February 24, 1891." On February 24, 1891, one M. W. Miller made
homestead entry of the tract. Augusta alleges that he contested
Miler's entry, and procured its relinquishment-but the record of this
contest is not before me. At all events, Miller relinquished on May 13,
1891, and on the same day Augusta made homestead entry. This was
within the six months afforded to bona fide. settlers within which to
make due claim for said lands under the homestead law.

The next day-May 14, 1891-Augusta filed a notice in- the local
office that he intended making final proof on July 8 1891. After due
newspaper publication of such intention, he made entry on the date
last named.

His final proof showed that he settled upon the land in July, 1888;
that he established residence thereon, with his wife and two children,
on July 17, of that year; that he and his family continued to reside
thereon until the date of making final proof; and that he had made
improvements on the tract to the value of about three hundred dollars.

This proof was accepted by the local officers, and final certificate
issued.

The papers were transmitted to your office, which rejected the final
proof, and required Augusta to furnish supplemental proof showing
residence and cultivation for a period of fourteen months fiom the date
of 'entry.

This Augusta could not do, for the reason that, at some date subse-
quently to making final proof, he had disposed of the land. Thereupon
the transferees filed an appeal.

The Department, on August 18, 1894, affirmed the action of your office.
The transferees (George N. Hauptman and Fred P. Bowers and Sons)

have filed a motion for review.
The sixth section of the act of March 3, 1891 (26 Stat., 1095), amended

section 2301 of the Revised Statutes so as to read:

Nothing in this chapter shall be so construed as to prevent any person who shall
hereafter avail himself of the benefits of section twenty-two hundred and eighty-
nine from paying'the minimum price for the quantity of land so entered at any time
after the expiration of fourteen calendar months from the date of such entry, and
obtaining a patent therefor, upon making proof of settlement and of residence and
cultivation for such period of fourteen months.
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Whilst the departmental decision heretofore rendered seems to be in
accordance with the strict letter of the law, yet inasmuch as it is alleged
that Augusta, after the issuance of final certificate, sold the land, and
therefore can. not now submit supplemental proof showing fourteen
months residence after entry, as required by your office, a case of great
hardship is presented for the consideration of the Department, if that
allegation be true, and there be no question about the good faith of the
purchasers. The entryman has certainly complied with the spirit, if
not the letter, of the law, as to length of residence-having resided on
the land for three years. The transferees purchased on the faith of the
certificate of the register and receiver. In view of these facts, if it is
within the scope of the equitable jurisdiction of the Department to
protect said transferees without violation of. law, I think such protec-
tion should be extended.

The sale of land by the entryman, the consequent fact that it would)
be impossible for him to return to the land and reside thereon for four-
teen months from and after the date of entry, and the question of the
rights of the transferees, were not passed upon or referred to in the,
decision under review.

By letter of April 25, 1877 (see General Circular of February 6, 1892,
page 209), the Department transmitted to your office Rules 17 to 27-
relative to suspended entries and the submission of the same to the
Board of Equitable Adjudication, in the course of which it was stated:

Special cases, not covered by these -rules, in which equitable relief should be
afforded, will probably arise. Such cases will be submitted as special, with letters
of explanation.

The case at bar appears to be one of the class of cases, the precise
character of which could not at that time be foreseen so that a rule
applicable thereto could be formulated; but inasmuch as there has been
a substantial compliance with the requirements of the law as to length
of residence and there is no adverse claim, I think it may properly be
referred to the Board of Equitable Adjudication for confirmation, if the
fact of purchase and the good faith of the purchasers be satisfactorily
shown to you.

The departmental decision of August 18, 1894, is hereby recalled and
suspended, pending the decision of the questions above suggested as to
the fact and character of the alleged transfer. Should these be found
satisfactory to your office, and the case be by you submitted to the
Board of Equitable AdjuldicationD, you will notify the Department, and
an order finally revoking said departmental decision will be issued.

The ruling in the departmental decision in the case of Francis A.
Lockwood (20 L. D., 361), is hereby modified in so far as it conflicts
with the case at bar.

On'July 18, 1895, the Department denied a motion for review in the
case of Frank E. Brown, an applicant to enter lands in the immediate
vicinity, within the limits of the same grant, and forfeited by the same
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act. The case at bar differs from that case in the fact that Brown did
not allege settlement on the laud claimed by hin until after the date of;
the act of forfeiture; and that only about eight months elapsed between
the date of his alleged settlement and that of his final proof-instead
of three years, as in the case at bar.

SETTLEMENT IIGLITS-RESERVOIR WITHDRAWAL-COMMUTATION.

CHARLES E. TOMPKINS ET AL.

Settlement claims valid but for the withdrawal authorized by the arid land act
of 1888, are protected by the ainendatory acts. of August 30,1890, and March 3,
1891, in so far as the lands are not actually required for the purposes of said
withdrawal.

A homestead entry made after-the amendmeit of sectioi 2301, R. S., and commuted
on less than fourteen months residence from date of the original entry, may be
equitably confirmed, where the period of residence, if computed from settlement,
is in substantial compliance with law, and since commutation the land has been,
sold.to a purchaser in good faith.

Secretary Smith to the Commissioner of the General ILand Office, Septem-
(J. I. H.) ber 26, 1895. (J. .L. McC.).

The Smith Brothers Sheep Company, claiming as transferee of Charles
E. Tompkins have filed a motion for review of departmental decision
of December 4, 1894 (unreported), holding for cancellation the home-
stead entry of said Tompkins for the NE. i of the NE. of Sec. 26, T. 8
N., R. 10 B., Helena land district, Montana.

The ground of the decision was that the entry was made after the
amendment of sec. 2301, Revised Statutes, and could not be commuted
without residence on, and cultivation of the land for fourteen months'
from the date of the entry, even if settlement bad been made prior to
the passage of the amendatory act.

The departmental decision heretofore rendered was merely a formal
affirmance of the decision of your office, dated August 15, 1893; but a
succinct statement of the facts of record in the case would now seem to
be appropriate.

The land in question was (with other lands) withdrawn for reservoir
purposes by the Secretary's order of March 13, 1890, under the act of
October 2, 1888. On September 20,1890, Tompkins applied to file pre-
emption declaratory statement for the tract; but the application was
rejected because of such withdrawal. The withdrawal was revoked as
to the land in question and the remainder of the township in which it
was situated, by Secretary's order of November 15, 1891. On February
1, 1892, Tompkins was allowed to make homestead entry of the tract.
On March 22, 1892, he made final proof, showing settlement August 12,
1890, at which time he began putting up a house' on the tract; and
actual residence in said house since the 10th of December, 1890.
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It will be seen that at the date of making final proof (March 22, 1892)2
there had elapsed since Tompkins's settlement'on the land (August 12,

1890), eighteen months and ten days; since his establishment of resi-

dence (December 10, 1890), fifteen months and twelve days; and since

the revocation of the order withdrawing the land for reservoir purposes

(November 13, 1891), four months and nine days.

The controlling question in the case is, can the entrynan be allowed

credit for settlement made and residence established on the land* after

the withdrawal for reservoir purposes, and prior to the date of the

revocation of that withdrawal?

I t appears that many persons, in ignorance of the withdrawal, or of

the exact limits of the lands selected for reservoir purposes, settled

thereon after such withdrawal. For the relief of such settlers, Con-

gress incorporated the following provision in the sundry civil appro-

priation act of August 30, 1890 (26 Stat., 371-391):

So much of the act of October second, eighteen hundred and eighty-eight, entitled
"Au act making appropriations for sundry civil expenses of the Government for the.
fiscal year ending June thirtieth, eighteen hundred and eighty-nine, and for other
purposes," as provides for the withdrawal of the public lands from entry, occupa-
tion, and settlement, is hereby repealed; and all entries made, or claims initiated, in
good faith; and valid but for said act, shall be recognized and may be perfected in
the same manner as if said law had not been enacted, except that reservoir sites here-
tofore located or selected shall remain segregated and reserved from entry or settle-
ment as provided by aid act until otherwise provided by law.

Again: the act of March 3, 1891," to repeal timber-culture laws, and

for other purposes," provides, in section 17 (26 Stat., 1095-1101): ;

That reservoir sites located or selected, and to be located and selected, under the
provisions of "An Act making appropriations for sundry civil expenses of the gov-.
ernment, for the fiscal year ending June thirtieth, eighteen hundred and eighty-nine,
and for other purposes," and amendments thereto, shall be restricted to and shall
contain only so much land as is actually necessary for the construction and main-
tenance of reservoirs-excluding, so far as practicable, lands occupied by actual
settlers at the date of the location of said reservoirs.

In the case at bar, the claimant originally filed upon one hundred

and sixty acres, including the forty acre tract now in question; the

other one hundred and twenty acres have been taken for reservoir pur-

poses. His claim is one that would have been "valid but for said act"

withdrawing land for reservoir purposes; he was an "actual settler at

the date of the location of said reservoir"; hence his claim is one that

should "be recognized, and may be perfected in the same manner as if

said law had not been enacted.";

There would be little difficulty in sustaining the contention that

Tompkins could properly claim settlement and residence from Augihst

12, 1890, were it not that, at the date of his making final proof (March
22, 192), the act of March 3, 1891 (26 Stat., 1095), had been passed, the
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sixth section of which amends section 2301 of the Revised Statutes so
as to read:

Nothing in this chapter shall be construed as to prevent any person who shall
hereafter avail himself of the benefits of section twenty-two hundred and eighty-
nine from paying the minimum price for the quantity of land so entered at any time
after the expiration of fourteen calendar months from the date of such entry, and
obtaining a patent therefor, upon making proof of settlement and of residence
and cultivation for such period of fourteen months.

Whilst the departmental decision heretofore rendered seems to be in
accordancewith the strict letter of the law, yet inasmuch as the entry-
man, Tompkins, after the issuance of final certificate sold the land, a
case of great hardship is presented for the consideration of the Depart-
ment. There is no question as to thegood faith of all parties concerned,
the entryman has certainly complied with the spirit, if not the letter,
of the law, as to length of residence. The transferee purchased on the
faith of the certificate of the register and receiver. There is no adverse
claim. In view of these facts, I think Tompkins's entry should be
referred to the Board of Equitable Adjudication for confirmation, as
held in the case of Herbert H. Augusta, decided by me of even date
herewith; and I so direct.

The departmental decision of December 4, 1894; which affirmed the
decision of your office in holding Tompkins's entry for cancellation, is
hereby recalled and revoked.

SECOND HOMESTEAD ENTRY-ARID LANDS.

: JAMES LJAWTON.

'One who makes a homestead entry of arid land in the belief that he will be able to
irrigate the same,through the use of water to be obtained from a proposed gov-

: ernient reservoir, and abandons the land so entered, on account of its worthless
-. character, is not entitied to -make a second homestead entry, either under the

general terms of the homestead law, or the special provisions of the act of
December 29, 1894.

Secretary Smith to the Commissioner of the General Land Office, Septem-
her 26, 1895. : (P. J. C.)

The record before me shows that James Lawton made application to
male homestead entry of the E. j of the NW. 1, the SW. 1 of the NE.i
and the NW. Af of the SE. J of Sec. 25, T. 24 S., R. 66 W., Pueblo, Col-
orado, land district, which was denied by the local office January 25,
1893, for the reason that he had, on March '7, 1889, made a homestead
entry of other lands in the same land district. Your office, by letter
of November 28, 1893, affirmed their decision; whereupon Lawton\
prosecuted this appeal.

Accompanying Lawton's application is his affidavit, in which he sets
forth that in the spring of 1889 a party of surveyors, known to the affiant
and the people generally in that locality to be in the employ of the
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government, were making surveys in that part of te country for the
purpose, it was said, of establishing sites for reservoirs on the public
lands, " and affiant was by them inforned that unidoubtedlyin the near
-future reservoirs would be constructed in that neighborhood;" and
further informed that they had surveyed a site for a reservoir some
five miles up the creek from Graneros Station; that the proposed
reservoir site was pointed ot to the affiant, and it was perceived by
affiant that if the reservoir should be built, the lands lying below
it could be irrigated therefrom; that it was generally believed by
the settlers that the government would construct sch reservoirs;
"that affiant does not personally know upon what such general belief
is based, except that it was taken for granted that the presence of the
government surveyors making said surveys and the statements of said
surveyors as to the object of their mission meant that the government
had undertaken the work;" that thereupon he made homestead entry
of a quarter section of land in said land district; that the land was
elevated, barren and desert in character and was so situated as to lie
tnder the proposed reservoir; that said land was worthless for farming
without water, because the soil would produce nothing, and because
the lack of water destroys its value or utility for any practical object
or purpose; that he erected a dwelling house on said land and lived
there from time to time, but he was compelled to abandon said tract for
the reason that the reservoir was not constructed, and that the project
has been abandoned. e therefore asks to be permitted to make the
homestead entry now under consideration, claiming that he will be
enabled to sficiently irrigate the same and make it productive.

As the law stood at the date of your office decision, there could be
no question, in my opinion, as the correctness of your office judgment.
Pending Lawton's appeal, however, the act of December 29, 1894 (28
Stat., 599), was passed, and it has been suggested that the entry under
consideration can, under the terms of that act, be allowed. It provides-

That section three of the said act of March second, eighteen hundred and eighty-

nine be amended by adding thereto the following provision: That if any such settler
has heretofore forfeited his or her entry for any of said reasons, such person shall be

permitted -to make entry of not to exceed a quarter-section of any public land sub-

ject to entry under the homestead law, and to perfect title to the same under the

same conditions in every respect as if he had not made the former entry.

The act of which this is amendatory (section 3 of the act of March 2,
1889 (25 Stat., 854), reads as follows-

That whenever it shall be made to appear to the register and receiver of any pub-
lie land office, under such regulations as the Secretary of the Interior may prescribe,
that ay settler upon the public domain nder existing law is unable, by reason of

a total or partial destruction or failure of crops, sickness, or other unavoidable cas-

ualty, to secure a support for himself, herself, or those dependent upon him or her
upon the lands settled upon, then such register and receiver may grant to such a
settler a leave of absence from the claim upon which he or she has filed for a period
not exceeding one year at any one time, and such settler so granted leave of absence

shall forfeit no rights by reason of such absence: Prorided, That the time of such
actual absence shall not be deducted from the actual residence required by law.
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It will be observed that this section was intended to excuse the
claimant from residence upon the land for a given period on account
of " a total or partial destruction or failure of crops, sickness, or other
unavoidable casualty." Whether there was a total or partial failure
of crops, is not shown in the case at bar. The claimant does not allege
that he ever attempted to raise any crops upon the land he has applied
to enter, and I think it may be assumed that he did not, because he
alleges that the land was known to him to be arid at the time he made
his entry. Sickness is not alleged as the ground;: hence it could only
come under the other reason for granting leave, viz, "unavoidable
casualty."~

In the case of John Riley (20 L. D., 21), the words, " other unavoid-
able casualty," as used in the act of March .2, 1889, have been construed
as applied to the facts involved in that case. It seems that Riley's
application for a leave of absence was based on the fact that he could
not procure water for domestic use; that he had commenced an arte-
sian well for that purpose, but had been unable to obtain a supply;
that there was no water within two miles of the land, and that it was
impossible to reside there with his family under those conditions. The
Department said- "His failure to get water on the land, however
earnest his efforts to do so, cannot be regarded as a casualty within
the meaning of the statute." The meaning of the word casualty is
then given as found in Worcester and Webster. It then proceeds-
"He simply failed after an earnest effort, to succeed in a laudable enter-
prise. His failure may be a misfortune; it cannot be regarded as a
positive event coming without design and not to be guarded against,
and therefore it is not a casualty." His application for leave was there-
fore denied.

It seems to me that the reasons against allowing Lawton's second
entry are stronger than those in the Riley case, in which Riley's appli-
cation for a leave of abs4 ace was refused. Lawton knew this land was
arid when he took it up. He relied upon rumor as to what the gov-
erument intended doing i regard to the location of reservoirs, and
availed himself of the homestead privilege with the full knowledge of
the doubt and uncertainty surrounding that venture.

It. may be said that in the Riley case his failure was of a latent
nature, one that he could not, probably, have certainly foreseen; it was
not a contingency depending upon any human effort; whereas i the
case at bar it was at best but a matter of speculation on Lawton's part
as to whether the land he entered originally would ever be available
for the purpose for which he desired it. In my judgment, this can-
not be construed as an unavoidable casualty, as contemplated by the
statute quoted.

Your office judgment is therefore affirmed.
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STATE OF CALIFORNIA.

Motion for review of departmental decision of July 6, 1892, 15 L. D.,
10, denied by Secretary Smith, September 27, 1895.

APPLICATION TO ENTER-CONFLICTING ENTRY.

WILL V. WILLIAMSON.

An application to enter, rejected on account of partial conflict with a prior entry,
does not operate to reserve the land not in conflict, where instead of appealing
from said rejection the applicant contests the prior entry; nor does the pendency
of said contest reserve the tract not in conflict for the benefit of the applicant.

Secretary Smith to the Commissioner of the General Land Ofice, Septern-
(J. I. H.) ber 27, 1895. (C. J. W.)

This case comes before me on the appeal of Nelson Williamson from
your office decision of March 18, 1894, in which Williamson's homestead
entry is canceled.

The record shows the following facts:
On May 2, 1889, Henry W. Carter made homestead entry No. 662, of

the W. J of the S W. Sec. 27 and E. J of the SE. 14, Sec. 28, T. 17 N.,
B. 1 W., Guthrie, Oklahoma Territory.

On December 2, 1889, Simon C. Will made application to enter the
SW.-' of Sec. 27, T. 17, R. 1, which was rejected because of conflict
with Henry Carter's homestead entry embracing the W.4- of said
quarter section, with other land.

On the same day Will filed his contest against Carter's said entry,
alleging that Carter was a disqualified entryman and subsequently on
June 7, 1890, Will alleged in amended contest that he had been a set-
tler on said land since August 5, 1889.

On April 30, 1890, Nelson Williamson made homestead entry No.
6906, E. of said SW. . On May 20, 1890, Will protested against the
allowance of said entry. On November 1, 1890, Will filed a dismissal
of his contest against Carter's entry, which was an abandonment of
his application to enter the W. of said SW. , embraced in Carter's
entry. OL August 17, 1891, the contest of Will against Williamson
was dismissed by the register and receiver.

On the appeal of Will to your office it was held January 18, 1892, that
when Williamson mnade his entry for E. of the SW. J, Sec. 27, there
was then pending the application of Will for said SW. 1 and that Wil-
liamson's entry was irregularly allowed, and directing that Williamson
be called upon to show cause why his entry should not be canceled and
Will's application allowed.

Ol consideration of Williamson's showing the register and receiver
held the same to be insufficient and recommended his entry for cancel-
lation.
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From this finding Williamson appealed to your office, and the finding
of your office adverse to him on said appeal is the one of which he now
complains.

His contention is that your office erred in holding that pending the
contest of Will against Carter,:which involved only a part of the quar-
ter section for which Will had applied, the application and contest had
the effect of holding the land i abeyance and not sbject to entry
until said controversy was settled and therefore rendered Williamson's
entry, made daring that time, irregular.

By way of supporting this ground of complaint it is insisted that
upon the refusal of Will's application to enter, on account of conflict
with Carter's entry, his remedy was by appeal from the decision refas-
ing his application and not by contest.

If Will had pursued this course the only effect of appeal would have
been to have obtained a hearing before the local officers as to the
validity and legality of Carter's entry.

When Will applied to enter the quarter section there was no obstacle
in the way of his making entry of the half quarter-section subsequently
entered by Williamson, except the one that he did not make applica,
tion for leave to do so. On the rejection of his application to enter the
whole quarter, the half quarter not covered by Carter's entry remained
open and subject to entry by any qualified entryiman, subject only to
Will's right of appeal from the decision rejecting his application. No
such appeal being taken, there was no obstacle in the way of William-
son's entry.

It was, therefore, error to hold that the litigation growing out of
objections to Carter's entry had the effect of segregating the half
quarter not covered by the entry, pending such litigation.

If, however, such had been the effect, upon the dismissal of Will's
contest everything dependent upon it went with it. I can not see that
Will had any surviving claim to the half quarter covered by William-
son's entry, and your office decision is accordingly reversed. Will's
protest will be dismissed and Williamson's entry held intact.

REPAYMENT-SECOND HOMESTEAD-FEES AND COMMISSIONS.

JENS C. HANSEN.

Where a second homestead entry is allowed repayment of the fees and commissions
paid on the .first entry will not be granted, in the absence of such error on the
part of the government in allowing said entry-as would defeat its confirmation.

Secretary Smith to the Commissioner of the General Land Office, Septem-
ber 23, 1895. (B. M. ZR.)

The record shows that Jens C. Hansen made homestead entry, Sep-
tember 17, 1892, for the NW. I of the, NW, 4- of Sec. 23, and the-S. J of
the SW. and the NW. 41 of the SW. 4of Sec. 14, T. 22 S., R. 6 E., Salt,
Lake City land district, Utah.

1438-VOL 21-14
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On JLue 15,1893,thelocal officers transmitted to your office his appli-
cation to make second homestead entry to embrace the SE. 1 of the
NW. i, the SW. of the NE. -, the N W 4 of the SE. 1, Sec. 30, T. 13 S.,
R. 10 E., in lieu of the above-described entry. Accompanying the appli-
cation was their joint recommendation that the same be allowed.

It appears from the evidence that an error was made in attempting
to describe the land selected by the claimant, owing to the fact that
the marks of the survey had become obliterated and the land embraced
in the entry was rocky and wholly unfit for agricultural purposes, while
that intended to be entered was covered by the homestead entry of one
Willard Peacock.

On February 14, 1894, your office decision canceled the entry and
allowed Hansen thirty days within which to make entry of the tract
applied for.

On April 11, 1894, your office decision, having under consideration
the application of Hansen for the repayment of fees and commission
paid for the first entry, refused it; from which action Hansen appealed.

This Department, in a decision rendered on June 13th of the present
year (Elizabeth aenker, 20 L. D., 551), held that fees and commissions
would be repaid only where the entry "was canceled for conflict, or
because of any fault of the government in allowing it, or that it was
erroneously allowed and could not be confirmed."

In this connection it has been decided by the Department that the
words "erroneously allowed" refer to the action of the local officers in
accepting the application and do not mean an error made by the entry-
man himself.

This question was considered at length in the case of Arthur L.
Thomas (13 L. D., 359), where the general proposition is laid down
(syllabus):

There is no statutory authority for the repayment of purchase money, fees, or
commissions where the entry failed through no fault or error on the part of the
government.

On page 363 it is said:

The action of Thomas in entering the land was voluntary; it may have been the
result of an erroneous impression, or it may have been the result of an erroneous
information given him, but the entry was not erroneously allowed so far as the
records of the Land Office show, and neither the law nor the government interpose
any obstacle to the confirmation of said entry by the performance of acts necessary
to confirm the same. The fact that it may not have been advantageous or practica-
ble to reclaim the land . . . . (as appears to be the case here) does not prevent
the confirmation of the entry made by the claimant.

*** * * *

In ex parte John Carland (1 L. D., 531), an officer of the United States army, made
a homestead entry under the supposition that he was not required to reside on the
land. On being informed of his mistake he relinquished his entry and made appli-
cation for repayment of fees and commission. This was refused by my predecessor,
Secretary Teller, who in his opinion said: " The act of June 16, 1880, allowed such
repayment in cases where the entry has been canceled for conflict, or has been erro-
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neously allowed and. could not be confirmed. The present-ease, so far as appears, is7
not within either of these provisions. There was no conflict; the entry was not
erroneously allowed, and might have been confirmed. As there has been no fault or
error on the part of the government this Department is without authority in the
matter (1 L. D., 532)."

In the case of Sarah J. Tate (10 L. D., 469), the Department-held
(syllabus):

On the allowance of a second homestead entry the applicant is not entitled to
credit for the fees and commissions paid on the first, but repayment may be allowed
on due application.

That case is in direct conflict with the cases in 13 L. D. and 20 L. D.,
s'upra, and is in effect by them overruled and is therefore without
authority.

The test is: Was there error upon the part of the government which
would prevent the confirmation of the entry? The good faith of the
entryman, in the absence of such error, can avail him nothing.

Your office decision is therefore affirmed and repayment is denied.

CO:9TEST-AFFIDAVIT-CORROBORATION-EQUITABLE ACTION.

GAGE v. ATWATER ET AL.

A contest affidavit setting forth "upon information and belief that said homestead
entry was not made in good faith, but was made .for the purpose of speculation
and sale." states a cause of action, and is sufficient to put the defendant on notice
of the charge to be met.

A corroboratory affidavit based on personal observation is sufficient.
Where a desert entryman has in good faith reclaimed such portions of the land as are

susceptible of reclamation, the non-irrigable character of a part of the land will
not defeat his right to a patent, or justify cancellation of his entry.

Reclamation of desert land is effected when an adequate supply of water is brought
to the land, and due provision made for its proper distribution when needed.

The right of a desert entryman, who has shown due diligence from the first to equi-
table action on his entry, where he, through obstacles beyond his control, is una-
ble to effect reclamation within the statutory period, is not defeated by a contest'
charging such failure, begun while he is engaged in curing his default.

Secretary Smith to the Commissioner of the General Land Office, Septem-
ber 26, 1895. (C. J. W.)

I have before me the petition of Matthew Gage, in which he prays
for the re-review of the case of Wm. Atwater, Johanes Gunther and
Otto HI. Newman v. said Matthew Gage, which was decided adversely
to him by First Assistant Secretary Chandler on August 1, 1892, in
which Gage's desert-land entry was canceled, and have also before me
the appeals of said Gage from your office decision adverse to Gage, as
a contestant of the homestead entries of Atwater, Gunther and New_
man, rendered on August 4, 1894, involving the same land. He asks
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that his petition and appeals be considered together. As the parties
and subject-matter of litigation are the same, it seems that they may be
so considered.

The record shows that Matthew Gage made desert-land entry of Sec
30, T.2 S.,1 R.4 W., Los Angeles, California, land district, March 1, 1882.

On January 23,.1886, Wm. E. Atwater, Otto H. Newman and J. J.
Gunther, each filed affidavit of contest against said entry alleging that
Gage had not reclaimed said section, or any part thereof, by conduct-
ing water upon the same within three years from the date of his entry,
and that said land had not been reclaimed according to the spirit and
tenor of the desert-land act up to the date of said affidavits.

They also made applications at the same time to make homestead and
timber-culture entries for various portions of said section. These
applications were rejected pending another contest involving the same
land, which was subsequently decided in Gage's favor.

On January 25, 1887, your office ordered a hearing on the charges
made in the suspended contests of Atwater, Gunther and Newman.
The cases were, by agreement of the parties, consolidated and heard
together. The local officers, on the hearing, found that Gage had acted
in good faith but had failed to reclain the land within the statutory
period, and recommended the cancellation of the entry.

Gage appealed from this finding to your office, and on consideration
of the same your office found on May 27th, 1890, that Gage had acted
in good faith, but reversed the finding of the local officers as to the
cancellationi of his entry, and found that his final proof submitted on
the 9th of February, 1887, should be referred to the Board of Equitable
Adjudication and the contests dismissed.

From this decision of your office the contestants appealed, and on
August 1, 1892, First Assistant Secretary Chandler passed upon said
appeal, reversing the decision of your office, rejecting Gage's final
proof, and directing that his entry be cancelled. 15 L. D., 130.

Afterward, Gage, through his counsel, made a motion for review of
this decision, which on March 3, 1893, was passed upon by Secretary
Noble and the motion refused.

September 23, 1892, Newman made homestead entry, No. 6793, for lot
3, NE. 4 SW. and N. - SE. 1; Gunther made homestead entry, No.
6794, for lot 2, SE. I NW. and S. A NE. I and Atwater made home--
stead entry, No. 6795, for lot 1, NE. N NW. and N. NE. of said
section 30.

The record shows that the homesteaders had published a consolidated
notice of their intention to make commutation proof before the county
clerk of Riverside county, California, on November 28, 1893.

On the day set the parties accompanied by their witnesses and an
attorney appeared before said officer and submitted testimony relative
to their compliance with the homestead law, using the usual blank
forms.
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Gage also appeared by attorney at the same time and place and filed
three contest affidavits, one for every entry, and then deposited ten
dollars to pay expenses of taking additional testimony,

The attorney for the entryman objected to Gage's appearance on the
ground that he was not a party to the record and had not filed a sffi-
cient protest.

Gage's attorney then proceeded to cross-examine the claimants and
their witnesses relative to the testimony found in their proofs. When
Gage's attorney had completed his examination of the witnesses he asked
to have the case continued to such time as might be appointed for the
purpose of allowing the protestant to submit testimony in rebuttal.

Attorney for the claimant objected to any continuance on the ground
that Gage was not a party to the case, and had not filed an affidavit
which would entitle him to cross-examine the defendant's witnesses or
produce testimony in rebuttal, and also that no affidavit for continuance
had been filed as required by Rule 20 of Practice.

An affidavit for continuance was executed by Gage November 30, and
filed in your office December 7, 1893.

December 15, 1893, the attorney for claimants filed a brief.
December 28th, Gage's attorney filed a brief in which he asked to

have the protest proceedings merged into a contest and a day set for
hearing on the charge found in his contest affidavit filed with the officer
taking the testimony.

February 16, 1894, the local officers rendered their joint decision dis-
missing the case.

March 16th, Gage's attorney filed an appeal on his behalf, in which it
is stated that if the local officers "considered the affidavit of contest
defective they erred in passing upon the case before giving him the
option of either amending his complaints or standing upon then."

The appeals of Gage from your office decision of August 4,1894, will
be first considered, and as the same issues are involved in each, will be
considered together.

The local officers as well as your office held Gage's contest affidavits
to be fatally defective in that they do not state a cause of action and
are based oil information and belief. I each of his affidavits is the
following allegation, viz: "and alleges upon information and belief
that said homestead entry was not made in good faith but was made
for the purpose of speculation and sale."

I do not concur in your view as to the sufficiency of this affidavit. I
think it does state a cause of action. It alleges that the entry was not
made in good faith, but was made for the purpose of speculation and
sale. Such affidavit states a proposition of mixed law and fact, which
it seems to me renders it a proper predicate for a hearing. It contains
something more than a conclusion of law, and it is sufficient to put
defendants on notice of the change to be met.
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It is insisted, however, that it is not properly corroborated and that
the affidavit intended as a corroborative one, comes within the rule
laid down in the case of Buckley v. Massey (16 L. D., 391). The pur-
pose of this decision could hardly have been to enlarge or add to
rule three of practice, and should be read in connection with the pecul-
iar wording of the affidavit in that case. As construed, it afforded no
measure of support to the affidavit of contest and was condemned -for
that reason. The language of the affidavit now under consideration is
as follows:

Also appeared at the same time and place Alexander Campbell, who, being duly
sworn, deposes and says that he is acquainted with the tract described in the within
affidavit of Matthew Gage, and believes from personal observation that the state-
ments therein made are true.

It seems to me that this affidavit is not subject to the criticism that
it affords no support to the affidavit of Gage. Its reasonable interpre-
tation is, that from personal observation afflant believes that the entry
of defendant was not made in good faith, but was made for the purpose
of speculation and sale. The ground of affiant's belief is not secondary
but from personal observation. (15 L. D., 300, Epps v. Kirby.)

But if there was doubt about the sufficiency of these affidavits as
basis for a contest, they were good as protest proceedings, and plain-
tiff should have been allowed the option of amending, so as to put
himself in the attitude of a contestant, or of allowing the case to pro-
ceed and be heard as a case under protest proceedings. If the charges
made in Gage's affidavits are true, the entries of the defendants should
be' cancelled without reference to any rights of Gage present or pro-
spective. The title to the land is still in the government. ( L. D., 41;
81L. D.,2;9L. D., 391; 10 L.D.,615; 15L. D., 447;5L. D, 658 and'6
L. D., 299.) Your office decision is accordingly reversed, but no further
hearing will be necessary in view of the disposition hereinafter made
of the entries in question.

There remains for consideration the petition for review of the decision
of First Assistant Secretary Chandler (15 L. D., 130), which, if per-
mitted to stand as the law in this case, disposes of all Gages interest
in the land in controversy.

The decision in question is out of accord with the current of decisions
in reference to desert land entries in at least two important particulars:
it treats actual reclamation of each smallest subdivision of the entire
tract as necessary, notwithstandiDg such reclamation as to parts may
be impracticable, and holds that the system of applying the water con-
ducted to and upon the land, must be perfect and complete and ready
for instant application.

The whole tenor of the decision indicates a tendency to adopt rules
of strict construction of the law in reference to desert land entries,
which is at variance with former departmental decisions o that sub-
ject. It has been held in a number of cases that when the entryman
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acted in good faith and reclaimed such parts of the land as were suscept-
ible of reclamation, that the non-irrigable character of a part would not
defeat his right to patent or justify the cancellation of his entry. In
the case of John C. Coy ex arte (10 L. D., 495), this doctrine is dis-
cussed, and a number of other cases cited in its support. In the case
of David Gilchrist (8 L. D., 48), only 400 acres out of 640 were reclaimed
and yet patent issued for the whole tract. The same principle is recog-
nized in the case of Levi Wood (5 L. D., 81), and in the case of Andrew
Leslie (9 IL. D., 204). In the case of Rider v. Atwater (20 L. D., 449),
which is the latest reported case on the subject, it was held that
although the claimant did not own a sufficient water supply to reclaim
all the land entered, yet the entry would stand as to the part reclaimed
and be cancelled as to remainder. Theprinciplehererecognized would
entitle Gage to the greater part if not all of the section reclaimed. It
seems to me Gage has been denied rights uniformly granted to other
litigants (doubtless through mere oversight), and that the spervisory
powers of the Secretary should be exercised to correct the error.

Turning from the decision itself to the evidence as disclosed by the
record at the time it was rendered, it appears that the first years of
:Gage's entry were spent by him in efforts to obtain a sufficient water
supply by a system of artesian wells, upon which he expended a large

-.sum of money. When this plan was demonstrated to be impracticable
he turned his attention immediately to other methods for obtaining
,water, and. finally succeeded in securing an abundant supply from the
Santa Anna river, twelve miles distant from the land.. This appears

*to have been the nearest available supply to be obtained. He expended
upward of $300,000 in the purchase of water, right of way, and con-
struction of his canal and reached the land with an abundant supply
of water after, the three years had expired, but before any adverse
'claim. had intervened.

The canal was constructed to and through the land. It was located
upon the greatest elevation upon it deemed practicable by experts.
About one hundred and sixty acres of the six hundred and forty entered
lay above the canal level and could not be irrigated from it by ordinary
methods. About four hundred and eiglhty acres lay below the canal and
were easily accessible from it. Bulk-heads or gates in the canal banks
were constructed at intervals through the tracts and from these, small
lateral ditches led out for some distance.
- Below and connecting with these, the remainder of the tract was run
off in large furrows opened with a plow at intervals of about ten feet
apart.

Upon completion of the canal the water was turned upon that part
of the section lying below it and about four hundred and eighty acres

'were flooded for twenty-four hours. It was then turned off, temporarily,
to repair tunnels which had fallen in. This antedated the order that a
hearing be had on the formerly rejected affidavits of contest, which
order seems to be the first official recognition of said affidavits.
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The evidence also disclosed that water could be conducted to and
-distributed upon any subdivison of ten acres lying below the canal in
twenty-four hours. Affidavits before me state that this can be done now.

These facts being conceded, it seems that there was practical reclama-
*tion of about four hundred and eighty acres of this tract, and although
it did not occur until after the expiration of the prescribed time, it
clothed Gage with equities which it was his right to have passed upoin
Kby the Board of Equitable Adjudication, under rule 30 for the govern-
ment of that board. (6 L. D., 800.)

When the proof submitted shows reclamation as to a part of the land entered, and
failure to effect proper irrigation of the remainder, the entry may be approved as to
tthe tracts reclaimed, and cancelled as to the remainder. (20 L. D., 449.)

On the subject of Gage's good faith, the register and receiver found
that he had acted in good faith and they based their recommendation
that his entry be cancelled solely upon the legal proposition that the
reclamation of the land was out of tine. Your office found that he had
acted in good faith and directed that he go before the Board of Equi-
table Adjudication with his final proof.

If there is any assault upon his good faith it is to be found in the
decision complained of and in this it is barely suggested. The facts
!that he purchased more water than was necessary to reclaim section
'thirty, and that he constructed a larger canal than was necessary for
"this purpose, and that he sold the surplus water to reclaim other desert
lands, are mentioned seemingly to his discredit. These do not strike
'me as (evidences of bad faith.
i His undertaking was to reclaim section thirty. He did reclaim it as
far as it was practicable to do so. That in doing so he contributed to
the reclamation of other desert lands was in accord with public policy
and not against it.

The evidence shows that in order to secure water needed for the
.reclamation of section thirty he had to purchase more than was neces-
sary for that purpose. Having purchased it he migh t sell the excess
without hurt to the government.

It is apparent that the land in controversy would be valueless as
homesteads to the present entrymen or others, but for the presence of
the canal constructed by Gage.

The date at which water was turned on the land from the canal is
November 10th, 1886.

Thedate of the order 6f your office. that a hearing be had on the con-
test affidavits of Atwater, Gunther and Newman is 25th of January,
1887.

The date at which these affidavits were first offered is 23d of Jan-
uary, 18S6.

They were, therefore, offered before actual reclamation occurred, but
while the work on the canal was in progress.
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In your office decision of 27th of May, 1890, it was held that these
affidavits did not constitute the parties adverse claimants within the
meaning of the law. In the decision under review your office decision
was reversed, and these affida-vits treated as evidence of an adverse
*glaim from the date at which they were offered, to wit, January 23,
1886.

If this is the law, Gage may be remediless. It is therefore neces-
sary to determine the legal effect and significance of these contest
affidavits before going further. In doing this it is necessary to under-
stand the status of the parties, as well as of the land, at the time they
were offered. The record shows that much time had been consumed in
securing rights-of-way and making preliminary surveys, but in Septem-
ber, 1885, all mere preliminary work was completed, and a contract let
to construct and complete the canal. On the 5th of October, 1885, the
actual construction commenced, and seems to have been pushed vigor-
ously and continuously. Atwater Gunther and Newman were in the
vicinity, and witnessed Gage's extraordinary efforts to complete the
canal, up to January, 1886. At that date, if we are to credit the tes-
timony, Gage was spending money lavishly on the work, using a large
force of hands, and part of the time using a night force. It must have
been apparent that he would succeed in reaching section 30 before
many months. It is to be borne in mind, that it is while this sort of'
effort upon Gage's part to cure his default is in progress that these
affidavits of contest are presented. It is to be observed also that these
affidavits present but two facts; one that the three years of the entry
had expired, and the other that reclamation of the land had not been
effected; both of which facts were already known to the Government.
There was no charge that the entryniau was not engaged in curing his
default. In the case of Meads v. Geiger, 16 L. D., 366, it is held that the
desert land statutes make no specific provision forfeiting the rights of
the entryman in the event that reclamation is not effected or final proof
submitted within the period designated. In the same ease it is held
that-

The right of a desert-land entryman, who fails to effect reclamation within the
statatory period, to perfect his claim is not defeated by the intervention of a contest,
where from the first the entryman.has shown the utmost diligence and good faith,
and the default is due to a mistake which the ntryman is engaged in rectifying
when te contest is initiated.

In the case of Thompson v. 13artholet, 18 L. D., 96, it is held that

The rights of a desert land entryman, who fails to effect reclamation within the
statutory period, to equitable action on his entry, is not defeated by the interven-
tion of S contest charging such failure, where there is no want of diligence or good
faith on the part of the entryman, and his default is due to obstacles he could not
control and where he is engaged in curing said default, when his entry i attacked.

Looking to the voluminous record before me, I find in the person of
Gage a suitor beset from the inception of his entry with vexatious liti-
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gation, hindered and crippled in his work of reclamation by conspira-
tors, (sometimes including his trusted agents,) exhausted in fortune and
resources, by expenditures made in reaching the land covered by his
'entry with an adequate supply of water; but finally successful in effect-
ing practical reclamation of it; untouched in honor and good faith,
but guilty of being too late, if time is of the essence of his contract.
What shall be done with him e In my opinion he presents a case where
technical requirements must give place to that substantial justice which
recognizes equity as one of its elements.

I therefore conclude and find that Atwater, Gunther and Newman
predicated no claim to the land in controversy by the filing of their
affidavits of contest, except such as is subordinate and subject to Gage's
right to have his equities passed upon by the Board of Equitable
Adjudication.

In further support of the finding that he reclaimed the land, I quote
from 18 L. D., p. 16, Dickinson . Auerbach:

Reclamation is an accomplished fact where the water in sufficient volume is
brought on the land and so disposed as to render it available when needed.

From affidavits before me it appears that the only crops raised on the
land are by means of waste water from this canal.. The final proof of
the homestead entrymen shows their improvements to be of very little
value. They had all the time knowledge of Gage's equities upon which
be is now insisting. Collusion between these entrymen and Gage's
engineers is charged, and a number of affidavits accompany Gage's
petition as newly discovered evidence. These may not of themselves
justify the re-opening of the case, but I have considered them in con-
nection with the errors alleged to have been committed.

The case is one of difficulty. I recognize the necessity for the observ-
alce of the rules intended to fix definite limits within which litigation
must cease, but I cannot lose sight of the fact that it is even more
important that it should not cease until substantial justice is meted out
to the parties.

The doctrines of stake decisis and res adjudieata have additional weight
and import where new interests-have sprung up and new parties have
intervened. In this case the subject-matter of litigation is the same,
and the parties are still the same.

From a view of the whole case, I am impressed with the conviction
that a just conclusion has not yet been reached. In its present status,
justice to all parties, it seems to me, will be sectfred by re-opening said
cases to await final action upon Gage's final proof heretofore offered.

It is accordingly directed that Gage be allowed to carry said final
proof before the Board of Equitable Adjudication to be passed upon by
them, and that in the meantime homestead entries, Nos. 6793, 6794, and
6795 stand suspended to be disposed of as shall be indicated by the
finding of said board.
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MINING CLAIM-EFFECT OF APPLICATION.

ANDREW J. GIBSON.

A mineral application properly filed and duly followed by notice thereof by publica-
tion and posting, is per se a segregation of the land covered thereby, and when
it is afterwards sought to relocate said land, on the ground of abandonment, the
relocator should be first required to establish the fact of abandonment.

Secretary Smith to the Commissioner of the General Land Office, Sptem.7
ber 27, 1895. (J. I. P.)

I am in receipt of your office letter "N" of May 28, 1895, in which
you request, for reasons therein stated, that the decision of this Depart-
ment, dated May 16, 1895, in the above entitled case "be recalled and
be not promulgated."

The decision concerning which said request is made reversed the
decision of your office in said case of February 6, 1894, with instruc-
tions to you to direct the local officers to receive and file Gibson's min-
eral application for lots 43 and 44, Marysville, California land district,
which the records of your office and the local office show to be covered
by mineral application No. 100, made February 20, 1874, by the Buck
eye Quicksilver Mining Company, and to proceed in relation thereto in
accordance with the statutes in such cases made and provided.

It is not deemed necessary to state here the grounds upon which said
decision was based. Suffice it to say that your office letter "N " of
May 28, supra, furnishes the information that subsequently and pend-
ing a decision in the matter in this Department, Gibson adopted the
suggestion contained in your said office decision and secured a hearing
for the purpose of proving the abandonment of said mineral application
No. 100, and upon the information adduced at said hearing the local
officers decided such abandonment to have been proved.

No appeal having been taken, the case was considered by your office
as quasi contest No. 951, and by your office decision of March 29, 1895,
the decision of the local officers was affirmed, under Rule 48, of Prac-
tice; and said mineral application No. 100 was rejected.

In view of those facts, departuiental decision of May 16, 1895, is not
necessary for the establishment of Gibson's rights; but for. the guid-
ance of your office it is hereby held, that, a mineral application, prop-
erly filed and duly followed by notice thereof by publication and posting,
as 'required by Sec. 2325 (R. S. U. S.) is per se a segregation of the land
covered thereby, and that when it is afterwards sought to re-locate the
land covered by said application because of abandonment, the better
practice would be to have the re-locator first establish the fact of aban-
donment, in such manner as may be required by the statutes in such
cases made and provided, and the rules of practice, of this Department.

Said departmental decision, therefore, of May 16, 1895, is hereby
recalled and will not be promulgated.
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SCHOOL LANDS-S3ETTLEMENT BEFORE SURVEY.

STATE OF NEBRASKA v. THE TOWN OF BUTTE.

Theactof February28, 1891, amendingseetions2275and2276,Revised Statutes,super-
sedes the provisions of section 24, act of March 2,1889, so far as the same is in
conflict -with prior statutory provisions protecting settlement rights on school
lands, acquired prior to survey, and leaves the rights of the State and settlers, in
such cases, to be adjusted under the general provisions of the law.

Secretary Smith to the Commissioner of the General Land Office, Septem-
XJ. . Ho.) ber 27, 1895. (G. C. R.)

The board of trustees of the town of Butte, Nebraska, through its
chairman Eugene R. Maxam, has appealed fom your office decision of
Jtine 19, 1894, holding for cancellation, cash entry No. 146, made June
19, 1893, by the board of trustees for said town, for the SE. I of Sec. 16,
T. 34 N., E. 13 W., O'Neill, Nebraska.

It appears that on June 28, 1893, A.. B. Humphry, commissioner of
public lands and buildings for the State, filed a protest against the
entry, claiming that the land involved belongs to the State of Nebraska,
under its grant for school purposes, and is not subject to disposal by
the United States. Your office sustained that protest in the decision
appealed from.

The specifications of error are substantially as follows:
1. In finding that sections 16 an(i 36 in each township of the lands

opened for settlement were reserved for the use of the public schools;
that no grant of' school sections was made to the' State by the act of
March 2, 1889 (25 Stat., 888), restoring the reservation to the public
domain.
: 2. In finding that whether surveyed or unsurveyed, said sections
were not subject to claim, settlement or entry under the act of March
2, 1889, or of the land laws of the United States.

'The tract in question is within that part of the Great Sioux Reser-
vation, added to the State of Nebraska by the act of Congress of March
28, 1882 (22 Stat., 35). It was restored to the public domain by section
21 of the act of March 2, 1889 (25 Stat., 888).

The said act of March 28, 1882, extended the northern boundary of
Nebraska, " so as to include all that portion of the Territory of Dakota
lying south of the 43d parallel of north latitude and east of the Keya-
palia River, and west of the main channel of the Missouri River." This
included the land in question. Subject to certain conditions, which
were afterwards performed, the jurisdiction over said lands was

Ceded to the State of Nebraska, and subject to all the conditions provided in the
act of Congress admitting Nebraska into the Union, and-the northern boundary of
the State shall be extended to said 43d phralel as fully and effectually as if said
lands had been included in the boundaries of said State at the time of its admission
into the Union; reserving to the United States the original right of soil in said lands
and of disposing of the same.
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The act organizing the Territory of Dakota (12 Stat., 239), reserved
sections sixteen and'thirty-six for school purposes after such sectiong

were designated by the public surveys.

The act of April 19, 18(4 (13 Stat., 47), admitting Nebraska into th&

Union, granted sections sixteen and thirty-six in each township for the

support of common schools, and other lands equivalent thereto were

granted as indemnity where the granted sections " have been sold or

otherwise disposed of."

When Nebraska afterwards accepted the jurisdiction of the ceded

lands, subject to all the conditions and limitations provided in the act

of Congress admitting that State into the Union,.sections sixteen and.

thirty-six in each township in the added territory became after survey

the property of the State, for school purposes; and for the same reason

the State became entitled to select indemnity for such sections or parts

of section of the school lands as were found to have been sold or

otherwise disposed of. State of Nebraska, 18 L. D., 124.

The act of 1889, restoring the lands to the public domain, does not
appear to contain any clause granting lands for school purposes. The

previous legislation on that subject, relating to the State of Nebraska
(above referred to), rendered such legislation unnecessary.

The board of educational lands and funds for the State of Nebraska

(under section 1, article VIII of the Constitution of the State having

general management of all lands and funds set, apart for school pur-

poses) admits that the tract in question "was claimed by the village of

Butte for townsite purposes prior to the survey thereof, and that set-

tlement and improvement was (were) made thereon in good faith for

the purpose of taking out patent thereon under the townsite laws."

Such an admission sufficiently settles the question of such prior

occupancy.

It is held in general that claims under the townsite laws are pre-

emptions. Fraser v. Ringgold, 3 L. D., 69. That fact being deter-

mined, the remaining question relates to: the effect of such occupancy

upon the land in question.

The 24th section of said act of 1889 (p. 898), provides as follows:

That.sections sixteen and thirty-six of each township of the lands open to settle-
ment under the provisions of this act, whether surveyed or unsurveyed, are hereby
reserved for the use and benefit of the public schools, as provided by the act organ-
izing the Terrritory of Dakota; and whether surveyed or unsurveyed said sections
shall not be subject to claim, settlement or entry under the provision of this act or
of any of the land laws of the United States: Provided, however, That the United
States shall pay to said Indians out of any moneys in the Treasury, not otherwise
appropriated, the sum of one dollar and twenty-five cents for all lands reserved under
the provisions of this section.

Your office, in the decision appealed from., sustained the protest by

reason of the statute above quoted.
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^ The act of February 26, 1859 (11 Stat., 385), afterwards incorporated
as section 2275 of the Revised Statutes, provides that:

Where settlements with a view to pre-emption have been made before the survey

of the lands in the field, which were found to have been made on sections sixteen and

thirty-six, those sections shall he subject to the pre-emption claim of such settler;

and, if they or either of them have been or shall be reserved or pledged for the use

of schools or colleges, in the same state or territory in which the lands lie, other*

lands of like quantity are appropriated in lieu of such as may be patented by pre-

emptors, etc.

This act was a general provision, applicable alike to all the states and
territories. John W. Bailey et al., 5 L.D., 216; L. H. Wheeler, 11 L.D.,
381; Sharpstein v. State of Washington, 13 L.D., 378.

This was the law when the said act of March 2, 1889, was passed,
opening the lands in question to settlement, and applied to'Nebraska
to which the lands were added, and to Dakota from which they were
taken.

The act of April 19, 1864 (13 Stat., 47), admitting Nebraska to state-
hood, granted sections sixteen and thirty-six in every township for the
support of the common schools; it also granted other lands equivalent
thereto, "where such sections have been sold or otherwise disposed of
by an act of Congress."7

The act of .1859 (supra), having made provisions for those persons
who had made settlements, "prior to survey upon the school sections,
with a view to pre-emption," and appropriated to the State a like
quantity of other lands for school purposes, the State of Nebraska
would undoubtedly be entitled to select lieu lands, equivalent to those
lost to the grant by reason of such settlement.

It is thus seen that the State of Nebraska obtained its grant of the
school sections in the reservation from the act of March 28, 1882
(supra), adding the reservation to the State, "subject to all the con-
ditions and limitations provided in the act of Congress admitting
Nebraska into the Union." Among those " conditions and limitations,"
under which it took the grant of the school sections, was one which
required the State, if it would claim its full quota of school lands, to

select lieu lands equivalent to those which had been settled upon prior
to survey.

The 24th section of the act of 1889 (above quoted) neither makes a
grant of the school sections, nor provides indemnity for their loss;
neither do I think it was intended by that section to repeal the general
provisions of the statute, which were enacted for the purpose of protect-
ing bona fide settlers, who chanced to make their improvements upon
land afterwards designated by the public surveys- to be in a school
section.

However this may be, subsequent legislation can leave no doubt as
to the intention of Congress on this question.

The act of February 22, 1889 (25 Stat., 676), providing for the admis-
sion into the Union of North Dakota, South Dakota, Montana and
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Washington, and to make donations of public lands to those States,
has a provision in section 11 thereof similar in terms to section 24 of
the act of 1889 (supra), in that it provides that

All lands herein granted for educational purposes . . . . .shall not be sub-
ject to pre-emption, homestead entry or any other entry under the land laws of the
United States, whether surveyed or unsurveyed, but shall be reserved for school
purposes only.

This provision was in apparent conflict with the general act of Feb-
ruary 26, 1859, spra (sections 2275 and 2276, Revised Statutes), which
preserved settlement rights upon the school sections when made prior
to survey, and gave the State indemnity for the lands so settled upon.

Inview, however, of the latter act of February 28,1891 (26 Stat., 796),
amending sections 2275 and 2276 of the Revised Statutes, re-enacting
anew the provisions validating the claim of a settler who, prior to the
survey in the field, had made a settlement upon a school section with
a view to pre-emption, and appropriating and granting other lands
of equal acreage t the State in lieu of the lands so settled upon, the
Department, in its instructions to your office dated-April 22, 89 (12
'L. D., 400), held that in so far as the said act of February 22, 1889, con-
flicted with the general provisions contained in sections 2275 and 2276
as amended, the same are superseded by the later act, and that the
grant of lands to the new States mentioned in the act of February 22,
1889, "are to be administered and adjusted under the provisions of the
general law."

'The said act of February 28, 1891, being a general law, applies to the
lands in question, and substantially maintains the provisions made by
the act of 1859 (supra), protecting settlement rights made on school
sections prior to survey, and granting other lands of equal acreage to.
the States in lieu thereof.

The lands in question were surveyed September 6, 11, 1890, and the
survey was approved June 30, 1891.

It having been shown that the land was claimed by the village of
Butte prior to the survey, and that settlement and improvements were
made thereon in good faith, for the purpose of taking out a patent
under the townsite laws, and it appearing that there was a sufficient
number of inhabitants, the entry was properly allowed, and patent will
accordingly issue.

Your attention is called to an error in the description of the land, as
shown upon the register's final certificate. This should be corrected.

The decision appealed from is reversed.
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SETTLEMENT RIGHTS-ADJUSTMENT OF CONFLICT.

GAY . DICKERSON.

One who induces another to settle on a tract of land is thereby estopped from alleg-
ing a prior settlement right in himself.

Conflicting settlement rights acquired prior to survey may be adjusted by allowing
one of the parties to make entry of the tract in dispute on condition that he
enters into a contract with the other to convey to him, after patent, that portion
of the land covered by his occupancy.

Secretary Smith to the Commissioner of the General Land Office, Septem-
(J. I. 11.) ber 27, 1895. (W. F. M.)

On May 29, 1888, Richard B. Dickerson made homestead entry of lot

3, the N. of the SE. and the SE. i of the NE. of section 14, town-

ship 46 N., range 2 W., Boise meridian, within the land district of

(Joeur d'Alene, Idaho.

On the same day Eugene Gay made application to enter, as a home-

stead, lots 2, 3, and 4, the SE. of the SW. and the SW. of the

NE. A of the same section.

This application was "refused for the reason that the same conflicts

with the homestead of R. B. Dickerson so far as concerns lot No. 3.

On July 27, 1888, Dickerson applied to be allowed to amend his entry

on the ground

That he had made a mistake in the legal subdivisions intended to be entered
through errors of the United States surveyors, in pacing his house upon the NW. -
of the SE. I instead of upon lot 3; that he intended to enter lot 3, the SE. i of the
SW. i, the NW. i of the SE. and the SW. I of the NE. 1 of section 14, township 46
N., range 2 W., B. M., which he has resided upon and improved for the last three
years and upwards.

The application having been duly transmitted to your office, the

amendment was allowed by letter " C " of October 12, 1888.

On October 29, 1888, Gay filed an amended affidavit of contest alleg-

ing that he

Settled upon and improved lot 3, the SE. + of the SW. and the SW. I of the
NE. l of said tract prior to the settlement upon the same by said Richard B. Dicker-
son and that said affiant is prior in right and settlement and has occupied and
improved the same ever since the 30th day of October, 1884, and that said Dickerson
did not lay claim to any portion thereof till some time in year 1886.

After a hearing held in May, 1889, the register and receiver rendered

a decision recommending that the contest be dismissed on the ground.

that Dickerson " made the first settlement upon said lands and had the

prior right thereto."

Gay appealed to your office, and the decision there rendered, in affirm-

ing that of the local office, concludes in the following words:

I think it clear that Gay, byhis fai]ureto appeal fromthe rejection of his applica-
tion and byhis failure to initiate contest until after the expiration of so long aperiod
of time did not exercise such promptness in the assertion and maintenance of his
rights as the exigencies of the case demanded. To have protected his rights he should
have brought his contest in a reasonable time. He did not do so.
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In a motion for review of this decison it was for the first time brought
to the attention of your office that Gay had filed in the local office an
-affidavit of contest immediately after the rejection of his application
to enter on May 29, 1888. This was admitted by Dickerson, blt he also
filed an affidavit by Robert E. McFarland, the register of the local
office at that time, to the effect that Gay's original affidavit was after-
wards withdrawn by him and not again returned to the files of the
office. Upon this showing the case was remanded with directions that
testimony be taken upon the question thus brought in issue, or upon
"any matter which may explain any action taken by this plaintiff in
relation to any contest affidavit offered or filed by him subsequent to
May 29, 1888, and prior to October 28, 1888."

The register and receiver found, after hearing testimony, that Gay
did file an affidavit of contest on May 29, 1888, but that it was after-
wards withdrawn.
I The decision of your office of March 17, 1893, reverses that of the

local office, and finds that a preponderance of the evidence shows that
Gay did, on or about May 29, 1888, file an affidavit of contest of the
Dickerson entry as to lot 3; that the affidavit was not withdrawn by
Gay or his attorney, and that, while the said original affidavit is not to
be found among the papers comprising the record, the responsibility
for its disappearance does not rest with Gay or his attorney. It is
held, therefore, that Gay was not guilty of laches as set out in the
decision of May 29, 1892, that he did take proper and prompt measures
to assert his rights in and to the tracts for which he applied May 29,
1888, and that he and Dickerson should make joint entry of lot 3.

Meanwhile, on February 9, 1891, Gay had made application to enter
the N. A of the NW. ± of section 23, the SE. of the SW. a- and lots 2,
3 and 4 of section 14, township 46 N., range 2 W., which application
was rejected by the register, and-on appeal, also by your office, for con-
flict, in part, with Dickersoni's entry and with the Northern Pacific
railroad grant, and on the further ground that the application embraced
land lying within the bed of the St. Joseph river. It was, therefore,
further held in the decision of March 17 1893, that, under the ruling
of Hughey v. Dougherty, 9 L. D., 29, Gay "waived whatever claim he
bad in and to'said SW. 1 of the NE. 1 of section 14, from the fact that
he did not embrace that tract in his application of February 9, 1891."

The lands in controversy were first surveyed prior to 1888, and became
subject to entry in May of that year. The entry of Dickerson as well
as the application of Gay was made with reference to that survey.
Certain of the lands embraced within the applications of each lay on
both banks of the St. Joseph river, which was not, in that survey
treated as a navigable river, all entries bordering thereon were sus-
pended and a resurvey ordered, With directions that both banks of the
river be meandered. The plaza, of this survey were approved by the

-surveyor general of Idaho on October 6, 1892, and filed in the local
1438-VOL 21 15
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office on March 3, 1893. It appears that certain subdivisions of the
land claimed by both Gay and Dickerson under the old survey, lie,
with reference to the new survey, on opposite sides of the St. Joseph
river, and for that reason, the decision of March 19, 1893, suspends
Dickerson's entry and requires him to elect as between certain lots,
and rejects Gay's application as to certain others.

On review it was held, under the authority of James Shanley, 5 L.D.,
641, Matilda Strohl, 8 L .D., 62, and Mathias Ebert, 14 L.D., 589, that,
Dickerson's entry and Gay's application having been made under a
then existing survey which had not meandered the St. Joseph river,
the doctrine of those cases applied thereto, and the decision of March
17, 1893, was accordingly modified; it was further held that Gay and
Dickerson be allowed to make joint entry of lot 3 and the SE. I of the
SW. 4 of section 14, and directs a hearing as between Gay and the
Northern Pacific Railroad Company to determine the rights of each as
to that part of the land covered by his second application that conflicts
with the company's grant.

In pressing his appeal before this Department Gay insists upon the
relegation of the parties to their status of May 29, 1888, the date of
the presentation of their first applications, each to be awarded the
land he then sought to enter, with the exception of lot 3, of which a
joint entry should be allowed, according to the lines previously agreed
on; or, in the alternative, that he be allowed to enter the tract in con-
flict with the railroad grant without the expense and delay of a further
hearing.

A brief statement of the facts established by the two hearings held
will clearly indicate the equitable relations of the parties.

Dickerson and A. D. Reed made settlements on the St. Joseph river,
on adjoining tracts, at the same time, about April 1, 1884, and estab-
lished a boundary between them. Their personal relations soon became
unpleasant, so that Dickerson determined to rid himself of Reed as a
neighbor. Accordingly, upon the repeated and earnest insistence of
Dickerson, in the month of October, 1884, Gay purchased Reed's
improvements, established himself and family upon the land and has
resided there continuously since. At that time the lands had not been
surveyed; but immediately upon the completion of the survey and the
filing of the plats i the local office both appeared there at the same
instant of time and presented their homestead applications to the reg-
ister, who, however, received that of Dickerson into his hands first,
and placed the entry of record. There was no conflict in the two
applications except as to lot 3, upon which the homes of both parties
are situated. For that conflict Gay's application was rjected as an
entirety, and he at once instituted contest proceedings, which he has
never abandoned either by the withdrawal of the affidavit, as charged,
or otherwise. All his rights are, therefore, preserved intact, as of the
date of May 29,1888, unless forfeited, waived or otherwise lost by some
subsequent voluntary act.
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The decision appealed from construes Gay's application of Febru-
ary 9, 1891, as an abandonment of his original application, citing as
authority, Hughey v. Dougherty, 9 L. 1)., 29, and while the facts of
that case differ widely from those of the case at bar, it is not deemed
necessary to controvert the general proposition therein laid down It
would be going to an extreme length, however, to bold that in all
cases, and in all circumstances a subsequent application, is, ex proprio
vigore, a waiver of all antecedent claims. The better rule is to allow
the facts of each case to control it. And so, in Gay's case, it is to be
remembered that his first application, and his affidavit of contest in
support of it, were ignored by the local office and by your office for
very nearly three years; that he was treated precisely as if he had no
rights in the premises whatever as based thereon, and that he. was
probably driven to the second application in despair of having his
rights upon the first adjudicated. It is pertinent also to bear in mind
that the second application, in so far as it varies from the first, at this
date stands rejected, or suspended, pending a hearing the expense and
delay of which he now desires to avoid.

Leaving out of view, therefore, the conflict between the original
applications of Dickerson and Gay as to lot 3, I think the conclusion is.
warranted that their respective rights should be tested by their status
at the date of those applications, to wit, May 29, 1888, and that their
entries should be allowed as of that date. As to lot 3, I concur with
the decision of your office that joint entry should be allowed. It is
true that Dickersons settlement antedates that of Gay some six months,
but he is estopped from reaping any advantage from that fact by reason
of the circumstance of his having induced Gay to come upon the land
with the express understanding that he should acquire it when it

'became subject to entry. This conclusion gives effect to the principle
of equitable estoppel which prohibits a man to take advantage of his
own wrong.

The evidence does not indicate with certainty the line between Dick-
erson's and Gay's improvements on lot 3, but I am convinced from the

- testimony that it is easily ascertainable.' erttrn est quod cerutmtn reddi
pctest.

It is ordered, therefore, that Gay be allowed to make entry of the
lands covered by his application of May 29, 1888, to wit, lots 2, 3 and
4, the SE. of the SW. I and the SW. I of the NE. of section 14, on
condition that he enter into contract with Dickerson, his co-settler, to
convey to him, after the issuance of patent, that part of lot 3 upon
which his, Dickerson's, improvements are situated, being all that part
of said lot east of the line heretofore and originally agreed on by and
between them.

It is further ordered that Dickerson be allowed -to enter the lands
covered by his application of May 29, 1888, except lot 3, namely, the
N. * of the SE. i and the SE. 4 of the NE. 4 of section 14, and that-
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his entry now standing of record in so far as it conflicts herewith, be
canceled.

It is further ordered that, in the event of (ray's failure to comply
with the condition hereby imposed, Dickerson be permitted to enter
lot 3, subject to the corresponding condition on his part that he enter
into contract to convey to Gay that part of the said lot which lies west
of the said line, and in the event neither shall comply with the condi-
tion, then joint entry of lot 3 will be allowed under the first clause of
section 2274 of the Revised Statutes.

Throughout this decision, in order to avoid confusion, the lands
involved have been described with reference to the survey of 1888,
under which the entries are allowed, but it is apprehended that no
difficulty will arise on that account.

POWER OF ATTORNEY-SOLDIERS' ADDITIONAL HOMESTEAD-SETTLE
M:ENT RIGH TS.

RAYMOND ET AL. V. REDIFER'S HEIRS ET AL.

A power of attorney that does not contain the name of the appointee is not invalid,
where it appears that it was purposely so executeei, with the intention that the
party using the same should insert his own name, and the authority so conferred
was thereafter duly exercised.

A soldier's additional homestead entry, made by the purchaser of a certificate of
right, is confirmed by the act of Angust 18, 1894.

The occupancy of land, by transient miners, as a nining camp, does not reserve it
from homestead entry, where such occupancy is not for the purpose of trade and
business, within the meaning of the statute, and where such occupants take no
legal steps to aqssert their rights under the townsite laws.

Secretary Smith to the Commissioner of the General Land Office, Septem-
ber 28, 1895. (J. I. P.)

By your office letter "IN of June 1, 1894, you transmitted to this
Department the appeal of the heirs of W. W. Redifer, deceased by
trustee, in the above entitled cause, from your office decision of March
2, 1894, holding for cancellation soldier's additional homestead entry
made November 27, 1888, for the N. of the SW. J- and the NW. 1 of
the SE. of Sec. 23, T. 36 N., R. 4 E., N. M. P. M., Del Norte, Colorado,
land district.

In order that the issues presented by said appeal may be clearly under-
stood, a brief recital of the facts involved here are deemed necessary.

On November 27, 1888, there was filed in the local land office at Del
Norte, Colorado, an application to make soldier's additional homestead
entry for the tract above described. This application was rejected by
the local office because the land involved was probably mineral land;

.'because a rich mining camp then being opened in that vicinity rendered
necessary the use of a large portion of this land for townsite purposes,
and because the citizens of said camp had protested in person and by
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letter against the allowance of any filing or entry upon said land. An
ap,,eal was taken to your office from that action of the local office
rejecting said app]ication.

Your office, by letter of January 3, 1889, directed the local officers to
allow said entry as applied for, and thereupon to immediately order a
hearing to determine whether each and every smallest legal subdivision
of the land involved is more valuable for agricultural. than for mineral
purposes.

Subsequently, it appearing that the Platora Town Company had filed
a declaratory statement for the N. i of the SW. here involved, alleg-
ing settlement thereon November 1, 1888, and asking that a hearing be
ordered to determine as to the priority of right to said tract of land,
your office, by letter of March 28, 1889, extended the scope of the hear-
ing ordered so as to determine the priority of possession of the tract in
controversy. Afterwards the townsite claimants filed an appeal from
your office decision allowing the additional homestead entry, and while
that appeal was pending before this Department, a motion was made to
dismiss it. That motion, after due consideration, was sustained by the
Department, and the entry was held intact, for the reason that such
entry could not have been made after the heir of the deceased soldier
had attained his majority, and for the further reason that the rights of
the parties could be fully and properly ascertained by the investigation
proposed in the hearing ordered; that all those matters which might
properly have been investigated prior to the allowance of the entry
should be particularly inquired into. The facts hereinabove detailed
are set forth in the case of Platora Townsite v. Redifer's Heirs (10 IL. D.,
424).,

After notice to all parties in interest a hearing was finally had before
the receiver of the Del Norte lanfd office (the register being disquali-
fied because of an interest in the subject matter in controversy), on
October 10, 1892, and on February 21, 1893, the receiver held from the
record before him that the additional homestead entry made November
27, 1888, upon the tracts here involved was illegal and void, because of
the fact that it had been sold and transferred by the real party in inter-
est, and because of the fact that the right to make a soldier's additional
entry was a personal right and could be exercised only by the real
party in interest, citing numerous authorities of the Department in
support thereof. He farther held that the Platora Townsite Company
did not proceed in accordance with the statute providing for the acquir-
ing of townsites; that it had made no showing-in the case to sustain or
support its alleged interest in the tract in controversy, and that it had
no rights under the law and excluded it from any farther consideration..
He further held, in view of the facts as above stated, that it was unnec-
essary to pass upon the character of the land.

On appeal, your office held, by decision of March 2, 1894, that see--
tion 2380 of the Revised Statutes of the United States provides three
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methods for securing government title to land used for townsite pur-
poses; but that it was not shown that the inhabitants of the town of
Platora have complied with any of the provisions of the law; and that
consequently the question of the townsite rights cannot be taken into
consideration in this case. Your office further held that the right to.
make a soldier's additional homestead entry is not assignable, citing.
numerous authorities in support of said holding, and for the reason that
the soldier's additional homestead entry here involved was not made
for the use and benefit of the minor W. P. Redifer, heir of W. W.
Redifer, deceased, the real party in interest, and that the right to
make said'entry had in effect been sold by the guardian, you held aid
additional homestead entry for cancellation, and for the reasons above
stated you also deemed it unnecessary to pass on the character of the
land.

On May 27, 1879, your office issued a certificate of right to George
W. Reditcr and William P. Redifer, minor heirs of W. W. Redifer,
deceased, to make an additional homestead entry of not exceeding one.
hundred and twenty acres, as provided in section 2306 of the Revised
Statutes of the United States. The guardian of' said heirs, duly
appointed by the probate court of Hickory county, Missouri, on Feb-
ruary 29, 1888, executed an irrevocable power of attorney, for a valu-,
able consideration, to one L. C. Black of Cincinnati, Ohio, to locate an;
additional homestead under the provisions of section 2306 of the
Revised Statutes of the United States said power of attorney also
contained the following provision: "and I lo hereby release unto my
said attorney all my claims to any of the proceeds of any sale or lease,
of said premises."

On June 11,1888, Black sold and transferred said certificate of right
to one David M. Eyman, and executed a power of attorney by way of,
substitution with the name of the attorney in fact left blank. On.
November 27, 1888, one J. D. McCarthy, as attorney for Hyman,
appeared before the local officers at Del Norte and offered to locate
said scrip upon the tract here involved. The local officers called his
attention to the fact that the substitution under which he assumed
to act was not perfect, in that the name of the attorney in fact did not.
appear in said instrument. McCarthy at once wrote his own name
in the blank as the attorney in fact for the Bedifer heirs, and again
offered said scrip for location, which was rejected by the local officers,.
as hereinabove detailed. It appears from the record, however, in the
shape of affidavits from Black and yinan, that said power of attorney
was purposely left blank by Black, with directions to Hyman to insert,
any name therein that he might see fit, and that McCarthy, when he.
went to the-local office to locate said scrip, was instructed by Hyman
to insert his name therein as the attorney in fact.

This Department held, in the case of Hartman v. Warren et al. (19
L. D., 64), that
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A power of attorney, executed and delivered, that does not contain the name of
the appointee is with an implied authority to complete the instrument, and make
it effectual, by filling in the blank, where it is apparent that such was the intention
of the party executing the power.

So that when McCarthy presented the scrip in question for location
at the local office, as above stated, it was with the authority from
Hyman to insert his name therein as the attorney in fact, and with the
authority from Black to lyman to direct the insertion of any name
therein that he might see fit, and hence the scrip, when presented, was
not imperfect, and should not have been rejected for that reason.

It is true, as was held by your office, and by the local office, this
Department has frequently held that the right to make a soldier's
additional homestead entry is not transferable, and that such entry
can only be made by the party to whom the certificate of right is
issued. But by the act of August 18, 1894 (28 Stat., 397), Congress
legislated in reference to entries made on certificates of right that had

- been assigned, as follows-

That all soldier's additional homestead certificates heretofore issued under the
rules and regulations of the General Land Office, under section twenty-three hun-
dred and six of the Revised Statutes of the United States, or in pursuance of the
decisions or instructions of the Secretary of the Interior, or the Commissioner of
the General Land Office, shall be, and are hereby declared to be valid, notwith-
standing any attempted sale or transfer thereof; and where such certificates have
been, or may hereafter be sold or transferred, such sale or transfer shall not be
regarded as invalidating the right, but the same shall be good aud valid in the hands
of bona fide purchasers for value; and all entries heretofore or hereafter made with
such certificates by purchasers shall be approved, and patent shall issue in the name
of the assignees.

It is evident to my mind that the entry here in question is clearly
confirmed by that act, and. that if the land was properly subject to
homestead entry at the date said entry was made, it should be allowed
to stand. Hence it becomes a leading question in this case, whether
the tract here involved was subject to homestead entry on November
27, 1888.

The town of Platora at the date last above mentioned was located

principally west of the west line of the tract here involved. It was
simply a mining camp, and nothing more.. It is shown that there were.

on the tract in question six or eight log houses constructed -and in proc-
ess of construction, in one of which was a meat market a sinall stock

of general merchandise and an assay office. There were living on the
tract not to exceed thirty people, most of whom were transient miners.,

No effort was made, however, by the town of Platora to acquire title.

from the Government to the tract here in question under the townsite

laws. The only effort made was, as stated the filing of the preemption

declaratory statement on January 15,1889. With the exception of one

or two families that occasionally kept boarders, the only occupation of

said tract for trade and business was as above stated, in the one build-.

ing mentioned.
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ID the case of Francisco Mirabal (20 L. D., 348), the facts in which
are very similar to those in the case at bar, the Department held as
follows-

In the case of Keith v. Townsite of Grand Junction, on review (3 L. D., 431), it
was held on the authority of the rling in the case of the townsite of Superior City
(1 Lester, 432), that it was manifestly not the object of the law to withhold from
pre-emption such lands as individuals might designate or select without authority,
as a site for a probable or prospective city or townsite. And in the case of Bickel
et al. v. Irvine (10 L. D., 205), the homestead entry by Irvine was sustained, although
a portion of the land was shown to have been occupied for a number of years prior
to the making of the entry there in question, the settlement being known as Carson
Camp. In that case it was stated by your office decision that-

"The occupants or residents of the tract in controversy never in ay manner
indicated that they desired to obtain title to the tracts from the government under
the townsite or other laws. . . . . At the date of Irvine's entry the townsite
protestants had acquired no rights against.the United States and there was no
appropriation of the public lands by the settlement they had made."

In the departmental decision in that case it was stated that the contestants took
no legal steps to enter the lands covered by their settlement under the townsite
law, nor do they now ask it; and since it is not shown that any part of the land
was settled upon and occupied for purposes of trade and business at the time of
Irvine's entry, I concur in the conclusions expressed in your said office decision.

I think the decision in that case upon the facts there presented con-
trols here. While a portion of this land was occupied at the time the
application to make said soldier's additional homestead eitry was
made, yet it does not appear to have been used, within the meaning of
the statute, for the purposes of business or trade, and as the occupants
have taken no legal steps to enter the land covered by that settlement
under the townsite laws, I am disposed to hold that their occupancy
was not sufficient to withhold that land from disposition under the
homestead law.

I have examined with care the voluminous record in this ease, to
ascertain whether or not the land was in fact more valuable for mineral
than for agricultural purposes, because, in view of the holdings, as
hereinabove made, that question becomes a controlling one. There is
an absolute failure, in my judgment, to show that the tract is of any
value whatever for mineral purposes. On the contrary, it is shown
that the character of the whole of said tract is alluvial deposits, cov-
ered by a black loaly soil from two to three feet deep, and that it is
well adapted to the growth of grass and hay, and is, in fact, more valu-
able for that purpose than for any other, and that it has been used for
grazing purposes by the inhabitants of Platora since the date of the
application to make the entry here involved, and prior thereto.

In view of the fact that the only parties to this controversy are the
government and this entryinan, and for the reasons hereinabove stated,
I am therefore disposed to hold, and do hold, that said soldier's addi-
tional homestead entry made November 27, 1888. for the tract here
involved, should be held intact.

Your office decision i therefore reversed.
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* DESERT LAND CONTEST-AMENDATOIRY ACT OF MARCH 3, 1891.

TILLOTSON . LINDSTROM.

There is no requirement in the amendatory desert land act of March 3, 1891, that an
entryman, who at the passage of said act has an entry under the act of 1877,
and elects to proceed under the amendatory act, should at the time of election
file a map showing the intended plan of irrigation. The right of the entryman,
in such case, is sufficiently protected if he formally elects to proceed under the
later act, and gives notice of such election.

* The rule requiring claimants, who elect to proceed under the amendatory act, to
file a sworn statement of the intention to so elect will not be held retroactive.

Secretar. Smithb to the Commissioner of the General Land Office, Septem-
ber 28, 1895. (E. M. R.)

This case involves te NW. , Sec. 26, T. 9 N., R. 23 E, North Yakima

land district, Washington.

The record shows that on June 9, 1890, Gustave Lindstrom made

desert land entry for the above described tract and that on June 10,

1893, Roland Tillotson filed an affidavit of contest against this entry,

alleging failure to reclaim within the statutory period.

The case came up for hearing before the local officers on August 11,

1893, and on. September 25, 1893, they rendered their joint opinion,.

recommending the dismissal of the contest. The case being before

your office upon appeal on March 12, 1894, your office decision was ren-

dered reversing the action of the local officers, and holdiig for cancel-

lation the entry of Lindstrom and awarding the preference right of

entry to the contestant, Tillotson.

An examination of the evidence shows that no reclamation has been

attempted, nor has there been any effort made to make final proof, but

it does appear that prior to the expiration of the three years granted

under the original act of 1877, the entrymaat gave notice that he would

prove up under the act of March 3, 1891 (26 Stat., 1095), and it seems

probable that within that time the entryman will succeed in getting

water on the land.

I see nothing in the atendatory act referred to that prevents the

entryman from pursuing this course. As soon as he elected to proceed

under the act of 1891 it, doubtless, became his duty to conform to that

act i so far as it may have been practicable, and within the year the

amendatory act was applicable, to show that he had expended on the

land the amount required in the latter act. The statutory requirement

is that this must be done sometime in each year.

It is required by the fourth section of said act-

That at the time of iling the declaration hereinbefore required, the party shall
also file a map of said land, which shall exhibit a plan showing the mode of coutem-
plated irrigation, and which plan shall be sufficient to thoroughly irrigate and
reclaim said land, and prepare it to raise ordinary agricultural crops, and shall also
show the source of the water to be used for irrigation and reclamation.
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By reference to the act of March 3, 1877 (19 Stat., 377), it appears
that the declaration here alluded to was that required at the time of
entry. But here the entry was in existence when the act of 1891 was
passed, and certainly it could not require the doing of something prior
to the date of its passage. It is evident that the map required under
the amendatory act would have to be made at the date of entry, should
one desire to enter desert lands subsequent to its passage; and it is
equally evident that the entryman, under the old law, who seeks to
complete his entry under the new law, and by so doing secure the addi-
tional year therein granted, must comply with its provision so far as
practicable. But this does not mean that he must do that which is
impossible, and without now passing upon the question of whether it
is necessary for one who desires the benefits of the act of 1891, and
who made entry under the act of 1877, to file a map showig the man-
ner of the contemplated irrigation, it is enough now to say that there
is no requirement in the former act that such a map must be filed at
the date of election to proceed under it. It is sufficient to protect the
entry, if the. entryman formally elects and gives notice of an intent to
so proceed.

The effect of the right granted etrymen under the act of March 3,
1877, to prove up under the act of March 3, 1891, was, while imposing
certain burdens upon them, to give them an additional year in which to
reclaim the land. Under the act of 1877, all that was necessary was
to reclaim the land in the three years of the lifetime of the entry.

The case of John Herbert (17 L. D., 398) and Poyntz v. Kingsbury
(19 L. D., 231), are not in contravention of the disposition made of this.
case, because the rule laid down by them was. not promulgated until
after the election made by Lindstrom, which was satisfactory to the
local officers an(I which was not in opposition to any then existing rule.;

* The rule requiring a sworn affidavit should not be held to be retro-
active.

The decision appealed from is therefore reversed.

PR*1RCTICE-API'EAL-IrIOMESTEAD-TOWNSI'I'E CLAIMS.

MATHIESON v. TEMPLIN.

The notice of an appeal is sufficient where a copy of the specifications of error,
-which is entitled " appeal to the Secretary," and in the body thereof "prays an
appeal," is duly transmitted by registered mail to the appellee, and receipt
thereof is not denied.

Where in a contest a judgment of the General Land Office awards to one of the
parties the right to elect as between two tracts, an adverse party, who is assert-
ing a claim to one of such tracts is entitled to be heard on appeal from such
judgment.

An additional townsite claim set up to defeat a homestead entry cannot e recog-
nized, where it appears that there is no necessity for additional townsite terri-
tory, that the tract is not embraced within the limits of the townsite, and there
is no actual settlement on the land for townsite purposes.
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Secretary Smith to the Commissioner of the General Land Office, Septem-
(J. I. H.) ber 28, 1895. (P. J. C.)

The tracts involved in this controversy are lots 2 and 3 of Sec. 34, T.
5 N., R. 31 E., B. II. iV., Pierre, South )akota, landdistrict. These lots
are in the N. I of the SW. J of Sec. 34, and are made fractional by'
reason of the meandering of the Missouri River on the east and what'
is known as the "mile square" on the north, which was set apart for
town site purposes by section 22 of an act of Congress approved MLarch
3, 1891 (26 Stat., 1095).

The record shows that Charles F. S. Templin made homestead entry
of said land August 13,1891. On July 16, 1892, Richard W. Mathieson,
mayor of Fort Pierre, South Dakota, filed an affidavit of contest against'
said entry, alleging that at the time of entry and prior thereto the land
was embraced in the corporate limits of Fort Pierre; that there were
municipal improvements on it; that Templin had knowledge of these
facts; that his entry was fraudulent and collusive, and made for the'
purpose of securing title to the land for others, and that he (Mathieson)
as mayor of said town. is authorized to secure the land for the benefit
of the occupants thereof.

On the same day the said Mathieson presented his declaratory state-'
ment for the entry of said land for townsite purposes, under UDited
States statutes, alleging that the land was contiguous to the city of'
Fort Pierre, and included within the corporate limits thereof, the same
having been surveyed and platted into blocks, lots, streets and alleys,
and together with that which the city now has title to, is not in excess
of the area to which said city might claim right under section 2389 of
the Revised Statutes, that improvements had been made for municipal
purposes by grading streets and erecting buildings thereon; that the'
entry is made for the several use and benefit of the occupants of said
land, according to their respective interests.

The city of Fort Pierre is located on and includes all the "mile
square" above referred to, embracing 548.70 acres. It was entered as
a townsite September 22, 1891, under an application filed by the mayor
August 1, 1891, and-patent issued September. 12, 1892.

A hearing on the contest was had before the local officers, and as a
result thereof they filed dissenting opinions, the register holding that.

The tract in controversy having been under the municipal government of Fort
Pierre at the time Templin made his homestead entry, and said city being now, as it
was then, fully qualified to enter the same, and Templin having had no prior legaY
right thereto, I am of opinion that the homestead entry made by Mr. Templin was at
the time invalid, and that the same should be canceled

The receiver found that

Templin, the claimant, having made settlement upon this land before Fort Pierre
was incorporated, and being the only actual bona fide resident that has ever been
upon the land, and having, made valuable improvements and faithful residence, 1
believe his claim in equity and jstico to be superior to that of Fort Pierre, and
recommend that the contest be dismissed.
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The record was thereupon forwarded to your office, which, after exam-
ination and consideration thereof, rendered the decision of December
21, 1893, now before the Department on appeal.

In that decision it was stated, among other things, that in addition
to the application for the land here in question, and previously thereto,
to wit, in January, 1892, the city of Fort Pierre had by its mayor applied
to enter, as an addition, lots 3, 4, and 8, in Sec. 28, and lot 1, in Sec. 27,
in said township and range, containing 53.40 acres, and that your office
had directed the local office, by letter" G" of March 8, 1892, to reject
said application, because the land in question was a part of the land in
controversy between Black Tomahawk and Jane E. Waldron (13 L. D.,
683, and 17 L. D., 457).
* By the decisions cited the claim of Waldron was disposed of adversely
to her, and it appears from your office decision of 1893, under consid-
eration, that the interest or claim of Black Tomahawk was disposed of
by your office letter of November 11, 1891, to the register and receiver.
Said decision of 1893 further found that at the date of the hearing
(August 29, 1893), no one was living on the land in question but Tem-
plin and his family; that the town was not entitled under the provisions
of section 1 of the act of March 3, 1877 (19 Stat., 392), to enter all the
land within its corporate limits, and held that since the claims of Wal-
dron and Black Tomahawk had been disposed of, the city of Fort Pierre
should be allowed to elect, as provided in section 3 of the act of 1877,
supra, what portion of the land embraced in said corporate limits, in
compact form, shall be withheld from entry.

The order to the local officers was to notify the town authorities that
they would be allowed sixty days within which to file proper evidence
of such election in their office, and report to your office the action taken.
This order to elect gave the town the privilege of taking the land claimed
by Templin, and he therefore appealed.

A motion was made to dismiss this appeal, on the grounds that no
notice of the same was served upon the contestant, and the further
ground that this was not such a final judgment as warranted an appeal,
inasmuch as the contestant was only required to elect which land he
would take under his entries.

It is shown by the post office receipt that a copy of the specifications
of error was mailed to the contestant, and receipt thereof is not denied.
This is entitled " appeal to the Secretary of the Interior," and in the
body " prays an appeal," etc. This is a sufficient notice of appeal under
the rules.

As to the other point suggested bytheimotion, Ithink your judgmnent
was such as entitled the defendant to have it reviewed.

The city of Fort Pierre filed simultaneously an affidavit of contest
against Templin's homestead entry and an application to take as an
additional townsite the land covered by said city. This clearly showed.
the purpose of the city to take said land for townsite purposes should
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it succeed in procuring the cancellation of Templin's entry, and there-
fore justified appeal by him from your office decision, the effect of which
'was to hold his entry subordinate to the right of the town to select for
townsite purposes. Said decision was a judgment affecting adversely
the rights of Templin, and his appeal will be entertained, and the case
will be considered on its merits.

It is with some difficulty that the true status of affairs as depicted
in this controversy can be ascertained from the record, and were it not
for the records of your office in relation to the townsite of Fort Pierre,
it would be impossible from the voluminous testimony and the almost
innumerable exhibits to arrive with any degree of certainty at the facts.

I do not think the charge of collusion between the entryman and one
Steere is sustained. In fact, the contestant, upon whom rests the bur-
den of proof, did not offer any testimony on this point in the case in
chief. That which he did produce was in rebuttal, after the positive
denial by both Steere and the entryman of any compact between them.

In order to intelligently understand all the complications that seem
to have arisen by the entry for townsite purposes of the land included
in Fort Pierre, its applications for additional' entries, and their affect
upon Templin's entry, it will be necessary to recite as briefly as possi-
ble the history of the townsite.

Under date of May 3, 1890, the records of the board of county com-
missioners of Stanley county, in which the land is situated, show that
a petition was presented by the residents of said county, praying for
'the incorporation of land. as therein described. It is impossible from
any data is this case to ascertain with any degree of accuracy the quan-
tity of land described. It is set forth in the proceedings.of the county
commissioners by metes and bounds, and there is'a plat offered which
claims to mark the boundaries, but from the testimony of the engineer
who made the plat I do not think it is shown with any degree of satis-
faction that th land in controversy was included within the area. The
engineer says in his testimony that he can not state how far south the
line runs. I am therefore satisfied that the extension of the south line
of description as made by the surveyor on exhibit " Z" which would
include a part of the land in controversy, is a mere arbitrary line, and
that the south boundary at this point can not be fixed with any degree
of definiteness by any testimony before'the Department at this time.

Under the order of the county commissioners an election was held
under the laws of the State of South Dakota, with the result that the
said city was incorporated. This was done on June 2,1890. It appears
that at this time the land sought to be incorporated had not been sur-
veyed and the township'plat approved by the surveyor-general of South
-Dakota was not filed until May 21, 1891.

It appears that on March 16, 1891, there was presented to the said
council of Fort Pierre a petition, among the signatures to which was
that of Templin, requesting the city council to extend the corporate
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limits of said Fort Pierre over certain lands in the SW. 4 of Sec. 34, to
be known as "South Side Addition to Fort Pierre," and also a tract
north and east of the northeast corner of the city, and adjacent thereto,
within the limits of the " mile square," Merian's Island. This petition
was granted, and the mayor was instructed to enter said lands as an
addition to Fort Pierre, for townsite purposes.

It seems that on June 25, 1891, application was made by the mayor,
but was rejected by the local officers,

For the reason that the application is not for the entry of the whole tract within
the mile square, and for the further reason that the Commissioner has instructed
this office to receive no more filings npon the mile square until further advised.

The instructions of the Commissioner referred to by the local officers
in this rejection is under date of June 8, 1891, in which it is said that
"the description given of the land was undoubtedly obtained from the
surveys made in the field in that locality, but inasmuch as said sur-
veys have not been approved, nor the plats thereof filed, the land is
not subject to filing or entry," and they were directed to reject said
townsite filing, and at the same time to advise the residents of Fort
Pierre that this action does not affect their rights to make a townsite
filing after the township plats have been approved and filed.

The "mile square" referred to is a parcel of laud which Congress, by
section 22 of the act of March 3, 1891 (26 Stat., 1095), declared should
be entered for townsite purposes only, as follows-

The section of land reserved for the benefit of the Dakota Central Railroad Com-
pany on the west bank of the Missouri River, at the mouth of Bad River, as pro-
vided by section sixteen of (an act) approved March second, eighteen hundred and
eighty-nine, shall be subject to entry under the townsite law only.

To go back a little in the history of this land, I find that your office,
by letter " G" of July 13, 1891, addressed a letter to the register and
receiver of Pierre, South Dakota, in answer to a letter written by one
George P. Waldron, of Fort Pierre, dated August 25, 1889, stated that
Fort Pierre was a town of six hundred inhabitants, and that, although
in the Sioux Indian Reservation, it had been surveyed and platted in
1883. He was informed in October, 1889, that no action could be taken
by the residents until after the Indian lands had been opened to settle-
ment by proclamation of the President, which wis issued February 10,
1890. October 29, 1890, the local officers asked for instructions as to
the proper action that should be taken in passing upon the application
of the town of Fort Pierre to make entry by metes and bounds of four
hundred acres of land for townsite purposes, for which a plat of an
unofficial survey had been filed while the published notice of intention
to make proof and entry was being given. This survey not having
been made or approved, the local officers were informed that a special
survey could not be accepted.

It seems that on November 29, 1890, as. stated by said letter, proof
and entry of said town by metes and bounds were made, but the same
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-was rejected by your office. It is said in your office letter, of July 13,

1891, "No further action was then taken, however, because of certain

contemplated or pendinglegislation affecting the land applied for." This
entry was for- lands which lie " mainly within what is commonly known as
the mile square, a tract of about six hundred acres originally reserved for

the benefit of the Dakota Central Railroad Company," and the legisla-

tion referred to was the act of March 3, 1891, quoted above. The land

was surveyed and the survey approved. "The 'mile square' being

surveyed and made subject to entry under the townsite law only, it

therefore remains for me to point out the irregularities n the entry

before me and to suggest a remedy." These irregularities were pointed

out, and your office suggested that

Therefore, the first steps necessary to be taken by sa-d town in order to qualify its
mayor to make entry of its site, or to make entry of any portion of its site, as will
more fully appear hereafter, is to extend its corporation over the whole of that por-
tion of the "mile square" north of Bad River.

The entry under consideration was therefore suspended, and your

office directed that the local officers

Require the mayor of said town to make a new and correct publication of notice,
townsite proof, ad entry of the 384.5 acres of land north of Bad River and within
the " mile square," and that the record evidence must show that the corporate limits
of said town have been extended so as to embrace the whole of said 384.5 acres.

The application to enter as a townsite could not possibly hive
included the land in controversy, for the reason that the application

seems to have been for that part of the "mile square" north of Bad

River; while there is probably one-quarter of the area of said "mile;

square" south of Bad River. (No part of the land in controversy is a

part of the "mile square.")
It seems also that your office, on July 13, 1891, the date of the letter

above quoted from, addressed a letter to the register and receiver at

Pierre, stated that there bad been transmitted a plat of-" South Pierre,

South Dakota," purporting to embrace all the lands south of Bad

River, that is, what is commonly known as the " mile square." Their

attention is called to your office letter of that date in relation to the

townsite of Fort Pierre. Said application and plat was rejected,

And the land covered thereby is held subject to entry as a whole at such time as it
can be shown that the population, business and municipal improvements thereon
are in number and character sufficient to warrant the allowance of an entry thereof

It appears that on September 12, 1892, townsite patent issued cover-

ing the following described tracts of land, as appears upon the tract

books of your office-part of S. A, Sec. 28; part of SW. j,, Sec. 27; part

of NW. and SW. , Sec. 34; and all of NE. , part of NW. ± and'

SE. 1 and SW. i, Sec. 33, T. 5, R. 31; 548.70 acres. This, as I under-

stand- it, is within the "mile squre," as it appears on the plat in your

office. The description in the patent is given by metes and bounds,

but it is stated that it covers the original "mile square " only..
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The application for this patent was made by the mayor on August 1,
1891, and proof and entry made September 22, 1891. Thus it will be
seen that notwithstanding the former action of the city council in its

,attempt to extend its jurisdiction over the land in controversy, and also
that in section 28, prior to the date of application, yet as a matter of
fact it did not apply for and secure title to either of these tracts. It
seems to me that unless there is some good and sufficient reason shown
why the land in controversy should be taken for municipal purposes,
the city must fail; because I take it that at the time the application
and entry were mnade they had full knowledge of the situation, and the
desirability for any greater territory, and would have included it. in
the original application if it had been found necessary. It is true, of
course, that by section 4 of the act of March 3, 1877, a town which had
theretofore made entry of less than six hundred and forty acres may
make an additional entry of contiguous tracts sufficient in amount to
make up its full quota of six hundred and forty acres.

On November 5, 1891 a petition was presented to the city council,
asking that lots 3, 4 and 8 in Sec. 28, and lot 1 in Sec. 27, lying
immediately north of the mile square"7 be incorporated within the
limits of said town of Fort Pierre, to be known as the "First Addition
to the City of Fort Pierre, South Dakota." This petition was granted,
and under the laws of South Dakota an election was had by the owners
of said land, and application was made June 4, 1891, by the mayor of
said city, to enter the tracts described. The acreage of these tracts
was 53.30. As heretofore said, this application was rejected by your
office on March 8,1892, because of the controversy between Black Toma-
'hawk and Jane E. Waldron.

The history of Templin's connection with the land in controversy, as
I gather it, is that in May, 1890, he bought some lots from a so-called
town company, who had had the tract platted under the name of "South
Fort Pierre." It seems that prior to this time a number of parties had
purchased a squatter's right of a alfbreed, who was occupying the
land. They had caused the same to be platted on paper (I do not
understand that stakes had been set marking lots, blocks, streets and

alleys); they had gone through a form of electing a full set of city

officers; all this had been done prior to Templia's purchase of these
lots. The only thing that was done by this so-called town company

was to construct what was called the city hall, which, as I nderstand
it, was a rather temporary affair, erected partly on the land in contro-
versy and partly on that immediately south, and some grading was
done on one street known as "Main Avenue;" this grading, however,
was not sufficient to open the street, as was their evident intention, to
the river, where they had gone through the form of making what they
called a boat landing. The testimony shows, however, that this boat
landing was never used for that purpose, and that the street had grown
up with brush.
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Templin built a house on the three lots that he purchased. and other-
wise improved them, and established his residence there in the latter
part of April, 1890, and has continued to live there with his family ever
since, having put some twelve hundred dollars' worth of improvements
on the tract. There were no other residents. on the land, either at that
time or subsequently. There were two houses partly built, and one of
them in its unfinished state was temporarily occupied by two men.
These houses were afterwards removed.

It seems that when the application to enter this part of the town as
the "South Side Addition to Fort Pierre" was rejected by the local
officers on June 26, 1891, those who were interested in the land of the
so-called town company began to devise means by which they could
secure title to it, and there is some evidence tending to show that there
was originally an agreement made or an understanding had by which
Templin was to homestead the land and commute it to cash entry, and
deed it to the parties according to their several interests, and in pur-
suance of this agreement it is shown that Templin, with one of the
parties, went to Pierre, where the land office is located, and had a con-
sultation there with an attorney, who was also interested in the matter;
in regard to making this entry. It appears that Templin was not
familiar with the matter of entering public lands, and did not know the
character of the affidavit necessary for the entryman to make in such
cases. O examination of the same he concluded that he could not
make the entry as suggested, without committing perjury, and then he
concluded that he would take up the land in his own name, for his own
use and benefit, as a homestead, and accordingly, the next morning
(August 13) he went to the land offlice and made the entry.

There is an attempt made to show that immediately after this entry
was made, and on the same day, lie promised these parties to carry out
the original agreement, but I do not think the testimony is sufficient to
warrant this conclusion; it shows to my satisfaction that he, at that
time, informed them that he had taken the land in good faith, for him-
self, and would thus hold it. The parties threatened at the time to
cause him trouble over it, and to defeat his entry if possible.

I do not think there is any testimony in this case that shows that the
town of Fort Pierre ever extended its jurisdiction over the land in con-.
troversy. This being true, and there being no other residences upon
the tract, it would seem as if the land was subject to the entry of Tem-

* plin. -He certainly was maintaining his residence thereon at that time
in good faith. It is true that prior to this time he had joined in a peti-
tion to have the land made a part of the city, but this application had
been rejected; there was no claim of record against the land, and I see
no reason why his entry should be impeached, even although at the time
he established his residence thereon it was not for the purpose of enter-
ing the land under the public land laws. At some moment of time
prior to his entry, and while the land was thus subject to entry, he made
up his mind to take it as a homestead, and in pursuance thereof, did so.

1438-VOL 21-16
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It seems to me that this contest proceeding and application to enter
this land on behalf of the mayor was not made in good faith, or from
an honest desire to acquire additional territory for the city, as it is
shown by an agreement made between the officers of the city and the
former claimants of lots on the land in controversy, that the latter paid
all the expenses of this contest, and that the city was put to no cost
therefor whatever.

It will be remembered that your office held in its decision of Decem-
ber 21, 1893, before me on appeal, that the city authorities would be
allowed sixty days within which to elect whether they would embrace
within their corporate limits that part of the land described in sections
28 and 27, or the land in controversy. It seems that the mayor of the
city of Fort Pierre, Mathieson, on February 27, 1894, made entry of
lots-in sections 28 and 27, north of the "mile square", after making final
proof thereon.

In the record of the city council proceedings of February 15, 1894, I
find this resolution: " Be it resolved, that there being no petition before
-the council relating to lots 2 and 3 of Sec. 34, T. 5 N., R. 31 B., B. H. M.,
and there being a probable adverse claim to some portion of said lots 2
and 3, it is not deemed advisable to now apply for entry of any portion
thereof." It would seem from this that there was not even a petition
before the city council asking that the corporate limits be extended
over this ground.

This final proof and record of council proceedings have been filed in
this office since the appeal was taken.

There is no apparent necessity for. additional territory to Fort Pierre.
The tract was not embraced within the limits of the townsite, and
there was no actual settlement on the land for townsite purposes. It
is not the intent of the law to withhold from settlement and entry
"such lands as individuals might designate or select without authority
as the site for a probable or prospective site or town." (Keith v. Grand
Junction, 3 L. D., 356; same on review, Id., 431; same; 6 L. D., 633.)

Your office decision is therefore reversed, the contest dismissed, and
the entry of Templin held intact.

SWAMP LAND GRANT-SELECTION.
i

STATE OF OREGON V. AROBER.

The Department has no authority to enter into and determine controversies arising
between adverse claimants for swamp lands under the statutes of a State.

The ruling of the Department in 1880 that the failure of the State to select the lands
claimed under the swamp grant within two years from the adjournment of the
legislature of the State at its next session after the date of the act of March 12,
1860, as required by section 2, of said act, did not defeat the title of the Stat6
under said grant, cited and followed, under the doctrine of stare decisis.
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Secretary Smith to the Commissioner of the General Land Office, Sep tem
(J. I. Hi[.) S ber 28, 1895. (J. L.)

Baptist Rober has appealed from your office decision of December
18, 1893, holding for cancellation his homestead entry, No. 10,046, as to
lots 3 and 4 of section 3, T. 6 N., R. 10 W., Oregon City land district,
Oregon, and awarding said lots to the' State of Oregon as swamp and
overflowed lands under the act.of March 12, 1860 (12 Stat., 3).

On July 6, 1892, Rober made entry of the W. i of the SW. 1 of sec-
tion 2, and lots 3 and, 4 of section 3, of the township and range afore-
said. On August 12, 1892. in pursuance of notice under Circular of
December 13, 1886, the State of Oregon by C. W. Carnahan, attorney
in fact, and Fulton Bros., attorneys at law, appeared and filed a pro-
test against said entry, and an application for a hearing to prove the
swampy character of lots 3 and 4 aforesaid. After the hearing the
register found that said lots were on March 12, 1860, such wamp and
overflowed land as would pass to the State of Oregon, and recommended
that Rober's entry be cancelled as to said lots, and held intact as to the
W. - of the SW. 4 of Section 2 aforesaid. The receiver found that lots
3 and 4 were not on March 12, 1860, such swamp land as could be
rightfully claimed by the State, and recommended that the contest of
the State of Oregon and C. W. Carnahan, transferee," be dismissed,
and that Rober's entry be allowed to remain intact.

Both of said decisions were appealed from; and on December 18,
1893, your office affirmed the decision of the register, and held Rober's
entry for cancellation as to lots 3 and 4.

Rober's appeal presents six specifications of error, which are in sub-
stance as follows:

1st. That a certain deed, exhibited in idence, dated February 28, 1889, signed
by the governor, the secretary and the treasurer of the State of Oregon acting as a
board of commissioners, and purporting to convey to C. W. Carnahan the aforesaid
lots 3 and-4 (together with other lands), was null and void, for want of authority in
the signers under the laws of Oregon.

2d. That lots 3 and 4 did not pass to the State under the terms of the grant, because
the State did not make selection of them, within two years from the adjournment of
the legislature of the State at its next session after the date of the act of March 12,
1860, as required. by the second section thereof.

3d. That the State of Oregon by an act of her legislature passed February 25, 1889,
had granted all her estate and interest in swamp lands to homestead settlers thereon.

4th, 5th, and 6th. That your office erred in finding as matter of fact that lots 3
and 4 were swamp and overflowed lands within the meaning of the grant.

- All of said propositions have been elaborately argued by counsel on
both sides. -

I'think that the State of Oregon has proved that the tracts in contest,,
lots 3 and 4, were on March 12, 1860, swamp and overflowed lands made
unfit thereby for cultivation; and I concur in your office finding on
that point.

Carnahan is not a party i this case. - He appears in it by authority-
of a power of attorney executed by the governor under the seal- of -the



244 DECISIONS RELATING TO THE PUBLIC LANDS.

State. It appeared in evidence that Carnahan claims the lots as pur-
chaser from the State. Rober also claims then (if they be swamp
lands), as grantee under the State. This Department has no authority
to entertain any controversy that may arise between Carnahan and
Rober under the statutes of Oregon. The legislature of that state can-
not confer jurisdiction or impose duties on this Land Department.
Congress has not attempted to require the Secretary of the Interior to
study and execute the statutes of the many swamp land states, or to
supervise and enforce the administration of the trusts which accom-
pany the swamp-land grants. My sole function in the matter is "to
make out an accurate list and plats of the lands described, and transmit
the same to the governor of the State; and at the request of said
governor to cause a patent to be issued to the State therefor." Parties
aggrieved by the action of the State authorities must seek redress in
the courts.

The question raised by the second specification of error was, on June
4, 1880, in the case of the State of Oregon v. the United States, care-
fully considered, and finally adjudicated by Secretary Schutz adversely
to the contention of Rober's counsel in this case. That decision was
published on pages 158 to 163 of the Report of the Commissioner of
the General Land Office for the year 1880, and the attention of Con-
gress and the State of Oregon, and of all persons interested, was
thereby called to the construction placed by this Department on the
second section of the act of March 12, 1860. For fifteen years that
construction has been recognized and followed, and many titles rest
upon it. Whatever might have been my personal opinion il respect to
the question in the first instance (and I refrain from expressing any), I
feel bound to stand by the uniform decisions of my predecessors.

Your decision is hereby affirmed.

DESERT LAND CONTEST-AMENDATORY ACT OF 1891.

RIJDKIN V. COOPER (ON REvIEW).

Where the election of a desert entryman to proceed under the amendatory act of
1891 is to the satisfaction of the local officers, and prior to the promulgation
of the rule requiring a sworn statement as to such election, the rights of the
entryman under the later law should be treated as duly protected, though the
sworn statement as to his intention is not made as required by said rule.

The decision herein, of March 19, 1895, 20 L. D., 218, recalled and vacated.

Secretary Smith to the Commissioner of the General Land Office, Septem-
(J. T. H.) ber 28, 1895. (E. Id. R.)

This case involves the SW. , of Sec. 20, T. 10 N., E. 22 E., North
Yakima land district, Washington.

The record shows that John R. Cooper made desert land entry on
'June 4, 1889, for the NE. and the S. J of Sec. 20, T. 10 N., R. 22 E.,
and on June 3, 1892, relinquished the NE. 4 and the SE. 4 of the above
described entry.
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John J. Rudkin filed affidavit of contest against the SW. 4 of said
entry, March 27, 1893, alleging failure of defendant to comply with the
law in reference to the reclamation of said land.

This case was tried before the local officers May 11, 1893, and on
May 23d following, they rendered their joint opinion directing the
dismissal of the contest.

Upon appeal, your office decision of November 18, 1893, reversed the
holding of the local officers, sustained the contest, and recommended
the cancellation of the entry involved.

Upon appeal to this Department, on March 19, 1895, 20 L. D., 218,
the decision of your office was affirmed. A motion for review having
been filed on June 5, 1895, this Department determined to entertain the
motion, and it is now before the Department for final action on review.

The facts in the case, as shown by the evidence, are admitted, and
are substantially as follows: That the land at the date of contest was
unreclaimed, no money had been expended nor any work done towards
reclaiming it, and it was at that time grown up to sage brush. The
defendant testified that at that time the main ditch of the Northern
Pacific, Yakima and Kittitas Irrigation Company was completed within
a mile of the land in controversy, and that he had made arrangement
with the company to let him have enough water to irrigate the land;
that the register had informed him in the spring of 1892 that le had
four years within which to prove up, and that he gave notice that he
would prove up under the act of 1891, instead of that of 1877, under
which he made his entry.

It will be noticed that this entry had been in existence under the' old
law for eighteen months when the new act was passed, and that the
three years allowed from date of entry within which he was required to
reclaim the land would expire on June 4, 1892, aid it was his privilege
at any time daring the existence of his entry, and subsequent to the
passage of the ainendatory act of 1891, to elect to proceed under it.

The act of March 3, 1877 (19'Stat., 377), does not require any yearly
expenditure, but under that act it was sufficient that the tract so
entered as desert land was reclaimed by conducting water upon it
within three years after entry.

In the act of March 3, 1891 (26 Stat., 1095), it was required by the
terms of the statute that an expenditure of one dollar per acre each
year should be shown until the full amount of three dollars per acre
had been expended in the reclamation of the land.

In the case of John J. Rudkin v. enry J. Bicknell, where the facts
were essentially similar to the case at bar, the entry of Bicknell was
sustained. (See Tillotson v. tindstrom. (21.1. D.,;233).En-

All that the act requires is that the entryman shall formally elect to
proceed under the amendatory act, and give formal notice to the local
officers of such intention. This it appears from what has been already
set out, John R. Cooper has done. The local officers noted on their
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records the fact that he had elected to proceed under the amendatory
act. From the date of such election it beeame the duty of the entry-
man to comply with the terms of the amendatory act in so far as
they were applicable to his case. That is to say, it would become his
duty each year thereafter, to file the map showing the expenditure
required by the amendatory act; and it seems that in the case at bar,
inasmuch as the three years under the old act would have expired on
June 1, 1892, and as this affidavit of contest was filed on March 27, 1893,
that the first yearly proof that would be required of John R. Cooper
might be offered at the time of his making final proof for the land
involved.

Neither the case of John W. Herbert (17 L. D., 398), nor that of
Poyntz v. Kingsberry (19 L. D., 231), should control the case at bar,
since the election to proceed under the act of 1891 was made by the
entryman in this case to the satisfaction of the local officers and at a
time when the rule requiring the sworn affidavit, which is demanded
in the cases cited, had not been promulgated. These cases should not
be held as being retroactive, for by so doing the entryman would be
deprived of rights given him under the language of the statute.

The former decision of this Department is therefore recalled, revoked,
and set aside and the contest of Rudkin is dismissed.

RAILROAD GRANT-FORFEITURE-SETTLEMENT RIGITS.

NEW ORLEANS PACIFIC EY. CO. V. BROWN.

The forfeiture act of July 14, 1870, operated to restore to the pblic domain the
lands affected thereby free from the grant of June 3, 1856, and the certifications
thereunder.

Section 2, act of February 8, 1887, does not protect a claimant whose settlement, on
indemnity lands, is not made till after selection by the company, and who claims
no interest through a prior settler.

Secretary Smith to the Commissioner of the General Land Office, Septem-
her 28, 1895. (F. W. C.)

I have considered the case of the New Orleans Pacific Railway Com-
pany v. Peter Brown, involving the SE. tof Sec. 15, T. 6 S., .1 E.
New Orleans land district, Louisiana, on appeal by the company from
your decision of April 19, 1890, holding for cancellation its selection of
said tract.

This land is within the indemnity limits of the grant for said company,
under the act of, March 3, 1871 (16 Stat., 573), and was selected on
December 28, 1883.
. On October 7,1859, it was certified to the State under the act of June
3, 1856 (11 Stat., 18), for the benefit of the New Orleans, Opelousas and
Great Western Railroad, the grant for which company was forfeited by
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the act of July 14, 1870 (16 Stat., 377), and the lands were formally
reconveyed to the United States on February 21, 1888.

On October 14, 1887, Brown applied for this land, alleging settlement
in 1886, and that it had been continuously occupied since 1867.

Upon said application hearing was had, the testimony consisting of
depositions taken under amended rule 35 of practice. These deposi-
tions show that the land has been continuously settled upon and culti-
vated for fifteen or twenty years, but do not show that these parties
possessed the requisite qualifications to make entry of the land under
the settlem6nt laws, nor that Brown1, the present claimant, is the heir
or assignee of such prior settlers.

Your decision holds the company's selection for cancellation, for the
reason that at the date of selection the land was covered by the out-
standing certification for the New Orleans, Opelousas and Great West-
ern RailWay Company, and also on account of Brown's claim under the
2d section of the act of February 8, 1887 (24 Stat., 391).

In the case of the New Orleans Pacific Railway Coipany v. Sancier
(14 L. D., 328), it was held that the forfeiture act of July 14,1870 (supra)
operated to restore the lands to the public doin am free from the grant
of June 3, 1856 (supra), and the certifications. thereunder; hence, the
lands were subject to selection in 1883, unless the claim urged by Brown
defeated. such right of selection.

Brown settled in 1886, three years after the company had made selec-
tion of the land, but he relies upon the protection intended to be
granted to settlers by the proviso to section 2 of the act of February 8,
1887 (24 Stat., 391).

Said section, in confirming to the New Orleans Pacific Railway Com-
pany a portion of the lands granted to the New Orleans, Baton Rouge
and Vicksburg Railroad by the act of March 3,1871 (supra), provided:

That all said lands occupied by actual settlers at the date of the definite location
of said road and still remaining in their possession or in possession of their heirs or
assigns shall be held and deemed excepted from said grant and shall be subject to
entry under the public land laws, of the United States.

The definite location of that portion of the road opposite the land in
question is held to be on November 7, 1882, and, while a settler on the
land at that date, or his assignee, would be protected by said section,
a settlement made as in this case, long after selection by the company
by one claiming no interest through any prior settler is not protected
thereby.

I must therefore reverse your decision, and reject the application
presented by Brown.

The company's selection will stand, unless it can be shown that said
selection was improperly made, or that the land was, for any sufficient
reason, not subject to such selection when made.
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REPAYNIENT-SOLDIERS' ADDITIONAL HOMESTEAD.

SoLOMON JEWETT.

Under section 1, act of June 16, 1880, fees and commissions paid by one who in good
faith purchases certificates of soldiers' additional homestead rights, and locates
the same, may be repaid, where the entries so made are thereafter canceled on
the ground that they were based on spurious and forged papers.

Secretary Smith to the Commissioner of the General land Offlce, Septem-
(J. I. HE.) ber 25, 1895. (G. B. G.)

This is in the matter of the application of Solomnon Jewett, assignee,
for repayment of the fees and commissions paid by Wm. F. ilundley et al.,
on December 11, 1875, January 6, February 5, and March 18, 1876, on
soldiers' and sailors' additional homestead entries, covering five hun-
dred and twenty acres of land in the Visalia land district, California.

On July 24, 1893, your office submitted the matter for the consider-
ation of the Department, with the recommendation that "from the tes-
timouy submitted by the applicant, he appears to be entitled to the
relief applied for." The application received the approval of Assistant
Secretary Sims an July 31, 1893.

On September 12, 1893, by letter of that date, your office referred the
matter back to the Department, with an expression of opinion.that said
application should not be allowed; and advised a re-examination of the
papers, to determine whether the said Jewett is an innocent party,
-under the law, and whether the said Jewett can be recognized as the
party who paid the fees and commissions, within the meaning of the
act of June 16, 1880.

Section one of said act of June 16, 1880, is as follows (21 Stat., 287):

Be it enacted by the Senate aed House of lRepreseetatives of te United States of Amner-
ica in Congress assembled, That i all cases where it shall, upon due proof being made,
appear to the satisfaction of the Secretary of the Interior, that innocent parties have
paid the fees and commissions and excess payments required pon the location of
claims under the act entitled "An act to amend an act entitled 'An act to enable
honorably discharged soldiers and sailors, their widows and orphan, children, to
acquire homesteads on the public lands of the United States,' and amendments
thereto," approved March third, eighteen hundred and seventy-three, and now
incorporated in section twenty-three hundred and six of the Revised Statutes of the
United States, which said claims were, after such location, found to be fraudulent
and void, and the entries or locations made thereon cancelled, the Secretary of the
Interior is authorized to repay to such innocent parties the fees and commissions,
and excess payments paid by them, upon the surrender of the receipts issued there-
for by the receivers of public moneys, out of any money in the Treasury not other-
wise appropriated, and shall be payable out of ihe appropriation to refund purchase-
money on lands erroneously sold by the United States.

The entries, hereinbefore referred to were canceled by our office let-
ters "C", of August 8, 1878, March 31, 1877, and April 2, 1877, "for the
reason that said entries were found to be based upon spurious and
forged papers."
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The amount paid on these illegal entries is $138.00, and this is the
amount applied for herein.

To follow more closely the language of the act cited, it appears that
fees and commissions amounting to the above named sum of $138.00
have been paid upon the location of claims on public lands, under the
act approved March 3, 1873, that said claims were, after such location,
found to be fraudulent and void, and entries thereon canceled.

It remains to be seen who has paid such fees and commissions, and
whether such person is an "innocent party," within the meaning of
the act cited.

The ostensible transaction is set forth in the affidavit of Jewett,
accompanying his application, as follows:

STATE OF CALIFORNIA, County of Kern, 8:
Solomon Jewett, being duly sworn, deposes and says: That he is a native born

citizen of the United States, a resident of the county of Kern, State of California;
that on or about the month of ,1877, Win. S. Powell, a landattorney at Visalia,
California, sold me the following additional homestead certificates, to wit:

No. 2151, F. C. No. 921, Benj. F. Todd.
No. 1972, F. C. No. 755, Jobn D. Mathis.
No. 1950, F. C. No. 737, James M. Hoover.
No. 1949, F. C. No. 736, Wm. C. Sullivan.
No. 1760, F. C. No. 558, John Thomas.
No. 1711, F. C. No. 519, Johannes Doell.
No. 1710, F. C. No. 518. Win. F. Huindley.

Said Powell assured me that the said papers were all regular and valid, that he
was the attorney in fact of each of the entrymen above named, and had authority
to locate and sell the land for them, and receive the money therefor; he also assured
me that others had used the same means to acquire title to the land, and that the
same was entirely regular and customary, and I was more than ever assured of
the regularity of all proceeding when the United States officials at Visalia, Cali-
fornia, accepted the fees and commissions, and issued receipts on said additional
homestead certificates.

The money paid the United States government was advanced by me to the said
Powell, and I have never in any manner been reimbursed; that I have never secured
title to the land; that I have never sold, assigned or transferred any of my rights
herein to any one; that my purchase of said additional homestead certificates was
in entire good faith, and free from any fraud or collusion with any one.

Wherefore, I most respectfully ask that the money paid to the United States Laud
Department as fees and commissions on said location be refunded, as this is but a
small portion of my loss, by reason of my purchase above mentioned.

SOLOMON JEWETT.

Subscribed and sw orn to before me this 13th day of February, 1893.

H. A. BI.ODGET,

Notary Public in and for Kern County, State of California.

I have given this matter careful consideration, and am of opinion
that the fees and commissions, for which this application for repayment
is made, were paid by the applicant, and that he is an "innocent party"7
within the meaning of the act cited, and entitled to the relief asked.
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RAILROAD RIGEIT OF WAY-SECOND MAP OF LOCATION.

MONTANA RAILWAY COMPANY.

A railway company that secures a right of way by compliance with the act of March
3, 1875, and thereafter fails to complete its line of road within five years as
required by section 4 of said act, may file a newmap of location, which will be
operative only on such portions of the public land as are free from every claim
or right at the date of the approval of said map.

Secretary Smith to the Commissioner of the General Land Office, Septem-
(J. I. H.) ber 28, 1895. (E. F. B.)

With your office letter of Juime 22, 1893, were forwarded nine maps
of location filed by the Montana Railway Company, under the provisions
of the act of March 3, 1875 (18 Stat., 482), with a recommendation that
the same be not approved, said maps having been returned to your
office with departmental letter of May 31, 1893, for examination and
report with recommendation.

The location shown upon ive of those maps is identical with that
shown upon maps filed by said company, which maps received the
approval of this Department on September 2, and October 20, 1882.

The act of March 3, 1875 (18 Stat., 482), provides:

That the right of way through the public lands of the United States is hereby
granted to any railroad company duly organized under the laws of any State or Ter-
ritory, except the District of Columbia, or by the Congress of the United States,
which shall have filed with the Secretaiy of the Interior a copy of its articles of
incorporation; and due proofs of its organization under the same, to the extent of
one hundred feet on each side of the central line of said road.

In 1882 the Montana Railway Company filed with the Secretary of
the Interior copy of its articles of incorporation and due proofs of its
organization under the same, in accordance with the rules and regula-
tions of the Department governing in such cases, which were accepted
by the Secretary of the Interor, and thus acquired a grant of the right
of way through the public lands of the United States for the road con-
templated by its charter upon complying with other provisions of the
act, requiring it to definitely fix the location of its road.

In 1882 said company filed maps showing the location of its road,
which maps received the approval of the Secretary on September 2,
and October 20, 1882.

Section 4 of the act of March 3, 1875, provides:

That any railroad company desiring to secure the benefits of this act, shall, within
twelve months after the location of any section of twenty miles of its road, if the
same be upon surveyed lands, and, if upon unsurveyed lands, within twelve months
after the survey thereof by the United States, file with the register of the land
office for the district where such land is located a profile of its road; and upon
approval thereof by the Secretary of the Interior the same shall be noted upon the
plats in said office; and thereafter all such lands over which such right of way shall
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pass-shall be disposed of subject to sch right of way: Provided, That if any section
of said road shall not be completed within five years after the location- of said sec-
tion, the rights herein granted shall be forfeited as to auy such uncompleted section
of said road.

The company failed to build its road within the five years required
by the 4th section of said act, and you are therefore of the opinion
that the right of way over the public lands can not be extended by the
filing of' new maps of location, and therefore 'recommend that the
approval of the same be denied.

Your opinion is predicated-upon the theory that all right of way over
the public lands acquired by the filing of the articles of incorporation
and due proofs thereunder, and the location of the road, which received
the approval of the Secretary, was forfeited by the failure of the com-
pany to complete the road within five years after the location thereof.

'I do not so construe the act.
Whenever a railroad company, duly organized under the laws of any

State or Territory, or by an act of Congress of the United States, shall
file with the Secretary of the Interior a copy of its articles of incorpo-
ration and due proofs thereunder, it acquires, by virtue of the act of
March 3, 1875, a present grant of the right of way through the public
lands of the United States upon the line of the road indicated by its
charter, and whenever the road desiring to secure the benefits of the
act shall file its map of location within the period prescribed by the 4th
section of the act, and the same is approved by the Secretary of the
Interior and noted upon the plats in the local office, all lands over which
such right of way shall pass shall thereafter be disposed of subject to
such right of way.

The filing of the map of location within the time prescribed by the
act fixes the right of the road as to all iands which shall be traversed
by it, and after the road is so located, a]l lands upon the line thereof,
to which no claim or right had attached at the date of the filing of its
articles of incorporation and due proofs of organization thereunder
with the Secretary of the Interior, were subject to such right of way,
and this right could not be forfeited or impaired, if the company hould
within five years after the location of such section of road complete
the same, but if the company should fail to complete its road within
the five years after the location thereof, the rights granted and acquired
by the filing of such maps of location shall be forfeited as to any such
uncompleted section of said road.

It is therefore clear that.the-rights that are forfeited, as declared by
the proviso, are the ights to subject to its right of way the lands over
which the road passes, as indicated by its map of location.

But I can see no reason why the company should be denied the right
to file a new map of location at any time thereafter, even after the expi-
ration of the five years, to operate upon only such portions of the public
lands as are free from every claim or right at the date of the approval
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of the new map of location. The right to build the road. through
the territory covered by its map of location is acquired by its charter,
under which it would have the right to condemn private property for
the purposes contemplated by such character, but it would not acquire
any right to pass over any portion of the public lands by virtue of its
charter, and acquires the right solely under the act of March 3, 1875.

I have, therefore, this day approved the maps, which can only secure
to the company the right to pass over any portion of the public lands
upon the line of its road, and to which there is no claim or right existing
at the date of said approval.

RAILROAD GRANT-WITIDRAWAL-TER'$MINAL-CASRE. ENTRY.

DENNY ET AL V. NORTHERN PACIFIC R. R. 00. and MOORE . DENNY.

Lands north of the western terminus of the main line of the Northern Pacific, as
fixed at Tacoma, were released frot the effect of the prior withdrawal thereof

. on general route, by the establishment of said terminal, and the right to equita-
ble action on a private cash entry made of such lands after such withdrawal and
prior to said release, is not defeated by the subsequent withdrawal for the branch
line of said road east of said terminal.

Secretary Smith to the Conmaissioner of the General Eabd Office, Septern-
ber 28, 1895. (F. W. C.)

On September 20, 1870, Frank Tarbell was permitted by the local
officers to make private cash entry. covering lot 4 of Sec. 24, lots 1, 2
and 3, and the E. - of the NE. I Sec. 25, T. 24.N., R. 4 E., Seattle land
district, Washington.

This land was within the limits of the withdrawal pon the map of
general route of the main line of the Northern Pacific Railroad, which
map was filed on August 13, 1870. The notice of the withdrawal
thereon, however, was not received at the local office until October 19,

1870, nearly a month after Tarbell had been permitted to purchase the
land before described.

In 1875 the Northern Pacific Railroad Company fixed Tacoma as the
western terminus of its road, and the land in question falls north of the
terminal established to the grant at Tacoma. Prior to this time, how-
ever, the map of general route of the branch line of said road had been
filed, to wit, on August 20, 1873, and the land in question was embraced
within the limits of the withdrawal adjusted to said ruap.

On March 20, 1884, the map of definite location of the branch line,
showing the line of road east of Tacoma, was filed, and the limits adjusted
to said definite location embraced but forty acres of the land covered
by Tarbell's entry, to wit, the SE..4 of the NE. - of Sec. 25; so that Tar-
bell's entry conflicts with the existing limits of the grant to said com-
pany only as to the said SE. 4 of the NE. I of Sec. 25, which tract is
claimed by the company on account of the branch line.
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Tarbell's entry was considered in your office decision of November
20, 1889, which held that as lots Nos. 1, 2 and .3, and the NE. 4of the
NE . of Sec. 25, had been excluded from the limits of the grant under
which said company claims, the entry might be referred to the board
of equitable adjudication; but as to the remaining tract in Sec. 25, to
wit, the SE. I of the NE. I. the entry was held for cancellation, for the
reason stated-that the land has continuously been withdrawn since
August 13, 1870.

So far as the company's right to the tract in conflict is concerned, the
only question presented for consideration is as to whether it can claim
the benefit of the withdrawal made on account of the main line, in view
of its abandonment of that portion. of the main line opposite the land
in question, so as to defeat Tarbell's entry, to the end that the land may
be claimed on account of its branch line.

After a careful consideration of the matter, I am of the opinion that
it can not. While it is true the withdrawal attaching upon the filing
of the map of general route of the main line was a legislative with-
drawal, the purpose of which, as stated by the supreme court in sev-
eral decisions, was to preserve the land to await the definite location
of the company's road, yet the selection of the terminus for the grant
on account of the main line at a point south of the land in question, so
far as the company's rights in the premises under said withdrawal
were concerned, released from any claim on account of that grant those
lands previously withdrawn according to the map of general route,
which, upon adjustment to the terminus selected, fell north of the
terminal limit. The company, however, claims this land on account of
its branch line, but at the date of the filing of the map of general route
of the branch line this land was shown by the records to be embraced
in the purchase by Tarbell.

The withdrawal made on account of the general route of the branch
line can not, therefore, be pleaded against Tarbell's rights under his
entry, made as before described. Strictly speaking, said entry was
improperly allowed, having been made after the filing of the map of
general route of the main line of said road, but, as before stated, when
the company fixed the terminus of Ithe main line at the point south of
the land in question, it abandoned all right or claim to the land pre-
viously withdrawn on account of said main line, so far as the same fell
north of the terminal limit, and while the invalidity might be taken
advantage of by the government, it can not be pleaded by the company,
neither could any subsequent withdrawal made upon the tap of definite
location of the branch line affect his rights in the premises.

Rule 13, governing the submission of entries to the board of equitable
adjudication, provides for the confirmation of " all bona fide entries on
lands which had been once offered, but afterwards temporarily with-
drawn from market, and then released from reservation, where such
lands are not rightfully claimed by others." The rightful claim of
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others here referred to must be those that had attached prior to the
making of the entry submitted for confirmation, for it can not be held
that lands are rightfully claimed by others, where the initiation of such
adverse claim as with the knowledge of a previously allowed entry
upon the same land.

I am, therefore, of the opinion that Tarbell's entry may be submitted
to the board of equitable adjudication for confirmation in its entirety,
and that the company has no such claim on account of its branch line
to the SE. of the NE. 14 of said Sec. 25, as would bar the confirmation
thereof. Your office decision holding for cancellation the entry made
by Tarbell, as to the tract last described, is, therefore, reversed.

In this connection, I have considered the appeal by Watson W.
Moore from your office decision of June 4, 1890, rejecting his homestead
application, presented on October 12, 1890, embracing the land covered
by. Tarbell's entry, for conflict with said entry. Moore's claim rests
solely upon his application, presented, as before stated, on October 12,
1890, he claiming that the entry by Tarbell was invalid, and, therefore,
no bar to the allowance of said application. For the reasons hereinbe-
fore given, the rejection of Moore's application is proper, and your
office decision of June 4, 1890, is therefore affirmed.

The papers relative to said cases are herewith returned, for action by
your office in accordance with the directions herein given.

RAILROAD GRANT-FORFEITURE-SETTLEMENT RIGHT.

ELLINGSON V. ST. PAUL, MINNEAPOLIS AND MANITOBA RY. Co.

To the extent of the lands occupied by actual settlers the State act of March 1, 1877,
was a forfeiture, and where the governor of the State has relinquished such
lands, in accordance with said act, they are restored to the public domain fret
from their previous patented condition.

Secretary Smith to the Commissioner of the General Land Office, Septem-
(J. . 11.) ber 28, 1895. (F. W. C.)

I have considered the appeal by Ole Ellingson from your office deci-
sion of October 20, 1892, rejecting his aplication to file pre-emption
declaratory statement for the fractional NW.4, Sec. 15, T. 132 N., R.
39 W., St. Cloud land district, Minnesota.

Said tract is within the indemnity limits of the grant for the St. Vin-
cent Extension of the St. Paul, Minneapolis and Manitoba Railway,
as shown by the map of definite location filed and accepted December
18, 1871.

On November 25, 1873, the company selected this tract on account of
the grant and the same was patented January 22, 1877.
- The time within which this road should have been built under acts
making the grant, and the extension of June 22, 1874 (18 Stat., 424),
expired March 3, 1876.
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The road not having been completed, the State, by act of its legisla-
ture dated March 1, 1877 (Special Laws of Minnesota, 1877, page 257),
extended the time, and among other conditions imposed by the act, the
following is taken from section 10:

The Saint Paul and Pacific Railroad Company or any company or corporation
taking the benefits of this act, shall not in any manner, directly or indirectly,
acquire or become seized of any right, title, interest, claim, or demand in or to any
piece or parcel of land lying and being within .the granted or indemnity limits of
said branch lines of road, to which legal and full title has not been perfected in said
Saint Paul and Pacific Railroad Company, or their successors or assigns..

The supreme court in the case of said company against Greenalgh
(139 U. S., 19), referring to the conditions in favor of settlers; imposed
by the acts of June 22, 1874 (supra), and March 1,1877 (supra), states:

The road of the plaintiff under consideration here was not completed till Novem-
ber, 1878, and consequently the rights granted to the company were subject to for-
feiture, or at least the company was subject to hostile proceedings, for breach of
this condition attached by law to the grant. A mere breach of condition does not
of itself work a forfeiture of a grant; some other proceeding must be taken by the
grantor to indicate his dissatisfaction with the breach and his intention to exercise
his rights to revoke the grant and take possession of the property in consequence
thereof While in this case no specific action was taken by Congress to work a for-
feiture of the grant, or by the State, yet the continued possession and use of the
property by the company were, in fact, subject to the condition that the rights of
settlers upon the lands at the time should not be interfered with, where such settler
ments bad been made in good faith, as was the case in the present instance. And
it would be in the highest degree inequitable to allow the company to have all the
benefits of the extension of time to complete its road, so as to avoid any forfeiture
-of its privileges and franchises, without at the same time holding it to the condi-
tions affecting the rights of settlers upon the lands of the company, in considera-
tion of which the extension was made.

The company having failed to build the road within the required time?
in extending the time the grantor might impose a new condition. New
Orleans Pacific Railway Company v. United States (124 U., 124).
- From the above it will be seen that the conditions imposed by the

said act of March 1, 1877 (supra), are binding upon the company.
The purpose of the State act was to take recognition of the company's

default; to extend the time, and to protect settlers then upon land within
the limits of the grant.

To the extent of the lands so occupied it was a pro tanto forfeiture
(see Tronnes v. St. Paul, Minneapolis and Manitoba Ry. Co., 18 -L. D.
101), and in view of the governor's relinquishment under the act, I am
of the opinion that the previous patent in advance of construction is no
bar to extending to the settler the benefits of the State act.

I have therefore to direct that Ellingson be permitted to file as applied
* for, and upon the completion of the same that patent issue to him as in
other cases.

Your office decision in the case under consideration is reversed.
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SWAMP LANNI) GRANT-AGRICULTURAL CLAIM.

DEWITT V. STATE O OREGON ET AL.

Where, under the regulations of the Department a homestead claimant is permitted
to make entry of a tract included within an unapproved swamp selection, and
makes the requisite corroborated oath as to the character of the land, the State
thereafter waives its claim by failure, after due notice, to file objections to the
allowance of said entry as required by said regulations, and, in case of such
default, the entryman should not be required to furnish further proof as to the
character of the land.

Lands cannot be properly classed within the swamp grant that are subject to annual
overflow, but are made thereby fit for cultivation, and without which crops can
only be raised by irrigation

Secretary Smith to the Commissioner of the General Land Office, Sep tern-
ber 28, 1895. (J. IL.)

The land involved in this controversy embraces lots 4, 5, and 6, and
the N. of the SW. 1 of section 2, T. 24 S., P. 31 E., Willamette meridian,
containing 157.83 acres, in Burns, formerly Lakeview, land district,
Oregon.

On September 14, 1883, there was filed in the name of the State of
Oregon, swamp land selection list No. 34, includling 34,710.08 acres of
land, and therein, the lots 4 and 5 and the NE. 1 and the NW. 1 of the
SW. of section 2 aforesaid. Said list was verified by the ex parte
affidavits of William Lytle and H. E. L. Layton, made upon the
printed forms of affidavit usual in such eases. The surveyor-general in
his letter transmitting said list advised your office that he had not full
faith in the proofs arrived at by ex parte evidence, and recommended
that the lands listed in No. 34 be inspected by a government agent
appointed for that purpose.

On June 23, 1887, your office sent out one George F. Elliott as special
agent to act in conjunction with one C. L. Richmond, as agent of the
State of Oregon, with instructions to examine in the field each and
every subdivision, however small, of the lands listed as aforesaid, and
make report thereon. On November 14, 1887, Richmond and Elliott
submitted a joint report, in which they " swamped " lots 4 and 5 and
the N. of the SW. of section 2 aforesaid, and gave descriptions of
said parcels of land, which show that they did not see said tracts in the
year 1887.

On February 27, 1888, Charles H1. DeWitt applied to makle homestead
entry of lots 3, 4 and 5, and the N. of the SW. i of section 2 afore-
said, alleging settlement on September 24, 1887, and continuous resi-
dence upon and improvement of said land ever since. By letter "K "
of April 30, 1888, your office instructed the local officers, that DeWitt
was not a party to the agreement under which the agents aforesaid
made their examination and report, and could not be prejudiced
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thereby; and that they must proceed i respect to DeWitt's homestead
application, i acordance with office circular of I)ecember 13, 1886.
Consequently on July 18, 1888, l)eWitt was permitted to make " sub-
ject to the swamp land claim", homestead entry No. 1074 (Lakeview
series), of lots 4 and 5 and the N. A. of the SW. , of section 2 aforesaid.
le alleged in his homestead affidavit that,

I have lived noDon and held peaceable possession of this tract since September 24,
1887: No one else has any imiprovement upon said tractexcept J. S. Devine, who hias
a fence running through the SW. J. My improvements are worth at least $800.

Subsequently, on September 3, 1889, DeWitt was permitted to make
additional homestead entry. No. 10 (Burns series), of lot 6 of section 2
aforesaid, containing 12.95 acres of land; thus filling out his whole
entry to 157.83 acres of land as herein first stated.

Simultaneously with his homestead enty aforesaid, to wit: on July
18, 1888, DeWitt filed his statement under oath, corroborated by two
witnesses that the land i its natural state is not swamp and overflowed
and rendered thereby unfit for cultivation" substantially, as required
by the first section of the circular of December 13, 1886 aforesaid; and
the local officers at once notified the governor of Oregon thereof, and of
his rights, privileges and duties under sections 2 and 4 of said circular.

It does not appear by the record before me, that any protest or appli-
cation for a hearing was presented on the part of the State of Oregon
within sixty days as provided in said circular. Therefore, the State of.
Oregon, by the express terms of said circular, was and is concluded
from thereafter asserting any claim to the land in controversy under the
swamp-land grant. (For circular, see 5 L. D., 279.)

I learn from your office letter "1 K " of March 21, 1891, that on March
14, 1890, DeWitt filed in the local office, " the required affidavit duly
corroborated, setting forth that the tracts involved were not swamp or
overflowed land"; and that DeWitt "asked that a hearing be.ordered
for the purpose of determining the true character of the land ". That
the local officers set June 30,1890, at 10 o'clock A. M., and the local office,
as the tiie. and l)lace of this trial; and that due notice was given to the
parties in interest, Henry Miller and the State of Oregon.

The papers referred to above are not in the record before me. But all
this proceeding was irregular and unnecessary. When DeWitt offered
his second corroborated statement and asked for a hearing, he should
have been told by the local officers, th1at the State of Oregon had never
selected lot No. 6 as swamp land; that the State by failing in 1888, to
present a protest or an application for a hearing, had concluded her
right thereafter to claim as swamp lands the residue of his entry; and
that there was no contest pending against his entry.

However, the second notification gave the State of Oregon another
opportunity of one hundred and eight days, within which to present a
protest or an application for a hearing. The State again made default;
did neither; did not even appear: By the express terms of the circular

1438-vOL 21 17
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aforesaid, "the burden of proof was pon the State to establish the
character of the land". The State offered no evidence. DeWitt moved
for a decision in his favor. The local officers overruled the motion,
and DeWitt appealed to your office. On March 21, 1891, your, office
affirmed the action of the local officers, and required DeWitt to offer
testimony relative to the character of the land; and assigned as the
sole reason for such ruling, the report of Ricbuond and Elliott afore-
said, to which'DeWitt was no party, for which he was not responsible,
and which could not impair his rights, as stated in your office letter

K" , of April 30, 1888; above referred to.
Your office decision of March 21, 1891, was null and void. The State

of Oregon having twice disregarded notice, and refused to present
either protest or application for a hearing,, or to otherwise appear and
submit to the jurisdiction, there was no case before your office. More-
over, your office had no athority to impose upon DeWitt the burden
of proof.

As directed, the local officers convened the parties on December 27,
1892, and forced them to contest. Henry Miller assumed the burden
of proof and examined twelve witnesses. DeWitt examined twenty
witnesses including himself. The land officers disagreed. On March
24, 1893, the receiver recommended that the swamp-land selection be
cancelled, and that DeWitt be l)eriitted to perfect his homestead
entry. On March 28, 1893, the register recommended that the swamp
land selection be perfected, and that DeWitt's homestead entry be
cancelled.

On December 12, 1893, your office, after premising that-

the testimony is very contradictory as a whole; and as your decisions are opposed
to each other, I a compelled in rendering a decision in this case, to resort to any
and all records in this office, whether alluded to at the hearing or not, in order to
arrive at a conclusion as to the true character of the land,

proceeded to decide,

"That lots 4 and 5 and the N. of the SW. 4 of section 2, T. 24 S., R. 31 E. were
swamp land on March 12, 1860, and as such inured to the State under the provisions
of the act of September 28, 1850, as extended to said State by the act of March 12,
1860." . . . And that " homestead entry No. 1074, Lakeview series, in the name
of Charles H. DeWitt, covering lots 4 and 5 and the N. i of the SW. I of section 2,
T. 24 S., R. 31, E., is this day held for cancellation."

From said decision DeWitt has appealed to this Department.
I have carefully examined and considered the whole record before me,

all the testimony, the briefs of counsel, and the official records referred
to in the decision appealed from as the basis thereof. Making all due
allowance for the testimony of witnesses, who are either in feeling or
in interest partisans of the settlers on the one side, or the swamp-land
claimants on the other, and refraining from harsh criticism, I have no.
difficulty in finding that the evidence shows by a clear and palpable
preponderance, that the tracts of land now in controversy were never
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swamip lands; that in their natural state they were subject to partial
overflow every year for- about four months, between the months of
March and Julv, and that said tracts of land were made by said over-
flow fit for cultivation; and that without said overflow they would ibe
unfit for cultivation,-unfit even to make hay which is the staple crop
of that region. The testimony also proves by a clear and palpable pre-
ponderance, that if said tracts of land were drained of water, or if, in
the language of the statute, they were "reclaimed by levees and
drains," they would be thereby reduced to a dry and inarable desert;
and that it is necessary every year to supplement the natural overflow
by artificial irrigation, in order to make said tracts produce even an
annual crop of hay. (See State of California, 15 L. D., 428.)

The swamp land claimants did not introduce a single witness, who
had, or pretended to have, any knowledge of the character of the land
at any time prior to March 12, 1860, or before the month of June, 1862.
They produced two witnesses, Thomas N. Lofton, aged 68 years, and
C. S. Grigsby, aged 60 years, who professed to have seen Harney Val-
ley in 1862, in the months of June, July, and September. They did
not see each other theni and there, but they concur in testifying that
all the low and meadow lands in Harney Valley were that year prin
cipally covered with water. They also confirm the historical fact
developed in many contest cases before this Department, that the year
1862 was a season of extraordinary and phenomenal waterfall, amount-
ing almost to a deluge, over the.whole Pacific Slope from the crest of
the Rocky mountains to the sea, and from British Columbia to Mexico.
I see no reason to doubt that in the year, 1862, between June and Sep-
tember, the lowlands and meadows of Harney Valley were principally
covered with water.

They next introduced one E. C. Bulkeley, aged 52 years, who said
that he was in Harney Valley in the year, 1865, employed as a packer
for the soldiers under the command of Col. Baker. He testified that
"the lowlands in Harney Valley were very wet then (1865), as con-
pared with the conditions of the country now," (January 4, 1893.) The
rest of their witnesses first saw the land later; two of them in 1874,
two in 1878, two in 1879, and two in 1884, and their personal knowl-
edge was limited by those dates. Their twelfth witness was J. Sim-,
mons, a civil engineer, employed by the swamp-land corporation
represented by Henry Miller. le was placed on the stand to prove
that he had gone upon the land in contest with swamp-land witnesses,
in order that they might certainly be able to identify it; and also to
prove that the fall of the land was very slight.. Although he had run
and checked a line of levels expressly to ascertain the slope, he could
not remember any figures, and he had lost or misplaced his book of
field notes, and would not produce it.

The entryman, Mr. DeWitt, introduced as a witness, Louis B. Stein,
aged 67 years, who says lie was a soldier in the army of the United
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States, was on duty in Harney Valley for about three days in the latter
part of September, 1853, and again for two or three days in the month
of June, 1859. That in the year, 1867 or 1868, he and the company to
which he belonged scouted all through Harney Valley. That he was
stationed in the valley from 1871 to 1872; and was discharged from the
army at Fort Vancouver in the year, 1873. Stein testified:

That in September, 1853, the valley was dry, about the same as now (January 18,
1893) only froni the observations he then took, " there used to be more patches of
grass then from what tere is now, and there seems to be more sage-brush now than
then". That ill June, 1859, he did not observe any particular change in the country;
it seemed to be as it was in September, 1853. That in 1867 or 1868, we (his command)
stayed here long enough to scent all through this country in a military point of view,
and that he thinks that the character and conditions of Harney Valley as to being
wet or dry was then about the same as at the present time. That in the years, 1871
and 18.72, there was some little difference in the general appearance of Harney Val-
ley from its general appearance when he had seen it previously at different times.
In August, 1872, the witness was in the immediate neighborhood of the land on which
DeWitt resides. A oan named Jim Clark who had the contract to furnish hay for
the troops, cut and stacked hay in the year, 1872, on said land. The land must have
been dry for it was fine hay. The witness visited Clark's haystack there, He went
there twice to see an old friend named Paddy Collins, an old soldier, who was work-
ing for Jim Clark, who contracted for thegovernmenthay. Clark'scamp was located
on the ridge on the land now in dispute.

The testimony of Mr. Stein was not contradicted. His character was
not impeached. The only attempt to disparage him was by the asking
of sarcastic and impertinent questions on the cross-examilation.

Charles A. Adams, aged 41 years, testified:

That in August, 1864, he was in Harney Valley for about three days, travelling
through, and around the west and north side of the valley, and was upon and over
the lowlands, or meadows as they are now called. Said lands were dry; as dry
then as they are now; and about the same as they were in August of 1882, the year
when witness settled in the valley.

D. H. Snith, aged 49 years, testified that he first came to Harney Valley in the
summer of 1872, and remained for more than two years. That he then became
acquainted with the land on which Mr. DeWitt now resides, That the natural
growth was principally grass, and the land was mostly dry. That in the year, 1874,
a man named Boon cut the hay on the land now in question.

In the year, 1883, in the months of July and September, W. EL. Gib-
son, aged 62 years, E. N. Flewing, aged 34 years, M. Fenwick, aged 37
years, and J. L. Albert, aged 41 years (witnesses for the entryman),
came into the valley, and settled in the neighborhood of DeWitt's pres-
ent homestead. John Devine, who then represented the State of Ore-
gon and the swamp-land claimants as Henry Miller does 1ow, claimed
the said land; and in the year, 1883, cut and stacked upon the tract
from 130 to 150 acres of good hay. All four of the gentlemen above-
named testified that the land in controversy was then dry, fine meadow
land, growing good hay, consisting of wild clover, and red-top, blue-
joint and other rye-grasses. That the land needed no drainage, but
did need irrigation, and that drainage would have ruined the land.
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Yet, it was in this year, 1883, that the swamp-land claimants procured
the filing of their selection list No. 34, and the corroborative affidavit
of William Lytle and HI. E. L. Layton referred to in your office decision.
Other witnesses for DeWitt came to know his land later; four of them
in 18S4, two in 1885, two in 1886, three in 1887, and one in 1889. Their
recorded testimony shows that they are intelligent men, and have testi-
fied sincerely, although they are plainly very earnest in their convictions
that the land in controversy is not,-and never has been, " swamp and
overflowed land made nfit thereby for cultivation." They prove that
the low grounds are "beautiful meadows"; that they are overflowed
every year for a few months between March and July, and that the
land is rendered thereby fit for cultivation, with the aid of artificial
irrigation which Mr. DeWitt has provi(led for. They prove that neither
the swamp-land claimants, nor any other persons have ever made any
attempt to drain said land; and that successful drainage would reduee
it to a desert, and render it valueless for any purpose.

According to the testimony of Seth Bowers, one of the swamp-land
witnesses, corroborated by others, the soil of DeWitt's homestead con-
sists of deco~mposed vegetable mold, varying in depth from two to two
and a half feet, and rests like a mat or carpet upon a stratum of hard
earth, or lava rock, called by the settlers " hard-pan ", which is imper-
vious to water, and to the roots of the superincumbent vegetation. The
land lies in Harney Valley, which is a basin about four thousand five
hundred feet above the level or the sea, near the crest of the Rocky
mountains, enclosed by high hills, peaks and ridges. The Silvies river
runs through it. from north to south. The soil of the low grounds is
porous, and when the spring overflows recede, it dries very rapidly
during the long days of Jly and August under the hot sun and in the
rarified atmosphere of that elevated region. Rain rarely falls during
the summer. And unless the meadows are kept wet by artifieial irriga-
tion, the grasses which have flourished in the spring, wither, dry up,
and die, and become useless for bay, before harvest time.

In September, 1887, when DeWitt first established his residence on
lot 4, a fire broke out near his residence ad got away from him. Not
only did the grasses burn, but the soil itself, like peat, burned to the
depth of several inches, before it was extinguished.

DeWitt has maintained his residence on lot 4, and four children
have been born to him there. He has also established a profitable dairy
business.

The testimony of intelligent witnesses on both sides contradicts the
description of the land in controversy given in the eport of Elliott and
Richmond aforesaid. Moreover, a sketch map of the location filed with
said report as part thereof, places the Silvies river outside of DeWitt's
honestead, and represents the latter as one compact quarter-section,
without any lots; and thereby indicates that Elliott and Richmond
were not upon the tracts in 1887. Dewitt testifies that Elliott and
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Richmond both told him in 1887, to go ahead and build his house, as
they knew that the land was not " swamp "

On August 25,1873, the exterior lines of T. 24 S., R. 31 E., were sur-
veyed, and the map thereof, of record in your office, was approved
January 8, 1874. It appears thereby that Silvies river crossed the
north line of the township at a point 4 miles and 77 chains distant from
the northwest corner thereof. The subdivisions of said township were
surveyed October 15 to 25, 1875, and the map of said towuship now of
record was approved April 15, 1876. The field notes show that in
October, 1875, on the true lines between sections 2 and 11 and sections
2 and 3 there was 'land level, good grass, soil first rate, subject to
overflow." The general description of the township was: "This town-
ship is well adapted for grazin g, as it is well watered, and most of it is
subject to overflow during the spring and early summer. But a very
small portion of this township is fit for agriculture."

These notes show that the land in its wild state in 1875 was in very
much the same condition as in 1893, when the testimony in this ease
was taken.

The deputy survevor in 1875, made also the following field note:

I find that in ruiing the section lines between sections 1 and 2 and 2 and 3, 1
intersected what appeared to be a channel of the Silvies river, which when the
boundary of the reservation (the Malbeur Indian) was rn, must have been taken
for the mnain- channel of the river. This channel (meaning the channel snrveyed and
meandered in 1875), appears to have been formed since the exterior liles of this
township were run, when the deputy surveyor made the intersection on the north
bonuldary of section 2, at 77.00 chains (from the northwest corner of section 2.)

And on further examination I found what appeared to be a drift, above the town-
ship line in Silvies river which head been formiedl since the exterior lines were run,
and hemice turned the cha:nel so as to cause it (the river) to make about one mile
westing, crossing the township ]ine on the north boundary of section 3.

It does not appear front the testimony in this case, whether the
elannel obstruction above referred to, was a natural drifts or ain Irtifi-
cial dam. It is certain, however, that in the interval of twenty-six
months between the two surveys, the channel of Silvies river moved
westward more than a Mile. In 1873 the nearest point of ])eWitt's low
grounds was half a mile away from the river. In 1875 his homestead
had a river front of mnore than half a mile.

The well established fact of such a change as that, impairs the weight
and force of all inferences as to the probable condition and character
of a tract of land at any given period of time, drawn from its appear-
ance at other times either before or after. The swamp-land claimants
would have hin infer that larney Valley was on March 12 , 1860, in
same condition as it was in the pluvial year of 1862. 1 think it more
reasonable to infer that its condition in 1860 was as it was seen by wit-
nesses to be in 1853, 1859, 1864 1867-68 lS, 1872, 1873, 1875, 1883
and ever since.
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But the burden of proof is on the swamp land claimants. After the
lapse of more than thirty years they claim under a congressional grant,
which must be strictly construed against the grantee. The State of
Oregon and her assignees have failed to prove that the land in contro-
versy was on March 12, 1860, swamp and overflowed land made unfit
thereby for cultivation.

Therefore, your office decision is- hereby reversed. The.swamp land
selection No. 34, is cancelled as to the lands involved herein. And
DeWitt's homestead entries are held intact.

RAILROAD GRANT-ADVERSE C-LAIM-PRE-EMPTiON rIiING.

NORTHERN PACIFIC R. R. CO. ET AL. V. FLETT (ON REVIEW).

A pre-emptioD filing of record at the date of definite location excepts theland
covered thereby from the operation of the grant.

The former decision of the Department herein, 13 L. D., 617, recalled and vacated.

Secretary Smith to the Commissioner of te General Lal Oflee, Septen-
(J. I. B.) bey 27, 1895. (F. W. 0.)

I have considered the motion -filed for the review of departmental
decision of November 28, 1891, in the case of the Northern Pacific Rail-
road company et at. v. Flett (13 L. D., 617), in which it was held that the
E. of the SW. -, the SE. i of the NW. -t, the SW. of the NE'L See.
21, T. 20 N., B. 3 E., Seattle land district, Washington, passed to the
Northern Pacific Railroad company under its grant.

This land is within the primary limits of the grant to said company
opposite that portion of the main line extending from Portland to
Tacoma, to aid in the construction of which a grant was made by the
Joint resolution of May 31, 1870 (16 Stat., 378).

The iap showing the general route of this portion of the line was
filed August 13, 1870, and the map of definite location opposite this
land was filed May 14, 1874. The land is also within the priinary limits
of the grant for the branch line of said road, as shown by the map of
definite location filed March 26, 1884.

The records show that Johl Flett filed declaratory statement for tLis
laud on April 9, 1869, which filing was still of record at the date of the
passage of the joint resolution of May 31,1870, and at the dates of the
filing of the several maps of location referred to.

In 1883 ore Algyer tendered, a declaratory statement for this lands
which was rejected by the local officers for conflict with the grant, from
-which action he appealed.

In 1886 one James De Lacey tendered a homestead entry for this
land which was also rejected for conflict with the grant, from which
action he appealed. On September 7, 1887, Flett tendered proof upon
his pre-emption filing.
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It was upon consideration of the proof tendered by Flett that the
claims of the several applicants, and the company, were considered,

resulting in the decision under review which rejected Flett's proof and

applications by Algyer and De Lacey, holding that the land had passed

to the company under its grant.

From the record made in said case it appears that on February 20,

1874 , Flett made homestead entry of a tract of land different from that
here in controversy, upon which he made proof and received final

certificate on June 9, 1880. This was held to be i the decision under

review, an equivalent to a relinquishment of the filing made by Flett
in 1869, and as an abandonment of any right thereunder, and it was

therefore held that the land being free frem claim at the date of the

filing of the map of definite location on May 14, 1874, passed to the

company under its grant.

In the recent case of Whitney v. Taylor (156 U. S., 85), the court, after

referring to the case of Hastings and Dakota Railway Co. v. Whitney

(132 U. ., 357); Kansas and Pacific Railway v. Dunmeyer (113 U. S.,

629.), Newhall v. Sanger (92 U. S., 61), and Bardon . Northern Pacific

R. R. Co., supra, held as follows:

Although these cases are none of them exactly like the one before us, yet the
principle to be deduced from them is that when on the records of the local laud
officee there is an existing claim on the part of an individual under the homestead or
pre-eniption law, which has been recognized by the officers of the government and
has not been canceled or set aside, the tract in respect to which that claim is exist-
ing is excepted from the operation of a railroad land grant containing the ordinary
excepting clauses, and this notwithstanding such claim may not be ilforceable by
the claimant, and is subject to cancellation by the government at its own sugges-
tiou, or Upon the application of other parties. It was not the intention of Congress
to open a controversy between the claimant and the railroad company as to the
validity of the former's claim. It was enough that the claim existed, and the ques-
tion of its validity was a matter to be settled between the government and the
claimant, in respect to which the railroad company was ot permitted to be heard.

It would appear froin this decision that if it be shown by the record

that a pre-emption or homestead laim has been once accepted and

placed of record, the same, in so far as a railroad grant is con1cerned,

in an appropriation of the tract covered thereby until the claim is

finally canceled.

In the present case, as before stated, Flett's filing was accepted by

the local officers and laced of record in 1869, and it remained of

record until after the filing of the several maps of location, upon which

the clained rights of the company depend. Said filing was an appro-

priation of the land as against the attachment of rights nder said

locations, and it must be therefore held that the land was exceepted

from the company's grant and the previous decision of this Department

referred to, is therefore recalled, vacated, and set aside.

It further appears from the papers now before me that, followiig the

decision of this Department, the land in question was patented to the

compamy, and on July 27, 1893, a rule was laid upon the company to
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show cause why the land should not be reconveyed to the United States,
as contemplated by the provisions of the act of March 3, 1887 (24
Stat., 556).

As it is hed that the land was excepted from the company's grant,
it follows that the patenting of the same on account thereof was erro-
neous, and I have, therefore, to direct that demand be made upon the
company, un(ler the provisions of the act of March 3, 1887, spra, for
the reconveyance of this land to the United States, and at the expira-.
tion of the time allowed' within which to coniply with said demand, you
will make report to this Deportment of the, action taken, to the end
that such further action may be taken as the facts then presented may
justify.

AMENDMENT-DESERT LAND ENTRY.

HARRIET A. BAnC8OCK.

A desert lapd entry may be amended by substituting a tract not included therein for
one of the sub-divisions covered by said entry where after diligent effort it is
found impossible to effect reclamation of said. sub-division.

Secretary Smith to the ComiMissioner of the General Land Office, Septem-
(J. . .) er 28, 1895. (J. L.)

On September 29,1891, Harriet A. Babcock made desert land entry<
No. 89, of the S. A of the NW. 41, and the NW. of the SW. of see-'
tion 8, and the NE. of the SE. A- of section 7, T. 13 N., It. 12 E.,
Lewiston land district, Montana.

On September 29, 1893, she filed an application to amend her entry
by substituting the SW. i of the NE. - of Section 8, in place of the
NE. - of the SE. A- of Section 7.

On January 24, 189+, your office denied said application because it,
did not appear that Mrs. Babcock originally intended to take said
SW. A- of the NE. 1 of Section 8.

Mrs. Babcock has appealed to this Department.
It is true that Mrs. Babcock did not originally intend to take the'

SW. A- of the NE. - of section 8. She intended to take one hundred
and sixty acres of land accessible to the water that was to flow through
an irrigating ditch which she had planned and intended to construct.
She selected the NE. 1 of the SE. A- of section 7, as a part of her entry,
because after making a preliminary survey for the ditch, she verily
believed that the water could run from said ditch over and upon the
land in said last mentioned subdivision, and successfully irrigate it.
In this she was mistaken, as she found out after two years of trial,
during which she expended money liberally in carrying out her plan of
irrigation. When she came to locate the ditch on the ground with
precision, it was discovered that it was necessary to run it around the
heads of numerous intervening coulees, increase its length, and reduce



266 I)ECISIONS RELATING TO THE 'PUBLIC LANDS.

the average fall per running foot to uch an extent as to make it impos-
sible to carry water over the NE. l of the SE. X of section 7; so that
she could not redeem her promise to irriga e that particular subdivision.
It appeared, however, that the SW. 1 of the NE. I of section 8, which
lies lower down the stream and contiguous to her holding could be suc-

cessfully irrigated by means of said ditch, which was calculated and
constructed to carry enough water to irrigate one hundred and sixty
acres of land.

Mrs. Babcock's mistake was not as to the identity of a particular
piece of ground; but only as to its adaptability for the common purpose
of the government and herself. It was caused by the intervention of
unexpected physical obstacles.

Your office has reported that the SW. of the NE. i of section 8 is
vacant; so that no adverse interest will be affected by granting her
application.

Both of the local officers, as required by the rule (See 8 L. D., 187),
report that they are acquainted with Mrs. Babcock and her witnesses;
and they recommend that the amendment be allowed.

I do not find any case exactly like this; but I am sure that the allow-
ance of the amendment applied for will be in harmony with previous
departmental decisions respecting amendments of entries.

In the case of Johnson v. Gjevre (3 L. D., 157), it is said:

While it is true that the right to amend lay within the discretion of the officers
charged with the disposition of the public lands, dependent upon the proofs, it is
also true that if Gjevre could fairly show his original intention through nistake or
accident to have been defeated, the right to make such change would be conceded,
subject to any superior rights intervening prior to such application

In the case of Frank S. Garred (16 L. D., 171), an entry was "so
amended as to avoid conflict with the subsequent entry of another,
though the entry as amended will embrace land not originally applied
for." The Secretary saying:

As the matter appears to be one solely between the entrymnan and the government,
and as no one will be injured by the amendment . . . I think the amendment
may be properly allowed.

It is the policy of the ,government to have desert lands reclaimed.
Mks. Babcock's good faith is clearly shown by her yearly proofs for 1892
and 1893 filed in the record.

For these reasons your office decision is hereby reversed, and the
amendment applied for will be allowed.
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OKLAUHOMA LANDS-SETTLE1W liNT RTUGHTS-CIHEYENN I AND
ARAPATIOE LANDS.

RITTWAGE v. MCCLINTOCK.

The prohibitoryprovisions of section 1l, act of March 2, 1889, withL respect to settle-
ment rights in the Territory of Oklahoma,' were intended to be general i char-
acter as to lands opened to settlement i said Territory, and it therefore follows
that said prohibition etendls to lands formerly embraced in the Cheyenne and
Araplahoe reservation, and became effective from March 3, 1891, the date of the
act amouncing the acquisition of the Indian title to sid lands.

Secretary Smith to the Commissioner of the General Land Ofce, October
(J. I. H.) ~ ~ ~ ~ 18i95. (E. M. R.).

The land involved in this case is the NE. I of Sec. 21, T. 12 N., R. 8
W., Oklahoma City land district, Oklahoma Territory.

The record shows that on April 29, 1892,.George W. MeCliatock made
homestead entry for the above described tract. July 18, 1892, A. F.
Rittwage filed a affidavit of contest against the entry of McClintock
alleging prior settlement.

A hearing having been ordered on November 8, 1893, the local officers
rendered their decision, in which they found, first, that Rittwage was
disqualified under the prohibition of entrance within this reservation
prior to the time of opening fixed by the President's proclaniation, and,
secondly that he did not make actual bona fide settlement before the
entryanan, and as a consequence they dismissed the contest.

Upon appeal, your office decision of July 17, 189-4, affirmed the action
of the local officers. In that ecision the following' facts were found
(page 2): From the facts pesented, it is shown that Rittwage, in
company with one Francis E. Hall, was, about one month prior to the
opening anld during the prohibited period, in the vicinity of the tract
in question locating I corners '." It was likewise found, that through
a mistake in the tine, Rittwage entered the Territory twenty-one min-
utes before twelve on the day of opening. It was further found that
Hall was within the Territory at the time of opening, as the result of
a prior agreement with Itittwage by which Hall was to hold a tract
-until he (the plaintiff) arived, but that by mischance Ritfiwage failed
to find Hall, and located upon the tract in controversy.

For the purposes of this decision it is only necessary to say, that the
Department passes only upon the first question of fact, that is: that
Rittwage was within the reservation about one month prior to the
opening, seeking to locate "corners."

It appears that the evidence bears out the finding of your office upon
this question, and we come now to a discussion of the effect of such
presence within the Territory wien coupled with the attenpt to secure'
an advantage, as has been set out.

The law upon this question, as it relates to the Cheyenne and Arap-
ahoe reservation, has never been definitely determined by this Depart-
ment, and in order that a just conclusion may be arrived at, and that
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a decision may be rendered that would be in accord with the law, an
exhaustive research has been made into all acts that bear upon the
question, and considerable difficulty has been experienced in arriving
at a conclusion.

The act of March 1,1889 (25 Stat., 757), provides for the opening of
lands acquired from the Muscogee, or Creek, Nation, in what is known
as Oklahoma Territory proper.

The act of March 2, 1889 (25 Stat., 980), being

AD act making appropriations for the current and contingent expenses of the Indian
Department, and for fi]filling treaty stipulations with various Indian tribes, for the
year ending June thirtieth, eighteen hundred and ninety, andfor other purposes,

which most specifically referred to the opening of the Seminole lands,
provides in section 14 (page 1005), that-

The President is hereby authorized to appoint three commissioners, not more than
two of whom shall be members of the same political party, to negotiate with the
Cherokee Indians and with all other Indians owning or claiming lands lying vest-of
the niinety-sixth degree of longitude in the Indian Territory for the cession to the
United States of all their title, etc.,.. Pro ided, That said commission is
further authorized to submit to the Cherokee Nation the proposition that said nation
shall cede to the United States in the manner and with the effect aforesaid, all the
rights of said nation in said lands upon the same terms as to payment as is provided
in the agreement made with the Creek Indians of date January nineteenth, eighteen
hundred and eighty-nine, and ratified by the present Congress; and if said Chero-
kee nation shall accept, and by act of its legislative authority duly passed ratify the
same, the said lands shall thereupon become a part of the public domain for the
purpose of such disposition as is herein provided, and the President is authorized as
soon thereafter as he may deem advisable, by proclamation open said lands to settle-
ment in the same ma'nher and to the same effect. as in this act provided concerning
the lands acquired from said Creek Indians, but until said lands are opened for set-
tlement by proclamation of the President, no person shall be permitted to enter upon
and occupy the same, and no person violating this provision shall be permitted to
enter any of said lands or acquire any right thereto.

As a result of the negotiations of this commission the lands of the
Cheyennes and Arapahoes were sold to the government.

The first portion of section twenty of the act of May 2, 1890 (26 Stat.,
81), being an act to provide a temporary government for the Territory
of Oklahoma and other purposes, is as follows:

That the procedure in applications, entries, contests and adjudications in the Ter-
ritory of Oklahoma shall be in form and manner prescribed nder the homestead
laws of the United States, and the general principles and provisions of the homestead
laws, except as modified by the provisions of this act and the acts of Congress
approved March first and second, eighteen hundred and eighty-nine, heretofore
mentioned shall be applicable to all entries made in said Territory, but DO patent
shall be issued to any person who is not a citizen of the United States at the time of
making final proof.

The act of March 3, 1891 (26 Stat., 989), being-

An act making appropriations for the current and contingent expenses of the
Indian Department, and for fulfilling treaty stipulations with various Indian tribes,
for the year ending June thirtieth, eighteen hundred and ninety-two, and for other
purposes,-
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after making provision for various Indian tribes, amongst others, the
Cheyenne and Arapahoes, provided for the payment of the twenty-
fourth of thirty installments, as provided,
to he expended under the tenth article of treaty of October t-enty-eighth, eighteen
hundred and sixty-seven, twenty thousand dollars.

Article 1, of the agreement with the Cheyennes and Arapahoes (26
Stat., 1022,) of the act supra, reports that these Indians have conveyed
their title to the United. States, the land being west of the ninety-sixth
degree of west longitude.

Section 16 of the same act (page 1026) opens the land to homestead
settlers only.

The President's proclamation of date April 12, 1892 (27 Stat., 1018),
provides (see page 1021):

Notice, moreover, is hereby given that it is by law enacted that until said lands
are opened to settlement by proclamation, no person shall be permitted to enter
upon and occupy the same, and no person violating this provision shall be permitted
to enter any of said lauds or acquire any right thereto, and that the officers of the
United States will be required to enforce this provision.

I have thus chronologically set out the sections of the various acts
bearing upon the questions at bar.

Was there a prohibition in law against entering the Cheyenne and
Arapahoe reservation prior to the date fixed in the President's procla-
mation when the reservation was thrown open to settlement and entry
on April 19, 1892? If so, did the inhibition commence to run from the
date of the proclamation of the President, the act of March 2, 1889, or
the act of March 3, 1891?

It will be seen that section 14 of the act of March 2, 1889, provided
for the appointment of a commission to negotiate with the

Cherokee Indians and with all other Indians owning or claiming lands lying west
of the ninety-sixth degree of longitude in the Indian Territory for the cession to
the United States of all their title, claim, or interest of every kind or character, in
and to said lands.

The Cheyenne and Arapaloe reservation lies west of the ninety-
sixth degree of longitude and is in the Indian Territory.

By reference to the section as quoted it will be noticed that the
proviso seems to refer to the lands to be acquired from the Cherokee
Nation only, but this is an apparent, not a real purpose. That portion
of the proviso containing the prohibition commences, it will be seen,
with the disjunctive word "but", showing. an intention to disconnect
that which follows from what has just preceded it, or-to speak more
specifically as to what was the intention of Congress-to make the pro-
hibition of general application not only to the lands of the Cherokee
Nation, but also to all the lands of Indians west of the ninety-sixth
degree of longitude. In other words, making it applicable to the land
mentioned in the body of the section.



270 DECISIONS RELATING TO THE PUBLIC LANDS.

The meaning of congress would have been more clearly set forth had
a second proviso been recited and we should read instead of the word
"but", the words " provided further." It is in effect a double proviso;
the first having a limited effect, the second being of general application.

The intention of Congress appears to have been to make the pro-
hibition of entering lands in the Oklahoma Territory general. I am
unable to conceive any reason why it should have been the intent of
Congress to make it unlawful for a prospective homesteader to go into
the Creek, Seminole, or Cherokee reservations prior to the time fixed in
the President's proclamation therefor, and yet be lawful to enter the
Cheyenne and Arapahoe or Sac and Fox reservations. It is true that
the acts opening these reservations contain no prohibition, but there is
nothing in these acts (the one now more specifically under consider-
ation being that of' March 3,1891) which excepts the land thus opened
from the operation of section fourteen, quoted.

To hold that there was no prohibition would be, by implication, to
repeal that section of the act of March 2, 1889, and repeals by implica-
tion are not favored and will only be recognized when the two acts are
irreconcilable. Such is not the status here, and the conclusion is there-
fore reached, that the prohibition contained in section fourteen of the
act of March 2, 1889, is of effect as applied to the Cheyenne~ and
Arapahoe reservation.

*The contention that the inhibition commenced to run only from the
date of the President's proclamation is not well taken. It was either
by act of Congress unlawful to enter the reservation, or the warning
given in the prohibition of the proclamation was without authority.
The language used by the President shows clearly that there was no
intent to establish a prohibition, bat to call attention to an existing
prohibition, the words used being: Notice, moreover, is hereby given
that it is by law enacted that until said lands," etc.

On the other hand, I do not consider that the prohibition commenced
to run from the date of the act containing it-March 2, 1889-for at that
time the title of the Indians to the land had not been extinguished.
As the result of treaties, this reservation had formally and solemnly
been set aside for the Indians, and their title to it, of whatever nature
it may have been, was sufficient to prevent its annexation to the public
domain for the purposes declared in the act, without their consent.
The language of the act itself .bears out this position. The commission
appointed was "to negotiate" with these Indians "owning or claiming
lands" . . . . "for the cession to the United States of all their
title,' etc. Such being the case it seems unreasonable to bold that
Congress intended the prohibition to commence to run from the passage
of the act.

Suppose the Cheyennes and Arapahoes never had consented to the
sale of their lands, or, rather, only consented after a lapse of many
years; would it be maintained that during such lengthy period the
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prohibition ran e and that all who entered under the law, as construed
by the Department, would be disqualified? Such a holding would
be a grievous burden upon the public in violation of justice and not
necessitated by the language of the statute, or public policy.

The prohibition was a prospective one. It was passed at a timue when
the title in Indians was still in existence, and when their refusal to sell
would have defeated it and rendered it imperative. It was made gen-
era] in order to.prevent the necessity of embodying a special prohibition
in the statutes as each separate reservation was opened to settlement.

The prohibition commenced to run from' March 3,1891. It was by
the act of that date that it was formally announced that the title of the
Indians bad ceased and determined. The object for which the commis-
sion had been appointed had been accomplished; the land had become
a part of the public domain; nothing. then existed to prevent the oper-
ation of section fourteen of the act of March 2, 1889, and from March
3, 189J, the inhibition ran.

It is therefore held, under the doctrine laid down in Curnutt v. Jones
(21 L. D., 40), that Rittwage is a disqualified homesteader it appearing
that he was in the Territory, in the vicinity of the tract in question,
for the purpose of seeking advantageous information to be used when
he entered.

Your office decision is accordingly affirmed.

INDIAN LANDS-DOUBLE ALLOTMENT.

NIELS ESPERSON (ON REViEW).

The acceptance of a patent under an allotment right asserted in accordance with the
terms of the act-of March 3) 1891, precludes the recognition of a prior allotment,
allowed under the general allotment act of February 8,1887.

Secretary Smith to the Commissioner of the General Land Office, Septem-
ber 25, 1895. (W. F. M.)

Niels Esperson has filed a motion for review of departmental deci-
sion rendered on March 10, 1892 (14 L. D., 235), rejecting his homestead
application for the SE. of section 4, township 12 N., range 7 W.,
within the land district of Kingfisher, Oklahoma, for conflict, as to the
NE. 1 of the SE. of the same section, with the allotment of Johanna
Hauser under the act of February 8, 1887 (24 Stat., 388).

The following specifications of error are assigned as a basis for the
motion:

1. The discovery of important, competent and material evidence tending to show
the true parentage of the minor child Johanna Hauser.

2. The proof, by subsequent acts of the said Johanna Hauser, through her parents
and guardians, of said parentage. :

3. The abandonment of the alleged allotment by the claimant thereto, her parents
and friends, and the implied confession of fraud therein by said abandonment.
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4. The making of another complete allotment for and on behalf of the claimant
to the tract herein involved at a point within the Cheyenne and Arapahoe lands
declared open to entry and settlement by the President's proclamation of April 12,
1892, unler the terms of the treaty of Febranry 13, 1891.

On November 26,1892, this Department transmitted the motion to the
Commissioner of Indian Affairs, together with a request for " a report
of the facts in the case." Replying to this communication on Decem-
ber 3, 1892, the Commissioner inclosed copy of a letter from Charles
F. Ashley, Indian agent at the Cheyenne and Arapahoe agency, of
date March 23, 1892, from which the following is quoted:

Johanna Hauser, represented to be the minor child of Ben-hi-kish Hanser and
Herman Hanser and allotted under act of February 8, 1887 (24 Stats., 388), the NE. I
-of the SE. 1 of section 4, township 12 N., range 7 W., 40 acres, was not the child
-of Ben-hi-kish Hauser, but of Mollie Hanser, Cheyenne Indian, a former wife of
Herman -auser, from whom said Herman Flauser has not been legally divoroed.
Said Johanna Hauser, at the time of said allotment, as aforesaid, was in the custody
and care of its mother Mollie Hauser, pon this reservation, has remained, and is
now in her custody.

I find upon examination of record of allotments to Cheyenne and Arapahoe Indians,
under act of March 3, 1891, that said Johanna Hauser was allotted E. - of NW.I and
lots I and 2, section 30, township 16, range 8, in month of September last.

Mollie Hauser, mother of Jobanna Hauser, says she did not know that her child
Johanna had been allotted lands in Oklahoma; that she wants the allotment under
the agreement ratified March 3, 1891, to stand.

*Jt appears, furthermore, that patent was issued on May 6, 1892, to
Johanna Hauser, for the E. of the NW. and lots 1 and 2, section 30,
township 16, range 8 W., Cheyenne and Arapahoe reservation, and
was transmitted to the Indian Office on July 7, 1892, for delivery to the
patentee.

There is presented here, under the view expressed in Amy Hauser
et at. (on review), 20 L. D., 46, a case of a double allotment, and the
authority of that case requires the cancellation of one of those allot-
ments. In view of the representation made that her mother desires
that within the reservation to stand, and since patent has already
issued for the land embraced therein, the allotment to Johanna Hauser
under the general act of 1887 is ordered canceled; the decision of March
10, 1892, rejecting Esperson's homestead application is revoked, and
the papers in the case are herewith returned for further appropriate
action in the premises.
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MILITARY RESERVATION-DONATION CLAIM.

HIENiRIET'TA aH. HALLER.

An executive order ereating a military reservation is not effective as to land embraced
within a donation claim on which final certificate has issued.

Secretary Smith to the Commissioner of the General Land Oftce, October
(J. . H.) 1, 1895. (J. I. P.)

I am in receipt of your office letter "G G" of August 24, 1895, asking
for istructions relative to the petition of Henrietta M. Haller as the
donee of Charles Thompson, for the issuance of patent on the donation
claim of said Thompson, involving parts of sections 7 and 28, Twp.
29 N., R. 2 E., in Washington, for which Thompson filed notification
No. 989, Olympia, Washington, series, under the act of September 27,
1850 (9 Stat., 496) and legislation supplemental thereto, and received
final certificate No. 202 therefor on January 31,1862.

It appears that on September 22, 1866, inore than four years after
Thompson had received his final certificate therefor, said lands with
others were by executive order embraced in a military reservation.

Upon inquiry, addressed to the Hon. Secretary of War, July 28, 1882,
that official under date of August 15, 1882, reported that the reserva-
tion hd been made at the instance of the former chief of engineers,
and that its retention had been recomnended by all the officers of
engineers and hoards of engin eels who had reported upon the defenses
of Puget Sound and adjacent waters, and that the reasons for the reten-
tion of said reservation still continued, and that there was objection to
the issuance of patent as proposed, for the tract in question. Your
office thereupon without passing on its merits, suspended the donation
claim of Thompson, notification 989, certificate 202.

Under date of August 5, 1895, the facts were again, at the request of
your office, presented by this Department to the Hon. Secretary of
War, who under date of August 12, 1895, replied that

The military reservation referred to within is situated at Double Bluff on Whidbey
Island, Washington. It was reserved for defensive purposes. The oljection hereto-
fore urged against the issue of patent on a donation claim covering lands within its
limits still exists.

Under the facts as detailed above, I am clearly of the opinion that
when Thompson received his final certificate No. 202 on January 31,
1862, he was then entitled to patent for the lands involved, and that
his right to pafent could not be affected by the creation of a military
reservation, which included his donation claim.

The objections urged by the Hon. Secretary of War against the issu-
ance of patent for said lands, affords no valid grounds for the action of
the government in the premises.

This case is almost identical with that of James Maxey (19 L.D., 470),
decided by the Department December 6, 1894, and for the reasons
therein given, I think patent should issue for the tracts here involved.

1438-VOL 21--18
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You are therefore directed to remove the suspension, heretofore
imposed by your office on Thompson's donation claim, notification 989,
certificate 202, and to issue patent for the lands involved therein, as
provided by law.

OKLAHOMA LANDS:-SAC AND FOX RESERVATION.

G-RniFARD ET AL. v. GARDNE R.

The prohibition in section 14, act of March 2, 1889, against entering the Territory
of Oklahoma prior to the time fixed therefor, is general in its character and
applicable to the Sac and Fox lands, becoming effective fom the date of the act
opening said lands to settlement.

Secretary Smith to the Commissioner of the General Land Office, October
1, 1895. (E. M. R.)

This case involves the SE. 1 of the NE. 1, NE. J of the SE. i section.
21, and the SW. i of the NW. 1-, and the NW. 4 of the SW. 4 of section
.29, T. 15N., IR. 5 E., Guthrie and district, Okdlahoma Territory.

The record shows that Ol October 18, 1891, James M. Gardner made
homestead application for the above described tracts, which application
was erroneously rejected on account of a supposed conflict with a home-
stead entry made for other land. October 29, 1891, he appealed to your
office from the rejection of said application. October 31, 1891, Ira
Hook filed homestead application for the E. of the SE. of Sec. 21,
and the W. W of the SW. of Sec. 22, alleging prior settlement. The
following homestead entries were allowed erroneously, each embracing
forty acres of the tracts applied for by James I. Gardner:-The entry
of John J. Baugh, made on October 18, 1891, for the NE. of the NW.
J, N. of the NE. and SE. 14 of the NE. - of Sec. 21, and that of
Charles Griffard, made January 12, 1892, for the N. of the NW.4 and
SW. I of the NW. of Sec. 22, said township and range.

A hearing having been ordered by your office letter of September 10,
1892, to determine the respective rights of the various parties hereto,
on September 29, 1894, the local officers rendered their decision, find-
ling that in July, 1891, defendant was within the Territory opened to
settlement September 22, 1891, and held that he was disqualified and
recommended that his homestead application be rejected, and that the
entries of. Griffard and Ba-ugh remain intact. I

On December 10, 1892, Ira Hook and James M. Gardner fled a stip-
ulation in which Hook agreed to relinquish his claim to the NW. - of
the SW. i of Sec. 22, and Gardner to relinquish his claim to the NE. i
of the SE. 1 of Section 21. On the same day Hook made homestead.
entry for the SW. l of the SW. of Sec. 22 and the S. g of the SE. {
and NE. of the NE. of Sec. 21.

On April 11, 1895, your office decision was rendered in which you
found that "as the defendant went within the Territory in July, 1891,
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to look over the country, he is disqualified from acquiring title to lands

applied for by him."
Further appeal brings the case to the Department.

For the purposes of this case I have made no finding of fact upon the
matters in dispute as to priorities of settlement by the various parties

to this suit, for the reason that I find that the evidence bears out your

finding as to Gardner's presence within the Territory in July, 1S91, and

that it is shown that he was there looking over the lands and was
either on or near the tracts in controversy.

The act of March 2, 1889, (25 Stat., 980), after authorizing the Presi-

dent to appoint a commission for the purpose of securing the titles of
all Indians owning the lands west of the 96th degree of longitude in
the Indian Territory, contains in section 14 thereof the following:

But until said lands are opened for settlement by proelarnation of the President,
no person shall be permitted to enter upon and occupy the sane, and no person vio-
lating this provision shall be permitted to enter upon any of said lands or acquire
any right thereto.

The act of February 13, 1891 (26 Stat., 749), provides for the opening
of these lands, but contains no prohibition.

The President's proclamation of September 18, 1891, opening this

reservation, contains the following:

Notice, moreover, is hereby given that it is by law enacted, that until said lands
are opened to settlement by proclamation, no person shall be permitted to enter
upon and occupy the same, and no person violating this provision shall be permitted
to enter any of said lands or acquire ay right thereto.

This case is similar in all respects under the law to that of Rittwage

v. Mc~lintock, 21 L. D. 267. It was there held: First) that there was a
prohibition against entering the Cheyenne and Arapahoe country, which

prohibition had as its authority the said section 14 of the act of March

2, 1889, supra; and, second, that the prohibition commenced to run, not
- from the date of the passage of the act of March 2, 1889, but from the

date of the passage of the act opening the lands to settlement (in this

case, from February 13, 1891); and that it continued in force and effect

until the day set by the President at which the prohibition ended (here)
September 22, 1891.

It thus follows that your office decision was not in error, and the same

is hereby affirmed.

PRACTICE-SECOND CONTEST.

oiwi ET AL. V. LAUGHLIN.

Proceedings under a second contest should not be allowed pending the final disposi-
tion of a prior ease involving the same land.

Secretary Smith to the Commissioner of the General Land Office, October

1, 1895. (P. J. C.)

The land involved in this appeal is a part of the SE. - of Sec. 8, T.
22 N., R. 3 E., M. D. M., Marysville, California, land district.
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It appears that Minnie E. Laughlin made homestead entry of said
tract December 1, 1885.

I gather from the statement in your office letter that upon the report
of a special agent, dated November 26, 1886, the entry was held for
cancellation, for the reason that the land was mineral in character, and
sixty days allowed to apply for a hearing on this question. A hearing
was had before the local office on September 23,1889, the government
being represented by a special agent. The local officers "rendered
partially dissenting opinions," and on appeal your office, by letter of
November 25, 1892, decided that
the W. i of the NW. 1 of the SE. } and the NW. J. of the SW. of the SE. J of said
section 8 was mineral in character, and that the remainder of said SE. J of said sec-
tion 8 was aricultaral in character.

It is also stated that
on Febrnary 1, 1893, the said Minnie E. Laughliu, homestead claimant, filed an
appeal to the Honorable Secretary of the Interior, which was duly forwarded, and is
now pending and undecidcd.

It appears that on February 3, 1893, Jacob N. Holin et al. filed cor-
roborated affidavit, alleging a dlaim to a part of the land embraced in
said homestead entry, and that at the time of filing said homestead
entry the afflants were operating placer mines thereon; that at the
former hearing they had no voice in the managemnt thereof, and
alleging that they would be able to make a stronger showing as to the
mineral character of the tracts claimed than was made before. The
land claimed by afflants is the NW. -, the N. - of the SW. -, and the
NE. - of the NE. - of said SE. , thus including the three ten acre
tracts held to be mineral by the former decision of your office.

The local office ordered a heating on this affidavit, at which each
party appeared and submitted testimony. The register and receiver
held that

the land in contest, more particularly the NW. of SE. 1 and the NW. -,of SW. 
of SE. i of section , is ot of any practical value for mining purposes, or for the
minerals therein contained, and that whatever value they had for such purposes was
practically exhausted several years ago; that said tract should be classed as agricul-
tral land.

The contestants appealed, and your office, by letter of December 19,
1893, held that it was error in the local office to allow this second hear-
ing upon the former contest, dismissed the contest, and returned the
affidavit " for appropriate action after said former contest shall have
been finally decided by the Honorable Secretary of the Interior.

From this action the contestants have appealed, assigning error in
not considering their appeal.

The action of the local officers was clearly erroneous in ordering a
second hearing pending the appeal in the former case, and there was
no error in your office dismissing the appeal.
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A better illustration of the justice of this rule, that a second contest
will not be permitted pending the first, cannot be found than is pre-
sented by this case. Since the rendition of the judgment of your office
in the case at bar the decision of your office in the first case has been
affirmed by the Department, holding a part of her homestead entry to
be mineral in character. Thus she has been put to the useless expense
and annoyance of fighting a second contest when by the final judgment
rendered in the first a part of her entry attacked by the record has
been canceled.

Your offiee judgment is affirmed.

HUNTER V. BLODGETT.

Motion for review of departmental decision of May 16, 1895,20 L. D.,
452, denied by Secretary Smith, October 1, 1895.

PRACTrICE-NOTICE BY IITBLICATION-NON-REID ENT.

OLSEN v. EAGAN.

There is nothing in Rule 11 of Practice that requires a formal order of publication
to be made by the local officers.. It is sufficient if. they authorize yublication,
either by formal order or verbally.

Notice by publication is the proper notice to be made where the party to be served
is shown to be a nonresident.

Secretary Snith to the Commissioner of the General land Office, October
1, 1895. (E. M. R.)

This case involves the NE. of See. 20, T. 157, R. 67, Devil's Lake
land. district, North Dakota.

The record shows that on March 21, 1884, William El. Eagan made
timber culture entry for the above described tract.

On the 1th of April, 1893, Hendry Olsen filed an affidavit of contest
alleging failure to comply with the law.

Notice for hearing was made by publication in the newspaper printed
in the county wherein the land was located.

The record contains no order for service of notice by publication.
On the day set for taking the testimony in the case, the contestant

appeared and submitted evidence.
On the day set for hearing claimant appeared by counsel and objected

to the jurisdiction of the local officers on the ground that no legal
proper notice had been served pon him. The motion was overruled.
and the local officers rendered the following decision:

Notice of contest issued in this case April 12, 1893, and same was published in
"North Dakota Siftings" for a period of thirty days. Trial ad June 15, 1893,
defendant making default.
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From the testimony presented it appears that the laud embraced in said timber
culture No. 359 has not been cultivated during the last five years; that no trees
have been planted during that time and that no trees are now growing. We are,
therefore, of the opinion that said timber culture No. 359 should be canceled.

Upon appeal, your office decision affirmed the judgment of the local
officers.

The appeal raises the question of the sfficiency of notice shown, it
being specifically urged that, there having been no order for the publi-
cation contained in the record, the publication was without authority.
- Rule 11 of practice is as follows:

Notice may be given by publication alone, only when it is shown by affidavit of
the contestant, and by such other evidence as the register and receiver may require,
that due diligence has been used ad that personal service cannot be made. The
party will be required to state what effort had been made to get personal service.

There is nothing in the rule that requires a formal order of publica-
tion to be made by the local officers. It is sufficient if they authorize
the publication, either by formal order or verbally. Whether such
order of publication is ordered may be determined by the record. If
it appear that such service by publication was acquiesced in by the local
officers and the showinginadce was such as would justify the use of the
discretionary power conferred upon them by the rule, their jurisdiction
is complete.

In Joues v. De laan (11 L. 1)., 261), it was said, in speakinig of this
rule (page 263 of the opinion):

.It is quite plain that this rule ontemplates two classes of eases:
1st. Notice by publication to the entryman when he is a non-resident of the State.
2nd. When the entrynian is within the State but absconds, or so conceals himself

that personal service can not be made upon him-. Uderthis rule, in the latter ease,
before the contestant is justified in resorting to service by publication, he must set
out the facts showing what effort has been made to obtain personal service, so the
register and receiver may determine whether or not he has used due diligence in
such a degree as to justify them in allowing him to proceed to obtain service by
pnhlication.

It will be observed that the ''diligence" used, and the " effort" made, which must
be shown, are " to get personal service." If the party is not a resident of the State,
no diligence or effort can "get personal service." The rules of practice pertaining
to the same matter mast, like different sections of the same statute, be construed
together. so as to give effect to all, if it is possible to do so.

Rule 9 (then rule 10) is as follows: " Personal service shall benmade in all cases
when possible, if the party to be served is esident in the State or Territory in which
the land is situated, and shall consist in the delivery of a copy of the notice to each
person to be served."

From this rule it is equally plain that personal service is not required to be made,
if the party to be served is not a resident of the State or Territory; why, then,
should diligence be shown to make personal service where such service is not reqeired
to be made.

I think these two rules can be reconciled to this construction. Rule 9 provides
for personal service, when possible, on residents of the State or Territory. Rule 10
provides for the execution of such notice.

It would seem, therefore, that notice by publication is the proper,
notice to be made where the party to be served is shown to be a non,
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resident. It appears in this case that defendant was a resident of the
State of Minnesota and not of North Dakota and that such fact was
satisfactorily established. The service made, therefore, was the proper
service.

I concur in the decision of your office upon the finding of facts and
the same is hereby affirmed.

SWAM P LAND GRANT-SELECTION-JURISDICTON.

MARQUA-M V. SiU OWMLA.

The Department has no jurisdiction to settle questions arising out of irregular sales
of swamp land by the State, if the land in fact belongs to the State under the
grant of swamp lands.

It is the duty of the General Land Office to review the evidence submitted at a hear-
ing held to determine tbe character of land claimed under the swamp grant,
even though the State may not appeal from an adverse finding of the local office.

The failure of the State to make its selection within the time named in the grant,
does not defeat its title to lands of the character contemplated by said grant.

Secretary Smith to the Commissioner of the General Land Office, October
1, 1895. (G. C. .)

On September 21, 1871, the State of Oregon selected (with other
tracts) the W. of the NW. 4, See. 27, and the E. of the NE. , See.
28, T. 8 N., R. 4 W., Oregon City, Oregon, under the act of March 12,
1860 (12 Stat., 3), which extended the provisions of the act of Septem-
ber 28, 1850, known as the swamp land act, to the States of Oregon
and Minnesota.

On January 25, 1889, the State, through its governor, secretary and
treasurer, conveyed said tracts, with other lands, to P. A. Marquam for
a valuable consideration.

On March 25, 1886; Peter Suomela made homestead entry of said
tracts, and, on December 1 1891, final certificate was issued to him.
His entry was afterwards suspended because of the claim of the State,
and a hearing was ordered by your office letter " K"0 of August 22,
1892, and was had February 10, 1893.

Testimony was taken as to the character of the land, both parties
being present.

The register and receiver decided that the land was subject to over-
flow during freshets of winter, and from the inelting of snow during
May and June, and that after the waters recede, the land. will grow and
mature profitable hay crops. They, therefore, recommended the rejee-
tion of the State's claim and the release from suspension of Suomela's
homestead entry.

No appeal was taken from that action; but your office, by decision
dated February 14,1894, reversed the action of the register and receiver,
finding from the evidence, as also from the field notes of'the public sur-
vey and reports from special agents, that the greater parts of each of
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the smallest legal subdivisions embraced in the entry " will not, with-
out dikin g or drainage, raise a profitable crop of wild hay in the majority
of seasons." The entry was accordingly held for cancellation, and the
land awarded to the State.

From that judgment the homestead entryman has appealed to this
Department.

It is insisted that it was error of law not to have held the entry valid
in all respects, whether the land included therein was swamp land or
not, because: 

1. The swamp land selection has never been approved.
2. There is no law of Oregon authorizing the sale of swamp land until the selec

lions thereof made by the State have been approved.
3. That the State, through its legislature, has quitelaimed and granted all its

right, title and interest in and to all swamp lands in the State to the homestead
entryman or settlers thereon.

4. For the reason that the act of March 12,1860 (sep9a), although a grant in pre-
eenti, was nevertheless a grant upon condition, and that the condition was not com-

plied with in that the land was not selected by the State within the time designated
in the act, and the title, therefore, never passed to the State, but the land has
always remained subject to entry.

u. That it was error to hold the land was swamp, as against the adverse opinion of
the register and receiver, whose decision was not appealed from.

6. That undue credit was given to the field notes and reports of special agents.

Conceding, in the first instance, the claim of appellant, that there is
no law in the State of Oregon authorizing the sale of swamp land until
the selection thereof made by the State has been approved, still it
would not affect the question in the case at bar. If the land really
belongs to the State under the swamp land act, and the agents of the
State attempted to sell it in an irregular way, or even without authority
under the State laws, this Department would have no jurisdiction to
settle such irregularities.

Section 64 of Chapter 29, Geineral Laws of Oregon, page 643 (1843-
1872), provides that:

The right of the state to all swamp and overflowed lands within the state of
Oregon held under the act of congress, approved March 12, 1860, in possession of or
claimed by any actual settler under the pre-emption homestead or donation laws of
the United States before the same was selected as swamp or overflowed lands by the
authorities of said state under the provisions of the act of the legislative assembly
of the state of Oregon, approved October 26, 1870, and before such lands were
claimed by any lawful claimant under the swamp land law of Oregon, shall be, and
the same are hereby granted, released and confirmed unto said settlers, respectively
occupying and claiming as aforesaid, any portions of said swamp or overflowed
lands.

Where entries of swamp lands have been allowed, or settlements:
thereon under the public land laws have been made, and the State, as
in the section quoted, releases its claim to such lands, there is no reason
why they may not thereafter be treated as public lands and disposed of
as such.
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Appellant cites no statute, but the section above quoted, which is pre-
sumed to be the statute relied upon, does not meet the conditions upon
which the release or quitclaim of swamp lands to those claiming under
the public land laws was contemplated. The lands in controversy were
selected by the State long before Somela settled thereon, and there-
fore the statute has no application.

Although there was no appeal from the findings of the register and
receiver i favor of the homestead claim ant and against the contention
of the grantee of the State that the land was swamp, still your office
had the authority to review the evidence and determine therefrom as
to whether the decision "is contrary to existing laws and regulations'
(Practice Rule 48.)

Again, under the provisions of the swamp land act, it is made the
duty of the Secretary of the Interior to make out accurate lists and
plats of the lands granted, and transmit the same to the governor of
the state. To do this, he must determine what lands are of the char-
acter granted. (French v. Fyan et al., 93 U. S., 169; Railroad Com-
pany v. Smith, 9 Wall., 95.)

Section 43 of the Revised Statutes requires the Commissioner of
the General Land Office, under the direction of the Secretary of the
Interior, to perform all executive duties appertaining to the issuing of
patents "for all grants of land under authority of the government."
Such being the case, it was the duty of your office to review the testi-
mony taken at the hearing, whether the findings of the local office were
appealed fromn or ilot.' State of Oregon, 3 L. D., 474.

I have carefully examined the testimony taken at the hearing. The
homestead entryman admits that the land is usually submerged twice a
year. He testifies that the June freshet of 1887 covered the land with
six feet of water, and that it remained on five weeks; that in June
of every year, but 1889, water covered the land. He states that he has
raised crops of potatoes, carrots and cabbages every year, but those
crops were very meager, spots of land having been only spaded i its
preparation and cultivation.

A considerable scope of country, including the land in controversy,
is shown to be low and flat, covered with swamps ad sloughs, and
subject to overflow, both in winter and summer. The entryman built
a box house, and put it on piles six feet high, presumably to be above
the waters.

From this evidence, together with the reports of the special agents
and the field notes of the public survey, there can hardly be any ques-
tion as to the character of the land, and I concur in your office finding
that the land is now, and was at the date of the grant, swamp and over-
flowed within the meaning of the swamp land act.

The remaining question is, whether or not the State forfeited its
right to the land by its failure to select the same according to the terms
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of the 2 section of the act making the grant (12 Stat., 3). That
section provides that:

The selection to be made from lands already surveyed in each of the states
including Minnesota and Oregon, shall be mllade within two years from the .adjotirn-
ment of the legislature of each state at its next session after the (late of this act;
and, as to all lands hereafter to be srveyed, within two years from such ajourl-
ment, at the next session after notice by the Secretary of the Interior to the
governor of the state that the surveys have been completed and confirmied.

The land herein was surveyed and the survey was approved Decein-
ber 30, 1856, and the selection was not made until September 21, 1871.

It is manifest, therefore, that the legislative mandate was not
observed in this selection.

The case of Pengra v. Munz (29 Fed. Reporter, 830), cited by coun-
sel, holds that the grant of 1860 (supra) to Oregon and Minnesota was
made upon the condition precedent that the selection of lands there-
under is made within the time limited therein, and that if the selec-
tion is not made within the time prescribed, the grants revert to the
United States.

I can not concur in this view of' the law.
The act of September 28, 1850, known as the swamp land grant, was

made applicable to the State of Oregon by the act of 1860 (saura). It
granted "the whole of those samp and overflowed lands which may
be or are found nfit for cultivation." Under that designation and
description, the act read "shall be and the same are hereby granted.7
It was therefore a present grant, as has been repeatedly held by the
courts. Railroad Company v. Fremont County, 9 Wall., 89; Martin v.
Marks, 7 Otto, 345.

The second section of the act relating to Oregon contains a legislative
direction that the selection " shall be made" within a certain time; but
it has no clause of forfeiture, conditioned upon failure to observe that
direction. or mandate.

The grant of swamp land was made to the several states 44to
aid . . . . . in constructing the necessary levees and drains to
reclaim the swamp and overflowed lands therein,'' and the grant was
made upoi the condition or proviso: "That the proceeds of said lands
shall be applied exclusively as far as necessary to the construction of
the levees and drains aforesaid." In this is found a direction under a
proviso that the funds arising from the sale should be used in a certain
way, yet it has never been held, so far as I am advised, that the grant
on that account was a conditional one, or that the states would suffer a
forfeiture thereof on failure to carry out its purposes. On the contrary,
it is held in the case of United States v. Louisiana (127 U. S., 191,) that
"the swamp lands are to be conveyed to the states as an absolute gift,"
and in the case of Mills County v. Railroad Companies (107 U. S., 566,)
the court held that the legislative direction for the application of the
proceeds from the sale of the swamp lands "is neither a trust following
the lands, nor a duty which private parties can enforce against the
State."
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For a much stronger reason, it may be held, that the legislative direc-
tion (not mnad under a proviso) contained in section 2 of the act of
1860 (supra), that selections should be made in a certain time, did not
carry with it a trust, or that there could be any grounds for forfeiture
on failure to observe the directions.

The land being of the character contemiplated in the swamp land act,
passed to the State, notwithstanding the failure of the State to make
its selections within the time prescribed in the grant. (See letter of
Secretary Schurz, June 4, 1880, 7 Copp, p. 53; also Crowley v. State of
Oregon, Idem., p. 28.)

The decision appealed from is affirmed.

SECOND HOMESTEAD ENTRY-SECTION 2, ACT OF MARCHS , 1889.

HAPPEL V. HAINLINE.

-The commutation of a homestead entry prior to the act of March 2, 1889, defeats the
right to make a second homestead entry mlder section 2 of said act.

Secretary Smith to the Gonmissioner of the General Land Office, Octol)er
1 i, 18.'5S. (F. W. C.)

I have considered the appeal by Jost Rappel from your office decision
of January 30, 1894, sustaining the action of the local officers in reject-
ing his homestead application covering the NE, i, Sec. 14, T. 5 S., B.
42 W., Oberlin land district, Kansas, for the reason that he has
exhausted his rights under the homestead laws.

This land was formerly embraced in the timber culture entry of one
Montreville Cummings, made August 15,1885, against which Rappel
filed an affidavit of contest October 4, 1892, which resulted in the can-
cellation of said entry, as (irected by your office letter of June 17,
1893.

On August 12, 1893, Joseph L. Hainline tendered a homestead appli-
cation for this land, which was held subject to Rappel's preferred right
of entry under his contest.

On September 11, 1893, Happel tendered a homestead application,
which was rejected by the local officers for the reason that he had
exhausted his homestead rights, having made proof upon a homestead
entry umade for other land, under te commnutatioui. provision of the
homestead law.

In his appeal Rappel claims that under the provisiQns of the act of
March 2, 1889 (25 Stat., 854), all parties who had made commutation
proof prior to that date are entitled to make a second homestead entry.
This is the sole question raised by the appeal.

Ithas uniformly been held by this Departmentthat the commutation of
a homestead entry is an entry under the homestead law and bars the
further exercise of the homestead right. See case of Frank Lipinski
(13 L. D., 439) and cases therein cited.
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The act of March 2, 1889, spra, provides:

That any person who has ot heretofore perfected title to a tract of land of which
he has made entry iunder the homestead law, may make a homestead entry of not
exceedillg one-quarter section of the public land subject to sch entry, sch pro-
viots filing of entry to the contrary notwithstanding.

In o]mnuting the homestead entry made for other land than that

here in question, appel perfected title to a tract of land for which he

had made entry under the homestead law, and he is, therefore, not

entitled to make a second entry under the provisions of the act of

March 2, 1889, and your ofdce decision sustaining the rejection of his

application to enter the land in question, is affirmed.

This disposes of Happel's application and Hainline should be per-

mitted to make entry upon his application heretofore presented, upon

showing his present qualification.

GOODWIN V. WOOD.

Motion for review of departmental decision of September 19, 1895,

21 L. D., 29, denied by Secretary Smith, October 1, 1895.

OKLAIHOMA LANDS-QUALIFICATIONS OF SETTLER.

M ONROE ET AL. . TAYLOR.

Knowledge of lands within the'Territory acquired by presence therein prior to the
passage of the act of March 2,1889, can not disqualify a settler who subsequently
complies with the prohibitive terms of said act.

Secretary Smith to the Commissioner off the General Land Office, October
1, 1895. (C. J. W.)

April 25, 1889, John D. Taylor made homestead entry No. 77, for the

NE. .1, Sec. 35, T. 12 N., R. 5 W., Guthrie, Oklahoma.
May 20, 1889, Johnson filed his affidavit of contest against said

entry, alleging that defendant did unlawfully and in violation of the

proclamation of the President, enter upon and occupy said above

described tract of land before the hour of twelve o'clock, noon, April

22, 1889.

Subsequently, on June 24, 1889, Francis M. Jordan filed a duly

corroborated application in which he asked to intervene in the case,

alleging substantially that he was the first legal settler upon said tract.

August 2, 1889, William A. Monroe filed an affidavit of contest

against said entry in which he alleged that defendant did enter upon

and occupy the lands opened to settlement by act of Congress, approved

March 2, 1889, and especially the land embraced in said homestead

entry, before the hour of twelve o'clock, noon, of the 22d day of April,

1889.
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Johnson, on August 10, 1889, filed an amended affidavit of contest in
which he alleged that the said entryman entered and occupied a por-
tion of the land opened to settlement by the act of Congress of March
2, 1889, and the proclamation of the President of March 23,1889, based
thereon, in violation of section thirteen of said act, before the hour of
twelve o'clock, noon, of April 22, 1889, and after the passage of said
act, to wit, that said contestee entered upon and occupied said above
described tract prior to twelve o'clock noon of the 22d of April, 1889,
and that he (Johnson) has been for a long time a bona fide settler and
actual resident upon said tract.

On September 14,1889, Jordan filed a supplemental affidavit in which
he alleges the disqualification of both Taylor and Johnson, by reason
of having entered said Territory during the prohibited period.

May 20, 1890, Monroe filed an. amended affidavit in which he alleged
the disqualification of contestants Jordan and Johnson, by reason of
their having entered said Territory during the prohibited period.

June 24, 1889, Jordan filed application to enter said tract as a home-
stead, which was rejected for conflict with homestead entry No. 77, by
Taylor. There seems to have been no appeal from the decision reject-
ing Jordan's application to enter.

A trial was finally had upon the allegations of the several contests,
at which all parties were present and submitted evidence, and on June
23, 1891. the register and receiver rendered their decision in which they
recommended the cancellation of said homestead entry, and, after the
dismissal of the contests of Jordan and Monroe, awarded the preference
right of entry to Johnson.

July 18, and July 21, Jordan and Taylor respectively filed, appeals
from said decision.

July 11, 1891, Monroe filed his corroborated application wherein e
asked that the case be re-opened and he be allowed to introduce evi-
dence in support of his charge that Johnson is disqualified from making
entry. The register and receiver allowed said motion as to the issue
between Johnsoii and Monroe and ordered a hearing at which the one
question of Johnson's qualification was considered, notice of the pro-
ceeding being served on Taylor, Jordan and Johnson.

On March 9, 1892, the local officers rendered their decision on this
branch of the case, finding that Monroe had failed to sustain his charge
of disqualification against Johnson and affirmed their former finding of
June 23, 1891.

Monroe appealed from the decision, holding that he had not shown
Johnson's -disqualification.

On September 15, 1892, your office considered these appeals only in
so far as they put in issue the rights and qualificationi of Taylor, the
entryman.

In said decision your office reversed the finding of the local officers
in so far as it found Taylor to be disqualified and recommended the
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cancellation of his entry, your office finding that a preponderance of
the testimony showed him to'be qualified, and held his entry intact.

The entry being thus upheld, your office deemed it unnecessary to
pass upon any other issues presented by the several appeals, and did
not pass upoa any others.

On October 23, 1892, Frank Johnson filed his appeal from your said
office decision, the chief error alleged being that your office erred in
holding that Taylor was a qualified entryman under the evidence.

On November 17, 1892, William A. Monroe filed his appeal from said
decision, alleging error in finding Taylor to be a qualified etryman
and also in failing to find tbat he (Monroe) had sustained his allegations
of disq aalificatiou against Johnson and Jordan.

On November 1, 1892, Francis M. Jordan appealed from said deci-
sion, assigning as error the finding that Taylor was a qualified entry-
man and that his settlement was prior to his (Jordan's), and also
alleging as error the failure of your office to pass upon the question of
the qualification of him, the said Jordan, as an entryman, that question
being distinctly presented i his appeal to your offlce.

Since the record was transmitted to the Department, Taylor has
relinquished all right, title, and interest in and to said tract.

While there are many contradictions in the case, and a number of
the witnesses against Taylor have in part retracted their testimony,
there appears to be no doubt of the fact that among the parties now
remaining in the case, Jordaan was the earliest settler. The evidence
upon which the local officers base their finding that he is disqualified
is furnished chiefly by Jordan himself. He admits that he was among
those who went into Oklahoma in 1888 prior to the passage of the act
of March 2, 1889, with a view to making settlement, and that he then
made selection of a tract adjacent to the land now in controversy.
When the order to vacate the Territory was given by the military he
went out, and before the passage of the prohibitory act. He was in
the employ of the Atchison, Topeka and Santa Fe Railroad company,
as physician and surgeon, with headquarters at Purcell, I. T. He had
been such physician and surgeon for a long time prior to the opening
of the Territory. Between March 2, 1889, and twelve o'clock, noon,
April 22, 1889, Jordan, was three times inside the prohibited Territory,
but each time he was on a professional visit to -a sick patient and was
at no time more than a few steps from the railroad right of way. The
visits had nothing to do with this or any other land, and no inquiry was
made, or other steps taken, to obtain information in reference to land.
Ie does not seem to have obtained or sought any advantage of any

one, after the passage of the prohibitory act. On the day of the open-
ing he went into- Oklahoma City on the train and walked from the
station to the land in question and made his settleient. No knowledge
of this particular land, or of adjacent lands, obtained prior to the

passage of the act of March 2, 1889, however advantageous such
information might be could have the effect of disqualifying him for
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subsequent entry, and the presence of Jordan inside the Territory
during the prohibited period, under the. circumstances detailed, would
not disqualify him unless it should appear that he acquired some
advantage over others by reason of such visits. The conclusion that
he did or could obtain sch advantage seems to be clearly negatived
by the evidence.

Applying the principles of the law as held in the case of Curnatt v.
Jones (21 L. D., 40), I think it was error on the part of the local officers
to hold that these acts disqualified Jordan. Such finding is therefore
reversed and he will be allowed the preference right of entry.

REPAYMENT-COMMUTED TIMBER CULTURE ENTRY.

ELIZABETH C. WARD.

-The Department has no authority to return the purchase money paid on the commu-
tation of a timber culture entry, and allow new proof to be made under the
amendatory act of March 3, 1893, on a showing that the entry in question was
commuted in inorance of said amendatory aet.

Secretary Smith to the Commissioner of the General Land Office, October
1, 1895. (J. L..)

On October 29, 1884, Elizabeth C. Ward made timber culture entry,
No. 3158, of the NE. of section 32, T. 126 N., R. 76 W., Aberdeen land
district, South Dakota. On May 26, 1892, she filed her application to
commute said entry for cash, and gave notice of her intention to make
final proof to establish her claim to the land, before the clerk of the
circuit court of Campbell county, South Dakota, at Mound City, the
county-seat, on the 27th day of July, 1892, and furnished a list of wit-
nesses. Notice was given by publication in a newspaper. On the day
named she appeared with her witnesses before the clerk, and made final
proof; alleging in her final affidavit that she thereby applied to perfect
her clahn to the land by virtue of the first section of the act of March
3, 1891 (26 Stat., 1095). Said final proof and affidavit were received on
July 30, 1892, at the Aberdeen land office, where they were held to await
the payment required by said act as a condition precedent to acquiring
title. On May 6, 1893, she appeared in person at the local office, made
and filed her non-mineral affidavit, paid the receiver two hundred dollars
and his fees, and procured her final r eceipt and-certificate for the land.

On April li, 1894, she filed a petition alleging in substance that on
May 6, 1893, when she paid her money to acquire title under the act of
March 3, 1891, she did not know that the act of March 3,1893 (27 Stat.>
593) had been passed; and praying that her final proof under the act
of 1891 be returned and cancelled; that the two hundred dollars paid
by her for the land be refunded and returned to her; and that she be
allowed to make new final proof in accordance with the act of 1893.

Your office denied her request, and she has appealed to this Depart-
ment.
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The bare statement of the facts shows that the conclusion of your
office is correct, anti that this Department is without authority, under
the law, to grant relief.

Your decision is affirmed.

OKLAHOMA TOWNINSITES-COMPENSATION OF BOARD.

IRCULAR.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., October 7, 1895..
To Towonsite Trustees in Oklahoma Territory.

GENTLEMEN: YoU are sometimes occupied in work pertaining to
contest cases which have been heard by other boards, the unfinished
business of which has been assigned to you. You are entitled to a
reasonable compensation for such services which should be paid by the
contestants.

In ordinary cases the time occupied by your board subsequent to a
hearing and decision ought not to exceed one fourth of a day.

If the contestants i any such case refuse to make a deposit to cover
the necessary expenses of the board while engaged on that case or to
pay the same before the deed is ready for delivery, the said amount
will be levied upon the lot or lots as an additional assessment, payment
of which will be required before the deed is delivered./

Very respectfully,
S. W. LAMOREuX,

Commissioner.
Approved:

WM. H. SIMS,
Acting Secretary.

SURVEY-ABANDONED CONTRACT-BONDSMEN.

INSTRUCTIONS.

Where the work has been but partially completed under an approved contract, and
then abandoned by the contracting deputy, his bondsmen may be allowed to
employ a competent officer to complete the remaining work under said contract,
at the rates therein stipulated.

Secretary Smith to the Cominissioner of the General Land Office, October
12, 1895. (W. M. B.)

I am in receipt of your office letter E" of the 5th instant, wherein
you request authority of this Department to allow the special maximum
rates, $25, $23, and $20-where the lines pass over "lands heavily tim-
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bered, mountainous, or covered with dense undergrowth-for the survey
of T. 21 W., R. 10 W., Washington, embraced, together with other
townships, in contract No. 31, dated May 1, 1891, and awarded to
United States Deputy Surveyor Clinton F. Pnlsifer, who failed to fully
execute the surveys therein designated, wherefore his bondsmen now
make application to employ and send a competent deputy in the field
in the capacity of " comnpassin an," to complete the survey of the above-
named township at stated rates.

The act of appropriation, of date Augustt 20, 1890 (26 Stat., 370), for
the use of the fiscal year ending June 30, 1891,-being the year during
which this contract was entered into-stipulated that for the character
of work herein described, the rate of. compensation should not exceed
$18, $15 and $12 per mile.

The act of March 3, 1891 (26 Stat., 971), making appropriation for
the service of public surveys for the fiscal year ending June 30, 1892,
however, was retroactive, in so far as regarded compensation for such
service in the States of Washington and Oregon, stipulating that $25,
$23 and $20 might be allowed for standard, township and section lines
which pass over lands that were "heavily timbered, mountainous, or
covered with dense undergrowth," for surveys in said States embraced
in "contracts hereafter made," that is to say, subsequent to March 3,
1891. Payment of said special maximum rates of $25, $23 and $20 for
the srvey.of said T. 21 N., R. 10 W., was not only prescribed by the
said act of Marclh 3, 1891, but was also stipulated in said contract No.
361, which was executed tAereqt ter, and approved by the Commissioner
of the General Laud Office, as also by my predecessor.

Under the above state of facts, and where work has been but par-
tially completed under an approved contract, regular in all particulars,
as in this case, and then abandoned by the contracting deputy, and his
bondsmen apply i good faith to be allowed to employ a competent
officer to complete the remaining work under such contract at the rates
therein stipulated, when such compensation was authorized by law at
the time the contract was made, as well as at the time such application
is made, as in the present case, you are authorized to act in the matter
and grant the application, without any further approval by this Depart-
ment, authorizing the payment of the said special maximum rates.

1438-v7OL 21 19
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DAY ET AL. V. FOGG.

Motion for review of departmental decision of June 13, 1895, 20 L. D.,
553, denied by Secretary Smith, October 11, 1895.

APPLICATION OI SU RVEY-MEANDERED STREAM-ISLANI).

FPANIc LEVEL T AL.

An order for the survey of an island i a meandered river, within an Indian reser-
Vation, may be properly made, where it appears that said island existed at the
date of the survey f the riparian lands as at present, and should have been
included then in the official survey.

The Department should not order the survey of a small body of land lying between
the water's edge antl the meander line of a river, where the original survey has
stood for a number of years, and the rights of ripariasn owners have intervened..

Assistant Attorney General Hall to the Secretary of the Interior, July 3,
1895. (E. M. R.)

I am in receipt by reference from the Hou. Acting Secretary, Wm. H.
Sims, of the report of the Commissioner of the General Lan d Office of
date May 2, 1895, and the report of the Commissioner of Indian Affairs
of June 21 1895, together with a request froln him for an opinion as to
whether certain islands therein mentioned could be lawfully surveyed.

The applications for the survey of these islands were made by Frank
Level and W. J. Belk. These islands are situated in the Kansas river,
T. 11, It. 15 E Kansas, and are within the limits of the Pottawatomie
Indian reservation.

From the application of Frank Level it appears that the island he
desires to have surveyed, is partly in section twenty-niine and partly in
section thirty, said township. It is shown to contain 26 acres and
the width of the channel between the island and main shore on either
side is about two hundred feet, the depth of the river at ordinary stages
of the water being about two feet, and that the island is three feet
above high water mark, not subject to overflow, and is fit for agricuitural
purposes.

The application appears to have been served- upon the riparian
owners.

The application of W. J. Beltz shows that the alleged island is
situate in sections twenty-seven and twenty-eight i the same town-
ship and range and that it contains forty acres of land, the width of
the channel on either side being one hundred and fifty feet and the
depth thereof; at ordinary stages of water, being three feet. The
island is about three feet above high water mark and is not subject to
overflow; it is fit for agricultural purposes. The notice-of application
for survey was served upon the riparian owners.
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In the field notes of private survey the following appears:

81-97 chs. to N. bank of the river when the water was high enough in the river
to back around here This island lies, as you may see, partly in section
twenty-seven and partly in section twenty-eight, very near the N. of each. There
are two ponds of water on the N. side of this island and the place where the chan-
nel of the river once was and where the water comes yet at ordinary stages of wvater,
but the river is lonv at present.

As has been before said, these islands are shown to be within the
Pottawatomie Indian reservation ad were not included witbin the
survey of June 23, 1866.

There is with the record a letter from oe Chas. W. Pape, i which
he states that he bought the island sought to be surveyed by Level
from one George W. Watson in 1882. It does not appear from whom
his original grantors, Samuel Horner and wife, obtained their title.

By the first article of the treaty of 1861, proclaimed April 19, 1862
(12 Stat., 1191), tile Commissioner of Indian Affairs was authorized to
cause the whole of the Pottawatomie reservation to be surveyed in the
same manner that the public lands are surveyed, the following language
being used:

It is therefore agreed by the parties thereto that the Commissioner of Indian Affairs
shall cause the whole of said reservation to be surveyed in the same manner as the
public lauds are surveyed, the expense thereof shall be paid ot.of the sale of the
land hereinafter provided for.

But section 2115 of the Revised Statutes provides-
Whenever it becomes necessary to survey any Indian or other reservation, or any

lands, the same shall be surveyed under the direction and control of the General
Land Office and as nearly as may be in conformity to the rules and regelations under
which other public lands are surveyed.

It would therefore seem that the survey should be placed, under the
direction of the Commissioner of the General Land Office.

I see no reason why the applicationi of Frank Level should not be
allowed, as in the case of the State of Idaho (16 L. D., 496), it was held
(syllabus):

An order for the survey of an island in a meandered river may be properly made
where it appears that said island existed, substantially, at the date of the survey of
the riparian lands as at present, and should have been included then in the public
survey.

Such are the facts in this case.
The plat of these surveys shows the existence of this island then;

essentially as at present.
In the case of N. J. Paul (L. and . Press copybook 245, page 271),

decided by the Department on Jne 13, 1892, it was held that a survey
would be ordered of an island in a case where the original survey did

-not even show the existence of the island, it appearing by other evi-
dence, that it was in existence then, substantially, as now. This was
done, too, in the face of a protest of a riparian owner. I consider the
two cases cited sufficient authority for the ordering of the survey of the
island mentioned.
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A different state of facts confronts us in reference to the island sought
ito be surveyed by W. J. Belk. There it appears that at certain stages
,in the year, when the river is low, the island is joined to the main land
on the north. It is not surrounded by wvater at all times and has not,
therefore, that permanent status which1 is necessary in order that the
tract may be regarded as an island.

In the case of Edw. (. Hill (17 L. D., 568), it was held (syllabus):
An application for a survey of a small tract of land lying between the meandered

Jands of a lake aud the water's edge, will not be granted where the original survey
has stood for a number of years, even though the meandered boundary of the lake
may not exactly indicate the true water line,

'That case came up upon an applications "for the survey of a tract of
land extending into Lake Steilacoom," and it was further said i that
opinion:

The burden of the evidence subilitted is to show that there has been no change in
.the character of the land along the shore of the lake, since the date of official survey,
at the point where the land which is sought to be surveyed is located.

I concur with you that if this fact were fully established, the Depariment will not,
after so great a lapse of time, direct a survey and dispose of a small tract of land
between the claim and the water, although it may be shown that the meander line
did not exactly indicate the true water line, anmd that by this means a small fraction
of land was left out which might, or should, have been included.

It having beea held in this opinion already that the alleged island is
not an island, the facts in the case then become essentially the same
as those in the case just cited.

In MIitchell v. Smale (140 U. S., 406), the supreme court say:
Our general views with regard to the effect of patents granted for land around the

margin of a nou-navignmble lake, aud shown by the plat referred to therein, to bind
on the lake were expressed in the preceding case of Hardin v Jordan, and need not
be repeated here. We think it a great hardship and one not to be endured for the
government officers to make new surveys and grants of the beds of such lakes, after
selling and granting the land bordering thereon, or represented so to be. It is noth-
ing less than taking from the first grantee, a most valuable, and often the most
-valuable part of his grant. Plenty of speculators will always be found, as such
property increases in value, to enter it and deprive the proper owner of its enjoy-
ment; and to place such persons in possession, under a new survey and grant, and
put the original grantee of the adjoining property to his action of ejeetment and
plenary proof of his own title, is a cause of vexatious litigation, which ought not to
be created or sanctioned.

And it was further said in the case of ilardin v. Jordan (140 U. S.,
371):

It has never been held that the lands under water, in front of such grants, are
reserved to the United States, or that they can be afterwards granted out to other
persons, to the injury of the original grantees. The attempt to make such grants is
calculated to render titles uucertain, and to derogate from the value of natural
boundaries, like streams and bodies of waters.

I am, therefore, of opinion that the application of W. J. Belk should
be denied.

Approved,
HOE SMITH,

Secretary.
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WICKSTROM -V. CALKINS ET AL.

Motion for review of departmental decision of May 16,1895, 20 L. D..,
459, denied by Secretary Smitl, October 11, 1895.

RAILROAD ANDS-SECTION 5, ACT OF MARCH 3, 1SST.

HALL . GREEN.

The proof required of a purchaser from a railroad company who perfects title under
section 5, act of March 3,1887, may be made by one acting under a special power
of attorney.

Secretary Smith to the Commissioner q/ the General land Office, October
11; 18)5. (I- D)

The plaintiff in the case of Ira F. Ha]l v; George G. Green appeals
from your office decision of February 28,1894, holding his timber culture
entry for calncellation as to the N. j of the SE. 1, Sec. 17, T. 2 NR.69
W., Denver land district, Colorado.

This land is within the limits of the grant to the Denver Pacific, now
Union Pacific, Railway Company, whose rights attached by definite
location of the road August 20, 186'9, at which date this land was, how-
ever, covered by existing entries and so was excepted from the grant.

The proof shows that this land was contracted for in 1873 from the
railroad company, and was fenced that year, and had ever since
remained in cultivation and possession of the grantees of the railway
compaq.

The following grounds of error are stated in the appeal:
1st. Error in finding that the entry of Green could be made under power of

attorney.
2nd. Error in finding that Green was a bna fde purchaser, and in not finding that

the burden of proof was on him to show affirmatively that he was such a purchaser.
3rd. Error in finding that the application of Hall to enter the land was not equiva-

lent to a settlement under the second proviso to the fifth section of the act of March
3, 1887.

th. Error in not finding that at the time Hall made his application to enter the;
land it was vacant public land, subject to timber culture entry; that his applica-
tion, having been erroneously rejected by the local officers was equivalent to ani
entry, and was such an appropriation of the land as to plae it beyond the power of
Congress, by the act of March 3d, 1887, to create'an adverse claimant, whose rights,
should be paramount to those of said Hall.

5th. Error in not finding that Hall's timber culture entry, having been made under
a decision of the Department, upon an application antedating the passage of the
act of March 3, 1887, can not now be canceled, by reason of anything contained in,
said act.

July 27, 1892, Win. A. Moore appeared with a special power of
attorney given by Green authorizing him to make-the necessary proof,
and made the proof required by law.
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Hall objected to the proof so made by Moore.
No reason is perceived why proof can not be made under a power of

attorney. The burden of proof is on Green to show that he was a bonas
fide purchaser of the land and it does not appear that the Commissioner
held otherwise. The proof is convinicing on that point and shows entire
good faith in the purchase.

It also shows that when Hall made application for timber culture
entry the land was under fence, was irrigated and cultivated under
deed from the railroad company, and was not vacant public land.

Hall's entry has neither the sanction of law nor the slightest equity
i sstain it.

Your office decision is affirmed; lall's timber culture entry is can-
celed and Green will be allowed to complete his title according to law.

11AINES . SEESE.

The departmental decision of Juie 18, 1894,18 L. D., 520, in so far
as it denied the right of entry to Haines, revoked on review, by
Secretary Smith, October 11, 1895.

HOMESTEAID APPLICA TION-PIRELIINAICY AFFI])AVIT.

DAVIs v. FRASER.

A homestead application prepared before a clerk of court, or other officer remote from
the local office, takes effect only when filed in the proper land office.

Applications and affidavits made before a Jnited States commissioner, or clerk of
conrt, are not valid and lawful nless they show that the applicant "is pre-
-ented" by reason of distance, bodily infirmity, or other good cause, from

personal attendance at the district land office.
The failure of a party to appeal from the adverse decision of the local office leaves

the case to be determined as between the government, and the party successful
below.

Secretary Sith to the Conmissioner o the General Latd Ofce, October
11, 1S9.. (J. L.)

In this case Mrs. Georgia Fraser has appealed from your office deci-
sion of February 2 1894, reversing the decision of the local officers,
and holding her homestead entry, No. 3144, subject to the right of
Frank C. Davis to make homestead entry of the samne land under his
application, rejected by the local officers on July 10, 1893.

The land involved embraces the E. )., of the SW. and lots 1 and 2
of section 6, T. 30 N., R. 1 W., Lewiston land district, Idaho.

The township map was filed April 12, 1893. Mrs. Fraser made entry
of the tracts aforesaid ol July 8, 1893.

Ol July 7, 1893, Frank C. Davis appeared before I. R. Wiswell,
deputy clerk of the district court of Latah county, Idaho, at Moscow,
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and made out and signed an application to make homestead entry of
said ]and and the affidavits required by law, and transmitted the same
with the fee and commissions to the register and receiver at Lewviston.
In his homestead affidavit he made oath as follows: "That owing to
distance and expense I am unable to appear at the district land office
to make this affidavit." Moscow is situated in T. 39 N., 1t. 5 W.,
twenty-four miles wvest of the land i contest. Lewiston is situated in
T. 30 N., RI. 5 W., twenty-foar miles south of Moscow. The distance
from the land in contest to the land office at Lewiston is thirty-four
miles along, a due southwest line.

Davis' application arrived at the land office on July 10, 1893, and was
rejected for conflict with Fraser's entry; and on that same day Davis
personally in writing, accepted notice of said decision and of his right
to appeal.

On the next day, July 11, 1893, Davis was again present in person
at the Land Office, and filed his affidavit of contest against Mrs. Fra-
ser's entry, alleging, in substance, that he was the prior settler.

A hearing was had on August 25,1893. After which the local officers
found that Davis was the prior settler as alleged; but they recommended
that his contest be dismissed, because his application for homestead
entry made before the deputy clerk at Moscow, did not show that he,
or his family, or some meinber thereof, was residing upon the land at
the time of his application.

Davis was duly served with notice of said adverse decision, but took
no appeal therefrom.

On February 24 1894, your office, considering the decision of the
local officers in pursuance of Rule of Practice 48, reversed the same
and held that Mrs. Fraser's entry was subject to the right of the coll-
testant, Davis, to enter said land under his rejected application above
referred to.

From said decision Mrs. Fraser has appealed to this Departnlent.
This brings before ne for examination both the facts and the law of the
case.

Under the rule, in the absence of an appeal, your office assumed to,
be true the finding of the local officers that Davis was the prior settler.
Even upon that assumption, (which is not sustained by the evidence),
1 am constrained to dissent from your office decision. The local officers
overlooked the act of May 26, 1890 (26 Stat., 121), amending section
2294 of the Revised Statutes. Your office overlooked the fifth section
of the act of March 3,1891 (26 Stat., 1095), amending sections 2289 and
2290 of the Revised Statutes. onisidering said three sections together,
as amended, it is plain that homestead papers prepared hbfore a clerk,
or other officer remote from the land office, take effect only when filed
in the proper land office. Davis' application did not reach the register
until July 10; two days after Mrs. Fraser's entry had been .consum-
mated. It was error to hold that Davis' application was executed, i. e.
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became a finished act, before the filing of it; and that it would be
returned to be made of record; and that Mrs. Fraser's entry was
subject to it.

Homestead applications and affidavits made before a Unjted States
Commissioner, or the clerk of a State court, are not lawful and valid,
unless they show that the applicant "is prevented " by reason of dis-
tance, bodily infirmity, or other good cause, from personal attendance
at the district land office. The only showing on this subject in this
case is in the following words, extracted from the homestead affidavits:
" That owing to distance and expense I am unable to appear at the
district Land Office to make this affidavit."7

This is not sufficient. The distance from the tract in contest to Lewis-
ton is onily ten miles greater than the distance to Moscow; and the dif-
ference could be ridden in two hours 'without additional expense.
Distance and expense did not prevent the young man (he is twenty-one
years old), from going to Lewiston on July 7. His father testified:

Before he got this notice he and I were down here (ill the land office), to see in
regard to Mrs. Frnser's filing on the land, and ascertained the fact here, that his
application for filing on the land had been rejected.

On July 10, in the land office before the register, young Davis accepted
service of notice of the rejection, and on the 11th he made and filed his
affidavit of contest.

By failure to appeal from the decision of the local officers, Davis
waived whatever right he had or might have acquired by pursuing his
contest to. a successful termination; and eliminated himself from the
case, which remained to be considered by your office only as between
Mrs. Fraser and the government. This Department will not re-open
personal controversies, which the parties have abandoned, apparently
with satisfaction. Morrison v. McKissick (5 L. D., 245); Curtiss v.
Simmons (6 L. D., 359); Schrotberger v. Arnold (6 L. D., 425); Doven-
speck v. Del] (7 L. D., 20); Grass v. Northrop (15 L. D., 400).

I have carefully examined the testimony, and find that the evidence
proves by a clear and palpable preponderence that the contestant,
Frank C. Davis, was not an actual bona fide settler upon the land at
any time. All the work done by him on the premises,-the girdling
and deadening of trees, the log-rolling and brush-burning and the
plowing-was done by him for the benefit of his father, and his two
elder brothers, and at their instance and request. There was no house,
and no idication of a purpose to build a house. Young Davis, who
had very recently become of age, continued to reside in his father's
house. All the testimony repels the idea that he did the work
described in the testimony, with intent to establish and maintain a
home for him self.

For the foregoing reasons your office decision is hereby reversed.
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L. B. SHAPLAND ET AL.

Motion for review of departmental decision of August 8, 1895, 21 L. D.,
'84, denied-by Secretary Smith, October 11, 1895.

RAILROAD GRANT-SELECTIONS WITHIN MII:EFAI DISTRICTS.

CHARLES RI. FISHER.

Railroad comipanies in giving notice of applications for patent under the circular of
July 9,1894, will be required to describe in the published notice the sub-divisions
covered by such applications,except where the list covers all the odd nLnbered
sections in a township, in which event the notice can so state.

Secretary Smith to the (Comissioner of the General Land Offoe, October
11, 1895.

I am in receipt of your office letter of September 18, 1895, making
report upon letters from Chas. H. Fisher, Esq., dated June 29 and July
21 last, iii the matter of the advertisement (in accordance with depart-
mental circular of July 9, 1894, 19 L. D., 21) of lists of lands selected
by railroad companies within mineral districts.
- Your report brings to my attention the fact that, under said circular,
publication is only required to be made by the company of the town-
ships for which application has been made for lan(Is on account of its
grant, the interested public being referred to the local office for infor-
mation as to the particular subdivisioal description overed by the
company's application for patent.

While the circular will bear this construction, yet upon considera-
tion, I am satisfied that the publication of notice by townships only,
will be of little service as a notice to those most likely to be interested.

The necessity of traveling to the local office to ascertain the exact.
tracts applied for by the railroad companies puts the expense upon
those least prepared to bear it, and, while it is true that the publica-
tion of the subdivisional description applied for will entail an additional
expense upon the companies, yet. it would seem that being anxious to
secure patents, they should be required to give any notice thought to
be necessary by this Department for the protection of individual rights.

The settler in giving notice of his intention to make proof upon his
claim is required to particularly describe the lands covered thereby,
and I can see no good reason why the notice by the company, if it is
to be of any service s information 'to the public, should not describe
the lands applied for with the same exactness.

The companies, therefore, will be required 'hereafter in giving notice
under the circular of July 9, 1894, spra, to describe in the published
notice the descriptive sub-divisions covered by their applications for
patent, except where the list covers all the odd-numbered sections in a
township, in which event the notice can. so state.
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The local officers will be notified accordingly and you will also advise
Mr. Fisher hereof. Herewith are returned his letters for the purpose
indicated.

KNAPP v. KALKLOSCH.

Motion for review of departmental decision of May 18, 1895, 20 L. D.,
483, denied by Secretary Smith, October , 1895.

RAILROA-D GRANT-TIMBER CUL'TIURE APPLICATION.

SACHS V. HASTINGS AND DAKOTA Y. CO.

An application to imake timber calture entry of land embraced within a railroad,
indemnity withdrawal confers no right as against the grant, or the government,.

Where land covered by such an application is restored to the public domain, after
the repeal of the timber cnltnre law, there is no right in the applicant that can
be recognized as within the protective terms of said repeal.

Secretary 84ith to te Comnissoner of the General Land Office, October
11, 1895. (C. W. P.)

I have considered the appeal by Wilhelm Sachs fron the decision of
your offilee of Jalitary 1.8, 1894, rejecting his application to malie
timber culture entry of the NW. of section 27, T. 122 N., R. 42 W.
Marshall land district, Minnesota.

The land in controversy is within the indemntity limits common to the
Hastings and Dakota and the Saint Paul, Minneapolis and Manitoba
Railroad grants, withdrawals for which, under the granting acts, were
ordered, and continued in force until May 22, Sl91, when they were
revoked, so far as the indemnity lands are concerned, by departmental
order, issued under the act of September 29, 1890. (26 Stat., 496.)

Ja nuary 20, 1880, Sachs applied to enter this land under the timber
culture law, and appealed from the rejection of his applicatioi, which
appeal was pending and undisposed of, when he made a second appli-
cation on Januarv 23, 1886i to enter the same under the timber cul-
ture law.

No action was takei by your office on Sachs' appeal for nearly four-
teen years.

The Hastinigs and Dakota Railway Company made selection of this
land October 29, 1891.

On Sachs' second app]ication, a hearing was had before the local
officers, who allowed his application. From this decision the Saint
Paul, Minneapolis and Manitoba Railway Cornpany appealed, but no
appeal was taken by the lastings and Dakota Railway Company.

The decision appealed from holds that Sachs' application of January
20, 1880, was properly rejected by the local officers, because the land
was then reserved for railroad purposes, and as the timber culture laws
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were repealed by the act of March 3, 1891 (26 Stat., 1095), while the
land i question was yet i a state of reservation, it was not subject to
disposal under the timber culture laws, after the restoration by depart-
mental order .of May 22, 1891, issued undcr the act of September 29,
1890, spra.

Your decision also held that Sachs' application of January 2, 1886,
should have been rejected by te local officers because this irst appli-
cation to enter said lanl was then pending on appeal, and he was
thereby precluded from making a second al)ldication for the same land.

Sachs' specifications of error are as follows:
1.st. Error o te Hoe. Commissioner i rejecting the application becanse the land

had (at one time).beeni withdrawn for railroad purposes.
2nd. Error of the Hon. Commissioner in rejecting the application because the act,

under which it was made, hail been repealed.
3rd. Error of the-Hon. Commissioner in rejecting the application because the tract

applieil for ail been selected by the Hastings ad Dakota Railway Company,
October 29, 1891.

SECIFICATIOxNS.

1st. The withdrawal of this land, for railroad purposes, was revoked May 22, 1891,
thuls removing the first canse for rejecting the application.

2d. The act reprealing the timber clture laws specifically provides for just
such causes as the one now under consideration, aid reads as follows: Provided,
That tis repeal shall not affeet any valid rights heretofore accruel or accrning under
said laws, ut all im tide claims lawfnlly initiated before the passage of this act
may lbe perfected pon due conipliance witl law, in sarne manner, upou same ternis
and conditions, and sbject to the same liniitations, forfeitores and contests as if
this act liad not been passed.' Te lav therefore removed the second cause for
rejecting the application.

3d. Tlie application, ow under comsideration, oas imade and became a matter of
record, prior to October 29, 1891, the date the tract was selected by the 1-astiligs and
Dakota Railvay Conipany. The rights of the application were, therefore, para-
mount to the selection nfd left no cause fr rjecting the same.

The action rejecting both of Sachs' applications was proper, by
neither of which were any rights acquired either against the United
States or the company. Shire v. Chicago,- St. Paul, Millneapolis and
Omaha iiailway Co. (10 L. 1)., 85); flestetun v. St. Pan], Minneap-
olis and Manitoba Ry. Co. (12 L. D., 27); McFarlane v. Hastings and
Dakota Ry. Co., Id., 228; William Ray Durfee (15 L. D., 91); St. Paul,
Minneapolis and Manitoba Thy. Co. v. Ieslik (19 L. D., 275); olsey v.
Chapman (101 U. S., 755); Wood v. Beach (156 U. S., 548.)

But it is objected that at te date of te restoration of the land by
the order of May 23, 1891, it became subject to the application of Sachs.
The answer to this contention is, that the ands were restored Ma-y 22,
1891, and the timber culture act had then been repealed by the act of
March 3, 1S91, suprct. Te restored laud could then only be entered
under the homestead law. Chicago, St. Paul, Minneapolis and Omaha
Ry. Co. (12 L. D., 259).

Then it is isisted that by the act of March 3, 1891, stupra, the rights
of Sachs' application were protected and were paramount to the com-
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pany's selection. This is not so. Sachs' application to enter the land
was improperly allowed by the local officers, and conferred no right
whatever against the grant to the company. Atlantic, Gulf and West
India Transit Co. v. Lutz (19 L. D., 11); Northern Pacific Ry. Co. v.
Hunt (18 L. D., 163); Shire v. Chicago, St. Paulj Minneapolis and
Omaha ity. Co., spra.

For those reasons your office decision is affirtned; Sachs' application
of January 20, 1880, will be rejected, and his entry on his application
of January 23, 1886, caneelled.

MCCHESNEY . MCALLISTER ET AL.

Motion for review of departmental decision of August 3, 1895, 21 L.
D., 71, denied by Secretary Smith, October 11, 1895.

COAL LAND ENTRY-SPECU LATIVE ENTRY.

ELWOOD B. STAFFORD ET AL.

A coal land entry not Ide for the uise and benefit of the ertrynian is illegal and must
be canceled.

Secretary Smith to the Commissioner of the General Land Office, October
11, 1895. (C. J. G.)

I have considered the case of the Pleasant Valley Coal Company, as
transferee of Elwood K,. Stafford, on appeal by said company from your
office decision of April 17, 1894, holding for cancellation the coal entry
No. 69 of said Stafford, made September 20, 1883, for the SE. - of the
NE. I of Sec. 17, T. 13 S., R. 7 E., Salt Lake City, Utah, land district.

The record shows that Elwood R. Stafford, on September 20, 1882,
filed coal declaratory statement No. 599 for the SE. of the NE. 1, the
E. a of the SE. and the SW. I of the SE. I of Sec. 17, T. 13 S., R 7
E.; that o September 20, 1883, he filed a relinquishment for the E. -

of the SE. and the ST. - of the SE. 1 of Sec. 17, and made coal
entry No. 69 for the remainder.

On September 19, 1882, the date of his declaratory statement, Staf-
ford executed a power of attorney in favor of Henry Wood, and every
subsequent act in regard to this entry, including the relinquishment
above mentioned, and the final affidavit under paragraph 32 of the coal
regulations, was performed by said Wood. As the final affidavit at
the time of actual. purchase must be made by claimant himself, and as
the. affidavits of Agent Wood and two witnesses under paragraph 35,
were unsatisfactory, for the reason that they failed to state that the
land "is chiefly valuable for coal," claimant was allowed by your office
letter of May 29, 1891, to furnish a new affidavit nuno pro tune.
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-Under date of December 22, 1891, the register reported to your office
that every effort had been made to find the entryman Stafford, but
without avail, and enclosed the "* unclaimed" letter of notification as
evidence of service. Te register also transmitted a letter from one
William F. Colton, Assistant Secretary of the Pleasant Valley Coal
Company, in which he stated that said company is the present owner
of the lands described in coal entry No. (9; that the entryman himself
had long since left the Territory, and his present whereabouts could
not be ascertained, and therefore the affidavits required by the Depart-
ment could not be furnished. In lieu thereof he asked to be allowed to
furnish the affidavits of disinterested witnesses as to the character of
the land in question.

Under date of January 23, 1894, the register transmitted to your
office an affidavit by William F. Colton, in which he states that he is
Assistant Secretary of the Pleasant Valley Coal Company; that said
company relying upon coal cash entry certificate No. 69 held by Elwood
E. Stafford, purchased in good faith from said entryinan the SE. of
the NE. i of Sec. 17, T. 13 S., R. 7 E., and have held and worked te
same for coal during the past ten years. Affiant frther states that he
is informed and believes that the entryman Stafford has long since left
the Territory and that the affidavits required by the Department cannot
therefore be obtained. There are also submitted affidavits by William
Bird and Edwin Z. Carpenter to the effect that the land embraced in
entry No. 69 is chiefly valuable for coal, and the request made that
said entry be approved for patenting.

()n February 10, 1894, your office sent to the local officers a letter in
which was said-

The regulations require that the affidavit made at time of actual prchase, under.
paragraph 32 shall be made by claimant, see also 2 L. D., 735, and failure to make
such affidavit has been held by this office sufficient cause for' the cancellation of an
entry.

It would seem, however that in the case of coal entry No. 69, that, if, as stated in
the affidavit of Mr. Colton, the Pleasant Valley Coal Company purchased the tract
embraced in said entry, in good faith from the etryman, and have held the same,
and developed the coal thereon, and, the failure to require the affidavit under para-
graph 32, to be sworn to by the claimant was a mistake of the local officers that can-
not be rectified, the ancellation of said entry would work a hardship to the present
owners. I see, therefore, no reason why said entry may not be considered on its
equities.

The coal company was then notified that it would be required to show
title to said coal entry from the entryman, and also to furnish evidence
of the authority of William F. Colton to represent the company.

Under date of February 26,1894, the register transmitted to your
office a certified copy of a quit claim deed, dated and acknowledged
September 19, 1882, and filed for record September 25,1883, b& which
it appears that Elwood R. Stafford conveyed all his right, title and
interest in the land described in his declaratory statement No. 599, to
wit: the SE. 1 of the NE. 1, the E. of the SE. and the SW. i of
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the SE. of Sec. 17, T. 13 S., R. 7 E., to the Pleasant Valley'Coal
Compauy.

It thus appearing that one year prior to entry, said Stafford had
parted with the land embraced in this entry, your office, on April 17,
1894, held the same for cancellation (7 L. L)., 422).

On May 11, 1.894, the Pleasant Valley Coal Company filed a motion
for review, and, by your office letter of May 23, 1894, you declined to
disturb your decision of April 17, 1894.

Motion was also made to confirm said entry under the provisions of
section 7 of the act of March 3, 1891 (26 Stat;, 1098).

As shown by the recital of facts in this case, the final affidavit under
paragraph 32 of the coal regulations was sworn to by Hlenry Wood as
the attorney in act for Elwood Rl. Stafford. The regulations under the
coal land law approved July 31,1882, require that the affidavit made at
the time of actual purchase shall be made by claimant himself (2 L. D.,
735). The original affidavit or declaratory statement of Stafford, in
which he declared his intention to purchase the land in question was
filed September 20, 1882. The quit claim deed by which he conveyed
his right, title and interest in said land to the Pleasant Valley Coal
Company is dated September 19, 1882, or the day before le filed his
declaratory statement. It is true the said company has filed in the
case an affidavit of one M. K. Parsons, who states, Linder oath, that as
an attorney, he drew up the papers i the matter of Stafford's declara-
tory statement Ol September 19, 1882, and that said declaratory state-
ment was filed in the Salt Lake laud office on that day. It is fair to
presume, however that said paper was not filed before September 20,
1882, for the reason that a declaratory statement would not be filed by
the register until the fees had been paid to. the receiver, and receipt
was not issued i the case until September 20,1882. But, granting
that this affidavit is true, and granting also that the error of the local
officers in accepting the affidavit of Agent Wood at time of actual
purchase could be rectified by the filing of satisfactory affidavits of
two isinterested witnesses, yet the fact that one year prior to final
proof and entry Stafford had by quit claim deed parted with all his
right, title and interest in the land to the Pleasant Valley Coal Coin-
pany, is good ground for holding the entry for cancellation. The law
is plain that an entry must be held for the use and benefit of the
entryman (Union Coal Company, 17 L. D., 351).

As the entry was property eld for cancellation on other grounds, it
is unnecessary to discuss in this connection the provisions of the act
of March 3, 1891.

Your office dec sion is hereby affirmed.
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MC1NNES V COTTER ET AL.

Motion for review of departmental decision of August 9, 1895, 21
L. D., 97, denied by Secretary Smith, October 11, 1895.

CONFIRMATION-SECTION 7, ACT OF MARCH 3, 191.

RADABAUGH v. HORTON ET AL.

A mortgage covering a legal sub-division, with the exception of one acre thereof, is
such an encumbrance of the entire sub-division as to bring the entry thereof
within the confirmatory provisions of section 7, act of March 3, 1891.

Secretary Smith to the Comnmissioner of the General Land Ogce, October
11. 1895. (E. E. W.)

The contestant, C. C. Radabaugh, has filed a motion for review of the
decision rendered in the above styled contest on the 19th of March,
1895 (unreported), and the same has been duly considered.

Raughley orton, the contestee, made timber culture entry of the
W. W NW. 1, Sec. 30, T. 22 S., R. 2 E., October 5, 1878. On the 16th
of October, 1886, he made final proof, and received final certificate.
On the 10th of June, 1887, he gave the International Bank of Newton,
Kansas, two mortgages on all the land, except one acre in the NW. {
NW. £, described by metes and bounds, and exptessly excepted, to
secure the payment of two promissory notes, one for $1,200, and the
other for $60. Three days later, June 13, 1887, Radabaugh instituted
contest, alleging that Horton had not complied with the law in the
matter of the planting and cultivation of trees. On the 30th of Novem-
ber, 1887, the register and receiver rendered a decision sustaining the
contest, and recommending cancellation of Horton's entry. Horton
appealed, and ou the 27th of September, 1889, the Commissioner of the
General Land Office affirmed the decision of the office below. Horton
appealed again, and, on June 11, 1891, the Department affirmed the
decision of the Commissioner of the General Land Office. Pursuant
to this decision Horton's entry was cancelled September 9, 1891, and
thereupon Radabaugh made homestead entry of the land October 6,1891.
On the 5th of October, 1892, W. M. Shever and Sarah A. Edwards filed
a motion for review of the said decision of June 11, 1891, alleging that
Shever was the assignee of the mortgege for $60, and Edwards of the
one for $1,200; that as such assignees they were entitled to intervene
in the case, and that all proceedings up to that time bad been taken
without notice to them. On the 7th of July, 1893, the motion was sus-
tained, and a decision rendered reinstating Horton's entry, and requir-
ing Radabaugh to show cause why his entry should not be cancelled.
Such cause not being shown, on the 8th of February, 1894, the Com-
missioner of the General Land Office held Radabaugh's entry for can-
cellation. Radabaugh appealed, and on the 19th of March, 1895, the
Department affirmed the decision of the Commissioner. The motion
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under consideration is for review of this last mentioned decision of the

Department.

The decisions of the Department of June 11, 1891, and March 19,

1895, were both based on Sec. 7 of the act of Congress of March 3,
1891, 26 Stat., 1095, which provides that-

all entries made under the pre-emption, homestead, desert-land, or timber-culture
laws, i which final proof and payment may have been made and certificate issued,
and to which there are no adverse claims originating prior to final entry and which

have been sold or incumbered prior to the first day of March, eighteen hundred
and eighty-eight, and after final entry, to bona fide purchasers, or inclmbraucers,
for a valuable consideration, shall unless upon an investigation by a government
agent, fraud on the part of the purchaser has been found, be confirmed and patented'
upon pesentation of satisfactory proof to the Land Department of sch sale or
incumbrauce.

In this case the entry was made under the timber-culture laws, and

final proof and payment has been made, and certificate issued. There

was no adverse claim, and the land had been incumbered by the two

mortgages above specified prior to the first day of March, 1888, and
after final entry, to a bona fide inetrnbrancer for a valuable considera-

tion, and no fraud on the part of the incumnbrancer has been found by

a government agent, and none is alleged.

The motion for review is based entirely on the ground that the mort-

gages do not cover all the land embraced in the entry. It is contended

in the motion that because the mortgages lack one acre of covering the

entire tract they do not bring the case within the confirmatory pro-

visionsl of the act of Congress-that to entitle the entry to confirmation

under this act the icumbrance must be upon the etryman's entire

interest in the entire tract.

In the case of Bradbury v. Dickinsoll, 14 L. D., 1. Dickinson, the

entryman, after making final proof and payment and receiving final

receipt, and( prior to March 1 1888, had sold an undivided three-fourths
interest in his entry to a bona fide purchaser for a valuable considera-

tion. The tract was then platted as a town site, and the entryman and

his transferee had also sold about one hundred and ten lots to different

purchasei's. There was no adverse claim, and no fraud ol the part of

the purchasers had been found. But the Department held that the sale

of the three-fourtls interest and the towi lots did not entitle thee ntry
to confirmation. Discussing the question, Mr. Secretary Noble said:

No provision is made for confirming an entry where an undivided part of the tract
covered thereby is so sold. Congress seems to have dealt with an entry as an
entirety, and to hold that it was the legislative intent to confirm where a purchaser
has acquired three-fourths or one-half interest in the entry, would also require in a
proper case, the holding that an entry was confirmed where a purchaser had acquired
a one-tenth interest, or even less. I do not think that this xvas the intention of
Congress when tile act wvas passed.

This decision was followed in the case of Emblen v. Weed, 16 L. D.,

28, where the entryman had sold his entire interest in one-fourth of the

tract, and an undivided ha-lf interest in the remainder; and also in
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Paul V. Wiseman, 21 L. D., 12, in which an undivided half interest had
been sold.

In the case of Snbw v. Northey, 19 L. D., 496, the entryrnan had sold
his entire interest in one-half of the land prior to March 1, 1888, and
the other half subsequent to that date. The Department confirmed
the entry as to the half sold prior to March 1, 1888, and cancelled it as
to the other. This rule was also followed i the case of William Ran-
dolph, 20 L. D., 411, where the entryrnan's entire interest in a certain
portion of the tract had been sold.

The decision in this case is not inconsistent with those in the cases
of Randolph, and Snow v. Northey, above cited, in which it was held
that where an entrymnan had sold his entire interest in a certain subdi-
vision of the land, the entry would be confirmed as to that subdivision,
and where only an undivided interest in the land had been sold the
entry would not be confirmed.

In this case the entry embraces two subdivisions, aggregating 83.71
acres, though 'it is treated as only one tract. Each of the mortgages
covers the entryman's entire interest in the whole tract, except the one
acre. Considered by separate subdivisions, both incumbrances cover
the SW. 4 NW. 1 entirely, and all of the NW. ±I NW. 1, except one acre.

No argument is necessary to show that the entry must be confirmed
as to the SW. 4 NW. . But the Department does not divide subdi-
visions. The entry must be confirmed as to the whole of the NW. -
NW. 1, or cancelled as to the whole of that subdivision. It cannot be
confirmed as to all of that subdivision, except the one acre, and can-
celled as to the one acre. If the mortgages are not incdmbrances upon
the whole of the subdivision they cannot be recognized as incumbrances
upon any portion of it, within the meaning of the act of Congress. It
is the judgment of the Department, however, that they constitute such
incumbrances uon the subdivision as must bring it within the con-
firmatory provisions of the act. The act is purely remedial in its char-
acter, and must be liberally construed. To hold that the exception of
one acre excluded the entire subdivision from confirmation would be to
allow the spirit, if not the letter, of the act to be defeated by a bare
tech nicality

The contestant maies a strong appeal on the ground that he has
complied with every condition of his homestead entry, made valuable
improvements, and acted throughout in good faith. He also contends
that, acting in good faith, he has acquired rights which cannot be,
defeated by reinstatement and confirmation of Horton's entry. In this
he is unfortunate. His entry and all of his improvements have been
made in violation of the rights of the incumbrancers, and of which the
law charged him with notice.

These, and all other questions raised in the motion, were duly con-
sidered in the trial of the case.

The motion is overruled.
1438-VOL 21-20
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SIOUX IALF BREED SCRIP-LOCATION ON UTNSURVEYED LAND.

MORGAN V. MISSOULA ELECTRIC LIGHT COMPANY.

The law authorizing Sioux half-breed scrip locations on uusurveyed land contem-
plates that the improvements placed on the land by the half-breed must be put
there by him in good faith, and for his personal use and benefit, and not for the
gain and advantage of third parties.

Secretary Smith to the Commissioner of the General Land Ofice, October
11, 1895. (P. J. C.)

The record here shows that Daniel B. Bailly filed an application to
locate Sioux half breed scrip No. 100 D, June 20, 1892, " on unsurveyed
land which, when surveyed, will be the N. -of NE. 1 and N. of NW. 
Sec. 26, T. 13 N., R. 19 W., Missoula land district."

The scrip itself seems to have been retained i the local office for
the purpose, as stated by the register in his letter of February 17, 1894,
of "adjustment of said scrip when surveyed."

Said Bailly filed with the scrip an affidavit, alleging that he is the
identical person mentioned in the scrip; that there are improvements
on the land made by me or utnder my personal supervision or direc-
tion, and for my personal use and benefit, consisting of oe frame house
ten by twelve feet;" that he is at this time occupying and residing in
said house; he also describes two other houses on the land, stating

that they are habitable dwellings and occupied by him; that there are
twenty acres under fence and in a good state of cultivation.

On January 4, 1893, James D. Morgan filed a protest against the
acceptance of the scrip, alleging-

First: That the proof offered by said Bailly on making location of said scrip was
and is insufficient in this, to wit:

That it fails to state whether the improvements upon said land were placed thereon
by said Bailly, or that the same were placed thereon auder his personal supervision
or direction.

Second: That the improvements described in said affidavit were made by one D. J.
Heyfron, for his own benefit, long prior to the pretended settlement of said Bailly
and neither by, or for the benefit of or under the supervision or direction of said
Bailly.

Third: That said Bailly on the same day he filed said scrip, deeded the land
covered thereby to one W. E. Moses who thereupon deeded said land, to Charles
E. Cowell who has since deeded said land to the Missoula Electric Light Co., (a
corporation).

Fourth: The protestant further alleges, that he is informed and believes that said
Bailly located said scrip upon said land at the instigation and for the benefit of cer-
tain persons, to wit: Charles Cowell and J. E. Greenough for speculative purposes
and not for his own benefit, except as to the amount received by him for the scrip.

Fifth: Protestant further alleges that such sale was made through said Moses;
that said Moses is a dealer and broker in scrip; and that said location was made by
said Bailly for the purpose of evading the law prohibiting the transfer of such scrip,
and not in good faith.

Sixth: That said Bailly never made a bona fide settlement, established his resi-
dence, or directly connected himself with said land.



DECISIONS RELATING TO THE PUBLIC LANDS. 307

In accordance with your office order of April 14, 1893, a hearing was
had before the local office, at which one Harry.D. Moore represented
the protestant. As a result of said hearing the local officers decided
that the protestant had failed to prove his allegations, and recommended
the dismissal of the protest.

Moore, as attorney for the protestant, filed an appeal from said deci-
sion on September 14,1894. n September 18 following there vas filed
in the local office this paper, addressed to the register and receiver of
the local office (omitting the caption and acknowledgement):

You are hereby notified that I have this day, and by these presents do, abandon
and decline to prosecute further the contest heretofore entered by me against Daniel
B. Bailly, and I abandon all claim of taking an appeal or prosecuting the said con-
test further, and relinquish and surrender all possession of the lands embraced in
said contest. and you are hereby further notified that no person is authorized, in my
name, or for me, or in my stead, to appeal, prosecute or further carry the said con-
test, and you will make such order dismissing the said contest as to yu may seem
meet and proper.

This paper seems to have been acknowledged on September 12. On
October 12, following Moore filed an affidavit before the local office,
and requested that it be transmitted to your office, in which he sets up
that he was the duly authorized attorney of record of the protes-
tant; that he bad never had any notice, or been informed by the
protestant, that he was to cease the prosecution thereof, or of any
compromise or settlement between the parties, or that his services as

attorney were dispensed with; that on September 14, 1893, two days
after the date of the acknowledgment of the revocation, Morgan in-
structed him to immediately file an appeal in said case, which he did

on the same day; he alleges that the settlement between the parties

was collusive, for the purpose of preventing a further investigation into

the character of the scrip location, and also for the purpose of defraud-

ing affiant of his fees. In a separate paper Moore asked leave to

continue the prosecution of the case as the friend-of the government.

When the matter came up for consideration in your office it was

decided by letter of April 24, 1894, that Morgan had a perfect right to

withdraw from the case at any stage of the proceedings, and that

Moore could not be substituted as a party plaintiff, and held that the

government,, being a party in interest, the case would: be considered

under rule 48, of rules of practice; and on an examination of the entire

record, reversed the action of the local office, and held the scrip loca-

tion for cancellation; whereupon the defendant prosecutes this appeal,

assigning errors as follows-

1. In finding and concluding from the evidence that Daniel B. Bailly, who made
the above 'described location, did so in pursuance of a prior agreement or under-
standing and not for his own benefit.

2. In assuming that the location by said Bailly was fraudulent and in violation of
law, in the absence of any evidence to support that assumption.

3. In finding from the facts and circumstances anything inconsistent with honest
and fair dealing.
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4. In reaching a conclusion against the validity of Bailly's location om inference
and suspicion, without proof.

5. In reversing the decision of the local officers; and i failing to hold said location
valid and intact.

I find in the files the application of Harry D. Moore to make home-
stead entry of said land, which was filed and rejected April 30, 1894,
because it was covered by the location of Bailly and the same was
under contest.

There is a motion filed by counsel for Harry D. Moore in which he,
as "intervenor," seeks to have said appeal dismissed, for the reason
that no notice of the same was served on the rotestant Morgan or
upon "this intervenor." This motion will be denied, for the reason
that defendant is under no obligation to serve notice of this appeal
upon either of the parties named. Morgan had withdrawn from and is
out of the case. There is nothing in the files to give Moore the status
of an intervenor, unless it may be his application to make homestead
entry of the land. He has acquired no rights in this controversy that
would entitle him to be heard; consequently, it was not necessary that
notice should be served upon him.

The question involved in this case is very largely one of fact; that
is, as to whether or not Bailly had any direct connection with this land,
or whether his claim thereto or the improvements placed thereon, were
for his personal use and benefit; or whether his connection with the
land was purely speculative and wholly in the interest of this defend-
ant. In your said office letter these facts are sufficiently set forth and
inasmuch as they are substantially correct, the facts will not be restated,
except in so far as is necessary to meet the argument of counsel.

It may be said here, however, that it is conceded that this tract of
land had been in the possession of one H. D. lHeyfron, for three or four
years prior to June 17, 1892; that the tract was partially fenced;. that
there were thirty-five acres of ground in a good state of cultivation,
which had been put in crop by Hleyfron prior to June 17, 1892; that
there were two houses upon the land, one a log house, and the other
partly log and partly frame.

Certified copies of the following instruments are in the record-
A bill of sale, dated June 17, 1892, froml Heyfron to Bailly of his

dwelling house and all improvements made by him on the land. The
consideration expressed is one dollar;

Warranty deed, dated June 20, 1892, from Bailly and wife to William
R. Moses) for the land; consideration $2,300. This was acknowledged
by Bailly in Montana the day of its execution, and by his wife in Colo-
rado, July 2, following;

Warranty deed. from Moses and wife, dated June 20, 1892, to Charles
Cowell and Joseph W. Greenough for the land; consideration, $3,200;
acknowledged by Moses on the day of its execution in Montana, and by
his wife in Colorado, July 1, following;
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Warranty deed from Cowell and wife and Greenough and wife, dated
and acknowledged September 13, 1892, to the Missoula Electric Light
Company; consideration $20,000.

This case in many of its features is very like that of McGregor et al.
v. Quinn (18 L. D.,. 368), wherein it was decided (syllabus)-

A Sioux half-breed scrip location onl nnsurveyed land is not authorized by law, if
the Indian prior thereto has not made, or caused to be made, improvements on the
land for his personal use and benefit.

In that case the facts are set forth, which show that Quinn did not
place any improvements on the land, but relied entirely upon those
purchased as a compliance with the law.

Congress, by act of July 19, 1854 (10 Stat., 304), provided for the
issuance of Sioux half-breed- scrip, and authorized the President to
issue to Indians who were entitled to certain lands mentioned, certifi-
cates or scrip upon their relinquishment of said lauds, which might be
located upon unsurveyed lands " upon which they have respectively
made improvements," and provided that no transfer of the scrip should
be valid.

Under the circular of instructions of January 29, 1872 (1 C. L. L. 723),
local officers were directed, with a view to protect the interests of the
government, and to carry out the law in its meaning," to see that
certain requirements are strictly complied with; among them-

1st. That the application must be accompanied with the affidavit of the Indian;
or other evilence that the land contains improvements made by or under -the per-
sonal supervision, or direction of said Indian, giving a detailed description of said
improvements, and that they are for his personal use and benefit; in other wvords 7
you should he satisfied that the Indian has a direct connection with the land, and is
claiming the same for his personal use. Unless such evidence is filed, yo will
reject the application.

In discussing this feature it was said in the McGregor case (page
372)-

It seems to me that it cannot be seriously contended that the purchase of improve-
ments that are never used or occupied by the Indian is a compliance with the law-

But it is contended in the case at bar that Bailly did put improve-
ments on the land for his use and benefit, and that he did have a direct
coulmection with the land.

The testimony submitted shows what I think may be termed the
shadowy connection of Bailly with the laid. To state it briefly, it is
this: Here is a tract of laud situated in close proximity to Missoular
Montana, that is presumably of great value, if the consideration ex-
-pressed in the several transfers is to be taken as any guide. Heyfron
had been in possession of it for several years. He says he and Moses,
who is shown to be a scrip broker residing in Denver, Colorado, some
time prior to the sale, had a talk about selling the land. Bailly, who
lives in southwestern Colorado, and who says he is a man of very small
ieals, at the suggestion of Hickman, who bad been in correspond-
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elce with Moses, went to Missoula, where he met Moses; they went to
Heyfron and purchased his improvements on and "rights" to the land
for the expressed consideration of $1.00. They admit that this is not
the real consideration, and Heyfron says Cowell paid him the balance,
which was the greater portion, that day. Bailly built a shed on one
of the houses, and says lie ate and slept there for three days.

Granting, for the sake of argument, that Bailly did build a shed, and
did stay there as he says, the question then arises, is this a compliance
with the label Counsel contends that it is; that if the half-breed
erected a mill, or a building for use in fishing, or a store, or a barn, "or
any equivalent structure not contemplating personal residence, it woul
be palpably erroneous to hold that the purposes of the law were not
complied with11. It is urged that it is not contemplated that residence
and home are required; that any improvement "and any direct con-
nection with the land for his personal use" is sufficient; that

his direct connection with the land was a absolutely established by his purchase;
by going into possession for three days; by his building au addition to the house and
occupying it, and by the surrender of ocenpancy of Heyfron, as if Bailly had lived
there for a series of years prior to that time.

Whether improvements placed upon unsurveyed land by the Indiau
of the character suggested by counsel hypothetically would be a coin-
pliance with the law, the Department is not called upon to decide in
this case. It will be time enough to do so when cases involving such
issues are presented. But it may be said that the law under which
this class of entries is permitted clearly contemplates that whatever
improvements are placed upon the land must be put there in good faith
by him, and for his personal use and benefit, and not for the gain and
advantage of third parties. And all the instructions and rulings of
the )epartinent have been iu coasonance with this view. The language
of the instructions quoted above is emphasized in the McGregor case:

In other words, you should he satisfied that the Indian hams a direct connection
with the an1, and is clahning-it for his own personal use.

What "personal ue" of, or what "connection Wit7 the land did
Bailly have? It is so clearly apparent from his testimony that it was
only for the purpose of " complying with the requirements of the stat-
ute," which he so often repeats and dwells upon, and thus enable him
to dispose of the same, that it requires no further elucidation than
simply reading his evidence. He would have brought his family there
if it were necessary to comiply with the law;" he built the shed "'to
comply with the requirements of the statute," and he lived there three
days for the same purpose. He made no personal se of the land or
improvements, and his only connection with it was for this purpose.

I do not understand from counsel that they seriously contend that
his acts were other than those stated, or for anyi other purpose.

It seems to me that this is not such a use s is contemplated by stat-
ute; that it is so purely speculative i its nature as to be abhorrent to
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the policy of the law i the disposition of the public lands. It was not,
in my judgment, contemplated by Congress that this class of entries
should be used as a basis for speculation. It specifically declared that
any transfer of the certificates or scrip would be invalid, thus strength-
ening the belief that they should only be used for the personal benefit
of the scripee.

-It i urged that the statute does not require residence on the land,
and that there are no restrictions on alienation. This is true, yet il
securing public lands good faith and fair dealing are absolutely required.
In my judgment it is fairly shown that there was a scheme here to
get title to this laud in Cowell and Greenough, and possibly in this
defendant, although there is nothing in the record to show who are the
incorporators, stockholders or officers of the defendant company. The
company had an opportunity to be heard upon any and all questions
touching its connection with the transaction, but offered no evidence
except upon the question of the bona lides of Bailly; neither does it
raise any other question by its appeal.

The services of a scrip dealer are enlisted, apparently, and he and
ileyfron talked over the price before Railly got to the ground. Upon
the arrival of the latter a trade was consummated, they three being
present. Cowell paid the greater portion of the consideration, the
amount of which witnesses refuse to disclose. Greenough furnished
the lumber for building the addition. On the day the entry is made
Bailly, the "man of very small means," who borrowed the money to
pay his expenses on the trip, executed a deed to Moses, who on the
same day executed a deed to Cowell and Greenotgli. Collusion between
the parties is denied by Bailly only, but a critical examination of his
testimony, in the light of all the circumstances and the evidence of
Heyfron, does not warrant the conclusion that all these incidents trans-
pired without premeditation. Here was a valuable piece of land, the
title to which, while unsurveyed, could not be secured from the govern-
ment except by use of scrip of some sort, and in order to accomplish
their purpose, the means herein detailed were resorted to. It is incon-
ceivable why Cowell should have paid the purchase price of Beyfron s
improvements and his right to the lahd upon any other theory than his
personal interest in the deal, and the transfer to him and Greenough
for the consideration of $3,200, and by them- to the defendant for $20,000,
are incidents, satisfactory to my mind that the value of the land was
sufficient inducement to aetuate them in the participation in this fraud
upon the government.

It is a well, known rule of evidence that fraud is rarely susceptible
of direct proof, that a mind capable of conceiving fraud possesses inge-
nuity sufficient to conceal it; that it is ordinarily only by circumstances
outside of the usual course of business transactions of Prudent men,
which are termed badges of fraud, that a conclusion may be reached
that would justify a finding that the action is fradulent in law.
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I can not escape the conviction that there is sufficient evidence to
warrant the conclusion that there was collusion between the parties
-named to fraudulently secure title to the land in controversy; that
Bailly's use of and connection with the land was solely for speculative
purposes, and not such a compliance with the law as contemplated by
the statutes.

Your office judgment is therefore affirmed.

]RAILROA) GRANT-FOIIFEITURE-RELINQUISHMENT BY STATE.

HASTINGS AND DAKOTA RAY. CO.

The Hastings and Dakota railway company is entitled to the lands earned prior to
the forfeiture of its charter, and the State cannot, through legislation intended
to operate as a forfeiture, and the relinquishment of the lands by the governor,
defeat the right of said company to receive said lands through its trustee.

Secretary Smith to the Commissioner of the General Land Office, October
(J. I. H.) 11, 1895. (G. B. G-.)

The legislature of Minnesota passed an act, which was approved and
took effect on April. 18, 1895, entitled-"An act to declare a forfeiture
and determination of the rights of the Hastings, Minnesota River and
Red River of the North railway company, afterwards called the Hast-
ings and 1)akota Railway Company, to any of the public lands within
this State, heretofore granted or reserved to aid in the construction of
the line of road of said company."

In accordance with section 3, of said act, the governor of said State
has executed and forwarded to the Department his relinquishment
thereunder to the United States of all and every claim of the State of
Minnesota, and the Hastings and Dakota Railway Company, or its
assignee or trustee, Russell Sage, which has been or might be asserted
through the State of Minnesota to any of said lands not heretofore
conveyed to said company, or its assignee. And in accordance with
said legislative act the governor requests that said lands be restored
to the public domain and disposed of under the homestead laws to
actual settlers.

It appears that in 1857 the Hastings, Minnesota River and Red River
of the North Railroad Co. (" afterwards the Hastings and Dakota Rail-
way Co."), was incorporated under the laws of Minnesota and author-
ized to construct a railroad therein from Hastings to the western
boundary of the State.

By the act of Congress of July 4, 1866 (14 Stat., 87), there was
granted to the State lands in prescribed primary and indemnity limits,
to aid in the construction of a railroad from Hastings through the
counties of Dakota, Scott, Carver and McLeod, to such point on the
western boundary of the State as the legislature of the State may
determine . . .
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Section 3 of said act provided,

That the lands hereby granted shall be subject to the disposal of the legislature
of the State of Minnesota, for the purpose aforesaid and no other.

The State accepted the grant by an act of its legislature approved
April 20, 1867; by section 1 of which it is expressly declared, that the
State of Minnesota assumes and undertakes the trust created in and
by said act and pertaining to said line of road; and section 2 thereof
confers upon the corporation " all the lands, interests, rights, powers
and privileges granted to and conferred upon the State of Minnesota
for-the purpose of aiding in the construction of a railroad " &c. under
the act of Congress supr-a.

The congressional act required the road to be completed within ten
years from acceptance of the grant under penalty of forfeiture of all
the lands then remaining unpatented.

The entire road was finished in 1879, a portion of it being built after
the time named in the congressional grant; but inasmuch as Congress
had not forfeited the grant this breach of the condition did not forfeit
'the company's rights under the grant.

It is settled law that no one can take advantage of a condition subsequent annexed
to an estate in fee but the grantor or his heirs, or the successors of the grantor if the
grant proceed from an artificial person; and if they do -not see fit to assert their
right to enforce a forfeiture on that ground, the title remains unimpaired in the
grantee." Schulenberg if. Harriman (21 Wall,, 44).

- In 1872, the Hastings and Dakota Railway Company sold part of its
road to the Milwaukee and St. Paul Railway Company, and in 1880
sold and conveyed the balance of its road to the same company. The
'sales included everything belonging to the grantor company, except
the land grant and that company's corporate franchise.

Subsequently the State of Minnesota instituted quo warranto pro-
ceedings in the supreme court of that State to forfeit the charter of the
Hastings and Dakota Railway Company, and a judgment of forfeiture
was decreed by that tribunal on December 23, 1886.

By virtue of section 415 of the general statutes of Minnesota (vol. 1,
p. 450), which provides that when the charters of corporations have
expired by their own limitation or have been annulled by forfeiture or
otherwise, such corporations shall nevertheless continue bodies corpo-
rate for the term of three years after the time when they would have
been so dissolved for the purpose of prosecuting and defending actions
by or against them and of enabling them gradually to settle and close
their concerns, to dispose of and convey their property and to divide
their capital stock, the vice president and secretary of the Hastings
and Dakota railway company pursuant to the resolutions of the stock-
holders and board of directors of said company executed on December
9, 1889, a deed to Russell Sage, as trustee of the stockholders, to -all
the lands belonging to said company by virtue of the grant aforesaid,
held in trust or otherwise, and the right to prosecute for said company
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all proceedings and actions necessary to perfect the title of said company
to lands under said grant.

In the case of Hastings and Dakota Railway Company (18 -I. D.,
ml), it was held (syllabus)-

The jdicial proceedings instituted by the State resulting in a decision that the
Hastings and Dakota company by failure to mainta in and operate its road had for-
feited all rights and franchises under its charter, including its land grant, except as.
to lands already earned, will be accepted. by the Department as final, and determina-
tive of the rights of the company, under the laws of the State in regard to matters
properly passed upon.

The judicial dissolution of said company does not defeat the right of the stock-
holders to select and receive, through a trustee appointed for such purpose, inden-
nity for lost lands.

Under the provisions of the State law it was competent for the stock-holders in
said company, after the decree of dissolution, to execute a deed conveying all inter-
est in its land to a trustee, for the purpose of closing up the affairs of said company
and settling the claims of creditors and stockholders, and the power so conveyed
survives the existence of the ompany.

: The question as to the right of the stockholders to select and receive
through a trustee appointed for such purpose indemnity for lost lands
will not be reopened. This question was fully and finally considered
in the ease of Hastings and Dakota Ry. Co. (supra), and the matters of
law and fact adjudicated in favor of the stockholders, and on November
11, 1893, the United States circuit court for the district of Minnesota,
in the case of Hanan v. Sage, wherein the validity of the aforesaid trust
conveyance was assailed, ruled in harmony with the aforesaid depart-
mental decision.

The question now to be considered is whether the State of Minnesota
can defeat the grant by an act of its legislature intending to operate
as a forfeiture, and by the relinquishment of these lands by the gov-
ernor of the State to the United States. Clearly on principle and
authority, I thinlk not. These lands were certified to the State.in trust
for the company; the State accepted theni as trustee of an express
trust; it is not denied that the lands were earned by the company; this
Department and the courts have decided the company to be entitled
to the lands earned before the forfeiture of its carter, and that the
trustee of the company is authorized and is the proper person to
receive them.

The aforesaid relinquishment of the State of Minnesota is rejected.



DECISIONS RELATING TO THE PUBLIC LANDS. 315

'iIIBER CULTURE CONTEST-ACT OF 1AVY 20, 170.

PATTIN V. SITn.

A charge of failure to submit final proof under a timber culture entry within the
-statutory life of the entry, must fail where it appears that under the extension
of time authorized by the act of lay 20, 1876, the entrym an is not in default.

Secretary Smzith to the Comm issioner of the General Land Office, October
11, 1895. I. D.)

The plaiitiff in the case of Eugene M. Pattin v. Walter C. Smith
appeals from your office decision of April 7, 1894, dismissing his con-
test against timber culture entry for the SW. J, See. 28, T. 139,T. 51,
Fargo land district, North Dakota.

Smith made timber culture entry for the land July 5, 1875, and on
December 19, 1892, Pattin began his contest against the entry, eharg-
ing general failure on the part of Smith to comply with the law as to
planting or cultivating any part of said land to trees, and that not over
two hundred living trees stood thereon. Also
that, said entry was made over seventeen years ago and said Walter C. Smith. has
failed and neglected to make inal proof; and that final proof can not be made on
account of the failure or neglect of said Smith to promote the growth of timber
thereon. The failure exists at the present time.

On the day of the hearing, the plaintiff filed an amendment to his
contest affidavit, saying

that since said action was initiated he has discovered that there is a piece of the
land containing two acres and fifty-four rods, upon which there are growing 6,400
trees, etc.

The decision complained of gave a full, -fair and elaborate statement
of the evidence and a review of the law bearing upon the case, and no
reason is seen for differing from its conclusion. The evidence shows
without dispute that the entryman had fully and completely complied
with the law against very unusual misfortunes and disadvantages, and
had finally succeeded in establishing about forty acres-of fine timber.

The only question in the case is the failure to make final proof within
thirteen years from the late of the entry. Five times he met with the
entire loss of a fine growing crop of trees; once by grasshoppers, twice
by fire, and twice by floods. Three times he procured extensions of
time within which to replant and cultivate thetract. These extensions

aggregated six years and were so worded as to entitle him to believe
that the time within which final proof should be made was itself
extended, the last extension being made at a time which, on its face,
gave him a year beyond the life of the entry in which to comply with
the law; but the act of May 20, 1876 (19 Stat., 54), provides:

Provided, further, That whenever a party holding a claim under the provisions of
this act, or whenever making final proof under the saine, shall prove by two good
and credible witnesses that the trees planted and growing on said claim were
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destroyed by grasshoppers during any one or more years while holding said claim,
said year or years in which said trees were so destroyed shall not w ork any forfeiture
of ay of the rights or privileges conferred by this act; and the time allowed by
this act i which to plant the trees and make final proof shall be extended the same
number of years as the trees planted on the said claim were destroyed in the manner
specified in this section.

Sec. 2. That the planting of seeds, nuts, or cuttings shall be considered a compli-
ance with the provisions of the timber culture act:

Provided, That such seeds, nuts, or cuttings of the kind and for the purpose con-
templated in the original act shall be properly and well planted, the grond properly
prepared and cultivated; and in case such seeds, nuts, or cuttings should not germi-
nate and grow, or should be destroyed by the depredations of grasshoppers, or from
other inevitable accident, that the ground shall be replanted or the vacancies filled
within one year from the first planting:

Provided further, That parties claiming the benefit of the provisions of this act
shall prove, by two good and credible witnesses, that the ground was properly
prepared and planted in sch seeds, nuts or cuttings, and were so destroyed by
inevitable accident in such year.

This statute applied to the present case would give Smith until June,
1893, to make final proof by its express terms, and at the date of the
initiation of this contest he was not in default in the matter of offering
final proof, even if the time the statute names, within which final proof
may be made, can be considered mandatory and inflexible under all
circumstances.

Smith's entire gool faith is not questioned and he was not in default
in any matter at the time that the contest charges were preferred.

Your office decision is affirmed; the contest is dismissed, and Smith
will be allowed to make final proof, if no other objection exists.

RAILROAD GRANT-INVALID SCHOOL INDEMNITY SELECTION.

SIOUX CITY AND PACIFIC R. R. Co. . WIESE.

A school indemnity selection, made prior to statutory authority therefor, does not
reserve the land so selected from the operation of a railroad grant.

Secretary Smith to the Commissioner of the General Land Office, October
18, 1895. (W. F. M.)

The land involved in this case is the NE. 4 of the NE. i of section
21, township 17, range 11 E., in the land district of Neligh, Nebraska,
and lies within the limits of the grants of 18432 in aid of the Union
Pacific Railway and the Sioux City and Pacific Railroa(l companies.

By letter of November 24, 1891, your office, in passing upon the
status of this land, held that it was excepted from the operation of the
grants by virtue of a State indemnity school selectioii of date July 1,
1858, which selection, though invalid, had remained of recofd until
July 3, 1880, when it was canceled by your office. By the same letter
a selection of the Union Pacific Railway Company of the land in ques-
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tion. was canceled, and the claim of the Sioux City and Pacific Rail-
road Company was denied. There was Do appeal by either company
from this decision.

Meanwhile, on September 25, 1893, Asmnus Wiese was allowed to

make cash entry of the land, and on October 17, 1894, Brdette,

Thompson and Law, of this city, counsel of the Sioux City and Pacific

Railroad Company, filed in your office a protest against the issuaiceof
patent to Wiese, setting out various grounds of objection thereto. This

protest was dismissed, and the company, though intending to appeal,
failed, through inadvertence, to file the aine before the expiration of
the time allowed therefor.

When the appeal was presented to your office it was rejected, for the
reason that it was sought to be filed out of time.

The company has now presented to this Department a duly verified
petition for certiorari, wherein all the foregoing facts are set out, the
same being accompanied by copies of the decisions rendered by your
office and of which complaint is made.

This Department'is asked to interfere at this stage of the proceed-
ings on the ground that your office erred in holding that the invalid
school selection of the State of Nebraska operated to except the land
from he. grants, and that inasmuch as this action can not in any man-
ner affect the real title to the land, and since only a question of law is
involved, it is the plain duty of this Department under its supervisory
authority to correct an error, which the courts when appealed to would
certainly rectify.

Since the decision of your office complained of, this Department has
held, in the case of the Union Pacific Railway Company v. United
States (17 L. D., 43), that a school indemnity selection, made prior to
statutory authority therefor, does not reserve the land so selected from
the operation of a railroad' grant on definite location of the road, and
in that case the earlier one of Fitch v. Sioux City and Pacific Railroad
Company was in express terms overruled as to that point.

It appears, therefore, from the ex parte showing presented, that the
petitioner is entitled to the relief prayed for, and the record will be
duly certified to this Department accordingly.

. .~~~~~~~~~~~~~~~~~~~~~~~~~
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RAILROAD LANDS-PRICE OF LAND.

JOEL E. DAVIS ET AL.

Odd numbered sections excepted from the rant to the Union Pacific, and sold to
grantees of the railroad company inder section 5, act of March 3, 1887, are
properly rated at trouble minimum.

Secretary Smith to the Commissioner of the General Land Office, October
18, 189-5. (E. M. R.)

The various tracts involved in this case constitute the S. - of section
3, T. 5 N., R. 65 W., 6th P. M., Denver land district, Colorado.

The record shows that under the fifth section of the act of March 3,
1887 (24 Stat., 556) the following cash entries were made:

Joel E. Davis for the E. - of the W. - of the SW. A, and the E. W of
the SW. - and the XV. of the SW. ;

Charles Camp for the W. -2- of the W. & of the SW. 1;
Charles Emerson for the E. of the SE. of SE. i;
Annie Burrows for the W. of the NE.- of the SE. 4;
Mary E., Frank A. and Fred M. Dille for the E. of the NE. 1 of

the SE.4;
Robert Hale for the W. of the SE. 1 of the SE. k

These various entries were allowed nnder the doctrine laid down in
Union Colony et al. v. Fulniele et al. (16 L. D., 273 and 17 L. D., 353).

At the time of making the entry the various claimants offered $1.25
an acre, which was rejected by the local officers and $2.50 demanded,
which was paid under protest.

Upon appeal your office decision approved for patent these various
entries and held that the local officers had properly charged $2.50 an
acre, from. which action as to the price of the land the various parties
appealed, claiming the price asked to be improperly charged.

They were allowed to purchase under the act of March 3, 1887, for
the reason that they were bonide purchasers of their respective tracts,
believing at the time of such purchase that they were railroad lands.

These lands are rated at double minimum price because they are
within the limits of the grant for the Union Pacific railway company.

The act of March 3, 1887, provides for making payment to the
United States for said lands at the ordinary government price fox like
lands." ''

While, under the portion of the act just quoted, the term "ordinary
government price" would, read by itself, seem to indicate that the
minimum valuation of $1.25 per acre was intended, yet, when read in
connection with the words "for like lands ", which immediately follow,
I am of opinion that the double minimum price charged was a proper
one, inasmuch as like lands" should be sold at that price.

The decision appealed from is therefore affirmed.
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SPAULDING V. NORTHERN PACIFIC R. R. Co.

Motion for review of departmental decision of July 16, 1895, 21 L. D.,
57. denied by Secretary Smith, October 18, 1895.

PRACTICE-SERVICE OF NOTICE BY PUBLICATION.

BROTEN V. JASKOWIAK.

In the service of notice by publication the copy of the notice to be sent by registered
nail should be directed to the " last known address" of the defendant, and not
to the post office nearest to the land involved in the contest.,

Secretary Smith to the. Commissioner of the General Land Office, October
18, 1895. (E. M. R.)

This case involves the NW. i of See. 4, T. 45 N., R. 21 W., St. Cloud
land district, Minnesota.

The record shows that on February 20, 1888, John Jaskowiak made
homestead entry for the above described tract.

On August 9, 1892, Charles Broten filed his affidavit of contest, alleg-
ing abandonment on the part of the entryman.

On December 19, 1893, the local officers rendered their decision in
favor of contestant, and, upon appeal, your office decision of June 20,
1894, remanded. the case to the local office on the ground that the
service of notice upon the defendant was defective, and they were
ordered to allow the contestant thirty days in which to apply for notice
and proceed under the rules of practice. If the entryman did not
respond after due notice, the testimony already taken would be sub-
mitted; and further, if the contestant failed to take any further action
the local officers were directed to dismiss the. contest.

It appears from the record that at. the time of making homestead
entry the entryman gave his address as Silver Lake, McLeod cont y.
The record shows that he was served by publication and that notice of
the affidavit of contest was mailed to him at Sturgeon Lake, Minnesota,
and returned as "not called for."

Rule 14 of practice is as follows:

Where notice is given by publication, a copy of the notice shall be mailed by
registered letter to the last known address of each person to be notified, thirty days
before the date of the hearing, and a like copy shall be posted in the register's
office during the period of publication, and also in a conspicuous place upon the
landi for at least two weeks prior to the day set for hearing.

In order to gain jurisdiction of the parties in cases where notice is
served by publication, it is necessary to strictly follow the, requirement
of the rule. The rule does not provide for the sending of notice to the
post office nearest the land, which was done in this case, but "to the
last known address" of the defendant. In addition to this it appears
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that the decision rendered by you is in the nature of an interlocutory
order and therefore not appealable. The right of appeal would only
ripen when final action was taken by the local officers, under the direc-
tiol contained in your decision.

The decision appealed from is affirmed.

GRANT OF SALT SPRINGS AND SALT LANDS TO TE STATES.

THE STATE OF ALABAMA.

In the grant of salt springs and salt lands to the several States the phrase, "the
land reserved for the use of the same" means the section including each salt
spring.

The Department is without authority to withdraw from settlement and entry lands
for the benefit of the State under said grant,-as necessary and proper for the
working of salt springs that are not in use by the State.

Secretary Smith to the Governor of Alabama, October 21, 1895.

(J. I. .) - )

Your letter (which bears no date and was handed by yourself to me
in person some time last August), in relation to salt springs and salt
lands alleged to have been granted to the State of Alabama by the
United States by the act of March 2, 1819 (3 Stat., 489), was, on Sep-
tember 28, 1895, referred to the Comimissioner of the General Land
Office for investigation and report.

Your letter calls attention to the act aforesaid, and alleges:
I. That there are seven of said salt springs situated as follows: One in section 21,

one in section 22 and one in section 27, in township 7 N., R. 1 E.; and one in section
33 and one in section 34, in township 6 N., R. 2 E.; and one in section 21 and one in
section 28, in township 5 N., R. 2 E.; Clarke county.

II. That there never was designated by the President of the United States, nor by
the Commissioner of the General Land Office, any of said public land in the sections
named, or elsewhere for the use of said salt springs; nor did the President ever
designate " such other lands as may by the President of the United States be deemed
necessary and proper for working the said salt springs, not exceeding in the whole
the quantity contained in thirty-six entire sections," and

III. That each of the said salt springs have at intervals been worked and salt
made thereat; but nothing of the kind has been done for several years past; and
the United States has permitted to be taken up much of said land by cash entry, and
more recently by homestead entry, even in large part the sections in which said salt
springs are located, thus rendering it impracticable to work the same profitably.

And therefore, your letter, in behalf of the State of Alabama, requests
the Secretary of the Interior, under and by virtue of the authority of
the President under the statute aforesaid-

IV. To designate and set apart to the State of Alabama, the aforesaid seven sec-
tions of lands on which said salt springs are situated; and also that the following
lands adjacent to said salt springs, or as near thereto as practicable, which still
remain vacant, be granted to the said State, in lieu of those lands immediately adja-
cent to said salt springs, which have been entered and taken up by private parties;
all being in townships north and ranges east of the St. Stephens meridian, State of
Alabama, to wit:
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Then follows in your letter a list embracing the seven sections afore-
said, ad two hundred and forty-two smaller tracts or subdivisions,

aggregating 23,165.35 acres of land, lying within an area thirty miles long

north and south, and varying in width from six to eighteen miles. Three

maps are also attached to your letter as part thereof, intended to show

the location of the salt springs and the subdivisions of land embraced

in your application.

In reply I have the honor to communicate the result of examination

of public records in this Department.
By section 6 of the enabling act of March 2, 1819 (3 Stat., 489), Con-.

gress " offered to the convention of the said territory of Alabama, when
formed, for their free acceptance or rejection, which, if accepted by the

convention, shall be obligatory upon the United States,' the following

proposition:

Second. That all salt springs within the said territory, and the lands reserved for
the use of the same, together with such other lands as may by the President of the
Lnited States be deemed necessaryand proper for working the said salt springs, not
exceeding in the whole the quantity contained in thirty-six entire sections, shall be
granted to the said State for the use of the people of the said State; the same to be
used under such terms, conditions and regulations, as the legislature of the said
State shall direct: Provided, That said legislature shall never sell, nor lease the
same for a longer term than ten years at any one time.

On August 2 1819, the convention of the people of Alabama, by

ordinance accepted said proposition; and afterwards gave notice thereof

to Congress. By joint resolution, approved December 14, 1819 (3 Stat.,

608), Congress admitted Alabama into the Union as a State. Where-

upon, by force and virtue of the aforesaid legislative grant, the "salt

springs" aforesaid, and " the lands reserved for the use of the same,"

aforesaid, became vested in the State of Alabaia, for the uses and

purposes prescribed in the enabling act aforesaid.

"All salt springs within the said territory and the lands reserved for

the use of the same," is a phrase which has had a fixed and definite

legislative meaning ever since the passage of the act of May 16, 1796

(1 Stat., 464); which was the first act to authorize the sale of public

lands, and is the basis of the government's system of surveys. Therein

Congress enacted (in section 2), that " every surveyor shall note in his

field book the true situation of all mines, salt licks, salt springs and

mill seats which shall come to his knowledge;" and (in section 3),

that a salt spring lying upon a creek which empties into the Sciota river on the east
side, together with as many contiguous sections as shall be equal to one township,
and every other salt spring which may be discovered, together with the section of
one mile square which includes it, shall be reserved for the further disposal of the
United States.

The condition of the country, the lack of means of transportation,

and the necessities of the pioneers, constrained Congress to reserve and

tain for its own disposal all salt springs and six hundred and forty

acres around each spring, for the use and benefit of all the people, in

1438-VOL 21--21
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order that salt might be as free as air and water, as far as possible.
The policy thus inaugurated was steadfastly maintained, and extended
to all the territories successively, in the acts passed for the sale of
public lands therein. (See the opinion of Davis J. in the case of Mor-
ton v. Nebraska, 21 Wallace, 660-667.)

i Congress made partial disposals as follows-
By the enabling act of April 30,1802 (2 Stat., 173), Congress granted

to Ohio, in addition to the great Scioto Salt Springs Reservation, "the
salt springs near the Muskingum river, and in the military tract, with
the sections of laud which include the same.".

By the enabling act of April 19, 1816 (3 Stat., 289), Congress granted
to In(liaua

all the salt springs within the said territory and the land reserved for the use of the
same, together with such other lands as may by the President of the United States
be deemed necessary and proper for working the said salt springs, not exceeding in
the whole the quantity contained in thirty-six entire sections.

By the enabling act of April 18, 1818 (3 Stat., 428), Congress granted
to Illinois "all salt springs within such State and the land reserved
for the use of the same," and nothing more.

The draftsman of the enabling bill for Alabama followed the lan-
guage of the Indiana act aforesaid. In every case the words "and
the land reserved for the use of the same," meant the "section of one
mile square which includes each salt spring." Accordingly, the legis-
lature of the State of Alabama, on December 17, 1819, took possession
and control of all the salt springs then existing in the State, and of
one whole section of land embracing each spring, by passing an act in
the following words:

Be it enacted by the Senate and House of Representatives of the State of Ala-
bama in general assembly convened, That the governor be and he is hereby author-
ized to appoint one fit and proper person, who shall have power to lease the salt
springs and lands donated by the Congress of the United States by the act of the
second of March, 1819, to this State, for a term not exceeding that stipulated in said
act of Congress, on such terms as will ensure the working the same most extensively
and most advantageously to the State.

I find that "an act to establish the Bank of Alabama," approved
December 20, 1823, enacted

that all the moneys that may arise from the lease of the salt springs granted to this
State by the United States, shall form a part of the capital of said Bank, and that
the proceeds shall be vested so as to continually increase the capital until otherwise
provided by law.

I find also that on January 5, 1827, the legislature passed an act. to
extend Seth Hunt's lease of the " salt springs and the lands reserved
to this State by the United States for the support of salt works," for a
term of ten years from and after the first day of January, 1827.

From this history I infer that, between 1819 and 1837, a period of sev-
enteen years, the State of Alabama was in continuous possession of salt



DECISIONS RELATING TO THE PUBLIC LANDS. 323

springs, pre§umhbly all the springs that were then known, nd of six
hundred and forty acres of public lands with each spring, under a
title which is the best the government can give, to wit: a congressional

grant. If it be made to appear that this Department has improvidently
issued' patents for any part of the lands which were granted to the

State of Alabama in 1819, upon the request of the State to this effect,

this Department will consider the propriety of recommending the

Attorney-General to institute suits to have such patents judicially

declared null and oid.

For seventy-five years the State of Alabama never alleged that any

other lands were necessary or proper for the working of said salt springs;

and never made ant application to the President for the exercise of the

discretion vested i him by the granting act.. Such protracted inac-

tion warrants the presumption that the State has always deemed that

any other lands were unnecessary for the working of said salt springs.

After January 1, 1837, when steamboats and railroads had increased

facilities for transportation, it became unprofitable to make salt by boil-

ing salt water; and the salt springs of Alabama were not worked, and

apparently were regarded of little value. For I find that on February

13, 1843, the legislature of Alabama passed a joint resolution in the

following words:

That the governor be, and he is hereby authorized, after obtaining the necessary
information in relation to the salt springs and wells belonging to the State, to farm
them out to the best advantage, and take the necessary bonds and security for the
proper working and care of the same.

It does not appear that anything was ever done under this resolution.

In the year 1861, the legislature of Alabama resumed possession of

the salt springs and the lands appurtenant, and worked them for four

years to their utmost capacity. A great many acts were passed, which

show that new salt springs were discovered and opened. Wells were

dug, and artesian wells were bored to tap the subterranean springs and

increase the number of vents through which salt water might be pro-

cured. It can not be conceded that each new vent when opened, carried

with it title to six hundred and forty acres of. public lands.

On Febraary 23, 1866, the legislature of Alabama passed an act, in

the following words:

That the governor of this State is hereby authorized to appoint a suitable agent,
whose duty it shall be to superintend the salt sprinlgs and salt lands donated to this
State by the Congress of the United States; to prevent all trespass and waste on
said lands; to lease the springs and lands on such terms and conditions as he may
see fit; to settle all accounts with any former agent or agents, lessee or lessees; to
take charge of all property, debts and demands due the State, from all and every
person; and generally to save and secure to the State whatever property, debts and
demands due the State on account of said lands.

With the State in full possession, the salt springs and salt lands

again passed into disuse, as appears by your letter, wherein you state,

that "said salt springs have at intervals been worked and salt made
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thereat; but nothing of the kind has been done for several years past."
This Department perceives no reason why other lands should be deemed
necessary and proper for the working of salt springs which have not
been worked for nearly thirty years past. This Department has no
authority to withdraw from settlement and entry two hundred and
forty-two tracts of land, which may furnish homesteads for as many
citizens with their families; and make them inalienable forever, by
dedicating them as necessary and proper for the working of salt works
which are not in operation. This Department has no authority to
grant indemnity or lieu lands in place of lands specifically granted by
Congress, unless such authority be expressly conferred by Congress.

The field books, or field notes, of the surveys of township 7 north
-range 1 east, township 6 north range 2 east, and township 5 north
range 2 east, St. Stephens' meridian, made in the year 1811, are not to
be found in the General Land Office. Copies of them may be on file in
the office of the Secretary of State of Alabama. They ought to show
the true situation of all salt licks and salt springs that came to the
knowledge of the surveyor in 1811.

The field notes of the survey made in 1849 are of record here. They
show the location of all salt licks and salt springs known at that date.

For the foregoing reasons, I am reluctantly constrained to deny the
request of the State of Alabama, presented by you as governor in your
letter aforesaid.

REPAYMENT-PURCHASE OF RAILROAD RIGHT OF VAY-FORFEITURE.

CH3ICAGO, MILWAUKEE AND ST. PAUL BRY. CO.

The payment of the Chicago, Milwaukee and St. Paul Railway Company, under its
agreements with the Sioux Indians, for the right of way across their reservation,
was originally in the nature of a deposit to await the action of the Secretary of
the Interior and Congress, but when Congress ratified said agreements, and the
company accepted the terms of the ratification, the matter became an executed
contract. The company had bought an easement ad paid for it, taking the
same subject to forfeiture for non-performance of conditions subsequent. The
failure of the company to build its road within the time stipulated, forfeited its
right of way by its own default, and it is not entitled to repayment of the
money paid therefor.

Secretary Smith to the Commissioner of Indian Affairs, October 21,1895.

(J. I. H.) (G. B. G.)

This is in the matter of the application of the Chicago, Milwaukee
and St. Paul Railway Company for the rpaymdut of certain moneys,
amounting to the sum of $15,335.76, deposited by said company with
the Secretary of the Interior upon four several agreements with the
Sioux Indians of Dakota in the year 1880 for right of way and depot
grounds described in said agreements upon, across, over and through
what was then the Great Sioux Reservation in Dakota.



DECISIONS RELATING TO THE PUBLIC LANDS. 325

The petition of said company recites, substantially, that said money
was paid as aforesaid; that said agreements were approved by the
Secretary of the Interior, but were never approved or ratified by Con-
gress; that the company has not received, and, according to the deci-
sion of the Secretary of the Interior and the subsequent acts of
Congress, can never receive said laud, or any part thereof, as agreed
with said Indians, and that no consideration whatever has been
received for said deposit. That said lands and all of the same, for
which said -money was deposited, according to the provisions of what
is known as the Sioux bill of March 2, 1889 (25 Stat., 888), have become
a part of the lands open to settlement, and have been, or are to be,
sold for the benefit of the Sioux Indians according to the provisions of
said act, and for which lands and all of the same the said Sioux
Indians must receive the full sum of money per acre that they received
for their lands under said act, as provided by section 21 of said bill.
And that such terms were imposed by the provisions of the Sioux bill
as so changed the agreements and contracts of the company with said
Indians as to render it impossible for the company to comply therewith.

It is asked that the company be allowed to withdraw said deposit.
The contention that Congress has never approved or ratified the agree-

ments of said company with said Indians has already been decided
adversely to the petitioners by this Department.

In the case of King v. the Chicago, Milwaukee and St. Paul Rail-
way Company, in which the rights of the company rested largely on
just the opposite position from the one now taken by it, the Depart-
ment adjudicated the question in favor of the Railroad company, and
held that-

The express language of the act, that sail company shall have the right to take
and use for . . . . depot and station privileges, machine-shops, freight-house,
round-house and yard facilities, prior to any white person, and to any corporation
or association, so much of the two separate sections of land embraced in said agree-
ments; shows that it was intended to ratify and confirm said agreements (14 L. D.,
167).

The act here referred to is the act of March 2, 1889. (25 Stat., 888.)
That Congress by said act modified the original agreements of the com-
pany with said Indians is not material. This the legislative-branch of
the government certainly had the power to do, and it appears that the
company accepted the agreements as modified by Congress, by com-
plying with certain preliminary requirements thereof, the company
having afterwards, in 1890, filed its maps of definite location, which
maps were approved by the Secretary of the liiterior on June 24, 1891.

The 16th section of said act, provided, among other things, as follows:

And the said railway companies, and each of them, shall within three years after
this act takes effect, construct complete, and put in operation their said lines of
road; and in case the said lines of road are not definitely located and maps of loca-
tion filed within the periods hereiubefore provided, or in case the said lines of road
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are not constructed, completed, and put in operation within the time herein pro-
vided, then, and in either case, the lands granted for right of way, station grounds,
or other railway purposes, as in this act provided; shall, without further act or
ceremony, be declared by proclamation of the President forfeited, and shall, without
entry or further action on the part of the United States, revert to the United States
and be subject to entry under the other provisions of this act; and Whenever such
forfeiture occurs the Secretary of the Interior shall ascertain the fact and give due
motice thereof to the local laud officers, and thereupon the lands so forfeited shall be.
open to homestead entry under the provisions of this act.

The company having filed to construct its road within the time
required by the act, all of its rights became subject to forfeiture there-
under, and as provided therein, and on December 5, 1894, the Presi-
dent of the IJnited States issued his proclamation forfeiting all interest
of the company to the United States.

The question remains,-Is the company entitled to a repayment of
the money applied for!

The contention is that the money was not paid, but deposited, and
may therefore be withdrawn.

This contention is not sound. The original agreements stipulated
that the money should be "paid", the act of Congress ratifying said
agreements provided that the money should be " paid"; and, moreover,
the contention of the company has heretofore always been that it was
a payment.

In the case of the Chicago, Milwaukee and St. Paul Railroad Co.
(19 L. D., 429), it was said in reference to this same transaction:

These selections were approved by this department, and payment made for right
of way and station purposes, amounting to about $15,000.

An examination of the record in that case also shows that this was
the contention of the company. Counsel for the company say in their
brief:

So far as the rights of way and laudsslying west of the Missouri River are con-
cerned, we can add nothing to our letter of June 1, 1893. We have paid for those
rights over fifteen thousand dollars in money, and the government holds the same
for our rights there.

While originally this payment was in the nature of a deposit to await
the subsequent action of the Secretary of the Interior and Congress,
when Congress ratified the same and the company accepted the new
conditions imposed, it became an executed contract; the deposit became
a payment. The company had bought an easement, a right of way and
station grounds, and paid for them.

That the interest bought by the company was an easement there can
be no doubt. The agreements and the act of Congress referred to both
provided that the lands purchased by said company should be used for*
right of way and station purposes and no other, and the act provided
for forfeiture in case of non-user-that is, in case the road was not
built within three years. The rule is that money paid in pursuance of
a contract which is rescinded or abandoned: by the mutual consent of
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the parties, or by reason of the ladhes or default of the payee, may
always be recovered back, if the payer is not in default in any respect.
But it cannot be affirmed in part and rescinded in part, except by
mutual consent, nor can the money paid be recovered back if both
parties are in default, nor if the contract still remains executory and
open. Waits' Action and Defences, Vol. 4, pages 501, 502, cases cited;
also Bales v. Weddle (14 Ind., 349).

The contract between the railroad company and the Indians was
from the disability of one of the contracting parties executory in its
nature. If Congress had ratified the agreement in terms, it would
have become an executed contract. But Congress saw fit to change
some of the conditions of the contract, and it was, of course, not
binding on the company until it accepted the new conditions imposed.
This it could have done in terms, or by performing any act denoting
its acceptance. When the company made its survey and filed its maps
of definite location in conformity with the requirements of the act of
Congress, the contract became complete. It took the right of way
subject to forfeiture for non-performance of conditions subsequent.

The company failing to build its road within the time stipulated
forfeited its right of way. It was of its own default. It was not pre-
vented by the Indians or the Government from building its road within
the time stipulated, and on principle and authority cannot recover the
money paid.

If one of the parties to an abandoned or violated contract cannot
recover money. paid by them where both parties are in default, it
follows a fortiori that the party in default can not recover from the
party not in default.

Leaving oaot of the question the fiduciary relation which the Secre-
tary of the Interior sustains to the Indians, the law does not warrant
a repayment of the money applied for.

PLACER ENTRY-BUILDING STONE-SCHOOL LAND.

PARIS GIBSON ET AL.

Land embraced within a placer entry of a tract chiefly valuable for ordinary build-
ing stone, allowed at a time when such entries were recognized under the
departmental rulings, is by such sale excepted from the sbsequent operation
of the grant of school lands to the State, and the entry therefor, appearing to
have been made in good faith, may be carried to patent.

Secretary Smith to the Commissioner of the General Land Office, Octber
21, 1895.

Onl January 30,1895, the Department rendered a decision in the case
of Paris Gibson et a., denying a motion for review of departmental
decision of September 26,1893 (unreported), in the matter of the mineral
entries, Nos. 2003 and 2004, made October 8, 1889, upon alleged placer



328 DECISIONS RELATING TO THE PUBLIC LANDS.

claims embracing the SW. 4 of section 36 and the SE. 4 of section 30,
T. 21 .N, R. 3 E., Helena, Montana.

The aforesaid decision of January 30,1895, has not been promulgated
by your office, and the case is now before the Department on motion of
the mineral claimants to recall and vacate said decision.

The grounds upon which the present motion is predicated are,
substantially-

1st. It is error to hold that ands chiefly valuable for ordinary building stone. are
not mineral lands and subject to location and entry as a placer.

2d. That even if it was error to allow the entry of sech lands under the placer
mining laWs, that under the well established rnling and practice of the land depart-
ment at the date of location and final certificate, such entries were allowed, and
that property rights initiated under departmental construction once established,
should not, and cannot, be defeated by a subsequent change of construction.

If this latter contention is sound, the question as to the classifi-
cation of lands valuable chiefly for ordinary building stone may be
waived.

That part of the land entered, which is in controversy herein, to wit,
the SW. ' of section 36, was by the act of May 26, 1864 (13 Stat.,
85-92), organizing the Territory of Montana, reserved for the benefit
of the common schools of the State or States that might thereafter be
carved out of said Territory. The State of Montana was admitted into
the Union by the act of February 22, 1889 (25 Stat., 676-684). Section
10 of said act is, in part, as follows-

That upon the admission of . . . said State into the Union sections numbered
16 and 36 in every township of said proposed State, and when such sections
have been sold or otherwise disposed of by or nder the authority of any act of
Congress, other lands equivalent thereto. are hereby granted to said
State for the support (if common schools.

The State was admitted into the Union on Novenber 8,$889, by the
President's proclamation of that date (26 Stat., 51), and the grant
took effect on that date, and the land in controversy passed to the
State, unless it had, at that time, been sold or otherwise disposed of
by or under the authority of an act of Congress. This, of course, pre-
supposes that the land is not mineral, for in that event, it is excepted
from the grant by section 18 of the act. The land in controversy was
entered by the mineral claimants, as a placer mine, at the local office,
and payment was made and certificate issued thereon on October 8,
1889. The tract then had been disposed of under section 2329 of the
Revised Statutes just one month before the grant to the State attached,
and, therefore, did not pass under the grant.

In the case of the State of Minnesota . Bachelder (68 I. S., 109), it
was held (syllabus):

- Neither the act of Congress of 3d March, 1849-the organic law of the Territory of
Minnesota, which declared that when the public lands in that Territory shall be sur-
veyed, certain sections, designated by numbers, shall be and hereby are reserved
for the purpose of being applied to schools 7 '-nor the subsequent act of February.
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26th, 1857, providing for the admission of that Territory into the Union-anti mak-
ing the same reservation for the. same object-amounts so completely to a " dedica-
tion," in the stricter legal sense of that word, of these sections to school purposes,
that Congress, with the assent of the Territorial legislature, could not bring them
within the terms of the pre-emption act of 1841, and give them to settlers who, on
the faith of that act, which had been extended in 1854 to this Territory, had settled
on and improved them.

The Territory of Montana coming into the Union of States accepted
the conditions laid down in the act of February 22, 1889 (supra) among
which, as has been seen, was, in'effect, all agreement to take indemnity-
lands where sections 16 and 36 had been sold, or otherwise disposed of,
under the authority of any act of Congress.

This act does not say lands properly disposed of, so it makes no
difference to the State whether it was an erroneous disposition, or
whether the tract was subject to mineral entry or not. It has been
sold under the act of Congress, and the State is protected fully by the
indemnity clause. The issue is then between the entryman and the
government.

Inasmuch as the practice of the land department at the date of
the mineral location herein was to allow placer entries on lands of the
character herein applied for, and it appearing that these entries were
made in good faith, believing the lands were subject to appropriation
under the mineral laws, and it further appearing that payment has
been made and final certificate issued, I an of opinion that the entries
should .be passed to patent.

The case of South Dakota v. Vermont Stone Co. (16 L. D., 263), does
not control, nor is it in conflict with, the conclusions reached in the case,
at bar. In that case it was held that land valuable chiefly for ordinary
building stone was not subject to entry under the placer mining laws,
and that the land in controversy therein passed to the State under'its t

school grant. But that case was before the Departiaent on an appli- 
cation to enter; whereas, in the case at bar, final entry has been allowed,,
payment made and certificate issued, and the etrymen present a.
vested right and ask for patent. ( 15 U. S., 405.) In other words, in
the case cited, the land had not been sold.-

But I do not intend by this distinction to imply an approval of the
case of South Dakota v. Vermont Stone CompanyV, supra.

Contemporaneously with the passage of the act of July 9, 1870 (16
Stat., 217), the land office held that lands chiefly valuable for building
stone were mineral lands and subject to location as placer. This view
was sustained by the Department (see H. P. Bennett, Jr., 3 L. D., 116,
and cases there cited). Parties acted upon the law as then construed,
and I do not intend to express the opinion that this decision was
erroneous.
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RIGHT OF WAY-FOREST RESERVATION.

HAMILTON IRRIGATION COMPANY.

Inapplications for right of way privileges under the act of March 3, 1891, where the
proposed location is upon, or traverses a forest reservation, the Department
should require a stipulation on the part of the applicant that no timber will be
taken from the land within the reservation outside of the reservoir, or from
land not occupied by the water way.

Secretary Smith to the Commissioner of te General Land Office, October
18, 1895. (F. W. C.).

With your office letters of September 25, and October 8, last, were
submitted articles of incorporation, due proof of organization, filed
by the Hamilton Irrigation Company of California, together with maps
of location showing a proposed reservoir site, together with a pipe line
leading therefrom, on account of which application is made for right of
way under the provisions of the act of March 3, 1891 (26 Stat., 1095).

The proposed reservoir is entirely within the San Gabriel timber land
reserve, part of the same being on surveyed and part on unsurveyed
land, and the pipe line on account of which the right of way is applied
for lies partly within said reserve.

This reserve was created by the President's proclamation of Decem-
ber 20, 1892, and was designed to protect timber upon the lands
reserved.

While the reservation in question is no bar to the approval of the
right of way under the act of March 3, 1891, supra, yet under the terms
of section 18 of that act if these maps are approved the company would
have the right to take from the public land adjacent to the reservoir and
pipe line, materials earth and stone, necessary for the construction of
the same.

I am therefore of the opinion that the interests of the government
require in this case, and all others of like nature, for the pupose of pro-
tecting the timber upon these reserves, that before approval of the
maps of location covering these forest reserves an agreement should be
filed by the company in which it stipulates not to take any timber from
the lands within the government reserve outside of the reservoir, or
from lands not occupied by the pipe line.

I therefore herewith return the maps filed by the Hamilton Irrigation
Company, without action, and have to direct that you call upon them
to file an agreement as above indicated before again submitting the
maps for my consideration.
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PORTERFIELD SCRIP-DOUBLE TMENI IMUM LAND.

RETILINGER V. MORELAND.

Porterfield scrip is not locatable upon double minimum land.
A mere de facto appropriation of a tract for city purposes, by an act of a State legis-

lature, is not a legal appropriation of government land, and does not defeat the
provision made in the grant to the Northern Pacific railroad comtpany raising
the alternate reserved sections to double ininimum.

Secretary Smith to the Commissioner of the General Land Office, October
21, 1895. (C. W. P.

The land involved in this appeal is lot 6, section 22, T. 2 N., R. 1 E.,
Vancouver land district, Washington.

The record shows that the land involved is a triangular lot containing
5.22 acres, situate within the corporate limits of the town of Vancouver;
that it was included within the limits of said town by an act of the, ter-
ritorial legislature, approved January 23, 1857; that it was first occu-
pied by one Sonensine in 1863, who in 1865 sold and transferred his
possessory right to one Damphoffer; that Nicholas Remlinger then
obtained possession from Damphoffer (in 1868) upon payment of $200;
that in 1881 on payment of $131 Remlinger procured a quit-claim deed
to the premises from the Catholic bishop of Nisqually, who had formerly'
claimed it for mission purposes.

Julius C. Moreland located said land with Porterfield scrip, No. 87,
for forty acres, April 10,1890. On April 21, 1890, Remlinger filed pro-
test against the acceptance of the same.

A hearing was had on March 9, 1891, and at the trial it was admitted
by the parties that the land was within the corporate limits of Van-
couver; that none of the land had been platted into lots and blocks;
that it is not within the government townsite, nor is used or occupied
for trade or business, except as shown by the testimony. The proof
showed that Remlinger had resided continuously on this land since 1868,
and placed valuable improvements thereon; that about three acres of
the land is an orchard of fruit-bearing trees, yielding Remlinger an
annual income, and that the balance of the tract is used as a nursery;
that the land with improvements is worth between $7000 and $8000.

Remlinger testified that he believed that he had obtained title by
reason of his purchase, and that he had paid taxes on the land for
twenty years. Mr. O'Keene, who was receiver of the land office from
1885 to 1889, and has known plaintiff for twenty years, testified that
Remlinger applied once to make entry- of the land, and frequently
talked to witness and the register about said tract, after he became
aware that the government had not parted with its title; and was
always advised that he could not enter it by reason of its being within
the corporate limits of Vancouver, and further that it was laimed by
the St. James Catholic mission.'
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Upon the testimony submitted the register and receiver held that the
scrip location of More]and should stand. emlinger appealed. On
June 1, 1893, Retulinger applied to make homestead entry of said land,
which was refused on the ground that it conflicted with the scrip loca-
tion of Moreland, and that the land was within the corporate limits of
the city of Vancouver. Remlinger appealed.

Your office reversed the judgment of the local officers, and held the
scrip location of Moreland for cancellation.

Moreland appealed to the Department.
The land in question is an even-numbered section within the granted

limits of the Northern Pacific Railroad Company. Section 6 of the
granting act of July 2, 1864 (13 Stat., 365), provides for the survey of
the lands for forty miles in width on each side of the road after the
general route shall have been fixed; that the odd-numbered sections
should not be subject to sale by the government tlereafter; that the
even-numbered sections should be subject to settlement and sale as
provided by law; and then provides:

And the reserved alternate sections shall not be sold by the government at a price
less than $2.50 per acre, when offered for sale.

The reserved alternate sections named in the statute are the even-
numbered sections open for settlement and sale by'the government.
The general route of the road was fixed August 13, 1870 (Cole v. North-
ern Pacific R. t. CO., 17 L. D., 8), and the land in controversy then
became double minimum. Michael Dalton (14 L. D., 377).

The act creating the Porterfield scrip (12 Stat., 836), provides that it
may be located on any of the public lands which have been or may be
surveyed, and which have not been otherwise appropriated at the time
of such location within any of the States or Territories of the United
States where the minimum price for the same shall not exceed the sum
of one dollar and twenty-five cents per acre, thus expressly limiting the
location of this scrip to single minimum lands.

It is contended in behalf of the claimant that this land is not affected
by the act of 1864. because of its inclusion within the corporate limits
of Vancouver by the act of the territorial legislature above referred to.
But this is not so; for a mere defacto appropriation by an act of a ter-
ritorial legislature is not a legal appropriation of government land, and
does not run against the government. Lewis v. Town of Seattle (1 L.
D., 497); Wilcox v. McConnel (13 Peters, 498); Root v. Shields (1 Wool-
worth, U. S. Circuit Court, 34).

There is a motion by the counsel for Remlingeir to dismiss Moreland's
appeal from your decision because not taken in time. But it is shown
that no sufficient notice was given to Moreland, or his counsel, until
June 29, 1894, when the Assistant Commissioner of the General Land
Office extended the time to file am appeal to sixty days from June 13,
1894. Appeal was filed August 8, 1894, and within the required time.
The motion is therefore denied.

Your office decision is affirmed.
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HO]YESTEAD-SECTION 2, ACT OF lARCii 2, 18S9-RELINQUISHMENT.

LAMBERSON V. EDGERTON.

The right of a pre-emption settler to change his claim to a homestead entry under
the proviso to section 2, act of March 2,1889, where sch claim is initiated prior
to the passage of said act, is not affected by the fact that the right of the settler
was involved in a suit that was not finally determined until after the passage of
said act.

A relinquishment filed during the pendency of a contest, but not the result thereof,
does not inure to the benefit of the contestant; and his rights thereafter depend

- upon his success in establishing the charge as laid by him against the entry in
question.

Secretary Smith to the Commtssioner of t1e General Land Office, October
121 185. (W. A.RE)

The land involved here is the SE. , Sec.23, T. 7 S., R. 38. W., Colby
(formerly Oberlin), Kansas, land district.

March 1, 1888, Mary 0. Lively made homestead entry No. 12,815 for
said tract, and on March 10, 1888, George L. Calvert filed contest on
the ground of prior settlement, tendering at the same time his pre-emp-
tion declaratory statement in which settlement was alleged'as of Jan-
uary 18, 1888.

A hearing was had, as a result of which your office, on April 17, 1891,
directed that Calvert's declaratory statement be accepted and placed
of record, and that Lively's entry be allowed to remain intact, subject
to Calvert's right to make final proof.

November 20, 1891, Lively's entry was canceled by relinquishment,
and on the same day Calvert made homestead entry No. 14,445 for the
land under the proviso to the second section of the act-of March 2, 1889
*(26 Stat., 854).

December 10, 1891, Charles W. Lamberson filed affidavit of contest
against Calvert's entry, alleging that said entry was illegal, for the
reason that Calvert had. previously obtained title to a tract of land
under the homestead law and he (lid not enter the present tract as a
pre-emptor prior to March 2, 1889.

April 14, 1892, the day set for hearing, the register and receiver dis-
missed the contest for want of prosecution.

On the following day, April 15, 1892, Calvert's entry was canceled by
relinquishment, and Elmer Edgerton made homestead entry No. 14,744
for the tract.

April 21, 1892, LIamberson tendered his homestead application for
the land, the application was rejected, and he appealed, both from the

- dismissal of his contest and the rejection of his application.
Your office, by letter "ET" of July 9,1892, overruled the action of the

register and receiver dismissing Lamberson's contest, and remanded
the case with instructions to the local officers to call upon Edgerton
to show ause why his entry should not be canceled and Lamberson
allowed to enter.
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At a hearing before the local office on August 3, 1893, Lamberson
showed by the records of the Colby, Kansas, land office that Calvert
had perfected title to a tract of land under the homestead law on
December 7, 1885, and that his pre-emption declaratory statement for
the land in controversy was not allowed until after the passage of the
act of March 2, 1889.

November 25, 1893, the register and receiver rendered their decision
reconimending that Edgerton's entry be held intact, and on appeal by
iLamberson your office, on April 25, 1894, affirmed their action.

Lamberson's further appeal brings the case before the Department.
The presumption that Calvert's relinquishment was the result of

]lamberson's contest is overcome by the fact that the relinquishment
was executed and filed after the contest had been dismissed by the local
officers for want of prosecution, and the testimony of Calvert, given at
the hearing on August 3, 1893, that the relinquishment was an inde-
pendent transaction in no way induced by the contest. Any rights that
Lamberson might have, therefore, would depend upon his ability to show
that Calvert's entry was illegal.

The proviso to the second section of the act of March 2, 1889, reads
as follows:

Provided, That all pre-emption settlers upon the public lands whose claims have
been initiated prior to the passage of this act may change such entries to homestead
entries and proceed to perfect their titles to their respective claims under the home-
stead law notwithstanding they may have heretofore had the benefit of such law,
but such settlers who perfect title to such claims under the homestead law shall not
thereafter be entitled to enter other lands under the pre-exnption or homestead laws
of the United States.

Calvert clearly came within the provisions of this act. It is shown
that he settled upon this land on January 18,1888, prior to the date of
Lively's entry, and resided there until after he had made homestead
entry in 1891. He tendered his pre-emption declaratory statement on
March 10, 1888, and at the same time took steps to have the record
cleared of Lively's entry. The fact that a decision in his favor was not
reached. until after the passage of the act of March 2, 1889, could not
affect his rights. He had initiated a valid claim to the land as a pre-
emption settler prior to the passage of that act and was entitled to its
-privileges. Neil v. Southard, 16 L. D., 386.

ILamberson having failed to substantiate his charge of illegality
against Calvert's entry, his claim of preference right of entry falls.

The decision of the General Land Office is affirmed.
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PRACTICE-NO¶IICE-TIMBE It CULTURE CONTEST.

RICHARDS V. ROBERTS.

Leaving a copy of notice of contest at defendant's house with some member of his
family is not such service as is contemplated by the rules of practice.

A timber culture contest must fail where the defendant cures his default prior to legal
service of notice, and it does not appear that the compliance with law was
induced by knowledge of the impending suit.

Secretary Smith to the Comissioner of the General Land Office, October
21, 1895. (W.A. E.)

Henry F. Richards has appealed from your office decision of March
31, 1894, dismissing his contest against the timber culture entry of
Clarence L. Roberts, made April 2, 1890, for the SW. 4 of Sec. 10, T. 141
N., R. 51 W." Fargo, North Dakota, land district.

The affidavit of contest., filed April 20, 1893, charges failure to plant
or cultivate trees, tree-seed, or cuttings, during the third year of entry
and to date of contest.

Notice of contest was served upon the defendant on May 13, 1893.
The testimony shows that during the years 1890, 1891, and 1892 a large

portion of the land in' controversy was planted to agricultural crops.
In the fall of 1892 defendant staked off' and prepared for tree planting
ten and one-half acres, March 27, 1893, a few days before the epira-
'tion of the third year of entry, he received a ot of willow trees, but as
the ground was covered with snow at that time these trees were not
planted until May 2, and 3, when they were set out over five-acres.

While it is true that the defendant was very negligent in waiting
until the last moment to plant the trees, knowing, as he must have
known, that in the latitude of North Dakota the chances were that he
would not have an opportunity of planting trees or seeds in the spring
of 1893 until after the expiration of the third year of entry, yet he had
cured his Inches before legal service upon him of notice of contest.

The plaintiff files with his appeal to the Department an affidavit,
showing that a copy of the notice of contest was left at the defendant's
house with the defendant's father on April 29, 1893.

Waiving the question as to whether said affidavit is admissible at
this time, it is sufficient to say that merely leaving a copy of notice of
contest at defendant's house with some member of his family is not such
service as is contemplated by the rules of practice. Ackerson v. Dean,
10 L. D., 477. It follows that there was no legal service of notice until
May 13, 1893, when the defendant was personally served.

Nor can it be held that the planting on May 2, and 3, was induced by
a knowledge of the contest, as the defendant had made arrangements
to plant trees before this contest was filed, and the planting was merely
a furtherance of his original plan.

Your office decision is accordingly affirmed.
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MINING CLAIMf-NOTICE-POSTING-EXPENDITURE.

FERG-USON ET AL. V. HANSON ET AL.

A mineral entry cannot be allowed where the applicant fails to post the plat and
notice of application in a "conspicuous" place on the claim, and failure to com-
ply with the statute in such particular will make new notice of the application
necessary.

In case of an application for mineral patent that embraces several locations, five
hundred dollars worth of labor or improvements is required on each location,
unless it is shown that the expenditure made is for the convenient working or
development of all the claims included in the application.

Secretary Smith to the Commissioner of the General Land. Office, October
(J. . H1..) 31, 1895. (P. J. C.)

The record shows that application for patent was filed in the local
office at Helena, Montana, November 3, 1892, by Magnus Hanson and
John C. Paulsen for the Priscilla, Georgiana and Dorcas lode mining
claims, mineral surveys Nos. 4092, 4093 and 4094, respectively; that
publication notice of said application was made, on order of the register,
in the Semi-Weekly Inter Mountain, the first publication on November
6,1892, and the last January 8, 1893.

On January 13, 1893, attorneys for Thomas Ferguson et al., claimants
of the Happy New Year lode claim, and Thomas P. Byrne et al., claim-
ants of the Lucky Tom lode claim, filed protest against the entry by
Hlanson, alleging prior location of their claims; that they had no notice
of the application, because it was published in a paper not of general
circulation. On Janiuary 20, following they filed another affidavit, made
by the parties, alleging in addition to what is stated above, that the
notices were not posted in conspicuous places on the claims and that
not to exceed one and one half days, work had been done on the claims
by the applicants. Again, on February 8, 1893, they filed another affi-
davit, setting out with more detail the above allegations, supporting the
same by additional affidavits.

Notice was issued for a hearing upon two of the charges: (1) that
notice had not been conspicuously posted, and (2) that applicants had
put no improvements on the claims. The testimony was taken before
a notary public at Butte, and on examination thereof, the local officers
decided (1) that sufficient work had been done, and (2) that although
the notices were posted on the claims, yet they were put in inconspicu-
ous places. They recommended that applicants be required to repost
and republish the notices.

On appeal, your office, by letter of March 15, 1894, concurred with the
register and receiver upon all points, except as to posting the notices
in conspicuous places, and reversed them on that, on the ground, how-
ever, that the testimony of the protestants was of a negative character
purely, while that offered by claimants was of witnesses who were
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present when the notices were posted and "saw them while remaining
posted."l On this point your office decision says-

The evidence of one man who swears that plat and notice were posted in a coa-
spicuous place on the claim in his presence, or that he saw the plat and notice while
remaining posted, is worth more than the evidence of many witnesses who simply
swear that they did not see such lat and notice on the claim. In the case at bar
five witnesses testify affirmatively to the posting, some of d'honm were present at the
time said plats and notices were posted, some saw them while remaining posted, and
others were present when aid plats and notices were taken down. All of these five
witnesses identify the plats and notices offered in evidence as the same ones they
saw posted on the locations, and all substantially agree as to the manner of posting,
and the position on each location where plat and notices were posted.

From this decision protestants appeal, assigning six grounds of error;
the first three in reference to posting notices on the claims. and the
remainder in regard to compliance with the law in the location of appli-
cants' claims.

Section 2325 of the Revised Statutes provides how a patent may be
obtained for a mining claim, and among other things the applicant must
do is to post a copy of plat, previously made under the direction of the
surveyor-general,
in a conspicuous place on the land embraced in such plat previous to the filing of
the application for a patent, and shall file an affidavit of at least two persons that
such notice has been duly posted, and shall file a copy of the notice in such land
office, and shall thereupon be entitled to a patent for the land, in the manner fol-
lowing: The register of the land office, upon the filing of such application, plat,
field notes, notices, and affidavits, shall publish a notice that such application has
been made, for the period of sixty days, in a newspaper to he by him designated as
published nearest to such claim; and he shall also post such notice in his office for
the same period. The claimant at the time of filing this application, or at any time
thereafter, within the sixty days of publication, shall file with the register a certifi-
cate of the United States surveyor-general that five hundred dollars' worth of labor
has been expended or improvements made upon the clain by himself or grantors;
that the plat is correct, with such further description by such reference to natural
objects or permanent monuments as shall identify the claim, and furnish an accu-
rate description, to be incorporated in the patent. -At the expiration of the sixty
days of publication the claimant shall file his affidavit, showing that the plat and
notice having been posted in a conspicuous place on the claim during such period of
publication.

Both decisions below find that these notices were posted-and I concur
in this- the only difference between them being that the register and
receiver decided that they were not " conspicuously posted," as required
by statute, while your office-seems to hold that they were. The opinion
of the local office goes into detail as to the posting on each claim, while
your office simply rests its opinion on the competency of the witnesses,
apparently without regard to the-locus of the notices.

The return of the surveyor-general shows that at the time the survey
was made, October 22, 1892, the work on these lodes was as follows-
On the. Priscilla, a discovery shaft four by seven and one half feet,
seven feet deep; on the Georgiana, discovery shaft four by six feet,

1438-VOL 21 22
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eight feet deep; on the Dorcas, discovery shaft five by seven feet, six
feet deep, and " shaft No. 2," four by five feet, two feet deep. So that
it will be seen that on each claim some work had been done. The evi-
dence shows that there were no windlasses or houses or any other im-
provement or conspicuous place or places on the claims. The ground
is shown to be broken and mountainous, with rocky hills and many
large boulders scattered over the surface. There are two or more
traveled roads on the land, running in different directions. It is not
definite as to whether they traverse each claim or not, but they are
roads that are constantly traveled in reaching the villages or mining
camps surrounding Butte City,. to which the land in controversy is in
close proximity.

The plats and notices required to be posted were tacked in open
boxes about two feet square, and one foot deep, and were put upon the
ground with rocks around them for their support and on top to keep
them in place. On the Priscilla this box was placed two hundred and
fifty feet northwesterly from the southeast corner. Between the box
and the discovery shaft was a ridge about fifty feet high, the discovery
shaft being about one thousand feet westerly from where the box was
placed. On the Georgian a the box was placed about twohundred feet
west of the discovery shaft, on the south side of a rocky hill, or butte,
about forty feet from the top, which was covered with boulders, some
of them four feet high, some of which were in front of the box. The
box on the Dorcas was about one hundred and fifty feet south of the
discovery shaft, on the side of a hill on level ground, -rising a little
from the shaft. There were large rocks or boulders all over the ground
in this vicinity.

* Neither of the notices were posted at either of the discovery shafts,
nor were they placed on or near either of the traveled roads. They
were not fastened on trees or otherwise placed at an elevation above
the level of the ground so that they could be seen by those going over
the land, or so that they might not be obscured by the snow that is
shown to have fallen in that region at the season of the year when they
were posted. On the contrary I am strongly impressed with the belief
that there was a studied effort on the part of the applicants to avoid a
compliance of the law in posting the notices in a conspicuous place on
the land. In fact, there are several incidents disclosed by the testimony
which were probably not properly at issue, but which were nevertheless
brought out, and which the government may avail itself of in a pro-
ceeding like this, which is calculated to impress one with the belief that
these applicants were anxious to avoid publicity in making their entry
as much as was consistent with a colorable compliance with the law.

It is difficult, perhaps, to lay any general rule as to what should be
construed to be a conspicuous place on a mining claim. It is a mat-
ter of common knowledge that they are generally located in moun-
tainous regions, where from any given point but comparatively a small
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portion of the claim maybe seen. But there must, from the very nature
of things, be an initial point, both physical and legal, in every mining
claim, and that is the discovery shaft. Without this there can be no
legal location, as all rights of every nature are based upon a discovery
of mineral. In the absence of all other improvements, as in this case,
it would seem perfectly natural that any one going upon a mining claim
for any purpose for which the government would be interested, would
go to the discovery shaft. It would seem as if this initial point would
be the first to attract the attention of any one ivestigatinig the land,
and in the absence of all other improvements, would certainly be the
most conspicuous on the claim. In digging a shaft a dump is neces-
sarily created which shows the handiwork of nlian. It may be said that
the discovery shaft may be located in an obscure place. This is true,
yet, nevertheless, if it be the only improvement on the claim, it is cer-
tainly, in contemplation of law, and as a physical fact as well, more
conspicuous for the purpose of conveying notice to the world than
"boulder drifted" hills, away fiom traveled trails or roads would be.

It is evident that posting the plat and notice of application for patent
in a colspicllous place on the ground was one of the three methods, to
be. pursued simultaneously, by which all persons were to have notice of
the intention of the applicants to procure title to the land (see Byrne
v. Slauson 20 L. D., 43). Now if it be shown that those claiining adverse
rights did not actually have notice of the pending application, so that
they could protect their interests in the manner provided by law, and
in addition it is shown that either of the three methods of conveying
notice had not been complied with, it follows that an entry should not
be permitted. For instance; if the publication is not made in the
proper newspaper and adverse claimants are thereby deprived of their
rights, the Department will require new publication. (Condon et at. v.
Mammoth Mining Company, 14 L. D., 138; same on review, 15 L. D.,
330.) If the local officers had failed to post a notice in their office, the
entry could not be perfected, in he presence of adverse claimants who
did not have notice. The same rule should apply, in my judgment,
where the notice is not posted in a conspicuous place on the land. This
is the only act of the applicant to convey notice. He posts the notice.
The local office directs what paper it shall be published in and posts
the notice in their office. If the applicant fails to conspicuously pos.t
it, he has no one to blame but himself.

I do not think there was a compliance with the statute by the appli-
cants in posting the notice on the claim, and therefore reverse your
office decision, and affirm that of the local office.

Ieall your attention to the fact that there has not been a compliance
with the law on the part of the applicants in the matter of improve-
ments. The value of these, as fixed by the deputy surveyor at the
time of the survey, is $68.00. The statute quoted above provides that
the applicants may, during the period of publication, file the certificate
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of the surveyor-general that $500.00 worth of work had been performed
" upon the claim." The period of publication expired January S, 1893.
On February 7, following the surveyor-general filed a certificate to the
effect that $514.00 worth of improvements then existed oll the three
claims named. Without discussing the failure to file this certificate
within the time limited by statute, it is sufficient to say that the
improvements reported are not sufficient i amount to satisfy the
requirements of the statute (section 2325). Te work done is largely
confined to making each discovery shaft a few feet deeper. The statute
requires $500.00 worth of labor or improvements on each mining claim,
and this must be performed on each location, unless it can be shown
that the work done or improvements made is for the convenient work-
ing or development of all the claims included in one application
(Sweeney v. Northern Pacific R. P. Co., 20 L. D., 394).

RAILROAD LANDS-SECTIONS 2 AND 3, ACT OF SEPTEMBER 29, 1890.

GRUVER v. DAVIDSON.

In determining between the rights of an entryman under section 2, act of Septem-
ber 29, 1890, and an applicant for the right of purchase under section 3, of said
act, the two provisions should lie construed together, and priority of settlement
control.

Secretary fS'mith to the Commissioner of the General Land Office (ctober
31, 1895. (C. W. P.)

The land in controversy is the N. - of the NE. I of section 7, T. 20
S., I. 12 E., M. D. M., San Francisco land district, California.

On August 1, 1892, Samuel Gruver made homestead entry No. 12860,
of the NE. of said section 7, his claim being founded upon the second
section of the act of September 29, 1890 (26 Stat., 496).

On January 26, 1893, Gruver gave notice that final proof would be
submitted on April 17, 1893. On said last mentioned date Milford
Davidson filed an application to purchase the NE. 1 of the SW. 1 of
section 5, and the N. W of the NE. - of section 7 of said township, under
the third section of the act of September 29, 1890 (26 Stat., 496), and
requested that a hearing be ordered for the determination of the prior
right as to the N. t of the NE. 4 of said section 7.

Grtiver's final proof was submitted on April 17, 1893, and by stipula-
tion of the parties a hearing was had at the same time, and it was
agreed that the rights of the respective claimants should be determined
after the submission of Davidson's final proof in support of his said
application to purchase.

Davidson's final proof was submitted on July 10, 1893.
On September 4, 1893, the local officers rendered a decision recom-

mending that Davidson be allowed to purchase the land in controversy,
and that Gruver's entry be cancelled as to said land, and allowed as to
the S. t of the NE. of said section 7.
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Graver appealed to your office, which. affirmed the judgment of the
local officers. e now appeals to the Department.

The land is located in an odd-numbered section within the limits of
the grant to the Southern Pacific Railroad Company, and was restored
to entry by said act of September 29, 190.

On May 29, 1873, Davidson applied to purchase the land he now
applies for, together with other lands, from the Southern Pacific Rail-
road Company. On the same (lay said company acknowledged the
receipt of said application.

It appears that at the time of said application, Davidson held pos-.
session of the land with the railroad company's consent; that a few
years after making said application he was through legal proceedings,
involving the possessory right, brought by the parties whose inprove-
ments he had bought in 1872, deprived of the possession of that part
of the land which is now in Gruver's possession; that since that time
Davidson has remained in possession of a strip in the NE. 4 of section
7, along its northern boundary, variously estimated at from forty three
to fifty six acres. The southern boundary of this strip is irregular, but
is clearly marked along its entire length from the east line to the west
line of said NE. i by a six wire fence. It further appears that Gruver
has been in possession of the balance of the NE. of section 7, since
1884.

The decision of the local officers, awarding to Davidson the right to
purchase the entire N. j of the NE. I is founded on their finding that
the greater portion of each of the two forty acre tracts thereof lies
north of the wire fence and is in Davidson's possession. I which
finding you concur.

It is said in your office decision:

The land in Davidson's possession in the NW. of the NE. i variously estimated
at from sixteen to twenty five acres, and the land in his possession in the NE. of
the NE. at from twenty two to thirty one acres.

After a careful examination of the testimony I conenr in your finding that the
greater part of each of. the NW. i of the NE. . and the NE: i-of the NE. is in David-
son's possession.

It is aparent fromt the facts above stated that Davidson's right to purchase the
land as a licensee of the Southern Pacific Pailroad company, under the provisions of
the third section of the act of September 29,1890 (26 Stat., 496), was initiated long
prior to C3raver's settlement right.

The concurrent decisions of the local officers and your office upon 
the facts must be accepted. But it is contended by Gruver's counsel
that Gruver's homestead entry of the NE. 4 of section 7, made under
the second section of the act of September 29, 1890, and nearly a year
prior to Davidson's application to purchase, gave him a preferred right
to enter the land as against Davidson ad all other claimants.

The said second section provides:

That all persons wiho, at the date of the passage of this act, are actual settlers in
good faith on any of the lands hereby forfeited and are otherwise qualified, on making
due elaim on said lands under the homestead law within six months after the passage
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of this act, shall be entitled to a preference right to enter the same under the pro-
visions of the homestead law and this act, and shall be regarded as such actual
settlers from the date of the actual settlement or occupation.

By the third section a right of purchase was granted those in posses-
Sion of forfeited lands under deed, written contract, or license, executed
prior to January 1, 1888, or who had settled with a bonafide intent to
purchase from the company, and which right was limited to three hun-
dred and twenty acres.

These provisions should be construed together, and priority of settle-
ment must control, It is upon that construction that the decision of
Thornton v. Rhea (19 L. D., 571), is founded. It is there held that-

The preferred right of eitry accorded by section 2, act of September 29, 1890, to
actual settlers in good faith on railroad lands forfeited by said act, defeats the right
of a subsequent settler to purchase said lands under section 3 of said act.

The decision of the Department in the case of St. lair v. Branden-
stein (20 L. D., 242), simply held that-

A settler on railroad landsTforfeited by the act of September 29, 1890, whose settle-
ment was made prior to the passage of said act and within an unimproved inclosure,
including the tract in question and a large body of other lands, maintained by
adverse claimants, has a preferred homestead right under section 2 of said act as
against the right of purchase under section 3 thereof on the part of said adverse
claimants, holding under a quit-claim deed from the railroad company-

and does not govern the case at bar.
The decision of your office is accordingly affirmed.

COMMUTED HOMESTEAD ENTRY-EQUITABLE ACTION.

JO1IN H. IRIFFENBERG ET AL.

A commuted homestead entry may be submitted for equitable action, where the
residence of the etryman is not begun within six months from date of the
entry, good fiith is manifest, and no protest or objection Was made to the allow-
auce of the entry;

Secretary Smith to the Oornmibsioner of the General Land Office, October
(J. 1. H.) 31, 1895. (J. L. McC.)

On June 28, 1887, John ET. Riffenberg made homestead entry for lots
6and 7 of the NE. 1 of Sec. I., T. S N., R. 46 W., Denver land district,
Colorado.

On September 18, 1889, in accordance with published notice; he made
commutation proof on said entry before the clerk of the district court
of Phillips county, Colorado; and on the 23d of the same month final
certificate was issued.

The final proof shows that Riffenberg was an unmarried man: that
he resided upon the tract from March 11, until September 15, 1888;
then he went to Nebraska, where he remained at work earning money
with which to improve the land, until February 10, 1889; that he then
returned to his claim, where he resided until the date of his final proof,
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September 18, 1889; that the value of his improvements was a little
above two hundred dollars.

The Department has uniformly held that, after residence has once
been established, temporary absences for the purpose of earning means
with which to improve a homestead are excusable. (Clark v. Lawson,
2 L. D., 19, and many cases since.)

After said final proof had been accepted, the money due in payment
for the land received, final certificate issued, and the papers forwarded
to your office, it was there discovered that said final proof did not show
residencefrom the date of entry (Jne 28, 1887,) until March 11, 1888-
a period of eight months and eleven days; whereas the law, as con-
strued by the Department, requires that residence be established within
six months from date of entry.

Your office, therefore, on November 21, 1890, directed the local offi-
cers "to require claimant to furnish an affidavit showing vhyhe failed
to establish residenice within six months from date of entry.". The
record showed that he received notice of this order, by registered mail,
on March 14, 1891; but he took no action relative thereto.

On April 15, 1893, counsel for the Reliance Trust Company filed a
motion to have the entry referred to the board of equitable adjudica-
tion for confirimation. The motion was accompanied by an affidavit of
the secretary of said company that, on October 1, 1889, the company
had loaned liffenberg the sum of four hundred dollars, secured by
mortgage on the land, which amount is still due and unpaid; and that
after diligent search Riff'nberg can not be found.

'On June 10, 1893, your office denied this motion,. on the ground of
the absence of evidence showing that Riffeuberg established residence
within the prescribed period. The local officers were also instructed:
"If the claimant can not now be found, the mortgagee might be per-
mitted 'to make the explanation, if in its power and it desires to do so."

Thus the matter rested until March 8, 1894, when counsel for the
company again moved that the entry be referred to the board of
equitable adjudication for confirmation. But your office, on May 5,
1894, again declined to do so a'until a good and sufficient reason is
shown why the claimant did not establish his residence on the land
within six months after date of entry, as required by law."

From this action of your office the company appealed, setting forth
its inability to find the entryman, in order to learn from him the reason
why he did not establish residence on the land within the statutory
period.

In my opinion, the good faith of the entryman and his substantial
compliance with the requirements of the law have been clearly shown.
He was called upon to supply what under the circumstances was a
merely technical defect. The requirement that residence be estab-
lished within six months from date of entry "is not a specific
requirement of the statute, buL a regulation of the Department," in
accordance with the spirit of section 2297 of the Revised Statutes
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(Nilson v. St. Paul, Minneapolis and Manitoba Ry. (Co., 6 L. D., 567-9).
The failure to do so does not necessarily, in the absence of an inter-
vening adverse right, defeat the right of commutation (Lambert v.
Fairchild, 5 L. D., 675).

Where the good faith of the entryman is manifest, the commuted entry will be
submitted to the board of equitable adjudication, although actual residence was
not commenced within six months from date of entry, provided no protest or objec-
tion was made to the allowance of the entry. (Frank W. Hewitt, on review, 8 L. D.,
566, bottom of page 569).

This covers the case at bar.
The judgment of your office is therefore reversed; and the entry will

be submitted to the board of equitable adjudication for confirmation.

I. ' 1t7) 

SURVEY-IPVARIAN RIGHITS-ORDER O1 SURV!EY.

CALIFORNIA AND OREGON LAND CO.

A final judgment of the Department that the meander line of a lake is not properly
established, and, that in the interest of the goverunment a further survey of the
lake boundary should be made, determines the status of the lauds involved, is
conclusive upon all persons whether parties to the proceeding or not, and pre-
eludes further departmental action therein.

Secretary Smith to the (Coinmissioner of the General Land Office, October
31, 18.95. (E. M. R.)

This case involves certain lands in sections 21, 27, 29 and 31 of T. 39
S., R. 20 E., Lakeview land district, Oregon. The record shows that
on June 11, 1894, your office decision was rendered, wherein you dis-
missed the protest of the California and Oregon Land Company against
the disposal of these lands by the issuance of patents or the allowance
of any further entries.

It appears that in August, 1868, Goose lake was meandered, and the
survey was approved on March 2, 1869. By that survey the land in
question was outside of the meander line, an(d was adjacent to the
above described sections. Sections 21, 27, 29 and 31 were within the
six mile indemnity limits of the Oregon Central Military Wagon Road
company under an act of December 26, 1866 (14 Stat., 374).

On May 7, 1869, that company selected as indemnity section 21, the
NW. 1, the N. W of the NE. 4 and the SW. 4 of the NE. 4 and lots 1, 2,
3, and 4 of See. 29, and also the E. A of the E. t and lots 1 and 2 of Sec.
27, which selections were approved o April 21, 1871.

Ol May 10, 1888, your office transmitted to this Department the
application of certain citizens of Lake county, Oregon, for a survey of
the same land herein described. Objection having been raised to such
proceedings on the ground of alleged riparian rights, this Department
on December 17, 1888 (7 L. D., 527), held that

where the meander line of a survey bordering upon a lake was established at a time
of extreme high water, and the subsequent recession thereof, which occurred shortly
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after the survey, left a large body of land between said meander line and the per-
manent shore line, such reliction is the property of the government and should be
included within the system of surveys of public lands.

It is urged by counsel for appellant that as their client was not a
party to that proceeding, and there being nothing in the record of the
case to show that the company was notified, that said j dgmenit is not
res jtudicata; and they ask at least that a hearing be ordered, and that
the company be given an opportunity to show what its rights are in the
premises.

Without going over the various questions presented in the able brief
of counsel, it is sufficient to say, that the judgment heretofore rendered
with reference to these liles by the Department was such a judgment
as established the status of these lands and as such was binding upon
all persons, whether they were parties to the suit or not. It was therein
determined that the meander line established was not the true line, and
that the relictiou which occurred thereafter was not a reliction from the
shore line of the lake, but was a reliction from the line erroneously
established as a shore line at a time when the lake was outside of its
usual banks.

In addition to the views already expressed it was held in Cdowdy v.
Gilbert (19 L. D., 17), syllabus:

A final decision of the Department directing the survey of a tract as public land
precludes the subsequent consideration of a claim thereto based on riparian ownership.

The action of the Department heretofore taken in this case is binding
upon it now, and te application for a hearing is accordingly doenied.
Whatever rights the appellant may have can best be determined i the
courts.

The decision of your office appealed from is accordiingly affirmed.

FINAL PRI)OF-SECTION 7, ACT OF MARCH 3, 1891.

MCKINLEY MORTGAGE AND DEBENTURE CO.

A requirement, prior to the lapse of two years from date of entry, that an entry-
woman shall furnish additional proof as to her qualification to make entry, is
such a "pro6eeding" as will defeat confirmation of the entry under the proviso
to section 7, act of March 3, 1891.

The final proof submitted by an entrywoman, and on which entry was allowed by
the local office, may be held sufficient in the matter of her qualification as the
"head of a family," where her response to the only question on such point, in
the final proof blank furnished by the government, is full and without ambiguity.

Secretary 8Smith to the Commissioner of the General Land Office, October
31, 195. (P. J. C.)

The record before me shows that Lizzie Dormnan made pre-emption
cash entry September 28, 1889, for the S. of the NE, I and lots 1 and
2 of See. 4, T. 20 S., It. 43 W., Liamarp, Colorado, land district. In her
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final proof, in answer to the qestion-" have you a family, arid of
whom does your family consist:" she said: "I have; three children."

Your office, by letter of July 13, 1891, required corroborated affidavit
showing whether claimant was, at date of entry, a widow, divorced, or
otherwise the head of a family. On December 11, 1891, the local office
reported that on September 4,1891, a notice was sent her of the action
of your office, giving her sixty days within which to comply with the
order, and that no action had been taken. They also report " no trans-
feree or mortgagee of record in this office." The notice sent to the
clainiait was returned ncalled for. O April 22, 1892, the local office
transmitted to your office three affidavits furnished by one G. M. Squire,
an alleged transferee. Each of these affidavits is i identically the
same language. They state that the cain Iant "must have been 27 or
30 years of age," and "that she was at the head of a family."
- Your office, by letter of May 16, 1892, held' that these affidavits were
unsatisfactory, and that the alleged transferee be called upon to show
whether she was a single woman, or a divorced woman, or a widow.
Squire received notice of this order, but no action was taken. Subse-
quently, on November 10, 1893, counsel for Squire and the McKinley
Mortgage and Debenture Company filed a statement in which it is said
that the transferee has made "diligent effort to secure the party's
affidavit and failed." Counsel suggests that the entry be confirmed
under the proviso of section 7 of the act of March 3, 1891 (26 Stat., 1095).

Your office, by letter of November 27, 1893, held, under the authority
of John Malone et at. (17 L. D., 362), that the entry could not be con-
firmed under the proviso to said section, and directed that the parties
be given sixty days to furnish the evidence required. The parties
were notified. No action was taken; whereupon your office, by letter of
March 18, 1894, held the entry for cancellation. The McKinley Mort-

gage and Debenture Compaiy appealed.
The proviso to said section 7 reads as follows-

That after the lapse of to years from the date of the issuance of the receiver's
receipt upon the final entry of any tract of land under the homestead, timber culture,
desert-land, or pre-emption laws, or under this act, and when there shall e no pend-
ing contest or protest against the validity of such entry, the entryman shall be
entitled to a patent conveying the land by him entered, and the same shall be issued
to him; but this proviso shall not be construed to require the delay of two years
from the date of said eutry before the issuing of a patent therefor.

In the instructions of July 1, 1891 13 (L. D., 1), it was said that the pro-
viso "simply declares that after a lapse of two years the government
can not begin proceedings to set aside the action of the register and
receiver in allowing an entry." It was also declared that the word
* "proceedings," as used in the circular of May 8, 1891 (12 L. D., 450):
Will be construed as including any action, order, or judgment had or made in your
office cancelling an entry, holding it for cancellation, or which requires something
more to be done by the entryman to duly complete and perfect his entry, and with-
out which the entry would necessarily be canceled.
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The entryin question was made September 28,1889. The order of your
office requiring her to show by affidavit whether she was a widow, etc.,
was issued July 13, 1891. Hence two years had not elapsed from the
date of entry until this "4proceeding"' was instituted;by the government.

While this entry cannot be confirmed under the act of March 3,1891,
yet it seems to me that on the final proof it should pass to patent. It
is true that the answer made by the entrywoman might ordinarily raise
a suspicion as to Whether she was the head of a family, but I do not
think it-should in this iistaTnce. The blani upon which herfinal proof
is made, furnished by the government, did not contain the direct ques-
tion as to whether she was the head of a family. The only question
bearing upon this subject is quoted above, and the answer thereto is
full and unambiguous. The original affidavits are not in the record,
but I take it that she must have shown by these that she was qualified
to make the entry, which would include the sworn statement that she
was the head of a family. If such an affidavit was filed, and the pre-
sumption would be that it was, then there is her oath that she is the
head of a family.

It is not the intention of the Department to criticise the action of your
office, or in anywise curtail or restrict its privilege and duty to closely
watch entries and guard the public domain from being fraudulently
despoiled, but it seems to me, on the face of the record before me, that
there was no great emergency for requiring this additional proof.

In contemplation of law, the husband is the head of the family. It
would seem as if it were only on the theory that she might be living
apart from her husband, and thus secure public land under a false
representation, that would prompt the demand of your office for this
additional proof. If she were a widow, or a divorced woman, or even
a single woman, she might be the head of a family, and qualified to
make the entry, so far as this requirement is concerned.

Your office judgment cancelling Lizzie Dorrnan's entry is therefore
reversed; the entry will be reinstated, and the same passed to patent.

CONTESTANT-PREFERnED RIGHT-INTE RVENING CLAIM.

LEtLOY V. FAIRFIELD.

Where the failure of the contestant to receive notice of a decision of cancellation
results from his carelessness or neglect, and other rights attach in the meantime,
his preferred right of entry is lost.

Secretary Smith to the Commissioner of the General Land Office, October
(J. I. -.) 31, 1895. (I. D.)

The defendant in the case of Albert R. Melloy v. Andrew M. Fair-
field appeals from your office decision of January 18, 1894, wherein you
hold his timber culture entry for cancellation for the SW. 1, Sec. 1, T.
21 N., R. 54 W., Alliance land district, Nebraska.
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On Jlne 2, 1885, Frederick Plogue made timber culture entry for the
land, and ol August 17,1886, Melloy initiated a contest against the
entry and filed his application to make timber culture entry for it.

The contest affidavit, and other papers, were signed "Albert Maloy2'
and one paper "Albert Malloy."

Plogue did not appear at the hearing and on March 21, 1888, his
entry was canceled by your office.

Notice of that decision was sent by registered letter from the local
office April 3,1888, addressed in accordance with plaintiff's written
instructions to the register, to the address of Albert Maloy, Fort Lar-
ainie, Wyoming, and was received at that office April 4,1888, where it
lay until June 1, uncalled for, when it was returned.

On May 14, 1888, Fairfield made timber culture entry for the tract.
June 19, 1888, plaintiff applied to make timber culture entry for the

land, which was refused by the local office for conflict with Fairfield's
entry.

Melloy appealed, and a hearing was ordered to determine if he had
been notified of the cancellation of Plogue's entry and had neglected
to avail himself of his preference right within the thirty days allowed.

The local office, upon the hearing, found lie had been notified and had
failed to exercise his preference right in time and held Fairfield's entry
intact.

Melloy appealed, and on Septemiber 19, 1891, your office reversed the
decision of the local office and held Fairfield's entry for cancellation.

November 30, 1891, Fairfield filed a motion for review and on Febru-
ary 12,1892, the local officers were ordered to rehear the case to deter-
mine whether Melloy had, received notice of the decision- canceling
Plogue's entry.

December 20, 1892, a full hearing was had, but by agreement the case
was held open for further testimony until May 29, 1893, when it was
completed and the local officers again dismissed Melloy's contest and
held Fairfield's entry intact ol the ground that Melloy had actually
received the notice.

Melloy appealed, and your office decision of January 18, 1894, reverses
the register and receiver and holds Fairfield's entry for cancellation in
case Melloy makes proper application to enter the land withini thirty
days of notice of that decision.

When Fairfield made his timber culture entry the local officers prop-
erly allowed it, as they had sent by registered letter the notice of the
decision as instructed in vriting by both Melloy and his attorney. That
letter reached its address Ol April 4, more than six weelis before Fair-
field's entry.

Melloy asks to have his preference ight given him because he did
not actually receive the letter. He testifies that le called at the Fort
Laramie office in person in April, for letters, and admits that he was
told that there was a registered letter tere for A. Maley, but he did
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not look at it; he testifies that the postmaster said that it was for "a
man over there," pointing as if he knew whom it was for; but neither
the postmaster, or any witness, ever knew any man there named ialey.

The registered letter, as returned to the local office, is found among
the papers in the case-addressed, according to instructions, to Albert
Maloy, Fort Laramie, Wyoming. It thus appears that the officers
properly discharged their duty in sending the notice according to the
Rules of Practice. It was incumbent upon Melloy to show that it was
not his fault, or owing to his neglect, that the notice was not received.
This ie has not done; on the contrary, his testimony that he called for
the letter at any time is very unsatisfactory, and directly contradicted.

Where the failure to receive notice of a decision results from the neg-
lect or carelessness of the contestant, and other rights attach meantime,
his preference right is lost. John P. Drake (11 L. D., 574), and Johnson
v. Still (14 L. D., 319)..

Your office decision is reversed, and Fairfield's entry is held intact.

RlAILROAD LANDS-CONFLICTING CLAIMS.

BRAY V. HAYS.

Priority of settlement and possession at the date of the passage of the act of Septem-
ber 29, 1890, determines the rights of conflicting claimants under sections two
and three of said act.

Secretary Smith to the Commissioner of the General Land Office, October
31, 1895. (J. L.)

The land involved in this case is the E. - of section 15, T. 21 S., B.
13 E., M. D. meridian, San Francisco land district, California. It was
granted to the Southern Pacific Railroad Coinpany. by the act of July
27, 1866 (14 Stat., 292, Section 18). It was forfeited and restored to
the public domain by the act of September 29, 1890, (26 Stat., 496).
It was first opened for entry on July 27, 1892. The time within which
the railroad was to be completed opposite said land expired July 4,
1878. The township by sections was surveyed in the field on Novem-
ber 14, 1879. The township map, sectionized, was approved October
13, 1881, and filed in the local office on the same day.

On July 27, 1892, David Hays tendered,* with fees and in proper form,
his application to make homestead entry of the NE. X of said section
15, alleging settlement on March 1, 1890, and lawful improvements and
residence with his family thereon after that date.

On the same day, July 27, 1892, John Bray, with fees and in proper
form, tendered his application to make homestead entry of the S. I of
the NE. 4 and the N. - of the SE. of said section; and also an appli-
cation to purchase under section 3 of the act of September 29, 1890,
the whole of the east half of the same section. Afterwards Bray ex-
pressed to the local officers his desire that his application to purchase
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extend only to the N. of the NE. and the S. - of the SE. l of
said section. In his application to purchase, Bray alleged nder oath,
that he had been in possession of the whole E. - of section 15, since
1879 under license of the Sonthern Pacific Railroad Company; that lie
had thereon as improvements, a dwelling-house, barn, sop, fencing,
orchard, etc., of the value of $1,000 at least; that he had had under
cultivation since 1880 from ten to twenty acres of this land, and raised
each season crops of hay; and that be had filed for said land with the
railroad company on August 10, 1885, with the bena fide intent to
secure title thereto by purchase from the Southern Pacific Railroad
Company when earned by compliance with the conditions or require-
ments of the granting act of Congress.

Whereupon the local officers on January 16,1893, made the following
order:

John Bray having on the 27th day of July, 1892, offered his homestead application
in this office, for the S. 1V of the NE. and the N. + of the SE. 1 of section 1, T. 21
S., R. 13 E., M. D. meridian, California; and also having filed his application to
purchase the E. of said section, under the 3d section of the act of September 29,
1890; and

Hereas, David Hays, did on said Jly 27th, offer his homestead application for
the NE. 1 of said section 15, said township and range,

Xow therefore, the said parties above namied are hereby notified to appear at this
office on Wednesday, April 12, 1893, to furnish testimony concerning their said appli-
cations and in support thereof, that their rights in the premises may be determined.

The hearing took place on the day appointed. The local officers
recommended that Bray be allowed to mnake homestead entry of the
S. j of the NE. 4 and the N. 4 of the SE. 4, and that he be allowed to
purchase the N. 4 of the NE. and the S. 4 of the SE. 4- of said
section 15; and that Hays' app)lication to make homestead entry be
denied.

Hays appealed; and on March 30, 1894, your office modified the
decision of the local officers, and allowed Bray to make homestead
entry of the S. 4 of the NE. and the N. - of the SE. 4, and to pur-
chase the S. 4 of the SE. 1 of said section 15; and allowed Hays to
make homestead entry of the N. 4 of the NE. 4- of said section only.

From said decision Hays has appealed to this Department.
There is no doubt of the fact, indeed it is not disputed, that David

Hays, a qualified homesteader, was, on September 29, 1890, an actual
settler in good faith on the NE 1 of section 15 aforesaid, having main-
tained residence in his dwelling house on the SW. I of said NE. 1, for
many years, and that he made due claim on said quarter-section under
the homestead law, within the time prescribed by the act of September
29, 1890 and the acts amendatory thereof. Therefore, under the second
section of said act he is entitled to a preference right to enter said
quarter-section under the provisions of the homestead law.

The evidence shows by a clear and palpable preponderance, that on
September 29, 1890, Bray was not in possession of the N. 3 of the NE. 4
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of section 15, either under contract, or license or otherwise; that Bray
was on that day in possession of the N. of the SE. ± of said section 15,
having maintained his residence in his dwelling house on the NE. 4 of said
SE. I for many years; and that Bray was not on that day in possession
of the S. of the SE. 4 aforesaid, otherwise than by virtue of the pre-
sumption recognized by this Department, that " the notice given by set-
tlement and improvements extends only to the technical quarter-section
upon which they are situated." (Pooler v. Johnson, 13 L. D.,134; and
Staples v. Richardson, 1.6 L. D., 248). Bray failed to show that he was
entitled to purchase from the United States under section 3 of the act
of September 29, 1890. But there is enough in the record to authorize
the Department to allow him to make homestead entry of the SE. i of
said section 15.

Further, it is proved that in the year 1881, Samuel Gruver (to whose
rights David flays succeeded), was persuaded and influenced to buy
and settleupon the NE. of-said section 15, by Bray's assurance that
he did not claim any land in said NE. 4.

I therefore decide and direct that Hays be permitted to make home-
stead entry of the NE. of section 15 aforesaid; and that Bray be er-
mitted to make homestead entry of the SE. of said section.

Your office decision of March 30, 1894, is hereby modified as above
indicated.

RIGHT OF WAY-TOLL ROAD-TOWNSITE SETTLEMENr.

WASON TOLL ROAD Co. v. TOWNSITE OF CREED.

A toll road company by the location and construction of its road acquires a vested
right of way over public lands under the terms of section 2477 R. S., that can-
not be defeated by a subsequent townsite settlement; and in such case the town-
site patent should issue subject to the easement held by the company under said
statute.

Secretary Smith to the Commissioner of the General Land Office, October
(J. I. L.) 31, 1895. (P. J. C.)

On January 14, 1893, the mayor of the town of, Creede submitted
proof of settlement and occupancy of certain lands, as a townsite,
described bymetes and bounds in what is said to be sections 19 and 30,
in suspended township 42 north, range 1 east, and in section 25, town-
ship 42 north, range 1 west, Del Norte, Colorado land district, and
made application to enter-the same for the benefit of the settlers and
occupants thereof. The Wason Toll Road company protested against
the proof to the extent of a right of way of one hundred feet in width
through the land, on the ground that under its charter and prior to the
organization of the town of Creede, or the use and occupancy of the
land by the inhabitants thereof, it did " lay out and commence the con-
struction and operation of a toll road" over the land; that it is neces-
sary to use fifty feet on each side of the centre of said road and that it
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was so occupied prior to its occupancy as a town; that the land was a
part of the public domain when the road was laid out and constructed.
The company therefore protested against the issuance of a patent for
the townsite, unless there be excepted therefrom the protestant's
easement in and to" one hundred feet across the tract covered by the
line of its road.

A hearing was ordered, the testimony taken before the local officers,
and as a result they recommended the dismissal of the protest, and on
appeal your office by letter of December 22,1894, affirmed their action,
on the ground that

the officers of the land department have no authority to insert in a patent ally other
terms than those of conveyance, with recitals showing a compliance with the law
and the conditions which it prescribes (Delfeback v. Hawke, 115 U. S., 392).

Whereupon the protestant appealed, assigning errors of law and fact.
It seems to ne that your office decision on the one ground upon which

it was based is erroneous. If the toll road companv has acquired any
lawful right to a franchise or easement by the construction and opera-
tion of its road. then I do not understand that the rule in Deffeback v.
Hawke. would be applicable. Il that case the contention was that the
land department should have excepted froin the patent issued for a
mining claim, without protest, municipal improvements that were
alleged to be upon the surface of the ground included in the mining
claim. The court says this position "has no support in any legislation
of Colgress," then follows the language quoted above from your office
decision.

But in my judgment that doctrine is not applicable to the case at bar.
If the protestant has any right here, it is distinctly by reason of "legis-
lation of Congress," as will be hereafter discussed, and while it may be
true that Congress has not specifically provided in -the act for its pro-
tection, yet the right, if it exists, is a distinct one, and under the general
powers conferred by law upon the Secretary of the Interior, in disposing
of the public lands, may be guarded. (Pensacola and Louisville R. R.
CO., n. L. D. 36.)-

Section 2477 of the Revised Statutes, reads as follows:

The right of way for the construction of highways over the public lands, not
reserved for public uses, is hereby granted.

It is under the provisions of this statute that the protestant bases its
right to protest against the patent to the townsite and insists that
whatever right has accrued to it by reason of the. construction and
operation of its road over the public lands, and over what is now the
town of Creede, should be reserved in the patent.

The protestant here is a corporation organized under the laws of
Colorado

for the purpose of constructing a wagon road and charging and collecting toll for
travel thereon in the counties of Rio Grande, Hinsdale and Saguache in the State
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of Colorado, between the termini and a]ong the route more particularly described
as follows:

The starting point is definitely fixed, then follows the general course of
the road following named streams, "to a point thereon (east fork, of
Willow creek) opposite and below the Holy Moses mine in the afore-
said county-of Saguache, making a total length of about five miles."
The charter was granted December 30, 1890.

It is shown by the testimony that about January 1, 1891, the com-
pany began the construction of a bridge across the Rio Grande river,
which is a part of the road; that a reliminary survey of the line of
the road was mnade in the same month and the line staked and marked
along Willow creek to the terminus of the road; that the work of con-
struction continuously progressed and the road was fully completed in
August, 1892, at a cost of between six and seven thousand dollars.
Prior to this date, however, the road was open for travel and the col-
lection of toll commenced May 22, 1891. Toll rates were fixed by the
county commissioners of Rio Grande county, July 15, 1891, and in 1892
and 1893 the same were continued by their action. It appears that on
August 31, 1892, the county commissioners of Hinsdale county also
fixed toll rates, but on October 14, following, this action was rescinded
until the final adjudication of the rights of the road company then
pending in the courts.

It is quite apparent that the original object in the construction of the
road was to make a means of transportation to and from the Holy
-Moses mine. The road was constructed through the narrow defile, or
canon, of Willow creek and its east fork, and at the time it was sur-
veyed and construction begun in January, 1891, there were but two or
three cabins in what is now Creede, outside of the "commissary" of
the mine. The road was built through the town in June and at that
time there was a considerable portion of the town occupied by settlers,
but to what extent is not shown. At the time of the hearing the town
was built almost solidly along the line of the road, and as I understand,
it is the principal street of the town. It is not shown what the dis-
tance is that is thus built up, but it is shown that the road extends
beyond the limits ot the town some little distance.

There is exhibited an injunction writ issued by the district court,
requiring "the town of Creede "and others named to "absolutely refrain
from and desist from in any way interfering with the collection of tolls
on the Wason Toll road in Hinsdale county, above station No. 55 on,
said road."

The evidence taken at the hearing does not disclose when the town
of Creede was, if ever, organized as a municipality; the number of
inhabitants therein or to what extent the road as laid out and operated
conflicts with the lots as surveyed, if they are surveyed, or with- the
town plat, if they have one. Neither is it shown in the testimony thus

1438-VOL 21 23
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taken that toll is charged the residents of the-town for the use of that
portion of the road within its limits as distinguished from the charge
for its entire length or any other portion thereof.

The affidavits that have been filed by the town in support of its
motion to advance this case on the docket show that the town is built
in a narrow gulch only wide enotigh to permit of one street running
north and south with houses on each side and that it is along this street
the toll-road claims its right of way; that three hundred and seventy-
four lots conflict more or less with the right of way; that it extends a
distance of three thousand and six hundred feet and occupies the entire
street, and that all travelers on the street on horseback, or with any
kind of a vehicle, are required to pa y toll. Copies of these affidavits
and the motion are shown to have been served on the protestant's
attorney, and the statements therein made are not denied.

The situation here, as disclosed, is, briefly that the Wason Toll-road
company chartered under the State law for the construction and opera-
tion of a toll-road in a specified locality, surveyed and marked out its
line of road and begun its construction prior to a settlement on the land
for town purposes; the road was constructed and operated with reason-
able diligence and finally completed as a whole; that a town has grown
up along the line thereof which, by reason of the peculiar situation,
has been forced to make this line of road its principal street. The road
company claims a right of way of one hundred feet along the line of
road sought to be patented by the town authorities.

The solttion of this proposition is not without its difficulties. It is
to be regretted that the act granting the right of way to public high-
ways was not more specific and definite as to the extent of the grant
contemplated over the public lands, as to the width of the right of way,
the nature and extent of the right thus conferred, both as against the
government and subsequent settlers. But in the absence of every-
thing save the naked grant, the Department must construe and decide
it with the view of harmonizing the conflicting interests and the pro-
tection of the rights of all parties concerned.

The grant by Congress of the, right of way for public highways is
clearly an easement. It is akin to the grant of the right of way to
railroads (act of June 8, 1872, 17 Stat., 340) and the Department has
decided in Pensacola and Louisville R. R. Co., supra, that the lands
over which the right of way is located may be patented to others, sub-
ject to whatever right the company may have in the same. Eugene
McCarthy, 14 L. D., 105.

The act of the toll-road company in locating and constructing its
road gave it a vested right of way under the statute, and the laws of
Colorado, that cannot be defeated by the subsequent settler. Its right
over the public lands is as great as though the right of way had been
obtained by condemnation proceedings uder the lawof eminent domain,
and it can only be forfeited by non-user or the expiration of its charter.
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The owner of the dominant tenement has a right, as well as a duty, as a part of
the servitude, to perform, at his own expense, all such works as are necessary for
preserving and making use of the servitude, and so he is entitled to have access to
make necessary repairs. The owner of the servient estate can do nothing to dimin-
ish the use or convenience of the servitude to the owner of the dominant. Nor can
the owner of the dominant enlarge his use so far as to increase the burden of the
servient, unless in so far as such change of use may be necessary in order to make
the servitude effectual. (6 Amer. and Eug. Euc. of Law, 149.)

Your judgment is therefore reversed and patent will issue to te town-
site, if otherwise satisfactory, for the land claimed, subject, however,
to the easement of the Wason Toll Company's right of way for the road
through the land thus patented. (See Pensacola R. R. Co., 19 L. D.,
386; Smith v. Townsend, 148 U. S., 490-499.)

RIGHT OF WAY-MILITARY AND INDIAN RESERVATIONS.

LA PLATA IRRIGATING DITCH Co.

A right of way for an irrigating ditch that traverses, among other lands, a military
reservation, and also an Indian reservation, will not be approved as to any part
thereof, where it appears that by the maintenance of said ditch the supply
of water necessary for the proper use of said reservations will be seriously
impaired.

Secretary Smith to the Commissioner of the General Land Office, October
(J. I. H.) 31,1895. (F. W. C.)

I have considered the appeal filed on behalf of the, La Plata Irriga,-
ting Ditch Company from your office decisions dated June 18, and June
21, 1894, denying its applications for right of way under the provisions
of the act of Congress approved March 3, 1891 (26 Stat., 1095).

The ditch in question, according to the maps of location filed on
account of which application was made for right of way under the act
of 1891, shows that the main ditch began about one-half of a mile
north of the north boundary of Fort Lewis military reservation, taking
water from the La Plata river. It then passes through the military
reservation to the north boundary of the Ute Indian reservation,
through said Indian reservation to the south line thereof which is
co-incident with the Colorado and New Mexico boundary line. The
map showing so much of the ditch was filed in the Durango land
office, Colorado. The company also filed a continuation of its location
in the Sante Fe, New Mexico, land office.

Your office letter of June 18, 1894, considering the portion within
Colorado, found that the part north of the Fort Lewis military reserva-
tion traversed by the location is private property, consequently, an
approval under the act of 1891 would not carry a grant of right of way
over this portion of the location.
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You are of the opinion that the portion within the Fort Lewis military
reservation might be approved, but that there is no authority for the
approval of the map of location so far as it traverses the Ute Indian
reservation, reference being made to the decision of the Department in
the case of the Florida Mesa Ditch Company (14 L. D., 265).

In view of the fact that the location passes directly from the military
reservation to the Indian reservation upon which the application for
right of way catnot be granted, you are of the opinion that the entire
application should be rejected and i your decision of June 21, 1894,
upon the portion of the location in New Mexico, you are of the opinion,
as the ditches depend for their water supply and their usefulness on
the ditch that passes through the Indian reservation, and for which no
right of way can be granted, that that portion of the application should
also be denied.

It seems that since the rendition of your decisions in the matter
of the application for right of way made by this company, the atten-
tion of the Commissioner of Indian Affairs has been called to said
application upon which he makes report to this Department in his let-
ter of July 27, 1894, from which it appears that reports had been made
to him upon the matter by the superintendent of the Fort Lewis mili-
tary reservation and also by the agent in charge of the Southern Ute
agency.

From these reports it appears that this company between the years
1889 and 892 actually constructed their ditches through the military
and Indian reservations, but the superintendent of the Fort Lewis
school reports that if succeeding summers be like the summer of 1894,
there can be no question that great detriment to the school would be
caused by this ditch, and he recommends that the application for right
of way across said military reservation be denied, otherwise the school
must either close, or the government be put to the great expense of
starting water from the several springs that are on the reservation.

The agent in charge of the Southern Ute agency reports that the
flow of the La Plata river is absorbed by this ditch and that if the
present flow is contracted it can never be other than a serious detriment
to the Ute Indians.

After a careful consideration of the matter, I am of opinion that this
application for right of way should not be approved. Your office
decision is accordingly affirmed and the application for right of way
will stand rejected.
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SWAMP GRANT-MILITARY RESERVATION.

STATE LOUISIANA.

<The grant of swamp lands to the State of Louisiana took effect upon lands of such
character within Fort Sabine military reservation, created by prior executive
order, subject to the right of the United States to use the same for military pur-
poses during pleasure; and, on the subsequent statutory abandonment of said
reservation, the title and right of possession, in and to said lands, vested in the
State by virtne of said grant.

The act of February 24, 1871, restoring the landis in said military reservation for sale
according to existing laws, did not contemplate any disposal of said lands incon-
sistent with the title previously granted to the State.

Secretary Smith to the Oomissionter of the General Land Office, October
(J. I. H.) 31, 1895. (J. L.)

The State of Louisiana has appealed from your office decision of Sep-
tember 13, 1890, rejecting her claim under the swamp land laws, of the
following tracts of land:

In T. 14 S., R. 15 W.; the west part of section 27 containing 40 acres; all of sec-
tion 28 containing 240 acres; lots 1 and 4, the SW. 41, and the NE. - and the SW. J of
the SE. J of section 31 containing 291.10 acres; all of section 32 containing 520 acres;
all of section 33 containing 610 acres; and the west part of section 34 containing 400
acres; aggregating 2131.10 acres in said township.

In T. 15 S., R. 15 WV.; the west part of section 2 containing 20 acres; the west part
of section 3 containing 620 acres; the west part of section 11 containing 240 acres;
the west part of section 14 containing 440 acres; the west part of section 23 contain-
ing 635 acres; the west part of section 24 containing 50 acres; and the west part of
section 25 containing 150 acres; aggregating2155 acres in said township.

In T. 14 S., R. 16 W.; section 36 containing 71.30 acres.
In T. 15 S., 1. 16 W., all of section 1 containing 600 acres; all of section 2 contain-

ing 160 acres; all of section 11 containing 40 acres; all of section 12 containing 630
acres; all of section 13 containing 320 acres; all of section 24 containing 380 acres;
and all of section 25 containing 10 acres; aggregating 2211 acres in said township.

And aggregating in all four townships aforesaid 6497 acres, in the New Orleans
land district, Louisiana.

The said tracts front north, west and south on Sabine Lake, SabYne
Pass and the Gulf of Mexico. They are bounded on the east by a
straight line, running from point on the shore of the lake in section
27, T. 14 S., t. 15 W., south 29 degrees east, ten miles, to a point on the
shore of te Gulf in section 25, T. 15 S., R. 15 W. They lie within the
limits of the Fort Sabine military reservation established by the Presi-
dent's order of December 20, 1838, and then transferred by the Coin-
missioner of the General Laud Office to the possession and control of
the Secretary of War for military purposes. The reservation embraced
the whole peninsula lying west of the straight line aforesaid, and
bounded by Sabine Lake, Sabine Pass, and the Gulf of Mexico.

At the time of the passage of the swamp land act of March 2, 1849
(9 Stat., 350), all of the lands embraced in said reservation had been
for More than ten years severed from the public domain, removed from
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the control and supervision of the land department, and appropriated
for special uses by a co-ordinate executive department.

On I)ecember 7, 1850, the State of Louisiana filed in the district land
office at Opelousas, swamp land selection list No. 4, claiming under the
act of March 2, 1849, more than 1,000,000 acres of land, including all
the land within the reservation. But on the face of the list the sur-
veyor general wrote opposite the descriptions of the subdivisions re-
served, the following words: "Part of this township is subject to a
military reservation. See letter from the Commissioner of the General
Land Office, dated December 21, 1838." The attention of the Commis-
sioner and of the Secretary of the Interior was thus called to the fact
that said subdivisions were not within their jurisdiction, supervision or
control, and that they had no lawful authority to dispose of them.
Consequently said list was corrected. All of the subdivisions and parts
of subdivisions lying west of the east line of the reservation were
rejected and left out. Those fractional parts of subdivisions inter-
sected by said line, which lay east thereof, were carefully selected and
estimated and inserted in the list of selections to be approved. One of
the fractions contained only ive acres; two others contained-only
twenty acres each. Pains were taken to. make the corrected and
approved list express upon its-facethe decision of the Secretary, to
approve proper selections which lay outside of the military reserva-
tion, and to disapprove and reject all that lay within. Such corrected
list was approved on May 5, 1852, by Secretary A. H. H. Stuart.

In 1854 Congress directed a light house to be built on Louisiana
Point near the mouth of Sabine Pass. The Secretary of the Treasury,
through the light house board, applied to the Commissioner of the
General Land Office for land on which to locate it, and other necessary
buildings. He was informed that the land was a military reservation
under the jurisdiction and control of te War Department as military
property. The Secretary of War was therefore the proper person to
consent to the use of a part of it for commercial purposes. The light
house and its appurtenances were built in 1856, and are still maintained.

By the act of February 24, 1871 (10 Stat., 430), Congress-

authorized and empowered the Secretary of War to transfer to the custody and con-
trol of the Secretary of the Interior, for disposition for cash according to the existing
laws of the United States relating to public lands, and after appraisement, to the
highest bidder, and at not less than the appraised value, nor less than one dollar and
twenty-five cents per acre, the United States military reservation at Fort Sabine, in
the State of Louisiana.

It appears that on Jly 1, 1884, Acting Secretary M. L. Joslyn
approved "No. 26, a list of the swamp and overflowed lands selected
as inuring to the State of Louisiana" etc. Said list includes all of
sections 4, 5, 6, 7, 9, 10, 15, 1 7, 18, 19, 20, 21, 22, 26, 7, 28, 29, 32, 33,
and 34 of township 15 south, range 15 west; aggregating 1l,907.41
acres, and comprising the whole of said reservation, except the school
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section 16, in T. 15, ad lots 2 and 3, and the NW. and the SE. I of
the SE. 4 of section 31, in T. 14, which lie upon a ridge; and the tracts
described in the list now before me, which form a margin on the
eastern, northern and western sides of the reservation, where the
subdivisions are intersected by the boundary lines and made fractional.
I am informed by your office decision,

That the facts, 1st. that said tracts weie claimed onditionally as subject to a
military reserve, 2d. that action on the claim had previously been suspended on
account of doubts as to whether or not the lands had been granted, and 3d. that
Congress hal provided for the disposal of the lands by special legislation-were not
brought to the notice of the Secretary, either in the certificates or in the letter sub-
mitting the list for approval. On the contrary both the list and the letter of trans-
mittal represented the ease as an ordinary one about which no colitions existed
calling for the special consideration of the Secretary or of his legal advisers.

Inspection of said list No. 26, and the certificates attached thereto,
sustains your statement. The certificates state affirmatively that
"said list is found to be free from conflict by sale or otherwise." They
contain no reference to the military reservation; or to the fact that on
May 5, 1852, Secretary Stuart had considered and rejected the State's
claim to the tracts of land included in said list. They do not contain
any statement to the effect that the tracts described in the list have
been found or decided to be swamp and overflowed lands, by field
notes of the surveyors, or by "personal examination by experienced
and faithful deputies,", as required by the statute, or in any other man-
ner. The attention of the Secretary was not called to act of February
24, 1871, stpra, or to the fact, that the presentation of said list No. 26
for his approval, raised before him for his decision the question: Did
Congress by the swamp land acts of 1849 or 1850 grant to the State of
Louisiana swamp lands within the boundaries of Fort Sabine military
reservation"D

That question is now plainly brought before me by the pending
appeal. I decide it in the affirmative.

I am of opinion that the acts of March 2, 1849 (9 Stat., 352), and
September 28, 1850 (9 Stat., 519) granted to the State of Louisiana all
of the " swamp and overflowed lands made unfit thereby for cultiva-
tion," lying within the Fort Sabine military reservation as established
by the President's executive order of December 20, 1838, subject, how-
ever, to the right of the United States to use the same for military
purposes during pleasure, or so long as might be necessary in the
judgment of the military authorities; and that when said military
reservation was abandoned by operation of the act of February 24,
1871 (16 Stat., 430), the title and right of possession of the State of
Louisiana under the acts of 1849 and 1850 aforesaid attached at once
in fee simple to the swamp and overflowed lands embraced within said
reservation. The act of 1871 aforesaid cannot be construed as inteud-
ing to make any disposition of said swamp and overflowed lands,
inconsistent with the title previously granted to the State of Louisiana
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as aforesaid. (Wilcox v. McConnell, 13 Peters, 513; and Leavenworth
R. R. Co. v. United States, 92 U. S., 741; Hasting and Dakota t. It. Co.
v. Whitney, 132 U. S., 357-360.)

Your office decision is hereby reversed. The tracts of land herein-
before specified and described will be certified to the State of Louisi-
ana, under the swamp land grants.

HOMESTEAD CONTEST-ABAN\DONM ENT-ljROOF OF MARRIAGE.

ROUDEB3USH V. M"TArITHA N.

Testimony to the effect that an eittrywoman has married and moved to her husband's
home, when the husband himself is at the same time a homestead claimant, is
proper evidence ander a general charge of abandonmeut.

In such a case evidence showing that a man and woman are living together in the
relation of husband and wife, and are generally considered in the neighborhood
as married, may be accepted as establishing the fact of marriage, where such
fact is not denied.

Secretary Smith to the Commissioner of the General Land Office, October
31, 1895. (C. J. G.)

The record shows that on July 13, 1889, Lavinia Waitman made
homestead entry for lot 1, Sec. 18, Lot 4 Sec. 7, T. 19 N., R. 52 W., and
N. NE. Sec. 13, T. 19 N., R. 53 W., Sidney land district, Nebraska.

On May 25, 1893, Ross Roudebush filed affidavit of contest against
said entry, claiming

that the said Lavinia Waitinan has wholly abandoned said tract, and changed her
residence therefrom for more than six months since making said entry, and next
prior to the date herein; that said tract is not settled upon and cultivated by said
party as required by law.

Hearing was duly had, and the local office rendered its decision in
favor of the plaintiff.

The defendant in this case was formerly married to Watson L. Wait-
man, and she made entry for the land in controversy after his death.
On the day of trial the plaintiff did not introduce testimony to show
that defendant had not complied with the homestead law as to settle-
ment and cultivation, but directed the examination of witnesses to
proving that the defendant and one 0. P. Waitman, nephew of Wat-
son L. Waitman, had, for about two years prior to the date of contest,
lived together as husband and wife. It was shown that they were
generally considered by the neighborhood as married. Two of the
witnesses testified that the defendant had stated to them that she was
married to 0. P. Waitman. It was shown that shortly before this con-
test was filed the defendant moved her household goods from her claim
to that of 0. P. Waitman, and he and the defendant lived alternately
on the two claims, residing upon one for a few months, and then mov-
ing to the other. One witness testified that defendant told him she
would like to hold the claim until her son Bud Waitman became of age,
but that she knew they could not hold both claims.
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The defendant did not introduce any testimony in rebuttal, nor deny
that she is married to O. P. Waitman. She objected throughout the
trial to the introduction by the plaintiff of testimony in regard to her
marriage, on the ground that notice of contest served upon her con-
tained no allegation as to marriage, but simply charged abandonment
and non-residence.

I am of opinion, however, that testimony to the effect that an entry-
woman had married and moved to her hsband's home, when the hus-
band himself is a homestead laimant,, is proper evidence under a
general charge of abandonment (11 L. D., 22)-Bullard v. Sullivan.

It has been held that the fact of marriage, although conclusively
shown, does not of itself constitute ground of forfeiture or substantiate
the charge of abandonment. Shaffer v. Fox (20 L. D., 185), and cases
cited. The husband and wife must each be maintaining a homestead
entry at the time of the marriage. In the case before me, however, it
is shown that 0. P. Waitinan, to whom the defendant is'alleged to be
married, has a homestead claim' about two or three miles from the tract
in dispute. Consequently, if his marriage with the defendantis shown,
her entry must necessarily be cancelled; for "a husband and wife,
while they live together as such, can have but one residence, and the
home of a married woman is presumptively with her husband," Bul-
lard v. Sullivan (supra).

The question therefore arises as to whether the testimony introduced
to prove the marriage of defendant to 0. P. Waitman is legally suffi-
cient.

Iu the case of People v. Anderson, referred to in 16 L. D., 137, it is
said:

Proof that a man and woman had cohabited together for a long time as husband
and wife, had mingled in society as such, is admissible for the purpose of proving a.
marriage, ad in the absence of evidence to the contrary, conclusive as such, in all
cases, except in actions of rim con., divorce, indictments for bigamy, and like cases,
where the marriage is the foundation of the claim to be enforced.

While there is no direct proof of marriage between the parties to this
contest, yet the testimony introduced by the plaintiff may be considered
as sufficient to throw the burden of proof upon the defendant, and as
she did not introduce any testimony in rebuttal, and made no attempt to
deny that she is married to 0. P. Waitman, although she had opportu-
nity to do so, I am of opinion that the marriage is sufficiently proved
for the purpose of this contest. A concealment of marriage, i one
exists, or a disinclination to deny it, if it does not exist, is inexplicable
on any other grounds than that the presumption of marriage is cor-
rect. It would seem that if these parties are not married, and a denial
to that effect would save the homestead, they would surely make such
denial. I therefore affrm your office decision.

As to the other issues appearing in defendant's specifications of error,
the facts are fairly and sufficiently stated by you, and need not be con-
sidered in this connection.
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SETTLEMENT C LAIM-TIZESPASS-POSSESSION.

BURKE V. GAMBLE.

No rights are required under the settlement laws by an unlawful trespass on the
undisputed and known possession of another who believes his title to be good.

Secretary Smith to the Commissioner of the General Land Office, October
(J. I. H.) 31, 1895. (F. W. C.)

I have considered the appeal by Michael Burke from your office deci-
sion of July 14, 1894, holding for cancellation his homestead entry cov-
ering the SW. J of Sec. 2, T. 5 N., R. 1 E., San Francisco land district,
California, and that the entry by John T. Gamble made for said land
should be held intact,' and that his commutation proof submitted
thereon should be approved.

This land was selected by the State as indemnity school land on
August 8, 1866, and re-selected on October 6, 1868, and, in a contro-
versy involving the State's right under said selection, the land was
awarded to the State under its selection on January 16, 1874.

More than four years thereafter, to wit, on April 16, 1878, the State
patented the land to one John Woods and by; mesue conveyances the
land was conveyed to Michael Burke on January 30, 1880, since which
time he has been in undisputed possession of the land, the entire tract
being fenced.

U~pon an application by one Daniel Sullivan attacking the State's
selection, your office letter " G " of January 13, 1882, canceled the State's
selection, from which action the State failed to appeal and has since
made selection of other lands to which it has received title.

Burke, however, seems to have been in ignorance of this action, and
continued in possession of the land, the first knowledge of imperfection
in his title being ascertained upon investigation caused by the entry
upon the lands of John T. Gamble on August 2, 1882.

Gamble, it appears, learned of the cancellation of the State's selec-
tion and knew that the land was in possession of Burke when, on
August 2, 1882, he, in company with others, drove upon the land in
question passing through the gate of one of the adjoining proprietors
whose fence formed a part of the boundary of the land in question, and
began the erection of a house upon the land.

He states that at the time he entered upon said land he believed it to
have a market value of about 2,500, and sought to take advantage of
Burke's ignorance in the matter of his title to the land in question.
His house, begun on August 28, 1882, was partly completed when he
left the land but upon his return Burke was in possession thereof and
refused to allow him to enter. On August the fourth be made home-
stead entry of the land. This house was afterwards destroyed by
Burke but in October following, Gamble again attempted to bild a
house upon the land which was also destroyed by Burke, and a third
attempt was made by Gamble bat he was warned off by Burke.
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Gamble made no further attempt to take up a residence upon the
land but in the following year, to wit, on March 22, 1883, submitted
proof upon his entry in which his excuse for not taking up a residence
upon the land was that he was prevented therefrom by the forcible acts
of Burke.

The local officers rejected his pioof and he appealed to your office.
On July 24, 183, your office canceled the entry by Gamble upon the

report of a special agent that Gamble was not a settler upon the land,
and that his entry was ma(le for the purpose of speculation.

On August 13, 1883, Gamble filed an appeal from that action. This
appeal does not appear to have been transmitted to your office until
November 11, 1886. In the meantime, to wit, on December 15, 1884,
the local officers had permitted Michael Brke to makie homestead
entry of the laud.

On December 4, 1886, your office considered the appeal filed by Gam-
ble as an application for a hearing and thereupon directed the local
officers to order a hearing between the parties in order to determine
their respective rights in the premises.

No action appears to have ever been taken upon said order and upon
the report of a special agent that he had investigated the case and
found Michael Burke in possession of the land and in which he recoi-
mended that the order for a hearing be revoked, your office, by letter
of November 19, 1890, revoked the order for a hearing.

In the meautime, to wit, on February 4, 1890, Burke had been per-
mitted to make final proof upon his homestead entry which was
accepted by the local officers, notwithstanding the pendency of the
appeal by Gamble from the decision of your office cancelling his entry.

Gamble then appealed to this Department from your office decision
revoking the order for a hearing and re-affirming the action taken by
your office in its decision of July 24, 1883, which canceled his entry.

In departmental decision of April 11, 1892, this appeal was considered
and in view of the showing made by Gamble, it was directed that his
entry should be re-instated and that a hearing be ordered to the end
that the witnesses to Gamble's proof might be subjected to cross exam-
ination by Burke, if he so desired, and that Gamble might be allowed
to show duress and the interference of. Burke, and that Burke might
be allowed to show why his entry should not be canceled.

It is upon the hearing had under this order that the case is again
before this Department.

Upon the testimony adduced at this hearing the local officers were
of the opinion that Gamble took advantage of Burke's ignorance and
that it is the duty of the land officers to protect the innocent and igno-
rant from sharpers. For that reason they recommended that Burke's
entry be allowed to stand and that the entry by Gamble be canceled.

Your office decision, as before stated, reversed the action of the local
officers and held Burke's entry for cancellation, from which action he
appealed to this Department.
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The. facts in the case appear to be plain. Burke, since 1880 has been
in quiet possession of this land, the entire tract being under fence,
under a title from the State which he believed to be perfect and for
which he had paid a valuable consideration.

The State's title failed, but of this Burke does not appear to have
had any notice until after Gamble had made an entrance upon the land.

The sole question in the case, it would seem to me, is as to whether this
land was, at the time of the entrance by Gamble and the making of his
entry, subject to settlement and entry under the settlement laws.

In the case of Atherton v. Fowler (96 U. S., 513), it was held that no
right of pre-emption can be established by a settlement and improve-
ment on a tract of public land, where the claimant forcibly intrudes
upon the possession of one already in possession of the land, the same
being enclosed, but that such intrusion, though nade under pretense
of settling upon the land, is but a naked, unlawful trespass, and can
not initiate a right under the settlement laws.

This decision has been repeatedly quoted by the court and must be
the guide for the construction of the settlement laws by this 'l)epart-
ment.

It appears to me that the facts in this case show, when viewed in the
light of the above opinion, that Gamble's attempted settlement on this
land was but a unlawful trespass ad in violation of the rights of
Burke.

At the time of (amble's entrance upon this land it was beyond ques-
tion in the undisputed possession of Burke, under title which he believed
was. good, and of which Gamble was cognizant at the time. The fact
that his entrance upon the land was made through a gate in the fence
that enclosed the tract, in nowise reduced the offence.

There can be no question but that Gamble sought to take advantage
of Burke's ignorance in the matter of the status of the State's title,
under which lie claimed, and it seems to me clearly the duty of this
Department to protect Burke in his possession. In the case of Knight
v. U. S. Land Association (142 U. S., 161), it was held that-

The Secretary is the guardian of the people of the United States over the public
lands. The obligations of his oatli of office oblige him to see that the law is carried
out and that none of the public domain is wasted or is disposed of to a party not
entitled to it.

Your office decision rests upon the decision of this Department in the
case of Marks v. Bray (1 L. D., 423). in which it was held that
the case of Athertou v. Fowler, as now interpreted by this Department, will not
sustain a possession manifestly in violation of the law, nor defeat a claim to land by
one who has complied with the requirements of the law, in favor of one who has not
so complied, etc.

In that case, however, it was shown that Marks knew of the cancel-
lation of the State's claim prior to Bray's settlement, and that he made
no endeavor to fortify his position and secure a right to the tract under
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the land laws, until more than two months after Bray's settlement. It
was, therefore, held that his laches had enabled Bray to exercise his
right wlich the law gave hint to file his declaratory statement upon

any unappropriated public land. Ia this respect the facts in thatcase
differ from those in the case now under consideration.

It seems to me that an equitable construction consistent with the true
meaning of the settlement laws leads to the application to this case of
the principles enunciated by the supreme court in the case of Ather-
ton v. Fowler, spra, and the awarding of the land to Burke.

I must, therefore, reverse your office decision and sustain the decision
of the local office directing that Gamble's entry be canceled and his
proof tendered thereon rejected, and that Burke be permitted to com-
plete title upon the entry already made.

SCHOOL LAND-JURISDICTION OF DEPARTMENT.

J. L. BRADFORD.

The Department is without authority to determine whether a State in its disposition
of school lands has done so in the manner provided by statote.

Secretary Smith to the Commissioner of the General Land Office, Novem-
(J. I. H.) ber 2, 1895. (A. E.)

On June 26, 1895, your office transmitted a letter from J. L. Brad-
ford, Esq., dated May 31, 1895, in which he charges that the'State of
Louisiana has depleted the school land fund, reserved by Congress for
the township schools of said State, by giving a large portion of the
same to John MeEnery, since dead.

The allegations of Mr. Bradford have been carefully considered, but
it is not the province of this Department to take any action in the
premises.

The lands referred to were reserved by several acts of Congress
relating to public lands within the State of Louisiana, then the Terri-'
tory of Orleans. These and similar school land reservations by Con-
gress were grants in abeyance of the nature of a dedication to public
use, and vested so soon as the schools for which they were reserved
came into existence. Until this, the title remained in the government.
Trustees, etc., v. State of Indiana (14 Howard, 274, et seq.).

By the act of February 15, 1843 ( Stat., 600), however, Congress
made so much of a change in said grants as to confer upon the State
plenary and exclusive authority to dispose of said lands in a stated
manner. Whether it has done so or not is a question which this Depart-
ment is without authority to determine.
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REPXY MENT-ASSIGNEE-SECTION 2, ACT OF JUNE 16, 18SO.

INSTRUCTIONS.

The right of assignees to repayment under section 2, act of June 16, 1880, is restricted
to assignees of the land, and does not extend to persons holding an assignment
of the claim for the money paid on the entry.

Secretary Smith to the Comimissioner of the General Land Office, Novem-
(J. I. H.) ber 2, 1895. (F. W. Q.)

I am in receipt of your office letter of October 4, 1895, calling atten-
tion to that portion of departmental circular of August 6, 1880, which
in construing the second section of the act of June 16, 1880 (21 Stat.,
287), reads as follows:

Those persons are assignees, within the meaning of the statutes authorizing the
repayment of purchase money, who purchase the land after the entries thereof are
completed and take assignments of the title under such entries prior to complete
cancellation thereof, when the entries fail of confirmation for reasons contemplated
by the law. To construe said statutes so as to recognize the assignment or transfer
of the mere claim against the United States for repayment of purchase money, or
fees and commissions, disconnected from a sale of the land or attempted transfer of
title thereto, would be against the settled policy of the government and repungant
to section 3477 of the Revised Statutes.

In said letter you state that you are constrained to believe that this
constrtiction is unsound, for the following reasons:

Ist. It is unreasonable. There is no good cause subsisting in equity why the
assignee of an entryman should not stand in the shoes of the entryman whenever the
entryman has done that which is prescribed by section 2 of the act, which is con-
strued by said circular. (You will find said act on the first page of that circular.)

2nd. The claims referred to in section 3477 of the Revised Statutes are not such
claims as are embraced in the said act. The claims specified in section 3477 of the
Revised Statutes of the United States are, it is submitted, such claims as the United
States has not recognized. Here the claims referred to and embraced in the act
construed by said circular aredistinctly recognized intheir character. Their amount
is fixed. There is no issee remaining between the claimant and the government.
There is nothing to be done to ascertain either the claim or its amount. he Secre-
tary of the Interior is directed to pay out upon compliance with the terms of the act.

3rd. It is not possible that the interests of the government can possibly be preju-
diced by recognizing the title herein of the entryman provided it is shown that the
conditions embraced in section two of said act are complied with; and when all
said conditions have been complied with no interests of the government can be
prejudiced by paying the assignee instead of to the entryman directly.

It is very evident to my mind that Congress meant to extend the
benefit of repayment to assignees of the land, and not to the claim for
money against the United States. The general law forbids such trans-
fers, and before a case is taken out of the general law, the act of
Congress should expressly provide for repayment to the assignees of a
money demand against the United States.

There being no express provision in the act of June 16, 1880, for the
repayment to the assignees of a money claim against the United States,
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I am of the opinion that this cannot be done without violating the
general law embraced in section 3477 of the Revised Statutes. That
section provides that no claim upon the United States shall be trans-
ferred or assigned until " after the allowance of such a claim, the ascer-
tainment of the amount due, and the issuing of a warrant for the
payment thereof."

Your view of this question is that "the character of the' claim is
recognized; the amount is fixed; there is nothing to be done to ascer-
tain either the claim or the amount; and the Secretary of the Interior
is directed to pay out upon compliance with the act." Your contention
that the Secretary of the Interior is required to make repayment upon
a compliance with the act is an admission that some evidence must be
submitted to show that the person claiming the fund is entitled to
receive it. If this be true, then there is something to be done under
the act "to ascertain the claim and its amount."

In my opinion the act of Congress does no more than provide for the
repayment of certain money upon certain conditions. The amount in
no case is fixed, and in every case the person claiming the fund is
required to do something to be entitled to repayment. e is required
to "surrender his duplicate receipt and execute a proper relinquish-
ment of all claims to the land."

Further, in case a transferee of the land makes a claim, his right to
demand repayment as transferee must be'also determined.

I cannot therefore agree with you that "there is nothing to be done
to ascertain either the claim or the amount." But if nothing were
required to be done in order to ascertain the rightful claimant, and
whether he is entitled to repayment, still the transfer of a claim could
not be recognized, as these claims are controlled by the general law
which prohibits transfers until warrant is issued.

I therefore adhere to the construction placed upon section 2 of said
act by the circular of August 6, 1880.

INSTRUCTIONS RELATIVE TO HEARINGS ORDERED UPON SPECIAL

AGENTS' REPORTS.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. ., November 4, 1895.
To Registers- and Receivers and

Special Agents of the General Land Office.
These hearings are ordered as a part of the proceedings upon an

inquiry instituted by the government into the validity of alleged
fraudulent or illegal entries. The purpose is to give the entrymen and
other known parties in interest full'opportunity to be heard in defense
of their claims.
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Hearings will be set at as early a day as practicable after the order
has been received, so that the special agent who examined the case
may be present, ald while witnesses are accessible.

The register and receiver will consult with the special agent rela-
tive to fixing the time and place for taking testimony.

Where possible, notice of hearing will be given by the register ad
receiver by registered letter or by personal service. If the were-
abouts of the party or parties in interest cannot be ascertained, notice
should be given by publication in accordance with rules 13 and 14 of
the Rules of Practice.

Proof of service should accompany the record in every case, and,
where notice is given by publication, a statement by the register and
receiver, or a certificate from the special agent, or the affidavit of an
officer or other person, must be filed showing that due diligence has
been used and the party or parties could not be found.

Notice should be given in all cases at least thirty days before the
date fixed for hearing.

Attorneys appearing should be required to file a written appearance
stating for whom they appear; and in all cases notice to an attorney
of record will be treated as notice to the party or parties for whom he
appears.

Special agents should so arrange their business as to have testimony
taken at the same time and place i as many cases as practicable.
They must be present at hearings with the necessary witnesses, to
prove the charges made in their reports, and they will represent the
government in the conduct of cases and examination of witnesses.

Special agents are not required to file affidavits for continuances or
postponements, nor to make deposits for expenses. Continuances and
postponements will be allowed only for necessary cause, and in no case
for the purpose of vexation or delay.

Special agents.will not enter into stipulations relative to taking testi-
mony, or otherwise, by which the due course of proceedings will be
embarrassed or the purpose of the law frustrated.

The expenses of service of notice and the cost of taking the testi-
molly of witnesses for the government, including the gvernmnent's
cross-examination of witnesses for the claimant, will be paid by receiv-
ers, who will estimate, specially therefore referring to the date and
initial of the letter ordering the hearings.

The cost of reducing testimony to writing, payable by the govern-
ment, will be the actual and necessary sums paid out for that.purpose,
and not fees of local officers. Such fees will not be charged to the
government.

The expenses of the claimant, including the pay of his own witnesses,
the costs of taking their testimony, and the cost of his cross-examina-
tion of witnesses for the government, must be paid by himself, and a
reasonable deposit for expenses of reducing such testimony and cross-
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examinations to writing may be required by the officer taking the
testimony.

Upon the termination of a hearing the register and receiver will
immediately render a decision in the case, and upon the expiration of
the tine allowed for appeal transmit the record to this office.

Special agents are not required to file appeals from decisions adverse
to the government nor are they expected to file briefs in any case.

This circular is issued to take the place of circular of May 8, 1884
(2 IL. D., 807), on the same subject, and will in future govern in all
cases to which it applies.

Very respectfully,. S. W. LA310REUX
Commissioner.

Approved 
IOKE SMITH,

Secretary.

OKLAHOMAN LANDS-DISQUALIFICATION OF SETTLER.

WELCH V. BUTLER.

The departmental inhibition against making the race for Oklahoma lands from Indian
reservations, is applicable to lands which the Indians have the right to use and
occupy, and not to lands in which the Indians have no such right.

Secretary Smith to the Commisssioner of the General Land Office, Novem
(J. I. I[.) ber 2, 1895. (E R M. .)

This case involves the NE. i of See. 7, T. 28 N., R. 3 B., Perry land
district, Oklahoma Territory.

The record shows that on September 19, 1893, William M. Butler
made homestead entry for the above described tract.

October 3, 1893, Henry Welch filed an affidavit of contest against
said entry alleging prior settlement, and the disqualification of the
defendant because he (Butler) made the race for the land from the
(Chilocco school reseuvation in violation of law.

Subsequently, on April 25, 1894, the plaintiff filed a supplemental affl.
davit of contest alleging:

That he verily believes that the said Wm. Butler has abandoned said tract of land;
that said Butler is the head of a family and that said family did not establish a per-
manent residence upon said land until the expiration of six months from the date of
said entry; that although said family appeared upon said claim upon the 14th of
March or thereabouts that they left a few days after and he believes that they returned
to their home in Kansas and that he also believes that said ansas home remained
furnished and was at that time kept as a place of residence. Furthermore, affiant
believes that Wm. Butler has placed said lands in the hands of one real estate agent
whose name is Sutherland and whose office is in the town of Newkirk, Oklahoma
Territory. That said entryman, Wm. Butler, has supported himself in various other
ways that force affiant to believe that he has not wanted or intended to make said
land a home for himself and family.

1438-VOL 21 24
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Jne 4, 1894, the entryman filed a motion to dismiss the contest of
Welch because the affidavit of contest did not state a cause of action.

The local officers dismissed the contest of Welch as to the allegation
of prior settlement and disqualification and ordered a trial on the
charge of abandonment.
I Upon appeal your office decision of December 14, 1894, affirmed the
action of the local officers in so far as it dismissed the contest of Welch
onthe allegation of prior settlement and disqualification but reversed
their action in ordering a trial on the charge of abandonment.

It appears in his affidavit of contest that Welch states that he set-
tled upon the land in controversy at 11:30 p.i m., September 19, 1893.
The application of Butler is endorsed by the register: "Received Sep-.
tember 19, 1893, at 9:24 a. m." It would thus seem that the charge of
prior settlement is not borne out by the record.

This brings up for disposition the question as to whether the race
from the Chilocco school reservation disqualified Butler as a homestead
entryman in the Cherokee Outlet. These are lands of the United States
purchased from the Cherokee Nation and were not open to settlement
on account of being reserved by the United States for Indian school
purposes. The Department had forbidden runs into the Cherokee Out-
let from being made from any Indian reservation. (Acting Secretary
Reynolds' order of August 30, 1893.) The inhibition about making the
run from Indian reservations refers to lands which Indians have the
right to occupy and use and not to lands of the United States to which
Indians have no such right. Indians have no such right in the lands
used for the Chilocco school and hence the inhibition does not apply
to these lands. This disposes of the questions urged upon appeal by
Welch, and the decision appealed from is therefore affirmed.

OKLAI-IOMA LANDS-DISQUALIFICATIONS OF HOMESTEADE R.

JACOB KAUFMAN.

The prohibitive provisions in the act opening Oklahoma lands to settlement were
directed against persons otherwise qualified to make entry, and not against per-
sons who for other reasons were then disqualified, and by their presence in said
Territory took no advantage over others.

Secretary Smith to the Commissioner of the General Land Office, NArovem-
(J. . H.) - ber 2, 1895. (E. W.)

I have considered your office letter of September 8, 1894, embodying
a report and recommendation concerning the petition of Jacob Kauf-
man to have proceedings instituted to vacate and cancel the patent
issued December 15, 1892, to Arthur W. Dunham, conveying to him
the SW. , Sec. 3, T. 12 N., R. 3 W., Oklahoma land district, Oklahoma
Territory.
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The petition is predicated upon two grounds, to wit:
First.-That said Dnhain was at twelve o'clock, noon, April 22, 1889,

within the Territory of Oklahoma.
Second.-That he-Dunliam-never made settlement and residence

on said tract.
It appears that your office has caused special agent R. B. Poe, who

was furnished with a copy of said petition to investigate said charges
of fraud. Your office letter recites that the facts reported by said
special agent, corroborated by affidavits, are substantially as follows:

A. W. Dunham, the entryman, went to the territory of Ohlahoma, in February,
1888, as an employe of the A. T. & S. F. R. R. Co., and has remained in said territory
and in the service of said coiupany ever since; he did not attempt to take up any
land when the same was opened for entry April 22, 1889, and in fact was not at that
time of lawful age; November 1, 1890, he bought the improvements on said land
from one Williams, a prior entryman, paying him $450 therefor, and upon Williams'
relinquishing his claim to said land, Dunham entered the same. This, it will be
observed, was a year and a half after the opening, and although Dunham was within
the territory at date of the opening, he took no advantage of his presence therein to
secure a settlement claim and, consequently, was not disqualified, as an entryman,
by reason of such presence.

It is further shown by a number of affidavits, accompanying the special agent's
report, that Dunham established his actual residence on said land in due time and
maintained the same until he submitted his final proof and perfected his entry.

Inasmuch as it does not appear that any fraud has been committed, in connection
with the entry or patent in question, the supplemental report of the special agent
relative to the transfer of said land, does not seem to be material. iMr. Jondahl was
aware that Kaufman was asserting some kind of a claim to said land, but was
advised and believed there was no validity in Kaufman's claim or defect in Dunham's
title.

In view of the foregoing facts, I recommend that Kaufman's petition be denied.

It is not clear that the law and the proclamation against prematurely
entering the Territory were directed against persons occupying the
position of the defendant in this case. The general rule in the inter-
pretation of statutes is, "that the cardinal purpose or intent of the
whole act shall control." (Sutherland on Statutory Construction, Sec.
.240.) Inquiry should be made to ascertain what was the mischief or
defect which the law intended to remedy. (Endlich on the Interpreta-
tion of Statutes, Sec. 27.) The purpose of Congress in its legislation
was manifestly to secure equality between parties desiring to make
entry of these lands so that no one."should have special advantage in
the entry of tracts they desired for occupancy" (see Smith v. Townsend,
148 U.S., 490,501). The mere fact of being within theprescribed limits
on the day the Territory was opened to entry gave the defendant in
this case no " special advantage," because he was a minor, and by that
fact shut out from the opportunity of seizing upon land that some other
person might otherwise have entered. It is not to be assumed that the
law was directed against persons who, for other reasons, were disqual-
ified from making entry-the obvious purpose of the act being to pro-
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hibit persons, otherwise qualified to enter land, from going into the
territory during the prohibited period. Dunham's presence on the
right of way of the railroad, on that day, was not unlawful; he did
nothing then nor afterward to prejudice any other person's right; and
in my opinion his entry, made long subsequently, when he attained his
majority, should be allowed to stand intact.

For these reasons I concur in the conclusion at which your office has
arrived, and the petition is accordingly denied.

AMENDMENT OF ENTRY-EXCUSABLE TMISTAKE.

THoMxAS WALSH.

An amendment of an entry may be allowed, where, due to an excusable mistake, the
entry as originally made (lid not cover the land settled upon and improved by
the entryman.

Secretary Smith to the Comnmissioner of the General Land Office, Yovem-
(J. I. H.) ber 2, 1895. (F. W. C.)

I have considered the appeal by Thomas Walsh from your office
decision of February 26, 1894, denying his application to amend his
homestead entry made September 19, 1893, covering the N. A- of the
SW. i, Sec. 2, T. 37 N., R. 38 E., Spokane Falls land district, Washing-
ton, so as to embrace in lieu thereof the E. - of the SW. J, Sec. 2, lot 1,
and SE. of NW. IL Sec. 11, same township and range.

With letter dated January 25, 1894, the register forwarded the appli-
cation by Walsh to amend his entry and in said letter he recommended
the allowance of the application. From the showing made in support
of the application to amend, it appears that Walsh selected, settled upon,
and improved the tract now sought to have included in his entry. As
he was more than one hundred miles distant from the land office, he
sought the advice and services of one Jacob Stitzel, a United States
court commissioner, in preparing his homestead papers.

Stitzel had in his possession a copy of that part of the township in
question, showing the disposal made of parts of sections 2 and 11,
which plat had been secured from the local office sometime prior to the
making of the application by Walsh.

It is represented that said copy, as furnished by the local officers,
showed that about thirty acres of the SE. of the SW. of Sec. 2, was
embraced in a mining claim known as the Bonanza mine. This claim
traversed the entire SE. J of the SW. - and rendered that part of the
tract south of said mining claim, in the SE. J of the SW. -4- of Sec. 2, and
the E. i of the NW. 1 of Sec. 11, non-contiguous with the NE. i of the
SW.-of Sec.2.



DECISIONS RELATING TO TEE PUBLIC LANDS. 373

From this information, gathered from the plat in Stitzel's possession
he advised Walsh that he would not be permitted by the local officers
to make entry of the land as originally settled upon, and, acting upon
the advice of Stitzel, he made application for the N. of the SW. I of
Sec. 2, which was duly accepted by the local officers and the entry
allowed, as before stated, on September 19, 1893.

Not long thereafter, he learned that the plat in Stitzel's possession
did not show the correct state of facts and from the correspondence
between Stitzel and the local office it was learned that the location of
the Bonanza mine had been changed, the plat showing the changed
location having been filed in the local office May 8, 1893. According
to this plat Walsh might have made entry as originally intended, and
in January, 1894, he filed his application to amend to embrace the tract
originally settled upon and improved by him.

Your office decision denied the application upon the ground that:

The party instead of going to the district land office to make his filing, where
the correct status of the land desired could have been ascertained, elected to go
before the United States commissioner and make his filing upon incorrect infor-
mation ..... Had the party exercised due diligence no error eed have
occurred.

As before stated, the showing evidences that Walsh settled upon
and improved the land now applied for and intended originally to make
entry thereof. Due to mis-information he applied for different land, but
his mistake in seeking information from the party he did Was a natural
one he being desirous of saving the expense incidental to making the
trip to the local office, and as it is shown that the United States com-
missioner attended generally to the land business of those persons in
that neighborhood who were unable to go to the land office. This com-
missioner had secured a copy of the township plat from the local office,
but, due to the change of location of the Bonanza mine, which was not
shown upon his plat, he advised Walsh that entry could not be made
as originally intended.

It seem s to me the mistake was an excusable one and has been satis-
factorily explained. There does not appear to be any adverse claim to
the land applied for, so that the question now is between Walsh and
the government.

Under the circumstances, I am of the opinion that the showing made
is sufficient upon which to allow the amendment, and your office deci-
sion is accordingly reversed and the papers returned herewith that
Walsh may make an amendment of his entry, as applied for.
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RAILIZOAD LANDS-SECTION 5, ACT OF MARCH 3, 18 7-ADVERSE
CLAIM.

HOOT. V. PRESTON ET AL.

The right of a purchaser from a railroad company to perfect title under section 5,
act of March 3,1887, for the protection of his grantees, is not defeated by an
inchoate claim under a warrant location, where the locator by his aches justi-
fied said purchaser and his grantees in the belief that the claim under the loca-
tion had been abandoned.

Secretary Smith to the Commissioner of the General Land Office, iAovember
(J. I. H.) 2, 1895. (J. I. P.)

By your office letter "F" of May 7, 1894, you transmitted to this
Department the appeal of Dawson A. Hook from your office decision'
of January 15, 1894, rejecting Hook's application to purchase the W. i
of the SW. I of Sec. 19, T. 26 S., R. 18 E., Topeka, Kansas, land district,
under the act of March 3, 1887 (24 Stat., 556), and holding intact the
claim of Nannie M. Preston to said tract, as transferee of Hyacinthe
Lasselle, under bounty land warrant No. 96,200.

The tract in question is situated within the overlapping ten mile
granted limits of the grant to the Lenveuworth, Lawrence and Galveston
Railroad Company and Atchison, Topeka and Santa Fe Railroad Com-
pany (12 Stat., 772), and the grant to the Missouri, Kansas and Texas
Railway Company (12 Stat.', 772, by assignment) and (14 Stat., 289).
The line of road of the former was definitely located November 28, 1866,
and of the latter, February 19, 1867. The land was included in the
limits of the withdrawal for the former, which became effective May 5,
1863, and within the limits of the withdrawal for the latter company,
which took effect April 3, 1867. It was twice listed by the companies
jointly, namely, August 9, 1872, and July 29, 1874.

Miss Preston claims said tract as the transferee of Eyacinthe
Lasselle, who, on March 25, 861, filed in your office military bounty
land warrant No. 96,200, to be located upon the tract in question, and
the W. J of the NW. 1 of the same section; also the SW. of the SW. A
of Sec. 18, same township and range, March 25, 1861.

It appears, however, that the local officers at Fort Scott never
received your office letter enclosing the warrant and application to
locate the tract here involved, and that said warrant was never
received at that office. The tract books of your office show, however,
that Lasselle located other warrants for other tracts in the same section
on the 9th of April, 1861, upon which patents were issued August 1,1861.

A full statement of the facts relative to the tract here in question is
found in the case of Missouri, Kansas and Texas Railroad Company v.
Lasselle (14 L. D., 278), and a repetition of those facts here is not
deemed necessary. Suffice it to say that in the case last above named
the Department held that the filing by Lasselle in your office of his
application to locate said military bounty land warrant, with the
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description of the lands sought to be located thereby, gave him an
inchoate right to the tract applied for, even though his application
never did reach the local office, or was never noted on the books thereof.
Said decision, however, further held that the letter from our office to
the local office transmitting Lasselle's application and warrant became
a part of the records of your office, and that the record there made of
said location was sufficient to defeat the grant, the rights under which
did not attach until more than six years thereafter.

That decision was rendered on March 18, 1892, and was promulgated
May 4, 1892. August 3, 1892, Miss Prestol, as assignee of Lasselle,
was allowed to locate the duplicate of the military bounty land warrant
on the W. i of the SW. I of said Sec. 19. May 5,1893, Dawson A. Hook
applied to purchase the W. 3 of the SW. - of said section, under the
provisions of section 5 of the act of March 3, 1887, supra, which appli-
cation was refused, for the reason that the tract was included in the
warrant location of Miss Preston, from which action he appealed.

With Hook's application is an abstract of title, duly certified, show-
ing that the NW. I of the SW. I of said section was conveyed to him
by the Leavenworth, Lawrence and Galveston Railroad CQmpany on
December 4, 1874; that the SW. .t of the SW. i of said section was con-
veyed to hin by the Missouri, Kansas and Texas Railroad Company on
December 8, 1874, and that by subsequent conveyances from himself
title to said tracts had become vested in one James L. Byers, his remote
grantee. ook makes oath that he was in peaceable possession of the
land until 1877, when he conveyed the same to Mrs. Hook by warrantee
deed; that he had only recently learned that the i)epartment had can-
celed the selection of the same by the railroad companies; that he pur-
chased the land in good faith, and that at the date of said purchase it
was not in the bonaide occupancy of an adverse claimant under the pre-
emption or homestead laws, and has not been settled upon subsequent.
to December .1, 1882, by any person claiming the same under the set-
tlement laws, and that his application is made for the purpose of mak-
ing good his warranty and protecting his grantees.

The question presented by lHook's appeal is, whether or not the
inchoate right which the Department in its decision of March 18,1892,
held was possessed by Lasselle in said tract by virtue of his location
of his military bounty land warrant, and which is the basis of Miss
Preston's location, is sufficient to defeat Hook's right to purchase said
tract under section 5 of the act of March 3, 1887, supr. .

Before passing to the consideration of that question, a review of the
pertinent points in the decision of March 18, 18'92 (14 L. D., 278), and
the facts upon which it was based, is deened advisable.

The records of your office show that in June, 1875, the Missourij
Kansas and Texas Railway Company asked for a patent to the land
here involved, and on June 11, 1875, your office denied said application,
for the reason that said tract was covered by the location of Lasselle,
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as herein stated. June 17, 1875, the railroad company appealed from
the rejection of its application by your office, and as ground for appeal
alleged that it was error to hold that Lasselle had any valid claim
whatever to said tract. June 24, 1875, your office directed the local
officers at Topeka to notify Mr. Lasselle of said decision and the appeal
therefrom, and allow him thirty days to file an argument in the case,
and on August 2, 1875, said officers reported that notice was given
July 2, 1875, as directed, but that no argument had been filed. June
26, 1875, your office also furnished Mr. Lasselle a copy of your office
decision of June 11, 1875, and notified him of the appeal of the rail-
road company, and advised him that lie would be allowed thirty days
in which to file an argument but none seems to have been filed.
August 13, 1875, the case was submitted to the Secretary on said
appeal, and on March 1, 1876, a decision was rendered reversing your
office decision of June li, 1875, and awarding the land to the railroad
company.

Subsequently the railroad company, by virtue of that decision, again
applied for a patent for said land, and notwithstanding the apparent
adjudication of March 1, 1876, your officee directed the local officers at
Topeka to cite all adverse claimants, within thirty clays, to show cause
why said tract should not be patented to the railroad company. Before
final action was taken in the matter, however, your attention was called
to the decision of March 1, 1876, whereupon the whole matter was
again submitted to the Department for its consideration, and it was
upon that submission that the decision of March 18, 189 (14 L. D.,
278), s6pra, was rendered.

Referring to the filing by Lasselle of his application to locate his
bounty land warrant in 1861, there is no question but when that appli-
cation was filed with a description of the land sought to be located, he
did all be was required to do under the law and obtained thereby such
an inchoate right to the land as did except it from the grant to the rail-
road company and would, if properly followed up, have entitled him to
patent. But from 1861 to 1891, he made but two efforts to assert his
claim. He allowed nine years to elapse before he made any enquiry
about it, when it was discovered that his application had been lost and
never reached the local office. Four years after, the Hon.W. E. Niblack,
then a member of Congress, made a further enquiry. ater, Lasselle
was advised by your office of the railroad company's appeal from its
decision of June 11, 1875, and he made no effort whatever to protect
his rights in the premises. And until 1891, a period of seventeen years,
when his heirs were notified to show cause why patent should not issue
to the railroad comphny under the decision of 1876, supra, no action
was taken by either him or his heirs to assert their rights to the tract
here involved.

In the mean time Hook, without any knowledge of the claim of Las-
selle, concerning which the records of the local office were silent, had
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in good faith purchased from the railroad company the tract in ques-
tion. He had pt valuable improvements on it and was for several

-years in possession of it, he, and his grantees.
There is no question in my mind but that Lasselle and his heirs aind

grantees have been guilty of laches in failing to assert their claim for
so many years and in-allowing the adverse rights of others to attach
to the tract in question.

Laches does not, like limitation, grow out of the mere passage of time; but it ia
founded upon te inequity of permitting the claim to be enforced-an inequity
founded upon some change in the condition or relations of the property or parties.
Caldwell v. Galliher (145 U. S., 363).

Eis failure to notice the railroad company's appeal from the decision
of June 11, 1875, of which he was advised, and his silence for seven-
teen years, warranted Eook and his grantees in believing that Lasseile
had abandoned or waived his claim to said tract of land, and the
inequity of allowing his claim after all these years to suparcede Hook's
rights in the premises after the land had by cultivation and improve-
ment become valuable is so apparent that this Department will not
permit it.

Your decision is therefore reversed with directions to cancel Miss
Preston's location of the tract involved and to allow Hook's applica-
tion to purchase under the act of March 3, 1887, stpra, if found to be
in accordance with the law.

CORRECTION OF FINAL CERTIFICATE-PATENT-SECTION 2418 . S.

JOSPn ELLIS.

An error in a final certificate, as to the name of the entryman, may be corrected
ne )pro tune.

Under the provisions of section 2448 R. S., a patent may issue in the name of an
entrymnan, though his death may be disclosed by the record.

The doctrine announced in the case of Clara Huls, 9 L. D., 401, modified.

Secretary Smith to the Commissioner of the General Land Office, November
(J. I. H.) 2,1895. (F. L. C.)

I have considered the appeal by Herbert Kraft, transferee of Joseph
Ellis, fom your offie decision of May 18, 1893, in the matter of the
correction of the certificate No. 1,249, issued August 31, 1864, upon
the purchase of the NE. ± SE. A, See. 4, T. 24 N., R. 3 W., M. D. M.7
Marysville, California.

It appears that Wells, Fargo and Co., by Mr. Crocker, a clerk in their
employ, acting as agents for Joseph Ellis, made cash entry of the above
land on August 31, 1864, but through mistake the certificate of pur-
chase was issued in the name of "John" Ellis.

By letter of December 22+ 1864, the receiver called attention to the
mistake, and to the fact that Mr. Ellis had filed a corrected application,
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with a request that the same be substituted for the first issued, and
asked instructions.

Instructions were given that notice would have to be published, etc.,
with which Mr. Ellis does not appear to have complied.

It seems, however, that he took up a residence on the land and resided
there until his death in 1886 or 1887.

In 1879 he conveyed the land to Xraft, who, in answer to a rule issued
by your office on September 12, 1890, to show cause why patent should
not be issued in the name of John Ellis, responded, alleging the death
of Joseph Ellis in whose name the certificate should have issued, and
that lie was the owner under conveyancefrom said Ellis.

After a consideration of the showing made, your office decision found
that a mistake had been made in the issue of the certificate in the name
of "John" Ellis, but as it was shown that Joseph Ellis, in whose name
the certificate should have been issued, was dead, it was held that the
certificate should be corrected to " the heirs of Joseph Ellis, deceased,"
and that patent would issue thereon accordingly.

In his appeal Kraft urges that for his protection the patent should
issue to " the heirs or assigns of Joseph Ellis, deceased."

In the first place, it being clearly shown that an error was made, the
certificate should be corrected nune pro tne so as to show the purchase
to have been made by Joseph Ellis, and you will instruct the register
accordingly. To correct the certificate so as to slow that the purchase
was made by the heirs of Joseph Ellis, deceased, would be clearly
wrong, as it would evidence a purchase by the heirs many years before
Mr. Ellis died; frther, it might affect the rights of those to whom Mr.
Ellis may have conveyed the land.

In the matter of the issue of patent, the death of the entryman
being suggested, the question is raised as to how the patent shall
issue-whether in the name of the deceased eintryman, thus following
the final certificate which conveyed the equitable title, or to the heirs
generally without specifically naming them, or to the heirs and assigns
as prayed in the petition. In the case of Clara iluls (9 L. D., 401), the
second method was adopted by the Department as the correct practice,
and the ruling of that case has since been followed-that is, to issue to
the heirs generally. The authority for the rule there made was the
case of Galloway v. Finley, decided by the supreme court in 1838 (12
Pet., 264).

But upon further consideration of the question involved, I find that
in 1871 the same court, having the same question more directly before
it, recognized the act of M ay 20,1836, now section 2448 of the Revised
Statutes, as controlling. The case then under consideration was that
of Davenport v. Lamb (13 Wall., 418), and the court recognizing the
common law rule, that a patent issued to a person who had previously
died. would be void from that circumstance, said:

By that law the grant to a deceased party is as ineffectual to pass the title of the
grantor as if made to a fictitious person; and the rule would apply equally to grants



DECISIONS RELATING TO THE PUBLIC LANDS. 379

of the government as to grants of individuals, but for the act of Congress of May 20,
1836, which obviates this result.

Said act, as codified in section 2448 of the Revised Statutes, reads as
follows:

Where patents for public lands have been or may be issued in pursuance of any
law of the United States, to a person who bad died, orwho hereafter dies, before the
date of such patent; the title to the land designated therein shall inure to and
become vested i the heirs, devisees, or assignees of such deceased- patentee as if
the patent had issued to the deceased person during life.

This provision of the statute appears to be explicit and without
ambiguity, and the supreme court seems to have so regarded it. Fol-
lowing the language of the statute, and the view of the court as above
quoted, I conclude that in the case before me the patent should issue
to Joseph Ellis just as if his death had not been suggested, and then,
as provided in said section 2448, the title will inure to and become
vested in the heirs, devisees or assignees of the deceased patentee, as
the facts may warrant. Such is the order in the case, ard the doctrine
announced in the Clara uls case (supra), and in other cases which
followed it, is modified accordingly.

DEPUTY MINERAL SU11VEYR-APPOINTMENT.

WILLIAM E. JACOBS.

The appointment of non-resident deputy mineral surveyors is a matter in which the
discretion of the surveyor-general may be properly recognized.

Secretary Smith to the Commissioner of the General Laud Office, ovember
2,1895. (J. L. McC.)

William E. Jacobs has appealed from the decision of your office, as
set forth in its letter of May 7, 1895, declining to interfere with the
action of the surveyor-general for the district of Nevada in refusing to
appoint him deputy surveyor.

Mr. Jacobs relies upon the following facts to establish his claim:
There is a belt of mining country lying along the eastern border of Nevada, which

is, in a mining sense, a part of Utah. The claims-and this is the point to which I
particularly desire to direct attention, and on which I base my claim-are almost
exclusively owned by Utah parties residing here. These owners prefer to have their
work done by the same surveyors that do their Utah work, with whom they are per-
sonally acquainted, and who, residing here, have maps and notes always at hand
and easily available, and who may themselves be easily and speedily reached when
needed. There is no question regarding the ability of the Nevada surveyors; simply
that they are at such a distance fron the offices of the mines, and in the case of
those residing near this belt of mining country, over star mail routes, that they can
not be easily or quickly communicated with in case their maps or survey notes are
needed by the mine owners.

In conclusion Mr. Jacobs refers to the departmental decision of Feb-
ruary 23, 1895, in the case of Charles W. Helmick (20 L. D., 163), as a.
precedent for departmental interference in his own case.
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The surveyor-general in response sets forth his reasons for not
appointing Mr. Jacobs: in substance, that there are more competent
deputy surveyors in Nevada than can find employment; that to appoint
persons residing outside of the State (a large number of whom have
applied) would not only leave resident surveyors unemployed, but in-
volve extra cost to persons needing the services of a surveyor, as they
would have to pay the traveling expenses of such surveyors residing in
other States outside the State; that as a matter of fact the mines in
the Deep Creek mining district (to which Mr. Jacobs refers) are by no
means exclusively owned by residents of Utah; that it is not true that
said mining district is in a mining sense a part of Utah, inasmuch as a
barren waste of salt land extends between that district and Salt Lake
City, where Mr. Jacobs resides; that it is not true that said mining
district can be more easily reached by him from Salt Lake City than by
deputy surveyors residing in Nevada, inasmuch as competent deputy
surveyors reside at Muncie, Ely, and Elko, distant respectively forty,
sixty, and eighty miles, while said mining district can he reached by
Salt Lake City only by a circuitous journey, by railroad, stage, and pri-
vate conveyance, of more than two hundred miles.

The statute relative to the appointment of deputy mineral surveyors
is as follows (Sec. 2334 R. S.):

The surveyor-general of the United States may appoint in each land district con-
taining mineral lands as many competent surveyors as shall apply for appointment
to survey mining claims. The expenses of the survey . . . . . shall be paid
by the applicants, and they shall be at liberty to obtain the same at the most reason-
able rates; and they shall also be at liberty to employ any United States deputy
surveyor to make the survey.

The decision in the Helmik case, to which Mr. Jacobs refers, holds
that "it is not an essential requisite to the appointment of a deputy
mineral surveyor that he should be an actual resident of the land dis-
trict for which he is commissioned." This does not, however, in my
opinion, render it compulsory upon the surveyor-general to appoint
every person resident outside the State, who may apply to be appointed,
his deputy. I think that a certain discretion in this respect should be
allowed the surveyor-general; and therefore do not feel called upon to
interfere in this case and order an appointment which he deems unnec-
essary and improper.

The decision of your office is therefore affirmed.
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RAILROAD GRANT-SELECTIONS WITHIN] MINERAL DISTRICTS.

CHA:RLES H. FisH:ER.*

Railroad companies in giving notice of applications for patent under the circular of
July 9,1894, will be required to describe by sections, and by portions of sections,
when less than a section is selected, i the published notice, the lands covered
by their applications, except where the list covers all the odd numbered sections
in a township, in which case the notice can so state.

Secretary Smith to the Commissioner of the General Land Office, October
1 1, 18.95.

I am in receipt of your office letter of September 18, 1895, making
report upon letters from Chas. El. Fisher, Esq., dated June 29, and July
21, last, in the matter of the advertisement (in accordance with depart-
mental circular of July 9, 1894M 19 L. D., 21) of lists of lands selected
by railroad companies within mineral districts.

Your report brings to my attention the fact that, under said circular,
publication is only required to be made by the company of the town-
ships for which application has been made for lands on account of its
grants, the interested public being referred to the local office for infor-
mation as to the particular subdivisional description covered by the
company's application for patent.

While the circular will bear this construction, yet upon consideration,
I am satisfied that the publication of notice by townships only will be
of little service as a notice to those most likely to be interested. The
necessity of traveling to the local office to ascertain the exact tracts
applied for by the railroad companies puts the expense upon those least
prepared to bear it, and, while it is true that the publication of the sub-
divisional description applied for will entail an additional expense upon
the companies, yet, it would seem that being anxious to secure patents,
they should be required to give any notice thought to be necessary by
this Department for the protection of individual rights.

The settler in giving notice of his intention to make proof upon his
claim is required to particularly describe the lands covered thereby,
and I can see no good reason why the notice by the company, if it is to
be of any service, as information to the public, should not describe the
lands applied for with sufficient particularity to accomplish the object
intended.

The companies, therefore, will be required hereafter in giving notice
under the circular of July 9, 1894, spra, to describe by sections, and by
portions of sections when less than a section is selected, in the pub.
lished notice, instead of townships, the lands covered by their appli-
cations for patent, except where the list covers all the odd-numbered
sections in a township, in which event the notice can so state.

The above is substituted for the letter of the same date, found on page 297 herein.

, _
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This, it is believed, will not greatly increase the expense of publi-
cation, and will give sufficient notice to the public.

The local officers will be notified accordingly and you will also advise
Mr. Fisher hereof. Herewith are returned his letters for the purpose
indicated.

NEZ PERCE INDIAN LANDS OPENED TO SETTLEMENT.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,

G\ GENERAL LAND OFFICE,

Aovetber 1895.
REGISTER AND RECEIVER,

Lew iston, Idaho.
GENTLEMEN: I view of a proclamation to be hereafter issued by the

President, opening to settlement and entry the uLnallotted and Lre-
served lands embraced within the limits of the Nez Perce Indian Res-
ervation, you will consider section 16, of the act of Congress, approved
August 15, 1894 (28 Stat., pages 326 to 332) which provides under
Article 6, that-

It is further stipulated and agreed that any religious society or other organization
now occupying under proper authority for religious or educational work among the
Indians, any of the lands ceded, shall have the right for two years from the date of
the ratification of this agreement, within which to purchase the land so occupied, at
the rate of three dollars per acre, the same to be conveyed to such society or organ-
ization by patent, in the usual form.

It is further provided-

That immediately after the issuance and receipt by the Indians of trust patents
for the allotted lands, as provided for in said agreement, the lands so ceded, sold,
relinquished, and conveyed to the United States shall- be opened to settlement by
proclamation of the President, and shall be subject to disposal only under the home-
stead, town-site, stone and timber, and mining laws of the United States, excepting
the sixteenth and thirty-sixth sections in each Congressional township, which shall
be reserved for common school purposes, and be subject to the laws of Idaho: Pro-
vided, That each settler on said lands shall, before making final proof and receiving
a certificate of entry, pay to the United States for the lands so taken by him, in
addition to the fees provided by law, the sum of three dollars and seventy-five cents
per acre for agricultural lands, one-half of which shall be paid within three years
from the date of original entry; and the sum of five dollars per acre for stone, timber
and mineral lands, subject to the regulations prescribed by existing laws; but the
rights of honorably discharged Union soldiers and sailers, as defined and described
in sections twenty-three hundred and four and twenty-three hundred and five of the
Revised Statutes of the United States, shall not be abridged except as to the sum to
be paid as aforesaid.

Any religious society or other organization applying to purchase
lands under said Article 6 must make proof, after six weeks' publica-
tion, of its occupancy of such lands on October 31, 1892, the date of
the agreement, and pay for the same at the rate of three dollars per
acre within two years from the date of the act ratifying the agreement.
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Each applicant to enter any of these lands as a homestead must have
the qualifications required of any applicant for homestead entry under
existing law. He must before making final proof and receiving a cer-
tificate of entry, pay to the United States for the lands so taken by
him, in addition to the fees provided by law, the sum of three dollars.
and seventy-five cents per acre, one-half of which shall be paid within
three years from the date of original entry. No final commissions will
be collected where the party submits proof under section 2301 R. S.,
and the commissions in the original and final entry under section 2291
R'. S., will be computed at the rate of $1.25 per acre, the ordinary min-
imum price of public lands under the general provisions of section
2357 R. S. (See sections 2238 and 2290 R. S.) Town-site, stone and
timber, and mineral entries will be made for said lands in accordance
with the general laws applicable thereto, but the party making entry
under the stone and timber and mining laws, will be required to pay

for the land at the rate of five dollars per acre.
You will use the ordinary homestead, town-site, stone and timber, and

mineral blanks, continuing your regular series of numbers, but indica-
ting upon the entry papers and abstracts that the entries are made under
the act of August 15, 1894, section 16, Nez Perce Indian Reservation
lands.

These instructions it must be understood are not to be acted upon by
you for the allowing of entries, nor will settlement be admissible, until
after the time which shall be fixed therefor in the President's proclama-
tion to be hereafter issued as first above stated. A schedule of the
lands opened to settlement will be attached to and made a part of the
proclamation.. 

Very respectfully,
S. W. LAINIORUn,

Approved, Commissioner.

HOKE SMITH,
Secretary.

PRACTICE-1SOTICE-PROOF OF SERVICE.

FRANSON v. BAKER.

An objection to the jurisdiction of the local office, on the ground that the record
does not afford due proof of service of notice, is not well taken where the fact of
legal service is not denied.

Secretary Smith to the Commissioner of the General Land Office, November
2, 1895. (C. J. G.)

April 25, 1892, David W. Baker made homestead entry of the NE.j
of Sec. 30, T. 121, R. 51, Watertown land district South Dakota.

April 18, 1893, Frank Franson filed an affidavit of contest against
said entry alleging abandonment and change of residence for more
than six months. Notice of contest was issued, and the hearing set.
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for June 26, 1893. On that day the parties appeared, the defendant
specially, who moved to dismiss the contest, for the reason that no
proof of service of the notice of contest had been made or filed in the
case, and that the record before the land office failed to show that said
office had jurisdiction. In opposition to this motion the contestant
asked a short delay in order that one of his attorneys, Stover, who had
the notice in his possession, could arrive. Subsequently, on the same
day, the contestant filed his affidavit

That the notice of contest in said case was dulv issued and that the same was per-
sonally served pn said claimant, and the verified return properly endorsed on the
back thereof. But that said notice and return is lost or mislaid and that he cannot
find the same and that it, for that reason, cannot at this time be produced and filed.

On the same day the contestant also filed another affidavit in which
he said

That on the 19th day of April, 1893, at Roberts county, South Dakota, he served
upon the above named claimant David W. Baker the notice of contest in said case
by handing to and leaving with him a true and correct copy thereof.

The claimant excepted to the sufficiency of contestant's affidavits,
filed for the purpose of proving service of notice, for the reason that
they did not comply with the mode of proof as prescribed by Rule 15
of the Rules of Practice.

The case was then continued to the next morning, when the con-
testant filed another affidavit to the effect

That he left the original notice of contest with his attorney Stover, and in person
delivered a true copy of the original to the claimant David W. Baker at or near the
village of Corona in the county of Roberts in the State of South Dakota on the 19th
day of April, 1893. That he personally knows the person who is the claimant in this
action. That he knows that the copy of notice so served to be the true, correct and
complete copy of the original notice of hearing issued by the local office. That he
left the original notice of hearing with his attorneys that the same might be safely
preserved. That although diligent search and inquiry has been made they have
been absolutely unable to discover the original. That the copy hereto attached is
as near as your affiant can remember a copy of the original as issued by this office.
That your afflant is positive that in all the material features it is correct.

Lee Stover, attorney for contestant, also filed his affidavit in which
he says-

That your affiant drew the copy of the original notice of service, which said copy
was duly served upon the claimant David W. Baker. That your afflant personally
knows that the said copy was a true, verbatim copy of the original notice of hearing
issued by the local office in this matter. That the copy attached to the affidavit of
Frank Franson, the contestant, is in all material features a true copy of the original
notice issued him.

With these affidavits before it the local office considered the proof of
service of notice of contest sufficient to give it jurisdiction to try the
case. The defendant thereupon withdrew and the contestant submitted
his testimony. After hearing said testimony the local office held that
the entry should be canceled. Baker having appealed, your office, by
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letter of February 16,1894, concurred in the finding of the local office,
and from the rulings of the local office as thus affirmed, Baker now
appeals to this Department, but not from the decision holding the entry
for cancellation.

The only question, therefore, involved in the appeal, is as to the suf-
ficiency of proof, under the Rules of Practice, of the service of notice
of coitest. There is no question as to the sufficiency of the service
itself. In your office decision it is correctly stated that-

It is evident from the showing made-First, that a verbatim copy of the original
notice was served on the defendant. Second, that the copy of the lost original
tendered was substantially a copy of the lost original. This, in my judgment, was
a sufficient establishing of said lost original, and, so established, it stands in lieu of
said lost original, bearing evidence on its face of proper service npon the defendant,
and giving to your office jurisdiction to try the case.

The claimant asked dismissal of the contest on the ground of insuffi-
ciency of proof of service under Rule of Practice 15, and consequent
want of jurisdiction, and his assignments of error are based entirely
on the denial of his motion to dismiss.
* It appears from the affidavits of the contestant and his attorney that
notice was duly served on defendant by reading the same and deliver-
ing a true copy. If these affidavits are true, the service was in strict
accordance with the rules of practice. It is not denied by the defend-
ant. that he was in fact thus served, and his motion to dismiss was
on the ground, not that he had not been legally served, but that said
service had not been legally proved. There is no claim by him that
the service itself was defective, only that the proof of said service was
not legal, and was not in the files. The defeudant not only does not
deny service of notice, but he does not file counter affidavits to this
effect as a offset to those of contestant.

Rile of Practice 15, which provides how proof of personal service shall- be made,
was intended to apply to, and can ouly be invoked in cases where-the fact of service
is denied. Where service is admitted or not denied, and the service is legal and
duly made, the mode of proof of it is immaterial. (Hansen v. Ueland, 10 L. D., 273.)

While, as the defendant asserts, actual knowledge on the part of the
claimant of a pending contest does not bring him into court, yet the fact
that he, together with his attorney and witnesses, as shown by the
evidence, was in court on the day of the hearing, may be taken into
consideration in determining whether or not he had actual notice. The
notice of contest takes the place of a writ of summons in common law
courts. And if defendant was duly served with notice of contest, as
the affidavits of the contestant and his attorney conclusively show,
then the manner of making proof of service of said notice is not
material.

From an examination of this case it does not appear that the defend-
ant was deprived of the right or opportunity of introducing any proof,
or of availing himself of any legal rights, for want of sfficient notice-of

1438-VOL 21-25
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contest. His objection to the mode of proof of service of notice is
merely a technical one which can not affect the real merits of the case
or his legal rights as defendant. As the testimony of the witness
called in behalf of the contestant sustains the charge of abandonment,
the entry should be canceled. Your office decision, therefore, in sus-
tainings the ruling of the local office and in holding the entry for cancel-
lation, is hereby affirmed.

SURVEYS IN INDIAN TERRITORY-ACT OF MARCH , 895.

OPINION.

In the prosecution of surveys in the Indian Territory under the supervision of the
Director of the Geological Survey, as provided by the act of March 2, 1895, the
Secretary of the Interior may authorize oaths to be administered by any official
who may be convenient to the persons in the field.

Assistant Attorney- General Hall to the Secretary of the Interior, Novem-.
ber 5, 1895.

I have before me, by your reference, a letter addressed to you by the
Director of the Geological Survey, asking for a modification of the office
manual of the Land Office, which governs subdivisional surveys of the
public lands; and also whether it would be legal for notaries public to
administer oaths to persons employed by the Geological Survey in
mlaking surveys in the Indian Territory. The reference especially asks
for an opinion of the Assistant Attorney-General as to the legality of
oaths administered by notaries-public.

There is no act of Congress which would authorize a notary-public to
administer an oath in such case (see 131 U. S., 50). But I find on
examination of an act of Congress approved March 2, 1895 (28 Stat.,
900), which conferred upon the Secretary or the Interior the discretion
to direct that the survey of the Indian Territory should be performed
under the supervision of the Director of the Geological Survey, that
authority is given to the Secretary to prescribe regulations for making
said survey. That statute provides that said surveys shall be executed
under instructions to be issued by the Secretary of the Interior, and
provides further that when any such surveys shall have been so made,

and plats and field notes thereof prel)ared, they shall be approved and
certified to by the Director of the Geological Survey, and that such;
surveys, field notes, and plats shall leave the sane legal force and effect
as heretofore given to the acts of surveyors-geileral. The only portion
of the work which is required to be done according to existing laws is,
that the subdivisional surveys shall be executed under the rectangular
system. All other matters of procedure are left to the discretion and
direction of the Secretary of the Interior. This view of the matter is
strengthened by the last clause of the statute upon this subject, to wit:
"That all laws inconsistent with the provisions hereof are declared to
be inoperative as respects such surveys."
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Under this authority, I see no reason why the Secretary of the
Interior may not authorize oaths to be administered by any official
who may be convenient to the persons iu the field.

If Mr. Fitch, the topographer in charge of the work, is an officer of
the government, and1 nder oath, I can see no reason why he should
be required to take a additional oath. If an oath is to be adminis-
tered to Fitch, or to the mnen who work under his direction, the Secre-
tary has authority to direct by what official this may be done.

Approved,
HlOKcE SMITH,2

Secretary.

RAILROAD GIANT-APPLICATION FOR PATENT-PROT`EST-MINEIIAL
LANDS.

BENJAMIN V. SOUTHERN AND CENTRAL PACIFIC RAILROAD

COMPANIES.

A protest i which no specific allegation is made as to the presence of mineral in any
particular tract covered by a railroad company's application for patent, does not
warrant a hearing thereunder as to the character of the land, or further suspen-
sion of the list, where due notice of the application for patent thereon has been
given as required by the departmental regulations of July 9, 1894.

Secretary Smith to the Commissioner of the General Land Ofice, November
(J. I. H.) 5, 1895. (F. W. C.)

I have considered the appeal filed ol behalf of Edward H. Benjamin
from the action of your office in dismissing certain protests filed under
a notice published by the Southern Pacific Railroad company, in accord-
ance with the requirements of departmental circular of July 9, 1894
(19 L. D., 21), of a list of lands for which it had applied for patent.

By said circular it is directed-

(1) Where the lands have been returned by the snrveyor-general as mineral, a
hearing may be had to determine the character of the land, under Rules 110 and 111
of Rules and Regulations issued Decemiber 10, 1891, controlling the disposal of min-
ing claims..

(2) Where the lands selected by the company are within a mineral belt, or proxi-.
mate to any mining claim, the railroad company wvill be required to file with the,
local land officers an affidavit, by the land agent of the company, which affidavit-
shall be attached to said list when returned, setting forth in substance that he has
caused the lands mentioned to be carefully examined by the agents and employes
of the company, as to their mineral or agricultural character, and that, to the best
of his knowlelge and belief, none of the lands returned in said list are mineral

lalnis. .
Upon receipt of said list you will cause it to be examined, and a clear list to be

prepared of all lands embraced therein that are not within a1 radius of six miles from
aly mineral entry, claim, or location, which list shall be transmitted to the Depart-
ment for its approval. If any of the lands embraced.in said list of selections ae
fIund upon examination to be within a radius of six miles from any mineral entry,
claim or location, yon will cause a supplemental list of such lands to be prepared,
and retnrn the sine to the register and receiver of the district in which tey are
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situated, and notify the railroad company that they have been so returned. The
register and receiver will at once cause notice to be published in such newspapers
as shall be designated by the Commissioner of the General Land Office, contailing
a statement that the railroad conpany has applied fr a patent for the lands, desig-
nating the same by townships, and has filed lists of the same in the local land office;
that said lists are open to the public for inspection; that a copy of the same, by
descriptive subdivisions, has been conspicuously posted in said land office for inspec-
tion by persons interested, and the public generally; and that the local land officers
will receive protests, or contests, within the next sixty (lays, for any of said tracts
or subdivisions of land claimed to be more valuable for mineral than for agricultural
purposes.

At the expiration of said sixty days, the register and receiver will return to the
Commissioner of the General Land Office said supplemental list, noting thereon any
protests, or contests, or suggestions, as to the mineral character of any of such lands,
together with any informmation they may have received as to the mineral character
of any of the lands umentioned in said list. After the same shall have been returned
by the register and receiver, you will first eliminate from said supplemental list all
the lands that have been protested, or contested, or claimed to be more valuable for
mineral than for agricultural purposes, or concerning which any suggestion has been
mlade as to their mineral character. The remaining lands y on will certify to this
Department for approval and patenting as agricultural.

X In accordance with said directions supplemental list No. 22, Southern
Pacific Railroad Companjy (branch line) was published and Edward Ht.
Benjamin, for himself and on behalf of the California Miners' Associa-
tion, filed a protest against the patenting of any of the lands covered
by said list, alleging

A. That all of the tracts and sbdivisions aforesaid are situated in and cover
notorious mineral Ilts.

13. That said lands, and said tracts and subdivisions, and the wyhole thereof, are
%more valuable for mineral than for agricultural purposes.
. C. That all of said lands, and said tracts and subdivisions embraced in said pub-

lication and said list of descriptive subdivisions are mineral lands.

Upon consideration of said protest your office letter of May 25, 1895,
dismissed the same for the reason that it was too general in its nature
to warrant the ordering of a hearing thereon.

The circular of July 9 1894, spra, provides:

In regard to lands protested or contested, or claimed to be mineral, or concerning
which any suggestion has been made, or report by the register and receiver, as to
their mineral character, you will order a hearing to be had by the local land officers
in each case, after giving due notice to the persons furnishing such information, and
to the railroad company, under the existiug rules and regulations of the Department
concerning hearings in cases where the land has been returned as mineral land.

Benljamin appealed from the action of your office in dismissing his
protest, and in the letter of transmittal it is stated:

While not unmindful of the fact that a mere protestant, as such, has no right of
.appeal, under the rules of practice, I have deemed it proper, inasmuch as these
appeals involve a construction of departmental circular of July 9, 1894 (19 L. D., 21),
to -forward them for your consideration.

With the appeals I inclose the protests filed by Edward H. Benjarmin, also copies
'of the office decisions relative thereto.
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As this matter is an inportant one involving the adjustmient of the railroad grants§
now being made by this office, it is requested that these appeals be given immediate
consideration.

It appears that similar protests have been filed against the Southern
Pacific Railroad (main line), list No. 22, and Central Pacific Railroad,
list No. 54.

It is apparent that said protests furnish this Department with no
additional information other than that possessed before the advertise-
ment of the lists, and the argument in support of the same, o appeal,
is devoted more to the question of the propriety and authority of this
Department in the adoption and promulgation of the rules established
by the circular of July 9, 1894, for the purpose of separating the min-
eral from non-mineral lands within the limits of railroad land gralltsi
than to the merits of the protest.

It may be granted that the question as to the manner of acquiring
information tending to show a party claimant entitled or not entitled
to public land claimed, is not material, but this in nowise aids the pro-
tests under consideration.

If the general allegation that all lads in mineral belts are mineral
is deemed sufficient upon which to order a hearing, then wherein the
necessity of putting the company to the expense incident to the publi
cation of the list, for the fact of the location is readily established by
inspection of the maps.

This fact is cited in appellant's brief as evidencing the necessity for
an examination or exploration of the lands in mineral belts by-the gov-
ernment, viz:

Again, take T. 14 N., 10 E., the survey of which was made in 1870; with a few
exceptions, this township was returned as agricultural, yet the land office records
show that since that time eighty two mines have been officially surveyed for patent,
and that such mineral surveys cover at least one-fourth of the township. Numerou
other cases can be cited in the niining counties of tracts being returned agricultural
in character, while, as was subsequently shown, there were valuable mines thereon
in active operation at the time the survey was made no intimatioll of the existence
of which wvas given however upon the official plat.

It would seem from the above that these lands have been many times
explored by those in. search of mineral lands, and it would seem to be
fair to presume that all the mineral lands in the townships named have
been located.

One of the facts considered at the time of the promulgation of the
circular of July 9, 1894, was that many of the lands applied for. by
the railroad companies had been surveyed many years ago, and while
the return of the surveyor as to mineral or agricultural lands was in no

manner deemed to be controlling, yet the fact that these lands had
been open to exploration' for many years, and that locations had been
made of part of the lands, tended to show that they had been duty
explored and the notice was destined to protect those then engaged in
developing any of the lands covered by the company's lists, or to afford
any one having particular information as to the mineral character of
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any of the lands, an opportunity to present it. Doubtless these explo-
rations made by persons in search of claims during the many years
that the lands have been open to exploration have been more, thor-
ouglily made than would be the case if personally examined by a com-
mission appointed for the purpose. Even if they should now be
exalnined by a commission, the future would, perhaps, disclose many
errors made in said exaLilation.

The necessity for a cominnssion is greater where the country is unex-
plored and the result necessarily doubtful than where, after many years,
numerous locations iave practically fixed, by location, the imineial lan(is.

In the States of Montana and Idaho, Congress deenied a mineral
commission necessary, bt that fact rather argues against the neces-
sity for such commission in California, as viewed by Congress, than in
favor of it.

One thing is p atent, Congress has made no provision for a govern-
ment examination of the lands within railroad limits in California, and
it is ly duty to administer the laws as found upon the statute books.

By the act of March 3, 1S87 24 Stat., 56), the Secretary of the Inte-
rior was directed to immediately adjust all railroad land grants, and
while it may be true that the railroad companies are in nowise injured
by delay in the issue of patents, yet, I can find O authority in this
fact, after exhausting the means at my disposal to ascertain the nature
of the land included in the grant, or suspending the issue of patents
for the reason that perchance in some of the lands patented mineral
may be discovered.

This portion of California has been explored over and again many
times, and it, after due notice given of the company's application for
patent, no specific allegation is made of the presence of mineral in any
particular subdivision covered by the list, I can see no necessity for
ordering a hearing or further suspending the issue of patent thereon.
* Your action dismissing the protests under consideration is therefore
affirled.

SECOND OXMESTEAD ENT uY-WATER SUPPLY.

LEWIs WILSON.

A secondI homestead entry may be allowed, where the land embraced in the first does
not afford a supply of water fit for domestic use, and the etryman does not
appear to have been wanting in diligence or good faith.

Secretary Smith to the Conimissioner of the General Land Office, November
.(J. I. Hi) - 5, 15. (J. L. McC.)

Lewis Wilson has filed a motion for review of departmental decision
of October 10, 1894, unreported, which briefly and formally affirmed the
decision of your office, dated May 18, 1893, sustaining the action of the
local officers in rejecting his application to make homestead entry for the
SW. of Sec. 18, T. 15 N., R. 16 W., Kingfisher land district, Okla-
homa-the same being a second homestead entry.
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The motion for review is accompanied by the affidavit of the appli-
pant, setting forth somewhat more in detail than did those transmitted
to the Department an appeal, the circumstances which led to his making
a second entry. He states that he weas a federal soldier in the late civil
war; that at the time of the opening of the Cheyenne and Arapahoe
reservation to settlement and entry in 1892, it was his purpose to make
entry of land therein, but that at said date he was sick in bed; that he
therefore, in accordance with the provisions of sections 2304 and 2309
of the Revised. Statutes, employed an agent to, file soldier's declaratory
statement for him; that said agent filed said soldier's declaratory state-
ment upon the SE. 1 of See. 27, T. 16 N., R. 16 W., that when Wilson
recovered from his illness and moved his family to the land thus selected
for him, he found that it was cut up by hills and canons, and that it
was impossible to get water in sufficient quantity for man or beast, it
being bitter and unfit for use, on account of the whole tract being
underlaid with gypsum and salt; that thereupon the applicant, under
legal advice, applied for an amendment of his entry to the SW. 4 of
Sec. 15, T. 15 N., i. 16 W.-in effect, the right to make a second entry,
embracing the land last described; that in view of what appeared to
him a reasonable belief that his application would be granted, he
removed to said tract, upon which he has built a house, dug a well,
broke forty acres of the land. and made other improvements to the
value of about eight hundred dollars; that he is an ex-slave, in poor
health, and has no other property in the world excepting this land and
tlhe improvements thereon.

The above affidavit is fully corroborated by those of other parties
well acquainted with the land and the facts.

The Department has repeatedly held that " one who files a soldier's
declaratory statement, and entrusts the selection of the land to an
agent, is bound thereby, and disqualified to exercise the homestead
right on another tract." (See decision in case of John Benham, and
others therein cited, 19 L. D., 274.) Bt whether he selected the land
himself, or through an agent, he may, if the circumstances so warrant,.
make another entry.

The Department, in the case of William E. Jones (9 L. D., 207), held,
as per syllabus, that

A second entry is permissible, where the first is made in good faith, but the land
covered thereby is not inhabitable on account of the non-potable character of the
water contained thereon.

In the case of Charles F. Babcock (9 L. D., 333), the Department
held (as per syllabus) that

The inability of the entryman- to secure water for domestic use on the land first
entered is a sufficient cause for the allowance of a second entry, if due diligence and
good faith are made apparent.

Under all the circumstances set forth, in view of the entrymal's
apparent good faith, and inasmuch as the question is one wholly
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between the entryman and the government, I am inclined to believe that
this is a case i which a second entry should be allowed, and so direct.

The departmental decision of October 10, 1894, rendered upon a,
partial and insufficient presentation of the facts, is therefore hereby
recalled and annulled.

RAILROAD LANDS-SECTION 3, ACT OF SEPTEMBER 29, 1890.

MOORE v. MCGuiRE.

Settlement on railroad land, without a application to purchase from the company
prior to January 1, 1888, cannot be regarded as giving the status of " licensee,"
under section 3, act of September 29, 1890, to one who alleges that such settle-
ment was induced by a circular letter of the company.

Secretary Smith to the Cosmissioner of the General Land Office, November
(J. I. E.) 5, 1895. (F. W. C.)

With your office letter of July 16, 1895, was forwarded a motion filed
on behalf of Philip McGuire for review of departmental decision of
June 1, 1895, i the case of E. Moore v. Philip McGuire, involving the
E. - of the SE. the SW. J of the SE. and the SE. of the SW. 4:,
Sec. 33, T. 14 S., It. 7 E., San Francisco land district, California. This
motion was entertained and returned.for service by letter of July 24,
1895. The motion has been returned served and arguments have been
filed on both sides so that the matter is now ready for consideration.

This land was within the primary limits of the grant for the Southern
Pacific Railroad, but being opposite the portion nconstructed, was
forfeited and restored to the public domain by act of Congress approved
September 29, 1890 (26 Stats., 496).

In accordance with instructions issued by your office these lands
were opened to entry in 1892, and on November 21, of that year
McGuire made homestead entry of the land before described.

Subsequently to the allowance of said entry Moore applied to par-
chase the entire S. - of said Sec. 33, under section three of the forfei-
ture act, and in support thereof submitted his final proof citing
McGuire as adverse claimant.

Upon the record thus made, your office decision of October 20,
1893, made the following finding of facts which does not appear to be
disputed:

The testimony tends to show that plaintiff went upon See. 33, T. 14 S., R. 7 E.,
about December, 1883, and settled upon the NE. k- thereof, where he has continuously
lived ever since. Since the date of his settlement, he has continuously been in
possession of the S. 4 of said section thirty-three, singp- it for grazing purposes, but
has never cultivated any portion of it. He inclosed it, with a wire fence, together
with section 4, of the adjoining township. When he went on the section, he paid
one Miller $7,000 for 280 acres in fee, and the possessory right to the land in contro-
versy, part of section 27, and the aforesaid section 4. July 22d, 1889, he applied to
purchase the land in controversy, together with NW. of section 33, and all of
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section 27, from the Soiutheru Pacific Railroad Company. He purchased the NE. 
of Sec. 33, upon which he lived, from the railroad, received a quit-claim deed there-
for, and afterwards entered the same as a homestead. The testimony does not show
when the purchase was made. -

The railroad company acknowledged his application to purchase aforesaid by writ-
ing, dated July 22nd, 1889. Moore testifies, that he made his settlement and purchase
from Miller, with the intention of purchasing the whole of Sec. 33, from the railroad,
and that he had seen a circular published by the railroad company inviting settlers
to go on this land. There is no other testimony showing that such a circular was
published. There is no evidence that Miller ever had any contract with, or license
from the railroad to purchase the land in controversy.

Upon this finding your office decision held that Moore was not enti-
tled to purchase under the provisions of section three of the forfeiture
act.

Upon appeal your office decision was reversed by departmental deci-
sion of June 1, 1895, under the authority of the holding made in the
case of Eastman v. Wiseman (18 L. D., 337). In the motion for review
it is urged that this case is not controlled by the decision in the case
of Eastman v. Wiseman, supra, for the reason that in that case there
had been an application made to the railroad company prior to January
1, 1888, to take advantage of the benefit extended by its circular letter
inviting persons to settle on its lands, while in the present case anappli-
cation to purchase was not filed with the company until after January
1, 1888, and in support of this distinction the decision of this Depart-
ment in the case of James C. Daly, on review (18 L. D., 571)1 is referred
to. In that case it was said:

The Department has held, in the case of Eastman . Wiseman (18 L. D., 837-sylla-
bus), that the provisions of said section three " extend to one who takes possession
of and improves lands under the circular invitation of the coumpany, and in accord-
ance with said circular applies to purchase said lands of the company." But Daly
does not show, as was shown in the case cited, that he ever applied to purchase the
land now i question. In that case the applicant received a postal card informing
him that his application had been received, stating (inter aia) that bona fide settle-
ment, or improvement of such character as would be evidence of his intention to
purchase, was necessary before any right by virtue of his application could be
obtained; and this postal card was held to be, by implication, a license to take pos-
session of the land.

Under this construction it is clear that to assume the existence of a
circular letter inviting settlers to settle upon and occupy the lands of
the Southern Pacific Railro ad, yet proof of settlement, without an
application made to the company, can not be construed to be a license
within the meaning of the terms of the forfeiture act. It must there-
fore be held that the motion is well taken, and the previous decision
of this Department is recalled and vacated and your office decision of
October 20, 1893, denying the right of purchase in Moore is affirmed.
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DESERT LAND CONTEST-SUSPENDED ENTRY.

FARNELL lET AL. v. BROWN (ON REVIEW).

On the revocation of an order suspending a desert entry, time will not rn as against
the entryman in the matter of reclamation, in the absence of proper notice to
him of said revocation.

Secretary Smith to the Comrnissioner of the General Land Office, November
(J. 1.H.) 5, 1895. (E. M. R.)

This case involves section 32, T. 27 S., R. 25 E., Visalia land district,
California.

The record shows that on April 2, 1877, Henry A. Brown made desert
land entry for the above described tract.

August 15, 1893, John W. Farnell, Franklin Orr, Mira Orr and Sara
M. Corin filed their joint application to contest this entry, alleging that
the land was grassy land and that the entryman had failed to reclaim
the land in the time required by the law.

On the same day the local officers rejected the application to contest
"because the allegations attack only the non-reclamation of the land
and are premature in that three years fom date of entry exclusive of
the period of suspension have not elapsed.

Upon appeal, your office decision of November 7, 1893, was rendered
affirming the action of the local office.

April 12, 1895 (20 L. D., 324), the Department reversed your office
decision, it being held that the contest was not prematurely brought,
and the cause ordered to hearing.

A motion for review on the ground that the decision of the Depart-
ment was rendered on an incomplete record having been made, the
case is before the Department for fiual action.

In the former decision rendered it was held that this entry had been
in existence three years and one day when the affidavit of contest was
filed. This statement of fact was arrived at as follows:

The time that elapsed between entry and suspension must be counted and added
to the time that begins to run at revocation of suspension. And, in this case, from
April 2,1877, the date of entry, to September 28,1877, the date of suspension, was
five months and twenty-six days, and from. February 10, 1891, the date of revocation
of the suspension to August 15,1893, the date of the offering of the affidavit of con-
testants, was two years six months and five days, and these two spaces of time
aggregate three years and one day.

It now appears that the entrymnan i this case did not receive any
notice of the decision of February 10, 1891. It is shown that romn May
9, to June 1,1891, the local officers, by ordinary mail, notified the desert
entryman of the decision of February 10, 1891, and on August 15,1893,
your office instructed the local officers that this notice was insufficient,
inasmuch as the Rules of Practice required notice to be sent by regis-
tered mail.
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It thus now appearing that no proper notice was ever sent to the
entrynian, in so fXr as this record shows, the order of suspension did
not commence to run against him at the time mentioned in the decision
under review and the contest was prematurely brought and must be
dismissed.

The former decision is therefore rescinded, revok-ed and set aside.
- There is contained in the record the final proof of te entryman,
which is returned to your officefor such action as is necessary.

JR LLROAl) RANT-INDEMNITY, SELECTION-ADVERSE CLAIM.

JUORTHERN PACIFIC R. R1. CO. V. LOOMIS ET AL.

The status of a tract of land at the date of its selection determines the right of the
company thereunder; and, if at such time-there exists an adverse claim suffi-
cient to bar said selection, the subsequent abandonment of said adverse claim
can not inure to the benefit of the company under its selection so made.

Secretary Smith to the Commissioner of the General Land Office, November
(J. I. H.) 5, 1895. (J. L. McC.)

On November 19, 1888, this Department rendered a decision, which
was affirmed on review August 6, 1894, in the case of the Northern
Pacific Railroid Company v. Frederick Loomis, involving the S. J and
lots 3 and 4 of the NW. -4 of Sec. 5, T. 15 N., R. 44 E., Spokane Falls
land district, Washington.

The land is within the indemnity limits of the grant for the Northern
Pacific Railroad.

Said decision held,in-effect, that.Loomis'sapplication.to make home-
stead entry of the land, having been made prior to the company's
indemnity selection (of March 20, 1884), conferred upon him the right
to make such entry.

On 1 anuary 24, 1895, your office notified Loomis that he would be
allowed thirty days in. which to perfect his entry, but he never applied
to do so.

It would appear that Loomis had long before the last-named date
abandoned the land, from the fact that on December 26, 1888, one Wil-
liam S. Hulin made timber-culture entry of the SE. of the NW. ;
and on January 31, 1891, he made cash entry of lots 3 and 4.

It will be seen that Hulin's entries were made subsequent to the date
of the company's selection, and while the question as to the validity of
the same was pending before the Department.

The local officers advised your office of Hulin's entries (supra); and
on May 17, 1895, your office directed the local officers as follows:

- Loomis's homestead application stands finally rejected; the case is closed; and
cash entry No. 4354, made by William S. Huliu on the lots 3 and 4, and -the timber-
culture entry No. 3296, made by the same party on the SE. i of the NW. , December
26,1888, will remain intact.



396 DECISIONS RELATING TO THE PUBLIC LANDS.

From the above decision the company appealed. The ground of
appeal (so far as necessary to quote) was as follows:

Error not to rule that, the original contest having been as to the respective rights
of Loomis and the company, and Loomis having failed to exercise his right, and his
application having been finally rejected for this land, the company's right under its
selection of March 20, 1884, remains intact.

Error not to rule that the entries of Hulin, having been admitted during the pend-
ency of the contest between the company and Loomis, were illegally allowed, and
having been made subsequent to the company's selection, they ould not defeat its
rights.

This appeal your office returned to counsel for the company, with a
letter of which the following is the essential portion:

I am in receipt of an appeal, filed by you in behalf of the Northern Pacific Rail-
road Company, from the decision of this office of May 17, 1895. In so far as the
Northern Pacific Railroad Company is concerned, that action simply closed the case
of Frederick Loomis against the company, its selection having been canceled on
December-3, 1888. The company has no further interest in lots 3 and 4, and the SE.
+ of the NW. of See. 5, T. 15 N., R. 44 E., Walla Walla, Washington; and I must
decline to receive and file the said appeal, and return the same herewith.

If your office canceled the company's selection on December 3, 1888,
it is manifest that such cancellation was unauthorized and improper,
in view of the departmental decision of November 19, 1888j inasmuch
as the time within which the company had the right to file a motion
for review had not expired. The company did file a motion for review,
and its right was thereby preserved until the departmental decision
(on review) of August 6, 1894.

The question remaining for consideration is, whether Loomis's aban-
donmeut of his claim inured to the benefit of the company, or whether,
in order to make valid a selection, the company must presenit its appli-
cation at a time when the land is free from adverse claims?

This question was decided adversely to the company in the case of
the same company against Abner Willis (292 L. & R., 131), in which it
was held:

The status of the land at the date of selection determines the company's right
under such selection. (Missouri, Kansas, and Texas Ry. Co. r. Beal, 10 L. D., 504;
Hensley v. Missouri, Kansas and Texas y. Co., 12 L. D., 19; Bright . Northern
Pacific R. R. Co., 6 L. D., 613; Hastings and Dakota Ry. Co. . St. Paul, Minneapolis
and Manitoba Ry. Co., 13 L. D., 535.) . . . . It would seem fron these deci-
sions that if, at the date of selection, or application to select, such a claim had
attached to the land as would bar the selection, the same must be rejected; and the
subsequent abandonment of sueh adverse claim can not inure to the benefit of the
company nder the selection made during the existence of the same; but in order
to make valid selection of land within its indemnity limits, it must present its appli-
cation at a tne when the land is free from adverse claims.

As hereinbefore idicated, the fact that your office erroneously can-
celed the company's selection on December 3, 1888, was not sufficient
reason for refusing to transmit its appeal; but even where the right of
appeal is wrongfully denied, "an application for certiorari will not be
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granted, where it appears that the decision of the General Land Office
rendered substantial justice in the premises." (Blackwell Townsite v.
Miner, 20 L. D., 544.)

If the record were to be transmitted, the decision of the Department
thereon would be that substantial justice had been done in allowing
ilulil's entries to remain intact. The application for certiorari is there-

fore denied.

SWAMP LAND G lRAT-LAXiE-RELICTION.

STATE OF ORE GON V. WILLEY.*

Lands covered by a permanent body of water at the date of the swamp grant are not
of the character of lands granted, and did not pass to the State under said grant.

Secretary Smith to the Cominmissioner of the General Land Office, December
(J. 1. H.) 4, 1894. (J. L.)

I have considered the appeal of A. C. Willey from your office decision
of May 13, 1892, in the case of The State of Oregon v. A. . Willey,
in which your office affirmed the decision of the local officers and
directed the pre-emption filing of Willey to be held for cancellation and
the claim of the State of Oregon under the swamp land grant to remain
intact on the records of your office. The land involved is the south
one-half of the southeast quarter, and lots number 6 and number 7 of
section 7, T. 40 S., R. 24 E., Willhnette meridian, Lakeview Oregon
land district. The record shows the following case:

On December 29, 1888, Douglas W. Taylor, United States surveyor
general for Oregon; forwarded to your office a selection list, No. 61, of
lands claimed by the State of Oregon as swamp and overflowed lands,
under the act of March 12, 1860, upon the faith of the joint affidavit of
T. A. Henderson and Charles Lobrengel; in said list No. (1l, the land
claimed by A. C. Willey is included.

On January 16, 1889, A. C. Willey filed his declaratory statement,
No. 3375, for pre-emption of said land, and theiein alleged settlement
on May 28, 1885. Notice of said filing was given to the governor of
Oregon, who, on February 6, 1889, applied to the local officers for a
hearing to prove the swampy character of said land.

On March 22, 1890, Willey filed his application to make final proof,
and notice thereof was duly published and posted, and the time fixed
-for May 13, 1890, and, in obedience to your office letter " " of Febru-
ary 21, 1890, the local officers ordered a hearing in the case and gave
due notice thereof to all parties interested for the same day.

On May 13, 1890, the parties apleared with their attorneys and wit-
nesses, and Willey made and submitted his final pre-enption proof,
which was held for consideration to await the result of the hearing
ordered, which hearing was, in consequence of the pressure of other
business, postponed by the local officers, from day to day.

Not heretofore reported.
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On May 17, 1890, the parties being present with their attorneys and'
witnesses, the hearing was had. On April 13, 1891, the local officers
rendered their joint decision recommending that Willey's declaratory
statement, No. 3375, be canceled, and that the claim of te State of
Oregon to said land be confirmed.

Willey appealed to your office.
On May 13, 1892, your office affirmed the decision of the local officers,

and Willey appeals to this Department. The attorney for the grantee
of the State of Oregon, i his brief of argument before your office, well
said, that "the onlyquestion presented is as to the character of the land
on the 12th day of Il arch, 1860." That "in order to enable the Seere-
tary of the Interior to determine this question he may resort to any
method that will throw light upon this subject." That " any and all evi-
dence that can be obtained from the records or from ally other reliable
source, including records of other Executive Departments, can be con-
sidered in determining the question at issue." And that "the burden
of proof is upon the State of Oregon to prove the swampy character of
the land on the 12th day of March, 1860." The lapse of time and the
difficulty of finding living witnesses who personally knew the locus i,
quo in the year 1860, and before, referred to in the brief; may increase
the weight of the burden but can not shift it. The first survey of T. 40
S., I. 24 E., W. M., was made August 11th to 13th, 1879, by Deputy;
Surveyor William 1. Byars, who is now United States surveyor gen-
eral for Oregon, and his plat and field otes, duly approved, are of
record in the Land Office.

In the general description on the face of his plat it is certified that
"This (Warner) marsh or lake is now much lower than sual, yet
covers a laRge portion of the township." In his affidavit dated June
15, 1889, filed in the case of Morrow et il. . Oregon et al, decided by
this Departmnent, December 19, 1893, Mr. Byars made oath that " the
meander line of Warner- Lake was then (in August, 1879,) run and
established by me, was at the margin of the water, as it then stood in
the lake," and in his deposition takein June, 1890, and filed in this case,
he testified that the marshy nature of the around, the growth of' vege-
tation, and the general appearance of' the soie-line indicated that the
overflow. was permanent and that debris deposited o higher ground,
and that the marks on the tules indicated that the waters of' WVarnier.
Lake had formerly been higher than they were whenl he surveyed this
township in August, 1879.

Said township was next surveyed i Autust ad September, 1887,
by Deputy-Surveyor John H. Neal, and his plats and field notes, duly
approved, are of record in the Land Office. By comparing the plats of
Byars and of L\eal the extent of the recession of te wvaters of Lake.
Warner within a period of eight years, and the consequent changes o1,
the surface of the land, are made manifest.

One witness,- John D1eGarmno, whose affidavit is filed-i the aforesaid
case of Morrow v. Oregon, testified that in April, 1889, te water was
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seven and a half feet lower than it was in 1877, a period of twelve
years. Most of the witnesses for the appellee seem to agree that the
recession and changes manifested as aforesaid took place within six
years. That the waters began to recede in 1881 and that the lake was
not crossed on horseback until the year 1884.

In order to determine the condition and character of the land in con-
test, and its position with reference to the waters of Lake Warner on
the 12th day of March, 1860, it is necessary to study the history of the
lake in the interval between 1860, the date of the grant, and 1887, the
date of Neal's survey, in the light of the testimony of the witnesses.

No witness has been found who knew the premises i the year 1860.
Peter Peterson, who is a cousin of R. F. McConuiaughy, alleged

grantee of the State of' Oregon, and chief witness for the State, fur-
nished in March, 1889, his affidavit, which is filed in the case of Morrow
v. Oregon aforesaid, and in June, 1890, he was examined and cross-
examined, as a witness i this case, and his statements are consistent.
His testimony proves the following facts:

In Ihe latter part of July, 1864, he, with others, spent two days along
the margin of Warner Lake and three or four days around on the foot
hills in view of the lake; was traveling on horseback, looking out for a
road for a party of emigrants and for a company of Oregon volunteers.
The country at that time was nsurveyed and unexplored (except by
United States engineers in S43 and 1853), and there were no monu-
ments, no stakes, but there were natural land-marks, some large rocks
contiguous to the west line of the land in contest, which then protruded
out of the water, and now enable him (the witness) to identify the loca-
tion of the land in contest. Since the lake has dried up, these rocks
stand from six to seven feet above the surface of the land, and the
water-mark of 1864 is about three feet higher on these rocks. In 1864,
these rocks were situated inside the lake and about sixty or one hun-
dred yards from the shore, and about one hundred or one hundred and'
fifty yards west of the west line of' the land in contest; so that said
land at its most westerly line must have been inside of the lake, and
from one hundred and sixty to two hundred and fifty yards distant from
the shore.

This witness says:
I did, not pass over this land nor desire to try to pass over it. I was only prepared

to travel on land. There may have been tales on the highest elevation of the bottom
of this tract, but the low lands, I think, lial water too deep for tales to grow. I
observed vegetation within alout a quarter of a mile of the shore. There wel e tules
on the central portion of the tract ol the to extreme ends-the east and west ends;
it was open water. The winter of 1863-64 was one of extreme drought.

Mr. Peterson saw the lake at a distance several times in the fall of
1864 and during the years 1865, 1866, and 1867; andl the changes in its
appearance were hardly perceptible only what would appear between
spring and fall. n 1868 the water was mucl higher than the two pre.-
vious years; it extended out into the greasewood in many laces. Ill
1869 he just observed the lake from a distance.
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In 1870 he passed on the road within about a quarter of a mile of the
west line of the land in contest with a freight team, and did not see
any land there. In January, 1872, he again passed on the road west
of where the laud is situated, but did not see it. In 1873, 1874, and
1875 he passed near the land in contest, as near as he could get without
going through the water. Ia 1875 he pursued a yoke of runaway cat-
tle into the water, but he could not say whether he went far enough to
get on this land or not; the whole of it was under water-"standing
water of the lake-Warner Lake." Mr. Peterson further testified that
in October, 1875, the water was eighteen inches lower than it was in
1864; "the water had receded about a foot and a half from 1864 to
1875;" and that during that whole period of eleven years, the land in
contest was covered with water and a heavy growth of tules in places.
* The witness was in the vicinity evey year from 1875 to 1884, probably

two or three times a year. There was but little change in the waters
except that they were higher in the spring time than in the fall, and
there was a slight recession of the waters firom 1881 to 1884. " In 1884
was the first time we were enabled to cross the lake on horseback." "I
crossed it on horseback in October, 1884; since then it has entirely
dried up."

I have examined carefully all the testimony in this case and have
reviewed the evidence in the case of Morrow v. Oregon, supra, and find
nothing to impeach successfully the testimony of Mr. Peterson as to
the foregoing facts, but mich to corroborate it.

Thomas Anderson and George Coun, whose affidavits were filed by
the appellee in the case of Morrow v. Oregon, proved that in August,
1865, they, as members of a scouting expeditiou of Oregon volunteers,
crossed Warner Lake at about the south line of township 37 S. on an
improvised bridge made of flags, grass, and tules. That the water
was too deep to be forded with animals. That one of the men rode off
the bridge and went into the water out of sight, and that the place
where this occurred, in 1865, was dry land in March and April, 1889.
John M. Sanders, who is recorded as a witness for R. F. McConnaughy,
in this case, also gave an affidavit dated April 3, 1889, which is filed in
the case of Morrow v. Oregon. In the year 1868 he was hauling freight
for the United States government between Fort Bidwell and Fort
Warner along the road that ran along the west shore of Warner Lake
and passed near the location of the land in controversy, regularly,
making many round trips. Ie proved that from May to November,
1868, both inclusive, all four subdivisions of the land in contest were
sul)merged and covered with water, a part of the large body of water
called " arner Lake." That most of the way around Warner Lake
was and is a well-defined beach, a permanent water-line; and that in
1868 the water came up to it.

In reply to the questions of McConnainghy's counsel Mr. Sanders
testified that if he had been surveying the land in 1868, he would have
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designated it as a lake, and that in the years between 1868 and 1870 he
would not have attempted without a boat to go over these lands which
he passed over dry on May 1, 1890. E. E. Dodge, witness for the State
of Oregon, whose affidavit is also filed in Morrow's case, proves that in
the year 1867 he passed along the east side of Warner Lake from the
south end to the "stone bridge" near the northern portion; that the
waters covered thewholeland from shore to shore east and west; that the
land in contest was entirely covered with water; that the distance from
the west line of this land in contest to the water mark on the western
beach is about three hundred yards. "I could see the foot hills down
close to the lake, or nearly so." Judging from the water-mark on the
beach on the west side, it could not be otherwise than that all of this
land in contest was overflowed at that time." Joseph Burns, who is
also a witness and afflant for the State of Oregon, proves that in May,
1867, he was within 200 or 250 yards of the land in contest, and that it
was covered with water. The land was out of sight. "It looked like
a lake; it was a lake, too; it looked to me like an old lake."

D. R. Jones, witness and affiant for the State of Oregon, proved that
in May, 1868, the land in contest was covered with water-a part of
Warner Lake; that a large rock set out in the flat between the road
and thewest end of this land; and thewaterwas clear up to theroad
along there the most of the time; I mean to the foot hills close to the
road; I refer to the road that runs along the west side of the lake from
where I lived to Bidwell " that signs on the sands around the margin
of the lake and signs on the rocks indicated that the waters of Lake
Warner had been from one to two feet higher than they were in the
spring and summer of 1868; that the road ran right at the foot-hills
and the "lone rock" that stood out in the water was one hundred or
two hundred yards east of the road.

There is in the record much contradictory and irrelevant testimony
in respect to the condition of the land in contest and the rest of the
uncovered bottom of Warner Lake subsequent to the year 1887, the
date of Neal's survey. Considering the whole case, it is impossible to
avoid the conclusion that on the 12th of March, 1860, the waters of
Warner Lake were at least as high as they were in August, 1864, at
which time it is proved that the tract of land in contest was submerged
and was part of the bed or bottom of the permanent and ancient body
of water known as Warner Lake.

Upon the facts clearly proved by the testimony in this case, and in
accordance with former rulings of this Department in the cases of the
State of California, 14 L. D., 253, and of J. L. Morrow v. State of Ore-
gon, R. F. McConnaughy et al., decided December 19, 893 (17 L. D.,
571), your office decision of March 13, 1892, is hereby reversed. The
selection of the State of Oregon of the lands in contest included in
swamp land selection list No. 61, approved by the surveyor general and
forwarded to your office December 29, 1888, is hereby rejected. And
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-you will direct that Willey's rights under his declaratory statement
No. 3375, be ajudicated tinder his final proof in the same manner
n all respects as if the claifn of the State of Oregon had not been
interposed.

RAILRIOAD G0 ANT-INDE.NIN I'I'YITIDR. WAL-5 ETThEM EIN'rRI[GuTS.

NoRTHERN PACIFIC R. t. 0o. . MKCMAIIAIThe

The ruling heretofore made herein (17 L. D., 507), that a corroborated affidavit of set-
tlemenrt antedating an idemnity withdrawal might be accepted as conclusive
against the withdrawal, in the absence of a soxving by the company denying the
;alleged settlement. las made pendingthe review of the doctrine annoonced in the
ease of said company against Guilford Miller to the effect that such a withdrawal
,was in violation of law, and, as sch holding has since been reaffirmed, a showing
'of settlement prior to such a withdrawal is not now requisite, as the company
acquired no right thereby.

The right to make homestead entry of a tract witlin such a withdrawal is tot defeated
by a prior application of the entryman to purchase the laud from the ompany.

<S'ecretary Smith1 to the Conissioner o te General Land Office, April 8,
1895. (F. W. C.)

X have considered the appeal by the Northern Pacific Railroad Com-
pany from your office decision o February 9, 1894, denying its appli-
-*ation for a hearing i the matter of the application by Richard
IMceMahan to make homestead entry of the SE. 1 of Sec. 15, T. 15 N.,
R.44 E., V. XL, Spokane Falls, Washington.

This land is within the indemnity limits of the grant for said com-
pa-ny, and was included within its list of selections filed March 20,
1884. Prior to this time, to wit, on April 14, 1883, McMahan presented
his homestead application for this land accompanied by a duly corrob-
orated affidavit in which he alleged settlement ol the land April 1,
l873, and continued residence since April 1, 1874, having improved the
land to the value of about 1,000.

By your office decision of December 8, 1883, said application was
qejected for conflict with the withdrawal made for indemnity purposes

on account of the grant for said company, from which action MeMahan
a pealed to this Department, resulting in departmental decision of
November 19, 1888, not reported, which reversed your office decision
on the authority of the holding made in the case of the Northern Pacific
Company v. M\iller (7 L. D., 100).

The company filed a motion for the review of said decision of Novem-
ber 19, 1SSS, which was considered in departmental decision of November
4, 1893 (17 L. D., 507), in which it was held that a corroborated affi-
davit of settlement and residence antedating an indemnity withdrawal
might be accepted as conclusive against the withdrawal, in the absence
of a showing on the part of the company furnished within a specified
-time that the settlement and residence were not made as alleged.

* Not reported ir. Vol. 20.
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Win this decision it was directed that the company be advised of the
allegation of McMahan, and, in the event that it should fail to file
affidavits tending to show that settlement andresidence were not made,
as alleged, within thirty days from notice, that his application be allowed
and its selection be canceled, but that should such affidavits be filed,
a hearin g would be proceeded with as in other cases made and provided.

At this time the holding made in the Miller case, supra, to the effect
that the indemnity withdrawal made on account of this grant was in
violation of law, was under review, but since that time said holding
has been re-affirmned in the decision of the department in the case of
Northern Pacific v. Davis (19 L. D., 87). The company was advised,
however, under the directions given in departmental decision of
November 4, 1893, in this case, and duly filed the affidavit of its land
commissioner to the effect that MeMahan had applied to purchase the
land of the company, and that his subsequent occupation of the land
must be considered as maintained under the company's license.

Under the holding made in the Miller case, and re-affirmed in the
Davis case, there can no longer be any question as to the effect of the
withdrawal made for indemnity purposes on account of its grant, and
it must be held that within the indemnity limits this company has no
such claim as would bar a settlement right until the presentation of
its list in due form to select the laud, which, in the present instance,
was on March 20, 1884. Prior to this time, to wit, on April 14, 1883,
McMahan had tendered his homestead application for this land, and as
the company had at that time no rightful claim to the land, even to
admit that he had prior to this time applied to this company to pur-
chase the land, yet he was free to repudiate the same, it being at that:
time open to general disposition under the land laws, and to make
claim to the land under such laws.

The rejection of his application was therefore improper without regard
to any question of previous settlement, and said application pending on-
appeal, was a bar to the company's right to make selection of the lands
under the indemnity provisions of its grant.

It is, therefore, unnecessary to determine the question of the quality
-of MeMahan's residence prior to the presentation of his application,
and yoir denial of the company's application for a hearing is therefore
affirmed.

You will advise McMahan of his right to complete his entry upon the
application heretofore presented, and thereupon the company's selection
will be canceled.

NORTHERN PACIFIC R. R. CO. V. MCMAHAN.

Motion for review of departmental decision of April 8, 1895, 21 L. D.7
402, denied by Secretary Smith, June 17, 1895.
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SOLDIER'S ADDITIONAL CERTIFICATE OF RIGHT.

JOHN iVI. RANKIN (ON RE-REVIEW).

It was the intention of Congress in the act of August 18, 1894, to validate all out-
standing certificates of soldier's additional homestead rights in the hands of
bona fide holders.

One who buys a certificate of additional right without notice of the illegality of said
certificate at its inception, or of its invalidity for any other reason, is a bona
fide purchaser under said act.

The departmental decisions of March 28, 1895, 20 L. D., 272, and of June 12, 1895, are
recalled and revoked.

Secretary Smith to the Commissioner of the General Land Office, November
(J. I. A.) 6, 1895. (F. L. C.)

I have considered the motion filed by John M. Raiikin for re-review
and reversal of departmental decisions of March 28, 1895, and June 12,
1895, in his case.

In the decision by the Department, on the appeal from your office
decision, is set out as follows:

From the statement of facts contained in your office decision it appears that Ole
Torgerson on January, 1867, made homestead entry for the W. of the SW. and
SE. i- of the SW. a4, Sec. 24, T. 113 N., R. 21 W. at the St. Peter land office, Minne-
sota, upon which entry final certificate was issued May 11, 1869, which entry was
duly patented.

On September 10, 1878, W. C. Hill made application in behalf of Torgerson for
the issuance of a certificate of additional right, which application was rejected
November 15, 1878, and on November 20, 1879, the register at New Ulm, Minnesota,
forwarded a new application by Torgerson for the issuance of a certificate of addi-
tional right, which application was granted, the certificate duly issued and forwarded
to the local office on January 16, 1880.

Due to a mistake in the posting of your office records a proper notation of the
issuance of said certificate of additional right was not made, and on February 23,
1889, Mr. L. D. Stone, on behalf of Torgerson, made application for the issuance of
a certificate of additional right of entry, and on March 1, 1889, a second certificate
of additional right was issued in Torgerson's name.

Mr. Rankin, who it appears was at the time of issuance of said certificate acting
as attorney for Mr. Torgerson, purchased of said Torgerson the right of entry under
the second certificate issued March 1, 1889.

It-appears that soon after the issuance of said certificate your office discovered the
error, and understanding that it was in the possession of Mr. Rankin, on March 23,
1889, he was advised of the duplication and requested to surrender the certificate,
which request be failed to comply with and on August 23, 1894, made the entry in
question under said second certificate of additional right.

In your office decision it is stated-
"A note is made opposite the entry of this certificate (referring to the first certifi-

cate of additional right, issued January 16, 1880,) showing that it has been located,
but as the proper notes were not made on the tract books, the entry of the exact
tract of land entered thereunder cannot be traced."

In the contention before your office Mr. Rankin claimed that his entry was con-
firined by the act of August 18, 1894, which provides-

"That all soldiers' additional homestead certificates heretofore issued under the
rules and regulations of the general Land Office under section twenty-three hundred
and six of the Revised Statutes of the United States or in pursuance of the decisions or
instructions of the Secretary of the Interior of date March tenth, eighteen hundred
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and seventy-seven, or any subsequent decisions or instructions of the Secretary of
the Interior or he Commissioner of the General Land Office shall be, and are hereby,
declared to be valid, notwithstanding any attempted sale or transfer thereof and
where such certificates have been or may hereafter be sold or transferred, such sale
or transfer shall not be regarded as invalidating the right, but the same shall be good
and valid in the hands of bonafide purchasers for value; and all entries heretofore or
hereafter made with such certificates by such purchasers shall be approved and
patent shall issue in the name of the assignees."

But your office decision held that
"Said act does not validate a soldier's additional homestead certificate which was

illegal at its inception, or which was found invalid for any other reason than an
attempted sale or transfer, but it only declares that such a sale or transfer should
not operate to invalidate any such certificate and that such certificate should be
held and taken as valid, notwithstanding such sale or transfer." (20 L. D., 272.)

Mr. Rankin insisted that the certificate issued to Torgerson on Jan-
uary 16, 1880, was a fraud upon the rights of Torgerson, as the same
was not made by him or at his instance.

The decision of the Department, on appeal, affirmed the decision of
your office construing the act of 1894 as not applicable to such a case
as that presented by Mr. Rankin; but directed that an investigation
be had to determine whether or not the certificate issued in the name
of Torgerson January 16, 1880, had been fraudulently issued. Mr.
Rankin filed a motion for review of this decision, which motion was
overruled by departmental decision of June 12, 1895.

In the motion for re'review and reversal of these two decisions it is
alleged-

That you erred in the decision of June 12, 1895, first, in not giving due weight
and effect to the report of the Senate Committee on Public Lands, Report No. 539,
Second Session, fifty-third Congress, as disclosing the intent of Congress in passing
this act, which report in specific terms embraced and adopted the Honorable Com-
missioner's report of March 28, 1894, on Senate Bill No; 1590.

In order to dispose of this ground in this motion for re-review, and
to arrive at a correct conclusion as to the intent of Congress in enact-
ing the provision contained in the sundry civil appropriation Act,
approved August 18, 1894, (28 Stat., 397), which relates to soldiers'
additional homestead certificates, it is necessary to examine the report
of the Commissioner of the General Land Office upon the bill which
became the law upon this subject, as svell as the action of the two
houses of Congress touching the same.

This legislation was first proposed as an amendment to the sundry
civil bill, and was by the committee on public lands of the Senate
referred to the Commissioner of the General Land Office for report.
Upon the necessity or propriety of such legislation as proposed by the
Senate committee on public lands, the ommissioner reported as
follows:

Over 5,500 of these certificates were issued, covering an estimated area of 400,000
acres. Most of them have been located, and the entries made thereunder patented,
but entries made under a small number of them have been canceled for various
reasons.

The lands which the outstanding certificates cover approximate about 10,000 acres.
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The Department has uniformly held that the additional right is a personal right
and not assignable. But under the body of the seventh section of the act of March
3, 1891, (26 Stat., 1095), the rights of bona fide purchasers, for a valuable considera-
tion who made such purchase after final entry and prior to March 1, 1888, are pro-
tected, and a number of entries of the class under consideration have been passed to
patent under this provision of law. Also, under departmental decision of August
11, 1893, in the case of Carroll Salsberry (17 L. D., 170), entries of this class may be
approved under the proviso of said section 7, of the act of Sarch 3, 1891, where the
said entries had been pending in this office for more than two years after the date of
the final receipt, and no contest or protest had been filed against then.

Further legislation was had looking to the protection of the rights of transferees
in entries made under the certificates of right, which is found in the act laking
appropriations for sundry civil expenses, approved March 3,1893, (27 Stat., 593), and
which provides:

"That where soldiers' additional homestead entries have been made or initiated
upon certificate of the Commissioner of the General Land Office of the right to male
such entry, and there is no adverse claimant, and such certificate is found erroneous
or invalid for any cause, the purchaser thereunder, on making proof of such pur-
chase, may perfect his title by payment or the government price for land; bt no
person shall be permitted to acquire more than one hundred and sixty acres of public
land through the location of any such certificate."

In some cases, it has been found that certificates were erroneously issued; that at
the time of the issuance thereof the soldier was not entitled to enter additional land
as set forth therein. Il such cases, the soldier, acting directly, or through n agent
by power of attorney, may have entered land and disposed of his right thereto to
innocent purchasers, relying on the certificates of right issued by this office; in
other cases, certificates of right had been secured through the presentation of spuri-
oUs and fraudulent papers, and these have passed into the bands of innocent pur-
chasers. The provisions of the act of March 3, 1893, scent to fully cover these classes
of cases, and afford relief to the purchasers thereof, such as they are equitably
entitled to.

The bill under consideration proposes to allow the location of certificates of right
heretofore issued by this office where such certificates have been transferred or sold
to purchasers in good faith, without regard as to whetherthe parties in whose names
they were issued are entitled to the additional right or not, or whether said certifi-
cates were issued on spurious or fraudulent papers and also to enact that all such
transfers or sales shall be treated and considered as valid, and that patent upon all
such locations shall be issued in the name of the transferee.

The purpose of Congress is undoubtedly to recognize as legal and valid all assign-
meats or sales of these certificates heretofore made and to recognize the validity of
all future transfers. This, in my opinion, is strictly in accord with the rights and
equities of the situation. I therefore have the honor to suggest that the bill be
amended to read as follows, viz:

"That all soldiers' additional homestead certificates heretofore issued under the
rules and regulations of the General Land Office under section twenty-three hundred
and six of the Revised Statutes of the United States, or in pursuance of the decisions
or instructions of the Secretary of the Interior, of the date of March tenth, eighteen
hundred and seventy-seven, or any subsequent decisions or histructions of the Secre-
tary of the Interior or the Commissioner of the General Land Office, shall be, and
are hereby, declared to be valid, notwithstanding any attempted sale or transfer
thereof.

"Sec. 2. That where such certificates have been or may hereafter be sold or trans.
ferred, such sale or transfer shall not be regarded as invalidating the right, but the
same shall be good and valid in the hands of bona fide purchasers for value, and all
entries heretofore or hereafter made with such certificates by such purchasers shall
be approved and patent shall issue in the name of the assignees."
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Thus it will be seen that the Commissioner of the General Land Office
recommended that certificates in the hands 'of bona fide purchasers
should be recognized as valid, without regard to whether the parties
in whose names they were issued were entitled to the right or not,
or whether such certificates were issued on spurious and fraudulent
papers, And also to validate any transfers or sales that might have been
made of such certificates. The Comnlissioner, in order to carry out his
views, recommended, as will be seen, a substitute for the legislation
proposed by the Senate, and transmitted the same, through the Secre-
tary of the Interior, to the Chairman of the Committee on Public Lands
of the Senate, believing that the provisions of the proposed legislation
fully carried out his views on the subject.

The Senate committee on pub]ic lands made a report upon said pro-
posed legislation, and incorporatedtherein the report of the Commis-
sioner. In that report the Senate committee said:

The total number of acres covered by the certificates issued under the order of
March 10, 1877, as stated in the report of the Commissioner of the General Land

Office upon the pending bill, is 400,000, of which only 10,000 acres remain unlocated
and unsatisfied.

it would appear from the report of the Commissioner upon the pending bill that
the land department has not recognized the legal right of the beneficiary to transfer
his claim. On the contrary, it appears that such right, by recent decisions, at least,
has been denied aud entries flade otherwise than by the soldier in person and forhis
own immediate benefit have been held illegal.

To remedy the hardships thus necessarily resulting, Congress, as pointed out by
the Commissioner in his report upon the pending bill, has already enacted remedial
legislation covering particular cases. By the act of March 3, 1891 (26 Stat., 1095,
See. 7), the rights of bond fide purchasers, for valuable consideration, of lands
entered with such certificates, who made purchases after final entry and prior to
March 1, 1888, are protected. And by act of March 3, 1893 (27 Stat.,593),pnrchasers
of land entered with such certificates where the certificate is found to be erroneous
or invalid for any cause are permitted to purchase the land of the United States at
the government price.

The pending bill (S. 1590), as referred to the committee further extends the pro-
tection of remedial legislation to the general situation by authorizing the Secretary
of the Interior to permit locations of certificates transferred and sold in good
faith, by directing that such transfers shall be considered valid, and by directing
that patents upon all such locations shall issue in the name of the transferee. This
bill was referred by the Committee to the Secretary of the Interior for a report of
his views thereon, and in response to said reference the Secretary of the Interior,
under date of March 31, 1894, transmitted to the Committee a full report by the
Commissioner of the General Land Office, which is herewith submitted and made
part of this report. This report of the Commissioner filly endorses the purposes
contemplated by the pending bill, and states that the same is in accord with the
rights and the equities of the situation. To more fully and properly accomplish the
object intended, however, the Commissioner recommends the adoption of a substi-
tute for Senate bill No. 1590.

The Committee fully agree with the Commissioner of the General Land Office that
the rights of bonafide holders of these certificates should be protected by appropri-
ate legislation. We believe the pending bill, as amended by the Commissioner, is
simply a measure of justice to bonafide purchasers and holders of these certificates.
There is no doubt that the commercial world dealt in these additional rights and
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bought and sold the same in absolute good faith, relying upon the certificate of the
United States as evidence of the right itself, and of the legal power of the holder to
sell and assign the same. The great hulk of the certificates has been already located
and patented. Only about 10,000 acres, one-fortieth of the entire amount, remain
unsatisfied. We are of the opinion that all holders of these outstanding certificates
who purchased the same in good faith and for valuable consideration should be pro-
tected in their rights as fully and perfectly as have been the holders of the other
390,000 acres, already located and patented. This protection will be fully afforded
by the passage of the proposed bill.

The Senate acted favorably UpOfl this report, and passed the bill as
proposed by the Commissioner of the General Land Office. The sundry
civil appropriation bill, as thus amended went to the House, and in that
body the amendment was agreed to on the faith of the recommendation
of the Commissioner of the General Land Office whose report was set
out as a part of the proceedings of the House, when said provision of
the sundry civil appropriation Bill was acted upon. Thus it will e
seen that both houses of Congress acted upon the idea that the bill
proposed by the Commissioner of the General Land Office was intended
to, and would, validate all outstanding soldiers' additional homestead
certificates in the hands of bona fide holders.

My attention was not called to the history of this legislation when
either the decision on appeal or the decision on review was made. I
had nothing to guide me in construing the act of 1894, except its lan-
guage and previous legislation upon this subject. I could not see that
the previous legislation could aid at all in construing the act of August
18, 1894, supra, because the language in the last ]ine of the first section
of said act, to wit, notwithstanding any attempted sale or transfer
thereof," seemed to limit said section to validating cases of attempted
sale or transfer of soldiers' additional homestead certificates. But in
the light of the history of this legislation, I am constrained to believe
that the words, "all soldiers' additional homestead certificates hereto-
fore issued," etc., should not be limited to validating the transfer of
certificates, but that it was the intention of Congress to validate all
certificates heretofore issued, and i the hands of onea fide holders.
This view is strengthened by the fact that the matter of transfers is
dealt with by the second section of the act, and the language " notwith-
standing any attempted sale or transfer thereof," at the end of the first
section, should not be construed to limit the operation of the act short
of the obvious intent of Congress.

I have therefore reached the conclusion that the original departmental
decision on appeal in this case, ad the decision on motion for review,
are erroneous in construing the act of August 18, 1894, as not applica-
ble to a certificate which was illegal in its inception, or which was
found invalid for any other reason than attempted sale or transfer of
same.

On the subject of the good faith of Rankin in purchasing the certifi-
cate, the following facts are disclosed-The application was made by
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Torgerson in 1879, and, though a certificate was issued in 1880, the
records did not disclose that fact. When Rankin applied in behalf of
Torgerson for the certificate in 1889, the record showed that no action
had been taken on Torgerson's application, and Torgerson assured
Rankin that he had never applied for or received a soldier's additional
homestead certificate. The circular of the Secretary of the Interior
under which the issuance of certificates was discontinued, of date
February 12, 1883, distinctly provides that the circular is not applica-
ble to pending applications for certificates. This application was
pending at the time, and, according to the practice of the Department,
it was proper and right that the certificate should issue in 1889 if none
had been previously thereto issued. After Rankin procured the certifi-
cate for Torgerson, and after he had purchased it from Torgerson and
paid a consideration for it, it was discovered in the Land Office that a
certificate had already been issued to Torgerson on January 16, 1880,
but by omission of the clerks of the Land Office, the fact had not been
noted on the tract books.

These facts, I think, disclose good faith on the part of Rankin, in
the purchase of the certificate. As now shown by the records of the
Land Office, Torgerson was not entitled to a soldier's additional [entry] at
the date of the last certificate, but this cannot affect the right of Ranlkin
if he purchased without knowledge of this fact, for the act of Congress
validates such certificates in the hands of bona fide purchasers. Rlan-
kin's good faith cannot depend upon his knowledge that the Depart-
ment had invariably decided that such certificates were not assignable,
for this was common knowledge, and Congress doubtless understood
that the public generally were informed upon this subject. Quite a
number of the courts, however, had decided that such certificates were
assignable, and many persons bought, believing that the view of the
law taken by the courts was correct.

With full information on this subject, Congress validated all certifi-
cates which had been issued and found in the hands of bona fide pur-
chasers, and validated all such transfers.

In view of this history and of the action of Congress, I hold that a
knowledge of the departmental decisions against transfers is not an
evidence of bad faith, and he is a bona fide purchaser who bought
without notice of illegality of the certificate at its inception, or of its
invalidity for any other reason.

Departmental decision dated March 28, 1895, on appeal, and the
decision on motion for review, dated June 12, 1895, are therefore
recalled and set aside; the decision of your office of November 17, 1894,
is reversed, and the entry of John M. Rankin will be allowed to stand.
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SCHOOL LAND-SURVEY-SrETTLEMIENT 11GHT.

CHARLES P. CLYDE.

Settlement on a school section, after actual survey in the field, confers o riglt upon
the settler in the event of the final approval of the survey.

Secretary Smith to the Conmissioner of the Genercl Land Office, NYoreviber
(, 1895. (I. D.)

Chas. P. Clyde appeals from your office decision of July 30, 1894,
wherein you rejected his homestead application for the W. i of the
NW. 1, of Sec. 6, T. 3 N., 11. 7 W., S. B. M., Los Angeles land district,
California.

This land is part of the state school land under the acts of Congress
of March 3, 1853, Sec. 6 (10 Stat., 246) and February 26, 1859 (11 Stat.,
385), and by the express terms of said acts sections sixteen (16) and
thirty-six (36) were reserved from entry or settlement from the date
of survey.

Only settlers who had made bonajide settlement on a school sectio
before the survey was na(ie are sought to be protected by the proviso
of said acts.

In this case the survey was approved by the surveyor-general of
the State in November, 1885, while the settlement claimed was not made
until September, 1890, and Clyde could obtain no rights by virtue of
the settlement made after the survey.

To hold that a survey is not yet made so as to notify parties of the
location of sections sixteen and thirty-six until its final approval,
would invite settlers to locate on those sections after the boindaries
were known. The act of Congress passed February 26, 1859 (1 Stat.,
385), says:

Where settlements, with a view to pre-enption, have been iiade before the survey
of the land in the field, which are fomid to have been made on sections sixteen and
thirty-six, those sections shall he subject to the pre-enption claim of such settler:

If any one, after actual survey in the field, shall have located within
the boundaries of sections sixteen and thirty-six he does it at his
hazard, and if the survey shall finally be approved, his settlement can
avail him nothing.

It is not meant to hold that a government survey when made in the
field, fixes the rights of the government, or of parties as between each
other, except as stated herein. Section 2275 for the relief 'of settlers
on what may afterward become school sections, cannot be enlarged in
its terms.

Your office decision is affirmed.
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MINING CLAVIM-AM CNDED REGULATIONS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

i(tshignton, D. C., November 7, 1895.
Paragraphs 32, 50 and 51 of the " Inited States Mining Laws and

Regulations Thereunder," approved December 10, 1891, are amended ->

to read as follows:
32. This affidavit should be supported by appropriate evidence from

the inining recorder's office as to his possessory riglt, as follows, viz:
Where he claims to be the locator, or a locator in company with others
who have since conveyed their interest in the location to him, a fill],
true, and correct copy of such location notice should be furnished, as
the same appears upon the mining records; such copy to be attested
by the seal of the recorder, or if he has no seal, then he should make
oath to the same being correct,. as shown by his records. Vhere the-
applicant claims only as purchaser, a copy of the location record must

-be filed under seal or upon oath as aforesaid, with an abstract of title,
under seal or oath as aforesaid, brought down to date of filing the
application, tracing the right of possession by a continuous chain of
conveyances from the original locators to the applicant, also certifying
that no conveyances affecting the title to the claim in question appear
of record other than those set forth in the accompanying abstract;

The abstracts herein required may be certified to by the proper
recorder, or by any abstracter or abstract comipany, duly authorized by
State or Territorial statute, if abstracts. so certified by abstracters or
abstract companies are by statute receivable as evidence in the courts
of such State or Territory, in the same manner and to like extent that
abstracts certified by the recorder are now admitted: Provided, that
proof be furnished that the abstracts so certified by abstracters or-
abstract companies are receivable as evidence in the courts as aforesaid..

50. The rights granted to locators under section 2322, Revised Stat-
utes, are restricted to such locations on veins, lodes, or ledges as may
be "situated on the public domain." In applications for lode claims
where the survey conflicts with a prior valid lode claim and the ground in
conflict is excluded, the applicant not only has no right to the excluded
ground, but he has no right to that portion of any vein or lode the top
or apex of which lies within such excluded ground, unless his location
was prior to May 10, 1872. lis right to the lode claimed terminates
where the lode, in its onward course or strike, intersects the exterior
boundary of such excluded ground and passes within it. The end line
.of his survey should not, therefore, be established beyond such inter-
section.

51. Where, however, the lode claim for which survey is being made,
was located prior to the conflicting claim, and such conflict is to be
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excluded, in order to include all ground not so excluded the end line of
the survey may be established w ithin the conflicting lode claim, but the
line must be so run as not to extend any farther into such conficting
claim than may be necessary to make such end line parallel to the other
end line and at the same time embrace the ground so held and claimed.
The useless practice in such cases of extending both the side lines of a
survey into the conflicting claim, and establishing an end line wholly
within it, beyond a point necessary under the rle just stated, will be
discontinued.

Very respectfully
S. W. LAMOREUx,

Commissioner.
Approved:

HOKE SMITH,

Secretary.

1ILROAD GRANT-TERMfN US OF 10AD-INDEM NUTY SELECTIONS.

k /H NORTHERN PACIFIC R. R. CO.

,] ig -~ The authority of the Northern Pacific Company, under its grant, to fix the initial
point of its road on Lake Superior can only be exercised subject to the approval

- The of the Department.
The right of said company to fix the terminus of its road, if once exercised, is

A - '$,'thereby exhausted, and the company thereafter has no authority to establish
another place as the initial point of its road.

46ly 'a The right of said company to form a connection with Lake Superior as its eastern
L i terminus could be exercised either through actual construction of its own road,

or through association or consolidation with some other company, and by the
y1; latter coarse said company, through an apparent consolidation with the Lake

<Superior and Mississippi railroad, from Thomson's Junction, in Minnesota, to
$th 13 Duluth in the same State, secured such terminus, and thereby exhausted its

right to fix the eastern terminal point of its road, by construction of its own
line, if such consolidation was in fact effected. Bt if such consolidation was
not such an association or confederation as contemplated by the granting act,
then the eastern terutinus of the grant is at Superior City, Wisconsin, the first
point at which said company, by its own road, reached Lake Superior.

The acceptance of the constructed road to Ashland, Wisconsin, east of Superior City,
cannot be set up by said company as an adjudication of its terminal right, and that
such question is therefore res Julieata, for the only power to fix said terminal was
exhausted when the road made its previous connection with Lake Superior, as
contemplated by the grant, and no act of the executive thereafter, in approval
of another terminal point, could confer any right in such matter.

It appearing that lands east of Superior City have been made the basis of indemnity
selections in North Dakota, and that the action of the Department hitherto has
given color to such claim, it is hereby directed that the company he allowed
sixty days from notice hereof within which to specify a new basis for any selec-
tions avoided by this decision.

Secretary Smith to the Commissioner of the Genteral Land Office, ovsember
13, 189.5. (V. B.)

On March 17, 1894, you transmitted clear list No. 21, embracing 320
acres of land, selected as indemnity for lands lost within its granted
limits by the Northern Pacific Railroad Company, and you recom-
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mended that I approve the same. The selection is of the W. t of Sec.
27, T. 133, R. 53, Fargo land district, North Dakota, whilst the basis
therefor is the N. of Sec. 9, T. 46 N., R. 5 W., Ashland land district,
Wisconsin.

A question of considerable moment is involved in the matter of the
approval of this list, in regard to which you have expressed no opinion,
though your view thereon is inferred from the recommendation that I
approve the list. The question is, whether or not the Northern Pacific
Railroad Company has a land grant within the State of Wisconsin,
and, if so, does that grant extend east of the City of Superior? If it
has no grant east of that point, the basis for this selection is not within
its granted limits, and consequently the selection must fail.

The questions involved were argued orally by counsel for the North-
ern Pacific Railroad Company; also by briefs; and in order to consider
them properly, it is necessary to go at some length into matters
connected with said grant and its location.

The act of July 2, 1864 (13 Stat., 365), incorporated the Northern
Pacific Railroad Company and made the land grant to aid in the con-
struction of a-

continuous railroad beginning at a point on Lake Superior, in the State of Milne-
sota or Wisconsin, thence westerly by the most eligible railroad route as shall be
determined by said company, within the territory of the United States, on a line
north of the forty-fifth degree of latitude, to some point on Pnget's Sound with a
branch ia the valley of the Columbia River, to a point at or near Portland, in the
State of Oregon, etc.

Section 3 of the act requires that the line of road, be definitely fixed
by filing a plat thereof in the office of the Commissioner of the General
Land Office, and authorizes the selection of indemnity for lands then
ascertained to be lost to the grant, for stated causes. It frther pro-
vides that if the location shall be found to be upon the line of any
other railroad for which Congress has made a land grant, "so far as
the routes are upon the same general line" the amount of land before
granted shall be deducted from the grant to the Northern Pacific. The
road owning the previous grant of land was authorized to assign the
same to the Northern Pacific or to " consolidate, confederate or asso-
ciate" with said company "upon the terms named in the first sectiou"
of the act.

Section 6 of the act contemplates that, prior to definite location, c' the
general route shall be fixed" by filing a map of the same; whereupon
the odd sections, within the granted limits, on each side of the line,
were to be excluded from sale, entry or pre-emption until the definite
location is made.

It is insisted in behalf of the Northern Pacific Railroad Company
that the point of beginning on Lake Superior was to be determined by
the company; and that Ashland, on Lake Superior, near the eastern
line of Wisconsin, has been thus determined by it to be the initial
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point of the railroad. Ill Support of this contention, it is asserted that
the intentiont of the company must control, and that intention must
depend entirely upon the evidence showing or tending to show whether
the power conferred was exercised by the company ill favor of that
point.

It is asserted that evidence of this intention is shown as early as
March 6, 1865, when the president of the company transmitted to the
Department a diagram showing the proposed general route of the road
froni Lake Superior to Puget's Sound, which diagram showed the point
of beginning a short distance east of Ashland, at the mouth of Montreal
River, i Wisconsin; that again in 1870, when the company presented
a second mnap of general route, the place of beginning was fixed at the
same point; that in the subsequent definite location of the road " the
company still held in view this location at the eastern end of the State,
and surveyed and definitely located its line from Thomson in Minnesota
to a point in Twp. 47, R. 2 W., about eight miles west of the point iudi-
cated on its map of general route; tat, on August 24, 1884, the board
of directors of the company formally fixed Ashland as the point of
beginning of its road on the lake; and finally that thereafter the com-
pany "began the construction of its road on the lake from that point
to a junctioni witl the road already construeted."

These facts, it is insisted, sufficiently indicate the purpose of the
company to make a point near Ashland "the terminus" of the road;
having the authority to establish the initial point; and, in pursuance
of the intention thus shown, having established it at Ashland, the gov-
ernment is bound t recognize that as the beginning point and adjust
the land grant therefrom westward.

The absolute and nllquestiolled right to select and determine finally
the initial point or terminus, as here contended for, cannot be conceded.
The law never intended to vest such absolute power ill te railroad
company. It requires i all cases that the line of location must be
approved by the Land )epartment. A company may file a dozen maps,
but no rights will accrue thereby to it without the approval of this
Department. Van Wyck v. Knevals, 106 U. S., 360, 366.

A right to approve necessarily implies a right to disapprove. See
Bnttz v. Northern. Pacific I. R. Co., 11.9 U. S., 52, 72; and also the case
of St. Paul, etc., v. Northern Pacific RI. R. Co.. 139 U. S., 1 13, where
the supreme-court says:

Where the termini of a railroad are entioned for whose constroction a grant is
made, the extent of which is dependent npon the distance between those points, the
road should be constructed npon the most direct and practicable route. No noneces-
sary deviation from such line would be deemed within the contemplation of the
grantor, and would be rejected as not in accordance with the grant;

and these requirements as to the filing and approval of maps relate
to all parts of the proposed route from beginning to end, including the
termini. For it is as much te duty of the Department to see that the
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termini are selected in accordance with the granting act as that the
road is properly located upon " the most direct and practicable route "
between those points. It cannot therefore be properly said that the
railroad company is clothed with the absolute and exclusive right to
select and finally deteiiiiine either the initial or terminal point, as here
claimed.

But without discussing this question further, it is to be observed
that the records of your office fail to bear out te assertion of the com-
pany fully, in some respects which may be material to the matter under
consideration.

The so-called map of general route of 1865, though never accepted
by the Land Department, is among the files of your office. Upon
inspection thereof, it is seen to be a map of the public land States and
Territories of the United States, prepared by the General Land Office
in 1864, and across which is drawn the line of the so-called general
route.

In his letter of March 6, 1865, transmitting the map, the president
of the railroad company stated that under the authority of the board
of directors he has-

designated on the accompanying map, i red ik, the general line of their railroad
from a point on Lake Superior, in the State of Wisconsii, to a point on Puget Sound
in Washiu.gton Territory, vie Columbia River, etc.

It will be observed that reference is made only to a line from a point
" i the State of Wisconsin; " but the map transmitted does not con-

form to this statement. And, as the withdrawal, if made, was to be
in accordance with the line as delineated on the face of the map, that
must be accepted as disclosing more definitely the intention of the
company than a mere letter of transmittal by one of its officers.

On reference to said map two lines in red ink are seen on the face
thereof at the eastern end; one starts at a point on the south side of
Lake Superior, at the northeast corner of the State of Wisconsin,
where the Mointreal River empties into the lake; the other starts at a
point on the north side of Lake Superior, in Minnesota, which is now
the city of Duluth. These two lines run westward and unite in
Dakota about one hundred miles west of the Miunesota boundary.
But from Lake Superior, at the mouth of the Montreal River, in Wis-
,cousin, westward to the point of union, a wave line, in red ink, is
drawn over the red line of this route, cancelling and destroying the
same.

It would thus seem that, so far from this map of 1865 showing a
purpose to locate the initial point of the road on the south side of
Lake Superior, i Wisconsin, such purpose, if entertained, was, on
reflection , abandoned, and Duluth, on the lake, in Minnesota, was
selected as the only starting point, This is frther confirmed by a
critical inspection of the lines of the map, frot which it appears that
the line as originally drawn from the Montreal River to Puget's'Sound'
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is a delicate red line uniform throughout its length, as though drawn
by an instrument; whilst the wave line of cancellation is much heavier
and evidently drawn with a pen, as is the line fom Duluth to the
point of connection westward in Dakota.

Proceeding with the examination chronologically, there is found in
the files of your office a map bearing date 1867, ad stated on its face
"to accompany the report of Edwin P. Johnson, Chief Engineer,
Northern Pacific Railroad." Across its face is drawn a line along the
route of the road from Lake Superior to Puget's Sound, with two
initial points, one starting at Bayfield on Lake Superior in Wisconsin,
near the northeastern boundary thereof; the other at Superior City on
Lake Superior near the western boundary of Wisconsin, both points
being west of the Montreal River. Here seems to be evidence of an
abandonment of the former selection of the initial point at Duluth and
the selection of two other initial points in Wisconsin, neither of which
were touched by the first map, but the two points, Duluth and Superior,
although in different States, are so near to each other that the change
from Duluth to Superior would be but a slight deviation from an orig-
inal purpose, if it existed, to select Duluth.

Coming along to the map of general route of August 13, 1870, we
find another change; the two lines of the map of 1867, from Bayfield
and Superior City, and the line from Duluth shown by the map of 1865,
are abandoned, and a single line starts from the month of the Montreal
River, the most eastern point in Wisconsin, and runs nearly due west,
crossing the Lake Sperior and Mississippi Railroad on its way to
Duluth at Thomson's Junction. Nothing is to be gathered from this
map further than it was an effort of the company to claim all, and even
more than it was entitled to under its rant. For we find that on the
same map the line in Washington Territory skirted Puget's Sound for
more than two hundred miles, ending only when the international
boundary was reached.

Whilst not much light is shed upon the subject by these preliminary
lines, they serve to show very plainly that the company had up to 1870
no fixed purpose or intention to establish the initial point on Lake
Superior at ay particular place. But, on the contrary, they show
that, if that matter was considered, five different points were at differ-
ent times contemplated as possible starting places.

In November, 1871, the first map of definite location, of the eastern
part of this great transcontinental line, was filed. That location
started from the point where the line of general route of 1870 crossed
the Lake Superior and Mississippi Railroad at Thomson's Junction,
and ran, not towards Lake Superior, but westward to Fargo, in Dakota.
And it is a matter of fact that at that time the Northern Pacific Rail-
road Company had leased and was operating the Lake Superior and
Mississippi Railroad from the unction at Thomson to Duluth; thus
availing itself of that provision of the granting act which authorized
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it to "consolidate, confederate and associate" with another land grant
road whose route was upon the same general line, in order to accom-
plish the purpose for which it was chartered, viz, to build a road from
Lake Superior to Puget's Sound; for by this confederation the Northern
Pacific reached Lake Superior at Duluth in Minnesota.

Indeed, the map of construction of this part of the road, prepared
by the engineer of the company, and sworn to October 5, 1871, shows
the connection with Duluth as though a continuation, on the same
general line of route, of the Northern Pacific, and has no indication of
any connection or proposed connection with Lake Superior at any
other point. With this connection the company remained content for
over ten years, making no attempt to follow the line of general route
indicated by the map of 1870, which was then apparently abandoned.
Certainly the intention of going to Montreal River was never carried
into effect.

It may be well to note here, as part of the history of the time, having
relation more or less to, and somewhat explanatory of, the subsequent
action and present claims of the Northern Pacific Railroad Company,
that by section 3 of the act of May 5, 1864 (13 Stat., 66), a grant of
land was made to the State of Wisconsin to aid in the construction of
a railroad from Portage City to Bayfield, and thence to Superior City,
on Lake Superior. The entire line of this road was definitely located
November 10, 1869; said location running from Portage City north-
wardly through Ashland to Bayfield, thence westerly to Superior City.
This road, now known as the Wisconsin Central, was subsequently
built from Portage to Ashland; but has not been built beyond. It will
be noted also, by reference to the map, that the line of this road, as
definitely located, is for a considerable, if not for the whole, distance
between Bayfield and Superior City, "upon the same general line" as
the subsequent definite location of the Northern Pacific between
Superior City and Ashland. As the Wisconsin grant was the older by
two months, if the road there under had been built, it would have been

-entitled to all of the odd numbered sections within the lapping limits
of the two roads, to the exclusion of the Northern Pacific. And in
addition to this, "so far as the routes are upon the same general line"
the amount of land granted to the Wisconsin Central would, in the
language of the proviso to the third section of the Northern Pacific
act, be deducted from the amount granted" to that company. Thus
the Northern Pacific would not have received any of the granted lands
within the common limits, nor have-been entitled to indemnity for the
same; as obviously Congress did not intend to make two land gants
for roads along "the same general line."

It is thus seen that on May 5, 1864, Congress made a grant to Wis-
consin in aid of the construction of a railroad from Ashland to Superior;
and it is hardly credible that within a month thereafter Congress made
or intended to make another and larger grant to another road to secure

1438-VOL 21-27
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practically the same object. Indeed, this antecedent legislation, and
other considerations, strongly impress me with the belief that it was in
the mind of Congress that the Northern Pacific Railroad should start
from a point at the western end of Lake Superior, either in Minnesota
or Wisconsin, and from nowhere else; as this would certainly be the
most direct route between the termini.

When it became apparent that the Wisconsin Central did not intend
to build its road further than Ashland, the Northern Pacific management
seems again to have changed its mind and determined to reach out for
a further extension of its line and grant to the eastward; its obvious
purpose being to make connection with the Wisconsin Central at
Ashland.

In pursuance of this purpose, on July 5, 1882, the Northern Pacific
Railroad Company filed a map of definite location eastward from Thom-
son in Minnesota to Bad River in Sec. 15, T. 47, R. 2 W., in Wisconsin,
a point east of Ashland, but west of the Montreal River. Prior to the
filing of this map of definite location the road was actually constructed
to Superior City, at the southwestern end of Lake Superior, in Wiscon-
sin, and near the western boundary thereof. This part of the road
must have been constructed prior to April 17, 1882, because on that day
said map of definite location was sworn to by the chief engineer of the
company, and. shows on its face that the road was then constructed to
Superior City. This map is followed by the formal map of construction,
dated July 24, 1882, required to be filed prior to the examination and
acceptance of that portion of the road by the government.

On August 24, 1884, more than two years after the construction of
the road to Superior City, the west end of Lake Superior in Wisconsin,
it is claimed that the board of directors formally fixed Ashland as the
initial point of the road, which action it is now insisted was the first
official and determinative act in the premises, and is conclusive upon
this Department in that respect. Thereafter the road was constructed
between Ashland and Superior City, and a map of construction thereof
filed January- 20, 1885.

These are the facts, succinctly stated, as shown by records of your
office, bearing more or less directly upon the question under considera-
tion. And from them it is not disclosed by the preliminary maps that
the company had any fixed or continued purpose to establish an initial
point on Lake Superior; on the contrary, the greatest vacillation is
slhown; each map suggesting tentatively a different point, so far as
they may be accepted as suggesting anything.

A mere naked intention, of itself, cannot acquire or fix rights. But
when it is shown to have existed prior to or contemporaneous, and is
harmonious, with overt acts, it may be accepted as evidence of delib-
eration and ilxity of purpose, ultimately consummated by the act itself;
and to that extent the intention may be more or less valuable. But
here, where evidently there was no fixed purpose, the alleged intentions
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are utterly valueless as throwing any light whatever on the subject
under consideration. It is therefore necessary to turn to the overt acts
of the company in compliance with requirements of law. in order to find
a solution of the question.

The act of July 2, 1864, incorporating the Northern Pacific Railroad
Company, and making land grant thereto is both a grant and a law.

It was a present grant, but vested in that company the title to no
particular tract of land until the line of the railroad was definitely
fixed.

At the termination of the period within which the road should have
been built, no location of any part of the road had been made further
east than Thomson's Junction, in Minnesota, and the Northern Pacific
Railroad made connection with Lake Superior, its statutory eastern
terminus, only over the Lake Superior nd Mississippi Railroad from
said junction to Duluth, in the manner hereinbefore stated.

By this confederation, consolidation or association with another land
grant railroad company " upon the terms named in the first section " of
the granting act, that is, to make " a continuous railroad from Lake
Superior to Ptuget's Sound, the Northern Pacific had complied with the
terms of its charter. If no other connection with Lake Superior had
ever been attempted or made, and steps had been taken to forfeit the
grant because of the failure to build a " continuous " road fromn " a point
on Lake Superior," etc., it cannot be doubted that the fact of its con-
nection with the lake, as above stated, would have been held to be a
full compliance with the granting act, and a complete and successful
answer to any contention otherwise. It would seem, therefore, that the
company having made a connection in this wise with " a point " on Lake
Superior, within the time required by law, it cannot now be heard to
say that it did not do so; or be allowed to change its mind and estab-
lish another place as its initial point.

The language of the act of Congress is plain and unambiguous. It
says "a point" on Lake Superior, not 11points." Here is lio room for
construction or misconstruction, but plainly one place aid one point is
meant, and nothing more. For surely, the right to construct from " a
point" on Lake Superior cannot be construed as authorizing the com-
pany to lay out its road skirting for miles along the shore of the lake?
so as practically to monopolize the use of the waters and harbors
thereof and the land adjacent thereto. Prosser v. Northern Pacific
Railroad Company, 152 U. S., 59, 64.

The road, then, was to be built by the most "eligible" route from
"a point " on Lake Superior " to some point on Puget's Sound." This
requirement might be complied with in either of two ways; viz: by
actually constructing its own road, or by confederating or consolidat-
ing with another land grant road whose route was "upon the same
general line." In Washington Territory it adopted the former plan;
in Minnesota it availed itself of the latter plan. In both cases the
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law was complied with, and in that respect the company would seem
to have exhausted its rights under its charter.

It is a well settled rule of law that the powers of a legislative corpo-
ration are such only as are conferred by statute; the charter is the
measure of power, and the enumeration of those powers is the exclu-
sion of others (Thomas v. Northern Pacific Railroad Co., 101 U. S., 71, 82).
It is likewise well settled that where authority is given to do an act,
that powel is exhausted when once exercised, unless it clearly appears
that it was intended the exercise thereof was to be continuous. (East
Tennessee, etc., Ry. v. Frasier, 139 U. S., 288.) It will not be con-
tended in the present instance that authority was given to the North-
ern Pacific Railroad Company to establish more ihan one point or
terminus on Lake Superior, or to continne to establish points or termini
at different places fromi time to time as might meet the views of its
changing officers, and the rule seems to be without exception that,
where authority to locate a railroad is given to a company, when hat
location is made, the power is exhausted, and the company cannot
thereafter change that location at will. (Pierce on Railroads, 254-5;
Delaware Canal Co. v. Erie Railroad Co., 9 aige, 328; State v. Nor-
walk, etc., Co., 1) Conn. Rep.; Mason v. Brooklyn Railroad Co., 35 Barb.,
374; People v. New York and Hudsou River Railroad Co., 45 Barb., 73;
Van Wyck v. Knevals, 106, 366.)

In the light of the facts disclosed, and under the well settled rules of
law as cited, it would therefore appear that the Northern Pacific Rail-
road Company having made its connection with Lake Superior at

' Duluth, whether accompanied by a formal declaration to that effect, or
not, could not properly change that terminus for another.

it is to be observed i this connection that the records of your office
do not contain any copy of the contract of consolidation and eonfeder-
ation of the Lake Superior and Mississippi Railroad Company with the
Northern Pacific Company; and what has been said in relation thereto
has been gathered from the current history of the times and matters
of general notoriety, and may be found in the recognized standard and
official railway guides, wherein are inserted advertisements of the run-
ning of trains over the Northern Pacific Railroad, and also a map illus-
trating its lines of roads; all showing its connection with Lake Supe-
rior at Duluth by its own line of road, in just the same manner that its
connection with the lake at Ashland is shown. I am therefore war-
ranted in assuming that such confederation does exist, and has existed
for the time stated.

If it should appear on further investigation that said consolidation,
confederation or association is not such as is contemplated in the
grouting act, I am clear that the eastern terminus, or initial point of
the NorthernL Pacific Railroad, must be found at Superior, in Wisconsin.

This is the first point at which that company connected by its own
road with Lake Superior, and it thereby became the initial point con-
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templated by the granting act. It is beyond credence that Congress

ever contemplated that after having once made this connection it

should be allowed subsequently to enlarge its land grant, by skirting

along the lake to other points farther east. The terms of the act were

gratified when the road was constructed between a point on Lake

Superior to Puget's Sound, and farther east the grant could not be

extended, nor could that point be changed to another without legisla-

tive sanction.

This point was before this Department and expressly ruled upon by

my predecessor, Secretary Laiar, in the matter of the Atlantic and

Pacific Railroad Company, 4 L. D., 458. That grant was to aid in

building a railroad whose route was to begin near the town of Spring-

field, in Missouri, and run to the Colorado River; " thence by the most

practicable and eligible route, to the Pacific." That company claimed

a right to fix its terminus on the Pacific. Selecting San Francisco as

that terminus, in 1872 it filed a map of definite location of the line to

that point. The map was filed in four sections, one of which starting

from the western boundary of Los Angeles county, passed westward

through San Buenaventura, a point on the Pacific Ocean, to Sal Miguel

Missioi in the direction of San Francisco. Thus showing an intention

to make Sal Buenaventura, not a terminus, but only an intermediate

point. The Land Department agreeing with the company in its claim

of a right to fix the point of terminus, accepted and approved the maps

of definite location, as represented, and made withdrawals along the

line to San Francisco.

Subsequently, in 1886, a rule wvas laid upon the company to show

cause why the orders of withdrawal of lands between San Buena-

ventura and San Francisco should not be revoked and the lands

restored to the public domain. In deciding the question it was said,

by Secretary Larnar, on p. 460-

While this legislation leaves the company, with the approval of the Secretary of
the Interior, to determine what is an eligible and practicable route to the Pacific, it
makes the Pacific, when reached, the terminus of the road; and when the Pacific
was reached by a route wbich was selected by the company and approved by the
Secretary, the terminis was reached and it was beyond the power of either or both
to extend the road about three hundred and eighty ujiles beyond the terniis fixed
by law, and increase the grant of the lands by the government to that extent. The
samne assumption of power that could justify the extending of the line in this case,
after the ocean was reached, could have carried it to the northern line of W~ashing-
ton Territory or the southern line of California,-which certainly was not the intent
of. the act of 1866. Hence, as there was no power in the officers of the government
to thus extend the grant, after the legal terminus of the road had been reached at
the Pacific Ocean, the acceptance of the maps of definite location between the
points described in the rule, was without power and void.

It is urged in behalf of the Northern Pacific Company that the Pres-

ident having accepted the constructed road to Ashland, the matter of

the initial point is no longer an open question; in other words, the

matter is res judicata.
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The same argument was urged in the case of the Atlantic and Pacific
Railroad, just cited, because of the acceptance of the map of definite
location, and the withdrawals thereunder, by the officers of the Land
Department. In answer thereto, Secretary Lamar said:

The principle only exists when the tribunal which renders the decision has juris-
diction of or power over the subject decided. As the only power to approve maps of
definite location in this case is conferred by the act of 1866 and that power only
extended to the Pacific Ocean, when that terminus was reached the power was
exhausted and the approval of all beyond was in excess of the authority of the
departmental officers and could have no greater obligatory legal force than should
have been accorded to like action by any other person who was not an officer of the
Department.

An attempt is made in this case to draw a distinction between the
two cases because in the one the Secretary accepted te map, and in
the other the President accepted the road. But such distinction can-
not be made, for both the President and the Secretary are but the
officers of the law, and have no authority in the premises except that
given by the statute. Any act done by either outside of the law would
be equally futile.

Counsel for the company, in their efforts to escape the force of the
decision of Secretary Lamar, which absolutely and completely covers
their ease, attack it as bad law. They say it is "not sustained by the
facts nor in harmony with the purposes of the statutes;" is " a reversal
of the previous deliberate decision of the Department," and "was man-
ifestly born of the exigency of the times." This insinuation as to the
motive for the decision is manifestly improper and is deserving of severe
rebuke.

As to the coltention that said decision is bad law, reference is made
to the case of the United States v. Southern Pacific Railroad, 146
U. S., 570, wherein the Supreme Court cite approvingly said decision,
and, after referring to the fact that maps of definite location were filed
and accepted to San Francisco, say, on p. 590:

Suibsequiently, an Twhen ir. Justice Lamar vas Secretary of the Interior, the nat-
ter was re-examined, and it was properly held that under the act of 1866, the grant
to the Atlantic and Pacific was exhausted when its line reached the Pacific Ocean.
San Bnenai entura was, therefore, held to be the western terminus, and the location
of the line approved to that point. The fact that its line was located, and maps filed
thereof in sections, is immaterial.

Entertaining these views, I cannot approve the list sent me, as it is
based upon a claim for lands lost east of Superior City, where, accord-
ing to my views, the Northern Pacific Company had no grant.

I have not herein undertaken to determine finally the point of the
eastern terminus, or initial point, of the Northern Pacific Railroad, or
the exact point at which its grant begins, because that question is not
necessarily before me, and the record is not as full as it ought to be.
But I am very clear in my conclusion that said grant does not exist
east of Sperior City, in Wisconsin, and consequently said list is
rejected.
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For the present you will suspend action upon all cases involving the
question of the company's right to a grant between Thomson's Junc-
tion and Superior City. Thomson's Junction will be treated as the
terminal until it is determined whether the same extends to Superior
City.

I further learn upon inquiry at your office that the lands east of
Superior City were made the basis for the selection of a large quantity
of lands from the indemnity belt of the company's grant in North
Dakota. These selections having been made some while ago, many, if
not all, of the lands selected have, perhaps, been sold by the company.

The previous action of this Department giving color to the company7s
right to a grant east of Superior City, and the application of the rule
that the indemnity lands should be selected nearest to those lost, were
the probable causes for. the specification of these lands as a basis for
the selections referred to.

In view thereof, I have to direct that the company be allowed sixty
days from notice of this decision within which to specify a new basis
for any of its indemnity selections avoided by this decision, and that
during that period no contests against such selections, where the charge
is that the basis was made of lands east of Superior City, or applica-
tion to enter under the settlement laws, will be received.

RAILROAD GRANT-INDEMNITY SELECTION-EXPIRED :FILING.

SOUTHERN PACIFIC It. . CO.

Land covered by an uncanceled pre-emption filing is not subject to indemnity selec-
tion, tough the statutory life of said filing may have expired without final
proof and payment having been made thereunder.

Secretary Smith to the Commissioner of the General Land Ofce, August
(J. I. .) 3, 89.5. (F. W. C.)

With your office letter of July 11, 1895, was submitted for my
approval, as the basis for patent, list No. 24, of the Southern Pacific
Railroad Company (main line), containing 4,444.40 acres of land se-
lected on account of the grant for said company, from lands within its
indemnity limits.

In your certificate to this list it is stated "that the said lands so far
as the records of the General Land Office show, are free from conflict,"
etc., while the certificate of the railroad division of your office upon
said list states that said lands are " free from adverse claim save for
certain expired declaratory statements covering them, etc."

It is presumed, therefore, that the effect of your certificate is to
adjudge these lands to be clear and free from adverse claim, although
they are shown by the record to be covered by what is known as expired
pre-emption filings.
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The question therefore presented for consideration in this list is as to
whether such lands are subject to indemnity selection?

Whatever may have been the previous rulings of this Department
as to the effect of an uncanceled, although expired, pre-emption filing,
I have to call your attention to the decision of the supreme court of
the United States in the case of Whitney v. Taylor, decided at the last
term of the court and reported in 158 U. S., page 85. In that case the
question presented for the consideration of the court was as to whether
a tract covered by a pre-emption filing at the date of the attachment of
rights under a railroad grant was excepted therefrom.

In considering the question as to the effect of a pre-emption filing,
the court, after referring to the decision in the cases of Hastings and
Dakota R. R. Co. v. Whitney (132 U. S., 357); Kansas Pacific Railway
Co. v. Dunmeyer (113 Wall., 629); Bardon v. Northern Pacific R. R. Co.
(145 U. S., 535); and N'ewhall v. Sanger (92 U. S., 761), held as follows:

Although these cases are none of them exactly like the one beforeus, yet the prin-
ciple to be deduced from them is that when on the records of the local land office
there is an existing claim on the part of an individual under the homestead or pre-
emption law, which has been recognized by the officers of the government and has
not been canceled or set aside, the tract in respect to which that claim is existing is
excepted from the operation of a railroad land grant containing the ordinary except-
ing clauses, and this notvithstanding such claim may not be enforceable by the
claimant, and is subject to cancellation by the Government at its own suggestion, or
upon the application of other parties. It was not the intention of Congress to open
a controversy between the claimant and the railroad company as to the validity of
the former's claim. It vas enough that the claim existed, and the question of its
validity was a matter to be settled between the government and the claimant, in
respect to which the railroad company was not permitted to be heard.

In said case the court took occasion to consider the effect of a
declaratory statement as compared with a homestead entry, and upon
this point the opinion states as follows:

This declaratory statement ears substantially the sam11e relation to a purchase
under the pre-emuption law that the original entry in a homestead case does to the
final acquisition of title. The purpose of each is to place on record an assertion of
an intent to obtain title under the respective statutes. 'This statement vas filed with
the register and receiver, and was obviously intended to enable them to reserve the
tract from sale, for the time alloved the settler to perfect his entry and pay for the
land.' Johnson r. Towsley, 13 Wall., 72, 89. By neither the declaratory statement
in the pre-emption case nor the original entry in a homestead case is any vested
right acquired as against the government. or each fees must be paid by the appli-
cant, and each practically amounts to nothing more than a declaration of intention,
It is true one must be verified and the other need not be, but this does not create
any essential difference in the character of the proceeding; and when the declara-
tory statement is accepted by th local land officers and the fact noted on the land
books, the effect is precisely the same as that which follows from the acceptance
of the verified application in a homestead case, and its entry on the land books.

From the above it will be seen that the court holds that a preemption
filing, so long as it is permitted to remain of record, is a reservation as
against a railroad grant. While it is true that the court had under
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consideration in said case the effect of an unexpired filing upon a tract
within the primary limits of the grant, yet the reasoning of said opin-
ion applies with equal force to an expired and uncanceled filing on land
within the secondary or indenmnity belt. The lands within the primary
and indemnity limits are both granted, the particular difference between
the two being the time of the attachment of rights. Within the pri-
mary limits the company's right attaches upon definite location, while
within indemnity limits it does not attach until selection. But any
claims that would serve to prevent the attachment of rights under the
grant to a tract within the primary limits, because existing at the date
of definite location, would, by parity of reasoning, if existing atthe date
of selection of indemnity land, serve as a bar to the acceptance of such
selection.

For these reasons I herewith return the list under consideration with-
out my approval.

TOWN LOTS-PRIVATE SLE-`ITJBLIC OFFERING.

BA RZILLA.I PRICE.

There is no authority for the disposition of town lots at private entry, under section
2381 R. S., untiLafter public offering thereof.

Secretary Smith to the Commissioner of the General Land Ofce, Novem-
ber 19, 1895. (A. M.)

In the matter of the application of Barzillai Price for the appraise-
ment and sale of lots 26 to 30 inclusive, in block 29, Pagosa Springs,
Colorado, by departmental letter of August 30, last, the valuation of
$10.00 placed on the .2702 of an acre involved, by the board of town
trustees, was accepted in lieu of a special appraisement, and you were
directed to take the necessary steps to dispose of the lots under section
2381 Revised Statutes.

I now have before me the letter of the Assistant Commissioner of the
General Land Office, dated the 22nd ultimo, stating that publication of
notice of sale and the necessary expenses thereof will far exceed the
accepted valuation of the lots, and asking if the lots can be disposed
of at private entry without first offering them at public outcry.

The offering of lands at public outcry, originating in the act of Con-
gress approved April 24, 1820,-3 Stat. 566-is recognized as a condition
precedent to sales at private entry, and has for its evident object the
gain to the government resulting from competition between bidders.

Among the earliest rules adopted by the board of equitable adjudi-
cation was that numbered 11 providing for the confirmation of entries
covered by private sales, permitted by land officers, where the tracts
had not been previously offered at public sale, etc.

The adoption of this rule on October 3, 1846, was an expression of
judgment by the Secretary of the Treasury and the Attorney General
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that a sale at private entry was not legal unless preceded by a public
offering. This question is discussed in departmental decision in the
case of Pecard v. Camens, and other cases, 4 L. D., 152, to which refer-
ence is made.

Section 2381 provides that it shall be the duty of the Secretary of
the Interior to offer lots of the character of those under consideration,
" for sale at public outcry to the highest bidder, and thence afterwards
to be held subject to sale at private entry." These requirements are
not alternative but sequential.

It will be necessary, therefore, in this instance, to proceed in the
customary way and first offer the lots at public outcry before they will
be subject to sale at private entry.

You will accordingly direct the register and receiver at the land office
in which the tracts are situated to post in a conspicuous place for the
usual period, in their office, a notice of public sale, to be held on a date
to be fixed by yourself, which sale shall be conducted by them in their
office. You will also cause a notice to be posted in some conspicuous
locality in the town of Pagosa Springs.

By pursuing this method the requirement of the statute will be com-
plied with at a trifling outlay.

FIULLER . GAULT ET AL.

Motion for review of departmental decision of September 23, 1895,
21 L. D., 176. denied by Secretary Smith, November 22, 1895.

COMAMU1TATION OF HOMESTEAD FOR TOWNSITE PURPOSES.

MAURICE A. WOGAN.

In the commutation of a homestead entry for townsite purposes under section 22, act
of May 2,1890, the eutryman is required to pay for the acreage embraced in the
streets and alleys of the proposed townsite.

Secretary Smith to te Commissioner of the General Land Office, Novemq-
ber 22, 1895. (J.. L. McC)

Maurice A. Wogan has appealed from the decision of your office,
dated October 11, 1894, rejecting his application for repayment of a
portion of the purchase money paid by him for the NW. l of Sec. 7, T.
22 N., R. 6 W., Enid land district, Oklahoma.

Commutation homestead entry of said land was made for townsite
purposes-to-wnsite of Kenwood-under section 22 of the act of May 2,
1890 (26 Stat., 81). According to the official plat the area of said
technical quarter-section was 153.17 (one hundred and fifty-three and
seventeen one-hundredths) acres, of which 11.80 (eleven and eighty one-
hundredths) acres were reserved for public purposes-leaving 141.37
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(one hundred and forty-one and thirty-seven one-hundredths) acres, for
which Wogan paid, at the rate of ten dollars per acre, $1,413.70 (four-
teen hundred and thirteen dollars and seventy cents).

He now asks the repayment of $671.50 (six hundred and seventy-one
dollars and fifty cents), on the ground that he ought not to be called
on to pay for such portions of the townsite as are used for "public pur-
poses;" that he has inadvertently, without at the time fully under-
standing his rights, paid for 67.15 (sixtylseven and fifteen hundredths)
acres used for "public purposes "-to wit, streets and alleys; therefore
asks that $671.50 (six hundred and seventy-one dollars and fifty cents)
be repaid him, " under the provisions of the statute in such cases made
and provided."

I concur with your office in the conclusion that the area covered by
streets and alleys was properly included in Wogan's entry; that the
$1,413.70 (fourteen hundred and thirteen dollars and seventy cents)
given in payment therefor was properly paid; and that the application
for repayment ought not to be granted.

The decision of your office is therefore affirmed.

REPAYMENT-TRANSFER OF ENTRY-ACT OF OCTOBER 1, 1890.

HENRY C. MEAD.

An entryman who transfers a commuted homestead entry, under the act of October
1, 1890, from single mninimum land to land held at double minimam, is properly
required to pay the additional $1.25 per acre, and consequently is not entitled
to repayment thereof.

Secretary Smith to the Commissioner of the General Land Office, November
22, 1895. (F. W. C.)

I have considered the appeal by Henry C. Mead, from your office
decision of June 1, 1894, denying his application for the repayment of
$1.25 per acre, required to be paid for his entry of the NE. of Sec. 32,
T. 14 N., R. 13 W., Santa Fe land district, New Mexico, in the matter
of transfer, under the provisions of the act of October 1, 1890 (26 Stat.,
647) of his homestead entry made November 7, 1887, covering the NE. i
of See. 11, T. 39 N., R. 31 E., St. Cloud land district, Minnesota, upon
which commutation proof was made and cash certificate issued May 23,
1888, said last-mentioned entry having been canceled on April 13, 1892,
for conflict with the Northern Pacific Railroad company.

At the time of the commutation of the entry made for land within the
St. Cloud land district, Mead was required to pay for the land at the
rate of $1.25 per acre. This entry having been made after the 15th of
August, 1887, within what was known as the second indemnity belt of
the Northern Pacific grant, in disregard of the company's rights in
said limit, was canceled for conflict with said grant, as before stated,
by your office letter of April 13, 1892, and by the provisions of the act
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of October 1, 1890, spra, claimant was entitled to transfer his entry
to other vacant surveyed government land subject to entry under the
homestead and pre-emption laws and to receive final certificate and
receipt therefor, in lieu of tracts proved upon within te second indem-
nity belt of said grant.

In making the transfer, as provided in said act, claimant selected
double minimum land, or land held at $2.50 per acre, and in making
the transfer to this land lie was required by the local officers at Santa
Fe, New Mexico, to pay an additional $1.25 per acre, which payment
was made under protest, and for the return of which the present appli-
cation is made, it being rged that under the act of 1890 the transfer
could be made to ally government land subject to homestead and pre-
emption entry, whether single or double minimunm.

Upon consideration of said act of October 1., 1890, I a unable to
agree with this contention. The sole purpose of said act was to pre-
serve the entrynan's rights in the matter of settlement and improve-
ment made upon land to which lie could not secure title. This was the
sole purpose of said act and there is nothing in the act to show that it
was the intention to permit the transfer to be made to double minimum
lands without requiring the payment of the additional $1.25 per acre.

The second section of said act provides for the transfer of claims
made within the second ndemnity belt which were nperfected, and in
said second section it is requiired that payment for said final selection
shall be made as under existing laws.

Your office decision is accordingly affirmed, and the application for
repaynent will stand rejected.

HOMESTEAI) CONTEST-LEAVE OF ABSENCE.

CARPENTER . FORNESS.

A leave of absence is no protection against a subsequent contest o the ground of
failure to establish residence, where the evidence shows that when such leave
of absence was granted the entrynian in fact had not established residence on
the land.

Secretary Smnith to the Commissioner of the General Land Office, N ovember
22, 1895. (0. W. P.)

This case involves the NE. of section 28, T. 16l N., R. 12 W., King-
fisher land district, Oklahoma Territory.

The record shows that Jacob Forness made homestead entry, No.
9385, of the above described tract, on October 22, 1892, under soldier's
declaratory statement, made on May 6, 1892, and on the same day filed
an application for leave of absence for one year, alleging that he estab-
lished residence on the land October 13, 1892, had built a house, broken
ten or twelve acres of the land, and contracted for the building of con-
siderable fence; and that it was necessary for him to be at Kansas City,
Missouri, to nurse an invalid wife and child. Leave of absence was
thereupon granted by the register and receiver.
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On February 17, 1893, G. W. Carpenter filed an affidavit of contest,
alleging that-

the said Joseph Forness has not complied with the homestead laws in regard to
residence, improvements ad cultivation of said land, in this, to wit: On the 6th
day of May, 1892, Joseph Forness iled his soldier's declaratory statement, No. 704,
and on the 22d day of October completed his homestead filing, and on October 31,
1892, obtained a leave of absence frlom said land to October 22, 1893. That Forness
has never established residence on said land. That the said Joseph Forness was
never on said land to exceed three hours time, and that on the 20th day of October,
1892. That the only improvements said Forness ever put on said laud is a board
shanty, twelve by fourteen feet, with sied board roof. That said Forness never has,
and is not now, occnpying said land.

The contestant having died, leaving a wife and infant chlild surviving
him, his widow, Iva Carpenter, was substituted as contestant on May
6, 1893, and the case was heard on October 19, I893, before the register
and receiver, who dismissed the contest. The contestant appealed.
Your office reversed the decision of the local officers and held the entry
for cancellation.

Forness appeals to the Department.
The testimony is correctly stated in your office decision, and I agree

with you that it shows that Forness never established residence on the
land.

The leave of absence granted by the local officers on October 22, 1892,
cannot protect F orness for the reason that the testimony shows that
when the leave of absence was granted he had not established residence
upon the land. Silva v. Paugh (17 L. D., 540; on review, 18 L. D., 533).

Your office decision is therefore affirmed.

RITTWAGE V. MCCLINTOCI.

Motion for review of departmental decision of October 1, 1895, 21 L.
D., 267, denied by Secretary Smith, November 22, 1895. 

MEANDERED STREAM-CHANGE OF CHANNEL.

MAx LoIBL.

Land lying within .the banks of a meandered stream, and forming a part of the bed
thereof as surveyed, bat subsequently left dry by a change in the channel
thereof, can not be entered under the homestead law, where patents have issued
for the adjacent lands.

Secretary Smith to the Commissioner of the General Land Office, ATovem-
ber 22, 1895. (J. L)

The land involved in this case is the dry bed of a channel of Platte
river in Section 6, T. 6 N., R. 19 W., Lincoln land district, Nebraska,
lying between a range of lots numbered 5, 6, 7 and 8, respectively, on
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the north or left bank on said channel, and a range of lots numbered
9, 10 and 11, respectively, on the south or right bank of said channel,
and on an island. When the official survey was made in 1868, said dry
bed was fll of water, was a part of the Platte river, and was mean-
dered by the surveyors on both banks, as appears by the map on file.
All of the lots aforesaid have been patented to private persons; each
of whom acquired a water front upon said channel with all the rights
of riparian owners.

In the shiftin gs of the waters of Platte river durin g twenty-five years,
it seems that the channel aforesaid has gone dry, and uncovered its
bed; which is alleged to contain 39.95 acres, and forms a strip of land
extending east and west across section 6 between the two ranges of
lots aforesaid.

Max Loibl filed an application to make homestead entry of said strip
of land, which appears on the official maps as a part of the bed of
Platte river. The local officers rejected the application. On appeal,
your office, by letter " " A of September 21, 1894, affirmed their deci-
sion. And Loibl has appealed to this Department.

The application was properly rejected. Your office decision is hereby
affirmed.

HOTMESTEAD ENTRY-THARRIED WOMAN-RESIDENCE.

THowPsoN V. TALBOT.

A single woman who has made homestead entry forfeits her rightsthereunder, if she
subsequently marriesaman who is at such time also aseerting a homestead clain
on which he thereafter submits final proof, as both husband and wife, during the
marital relation, can not maintain ContempoTaneous residences pon different
tracts under the homestead law.'

Secretary Smith1 to the Co missioser of te General and ce, Novem-
(J. I. H.) ber 22, 1895. (I. D.)

The plaintiff in the case of Martin Thompson v. Flora E. Putnam Tal-
hot appeals from your office decision of June 27, 1894, dismissing his
contest and permitting Mrs. Talbot to complete her homestead entry for
the W.i, Sec. 27, T. 120 N., R. 52 W., Watertown land district, South
Dakota.

Your office decision holds that by reason of the rulings in the cases
of Hattie E.Walker (15 L. D., 377); Bomgardner v. Kittleman (17 L. D.,
107), and Hamilton v. Harris (18 L. D., 45), an entrywoman does not
lose her right to complete entry because of marriage, pending contest.
But in this ease the evidence shows that Robert S. Talbot filed home-
stead entry for one hundred and sixty acres near the tract Miss Put-
nam had settled on, his entry being made April 8, 1892, and final proof
July 29, 1893.

Talbot and Miss Putnam were married December 24, 1892, and lived
together from that time on his homestead. Her settlement was made
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April 15, 1892, and her application to make homestead entry was made
August 9, 1892.

A husband and wife living as one family can not maintain separate residences at
the same time, and as the husband has been permitted to prove up on his residence
the wife can not also prove up on account of her residence in the same house with
her husband and during the same period. Lydia A. Tavener (9 L. D., 426) and Wm.
A. Parker (13 L. D., 734).

In the case at bar, Talbot has made proof, and both husband and
wife can not have contemporaneous residences upon different lands for
homestead purposes, while maintaining their marital relations. Jane
Mann (18 L. D., 116). Both cannot be the head of a family.

Your office decision is reversed. Mrs. Talbot's entry is canceled and
Thompson will be permitted to make entry if no other claim intervenes.

ABANDONED MILITARtY RESERVATION-APPRAISAL.

FORT RIPLEY.

The appraisal of the improvements on an abandoned military reservation is a pre-
requisite to the sale of the land and improvements together.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
Novemiber 22, 1895. (A. M.)

On examining the re-appraisement of the old portion of the aban-
doned military reservation of Fort Ripley, Minnesota, submitted with
the letter of the 12th instant from the Assistant Commissioner of the
General Land Office, it is noticed that while the lands in the five lots
involved, embracing 174.47 acres, have been re-appraised, the buildings
thereon have not been re-appraised.

A statement is appended to the re-appraisement, signed by General
Appraiser E. L. Merritt, to the effect that a larger sum can be realized
by the sale of the lands and buildings together, than if sold separately,
and that the buildings cannot be sold if coupled with the requirement
that they be removed.

It appears that your office called Mr. Merritt's attention to the failure
to re-appraise the buildings and that he reported that

no value was placed on the buildings at either Fort Wilkins or Fort Ripley. The
commission, in both instances, was positive the buildings would bring nothing if
sold alone, but would assist the sale of the land if sold with it.

Your office letter refers to the authority of law for the sale of the
buildings and lots together, and, in view of the statement of Mr.
Merritt, recormnends such action in this instance.

The failure of previous attempts to sell these lots and buildings by
reason of excessive valuation and the expressed opinion that they
should for the best interests of the Government be sold together leads
the Department to conclude that such course should be pursued in this
case.
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It must, however, be borne i mind that while it is true that section
3 of the act of July 5, 1884-23 Stat., 103-authorizes the Secretary of
the Interior to sell the buildings together with the lots on which they
are situated, or, in his discretion, to cause the buildings to be sold
separately, it does not authorize him to dispose of the buildings, either
with or without the lots pertaining thereto, till a valuation has been
placed on such buildings. The section of the act referred to requires-

That the Secretary of the Interior shall cause any improvemenits, buildings, build-
ing materials, and other property which may be situate upon any such lands, sub-
divisions, or lots not heretofore sold bythe United States authorities, to be appraised
in the same manner as hereinbefore provided for the appraisements of such lands,
subdivisions, and lots, and shall cause the same, together with the tract or lot upon
which they are situate, to be sold at public sale, to the highest bidder for cash, at
not less than the appraised value of such land and improvements . . . . or he
may in his discretion cause the improvements to be sold separately, etc.

The above quotation is that portion of the statute directly applicable
to the matter under consideration, and the only discretion authorized
therein is that whereby improvements may be sold separately from the
lots on which they are situated.

The requirement that the Secretary shall cause the appraisement of
improvements is mandatory, and its sequel appears in the further
requirement that if the lots and iprovements are sold together it
shall be to the highest bidder for cash at not less than the appraised
value of such land and improvements. This figure can only be ascer-
tained byre-appraisement of the buildings. The valuation thus result-
ing, however inconsiderable, added to that of the lands, already
ascertained, will fix the minimum price below which bids cannot be
recognized under the law.

In view of the foregoing it is clear that the re-appraisement of the
buildings cannot be dispensed with and the papers are returned here-
with that the omission may be supplied.

4I) 7' i. AI RAILROAD GRANT-INDEMNITY-MEXICAN CLAIM.

SNEAD V. SOUTHERN PACIFIC R. R. CO.

Indemnity may be properly allowed for an odd-numbered section embraced within
a Mexican grant on which patent has been issued by the United States.

Secretary Smith to te Commissioner of the General Land Office, November
22, 1895. (J. L. MCC.)

I have considered the case of Elihu Smead v. The Southern Pacific
Railroad Company, involving the NE. 1 of Sec. 15, T. 8 N., R. 17 W.,
Los Angeles land district, California.

The tract described lies within the indemnity limits of the grant to
said company.
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The company first selected the tract on January 16, 1885, but at that
time failed to specify the loss for which said selection was made; on
October 14, 1887, it designated the S. of Sec. 29, T. 4 N., R. 18 W., as
its loss; and on November 28, 188S, it substituted therefor the S. of
Sec. 29, T. 1 N., R. 14 W., as the basis.

Smead applied to enter the tract December 10, 1889. His applica-
tion was rejected because of the prior selection thereof by the company.
He appealed to your office; and upon its decision of August 1, 1894,
adverse to him, he appealed to the Department.

The first ground of appeal is that your office " erred in holding in this
this case that the priority of selection determined the priority of rights."

In ordinary cases such is the rule; but in the other six allegations
of error he sets forth his reasons for contending that such is not the
proper rule "in this case."

The S. of See. 29, T. 1 N., R. 14 W., the basis of indemnity, is
embraced in a Mexican grant-the Ex. Mission de San Fernando, lot
373-and was patented on January 8, 1873. The substance of the
remaining allegations of error is that said land never was government
land belonging to the United States, and-therefore the company is not
entitled to indemnity therefor.

The language of the granting act (July 27, 1866, 14 Stat., 292-295) is
that whenever, prior to the time the line of said road is designated by
a pat thereof filed in the office of the Commissioner of the General
Land Office, any of said (odd-numbered) sections or parts of sections
" shall have been granted, sold, reserved, occupied by homestead set-
tlers, or pre-empted, or otherwise disposed of, other lands shall be
selected by said company in lieu thereof."

The tract in controversy had been " granted; " it had been " reserved ;"
it bad been "otherwise disposed of" than to a private purchaser or a
homesteader or pre-emption claimant. It is true, the land had been
" granted, reserved, " disposed of, by Mexico; but the recognition
of the validity of that grant by the United States appears to me tanta-
mount to a grant by the United States. That indemnity should be
allowed therefor comes, in my opinion, within both the letter and the
spirit of the act, and within the intent of the law-making power.

The decision of your office is therefore affirmed.

1438-VOL 21-28
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APPLICATION TO MAKE ROIESTEAD ENTRnY-FNAL P1OF.

BEuARY v. ToAwNiC.

An application to enter, held to await action on the prior application of another,
protects the applicant as against subsequent claims, but in no manner can affect
the disposition of the prior pending olaiu.

The second applicant in such case is not an adverse claimant of record and entitled
to special notice of intention to sbinit final proof, where the prior application
is allowed and the entry is coiimnted for townsite plurposes.

Secretary Smith to the Co1DOissioner of the General Land 09ce, Novem-
Iber 2, 1895. (C W I1))

The record shows that on September 29, 1893, William Cobb applied
to eter the N. of the NW. 1 of section 10, T. 22 N., R. 6 E., Perry
land district, Oklahoma Territory, and that his application was rejected
by the local officers on November 4, following; that on November 6, fol-
lowing Gill Towuer applied to enter said land, and that his application
was suspended pending action on the rejected application of Cobb;
that on November 8, following L. D. Southard applied to enter said
land, and that his application was suspended pending action on the
rejected application of Cobb, and the suspended application of Towner;
that on December 12 following James J. Berry applied to enter said
lands, and that on January 12, 1894, his application was suspended for
eonflict with the rejected application of Cobb and the suspended appli-
cations of Towner and Southard; that on February 2, 1894, Cobb filed
a waiver of his right to appeal from the rejection of his application,
and that on March 7, following Towner was allowed to make home-
stead entry of said land.

On January 1.2, 1894, Berry filed an appeal from the action of the
local officers in suspending his application.

On April 27, following Towner filed an application to commute his
homestead entry to cash entry for townsite purposes, with notice of
Making final proof. On June 21, following final proof with plats were
filed.

Berry did not appear on the day set for taking final proof, to protest
against the same.

Your office decided on the appeal of Berry as follows:

From the record it is clear he cannot have his application, which was subsequent
to that of Towner, given preference to it. Therefore, your action in allowing the
entry of Towner is confirmed, and the relief prayed in the appeal of Berry is denied.

Berry appealed to the Department.
There is no error in your office decision. Berry's application pro-

lected his rights against subsequent claims, but Towner's application
was prior to Berry's, and was not at all affected by Berry's application.

Berry is not an adverse claimant of record, and was not entitled to
special notice of Towner's intention to submit final proof.

Youar office decision is affirmed.
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R1ATLHIOAD GRANT'-'I'El IMIN7US-LATEItAL LIMITS.

NORTHERN PACIFIC R1. R. CO.

Instructions with respect to the establishment of a terminal line near Portland,
Oregon, in accordance with the departmental decision i the case of Spaulding
v. Northern Pacific R. R. Co., and also as to a proposed change in the lateral
limits of the grant along the constructed road north of said city.

Secretary Smitht to the Commissioner of the General Land Qifce,
(J. I. II.) November 27, 1895. (P. W. C.)

I am in receipt of your office letter of October 26, 1895, submitting
for the consideration of this Department the matter of the establish-
ment of a terminal in the neighborhood of Portland, Oregon, in accord
ance with the decision in the case of Spaulding v. Northern Pacific
R. R. Co. (21 L. D., 57), in which it was held:

At Portland, Oregon, the Northern Pacific has two grants, the first for the line
eastward, under the act of 1864, and the second, northward, under the joint resolu-
tion of 1870, and so far as the limits of the grant east of said city overlaps the
Subsequent grant, the latter must fail; and, as the road at such point eastward is
unconstructed, and the grant therefor forfeited by the act of September 29, 1890, the
lands so released from said grant, do not inure to the later grant, but are subject to
disposal under the provisions of said forfeiture act.

The line of general route filed by the Northern Pacific Railroad
Company runs to the north of the Columbia river, its nearest point
being about six miles north of Portland.

In the establishment of the terminal from the point selected, being
Vancouver, Washington, the line runs in a northeasterly directions at
right angles to the general course or direction of the general route to
the east of that point, but as it appeared that a terminal had been
drawn upon the map on file in your office due south from Portland,
Oregon, for the purpose of ascertaining the lands in conflict with the
grant for the Oregon and California Railroad east of Portland, it is
proposed to connect Vancouver and Portland with a line not in the
direction of the terminal established north of Vancouver.

This is not permissible.
The terminal must form a continuous line and be at right angles to

the last section of the general route to the east of the terminal point.-
You will, therefore, continue the terminal line established to the north

of Vancouver, upon the same angle of direction until it meets the limits
established to the south of the line of general route.

It is further proposed to make the change indicated as "D on the
diagram submitted.

This change is of the lateral limits established years ago uptlon the
road running north of Portland which has been constructed.

The purpose of this change is not made apparent, and I cannot
sanction the same.



436 DECISIONS RELATING TO THE. PUBLIC LANDS.

The limits upon the portion of the road unconstructed should only be
continued to the point of onnection with the lateral limits established
upon the part constructed.

The diagram is herewith returned that it may be changed i accord-
ance with the directions herein given.

RAILROAD GRANT-FORFEITURE-ACT OF JUNE 22, 1STl.

Ivon H. MJOEN.

The act of June 22, 1874, is general in its terms and applicable alike to lands pat-
ented or unpatented, upon which there were aual settlers at the date of said
act; and, to the extent of the rights of such stlers, the condition upon which
the extension of time was given, operated as a forfeiture of the grant, and a
restoration of such lands free from the operation thereof.

Acting Secretary Reynolds to the Commissioner of the General Land Oee,
December 4, 1895. (W. F. M.)

On October 12, 1895, there was filed here the petition of Ivor H.
Mjoen in which he represents that he made settlement on the E. of
the NW. j the SW. - of the NE. , and lot 1, section 25, township 148
N., range 49 W., within the land district of Crookston, Minnesota, on
November 15, 1872, with the view of entering the same under te pre-
emption laws; that he was then and is now a qualified entryman, and
that he has resided with his family on the land continuously ever since
his settlement and still resides thereon, and that the value of his
improvements exceeds two thousand dollars; that he has made three
several attempts and applications to file his declaratory statement for
the land and that his application was in each instance refused on the
ground that the land had inured to the State of Minnesota for the
benefit of the St. Paul and Pacific Railroad Company, or its successors
in interest, the St. Paul, Minneapolis and Manitoba Railroad Company.

The land in controversy was selected for the benefit of the last named
compafny November 28, 1873, certified April 30, 1874, and pateited
January 14, 1875.

The petitioner alleged that

it was error and unauthorized to certify or patent the said land to the State of
MKinnesota, because before that time, to wit, on June 22,1874, by the first section of
the act of that day (18 Stat., 203), this land had been forfeited to the United States
for the benefit of your petitioner; that the said railroad company was in default
when this act was passed, and for this default Congress had the right, without the
consent of said railroad company, to declare a forfeiture of the entire grant; but
instead of exercising this right, Congress only declared a forfeiture of so much of
the grant as was at the date of the passage of the said act occupied byactual settlers.

The petition concludes with a prayer for relief under section 2 of the
act of March 3, 1887 (24 Stat., 556), which provides that, in certain
cases, it shall be the duty of the Secretary of the Interior to demand a



DECISIONS RELATING TO THE PUBLIC LANDS. 437

relinquishment or reconveyance to the United States of lands errone-
ously certified or patented, or, in default of the relinquishment or
reconveyance thus demanded, it imposes upon the Attorney General
the duty to

commence ai prosecute in the proper courts the necessary proceedings to can-
cel all patents, certification or other evidence of title heretofore issued for such
lands, and to restore the title thereof to the United States.

The act of June 22, 1874 (18 Stat., 203), is entitled "An act to extend
the act of March third, eighteen hundred and seventy three, entitled
'An act for the extension of time to the St. Paul and Pacific Railroad
Company for the completion of its roads,'" and its first section is as
follows:

That the provisions of the act of Congress approved March third, eighteen hun-
dred and seventy three, entitled ' An act for the extension of time to the St. Paul and
Pacific Railroad Company for the completion of its roads,' be and the same are
hereby revived and extended until the third day of March, A. D., eighteen hundred
and seventy six, and no longer upon the following conditions: That all rights of
actual settlers and their gran tees who have heretofore in good faith entered upon and
actually resided on any of said lands prior to the passage of this act, or who other-
wise have legal rights in any such lands, shall be saved and secured to such settlers
or such other persons in all respects the same as if said lands had never been granted
to aid in the construction of the said lines of railroad.

Discussing this act, this Department has said:

This language is general and applies to all lands, whether patented or not patented,
upon which there were actual settlers June 22, 1874. To the extent of the rights of
actual settlers, the condition upon which the extension of time was given by Con-
gress operates as a revocation of the grant. The status of lands occupied by actual
settlers was declared to be as though they had never been granted. It is, in effect,
an extension of the protection intended to be given by the excepting clause in the
original grant, and, hence, in its administration, all lands coming within the terms
of the act of June 22, 1874, supra, must be disposed of as though no patent had been
issued. Tronlnes v. St. Paul, Minneapolis and Manitoba Ry. Co., 18 L. D., 101.

The comprehensiveness and clearness of this language leaves nothing
to be said either by way of elaboration or construction. The lands fall-
ing within the categories of the act were by its terms forfeited to the
United States and restored to the public domain free from any rights
of the company, and subject only to those of the settlers.

This being true, it would seem to be in the last degree supererogatory
to comply with the literal prayer of the petition. The title being in
the United States, there is no right in the company to be by it recon-
veyed, either voluntarily upon the demand of the Secretary of the
Interior, or at the end of a proceeding to be instituted and prosecuted
by the Attorney General. The second section of the act of March 3,
1887, therefore, has no application to the case of the petitioner.

The view herein expressed will serve to indicate the rights as well as
the remedy of the petitioner. His right is to enter the land, if he is
entitled to do so nuder the act, and if his right be denied or questioned
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either by the goverinent or by the company, his remedy is a hearing
to determine the right.
. Relief in the form in which it is prayed for must, therefore, be denied;

but his rights are otherwise saved, to be asserted in the customary
manner.

It is proper to state here that the petitioner made a similar applica-
tioll in 1889, which was the subject of departmental letter of August 8,
of that year (183 L. & R., 333), and that the decision was adverse to him;
but it is not deemed he is concluded by that letter from the enjoyment
of his rights under the act of 174, supra, as it is now construed.

MrNTNG CLATsIX-DISCOVE1IY-INTERSECTI-NG CLAIM.

APPLE BLOSSOM PLACER . (CORA LEE LODE ET AL.

In the absence of an adverse claim it will be presumed that a lode exists in land
legally located as a lode claim.

An entry will not be allowed on a lode claim that appears of record as embracing
non-contigaous tracts.

Acting Secretary Reynolds to the Commissioner of te General Land Ofce,
(J. I. El.) December 4, 1895. (P. J. C.)

For a detailed statement of earlier facts in connection with this con-
troversy, reference is made to the case of Apple Blossom Placer v. Cora
Lee Lode (14 L. D., 641). By order of Mr. Secretary Noble a hearing
was ordered as between the parties therein named

to determine wlether known lodes existed oi1 that part of te placer ground in con
flict with the lodes above referred to, at the time the patent for the placer ground
was applied for.

On April 30, 1890, M. J. Delhomaca et al. filed a protest against the
Apple Blossom placer entry, alleging their location of the Tramp and
Homestake lodes oil part of the ground; also that the land claimed in
the placer entry was not in fact placer ground and that no gold had
ever been discovered thereon or taken therefrom.

It is stated that by order of your office Delhomaca et al. were permitted
to intervene in the hearing ordered by said departmental judgment.
A hearing was ordered, at which all parties appeared, and as a result
the local officers held that no known lodes existed on the ground when
the Apple Blossom placer was allowed, and recommended that the
protests be dismissed, ad that that portion of. the Dora Lee, Ella
Sherwood, Tramp and lomestake claims in conflict with the Apple

.-Blossom placer, as entered, be canceled.
The lode claimants appealed, and your office, by letter of April 24,

1894, decided-

In my j udgment the evidence fails to show% that at the time patent was applied
for, the ground embraced in said conflicts with the four lodes, to wit: the Ella Sher-
wood, Cora Lee, Tranp and Xomestake, contained any known veins or-lodes. Said
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iineral entry No. 200 is, therefore, held for cancellation to the extent of the conflict&
between said Ella Sherwood and Cora Lee lodes and the said Apple Blossom placer.
Your recommendation that the conflicts between said Apple Blosoal placer and the
Tramp-and Homestake lodes be canceled is superfluous, rom the fact that entry has
not been made, nor patent applied for on said claims, and hence no such action is
necessary, although your decision finding that no lodes were kno-wn to exist on said
conflicts at date of applying for patent for said Apple Blossom placer is concurred
in by this oflice.

It was also decided that the local officers erred in failing to pass on
the allegations of Delhomaca et al., that the ground had no value for
placer mining purposes; that this allegation was sustained by the evi-
dence, and held that the placer entry "is hereby held for cancellation.'

From this judgment the lode claimants only have appealed.
It seems to me that in the absence of an appeal by the placer people

there is no issue before the Department. There is no conflict between
the lode claimants at all. Te hearing ordered by the l)epartment was
to ascertain if there was a known lode within the placer limits "at the
time the placer ground was applied for." But this was only for the
purpose of settling a controversy between two applicants for patent.

By your office judgment, under the evidence taken at the hearing on
the protest of Delhomnaca, it is determined that the placer claim is not
subject to entry as such, and that judglnent has become final.

So that it only remains to determine the rights of the lode claimants.
It will be observed that the judgments below are only to the effect that
no lode was known to exist at the time the placer patent was applied
for, but from an examination of tile testimony I think it is clear that
mineral has been disclosed. In the absence of any adverse claim if
will be presumed that lodes do exist in land legally located as lode|
claims.

There is no objection, therefore, to the Cora Lee and Ella Sherwood
passing to Latent under a ploper entry, and your office judgment will
be affirmed wherein is overruled the action of the local office holding
for concellation the Tramp and iomestake locations.

An amended application, however, for the 13. & M., (ora Lee, Little
Maud, and Ella Sherwood will have to be made and entry made there-
under. The B. & M. and the Little Maud seem to be all right, but
they are included in the application with the others, and in the entry
of all four of the lode claims thus made under one application, that part
of the Cora Lee and Ella Sherwood awarded by the court to the placer
claimants, is excepted and excluded from the entry. This exception is
described by metes and bounds. and, as I read it, carves out of about
the centre of these two claims, which lay parallel, 'entirely across their
width the five acres awarded the placer claimants. The result of this
is that neither claim is. contiguous, and the entry as it stands includes
the ends only of both.- An entry of a mining claim, the contiguity of
which is thus broken, cannot be permitted. Now that the adverse
claim of the placer people has been abandoned, there can be no objee-
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tion to receiving the application for the claims as an entirety. Or, if
the applicants elect to do so, they may abandon either of the pieces and
enter the other, their application being accompanied by the certificate
of the surveyor-general that the part applied for contains the requisite
improvements.

Your office judgment is thus modified.

MINING CLAIM-DISCOVERY-CIXARACTER OF LAND-EXPENDITURE.

TAM ET AL. V. STORY.

As between mineral claimants wherein it is alleged by one that the lode claim of the
other was not based on a valid discovery prior to location, it is no part of the
defense to show the existence of a valuable deposit of mineral. The value of
the mineral deposit is a matter into which the government does not inquire after
discovery and location, save in controversies between mineral and agricultural
claimants.

The purchaser of a lode claim, from a prior locator is entitled to all the mineral veins
and lodes in such claim, and to the benefit of all expenditures made by his
grantor in the development thereof; and the right to such benefit is not defeated
by a subsequent amended location wherein the purchaser makes use of a dis-
covery of his own within the limits of said purchase and on a junior location
embraced for the greater part within the boundaries of said purchase.

Acting Seeretary Reynolds to the Comnissioner f the General Land Office,
(J. I. B.) Decemlber 14, 1895. (J. I. P.)

By your office letter "N" of May 22, 1894, you transmitted to this
Department the appeal of Lucy M. Story from your office decision of
April 6, 1894, holding for cancellation mineral entry No. 2223, "Single
Tax Lode," Helena, Montana, land district.

The history of this case is found in 16 L. D., 282, and only so much
of it as is pertinent to the questions presented by the record before me
will be repeated.

It appears that on January 1, 1889, Lucy Al. Story located in the
Helena, Montana, land district, the Single Tax and Free Trade lode
claims; that the greater part of the premises embraced i said location
were at that time covered by the "Addie Laurie Lode" claim, then a
valid subsisting location, in which MIs. Storyhad an interest. Between
the date of her location of January 1, 1889, and December 18, 1889,
Mrs. Story, at various tinles, purchased all the other interests in the
Addie Lanrie lode claim, and became its owner. On December 9, 1889,
being at that time the owner of three-fonrths of the A ddie Laurie lode
claim, she amended her location of January 1, 1889, so as to embrace
the premises occupied by the Addie Laurie claim, and named her
amended location the Single Tax lode claim. January 4,1890, said
amended location was recorded. January 18, 1890, the order of survey
was made. April 30, 1890, an application for patent was made, and
after due publication, no adverse claims being filed, the local officers
-allowed final entry No. 2223, August 7, 1890.
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Thereafter, on April 7, 1892, John L. Tam anid John W. Cotter filed
a protest against said entry, alleging-

1. That said claimant has failed to locate said claim and fix the
boundaries thereof as required by law.

2. That she had not, at the time and place of posting location notice,
discovered a mineral bearing vein.

3. That she never made or caused to be made or done, five hundred
dollars' worth of work or improvement upon said Single Tax lode claim,
or the ground embraced theiein.

4. That said protestants are the owners of an undivided interest in
the Single Out and Double Out lode claims, which include the ground
embraced in the said Single Tax lode claims that said Single Out and
Double Out lode claims were duly located by said pro'estants, and that
said locations are still subsisting and valid.

By its letter of March 13, 1893, (16 L. D., 282), the Department, in
effect, directed a hearing on the first three propositions contained in
said protest.

A hearing was had before the local office, commencing April 21,1893,
both parties being present. Upon the evidence presented the local
officers, on September 13, 1893, found that " none of the plaintiffs' alle-
gations that are. material have been sustained by the evidence," and
recommended the dismissal of the protest.

On appeal, your office reversed the local office, and held said mineral
entry No. 2223 for cancellation for the reason-

1. That said claim is not shown to contain a valuable deposit of mineral.
2. That claimant has not complied with the law in the matter of labor done or

improvements made upon said claim.

An appeal by Story brings the case here.
The only question presented by this controversy is whether or not

the claimant failed to comply with the mineral law as alleged by the
protestants. The mineral character of the land in question is not here
involved. That is coiceded,in that both parties are seeking to acquire
title to it, under the mineral laws. The second charge in the protest
does not go to the character of the tract embraced in the Single Tax
lode, but goes to the validity of the location of said claim, in that no
discovery of a vein or lode of mineral bearing rock had been discovered
within the limits of said claim prior to its location.

The claimant was ot required to show "that said claim contains a
valuable deposit of mineral." It was no part of her defense. Nor was
a contrary showing a part of the protestants' case. Hence the first
reason given in the decision appealed from why said mineral entry
should be canceled, viz: "that said claim is not shown to contain a
valuable deposit of mineral" is entirely outside of the issues, and is
unwarranted by the evidence in the case.

The local officers, as stated, found that the protestants on whom was
the burlen of proof, had failed to sustain any of their allegations.
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Your office decision concurs as to the first allegation, and as to the
second, said decision holds that " it would appear that a discovery had
been made upon the claim sufficient to warrant a location." This is
what the protestants were called upon to negative or disprove, and the
holding of your office decision, as to said discovery, is in effect a find-
ing against the protestants on their second allegation. But your office
decision modies said holding by the following-

But, it may be stated, there is a difference between location and entry as to the
discovery required..

The iscovery of a vein, whether rich or poor, great or small, will warrant the
miner in malking alocation, for otherwise, he might not be able to secure the reward
for his labor, but, before making entry. it must he shown that the claim contains a
valuable deposit of mineral.

I do not concur in that statement of the law. There must be a dis-
covery before location. (Section 232(, Revised Statutes; Waterloo
Mining Company v. Doe, 17 L. D., 111.) But after discovery and
location a subsequent compliance with the provisions of section 2325 of
the Revised Statutes entitles the explorer to patent, and no showing
beyond his first discovery is required by the miing laws or the regu-
lations or decision of this Department. Indeed, after discovery and
location, this Department has held that "his right of possession is as
complete as if he had a government patent, provided he continues to
put each year the required amount of labor and improvements thereon,"
(Branagan v. Dulaney, 2 L. D., 744) and the supreme court of the
United States has held that so long as he complies with the statute as
to annual labor and improvement, his title is "the highest known to
the law." Evidently, then, the value of te mineral deposit is a matter
into which the government does not inquire after discovery and loca-
tion, save in a controversy between mineral and agricultural claimants.
If the explorer deemed the deposit of sufficient value to warrant the
annual labor and expenditure required, he thereby shows his good faith,
and a compliance with the other provisions of section 2325, Revised
Statutes, entitles him, on application, to entry and patent.

Bearing o this subject the United States circuit court, for the State
of Nevada, in the case of Book et al. i). Justice lin. Co., 58 Federal
Reporter 106 at pages 124 and 125 uses the following language:

If this theory were adopted by the courts, it would invalidate many mining loca-
tions. Logically earried out it wonld prohibit a miner froml making any valid loca-
tion until he had fully demonstrated that the vein or lode of quartz or other rock in
place, bearing gold or silver, which he had discovered, would pay all the expenses
of removing, extracting, crushing, and reducing the ore, and leave a profit to the
owner. If this view should be sustained, it is manifest that it would lead to absurd,
injurious and unjust results, destructive of the rights of prospectors and miners, in
their honest, pntient, and industrious efforts to explore, discover and develop the
veins and lodes that exist in the public mineral lands of the United States.

The act of Congress is not susceptible of any such construction. It does not
impose any conditions as to the value or extent of the ore. It simply provides that
"no location of a mining claim shall be made until the discovery of a vein or lode
within the limits of the claim located."
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I concur with your office decision that there was a sufficient discovery
to warrant the location, and that the protestants have also failed to sus-
tain their first allegation.

This brings me to the third charge in the protest, being the second
reason given in your office decision, for the cancellation of said mineral
entry, viz: " that claimant has not complied with the law in the matter
of labor done or improvements made on said claim."

It is not disputed that the surface ground embraced in the Single Tax
location is the same as that formerly embraced in the Addie Laurie
claim, of which Mrs. Strong, at the date of the amended location of
the Single Tax claim, was the three-fourths owner, and nine days after,
the sole owner. On the Addie Laurie claim, as such, there has been
expended from $1,000 to $1,100 in labor and improvements, and on the
Single Tax, as such, from $4) to $100. If the labor and improvements
done on the Addie Laurie can be placed to her credit on the Single Tax-
claim, then the law, as to labor and improvements, has been complied
with. Your office decision holds that she is not entitled to that creditl
in the following language-

It has been before decided that work done or money expended pon ground, sb-
sequently embraced in a milling location may not be considered as having been done
or expended for the development of said sbiequently located claim.

See Trickey Placer, 7 L. D., 52, and Comnmissioner's decision of November 27, 1893,
ia re Clark v. Taylor, Contest No. 1082, Sacramento land district.

The Trickey Placer, above cited, is not a case in point. The question
in that case was whether expenditure made on the construction of a,

* ' ditch, outside the limits of the claim, before it was located and not made
for the purpose of developing the claim, could be accepted in proof of
the required expenditnire, and the Department held not. The judgnent
in the case of Clark v. Taylor, decided by your office, was reversed by
the Dep artment May 16, 1895, and hence is not a controlling authority
in this case.

At the date of the amended location of the Single Tax claim, Mrs.
Story was the principal owner of the Addie Laurie and a few days.
later its sole owner. She had acquired her right by purchase, and by
virtue of section 2325, was entitled to credit for the expenditures.
made thereon by her grantors. If she saw fit to change the nane of
her claim from Addie Laurie to Single Tax, she should not, because
thereof, be deprived of her rights'acquired by purchase. It is insisted,
however, by protestants that the location of the Single Tax claim was
not a re-location of the Addie Laurie, but was an independent location,
made on a new and different discovery of another lode or vein; that in
order to constitute a re-location, te original lode or vein must consti-
tute the basis thereof.

Mrs. Story as the purchaser of the Addle Laurie, was entitled to all
the mineral veins and lodes within the limits of that claim, and of the
benefits of the expenditures of her grantors for its development. She
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could sink a shaft anywhere within its limits. The discovery shaft of
the Single Tax was within those boundaries, and was one she had a
right to sink. Had that shaft not been made the basis of a location, for
the purpose of changing the name of the Addie Laurie to Single Tax, no
question would have arisen as to her right to claim the benefit of the
expenditures made by the prior owners of the Addie Laurie for its devel-
opment, and it should not be allowed to do so because of that fact. No
ones rights were involved thereby, and the attempt of the protestants
to defeat the entry for that reason, is more technical than meritorious.

Your office decision is reversed, and mineral entry No. 2223 held
intact, with instructions to dismiss the protest.

APPLICATION TO ENTER-RIGHT OF ENTRY.

LINDSEY . ADAMS.

The fact that an application to enter embraces in part land not subject to entry does
not defeat the right of the applicant to such portion of the land as is open to
appropriation.

In case of simultaneous applications the right of entry may be disposed of to the
highest bidder.

Acting Secretary Reynolds to the Commissionter of the General Land OQce,
(J. 1. H.) December 4, 189.5. (F. W. C.)

I have considered the appeal by Robert H. Lindsey from your office
decision of April 19, 1894, sustaining the action of the local officers in
rejecting his application to make homestead entry as to the NW. 4 of
the SE. 4, Sec. 10, T. 5 N., R. 28 E., La Grande land district, Oregon,
for conflict with the desert land application of Arthur L. Adams cover-
ing the same land.

It appears from the record that the applications of Lindsey and
Adams to enter the lands respectively applied for by each were for-
warded to the local office by the mail and both were noted as received
at the sane time, to wit, on January 11, 1891, at 10:30 a. in.

Lindsey's application covered the NW.4 of the SE. and lots 1,
2 and 3, of Sec. 10, and lot 4 of Sec. 9, T. 5 N., R. 28 E., while the
application by Adams embraces the SW. 4 and N. 4- of the SE. si said
See. 10.

It further appears that no action was taken upon these applications
at the date of their receipt nor for several days thereafter.

On January l6, 1891, before aly action had been taken upon his appli-
cation Lindsey discovered that lots 1, 2 and 3, of Sec. 10, and lot 4 of
Sec. 9, were State lands and wired the local officers to eliminate said
tracts from his application and to consider the same as only applied to
the NW. of the SE. ,Sec. 10.
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This telegram was received at the local office the following day, to wit,
January 17, 1894, and the next day the local officers acting upon Lind-
sey's application rejected the same as to the tracts in conflict with the
State's claim, and treating the telegram as an application to amend,
denied the same on account of the pending application by Adams, thus
rejecting Lindsey's application in toto.

Lindsey appealed to your office resulting in the decision RTOW under
consideration, from which he has further appealed to this Department.

It is plain to my mind that the telegram by Lindsey should not be
considered as an application to amend in the light of an application to
cover a different tract, but rather a notice on his.part of an election to
accept the tract not in conflict with the State's selection.

It is admitted that as to the portion in conflict with the State's
selection the application was properly rejected, so that the real question
presented by this appeal is as to whether an application, which when
-presented embraces tracts not subject thereto and also tracts properly
subject to the application, can be treated as a valid application so far as
to preserve the applicant's rights as of the date thereof to the tracts
properly subject thereto.

In the case of Cornelius v. Kessel (128 U. S., 456) it was held:

Where a tract of land is subject to entry as pblic land the validity of the entry
of such land is not affected by the fact that another tract not subject to disposal as
public land was entered at the same time and enclosed in the same entry.

While in that case the land involved had been actually entered, that
is, the application had been accepted and noted of record, yet the
underlying principle of that decision would seem to control the real
question here involved being as above stated.

From a careful review of the matter I am of the opinion that Lind-
sey's right under his application as to the tract here in question is in
nowise invalidated by the fact that other lands were also embraced
in said application which were not subject thereto, and as the applica-
tions of Lindsey and Adams were simultaneous I must reverse your
office decision and direct that the right of entry as to the tract involved
be disposed of to the highest bidder. McCreary . Wert et a. 21
L. D., 145.) Herewith are returned the papers in the case.

APPLICATION TO ENTER-DESCRIPTION OF LAND.

JOHN T. HADDOX.

An application to enter that is indefinite in its description of the land can not be
allowed.

Acting Secretary Reynolds to the Qonimissioner of the General Land Office,
December 4, 1895. (J. L.)

On May 7, 1891, John T. iaddox applied to make homestead entry
of "all of the government land in fractional sections 14, 23, and 26, T.
I S., R. 11 W., containing one hundred and sixty acres, lying and being
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between te Ranchos, La Pente, San Francisquito, and Potrero de
Felipe Lugo." The local officers rejected said application on the same
-day, " because the tracts applied for are within the limits of certain
Spanish grants, viz: Ranchos, San Francisquito, Potrero de Felipe
Lugo, and La Puente." From said decision Hacidox appealed. On
September 11, 1894, your office, finding that said decision was in
;accordance with law and the facts in the case, affirmed the same.
Whereupon Haddox appealed to this Department.

The law, and the rules and regulations prescribed by this Depart-
-ment, require that, " to obtain a homestead the party should select and
-personally examine the land, and be satisfied of its character and true
,description. He must file an application describing the land he desires
to enter." (See General Circular of 1892, p. 10). This means that the
applicant must know enough about the tract to be able to describe it
by legal subdivisions as they appear upon the approved official maps.
An application for "all of the government land i three fractional see-
-tions" lying north and south of each other, leaving the land office to
fish for contiguous fractions aggregating one hundred and sixty acres'
is inadmissible. It violates the regulations, and is vague and indefi
nite. For tis reason, as well as for the reason stated in your office
-decision, the same is hereby affirmed.

MINNG CLAIM--POsSESSION---EXPEYDITURE.

-I ,STEWART ET AL. V. REES ET AL.

Un der section 2332 R. S., possession of a ining claim, with work thereon, for a
period equal to the time prescribed by the statute of limitations for mining
claims in the State wherein such claim is situated, entitles the claimant to a
patent thereto in the absence of any intervening adverse claim, even though it
may appear that such claimant nay have failed, through oversight, in making
the requisite statutory expenditure thereon.

Acting Secretary Reynolds to te Commissioner of the General Land Office;
(J. I. H.) Decemiber 4, 1895. (P. J. C.)

The record shows that one John A. Pashley discovered, on January
9, 1871, the Jaw Bone lode, in the Indian Creek district, Helena, Mon-
tana, land district, and that he with nine others, located the same with
two hundred feet for the discoverer, and two hundred feet i addition
on the length of the lode for each of the locators.

Subsequently, Thomas M. Rees became possessed of said' Jaw Bone
lode through purchase, and on February 8, 1889, made application for
-patent therefor, together with the Jaw Bone mill site, lots 38, A and 13,
~survey No. 2475.

During the period of publication the mill site was adversed and a suit
-brought thereunder.
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On December 10, 1892, Rees filed a relinquishment and abandonment
'of said millsite, and made application to purchase the lode claim nlone.
A receiver's receipt was issued to him on that day, being mineral entry
No. 2789.

On December 30, 1892, William Stewart et al., filed a protest against
said entry, alleging that they were the owners by location and posses-
sion of the Weaver lode claim, which corresponds in all respects by
imetes and bounds, and is identical with the Jaw Bone lode; that the
owner of the Jaw Bone lode did not do the annual assessment or repre-
seutation work on the same for the year 1890, and that for the year 1891
the work done amounted to but forty dollars; and thatno annual assess-
ment work had been done for the year 1892. They claimed that by
reason of the failure to do te annual assessment work, the claim was
subject to re-location under the United States statutes.

Your office, by letter of April 19, 1893, directed the local officers to
order a hearing

to determine whether the required ainnual assessment work was performed by Rees,
-or by ay one for him so as to maintain possession of the said Jaw Bone lode claim
according to law for the year to which the entry was made or so that the claim was
not subject to re-location as abandoned property by the protestants herein prior to
the date of the entry.

The hearing was had before the local officers, and as a result they
found that in December, 1891, the clainant resuned work on the claim,
and at that time caused one hundred dollars' worth of annual labor to
be done thereon; but that under section 2324 of the Revised Statutes
he should have had two hundred and twenty dollars worth of work
performed; that the amount expended entitled him to retain possession
of one thousand feet along the lode, and precluded the relocation of
said lode as abandoned ground to that extent; that the claimant should
be permitted to elect the one thousand feet that he would retain by
reason of this annual assessment work, and that he would be entitled
to possession and patent for any ground on said lode contiguous to the
one thousand feet not included in any subsequent relocation; and that
the claimant should have a survey made, segregating the land so
selected, and that the entrv be held for cancellation to the xtent of
the residue of the claimn.

The protestants appealed, and your office, by letter of April 13, 1894,
concurred in the finding of the local officers that one hundred dollars
had been expended on the claim during the year 1891, and held that.,
the " entry was allowed on one application based on one location, and
evidenced by one location certificate." Therefore the claim was indi-
visible, and an entirety, and if the requirements of the statute had not
been complied with in the matter of annual improvements, it became
subject to forfeiture as an entirety, and held the entry for cancellation
to the extent of the conflict with the location of the protestants.

Subsequently the claimant filed a motion for rehearing, on the ground
that at the former hearing they were limited in the presentation of their
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case to the terms of your said office order, which narrowed the issue
down to the work done for the year 1891, and that he should have been
permitted to prove that he or his grantor had held and worked said
claim for the period given and the time prescribed by the statute of
limitation for mining claims under the State or Territory in which the
claim may be situated, which, in the absence of any adverse claim,
which was the case here, was sufficient to establish a right to a patent
thereto, under section 2332 of the Revised Statutes.

Your office, on June 24, 1894, denied this motion.
On June 30, 1894, the claimant filed an appeal, assigning error as

follows-

First. It was error to hold that said mineral entry was forfeited and open to re-
location in October, 1892, when it was shown and conceded that work ad been
resumed in 1891 sufficient to maintain possession for that year.

Second. Error not to have held that such resumption and possession prevented a
legal re-location until the expiration of the year 1892, and a failure to do the work
for that year.

Third. Error in not referring the foregoing propositions npon the protest of Stew-
art et al.

Fourth. Error in recognizing the protest of Stewart e al, and allowing same after
publication and proof by Thomas Rees.

It is conceded by the protestants that the claimant did some work on
this mining claim in 1891, the value of which they place at forty dollars,
while the claimant's witnesses put the amount at one hundred dollars.
I concur with the finding of your office, which is in accord with that of
the local officers, that the burden of proof was upon the protestants,
and that they failed to overcome the prima faie case made by the
claimant in this regard; and concur in the decisions below that the
amount of labor done in 1891 was of the value of one hundred dollars.
I also concur in your office judgment, holding that the charge as to the
annual improvements for the year 1892 was premature at the time of
this protest, inasmuch as the year had not expired within which the
claimant might have done the work, and that no consideration should
be given to that allegation.

The question presented by this appeal is a novel one, so far, at least,
as the reports of the Department show.

Section 2324 of the Revised Statutes provides that-

On each claim located after the tenth day of May, eighteen hundred and seventy-
two, and until a patent has been issued therefor, not less than one hundred dollars'
worth of labor shall be performed or improvements made during each year. On all
claims located priorto the tenth day of May, eighteen hundred and seventy-two, ten
dollars' worth of labor shall be performed or improvements made . . . . . for
each one hundred feet in length along the vein, until a patent has been issued there-
for; . . . . . and upon a failure to comply with these conditions, the claim or
nine upon which such failure occurred shall be open to re-location in the same man-
ner as if no location of the same had ever been made, provided that the original
locators, their heirs, assigns, or legal representatives, have not resumed work upon
the claim after failure and before such location.
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The Jaw Bone claim, as before stated, is two thousand two hundred
feet in length, by one hundred feet in width. Under the plain terms
of the statute, just quoted, it was necessary that two hundred and
twenty dollars' worth of work should be annually performed thereon.
One hundred dollars was the amount expended for the year 1S91. The
question raised, therefore, is, what are the rights of the parties here?
claimant, re-locators and the protestants, under the law.

I think it may be said with perfect propriety that the protestants
here are seeking to avail themselves of a technical failure on the part
of the claimant to meet the requirements of the law, and thereby get
possession of what appears to be a valuable mine. The report of the
deputy surveyor shows that at the time of the survey there were on the
mining claim three shafts, thirty, fifty, and ten feet deep, all timbered,
and five tunnels, one of four hundred and fifty feet; one of two hun-
dred and fifty feet, and three of fifty feet each, all timbered. The
aggregate value of these improvements is fixed at 7,440. To what
extent these workings developed the lode is not shown, but it is fair to
assume that the vein had been exploited to a considerable extent, as the
mine had been largely worked in its earlier history. In addition to this
development it is shown that the claimant had a stamp mill on the mill-
site, valued at $8,000. To secure the mining claim, together with all
the improvements thereon, the protestants have expended about one
hundred and forty dollars, according to their own estimate.

The case was tried by both parties on the theory that one hundred
dollars' worth of work, or improvements, was all that was required,
and this was the only issue presented or tried. There was no sugges-
tion in the protest or in the evidence that a greater amount was
required. The protestants tried to prove that the work was not worth
one hundred dollars, and the claimant established the fact that it was.
The point as to requiring ten dollars for each one hundred feet was
barely suggested by counsel in their brief before the local officers, for
the first time, so far as the record discloses. It is evident that at the
time of the hearing this point was not considered. The claimant only
contracted for one hundred dollars' worth of work, and that is the
amount of money he paid. He did not seek to place any greater esti-
mate, but was satisfied with that. So that it is apparent the claimant
was acting in good faith, under the impression that he was complying
with the law as applied to mining claims located after March 10, 1872,
and as evidence of that, his affidavit of annual expenditure filed in the
local office at the time entry was made states that at least one hundred
dollars' worth of work was done by him each year for the years
1889, 1890, 1891, and 1892. Whether he had lost sight of the fact that
his claim was located under the law of 1866, does not appear, but in
view of the fact that he did not become possessed of the property until
1875, it is not unreasonable to suppose that he mayhave honestlyover-
looked this point.

1438-VOL 21-29
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It must be conceded that so far as is disclosed by the evidence, there
has not been a full compliance with the law by the claimant. But it is
a general principle of law that forfeitures are not favored, and in view
of the apparent good faith of the claimant, the l)epartment is justified
in extending to him any opportunity to aid him in the protection of the
property.

Without passing upon the other questions presented by the appeal,
therefore, I have determined to grant claimant's motion for a re-hearing.

Section 2332, Revised Statutes, reads:

Where such person or association, hey and their grantors have held and worked
their claims for a period eqna] to the time prescribed by the tatute of limitation for

1mining claims of the State or Territory where the same may be situated, evidence
,of such possession and working of the claims for such period shall be sufficient to
*establish a right to a patent thereto luder this chapter, in the absence of any adverse
,claim; but nothing in this chapter shall e deemed to impair any lien which may
have attached in any way to any mining claisn or property thereto attached prior to
the issuance of a patent.

It would appear from the this statute that if the claimant has been
in possession and worked the Jaw Bone for the period described by the
statute of limitations for mining claims in MAlontana, prior to the re-loca-
tion by the protestants, he is entitled to have the same passed to patent,
at least, as against these protestants. (Glacier v. Willis, 127 U. ., 471;
420 Mining Co. v. Bullion Co., 1 Mont. M. R., 114.)

In the affidavit accompanying the motion it is shown that the period
of the statute of limitations of Montana for mining claims is five years;
that the claimant and his grantors were in possession of and worked
the Jaw Bone for ten years preceding the application for patent, and
expended in work and improvements the sum of $75,000 prior to 1891.
If these matters can be shown, then, in my judgment the protest should
be dismissed.

It should be borne in mind that the application for patent was made
in February, 1889, and the re-location made more than three years there-
after, in October, 1892, the entry of the mining claim having been sus-
pended meantime, by reason of the adverse proceedings against the
milisite. Thus it was through no laches on the part of the claimant
that his entry had not been completed.

The case will therefore be remanded to the local office, with instruc-
tions to order a hearing, for the purpose of showing the possession and
working of the claimant and his grantors prior to the application for a
patent.

Your office judgment, on the motion for re-hearing, is therefore
reversed.
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CONTEST-PREFERENCE RIGHT-AON-CON TIGUOUS LAND.

MCCORVIACK V. VIOLET.

A successful contest against an entry from which one of the tracts covered thereby
is eliminated as non-contiguous, on an intervening order of the General Land
Office, confers no right as to the tract so released from the entry under attack.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
December 4, 1895. (J. L.)

The land involved in this case is lot 10 of section 3, T. 11 N., it. 3 W.
containing 16.24 acres, in Oklahoma City land district, Oklahoma.

The case comes before this Department upon the appeal of James M.
MeCormack fromn your office decision of July 31, 1894, affrminig the
decision of the local officer s of January 2, 1894, rejecting said McCor-
mack's application to make homestead entry of lots 6, 7, 8, 9, and 10 of
section 3, aforesaid, for conflict as to lot 10 with Oscar H. Violet's
homestead entry No. 6695, and his soldier's final certificate No. 186 of
lot 10.

The facts are as follows-
On April 23, 1889, Calvin A. Calhoun nade homestead entry of lots

6, 7, 8 and 9 of said section 3, lying contiguous to each other on one side
of the North Canadian River, and of lot 10 of the same section lying on
the other side of said river. The river had been meandered by the
surveyors, and was delineated as a meandered stream on the official
township map. Hence the subdivision into lots, of the NW. J of said
section 3.

Calhoun's entry was contested, on May 1, 1889, by one Echelberger,
who alleged prior settlement and '" soonerism; ' and on May 27, 1889,
by McCormack, who alleged prior settlement and bad faith on the part
of Calhoun; and soonerism X on the part of both Calhoun and Echel-
berger.

On January 25, 1890, one Robert B. Linthicum contested Calhoun's
entry as to lot 10, alleging that said lot 10 was not contiguous to lots 6,
7, 8 and 9, being separated therefrom by a meandered stream; and that
Calhoun had wholly abandoned said lot 10, and had never established
residence thereon. Whereupon your office, by letter IC"y of February
17, 1890, suspended Calhoun's entry, and allowed him thirty days within
which to relinquish the land on one side or the other of the river.

Consequently, on March 17, 1890, Calhoun relinquished said lot 10 to
the United States, and his entry was canceled as to that lot. From
and after that date Calhoun's entry was recognized and treated by the
officers of the Land Department, and by all parties in the ensuing con-
troversy, as embracing only lots 6, 7, 8 and 9 of section 3 aforesaid.

The record does not show why Robert B. Linthicum did not exercise
his preference right as successful contestant of said lot 10. On March 18,
1890, Oscar H. Violet made homestead entry No. 6695 of said lot 10,



452 DECISIONS RELATING TO THE PUBLIC LANDS.

which was thereby segregated from the public domain. On August 14,
1893, Violet made final proof as a soldier who was entitled to credit for
service in the army, and on December 29, 1893, he was awarded final
certificate for said lot 10. His final proof shows that he established his
residence within six months after the date of his entry; built a six room
frame house; made other commensurate improvements; and maintained
residence and cultivation to the date of his final proof. Acts which
must have been visible and notorious throughout the neighborhood.

On June 20, 1890 (after the cancellation of Calhoun's entry as to lot
10, and after Violet's entry thereof), Thomas J. Bailey filed an affidavit
of contest against Calhoun and Echelberger for " soonerism," and also
against McCormack for bad faith and speculation,

On October 20, 1890, Calhoun, Echelberger, McCormack and Bailey
appeared as parties before the local officers, and waiving formalities and
technicalities, proceeded with a hearing, the primary object of which
was to cancel Calhoun's homestead entry as it then stood upon the
records of the local office. The register and receiver had no jurisdic-
tion over lot 10, which had been, as aforesaid, eliminated from Calhoun's
entry. Their judgment, after the hearing, was in these words: "We
therefore recommend that the contests of Echelberger and Bailey be
dismissed, the homestead entry No. 19 of Calhoun be canceled, and that
the contestant McCormack be awarded the preference right." The
cancellation and the preference right referred to in said decision, were
necessarily understood to be limited by Calhoun's entry, as it then
stood uncanceled, embracing only lots 6, 7, 8 and 9, and excluding lot
10, which had been eliminated months before, in accordance with the
rules, regulations and practice of the Land Department then in force.

On appeal by Calhoun, Echelberger and Bailey, yonr office, on June
8, 1892, found that lot 10 had been eliminated from Calhoun's entry by
cancellation upon his relinquishment, and that "the contest has pro-
ceeded in respect to the remaining tracts," and therefore affirmed the
decision of the local office. On November 22, 1893, this Department
affirmed the concurrent decisions of your office and the local officers,
after finding expressly that "lot 10 is not now in controversy." It
is clear that McCormack's contest was sustained, and a preference
right awarded him, only as to lots 6, 7, 8 and 9 of section 3, by all three
of the decisions pronounced in his favor.

On May 29, 1891, in the case of Hattie Fuhrer (12 L. D., 556), this
Department decided that the North Fork of the Canadian River should
not have been meandered by the surveyors, and that thereafter it
should not be regarded as a meandered stream. It was not the pur-
pose or effect of the new rule thus promulgated to reopen cases that
had been previously decided and closed, or to unsettle rights which had
been acquired under a practice which the Department had sanctioned

Your office decision was clearly right, and it is hereby afflrmed.
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The time prescribed by law for the exercise of McCormack's prefer-
ence right has expired. Nevertheless, if there be no intervening
adverse right under the rule prescribed in Allen v. Price (15 L. D., 424),
and in circular of March 30, 1S93 (16 L. D., 334), or otherwise, your office
will permit McCormack to make entry of lots 6, 7, 8 and 9 of section 3,
T. 11 N., R. 3 W., within thirty days after service of notice of this
decision, if he elect to do so.

STATE SELECTTON-HOMESTEAD SETTLEMENT-RlG FIT OF ENTRY.

STATE OF WASHINGTON V. STREETER.
The State, in its selections for the benefit of scientific schools, can not take advan-

tage of a homestead settler's failure to make entry within the statutory period
after the land is open to sch appropriation.

Acting Secretary Reynolds to the Comnissi oner of the General Land Office,
December 4, 1895. (J. L.)

This case involves the NE. I of Sec. 27, T. 20 N., R. 12 W., Olympia
land district, Washington. On April 19, 1894, James Streeter made
homestead entry, No. 1220, of said tract of land, alleging settlement on
April 15, 1892.

On July 24, 1894, your office directed the local officers to call upon
the board of land commissioners for the State of Washington to show
cause -within thirty days why list No. 2 of selections for scientific schools
filed March 6 1894, should not be cancelled as to said tract of land, for
conflict with homestead entry, No. 1220, for said tract made by James
Streeter on April i1, 1894; he alleging sett]ement on April 15, 1892,
which was prior -to the survey of the land.

Notice wa-s served and the authorities of the State of Washington
failed to take any action in the premises.

On September 28, 1894, your office after reciting the facts aforesaid,
held the said list No. 2 for cancellation as to the tract above described.
And on October 18, 1894, the State of Washington appealed to this
Department.

The approved plat of the township aforesaid was received at the dis-.
trict land office on October 25, 1893, and the lands therein were opened
for entries on November 24th. Streeter (for reasons stated in an affi-
davit filed with his application to enter), did not apply to make home-
stead entry of the tract upon which he was a settler, until after the
end of three months after the dates aforesaid. He thereby forfeited his
claim to the "next settler," in the order of time, on the same tract of
land, who had given notice and otherwise complied with the settlement
laws, if any such settler had appeared. See act of May 14, 1880 (21
Stat., 140), and sections 2265 and 2266 of the Revised Statutes. The
State of Washington was not a settler, and therefore was not bene-
fited by Streeter's delay aforesaid. At the time when the State's
selection list No. 2 was filed, the tract of land in controversy had been
and was appropriated by Streeter's homestead settlement.

Your office decision is hereby affirmed.
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SALE OF ISOLATED TRACT-FEES-QUALIFICATION OF PURCI-IASEU.

ISHAM R. DARNELL.

The local officers are not entitled to collect a fee frem one who purchases at a public
sale land sold as an isolated tract.

The purchaser at the sale of a isolated tract is not required to furnish an affidavit
according to form 4-102 b.

(J. . El.) (J. L.)

This case involves the NW. i of the SE. of section 9, T. 2 N., R. 35
W., McCook land district, Nebraska. On June 26, 1894, said land was
sold at public auction as an isolated tract in pursuance of section 2455
of the Revised Statutes of the United States. Isham R. Darnell, being
the highest bidder, became the purchaser at one dollar and twenty-five
cents per acre, and tendered the purchase money. The local officers
demanded in addition the sum of five dollars as their fee for superin-
ten(ling the said sale, and required the purchaser to make and file an
affidavit according to form 4-102 b. Darnell refused to do either, and
the local officers reported that there was no sale.

Darnell appealed. On June 24, 1894, your office sustained Darnell's
refusal to pay the five dollars, but held that he should make and file the
affidavit required. And Darnell appealed to this Department.

I concur with your office in finding that there is no law authorizing
the collection of any fee in addition to the price bid for the land. In
the case of Charles H. Boyle, ex parte, reported in 20 L. D., 255, this
Department decided that the purchaser at the sale of an isolated tract
under section 2455 of the Revised Statutes, cannot be required to fur-
nish an affidavit according to form 4-102 b.

YoLLr office decision is, therefore, reversed. Darnell will be permitted
to consummate his purchase, and perfect his cash entry, by paying to
the local officers the price bid for the land.

PRACTICE-APPEAL-SURVEY-ERRO NEOUS PLAT.

JOSIAH FLYNN.

An appeal will not lie from a refusal of the Commissioner to extend the public sur-
veys over a tract of land.

Where the plat of survey does not correspond with the field notes, it should be cor-
Tected so as to exhibit the sub-divisions called for by the field notes.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) December 4, 1895. (J. A.)

December 1, 1894, you transmitted the appeal of Josiah Flynn from
the decision of your office of September 21, 1894, denying his petition
for the correction of ottings on the plat of survey of T. 13 S., R. 1 W.>
Oregon City, Oregon, land district.

December 14, 1893, Josiah Flynn filed a petition with the surveyor-
general, stating that donation land claim No. 37 of John Wibel wag
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located by special plat in sections 3, 4, 9 and 1, i said township
aild that the north line of said claim was platted as being on the east
and west division line of section 4; that claimant is the owner of land
in the northeast fractional quarter of said section 4; that it appears
froin the field notes of survey of said donation claim that the north-
east and northwest corners of said claim are respectively thirty and
one hundred and thirty links south of the east and west division line
of said section 4, th-us leaving a strip of vacant land soith of petitioner's
land. He therefore requested that the plat of said township be cor-
rected to correspond with the field notes of survey, and that the strip
of vacant land be numbered so that he can make adjoining farm entry
therefor.

The surveyor-general declined to recommend the petition, asigning
as reason for his action that the matter involved is too trivial and that
"a ruling in harmony with the petition would open a vast amount of
work for the Department, and much unnecessary litigation."

In a letter to the surveyor:general, dated September 21, 1894, your
office stated that the official plat of said township shows that the pub-
lie surveys close on donation claim No. 37, and that there is conse-
quently no vacant public land lying between said donation laim and
the north half of said section 4. Flynn's application was therefore
denied, and the surveyor-general was directed to inform him that he
may appeal from said ruling.

The decision of your office does not deny Flynn any right. The
attempted appeal is therefore dismissed. See E. Y. Brashears et at.,
16 L. D., 513.

T find that the field notes of the survey of said township and of the
survey of donation claim No. 37 show that there is a strip of vacant
land fifty-five chains and fifty links long, one hundred and thirty links
wide on the west end and thirty links wide on the east end, between
said donation land claim and the north half of said section 4. On the
plat of survey of said township this strip of land is not lotted. The
plat must be corrected to correspond to the field notes of the surveys
and it is so ordered.

RAILROAD GRANT-INDEMNITY-ACT OF JUNE 2, 1S731.

DILLON v. UNION PACIFIC RY. CO.

For the purpose of protecting a bona fide occupant, a railroad company may waive
its right to a selection made under the act of June 22, 1874, and select anotber
tract in lieu of the land first relinquished.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
-December 4, 1895. (F. W. C.)

With your office letter of September 24, 1895, was forwarded an
application for writ of certiorari in the case of Isaac Dillon v. Union
Pacific Railway Company, involving lots 3, 4, 5, and 6, Sec. 34, T. 14 N.,
R. 34 W., North Platte land district, Nebraska.
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From the papers transmitted it appears that by your office decision
of March 13, 1895, the timber culture entry made by Isaac Dillon for
the laud above (lescribed, was held for cancellation for conflict with
said company's right under a selection said to have been made of this
land by the company on September 19, 1877, under the provisions of
the act of June 22, 1874 (S Stat., 194).

From said decision Dillon filed an appeal which he failed to serve
upon the company, and your office decision of July 29, 1895, declined
to accept the appeal, and for that reason the present writ of certiorari
is filed.

From the statements made in the appeal filed by Dillon, it appears
that in the year 1882 he purchased the land i question from the Union
Pacific Railway Company, and in the following year the company can-
celed its contract of purchase and returned him the money paid for the
land, assigning as a reason therefor that the company had not selected
the same and was not the owner thereof.

Your office decision states that the company made selection of this
land, as before stated, in 1877, per list No. 6, but the register of the
land office at North Platte, Nebraska, certifies that he has examined
said railroad list No. 6, on file in that office, and that the lands herein-
before described do not appear upon said list.

Said list on file in your office has been examined since the case
reached this Department and the lots in question are found to be
included within said list. Upon the list is a note that the selection of
the land in question was suspended for the reason that it appeared to
be in conflict with an indemnity school selection, list No. 1, selected
October 7,1872, and approved Jaly 6,1877.

In his appeal Mr. Dillon states that by your office letter "G" of Feb-
ruary 7, 1884, his timber culture entry made May 2, 1883, for this laud,
was held for cancellation for conflict with an approved school indemnity
selection covering this land. Thereupon he made application to the
State of Nebraska for- the lands involved herein, ad received a con-
tract of purchase terefor. On November 25, 1884, the local officers
were advised by your oftice that the alleged indemnity selection of this
land for school purposes was error and that the lands were opened to
entry by the first legal applicant.

Mr. Dillon, it appears, has since continued to use, cultivate and
occupy the land, having made final proof upon his timber culture entry
on March 13, 1886, upon which final certificate issued.

With the papers forwarded by your office is a letter dated July 17,
1895, from Messrs. Shellabarger and Wilson, attorneys for the Union
Pacific Railway Companjy, in which it is stated that as

the land in question has been in the possession and occupancy f parties holding
under timber culture entry No. 193, for many years . . . . . the company is
now willing to relinquish its rights acquired by such indemnity selection provided,
however, they may be permitted to again select other lands in lieu thereof.
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As before stated, the list on file in your office shows that the com-
pany made selection of this land in 1877, but as it is willing to waive
any claim acquired by reason of such selection in favor of Mr. Dillon,
a further consideration of its rights under said selection is unnecessary,
and Mr. Dillon's entry will be relieved from suspension and examined
with a view to the issue of patent thereon.

This selection was made, as before stated, under the act of June 22,
1874, in lieu of other lands relinquished by the company in favor of
settlers, and the waiver of its claim under the selection under consider-
ation, can in no wise prejudice the company's right to make another
selection of other lands under the provisions of the act of 1874 in lieu
of land relinquished by it in the first instance.

RAILROAD GRANT-LANDS EXCEPTED-INDIAN OCCUPANCY.

KINSWA v. NORTHERN PACIFIC R. 1D. Co.

The unauthorized occupancy and possession of public land by an Indian does not
operate to except the land covered thereby from the grant to the Northern
Pacific.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
December 4, 1895. (I. D.)

The plaintiff in the case of Isaac Kinswa Indian) v. Northern Pacific
R. R. Co., appeals from your office decision of June 26,1894, rejecting
his application to make homestead entry for lot No. 9, Sec. 3, T. 12 N.,
R.2 ., M. W. M., Vancouver land district, Washington.

This land is within the primary grant for the Northern Pacific Eail-
road Company, the withdrawal for which took effect August 13, 1870.

Kinswa lived on the land for twenty years before the grant; fenced
it, cleared and cultivated it, built a house on it, and made it his home.
In 1880 he made application to make homestead entry of it, which was
refused because of the grant to the railroad company, and that being
an Indian, his occupancy at the time the rights of the company attached
did not except it from the grant.

He then applied to the company to purchase it and paid $54 for it,
being a fair price at that time for the land, not including his improve-
ments, but it does not appear that he took any receipt or paper from
the company.

September 11, 1870, this Department issued instructions to permit
Indians who bad renounced their tribal relations to make homestead
entry, and it is urged that, under that order, his occupancy is such as
would except the land from the grant. It is also urged that sections
fifteen and sixteen of the act of March 3, 1875, cover this case. Vol. I.
Supplement to Revised Statutes, page 167:

SEc. 15. That any Indian born in the United States, who is the head of a family,
or who has arrived at the age of twenty-one years, and who has abandoned, or may
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hereafter abandon, his tribal relations, shall on making satisfactory proof of such
abandonment, under rules to be prescribed by the Secretary of the Interior, be
entitled to the (4) benefits of the act entitled, "An Act to secure homesteads to
actual settlers on the public domain," approved May twentieth, eighteen hundred
and sixty-two, and the acts amendatory tereof, except that the provisions of the
eighth section of the said act shall not be held to apply to entries made under
this act:

SEC. 16. That in all cases in which Indians have heretofore entered public lands
under the homestead-law, and have proceeded in accordance with the regulations
prescribed by the Commissioner of the Genera] Land Ofice, or in which they may
hereafter be allowed to so enter under said regulatioms prior to the promulgation of
regulations to be established by the Secretary of the Interior nder the fifteenth
section of this act, and in which te conditions prescribed by law have been or may
be complied with, the entries so allowed are hereby confirmed, and patents shall be
issued thereon; subject, however, to the restrictions and limitations contained in the
fifteenthsection of this act in regard to alienation and incumbrance. (March3, 1875.)

But in this case Kinswa had not " entered public lands under the
homestead law.;2 He simply had occupied the land, and his possession
was unauthorized.

The order of 1870 referred to seems to have been without authority
of law. Under the rules of the Department in the Northern Pacific
Railroad Company v. Old Charlie et al. (18 L. D., 549), the right of the
company tinder the grant was not defeated by Kinswa's possession.

This Department has no jurisdiction to enforce the perform-nance of
any contract to purchase that may have been made between the com-
pany and iKinswa.

Your office decision is affirmed and Kinswa's application to make
homestead entry is denied.

FINAL P1ROOF PROCEEDINGS-tIOMIESTEAD CONTEST.

PE-IERSON v. BIRCH.

A party who does not appear to protest against final proof on the submission thereof,
but subsequently files a contest against the entry, charging non-compliance
with law, is not entitled to have. the claimant placed on the witness stand for
the purpose of cross-examining him on his final proof testimony.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
December 4, 1895. (J. McP.)

Charles G. Peterson has appealed to this Department from your
office decision of July 2, 18941, dismissing his contest against the final
entry of James Birch.

It appears from the record that Birch made homestead entry No. 2815,
for the W. of the SE. of Sec. 18, T.51 N., R. 16 W., Duluth, Minne-
sota, land district, the land involved herein, on July 20, 1886; that on
July 20, 1893, e offered final proof, and that on the last mentioned date
the local officers at Duluth approved the final proof and issued final
certifcate No. 1622 thereon; that on October 25,1893, you directed the
local officers to order a hearing to consider the charges preferred against
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said entry, filed September 20, 1893, by Charles G. Peterson; that when
the case was called for trial, Peterson asked that Birch be placed on the
Witness stand in order that he might be cross-examined as to the testi-
mony given by him on final proof; that the local officers refused to call
Birch; that Peterson excepted to the ruling, and proceeded to examine
other witnesses; that upon the conclusion of the case as made by Peter-
sol], Birch demurred to the testimony offered, and refused to call any
witnesses; that the local officers overruled Birch's demurrer, but after
having considered the case, decided that Peterson had failed to make
out a prita facie case, and dismissed his contest; that Peterson appealed
to your office, whereupon the decision of July 2, 1894, of which Peterson
now complains, was rendered by you.

The questions presented by the appeal are (1) was it error to refuse to
call Birch for the purpose of cross-examiniation on his final proof testi-
mony, and (2) was the showing made by Petersoi sufficient to warrant
the cancellation of Birch's entry?

I do not think it was error to refuse to call Birch for the purpose of
cross-examining him on the testimony given in the final proof proceed-
inigs. Peterson did not appear when final proof was tendered by Birch,
nor file any protest against the approval of the same, but two months
subsequent to the acceptance of the proof and the issuance of final
certificate he appeared, filed an affidavit charging that Birch did not
reside on the land, and " that any proof of bona fide settlement that
may have been heretofore made by said Birch on said tract and under
said entry is wholly false and fraudulent." Peterson was given an
opportunity to establish these charges, and the first step that he pro'-
posed to take was to subject Birch to a cross-examiniation on his final
proof testimolly.

The testimony given by the defendant in the final proof proceedings,
is not competent testimony, so far as its consideration in this case is
concerned. It eannot be regarded as a part of the testimony in the case.
and the defendant could not rely on it, in case the plaintiff made out a
'prima facie case. It would be manifestly unjust to the entryman to
have him subjected to cross-examination on testimony given in an
entirely different proceeding, and which could not be considered in his
behalf.

I do not mean to say that Peterson had not the right to make Birch
a witness for plaintiff to prove by him, if he could, the truth of the
charges contained in the contest affidavit, but he expressly announced,
when he called the defendant, that his object was to cross-examine him
on his final proof testimony. I do not think, therefore, that it was
error for the local officers to refuse the request.

While the final proof offered by Birch could not be considered as
testimony in the case at bar, yet due regard must be given to the fact
that the final certificate has been issued. United States v. O'Dowd,
11 L.D., 176.
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It follows, that inasmuch as final proof has been offered and approved,
and final entry allowed, the proof being regular and sufficient on its
face, the burden of proof is oii the contestant, and that he must show
affirmatively that the final entry wa- procured by false and fraudulent
testimony.

There was no positive testimony introduced in support of the charge
that defendant had ailed to reside on this land, and nothing indicative
of such a failure, except, perhaps an inference, arising from the fact
that the house i which he claims to have resided was a very poor one,
and the improvements made on the lan( were not very extensive.
Little, if any, weight, however, can be accorded this testimony, as
three of the witnesses who testified as to the condition of the house,
and as to the appearance of the cleared ground, did not see the land
until the spring of 1893, almost seven years after the original entry
was made, and only one witness saw the land prior to 1893, and he was
on the land in November, 1891. He was questioned as to the condi-
tion of the house, and as to the existence of crops, but was not asked
whether or not Birch was then absent from the land.

It is true that the testimony of these witnesses tends to show, and is
not disputed that the testimony given by Birch's witnesses in support
of his final entry, greatly exaggerated the extent ad value of the
improvements made by Birch, but it is shown by the witnesses for
appellant that Birch did have a house on the land, and that he had
about one acre of land cleared and some of it i cultivation.

There is no requirement of law as to the number of acres that a
homesteader shall cultivate, nor is there any specification as to the size
or value of the house in which he may reside.

Your office decision is affirmed.

TIMBER AND STONE ACT-OFFERED LANDS.

EDWARD P. HEATH.

The right of entry under the timber and stone act of June 3, 1878, and the act of
August 4, 1892, aendatory thereof, does not extend to "offered lands," though
the offering was made subsequent to the passage of the original act.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
December 4, 1895. (J. L. MeC.)

Edward P. Heath has appealed from the decision of your office, dated
June 6, 1894, holding for cancellation his entry, under the timber-land
act, for the NE. of the SW. of Sec. 26, T. 143, R. 26, St. Cloud land
'district, Minnesota.

Said decision held that the land was not properly subject to entry under the acts
of June 3, 1878 (20 Stat., 89), and August 4, 1892 (27 Stat., 348), having been offered
May 3, 1883, at public sale, and never since having been withdrawn from entry.

In his appeal the appellant alleges that the language of the act per-
initted the entry as timber-land of all lands "which have not" (i. e.,
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prior to the passage of said act,) "been offered at public sale;" and
that, as the land in question had not, prior to June 3, 1878, been offered,
but remained unoffered until May 3,1883, therefore it is subject to entry
under said act. In support of this contention he cites United States v.
Budd (144 U. S., 154), and departmental instructions of February 21,
1893 (16 L. D., 326), especially the paragraph at the top of page 329.
"Only those lands which belonged to the class of 'unoffered' lands on
June 3, 1878, the date of the passage of the act, can be entered under
its provisions." As this land "belonged to the class of 'unoffered'
land on June 3, 1878," he contends that it is subject to entry under the
act of that date.

The law cited is not, in my opinion, properly susceptible of so limited
an interpretation. Because lands which were "offered" on June3,
1878, were excluded from entry under the timber-land law, non constat
that lands "offered" at a later date were also excluded. The decision
of your office holding the entry for cancellation is affirmed.

CONTEST-INTEREST OF THE GOVERNMENT-PREFERENCE RIGHT.

BETTS . SHUMA1IER.

The government is always a party in interest, and may insist on a judgment of can-
cellation, if the evidence clearly shows a failure to comply with the law, whether
the contestant is entitled to such action or not.

Where an entry is thus canceled, the right of the contestant, as a preferred entry-
man, will not be determined until such time as he seeks an exercise thereof.

Acting Secretary Reynolds to the Conmissioner of the General Land Office,
December 4, 1875. (W. A. E.)

John G. Shumaker has appealed from your office decision of July 9,
1894, affirming the decision of the register and receiver, and holding
for cancellation his homestead entry, made September 5, 1892, for the
SW. of Sec. 12, T. 103 N., R. 63 W., Mitchell, South Dakota, land
district.

The affidavit of contest, filed March 7, 1893, alleges failure on the
part of the entryman to establish residence on the land embraced in
his said entry.

A partial hearing was had before the local officers on June 17, 1893,
and the case was then continued, on motion of defendant's counsel, to
September 18, 1893. On the latter named date the contestant intro-
duced one additional witness and rested his case, whereupon the attor-
ney for defendant moved to dismiss the contest on the ground that the
charges had not been sustained, none of the testimony introduced by
the contestant relating to a period prior to the date of contest. This
motion being denied, the case was closed without the introduction of
any testimony on behalf of the defendant.

The evidence submitted by the contestant shows that on March 7,
1893, the day the contest affidavit was filed, the only improvements on
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the land consisted of a cabin, twelve feet square, with shed roof, no
door or window, or other means of entrance; that tere were cracks
between the boards, the roof would not shed water, there was no furni-
ture in the abin, and no indications that it had ever been inhabited.
Lewis Edwards, who lives in plain sight of the cabin, and has known
the tract in controversy for about two years, testifies that be has never
seen tie defendant o the land but on e, and that was on April 29,1893,
when the defendant spent one night there. Some time between April
24, and June 15, 1893, a door and window were cut in the cabin, and
an old stove, a lamp, a stool made of boards, and some hay were placed
therein. There was no frther change in the condition of the cabin
and its contents up to the date of final hearing in the case. Notice of
contest was served upon the defendant at Charter Oak, Iowa, where he
is engaged in business.

While it is true that none of the testimony relates distinctly to a
period prior to date of contest, yet it is clear that for more than six
months prior to final hearing the defendant had not resided upon the
land, and he gives no excuse for his failure in this respect. The gov-
ernment is always a party in interest and entitled to judgment on the
facts, however such facts may have been disclosed, and whatever the
rights of the private parties to the contest may be as against each
other. Saunders v. Baldwin, 9 IL. D., 391.

The entry will be canceled, and the question as to whether the con-
testant should be allowed a preference right of entry will be suspended
until such time as he seeks to exercise his supposed right by actually
making an entry of the tract by virtue of that right. Moore . Lyoi,
4 L. D., 393.

Your office decision is affirmed.

RAILROAD GRANT-wVITHDRAWAL-ADJUSTMENT-APPLICATION TO
ENTER.

NORTHERN PACIFIC R. R. CO. ET AL. tV. ST. PAUL MINNEAPOLIS, AND

MANITOBA RY. O.

So long as a railroad company is able to specify satisfactory bases for indemnity
selections it can not be held to have acquired lands in excess of its grant.

An application to make homestead entry of lands embraced within an existing
indemnity withdrawal can not be allowed.

The priority of right on the part of the Northern Pacific as against the Manitoba
Company, recognized by the Supreme Court in the case of the Northern Pacific
R. R. Co. v. St. Paul and Pacific R. R. Co. (139 U. S., 1), is not applicable to lands
within the indemnity limits of the former that were not included in the with-
drawal therefor on its map of general route filed in 1870.

Acting Secretary Reynolds to the Commissioner of the General Land Offiee,
December 4, 1895. (E. M. R.)

This case involves the SE. - of Sec. 7, T. 130 N., R. 36 W., St. Cloud
land district, Minnesota.
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The record shows that the above described tract is within the in-
demnity limits of the grant for the St. Paul, Minneapolis and Manitoba
Railway Company (St. Vincent Extension), and also within the thirty
miles first indemnity limits of the Northern Pacific Railroad grant.

The withdrawal for the St. Paul, Minneapolis, and Manitoba Rail-
way Coippany was ordered February 15, 1872, and that for the Northern
Pacific Railroad company on January 10, 1872.

July 31, 1884, the St. Paul, Minneapolis and Manitoba Railway comn-.
pany filed a list of selections ill the district laud office for the benefit
of the St. Vincent Extension granit embracing the tract described
above. A specification of lost lands, equivalent in area to the in-
demDity lands asked for, was made but not arranged tract for tract.

On June 15, 1894, i response to the rule required by the Depart-
ment in the case of La Bar v. Northern Pacific Railroad Company (17
L. D., 406), a re-arranged list was made by said company for the same
land as that set out in the list of July 31, 1884, tract for tract.

On October 5, 1886, Stephei Costello made homlestead application
for the above described tract, which was rejected by the local officers
for the reason that the tract of land is within the twenty miles indemnity limits of
the St. Paul, Pcific, St. Vincent Extension Railway Company, noW the St. Paul,
Minneapolis and Manitoba Railway Company, and selected Jnly 31, 1884.

. Froin this action Costello appealed and on July 1., 1894, your office
decision was rendered affirming the action of the local officers.

The grounds of error alleged before the Department are the same as
those presented to your office, and are as follows:

First.-That the company can not legally make selection for lien or
indemnity lands until it has ascertained and filed the amount of lands
lost in the granted limits, made selections therefor, and the selections
approved by the Secretary of the Interior;
- Second.-That the company had already received title to more lands
than it was entitled to under its grant.

In the Cedar Rapids case (110 U. S., 39), it was held that the right
to select indemnity lands accrued with the definite location of the line
of the railway.

In this case, on July 19, 1894, your office decision states upon the
other question raised by the appeal of Costello-

The St. Vincent grant has not been fully adjusted but it is known, and the speci-
fication of loss in connection with the selection under consideration clearly shows
that lands have been lost from the grant, and so long as the company is able to
specify satisfactory bases for indemnity selections it cannot be held to have acquired
lands in excess of its grant.

The conclusion drawn from the facts stated is correct and is affirmed.
As a further reason for the rejection of Costello's application, your

office decision states that the withdrawal of February 15, 1872-

for the St. Vincent grant created a reservation and the land was not thereafter subject
to disposal for other than ra ilroad purposes. Hestetunet al. v. St. Panl, Minneapolis
and Manitoba Ry. Co. (12 L. D., 27), where it was held (syllabus): "An application to
enter cannot be allowed forlan(1s embraced within an existing indemnity withdrawal."
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See also McFarlane v. Hastings and Dakota Ry. Co. (12 L. D., 228),
where it was held inter alia-

The withdrawal of indemnity land under the act of July 4,1866, operated to reserve
the lands embraced therein from disposal in any other manner than as indemnity
for lands lost within the primary limits of the grant, and settlement on lands so
withdrawn is sbject to the company's right of selection.

In May, 1892, the Northern Pacific Railroad Company applied to
select said quarter section specifying a basis for such selection. Its
application was rejected on account of the prior selection of the St. Paul,
Minneapolis and Manitoba Railway Company. Fron this rejection the
company appealed and your office decision of July 19, 1894, affirmed
the action of the local officers in rejecting said application.

The Northern Pacific Railroad Company contends that this case
should be governed by the case of the Northern Pacific R. R. Co. v.
The St. Paul and Pacific Railroad Co. (139 U. S., 1). That case is not
applicable because the land is not within the limits of the Northern
Pacific R. R. Couipanyts grant, as determined by the map of general
route filed in 1870. See Northern Pacific R. R. Co. v. Walters et cl.
(13 L. D., 230); Northern Pacific R. R. Co. v. Pettitt (14 L. D., 591);
Meister v. St. Paul, Minneapolis and Manitoba Ry. Co. (14 L. D., 624).

In addition to these views, the pending application of Costello to
make homestead entry of this tract would have excepted the land from
selection by the Northern Pacific Railroad Company.

For the reasons stated your office decision is affirmed.

RAILROAD GRANT-CRARACTER OF LAND-CERTIORARI.

BARNSTETTER V. CENTRAL PACIFIC R. R. Co. ET AL.

A hearing had as to the agricultural or mineral character of a number of tracts of
land, claimed under a railroad grant, and a judgment thereon that a specific
tract included therein is in fact agricultural, will not preclude a subsequent
inquiry as to the character of said tract, on the protest of a mineral claimant,
prior to the issuance of patent therefor, if the showing made is clear and
convincing.

On the filing of an application for certiorari the local officers should be at once
directed to suspend all action uider the decision in question.

Acting Secretary Reynotlds to the Commissioner of the General Land Office,
December 4, 1895. (F. W. C.)

I have considered the application for a writ of certiorari filed on
behalf of Oscar Elose, in the matter of the action of your office in
refusing to accept and forward an appeal filed by him .from the order
for a hearing made in your office letter of May 7, 1895, to determine the
character of the N. - SW. , Sec. 3, T. 12 N., R. 7 E., M. D. M., Sacra-
mento, California, issued -upon a protest filed by James D. Barnstetter,
alleging the same to be included in a mining location.
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This land is within the limits of the grant for the Central Pacific
Railroad Company.

Upon an application made on behalf of said company, to establish
the non-mineral character of a number of tracts situated in four town-
ships, among which was the SW. , Sec. 3,' T. 12 N., R. 7 E., notice
issued from the local office setting July 29, 1885, as the date for
hearing.

No one appeared to contest the allegation made in behalf of the com-
pany, and the testimony of Kinzer Hardesty and W. H. Camp was
offered to establish the noni-mineral character of the said SW. , Sec. 3,
T. 12 N., R. 7 E.

Both parties testified that they were by occupation farmers; that
they had known the lan dfor about three years; that some prospecting
had been done upon the tract in gulches but nothing was discovered
that led to mining since; that about fifteen years before the hearing 
quartz ledge had been worked on said tract but the same was aban-
'doned as worthless; that it is good grazing land, one hundred acres
being capable of cultivation, and that a house had been built there,
tweuty-five acres cultivated and other improvements made upon the
land.

Upon this showing said land was declared non-mineral by your office
decision of February 28, 1890.

This land was afterwards listed by the company for patent and sub-
mitted for the approval of this Department in list No. 54, together
with other lands listed by the company. Said list was returned by
departmental letter of February 2, 1895, for the reason that

an examination of said list shows that the lands embraced therein are within a
clearly defined mineral belt and I do not deem it safe to patent the same without
publication of notice as required by departmental circular of July 9,1894 (19 L. D.,
21).

On April 3, 1895, the local officers transmitted a protest by James
D. Barnstetter against the patenting of the N. W SW. 1 of said section
three, to the railroad company alleging the same to be included in a
mining location and praying for a hearing.

On April 9, 1895, the local officers transmitted the remonstrance of
Oscar Klose against granting the petition for a hearing filed by Barn-
stetter, alleging that the question of the character of the land was res
adjudicata; that he had purchased the land of the company upon the
decision of your office in 1890, finding the same to be non-mineral; and
that Barnstetter having failed to establish his title to the land in the
courts is seeking the support of the government in his effort to prove
the mineral character of the land which it has not acquired since it was
fairly declared to be non-mineral.

In the consideration of the showing made your office letter "4N" of
May 7,1895, found that "the affidavits filed on behalf of the intervenor
overcome those filed by the mineral claimant who failed to locate the

1438-VOL 21-30
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milling claim until 1S93, although alleging many years acquaintance
with the land," but ordered a hearing for the reason that until patent
issues the Departmellt is empowered to inquire into the status of the
lauds, and as the list including this tract had been returned for publi-
cation under the circular of July 9, 1894 (supra), the allegations made
by Barnstetter were evidently considered sufficient upon which to
direct a hearing under said circular.

Application is made for a writ of certiorari upon the ground that the
question as to the character of this land, that is, whether mineral or
non-mineral, is res adjudicata. As thus presented the question is very
similar to that considered in the decision in the case of Zadig et al. v.
Central Pacific ZR. R. Co. et at. (20 L. D., 26) in which it held:

Pending protest proceedings, in which a general charge is made that certain lands
claimed under a railroad grant are in fact mineral in character, will not defeat the
rights of a mineral claimant, who sets ip a specific claim, to be suseqnently heard
on a similar allegation as to the character of the land i the event that the first pro-
ceedings fail.

The effect of a decision in a previous proceeding, similar to that held
in this case Upon the company's application to show the non-mineral
character of certain lands returned as mineral within the limits of its
grant, is very different from an ajudication arising upon the asser-
tion of claim under the settlement laws as against the return of the
surveyor.

In the latter case, the adjudication being that the land is non-min-
eral, would estop subsequent inquiry as to the character of the au d as
against such claimant in the absence of a charge of fraud in the first
proceeding, for to defeat his claim it must have been known to be min-
eral land at the (late of his entry.

In the case of a railroad grant, however, the discovery of mineral at
any time prior to the issue of patent defeats the grant and the pur-
chaser from the company takes only in the event that the land passes
under the grant.

Where there has once been a hearing, however, the showing made to
support a second hearing should be very clear and convincing, but
your action in ordering a second hearing will not be disturbed unless
it is shown that the discretion exercised was clearly an abuse of the
authority reposed in you.

Your office decision states that the affidavits filed in this case were
forwarded to the local office as the basis for the hearing ordered, and
as copies of the same do not accompany the application for the issue of
the writ, I am unable to determine the nature of the showing' made.

I must, therefore, deny the application and the papers accompanying
the same are herewith returned.

In this connection I learn that it is not the practice of your office in
cases similar to the one under consideration to direct the suspension of
proceedings under the order for a hearing upon the filing of an appli-
cation for certiorari.
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Rule of practice 83, provides:

In proceedings before the Commissioner, in which he shall formally decide that a
party has no right of appealto the Secretary, the party against whom such decision
is rendered may apply to the Secretary for an order directing the Commissioner to
certify said proceedings to the Secretary and to suspend further action until the
Secretary shall pass upon the same.

The suspension of action here referred to would seem to be the ss-
pension of all proceedings arising under the decision from which the
appeal is sought to be taken, and in future, I have to direct, that upon
the filing of an application for certiorari from the decision or action of
your office, that the local officers be at once advised and directed to
suspend action under the decision in question.

HOMESTEAD CONTEST-PREMATURE CITALGE-MOTION TO DISMISS.

HAGUE V. GILLIARD ET AL.

Where an affidavit of contest against a homestead entry is premature when pre
sented, and properly subject to rTjection for such reason when offered, but such
action is not taken, and the local officers subsequently, and after the expiration
of more than six months from the date of the entry under attack, authorize
publication of notice, the contest should not thereafter be dismissed as
premature on the motion of a stranger to the record.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. . H.) December 4, 1895. (C. W. P.)

The land involved is the E. j of the NW. and lots 1 and 2 of section
30, 'P. 17, R. 7, Kingfisher land district, Oklahoma Territory.

The record shows that on April 29, 1892, Benjamin Gilliard made
homestead entry of said land; that on October 25 ,1892, Reuben Hague
filed affidavit of contest, alleging that Gilliard had failed to establish
residence on said land, and that he (Hague) is a settler upon said
tract of land;"' that on October 31 following, Richard W. Brown and
Matthew A. Williams filed affidavits of contest, alleging abandonment
and failure to establish residence by the entryman.

No notice of Hague's contest appears to have been issued by the
local officers, and on January 9, 1893, Hague filed an affidavit for notice
by publication, which was granted by the local officers; but the record
does not show whether publication was made or not. Hague died on
or about March 10, 1893, and on March 20, following, Anna Hague
appeared at the local office and asked to be substituted in place of her
deceased husband, as contestant. This motion was granted. On April
24, 1893, she asked for an order to make service by publication.

On a motion filed by said Williams to dismiss Hague's contest on
the ground

That on the 25th of October, 1892, there was filed in said office by one Reuben Hague
contest No. 1830 against said entryman and said tract of land alleging abandonment
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and failure to settle upon same as required by law, and also that affiant was a set-
tler upon said tract of land; that said contest, No. 1830, was prematurely filed, and
the allegations are insufficient to cancel said entry, and the coutestant gains no
right by said contest or by said settlement,

The said contest was dismissed by the local officers, and a hearing
was allowed on Williams' contest; from which action Anna Hague
appealed, and Williams and Brown filed answers thereto.

Your office reversed the judgment of the register and receiver, and
ordered that Anna Hlague be allowed to proceed with her contest, and
that the contests of Williams and Brown stand subject thereto.

R. W. Brown appealed to the Department.
Had the local officers refused to accept Hague's affidavit of contest

on the ground that it was premature, their action would have been
correct, but instead of that they appear to have taken no action until
Hague filed an affidavit for notice by pub]ication on January 9, 1893,
when they authorized him to give said notice. This was long after the
expiration of six months from the day of entry, and I think that after
such action the contest should not have been dismissed on the ground
that it was premature.

In Hemsworth v. Holland (S L. D., 400), it was held that the rule that
a contest is prematurely brought, if filed before the expiration of six
months and a day, applies only to the contestee, for the reason that he
can at any time before the expiration of that period defeat the contest
by curing his laches. And in Seitz v. Wallace (6 L. D., 299), it was
held that, as an affidavit of contest is only in the nature of an informa-
tion and not essential to a contest, and jurisdiction is acquired by
service of notice, and not by the contest affidavit, the authority of the
Land Department to entertain a contest is not abridged by the fact
that the affidavit of contest was filed before the expiration of the period
covered by the charge, where the notice was served after such period.

The rules of Practice require it (the affidavit) as evidence of good faith on the
part of the contestant, but contests have been allowed when no affidavit has been
filed at all.

And in Hoffman v. Gerould (13 L. D., 124) it was held that, when an
affidavit of contest setting forth a statutory ground of cancellation
has been filed and notice issued, the contest is regularly initiated, so
far as a stranger to the record is concerned, and cannot be dismissed
prior to the day fixed for hearing and without notice to the contestant.
In Mc~lelland v. Crane (Id. 258), Mc~lelland on or about March 20,
1888, .appeared at the local office with the intention of filing a contest
against the entry of one William Munch, made March 23, 1887, on the
ground that the claimant had not complied with the law as to the first
year's requirements. He was advised by the local officers and his
attorneys that a contest filed at that time would be premature and that
he had better wait until the year had expired. On March 23, 1888,
Crane appeared at the local office and filed a contest against the entry.
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On the next morning McClelland returned to the office and was allowed
to file his contest. Notice was issued on both affidavits, service
obtained, and a hearing had. On the trial McClelland moved to dis-
miss Crane's contest on the ground that it was prematurely brought.
His motion was overruled, and McClelland appealed. The Commis-
sioner affirmed the action of the local officers, and McClelland appealed
to the Department. It was held by the Department that as the bearing
was fixed for a time long after the expiration of the year in which default
was charged, and the notice could not have been served until the expira-
tion of that year, and as jurisdiction vests in the local office by reason
of notice, and not by affidavit of contest, the contest was not prema-
turely brought.

On the authority of these cases, I am satisfied that Hague's contest-
so far as the rights of the subsequent contestants, Williams and Browns
are affected by it-was not premature, and I affirn your office decision.

HIOMESTEAD CONTEST-DESERTED WIFE.

-STRATTON V. KECK.

The validity of a homestead entry made by a deserted wife is not impaired by the
subsequent return of the husband and resumption of the marital relation, where
such entry is made in good faith, and with no intent on the part of the wife of
ever resuming marital relations with her husband.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
December 4, 1895. (C. W. P.)

The land involved in this appeal is the SE. of section 10, T. 18 N.,
R. 4 W., Kingfisher land district, Oklahoma Territory.

The record shows that Elizabeth C. Keck made homestead entry of
said tract December 17, 1892.

January 3, 1893, Charles Stratton filed affidavit of contest, alleging
abandonment and failure to comply with the homestead law, and that
Mrs. Keck
is not a qualified homesteader, for the reason that she is a married woman, and is
now residing with her husband, and the said Elizabeth eck was at the date of
entry a married woman, and not a divorced or abandoned wife.

A hearingwas had. The local officers held that the charge of aban-
donment and failure to comply with the homestead law was not proven,
and that
on December 17, 1892, the defendant occupied the position of a deserted wife, and,
as such, was qualified to make homestead entry.

Contestant appealed. Your office affirmed the judgment of the local
officers. Contestant appeals to the Department.

The testimony shows that about November 15, 1892, the defendant
had a quarrel with her husband in regard to certain property that
each claimed; that they were aged people and had been married four
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or five years. At the time of their marriage both of them had chil-
dren nearly of age. Disturbances were frequent, and on November 15,
1892, the husband left their home and took up his abode with his son,
manifestly with the intention of never returning to his wife. They
were then living on their homestead, (the NW. 1 of Sec. 17, T. 18, R. 4)
and the husband was also cultivating the land in dispnte,-the SE. I
of Sec. 10, T. 18 N.,7 R. 4 W., holding possession as heir at law of a
deceased daughter. It also appears that a long time prior thereto, on
February 1, 1892, the defendant filed an affidavit against her liusband's
entry, alleging that he was threatening to relinquish his homestead,
and that she had reason to fear that he would desert her and relinquish
the land for the benefit of his son, Lee Keck, and she asked that her
rights in the premises be protected. On November 15, 1892, after the
desertion of the defendant, her husband relinquished his homestead
entry, and his son, Frank Keck, made entry thereof. On November
26, 1892, the defendant filed a contest against Frank Keck's entry,
alleging that she was the first bona fide settler and had been living
thereon since August 2, 1889. On 1)ecember 10, 1892, defendant filed
at Guthrie her complaint for divorce. On December 15, 1892, the par-
ties, for the purpose of ending all litigation and dividing the property
between them, entered into an agreement whereby it was agreed that
the land in dispute, which the husband held as heir of his daughter,
should be relinquished and the defendant permitted to make entry
thereof. In pursuance of this agreement the husband filed his relin-
quishment, the defendant made her entry, and her husband moved his
corn, oats and other property from their home to his son's, where he
was then living. After Christmas, about December 27, 1892, a recon-
ciliation was effected between them, and they resumed their marital
relations.

The charge of abandonment and failure to comply with the home-
stead laws is not supported by the evidence. I agree with your office
that the testimony shows that the status of Mrs. Keck, at the time she
made her entry, was that of a deserted wife, depending upon her own
resources for support, and entitled to make a homestead entry as the
head of a family. Her subsequent reconciliation and renewed cohabi-
tation with her husband goes only to her good faith; and considering
all the circumstances, I can come to no other conclusion than that she
made her entry in good faith, and without any intention of ever resum-
ing marital relations with her husband.

Believing your office decision to be right, it is affirmed.
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RAILROAD GRANT-CONDITION SUBSEQUENT-FORFEITUIRE.

ROUSE v. CHICAGO, MILWAUKEE AND ST. PAUL RY. o.

The forfeiture of a railroad grant, on the failure of the company to construct its road
within the period fixed by the granting act, can only be enforced through the
courts, or byaction of Congress. An applicant for publicland can not setup such
failure, to secure favorable action on his application, nor avail himself of the fact
that the company in constructing its road deviated fromthe original line, if the
land claimed is within the granted limits of the road as originally located and
finally constructed.

Acting Secretary Reynolds to the Commissioner of the General Land Offlce,
December 4, 1895. (E. M. R.)

This case involves the SE. 1 of the SW. of See. 1, T. 102 N., B. 30

W., Marshal land district, Minnesota.
The record shows that the above described tract is within the primary

or ten miles limit of the Southern Minnesota Railway, and was at the

date of the granting act of July 4, 1866, and of the attachment of

rights of the company thereunder, February 25, 1867, unappropriated

public land.

October 13, 1890, C. E. Rouse made timber culture entry for the

above described tract.

May 22, 1894, your office decision held the entry for cancellation for
conflict with the rights of said railway company from which decision

the plaintiff appealed.

Plaintiff urges in his appeal that inasmuch as the act of July 4, 1866
(14 Stat., 87), provided i sectioh four that if the railroad was not corn-

pleted to the western boundary of the State within ten years, all of the

lands granted and not patenited should revert to the United States.

That the grant was accepted by said company on February 25, 1867,

and that-

by the act of the Minnesota legislature of March 6, 1878, the charter of the South-
ern Minnesota Railway company was forfeited and its rights and privileges were
granted and transferred to the S. M. Ry. Ex. Co., and at the same time the new om.-
pany commenced building a railroad from Winnebago City to the western boundary
of the State on an entirely new and different route and one unknown to the Depart-
ment at Washington; that said act of the legislature was never ratified by any act
of Congress and the same Was never extended by any authorized power, and that if
the plain provisions of the granting act are adhered to and executed the company's
claim must fail as to this tract.

In 1879 Attorney General Devins, under date of November 29, of
that year (16 Op., 397), held the condition here to be a subsequent con-

dition and that it would take legislative or judicial forfeiture to restore
the lands to the public domain.

In the Scbulenberg v. Harriman case (21 Wall., 44; 88 U. S., 44), it

is held, inter altia (syllabus):

First, that the act of June 3, 1856, and the first section of the act of May 5, 1864,
are grants in praesenti and passed the title to the odd sections designated to be after-
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wards located; when the route was fixed their location became certain and the title,
which was previouslyiliperfect, acquired precision and became attached to the land;

Second, that the lands granted have not reverted to the United States although
the road was not constructed within the period prescribed, no action having been
taken either by legislation or judicial proceedings to enforce a forfeiture of the
grants.

Again, In Van Wyck x. Knevals (106 U. S., 360), after holding that
the grant was one in praesenti, the court held-in referring to the St.
Joseph and Denver City Railroad Company which had failed to com-
plete its road within the time mentioned in the act-

On the failure of the company to complete the work, a forfeiture of the grant, if
it resulted therefrom, can be enforced only by the United States through judicial
proceedings, or the action of Congress. A third party cannot set it up to validate
his title, nor avail himself of the fact that the company in constructing deviated
from the original line, if the lands which he claims are within the prescribed dis-
tance from it and the road as built.

This case appears to be exactly in point inasmuch as it is asserted in
brief of counsel for defendant that the land in controversy is within the
ten miles limits, both as the line was originally located and as sbse-
quently constructed which allegation is not denied by the appellant.

The decision appealed rom is accordingly affirmed.

RAILROAD GRANT-LANDS EXCEPTED-SETTLEMENT RIGHT.

NORTHERN PACIFIC R. . Co. V. RANKIN.

A settlement right existing at the date of definite location excepts the land covered
thereby from the operation of a railroad grant. The subsequent change of the
settler's intention to take the land as a pre-emption claim, and his appropriation
thereof under the desert land law, are matters not affecting the right of the
company.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) December 4, 1895. (E. M. R.)

This case involves the SE. A1 of Sec. 15, T. 4 S, R. 9 E., Bozeman
land district, Montana.

The record shows that on May 7, 1889, David P. Rankin made desert
land application for the W. of the SW. A- of Sec. 14, the SE. 1 and the
S. of the SW. 1 of Sec. 15, the N. of the NE. i and the NW. A- of
Sec. 22, the fractional N. A of the NE. i and the fractional SE. i of the
NE.A-of Sec. 21,T. 4S., R.9E.

This land is within the limits of the grant to the Northern Pacific
Railroad Company, the definite location of the line of which road was
filed in your office July 6, 1882. It was also within that portion of the
Crow Indian Reservation, made under the treaty of May 7, 1868 (10
Stat., 649), which was sold by the Indians to the United States on
June 12, 1880. Its sale was ratified by Congress April 11, 1882 (22
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Stat., 42). It, therefore, on that date, became a part of the public
domain (5 L. D., 138).

The only portion of the above described tract that had any claim
existing to it at the date of the definite location of the road on July 6,
1882, was the tract involved.

It appears from the evidence in this case that some time in June,
1882, one David P. Rankin, the defendant respondent went upon this
lanid, and erected the foundation of a house; enclosed the land with a
fence, and put up notices of his intention to take this land under the
pre-emption law. At that time the land was not surveyed, the survey
being made August 4, and 10, 1886, and was filed in the local office
June 25, 1888.

At the hearing ordered before the local officers, on June 30, 1893,
they rendered their decision: in favor of Rankin. Upon appeal, your
office decision of May 11, 1894, affirmed their recommendation.

The question is: Will acts of settlement by a qualified pre-emptor,
who gave notice by posting that he intends to take the land under the
pre-emption law, serve to operate to defeat the grant to the railroad
company.

It will be noticed that the acts of settlement of Rankin were only
about a month prior to the date at which the rights of the railroad
company could have attached. The general rule seems to be that each
of these cases must depend upon the particular facts surrounding it.

Subsequently to the survey of the land, the respondent made desert
land application for this, together with other land, thereby abandoning
his prior intention of pre-empting the tract, but it does not appear that
the railroad company can be heard to object to this, as Rankin's settle-
ment and occupancy defeated the attachment of the grant upon the
filing of the map of definite location.

The evidence seems to show, without contradiction, an intention
upon the part of David P. Rankin to pre-empt this land, and such acts
of settlement and occupancy existing at the date at which the rights
of the railroad company would otherwise attach, as were notice to the
world of his intention; and the fact of a change of intention upon the
part of the respondent thereafter, is a matter in no wise of legal
moment to said company, iasmuch as its right had already been
determined.

The decision appealed from is therefore affirmed.
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CONTEST-RELINQUISHMENT-PREFERENCE RIGHT.

SPROAT V. DURLAND.

A relinquishment executed after a hearing on a contest, and award of preference
right thereunder to the contestant, cannot operate to defeat or impair the right
so recognized.

Acting Secretcary Reynolds to the Commissioner of the Gener'al Land Office,

December4, 1895. (C. J. G.)

The land involved in the above entitled case is the NE. 1 of Sec. 34,

T. 12 N., R. 3 W., Oklahoma land district, Oklahoma.

The record shows that Katie A. Woodruff made honiestead entry for

this tract April 27, 1889. Soon thereafter iI. C. Lawrence, Otto C.

Durland, C. W. Ashinger and J. A. Blackburn made applications to

contest Woodruff's entry, alleging prior settlemienit. urlanid's affidavit

of contest was filed May 8, 1889, and in addition to the charge of prior

settlement he alleged the disqualification of Woodruff by reason of her

premature entry into the Territory. These cases were consolidated, a

hearing was ordered, at which Blackburn defaulted, and the other

parties submitted testimony. The local office dismissed the contests

of Lawrence and Ashinger, recommended the cancellation of Wood-

ruff's entry, and awarded preference right to Durland. From this

decision Lawrence, Ashinger and Woodruff appealed, but by your

office letter of September 3, 1892, said decision of the local office was

affirmed. Lawrence and Woodruff then appealed to this Department.

On April 22, 1893, and while Woodruff's appeal was pending before

this Department, Saimuel Sproat, the plaintiff herein, made application

to contest Woodruff's entry, for the reason that she had entered the

Territory of Oklahoma during the prohibited period prior to April 22,

1889. He also alleged that Durland and Lawrence were disqualified

from entering the land in controversy for the same reason.

April 29, 1893, Katie A. Woodruff relinquished her entry and with-

drew her appeal to this Departmaent. Her entry was canceled and

Otto C. Durland was allowed to make homestead entry No. 6976.

June 1, 1893, M. C. Lawrence filed the withdrawal of his appeal in the

local office.

In view of Woodruffs relinquishment, the papers which were in this

Department on appeal were returned to your office without action.

July 3, 1893, Samuel Sproat filed an affidavit of contest against Dur-

land's entry. This was in the nature of an amendment to his former

affidavit of contest referred to above. le alleges

that the said entry of defendant Otto C. Durland is illegal and inoperative as
against affiant for the following reasons, to wit: 1st. That plaintiff Samuel Sproat
is and was on April 29, 1893, an actual bona fide settler and resident of and upon
said tract on said 29th day of April, 1893, and was settled and residing thereon at
the very moment that the relinquishment of Kate Woodruff's (now Howe) entry
was filed in said U. S. Land Office, and had lasting and valuable improvements on
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said tract, and is entitled to make entry thereof as the prior legal settler thereon,
and that affiant is a duly qualified homestead entry-man under the homestead laws
of the United States.

2nd. That said entry No. 6976 is illegal and void, as affiant is informed and verily
believes, for the reason that said Otto C. Dnrland entered the Oklahoma country and
upon the lands opened to settlement and entry by the act of Congress of March 2,
1889, and the President's proclamation of March 23,1889, issued thereunder, between
the 23d (lay of March and prior to 12 o'clock noon of April 22. 1889, in violation of
said act of Congress and of said proclamation.

August 3, 1893, Sproat filed a motion to have the case held in abey-
ance until the contest case of Durland v. Woodruff should be disposed
of, and said motion was granted.

The action of this Department in the case of Durland v. Woodruff

was promulgated by your office letter of January 14, 1894, and the case
was closed accordingly.

On the day set for, the hearing of Sproat's charges, April 16, 1894,

Durland

demurred to the affidavit of contest herein, i so far as the same attempts to set up
any prior settlement on the part of said plaintiff, for the reason that said affidavit
of contest wholly fails to state a valid prior settlement claim against this defendant,
it appearing from the record that this defendant is the successful contestant in the
case of Otto C. Durland . Katie A. Woodruff et al., involving the tract now in dis-
plte.

Defendant especially states that he interposes no objection to the plaintiff's pro-
ceeding with the charge of soonerisn " contained in plaintiff's complaint.

The plaintiff thereupon withdrew his allegation that Durland had

entered the Territory of Oklahoma during the prohibited period, but
amended his affidavit of contest by charging that Woodruff's relin-

quishment was not the result of Durland's contest. Notwithstanding
this amendment the local office sustained the defendant's demurrer.

From this action the plaintiff duly appealed.

In your office decision of May 22, 1894, you stated,

I find the allegation that Woodruff's relinquishment was not the result of Durland's
contest was sufficient to warrant an investigation, therefbre your action sustaining
the demurrer is not sustained,

and you ordered a hearing accordingly.

May 29, 194, I)urland by his attorney filed i your office a motion

for review.
After a reconsideration of the case, your office on August 3, 1894,

rescinded your action of May 22, 1894, and refused to allow a hearing
on plaintiff's allegations. Whereupon Sproat appealed to this Depart-

ment. His specifications of error are directed substantially to Wood-

ruff''s relinquishment and its presumptive relation to Durland's contest,
and the rights of contestant as an alleged prior settler.

The principal questions to be considered by this Department are,
whether the relinquishment of Katie A. Woodruff was or was not the

result of Otto C. Durland's contest, and if it was not, then whether the

fact of her relinquishment gave the preference right of entry to Samuel
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Sproat, granting as alleged that he was a bona fide settler on the land
at the date of said relinquishment. Also, whether the fact of the relin-
quishment, on whatever grounds it was executed, can defeat the prefer-
ence right of Dtirland gained by his successful contest of Woodruff'Is
entry. The authorities agree that a relinquishment filed during the
pendency of a contest is presumptively the result of the contest. Webb
v. Loughrey et al. (9 L. D., 440), and the cases therein cited.

It has been repeatedly held also, that
a relinquishment filed during the pendency of a contest will not be permitted to
defeat the right of acontestant, if the evidence submitted warrants concellation of
the entry on the charge as laid by him. O'Connor v. Hall et al. (13 L. D., 34.)

Following in the line of these decisions, therefore, your office decision
of May 22, 1894, was manifestly erroneous. The ordering of a healing
for the purpose of investigating whether or not Woodruff' s relinquish-
ment was the result of Durland's contest was evidently on the princi-
ple that while a relinquishment filed during the pendeincy of a contest
is prirnafcwie the result of the contest, still such a presumption may be
overcome. The object of the proposed hearing wvas to allow Sproat an
opportunity to show that the relinquishment of Woodruff's entry was
not the result of Durland's contest; in which event Durland's rights
would depend upon his ability to sustain the charges as laid by him in
his contest affidavit. There are many cases in -%which this principle has
been invoked and relied upoll. But the case beforeime differs from most
of the decisions referred to in that the relinquishment was made after
a hearing on Durland's contest affidavit was had, after he had proved
his allegations and had been awarded a preference right of entry. The
question of whether a relinquishment filed pending a contest is or is
not the result of the contest, seems to apply to cases where the contest-
ant has not already established the allegations of his affidavit of con-
test. There are many such cases. There is no question, therefore, that
where a relinquishment is filed after initiation of contest and before
hearing, a contestant is given opportunity to establish the truth of his
allegation; which done, the relinquishment is not permitted to defeat
his preference right. By parity of reasoning it follows that a relin-
quishment filed subsequent to hearing ought not to defeat his entry
when the contestant has already established his allegations.

Granting that the relinquishment in this case was not the result of
the contest, and that Durland is thereby thrown upon his ability to
sustain the charges as laid by him in his affidavit; he has already done
this to the satisfaction of the local office and your office. He has never
invoked the aid of the relinquishment, but independently, thereof has
proved the charges alleged by him, and consequently the relinquish-
ment has no effect on his preference right, no matter whether it was the
result of the contest or of purchase.

It must be borne in mind that Darland had gained his preference
right through his successful contest of Woodruff's entry, on the ground
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of illegality. That right attached prior to the filing of her relinquish-
ment. Durlancl had proved that Woodruff's entry was unlawful. Dur-
ing the pendency of the contest the land was segregated, and by the
concurring decisions of the local office and your office the right to enter
this land was given to Durland. Consequently no act of Woodruff's
should be allowed to defeat that right. Woodruff's relinquishment and
the withdrawal of her appeal to this Department left Durland in the
position he was placed by the decision of September 3,189 2, which gave
him preference right. In her relinquishment and the withdrawal of her
appeal to. this Department Woodruff surendered every right she was
contending for in said appeal. Te concurring decisions of the local
office and your office had never been reversed. The action of this
Department in rturning the papers without further action, after the
relinquishment was filed and the appeal withdrawn, was virtually a
judgment ot cancellation in favor of Durland; and the basis of that
action was a presunption that the relinquishment was a result of the
contest. And the contest of Sproat cannot be regarded in any other
light than a proceeding to vacate or annul a judgmnent of the Depart-
ment already rendered.

A second contestant cannot question collaterally the sufficiency of the evidence
upon which the judgment of cancellation in a prior contest against the same entry
is founded. Campbell v. Middleton ei al. (7 L. D., 400.)

Even if it were material to know the cause of Woodruff's relinquish-
ment it might be very well presumed from the circumstances. Her
entry was held for cancellation by the concurring decisions of the local
office and your office, and pending her appeal she filed the relinquish-
ment. This made action by this Department on her appeal unneces-
sary; but to all intents and purposes her entry was canceled. The fact
of her relinquishment did not affect the concurring decisions, as to
cancellation, already rendered. And with these concurring decisions
before it, and the subsequent relinquishment by Woodruff and the
withdrawal of her appeal, this Department could very legitimate]y con-
clude that said relinquishment was the result of Durland's contest, to
whom had already been awarded the preference right of entry. And
this notwithstanding the corroborative affidavit filed by the plaintiff.

While it is argued, that where the relinquishment is not the result of
the contest no preference right attaches, and that the purchaser of a
relinquishment pending his contest acquires no preference right as
against a settler on the land, yet in the case before me the contestant
Durland had already secured his preference right by proving the charges
set forth in his affidavit; a right which could not be defeated by the
act of relinquishment on the part of the entrywoman whose entry he
had successfully contested. It can hardly be claimed that a relinquish-
ment executed subsequent to a hearing and award of preference right
can have a retroactive influence to delay or defeat the exercise of that
right. It seems fair to suppose that had there been no relinquishment,
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and taking all the circumstances surrounding this case into considera-
tion, the case pending on appeal by Woodruff would have resulted in
sustaining the concurring, conclusions already reaclied. From the
standpoint of equity alone, it would seem that Durland should not be
deprived of the fruits of his diligence.

It is unnecessary to consider at length whether or not plaintiff's con-
test affidavit stated any cause of action on his claim of prior settle-
ment. Durland filed his affidavit of contest May 8, 1889. His right
attached by relation as of the date when his affidavit was filed (West-
euhaver . Dodds, 13 L. D., 196). Besides, in view of Durland's suc-
cessful. contest against Woodruff's entry, the allegation of prior settle-
ment is immaterial (Paulson v. Richardson, 8 L. D., 597; Gilmore v.
Shriner, 9 L. D., 269).

I therefore affirm your office decision ot August 3, 1894, wherein you
deny the plaintiff a hearing.

TOWNSITE ENTRY-CONTIGUOUS TRACTSF-MINER AL LANDS.

MCCIIRYSTAL ET AL. V. EREKA TwVNSITE.

A townsite entry may be allowed to embrace non-coutiguous tracts where the orig-
inal application was for coutiguous lands, and the subsequent Don-contiguity
is caused by the exclusion of mineral lands covered by said application.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
December 4, 1895. (E. M. R.)

- This case involves the W. j of the NE. jF, the E. t- of the NW. , NE.
of the SW. -, and lots 2 and 3, of Sec. 18, T. 10 S., R. 2 WN., and NE. J
of SE. 4t, the SE. 4 of the NE. 1, of Sec. 13, T. 10 S., R. 3 W., Salt Lak e
City land district, Utah.

The record shows that on November 17,1890, Charles Foote, probate
judge of Juab county, Utah, applied to make cash entry, under section
2387 of the Revised Statutes of the United States, of a tract of land for.
the benefit of the inhabitants of Eureka in said county.

On November 26, 1890, the application was rejected because

the application does not describe the land by legal subdivisions, and while the tract
is alleged to be non-mineral in character, certain mining locations and entries within
the area applied for are excluded, thus leading to the conclusion that the land is
mineral and not subject to townsite entry.

From that decision no appeal was filed, but, subsequently, on JanuLL-
ary 23, 1891, another application was filed by the same party, for the
benefit of the same townsite, for the above described tract.

In the affidavit of the applicant, corroborated by one McMurphy and
one Price, it is set forth that the land was occupied by about twenty-
five hundred persons and that there were situated thereon ten stores,
four hotels, fifteen saloons, one Odd Fellows' building, one bank, one
school house, three churches and six hundred dwellings. It was also



DECISIONS RELATING TO THE PUBLIC LANDS. 4 9

set out that there were various mining claims which had never been
surveyed, located on the land, and that it was therefore impossible to
exclude them, even if it were so desired; that in fact all the land included
within said application for patent was non-mnineral in character, and
applicant asked that a bearing might be ordered to determine-

First.-The mineral or non-mineral character of the lands herein applied for;
Second.-The fact of prior occupaney as herein set forth;
Third.-Of othermatters materialin determining the rights of a townsiTe applicant

as against all other parties in interest.

On November 28, 1890, it being at a time between the date of the
rejection of the first application and the filing of the second, John
McChrystal filed a corroborated protest alleging that the ground em-
braced in the first townsite application is mineral in character, and
praying that a hearing might be ordered 'to determine the truth of the
protestanit's allegations.

The local officers ordered a hearing, and set June 1, 1891, as the date
therefor. The hearing was called on August 12, 1891, at which time
Judge Foote filed a relinquishment of so much of the ground applied
for under the townsite application, as was within the limits of the Last
Chance, and the northern extensions of the Zulu, the Valley, and the
Ridge mining claims.

On August 13, 1891, being the year following the date of the filing of
the protest of McChrystal and the day succeeding the filing of the
relinquishment of Judge Foote of the above described tracts, M. L.
Powers et al., filed a protest against said townsite application. Prior
to this time, on August 1, 1891, the local officers notified your office of
their action, as has been set out, and requested that entries Nos. 1621
and 1651 for the Coffer lode and the W. W. C. lode and mill-site, be sus-
pended for conflict with the townsite application.

On September 2, 1891, your office notified the local officers to sus-
pend the hearing ordered until further advised.

On September 25, 1891, your office informed the local officers that
their proceeding in ordering a hearing was irregular, for the reason
that it appeared that final certificates had issued for a portion of the
land involved, but waived the irregularity. They were, however,
directed to continue the hearing to determine-

First.-Whether the lands embraced in the townsite application, or any portion
thereof, were known to be valuable for mineral at the date of said application, Jan-
uary 23, 1891, and if any are found to be thus valuable, clearly designate the same;

Second.-Whether the lands, or any portion thereof, were ascertained to be valua-
ble for mineral subsequent to said townsite application and prior to their use and
occupancy for residence and business purposes, and if they are so found, the same
should be clearly identified and stied.

Owing to instructions seat, the judge of the district court of Juab
county, instead of the probate judge, made an application, but under
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the departlenital decision of August 22, 1892 (15 L. D., 205), i the
Woodruff Townsite case, it being there held that-

The probate judge in the Territory of Utah is the judge of a county court, and as
such judge is the proper officer to perfect a townsite entry for an unincorporated
town in said Territory-

the application of John W. Blackburn, district judge, was treated by
your office as being without force or effect, and the case comes up upon
the application, as has been set out, of the probate judge.

Upon the hearing ordered, the local officers rendered their decision
in favor of the townsite claimants, and upon appeal, your decision of
September 27, 1893, was rendered in which was sstained the action
of the local officers. Further appeal brings the case before the Depart-
ment, the errors alleged being upon the following grounds:

First.-In holding that the land is non-minieral in character;
Second-In not considering the questions of priority as between the raineral and

townsite claimants;
Third.-In not finding that the town of Eureka proper is upon the excluded ground

and not upon the land applied for;
Fourth.-ln not finding that the townsite is for speculative purposes and not for

the benefit of the whole;
Fifth.-In not finding that the townsite application is of the same character as the

excluded ground;
Sixth.-In not finding that all the ground applied for is mineral in character.

Examination has been made of the voluminous record in this case-
the hearing upon which extended over several months-which contains
much irrelevant matter that would not have been before the Depart-
ment had the local officers exercised the discretion vested in them by
rule of practice 41-" To summarily put a stop to obviously irrelevant
questioning."

There can be no question of the fact that such a town as Eureka
exists, but it is contended by the mineral claimants that the major por-
tion of this town is upon that part of the land included within the
mining claims that were excluded from the application for patent by
the probate judge. An examination of the record upon this point
shows that a considerable portion of the business part of the town is,
in fact, so excluded, but it does not bear out the contention of the
mineral claimants that the application is for land upon which the town
has not been built. The greater portion of the town is upon the land
for which patent is now asked, the improvements thereon amounting
to over $200,000.00.

Upon this question as to the character of the land, it appears that it
was returned by the surveyor-general as non-mineral in character, and
your office decision and that of the local office concur upon the finding
of fact that the land within the application was properly so returned.

In the main I find that the evidence justifies the decisions heretofore
rendered in this case, with the following exceptions:

It is in evidence that the character of the land east of Church street,
or a line in the neighborhood thereof, is non-mineral in character, but
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it is practically admitted by witnesses for the townsite that the land
west of that street is of a different nature and is mineral in character,
or, to speak more specifically, the Norway and Ole Bull mining claims
are of such character.

In addition to the positive testimony of the witnesses for the mineral
claimants, that these claims with others were mineral in character, the
witness Henderson, for the townsite, locates the line of demarkation
between the mineral and noii-mineral ground as being east of the shaft
on the Norway claim, and testifies that the Ole Bull claim is mineral
in character. The witness Jones, an expert in behalf of the townsite,
after testifyilg to the existence of this line of demarkation between
the mineral and non-mineral land in the neighborhood of Church street,
says that "the Norway might pay." The witness, Price, who is one of
the corroborating witnesses for the townsite, in speaking generally of
the non-mineral character of the land within the townsite, says that he
would except the Norway from such lands.

The action of the townsite claimants themselves in excluding the
Last Chance and the northern extensions of the Zulu, Valley and Ridge
mining claims, said claims lying along the western border of the town-
site application and being, with the exception of the northern extension
of the Ridge, west of Church street, and the fact of the acknowledg-
ment by them that the land so excluded is mineral in character, are
additional reasons why the Norway and Ole Bull claims should also be
withheld from the land to be patented for said townsite application, and
it is not the purpose of this decision to recognize the character of these
claims further than has been set out.

In consideration of the testimony of the witnesses for the townsite
claimants, as has been set out, and of the action of said claimants in
relinquishing the claims named, I am led to believe that the character
of the land within the Ole Bull and Norway claims is such as would
justify a prudent business man in further expenditures upon these min-
ing claims, despite the fact that as yet no mineral in paying quantities
has been taken from their workings. I therefore direct the exclusion
of these claims from the patent to the townsite.

Your office decision asserts that the townsite application is in conflict
with the following claims:

The Red Bird lode, M. E. 860, patented November 12, 1883;
The Alpha lode, M. E. 926, patented January 12, 1885;
The Talisman lode, M. E. 928, patented July 23, 1884;
The Ridge lode, M. E. 945, patented May 12, 1885;
The Coffer lode, A. E. 1621, patented April 23, 1892;
W. W. C. mill-site, M. E. 1651, patented May 11, 1892.
The townsite application for these tracts is therefore rejected.
Said application is also found to conflict with the following mining

claims: The northern extensions of the Zulu, Ridge and Valley lodes;
the Last Chance lode; all of which have been excluded by the townsite
application. Said application likewise conflicts with the Granite lode,

1438-VOL 21-31
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the northern extensions of the Eagle and Blue Bell lodes, the Boom
mill-site, the Augusta mill-site, the Wolf Tone lode, the Homestake
lode; and the Home Rule lode. Also with the Diablo, the Robert E.
Lee, the Little Chief, the Acquarius, the Mary L. mill-site, the Horn
Silver mill-site, the Salamon's Treasure mill-site, the MT. H. Wilton
mill-site, the Anaconda mill-site, and the Homestake mill-site.

There being no objection to the relinquishment by the townsite of the
land within the Last Chance and the northern extensions of the Zulu,
Valley and Ridge lode claims, it is accepted.

The Boom mill-site was located October 1, 1887, and on January 24,
1891, mineral application No. 1966 was filed therefor. It appears that
the ground is non-mineral, is used and occupied for mining purposes,
and was located long prior to the townsite application. The applica-
tion for the area embraced by said mill-site is therefore rejected.

The Augusta mill-site has, since the commencement of this cause,
dismissed its application for patent and abandoned the same.

The disposition of the various mineral claims made by your office
decision, with the exception of the Ole Bull and Norway, is affirmed.

The exclusion by the company of the mining claims enumerated,
leaves a tract of land within the townsite application, lying south and
south-west of the Last Chance and north of the northern extensions of
the Valley and Zulu claims, and non-contiguous to the rest of the land
applied for.

This case is not similar to one in which a townsite application was
originally made for patent for non-contiguous tracts, and while not
wishing to express an opinion upon such a case, it is sufficient to
say that the original application here was for contiguous tracts which,
by reason of the segregation and exclusion of certain mining claims,
have become non-contiguous. Inasmuch as the original application
was for contiguous lands, I see no reason why patent should not be
issued for the non-contiguous tracts.

The decision appealed from is accordingly modified.

TOWN LOT-RAILROAD RIGHIT OF WAY.

C. W. MORRIS.

Land embraced within an approved location of a railroad right of way is not subject
to subsequent appropriation as a town lot.

Acting Secretary Reynolds to the Commissioner of the General Land Office
December 4, 1895. (E. E. W.)

The above named petitioner, C. W. Morris, is an applicant for deed
to a lot on the right-of-way of the Chicago, Rock Island and Pacific
Railroad, in Enid, Oklahoma.

By the act of Congress of March 2, 1887 (24 Stat., 446), the railroad
company was granted a general right-of-way one hundred feet wide,
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and one hundred feet additional through depressions. A ap sub-
mited by the company, showing a right-of-way two hundred feet wide
through the land upon which the town of Enid is noW situated, was
approved by the Secretary of the Interior March 30, 1889, and the
survey and plat of the town-site, showing he same, was approred by
the Commnissioner of the General Land office September 14, 1893.

After the country was opened to settlement, this applicant, and other
persons, went on this right-of-way and surveyed and platted twelve
lots between the fifty-foot and one hundred-foot limits, andinumbered;
them from A to M, excluding J. Morris's application is for lot B.

The trustees rejected the application, and Morris appealed. The
Commissioner of the General Land office affirmed the action of the
trustees, and then Morris appealed to the Department.

There is no error in the decisions of the offices below. The right-of.
way granted by the act of Congress had been definitely located, and
the location confirmed by the Secretary of the Interior, and was not
subject to entry. Moreover, the trustees can only make deeds to lots
embraced in the townsite entry, and according to the survey and plat.

The decision of the Commissioner of the General Land office is
affirmed.

HOMESTEAD ENTRY-SECTION 2, ACT OF JUNE 15, 10.

HAGGERTY V. NEW ORLEANS PACIFIC RY. Co.

An exercise of the right of purchase accorded by section 2, act of June 15, 1880, as
to part of the land covered by a homestead entry, exhausts the privilege of
purchase conferred upon the entryiman by said act.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J. I. H.) December 4, 1895. (F. W. C.)

I have considered the appeal filed by J. D. Haggerty, assignee of
Joseph Marcantel, from your office decision of October 20, 1894, deny-
ing the application made to purchase under the provisions of section
two of the act of June 15, 1880 (21 Stat., 237), the W. - of the NW. i

and NE. - of NW. 14, Sec. 13, T 6 S., It. 1 W., New Orleans land dis-
trict, Louisiana.

On March 26, 1873, Joseph Marcantel made homestead entry for the
entire NW. of said Sec. 13, which entry he relinquished February 3,
1880. Following the passage of the act of June 15, 1880, to wit, on
March 20, 1883, Marcantel purchased the SE. of the NW. 1 of said
section, under the provisions of the act of June 15, 1880. The balance
of the NW. was selected by the New Orleans Pacific Railway Com-
pany, in whose indemnity limits the tract lies, December 28, 1883, on
account of which selection the company is laying claim to the land.

On December 19, 1892, 'Marcantel presented a second application to
purchase under the act of June 15, 1880, said application covering the
W. J of the NW. 4, the NE. J of the NW. of said section 13. Said
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application was rejected by the local officers on account of the pending
selection made by the railroad company, from which action he appealed
to your office.

Your office decision of October 20, 1894, sustained the action of the
local officers, from which an appeal had been taken to this Department.

The appeal is taken by J. D. Haggerty, as assignee of Joseph Mar-
cantel.

Haggerty claims to have purchased Marcantel's rights under his
application on September 12, 1893, for which he paid $155. In the ap-
peal it is further set up that Marcantel has died since these proceedings
were begun.

Admitting that Joseph Marcantel had the right to purchase the land
covered by his homestead entry under the act of June 15, 1880, yet by
his purchase of a portion thereof he exhausted his right, the same being
in effect a completion of his homestead entry as to the tract purchased.
Nix v. Allen (1.12 U. S., 129). The balance of the land covered by his
entry was therefore properly subject to the company's selection on
December 28, 1883, and Marcantel gained no right by the presentation
of the second application to purchase, on December 19, 1892, which could
be transferred to Mr. Haggerty.

Your office decision is accordingly affirmed.

COMMUTED IIOMESTEAD-EQUITABLE ACTION.

W. T. STEVENS.

Where the commutation of a homestead entry is allowed on a period of residence
less than that required by law, and the entryman thereafter in good faith sells
one of the tracts covered by his entry, he may be permitted to furnish supple-
mental proof showing subsequent residence on the unsold portion of his claim,
and his entry thereupon be submitted for equitable action.

Actin g Secretary Reynolds to the Commissioner of the General Land Office
(J. l. H.) December 5, 1895. (J. L. MeG.)

W. T. Stevens has appealed from the decision of your office, dated
June 28, 1894, holding for cancellation his homestead entry for the SW.

of the SW. -1 of Sec. 21, and the NW. -of the NW. 1 and lot 4 of Sec.
28, T. 37 N., R. 9 E., Wansan land district, Wisconsin.

The ground of said decision was that the entryman had not resided
upon the tract described for fourteen months after date of entry, as
required by section 2301 of the Revised Statutes, as amended by section
6, act of March 3, 1891.

The record shows that Stevens filed his application January 18, 1891,
claiming settlement December 20, 1890 (the date when the land was
opened to settlement). On that same day (December 20, 1890), one
James Brown made homestead entry for the land, which entry was
relinquished and canceled on June 11, 1891. From the date of Stevens'
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entry, September 21, 1891, until commutation proof, was one month and
seventeen days.

It is clear that the proof was properly rejected.
At solne time subsequently to final proof the entryman sold lot 4 of

the tract described (said lot 4 containing thirty acres); and your office
finds that the entryman

is thereby disqualified to and is unable to make supplemental proof, since he cannot
do so as the actual party in interest, nor complete said proof by the non-alienation
affidavit required.

Therefore your office not only rejects the final proof already made, but
holds the entry for cancellation.

Mr. Stevens states, under oath, that he made proof

believing that six months' residence was all that was required to enable him to com-
mute, and was so informed by the officers of the local land office; that since the time
of making final commutation proof he has cultivated his homestead and raised crops
thereon each year, and has planted a crop the present season; that
he has three acres under cultivation and has cleared several acres more.

He states further that he has not sold nor alienated any portion of
said homestead except said lot 4 of Sec. 28, as aforesaid.

There is no legal prohibition against selling after having made final
proof, and there is nothing whatever to sbow bad faith on the part of
the entryman, who undoubtedly believed at the time he sold that he
had a right to sell. In view of the facts above set forth, I think he
should be allowed to make supplemental proof showing residence for
at least fourteen months after entry upon the unsold portion of the
land; after which (inasmuch as it will be impossible for him to make a
non-alienation affidavit), the entry may be submitted to the board of
equitable adjudication for confirmation.

The decision of your office is modified accordingly.

HOMESTEAD ENTRY-CONFLICTING SETTLEMENT RIGHTS.

HOPKINS V. WAGNER ET AL.

In a case involving priority of settlement wherein it cannot be determined which of
the parties was the first settler in fact, the claimants may make an amicable
division of the land; or, in the event of their inability to agree, the right to
make entry may be awarded to the highest bidder.

Acting Secretary Reynolds to the Conmissioner of the General Land Office,
Decemnber 5, 1895. (I. D.)

All parties in the case of Horace E. Hopkins v. Curtis L. Wagner
and Montraville hi. Duncan, appeal from your office decision of June
25, 1894, in which you hold that because of filure of proof showing
prior settlement of either, and failure OR the part of said parties to
effect a compromise, the land shall be offered to the highest bidder of
said parties.
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The land involved is the SE. - of See. 8 T. 16 N., R. 7 W., I. M.,
Kingfisher land district, Oklahoma. This land is within the Cheyenne
and Arapahoe reservation, which was opened to settlement April 19,
1892, at twelve, m.

April 19,1892, Duncan filed soldiers' declaratory statement, April
20, 1892, at 10:19 a. m., Wagner made homestead entry for it, and
immediately afterward, on the same day, one W. A. Taylor applied to
make homestead entry which was rejected because of Wagner's prior
entry, and at II a. in., of the same day, Hopkinis applied to make home-
stead entry which was also rejected for the same reason.

-May 11, 1892, Duncan made homestead entry under his prior
soldier's declaratory statenent.

May 20, 1892, Hopkins filed his affidavit of contest, alleging his own
prior settlement.

At the hearing, after notice to all parties, Taylor failed to appear.
The evidence is voluminous and a careful reading of it leaves the mind
in hopeless uncertainty as to which of the three men, Duncan, Wagner,
or Hopkins, reached the land first.

The local officers say in an elaborate opinion:

In fact we believe that it is absolutely impossible for this office, or any other party,
to say with any degree of certainty, or stisfactioii to themselves, which was really
the prior settler on the land in dispute.

And your office decision says:

I am utterly unable from the record now before me to determine who is the :trst
settler.

Each of the three has followed up his apparently simultaneous settle-
merit by improvements, and continued to reside on the land in what
seems to be entire good faith.

To dismiss the contest on the ground that Hopkins has failed to show
his prior settlement by a preponderance, leaves Duncan and Wagner
standing in the case, so that the rule requiring preponderance can not
be applied.

Your office decision held that, under the circumstances the three
claimants would be permitted to make an amicable division of the one
hundred and sixty acres, and that in case of their inability to agree
the local officers should sell the land to the highest bidder between said
three parties.

Your office decision is affirmed and the parties are given sixty days,
from notice of this decision, withini which to agree, after which the local
officers, after proper notice to said parties will offer them the land as
herein decided.
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RAILROAD GRANT-AVITHDRWAWAL ON GENERAL ROUTE-INDEMNITY
WITHDRAWAL.

NORTHERN PACIFIC R. R. CO. ET AL. . LILLETHUN.

The withdrawal on general route contemplated by section 6, act of July 2, 1864,
extends only to lands within the primary limits of the grant..

A withdrawal of land for indemnity purposes in violation of the provisions of the
grant, for the benefit of which the withdrawal is made, confers no right upon
the grantee, and is no bar to the acquisition of settlement, rights.

An application to enter, pending on appeal, precludes the allowance of an indemnity
selection for the land covered thereby.

Secretary Smith to the Commissioner of the General Land Office, December
12, 1895. (F. W. C.

I have considered the appeals by the St. Paul, Minneapolis and'
Manitoba Railway Company and the Northern Pacific Railroad Com-
pany, from your office decision of June 22, 1887, holding for allowance
the application by Christoffer T. Lillethan to enter the N. . of the SE. ;
and the NE. of the SW. -1 and lot 1, of Sec. 29, T. 135 N., R. 43 W.,
fifth p. in., Minnesota.

This land is within the primary ten miles limits of the grant made to
aid in the construction of the St. Paul, Minneapolis and Manitoba Rail-
way Coinpany (St. Vincent Extension) and was also included within a
withdrawal upon the filing of the map of general route by the Northern
Pacific Railroad Company, but upon the definite location of the last
mentioned road, it fell without the granted, and within the indemnity
limits, and an application to select the same as indemnity was pre-
sented by said company July 8, 1885.

Lillethun's application to make entry of the land was presented in
18S3, and in an affidavit accompanying said application he alleged
settlement in 1876. It might here be stated that on June 23, 1880, the
governor of Minnesota executed a relinquishment of all claim on
account of the Manitoba grant in favor of Lillethun, under the State
act of March 1, 1877 (Special Laws of Minnesota, 1877, page 257).

In view of the decision of the supreme court in the case of the
Northern Pacific Railroad Company v. The St. Paul, Minneapolis and
Manitoba Railway Company (139 U. S., page 1), said relinquishment is
not material, for the reason that the withdrawal on account of the map
of general route of the Northern Pacific company served to defeat the
operation of the grant for the Manitoba Railway Company, and your
action denying the claim of said last-mentioned company, is therefore
-affirmed.

The land being within the indemnity limits of the grant for the North-
ern Pacific Railroad company it can have no claini thereto prior to the
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presentation of its application to select on January 8, 18S5. Jennie L.
Davis v. Northern Pacific Railroad Company (19 I,. D., 87.)

Said decision is a re-affirmance of the Guilford Miller decision (7 L. D.,
100), in which it was held that-

The language of section six of the granting act, which expressly directed that the
homestead and pre-emption laws should be "extended to all other lands on the line of
said road when srveyed, excepting those hereby granted to said company," vas a
mandate effectually prohibiting the exercise of the executive authority to withdraw
any "lands on the line of said oad;" and an order, made on definite location, con-
tinuing in effect, for indemnity purposes, such a withdrawal is in violation of law
and without effect, except as notice of the limits within which the company would
he entitled to select indemnity.

In the argument of this case the before referred to decisions are
attacked on two grounds, viz:

1. That the withdrawal contemplated by the statute was of both the
granted and indemnity lands and,

2. That the withdrawal heretofore made of the indemnity lands on
account of this grant was, while in force, a bar to the acquirement of
settlement rights.

As to the first proposition, I am very clear that what was intended
by the statute making the grant for this company was only to withhold
the lands to the extent of the primary limits upon the filing of the map
of general route, for until definite location of the road, there can not be
said to be any loss to the grant, and until then no right to indemnity
exists.

It has been the uniform construction by this Department that the
withdrawal contemplate(l by the sixth section of the act of July 2, 1864
(13 Stat., 365), upon the filing of the map of general route, was only of
lands within the primary limits.

Against this uniform construction it is urged that the sixth section
clearly contemplates the withdrawal of the odd-numbered sections in
both the primary and secondary or indemnity limits, where it extends
the homestead and pre-emption laws to all other lands on the line of
the road, except those "hereby granted" to said company. And it is
said that inasmuch as indemnity lands, as well as lands within the pri-
mary limits, are granted by the act, the former as well as the latter
come within the designation of the lands "hereby granted."

It is true that when the railroad comnpany obtains title to indemnity
lands it is because of the grant and in this sense it may be said that
indemnity lands are granted.

But because of this I do not think that the words "hereby granted",
as used in this grant, are intended to embrace indemnity lands. These
words, or others of like import, are to be found in most of the congres-
sional grants in aid of the construction of railroads. And this Depart-
nent and the courts have almost uniformly held that, in the terminology

of the laws relating to these grants, such words have a distinct and well
known meaning, and are used to describe lauds which may be found
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within the primary limits upon definite location. Says the Supreme
Court in Barney v. Winona R. R. Co. (117 U. S., 228-232)-

In the construction of land grant acts, in aid of railroads, there is a well-established
distinction observed between "granted lands" and "indemnity lanls." The former
are those falling within the limits specially designated, and the title to which
attaches when the lands are located by an approved and accepted survey of the line
of the road filed in the Land Department, as of the date of the act of Congress.
The latter are those lands selected in lieu of parcels lost by previous disposition or
reservation for other purposes, and the title to which accrues only from the time of
their selection. It is these "granted lands" of the prior grant falling within the
six-mile limit that, in our opinion, are reserved, and not the possible indemnity lands
which might be subsequently acquired.

Again, the provisions relating to the indemnity lands in this grant as
in others, require that they "shall be selected" by the company under
the direction of the Secretary of the Interior. In the case of the St.
Paul R. R. Co. v. Winona li. R. Co. (112 U. S., 720-730), the Supreme
Court said-

both the acts of 1864 and of 1865 speak of the additional sections to be selected, a
word wholly inapplicable to lands in place, which are not ascertained by selection,
but are fixed and deteraiued by the location of the line of the road.

It is not necessary to make further citations as to a construction so.
well settled, and which may be said, emphatically, to be uniform.

It is true that in some instances the statutes require the land depart-
ment to withdraw the indemnity lands fromt sale, settlement or entry,
as was done by the act of March 3, 1865 (13 Stat., 526), where it was
directed that as soon as the maps were filed "it shall be the duty of the
Secretary of the Interior to withdraw from market the lands embraced
within the provisions of this act;" or in the act of July 4, 1866 (14
Stat., 87), where the same language was used.

But these instances are few and exceptional, and in every one of them
it will be found that there was, an express direction, or its equivalent,
not merely to withdraw the lands " hereby granted," but all the lands
which are so located, that they may pass to the company either as
granted or indemnity lands.

The act under consideration does not, in my opinion, admit of any
such construction. Clearly there is no express direction as in the last
acts cited. And not only is there nothing to justify an implication to
that effect, but the whole context of the sixth section seems to repel
any such contention. But we are not without judicial construction as
to the extent of the statutory withdrawal on filing of the map of gen-
eral route.

It is to be recollected that the grant to the Northern Pacific was of
twenty alternate sections per mile on each side of the line of the road,
constituting a belt of forty miles in width on each side, in the territories,
and of ten alternate sections on each side, constituting a belt of twenty
miles on each side in the States.

In the case of Buttz v. Northern Pacific t. R. Co. (119 U. S., 55),.
where the court was considering the matter of the statutory withdrawal



490 DECISIONS RELATING TO THE PUBLIC LANDS.

on map of general route in the then Territory of Dakota, it was said
that upon the filing of that map "the law withdraws from sale or pre-
emption the odd sections to the extent of forty iles on each side" of
the line of road. And in the case of the St. Paul and Pacific R. R. Co.
v. Northern Pacific R. R. Co. (139 U. S., 1-7), where the question related
to the withdrawal on map of general route in the State of Minnesota,
the court say that, upon the filing of that map, the withdrawal was of
the odd numbered sections "within twenty miles on each side of said
line, for the benefit of the company."

Thus, it is plain that the Supreme Court construes the act to with-
draw only lands within the primary limits when it orders the withdrawal
of the odd sections "hereby granted."

For the support of the second proposition, viz: as withdrawal was
made of indemnity lands upon the definite location of this road that
the same was a bar to settlement while it existed, the decision of the
Supreme Court in the case of Wood v. Beach (156 U. S., 518), is referred
to. I this case the court finds that the fourth section of the act of
July 26, 1866 (14 Stat., 290), malting a grant for the Missouri, Kansas
and Texas Railway, directed the withdrawal of the indemnity lands and
that the executive order issued was i obedience to the direct mandate
of Congress.

It was accordingly held that Wood acquired no equitable rights by
the occupation and settlement made after withdrawal.

In this decision the court quotes approvingly from Wolsey v. Cbap-
man (101 U. S., 755), based on Riley v. Wells.

In these cases the withdrawals in question while not based upon
statutory direction, were made in the exercise of a wise discretion and
under grants which contained no legislative inhibition against such
withdrawals.

For this reason the cases depended upon by counsel, can in nowise
influence my action in considering the effect to be given to the indem-
nity withdrawals made on account of the Northern Pacific grant, the
sixth section of which contains, under the previous construction of this
Department with which I concur, an inhibition against the withdrawal
of indemnity lands.

Prior to January 8, 1885, the date of the presentation of -the com-
pany's aplication to select this land, Lillethun had presented his appli-
cation. which was at that time pending on appeal from the rejection of
the same by the local officers. Lillethun's application was a bar to the
selection by the Northern Pacific Railroad company and your office
decision sustaining the rejection of the company's application to select
this land is therefore affirmed and Lillethun will be permitted to make
entry as applied for.
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ELWOOD R. STAFFORD ET AL.

Motion for review of departmental decision of October 11, 1895, 21
L. , 300, denied by Acting Secretary Reynolds, December 16,1895.

JURISDICTION-COMMUTED OMESTEAD-EQUITABLE ACTION.

FRANCIS A. LOCKVWOOD.

It is within the power of the Secretary of the Interior, by virtue of his supervisory
authority, to correct (sea sponte) what appears to have been erroneous in his.
former action, where the subject matter is yet under the jurisdiction of the
Department.

The decision in the case of Herbert H. Augesta, (on review), 21 L. D., 200, cited and
followed, and the former action herein accordingly modified, with directions for
the disposition of sspended cases involving the same question.

Actijig Secretary Reynolds to the Commissioner of the General Land Qifce,.
(J. I. H.) December 16,1895. (J. L. Mc.)

On March 15,1893, the Department rendered a decision in the matter
of the commutation homestead entry of Francis A. Lockwoodl. for cer-
tain land i the Waterville land district, W\ashington.

Lockwood had made homestead entry of said anl on March 18,1891;
and on September 23, 1891, he offered final proof.

The flnal proof showed that he settled upon the land in May, 1890;
that during that month he built a house thereon, into which he moved
on June 2, ensuing; that he continued to live upon the land thereafter,
until final proof, and in the interim broke forty acres of land, dug two
wells, set out thirty fruit trees, and put up more than a mile of fence.

His final proof was approved, and he was allowed to make cash
entry of the same.

The papers were transmitted to your office, which suspended his
entry for the reason that proof was not made in conformity with
section 6 of the act of March 3, 1891, which requires fourteen months"
residence from date of entry."

Lockwood appealed to the Department, which affirmed the decision
of your office (16 L. D., 285).

He was served with a copy of said departmental decision, but took
no action with reference thereto.

On December 14, 1S93, one . W. French filed a petition setting
forth that on April 25, 1892, he purchased the land in question, from
Lockood, for a valuable consideration and in good faith; that it was
impossible for Lockwood to return to the land to reside, or to make a
non-alienation certificate; and he prayed that the case might be referred
to the board of equitable adj udication for confirmation.

This application was denied by your office, and, on appeal, by the
Department (20 L. D., 361).

On May 8, 1895, your office was directed to suspend action in said
case until further advised.
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Since the last named date, a careful reconsideration of the question
involved has been made, particularly in the case of Herbert H. Augusta,
on review (21 L. D., 200). Augusta's entry was referred to the board
of equitable adjudication.

It is within the power of the Secretary of the Interior, by virtue of
his supervisory authority (even in the absence of a motion for review),
to correct what appears upon further consideration to have been erro-
neous in his own action while the subject matter is yet under the juris-
diction of the Department (Northern Pacific Railroad Company. v. Bass,
14 L. D., 443).

I find the case at bar to be i all essential respects similar to that
of Herbert R. Augusta (supira). Having made final proof to the full
satisfaction of the local officers, after the issuance of final certificate
Lockwood sold the land. He had certainly complied with the spirit, if
not the letter, of the law, as to length of residence. The transferee pur-
chased on the faith of the certificate of the register and receiver. There
is no adverse claim.

I am informed that no steps have been taken by your office (owing to
the countermauidig order of the Department) toward carrying into
effect the departmental decision of April 18, 1895, sustaining your action
in holding Lockwood's entry for cancellation.

Said departmental decision is therefore hereby recalled and revoked;
and the papers in the case are herewith returned, in order that the entry
may be referred to the board of equitable adjudication for confirmation.

The departmental order of May 8, 1894, directing the suspension of
action in all cases involving the same question, is also hereby revoked,
in order that similar action may be taken in those among said cases
that are essentially similar to that now under consideration.

DENNY ET AL. v. NORTHERN PACiFic R. R. Co.

Motion for review of departmental decision of September 2S, 1895,
21 L. D., 252, denied by Acting Secretary Reynolds, December 16, 1895.

TIMBER LAND PURCHASE-DFEFERRED PAYMENT.

CALEB J. SHEARER.

The Department will not authorize the withdrawal from disposition of land applied
for under the timber and stone act, beyond the day fxed for proof and pay-
meat; but if the applicant is then unable to make payment for the land, he may
thereafter do so, after republication, in the absence of any adverse claims.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
December 16, 1895. (F. W. C.)

I have considered the appeal by Caleb J. Shearer from your office
decision of June 2, 1894, rejecting his application made for a republica-
tion of the notice of intention to make proof and payment on sworn
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statement No. 1464, made October 5, 1893, under the act of June 3,
1878, covering the S. of the NW. t, and lot 3, Sec. 3, T. 61 N., R. 24
W., 4th p. in., Duluth land district, Minnesota.

It appears that notice was published by Shearer of his intention to
make proof and payment on April 17, 1894, upon which date he was
unable to make the paynent and on the following day filed the appli-
cation for republication now under consideration.

It is unnecessary to here recite the facts presented by Shearer in
support of his application for republication, tending to show his good.
faith in the matter of his application to purchase the land in question.
Suffice it to say, that this Department will not authorize the with-
drawal fron disposition of land applied for under te act of June 3,
1878, beyond the day fixed for proof and payment in the order of pub-
lication issued by the local officers.

Where, however, the party applying to purchase under said act is
unable to make payment upon the day fixed in the notice, but there-
after is able, ad desires, to do so, I see no reason why he should not
be permitted, after the publication of a new notice and in the absence
of adverse claims, to complete his purchase of the land applied for.

This is not in conflict with the holding made in the case of John M.
McDonald (20 L. D., 559), for in that case the application was to extend
the time within which payment might be made and it was held that-

the government will not withhold from disposition valuable timber lands for anindefi-
nite length of time, or for any time after the day fixed for proof and payment, etc.

In so far as your office decision refused to reserve the land for Shearer
beyond the day set in his published notice, the same is accordingly
affirmed, and the papers are returned with directions that Shearer be
advised, if he is yet desirous of purchasing this land, that he may
publish a new notice, and, in the absence of adverse claims, he will be
permitted to complete purchase of the land.

TMOTION F OR REVIEW-CLERICA-L ERROR.

PAIRE V. MARKHAM.

Motion for review of departmental decision of September 24,1895, denied, and atteu-
tion directed to a clerical error occurring in said decision.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
December 16, 1895. (P. J. C.)

I have considered the motion for review of departmental decision of
September 24,1895 (21 L. D., 197), filed by counsel for William W. Paire.

It appears that Spencer S. Markham submitted proof and made appli-
cation to purchase lots 6 and 7 and the E. J of the SW. i of See. 6, T. 13
S., R. 10 E., Salt Lake City, Utah, land district, both parties having
previously filed their coal declaratory statements therefor. A hearing
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was had on the protest of Paire, and the local office recommended that
the proof be accepted. On appeal your office reversed their action, and
on appeal the Department overruled your office judgment. Review of
this decision is now asked, but the specifications of error refer only to
such questions of fact as are discussed and decided in the original
opinion, and no new question of law or fact is suggested thereby.

In the examination of the opinion, however, for the purpose of this
motion, it is found that a very annoying clerical error has occnrred in
it, i this, that in the last paragraph on page 197, in reference to the
northwest corner and north line of the tract, where the words "defend-
ant's, " defendant" and "defendant's" appear, the words "Protestant's
" protestant" and " protestant's," in the order here written, should have
been printed. While this error does not affect the merits of the case,
the correction makes the discussion intelligible, and by substituting the
words as herein indicated expresses the d termination of the Depart-
ment on the point argued.

The motion is overruled.

CONTEST-PRENMATURE CHARGE-DESERT LAND CONTEST.

WnITE v. DODGE.

The local officers may properly reject an application to contest an entry, if in their
judgment the charge therein is premature.

On the revocation of an order suspending a desert land entry, time will not run
against the entryman until due service of notice upon him of such revocation.

Acting Secretary Reynolds to the Commissioner of the General Land Office
December 16, 1895. (Eo. M. 11.)

This case involves the N. and the SlD. 4 of Sec. 2, T. 26 S., R. 24 E.
Visalia land district, California.

The record shows that George L. Dodge made desert land entry for
the above described tract on March 30, 1877.

On April 10, 1894, William EL. White filed his affidavit of contest
against the entry of Dodge, alleging failure to reclaim, within the time
allowed by law.

April 27, 1894, the local officers rejected the application to contest on
the ground that-

the allegations attack only the non-reclamation and are premature in that three
years from date of entry, exclusive of the period from date of suspension to date of
notice of its revocation, have not elapsed. Notice of the revocation was registered
to claimant August 21,1893.

Upon appeal, your office decision of Jne 25, 1894, was rendered,
wherein was affirmed the action of the local officers. Further appeal
brings the case before the Department upon the following assignments
of error:

1. Error in denying and refusing a hearing upon the facts alleged in the affidavit
of contest, without first acquiring jurisdiction of the parties and the subject-matter,
by issuing notice or citation to be served upon the claimant.
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2. Error in denying and refusing a hearing upon an affidavit of contest filed in the
local office April 10, 1894, charging non-reclamation of the- land when as admitted
the desert land entry was nade March 30,1877, andsuspended September 12,1877, and
suspension revoked January 12, 1891.

In Syphert et al. v. Cady (18 L. D., 465) it was held inter alia (syllabus):

The local officers may properly reject an application to contest an entry if in their
judgment the charge as laid against the entry does not justify a hoaring,

and on page 467 of the opinion, it was said more at length-

Counsel for appellant'argues that the local officers had no authority to dismiss the
contest affidavit without ordering a hearing; and cite McClellan v. Crane (13 L. D.,
258), where it was held that an objection as to the sufficiency of an affidavit of con-
test can only be raised by the defendant, and not by him prior to the day set for hear-
ing, but in the case cited a hearing had been ordered and the question was raised
between the contestants. This is also true of the case of Jasinar et al. . Molka (8
L. D., 241).

In both of the cases cited by counsel the applications to contest were
accepted at the local offices and hearing ordered. This Department
has never held that the local officers could not reject an application to
contest.

In reference to the second ground of error, it appears from an exam-
ination of the record that, if the existence of the entry be computed
from the date of the revocation of the order of suspension, more than
three years, exclusive of the time covered by the suspension, had.
elapsed.

On the other hand, if computed from the date of the service of such
notice on the entryman, the three years of the lifetime of the entry has
not expired.

This raises the question whether the suspension ordered by the De-
partment on September 12, 1877, should be considered as continuing
until the departmental order of January 12, 1891, revoking the same,
or ntil due service of notice of such revocation was given to the
entryman?

In Farnell et al. v. Brown, on review (21 L. R., 394), the Department
held that, on the revocation of an order suspending a desert-land entry,
time will not run against the entryman until due service of notice upon
him of such revocation.

In the case at bar, three years from entry had not elapsed, excluding
the period from the suspension of the entry until service of notice upon
the entryman that the order of suspension had been revoked.

It follows that the contest was prematurely brought, and must be
dismissed.

The decision of your office appealed from is therefore affirmed.
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PRACTICE-1REVIEW-REPORT FROM LOCAL OFFICE.

INSTRUCTIONS.

Report from the local office should be received before closing a case that has been
before the Department.

Acting Secretary Reynolds to the C ommisoner of the General Land Office,
December 18, 1895. (J. L. McC.)

By letter (" 11") of October 25, 1895, ill connection with the motion
for review in the case of Peery v. Thornton your office made the follow-
ing recommendation to the Department:

I therefore respectfully recommend that blank form No. 4-502 be dispensed with,
and that form No. 4-501 only (a copy of which is herewith enclosed) be used in clos-
ing cases that have been before the Department.

Blank form No. 4-502, directed to the register and receiver, notifies
them that " no motion for review has been filed by resident counsel,"
and therefore closes the case.

Blank form No. 4-501 advises the register and receiver that your
office is in receipt of their letter reporting that no motion for review has
been filed, and so closes the case.

It has not unfrequently occurred that no motion for review has been
filed by resident counsel within thirty days from their receipt of notice of
a decision, and that thereupon the case has been closed, the entry can-
celed, and sometimes some other party permitted to make entry of the
land-and that, through some unforeseen occurrence, this has led to very
embarrassing complications. Experience has shown that it would be
much the safer plan always to await the report from the register and
receiver before closing a case and canceling an entry.

I therefore concur in the recommendation of your office that the use
of blank form No. 4-502 be hereafter dispensed with, and so direct.

OKLAHOMA LANDS-CHiEROKEE OUTLET-SETTLEMENT IGHTS.

TOWNSITE. V. MORGAN ET AL. AND SAME v. TRAIUGH ET AL.

A homestead entry made with the intention of disposing of the land for townsite pur-
poses, and not with the intent of acquiring a home on the public domain, will be
canceled as illegal, and not within the spirit and intent of the homestead law.

The inhibition as to entering upon or occupying lands within the Cherokee Outlet
runs from the date of the President's proclamation, August 19, 1893, opening said
lands to settlement.

A homestead declaratory statement filed by an agent who enters said territory within
the inhibited period is invalid, and will not support an entry based thereon.

Acting Secretary Reynolds to te Commissioner of the General Land Office,
(J. I. H.) December 18, 1895. (C. J. W.)

I have before me, on appeal, certain cases consolidated and considered
together by your office on March 14, 1895, in which the record history
of the cases is fully stated, a summary of which is as follows:
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September 16, 1893, at 12:43 p. in., Marion G. Traugh by his agent, George W. Leigh-
nor, filed homestead declaratory statement for the SW. + Sec. 30, T. 23 N., R. 20 W., I. M.

September 16, 1893, at 2:46 p. n, Wellington A. Traugh, by his agent, Marion G.
Traugh, filed homestead declaratory statement for the SE. , Sec. 30, T. 23 N., R. 20
W., I. M.

September 18, 1893, at 11:12 o'clock a in., Thomas Strode made homestead entry
No. 17 for the NE. , Sec. 30, T. 23 N., R. 20 W., I. M.

September 18, 1893, at 9:20 o'clock a. in., Frank P. Morgan made homestead entry
No. 8, for the SW. Sec. 30, T. 23 N., R. 20 W., I. M.

September 18, 1893, at 10 o'clock a. i., A. P. Maltsberger made homestead entry
No. 10 for the SE. Sec. 30, T. 23 N., R. 20 W., I. M., subject to H. D. S. filings.

September 18, 1893, at 9:30 o'clock a. m. George W. Milton filed soldiers' declara-
tory statement for the SE. , Sec. 30, aforesaid township-and range.

September 21, 1893, Thomas Strode filed an application and affidavit in your office
to amend his homestead entry No. 17, so as to embrace SE. J, Sec. 30, T. 23 N., R. 20
W., in lieu of the NE. 4- Sec. 30, etc., covered by his said entry, which application to
amend was transmitted to this office by you November 25, 1893, with a recommenda-
tion that said application be allowed.

September 23, 1893, John R. Mosley filed a contest against Morgan's homestead
entry, claiming priority of settlement. Notice was issued by the register and
receiver and the case set for hearing October 30, 1893, at 10 o'clock a. m. On said
,date the parties appeared and continuance vas granted until November 13, 1893.
On this day J. D. F. Jennings, probate judge of " N" County, Oklahoma Territory,
appeared and filed a motion to intervene and become a party to the contest in the
interest of parties settled npou the S. of Sec. 30 (land above described) and claim-
ing the same as a townsite. Upon the motion of Morgan by his attorney, your office
denied the motion and application of Jennings to intervene, upon the ground that
he had no legal status in the case. R. J. Ray, attorney for Mosley, while present in
court on the day set for hearing, made no motion to continue, nor to proceed, and
Mosley failing to appear in person to prosecute his contest, the same was dismissed
in your office, and all parties notified, whereupon Jennings, P. J., duly appealed
and Mosley filed a motion and affidavit for a rehearing.

January 2, 1894, T. L. O'Bryan made application to enter the NE. of Sec. 30
(land herein) which application was rejected by your office because the same was
covered by H. E. No. 17, of Thomas Strode, and thereupon said O'Bryan, January 3,
1894, filed a contest affidavit against Strode attacking his said entry, hearing fixed
by your office for February 23, 1894, on which day Strode appeared and filed a paper
disclaiming any settlement on said SE. , etc.

February 27, 1894, Olaus Oak filed an application and affidavit to intervene in the
O'Bryan contest on the ground of prior settlement.

February 28, 1894, the hearing of the contest of O'Bryan proceeded, Olans Oak,
intervenor, alone appearing to defend. Judgment being in favor of Oak, O'Bryan
duly appealed.

March 15, 1894, Welling A. Traugh made homestead entry No. 385, for the SE. or

Sec. 30.
By letter "G" of this office of date January 20, 1894, based on areport of a special

agent, A. R. Johnson, and other relevant papers received, the register and receiver
were directed to order a hearing " for the purpose of determining the rights of the
various claimants under the townsite and agricultural laws to the whole or any
legal subdivision of the S. of Sec. 30, T. 23 N., R. 20 W., 1. M.

Upon receipt of said letter the local officers duly notified all parties claiming
interest in the aforesaid S. , See. 30, that a hearing would be had in said matter
March 15, 1894, at which time the following claimants appeared in person and by
attorney, to wit:

Townsite claimants by their authorized representatives J. D. F. Jennings and G.
W. Milton, F. P. Morgan, Thomas Strode, Wellington A. Traugh, John W. Parks

1438-VOL 21- 32
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and A. P. Maltsberger. All entereti their general and special appearance. Tere
was alsopresent on behalf of United States Special Agent A. R. Johnson.

March 10, 1894, Marion G. Trangh filed a statement adressed to the local officers
setting forth that your petitioner will not be able to be present at the hearing of
said claimants fr said real estate set for the 15th day of March, 1894. Your peti-
tioner herewith submits this statement under oath as evidence in said matter, which
he asks to be considered with other evidence taken at said hearing, and that the
same may be filed and made a part of the records o your office in the matter of said
hearing, for your consideration and the consideration of the General Land Office.

George W. Milton, ater the hearing was ordered, relinquished or disclaimed all
right or interest in the SE. of Sec. 30, etc., and hence did not appear as claimant
at date of hearing.

Your decision of March 14, 1895, has become final as to all claimants
for this land except Morgan, Wellington A. Traugh and the townsite
claimants.

Morgan and Traugh each appeal from said decision; Morgan claim-
ing the SW. 1, and Traugh the SE. 1. These appeals do not rest UpOll

the same grounds and will therefore be considered separately.
Morgan concedes the fairness of the statement of facts which was

made the basis of your office decision, but alleges in substance that the
conclusions of law drawn from said evidence are erroneous, and espe-
cially the finding that said Morgan made his entry with speculative
intent. The land in question belonged to the public domain and was
open to settlement and entry by any qualified hmestead entryman at
12 oclock, noon, September 16, 1893. It is not seriously denied that
Morgan was the first to reach the land on the day of the opening, and
after 12 o'clock, noon, and to drive stakes upon the same, and to pro-
claim his intention to claim and occupy it as a homestead. It is insisted
by counsel for townsite claimants that his acts of settlement were not
sufficient in law to operate as an appropriation of the land to homestead
purposes. Your office found that Morgan reached the land at 1:15
o'clock p. in., September 16, 1893; that a few minutes thereafter he staked
the SW. I and announced that he claimed it as a homestead. That lie
made his entry on September 18, 1892, and immediately thereafter pro-
ceeded to build a house on said quarter, fourteen by twenty feet, con-
sisting of two rooms. These acts, following each other in the order
stated, would seem to be sufficient to constitute a valid settlement so
far as the acts themselves are concerned.

There is some dispute between counsel. as to whether your office found
Morgan to be free from disqualification because of his presence inside
the prohibited territory, after the date of the proclamation opening it,
and before the day of opening. I do not understand your office to have
considered or passed specifically upon this question, as distinct front
the speculative intent, which it was held vitiated his entry. It is not
deemed necessary to consider it here, but the failure to do so, is not to
be taken as an adjudication that the presence of Morgan on this land
during the prohibited period, did not, under the circumstances, dis-
qualify him as a sooner." Your office decision seems to rest upon the
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conclusion that the circumstances attendant upon Morgan's selection
of, and settlement upon, this land; that his acts connected therewith
and the information he sought and obtained i reference to its value
for other purposes than agriculture do not tend to show that he was
seeking it as a homLe for himself and family simply as a part of the
public domain, and in accordance with the spirit and principles of the
homestead laws; but rather that he selected this tract for speculative
purposes intending and expecting to make disposition of it for townsite
purposes. Gtlrie Townsite v. Paine et al. (13 L. D., 567-568).

It may be and often is difficult to understand motive and intent. but
there is light all along the way to guide the inquirer to the true reason
why Morgan wanted this tract, rather than the many others which he
passed by, and over, in his race for this one. He knew it already had
the nucleus of a town upon it and had fll information as to the purpose
and expectations of the Denver colonists and he made his race to and
for this tract, concerning which all this information had been gathered.
Guided by the light of the record and evidence in the case, it seems to
me that it would be difficult to reach the conclusion that Morgan was
actuated by the spirit of the homeseeker, rather than that of the specu-
lator.

Your office properly held that as to the Cherokee Outlet, the inhibited
period dates from the date of the proclamation of the President open-
ing it to settlement August 19, 1893. This holding is not believed or
intended to be in conflict with the rule as laid down in the case of Ritt-
wage v. Mc~lintock (21 L. D., 267), and in the case of Griffard et al. v.
Gardner (21 L. D., 274), in which it is held that the prohibition in see-
tion 14, act of March 2, 1889 (25 Stat., 980), against entering the Terri-
tory of Oklahoma prior to the time fixed therefor, is general in its char-
acter, and applicable to lands thereafter acquired from certain Indian
tribes, from the date of its acquisition.

Neither the act of February 13, 1891 (26 Stat., 749), nor the act of
March 3, 1891 (26 Stat., 989), under which the cases of Rittwage v.
McClintock and Griffard et al. v. Gardner arose, contains any specific
prohibition and it was the absence of such provision which led to the
application of the prohibition contained in the act of March 2, 1889, to
these two cases, there being nothing i said acts to indicate that said
prohibition was not intended to be operative in conjunction with them.
Very different is the act of March 3, 1893, under which this case arises
(27 Stat., 61). Here the special act having undertaken to deal with
the question of prohibition is to be followed, rather than the general
law which. it is supposed, was deemed inapplicable, for the reason that
the time at which said last named act would become operative was
uncertain and made to depend upon its subsequent acceptance by the
Cherokee Nation, and the acceptance by it of the first payment for the
land.
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The proclamation of the President in pursuance of said act was the
first notice to the public that all the conditions of the act had been com-
plied with and that it had become fully operative. This view is further
supported by the following provision of said act in reference to the open-
ing of said Territory to settlement:

No person shall be permitted to occupy or enter 1po any of the lands herein referred
to, except in the manner prescribed by the proclamation of the President opening
the same to settlement; and a-ny person otherwise occupying or entering upon any of
said lands shall forfeit all right to acquire any of saidlands. The Secretary of the
Interior shall, under the direction of the President, prescribe rules and regulations
not inconsistent with this act, for the occupation and settlement of said lands, to
be incorporated in the proclamation of the President, which shall be issued at least
twenty days before the timie fixed for the opening of said lands.

Concurring in the conclusion reached by your office that Morgan's
entry should be canceled, because made with speculative intent, it is
deemed unnecessary to pass upon any other question connected with
his entry, since this should be the disposition made of it without refer-
ence to the rights of the townsite claimants.

There remains for consideration the appeal of Wellington A. Traugh
whose entry covers the SE. 1 of Sec. 30. His exceptions to the findings
of your officeinclude both questions of fact and of law. He insists that
your office erred in finding as a fact that his agent Marion.G. Traugh,
failed to make atid file the " sooner 1 affidavit of such agents required
by proclamation of the President (17 L. D., 240), and insists that said
affidavit was made and filed by said Marion G. Traugh. On page 440
of the record, C. W. Herod, a clerk in the land office at Woodward,
states that to the best of his knowledge and belief the affidavit was
filed. On page 494 of the record Wilson A. Hammock, the register,
states that they were particular to require this " sooner " affidavit in all
cases.

It does not appear that Marion G. Traugh testified at all. I think,
in the absence of proof that the affidavit was not filed, the. legal pre-
sumption would be that it was, and that its mere absence from the files
would not overcome that presumption, especially where the officers in
charge of the records express the belief that it was filed and had been
subsequently lost or misplaced. But if it was made and filed, as insisted,
if it should be found to be untrue, the mere fact of filing would not avail
anything. It was proven that Marion G. Traugh was inside the Terri-
tory at Woodward station for some hours on the 15th of September, the
day before the opening, and he has been adjudged a sooner and his
homestead declaratory statement canceled. The appellant, however,
insists that the presence of his agent and brother at Woodward on the
15th was the result of accident, the train leaving hini there while he was
at dinner, and that he gained no advantage over others while there, and
he also insists that his said agent was there without his knowledge or
consent, and that therefore he should not suffer on account of it. He
further insists that if said filing should for any reason be deemed invalid,
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that it was error not to hold that his subsequent homestead entry, made
on March 10, 1894, was valid and good, for the reason that there is no
claimant on said land who made settlement prior to said 10th day of
March, 1894.

On the 20th of May, 1895, appellant also filed what he calls a supple-
ment to his appeal, supported by his owii and two other affidavits, in
which he claims hat he has resided on his claim continuously since
March, 1891, and that all townsite settlers have abandoned the land
and moved to the government townsite, except one who ma(le his set-
tlement subsequently to his own. and asks that a special agent be
appointed to examine and report upon the present status of the claim
with reference to settlers. Such report is deemed unnecessary as it
would not be evidence if made. The question arises whether or not, on
the showing made, the case should be remanded for further hearing as
to Traugh's claim to the SE. of Sec. 30.

This need not be considered if Traugh's entry is not good as between
himself and the government, in the absence of adverse claimants In
determining this question, all the facts set out by him in support of the
good faith and validity of his entry may be considered together. He
made his brother his agent to file his homestead declaratory statement,
and that agent went to Woodward, i the immediate vicinity of the
land filed on, the day before the opening and spent some hours there,
and on the day of the opening filed ol this land. It is said tbat he was
left there by accident, but it is not shown that he was. It is also said
that e obtained no information touching this land while there, but
this is not shown or attempted to be shown save by mere assertion.
He selected a claim for himself as well as for his brother. His home-
stead declaratory statemient was filed by an agent at 12 o'clock and 43
minutes on September 16, 1893, in the face of the fact that it was
eighteen miles to the nearest border line. When his filing was in peril
he made no appearance and submitted no testiiony. The fact that his
filing was made by an agent on the day of opening and so soon as to
show that the agent was a sooner, is strong evidence of the fact that
he made selection both for himself and his brother the day before.

The circumstances attending these filin gs, brand them as unfair. The
evidence and circumstances render temr inseparable in determining
whether they were made with due regard to the law and the rights of
others. Neither can stand. (Jan appellant stand on his subsequent
entry made six months later? The evidence makes it clear that the
land in question was valuable and eagerly sought after by many. This
filing was all that prevented its speedy entry and settlement by other
applicants. Manifestly it can have no more validity than te home-
stead declaratory statement upon which it is predicated.

I conclude that your office properly held this homestead entry for can-
cellation. No question touching the qualification of persons to make
settlement on townsite lots is now involved. Your office decision pro-
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vides that upon said decision becoming final as to present parties to
the record, touching the S. t of Sec. 30, T. 23 N., R. 20 A., the settlers
and occupants on said tract may proceed through a board of townsite
trustees, to be hereafter designated, to make townsite entry of the said
land under the act of May 14,1890 (26 Stat., 109).

Should said settlers propose to ave said land or any part thereof
entered for townsite purposes, under said act, the individual qualifica-
tions of settlers upon townsite lots will be settled and determined as in
other cases under townisite laws.

MAtING (LEiM-TGIiCULTURAL NETlr].

RHIODES ET AL. v. TREAS.

The presumption arising upon the location of a, nining claim that the land included
therein, though returned as agricultural, is in fact mineral, exists only in the
case of a legal location, wherein a discovery is shown in compliance with law.

Secretary Smith to the Commissioner of te General Lund Oice, December
(J. I. EL.) 28, 1895. (P. J. C.)

The record before me shows that Jolini W. Treas made homestead
entry, August 16, 1893, of the E. of the SW. -4 the SE. 1 of the
NW. 1 and theSW. 4 of the SE.J, Sec. 24, Tp.20 N. R. 17 W., Harrison,
Arkansas, and district, and in December, 1893, E. J. Rhodes, for him-
self and his associates, filed an affidavit of contest against the same,
alleging that the laud is mineral in character, was more valuable for
mineral than agricultural purposes, and that at the date of said home-
stead entry the land was claimed by himself and his co-locators as a
nining claim.

A hearing was had before the local officers, and they decided that
the SW. -t of the SW. 1 of the SE. 1, the S. - of the SE. of the SW.

and te NW. -- of the SE. 4of the SW. J, was more valuable for min-
eral than agricultural purposes, and recommended that the homestead
entry be canceled to this extent. The mineral claimants appealed, and
your' office, by letter of June 27, 1894, affirmed the action below; where-
upon they prosecute this appeal, assigning several grounds of error,
both of lw and fact, among which is that the burden of proof was
upon the agricultural claimant in establishing the character of the
land.

The testimony shows that Rhodes and seven others, ol December 29,
1891, located the SE. 4 of Sec. 24 as the Silver Moon Placer Mline, and
oil the same day located, as the Famous Placer Mine, te E. of the
NW. -4 and the E. ih of the SW. 4 of the samne section. These tracts
were located as placers upon the zinc supposed to be contained therein.
So far as the evidence discloses, the only discovery made by the claim-
ants, upon which these two locations of one hundred and sixty acres
each were made, was on the east side of the S. I of the SE. 4 of the
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SAV. 1, within a short distance of the line between the SW. 4 and the
SE. l. Substantially, all the work that has been done has been done
upon this twenty acre tract. It is said that there is a little outcrop of
zinc in the SE. 4 of the NW. 1, but I do not understand that the min-
cral claimants regard this as thqir discovery. At all events, it is not
claimed that it is of any value as mineral.

The rule is that where there has been a legal location of a mining
claim ol land returned as agricultural, the burden of proof shifts to
the party attacking the mineral entry. (Northern Pacific 't. Marshall
et al., 17 L. D., 545.) But the mineral claimant must show a legal loca-
tion, that is, he must show a discovery in compliance with law, which
in the location of a placer claim of one hundred and sixty acres means
a discovery on each twenty acres included in the tract. (Ferrell et al.
v. Hoge et a., 18 L. D., 81.) This has not been done in the case at bar.

Aside from the twenty acre tract upon which the work has been done,
I think the contestants have failed to show any mineral value in the
land. Your judgment is therefore modified, and the homestead entry
will be held for cancellation only -,s to the S. of the SE. of the SW.
4 of said Sec. 24, and remain intact as to the balance.

The Department does not desire to be understood as deciding that
public lands containing zinc are subject to entry under the placer min-
ing law. That question is not properly before the Department in this
proceeding. The question here is as to the character of the land, rather
than as to the method by which such land may be see-tred.

OKLAHOMA IA.ND S-QuALlFICrIlONS OF IOAM ESTEADE .

PERuY V. KuOTZ.

The provision i section 20, act of May 2, 1890, that "no person who shall at the
time be seized in fee simple of a hundred and sixty acres of land in any state or
territory shall hereafter e entitled to enter land in said territory," extenls to
one who holds such an anonnt of land nder a (eed of asolute conveyance,
suhject only to defeasanee on breach of condition sbsequent on the part of the
grantee.

Secretary Smith to the Comnmissioner of the General Land Office, December
(J. I. H.) 28, 1895. (P. J. 0.).

The land involved in this appeal is lots 3, 4 and and the S. 4 of
the NW. ± of Sec. 6, T. 11 N., R. 6 E., Oklahoma, Oklahoma Territory,
land district.

Onl December 19, 1891, Joseph Krotz made homestead entry of said
tract. On June 19, 1893, Henry Perry filed all affidavit of contest,
alleging on information and belief that said entry was made in fraud
of law in that at the date of said entry Krotz was seized in fee simple
of one hundred and sixty acres of land in the State of Kansas.

A hearing was ordered, and on the day set terefor, August 16, 1893,
the parties entered an agreed statement of facts by which it is shown
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that the claiment is the identical person named in a warranty deed
from Josephine Krotz for land described, consisting of one hundred
and sixty acres; also that a certain "agreement between Joseph Krotz
and Josephine Krotz" is in full force and effect; that Josephine is liv-
ing on the land, and that Joseph "is not in defaulton said undertaking,
but has kept the provisions of said agreement to the present time."

The deed mentioned conveyed to Joseph Krotz the land described in
Kansas, for the expressed consideration of $1,000, and is a deed of
covenant and warranty absolute. The agreement mentioned is as fol-
lows:

Know all nien by these presents that I, Joseph Krotz, of Richland township in the
county of Republic and State of Kansas, am indebted to Josephine Krotz in the sum

of one thousand dollars, as follows, to wit:
Whereas, I the said Joseph Krotz, have this day purchased the NE. 1 Sec. 28, town

3 south of range one (1) west, Republic Co., Kansas, on the following conditions,
to wit: that I Joseph Krotz, for the consideration of the suiti of one thousand dollars
in hand paid by the said Josephine Krotz, the receipt of which is hereby acknowl-
edged, do y these presents bind myself, my heirs, executors and administrators,
and assigns firmly by these presents to furnish the said Josephine Krotz a good and
reasonable support and furnish her a house on said described laud and pay all
nedical attendance necessary for the good of the said Josephine Krotz's health and
all necessaries of life for the comfort of the same, and at her decease give her a decent
burial and pay all fneral expenses, and on a failure of the said Joseph Krotz to do
any of the above requirements then the deed executed by the said Josephine lrotz
upon the NE. f4 Sec. 28. town 3 south of range 1 west dated December 27th, 1882, is
to be void, otherwise to remain in full force and effect.

Both deed and agreement were dated Deceinber 27, 1882; both ac-
knowledged on that day; and both filed for record in the office of the
recorder of deeds where the land is situated on November 20,1891.

On this state of facts the local officers decided tat " Krotz was the
owner in fee simple of one hundred and sixty acres of land in Kansas
at the time he made his entry, and was therefore disqualified under the
provisions of section 20 of the act of May 2, 1890 (20 Stat., 81), from
acquiring land in Oklahoma, and reconirnending the cancellation of his
entry. On appeal, your office, by letter of March 26 1894, reversed the
action below, holding that the two instruments referred to should be
construed together, and that they did not vest i the defendant a fee
simple title, " hut a liuited and conditional title only." The contestant
prosecutes this appeal, assigning errors of law.

The paragraph of the statute referred to reads-

and no person who shall at the time be seized in fee simple of a hundred and sixty

acres of land i any State or Territory shall hereafter be entitled to enter laud in
sai(l Territory of Oklahoma.

The evident intent of Congress in incorporating this provision in the
statute was to prohibit any one who was "seized in fee simple" of one
hundred and sixty acres of land from acquiring any of the public lands
in Oklahoma, and where this condition existed the individual was dis-
qualified from so acquiring any land in that territory, the purpose being
evidently to reserve this land for the less fortunate citizen.
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- The terms of this statute differ materially from other acts of similar
import. For instance, i the general homestead act, as amended by
the act of March 3, 1891 (26 Stat., 1095), the disqualification runs
against one who is the proprietor of more than one hundred and sixty
acres." The word "proprietor" was also used in the pre-emption laws
(section 2260, Revised Statutes) in the same connection.

It is conceded by counsel that the deed and agreement should be
construed together. It is a familiar rule that where two instruments
executed between the same parties at the same time, involving the
same subject matter, executed with the same degree of solemnity,
and recorded together, should be construed as one. (Jackson v.
McKenney, 20 Amer. Dec.; Wing, E xec., etc., v. Briggs et al., 37 Vt.,
169, at p. 178.) So that in the consideration of this matter the agree-
ment will be treated the same as if it were incorporated in the deed
itself.

The question here presented is whether at the time of the entry by
Joseph Krotz he was "seized in fee simple" of one hundred and sixty
acres of land. The department is not called upon to pass upon the
nature of the rights or remedies as between the grantor and grantee in
this deed. It is sufficient for the purpose of determining the question
as to the eutryinan's qualification, under the statute quoted, to ascertain
what estate he has under the deed. It is clear to icy mind that, tech-
nically speaking, lie is seized of a fee siniple title on condition subse-
quent, on the performance or non-lperformance of which it may be
enlarged or defeated. (2d Wash. on Real Prop., 4th Ed., 2.) The
instrument is a common deed of bargain and sale, with covenants of
warranty to the grantee, his heirs and assigns forever; then follows the
condition on which the estate created may be defeated. Joseph Krotz
being seized of the estate, may convey or devise the samie, or transmit
by descent the inheritance to his heirs, though the estate would continue
defeasible, of course, until the condition be performed, or destroyed
(Taylor et al. v. Sutton, 15 Ga., 108.)

In Connecticut a deed of the usual covenants or seizure and warranty
was made to a High School Association for the accommodation and use
of said school. Thee this: "The conditions of the within deed are suchl,
that whenever the within named premises shall be converted to any
other use than those named within," and the parties shall persist in
their use for any purpose other than that named, "the said parties
forfeit the right herein conveyed," the grai-tor lo pay for the buildings
at an appraised value. Suit was brought in equity to forfeit the
estate. The court says-

In ay opinion the conveyance was a fee simple estate upon condition
expressed in the deed. The instrument is a common deed of bargain and sale to the
grantees, their heirs and assigns forever.....

In the case before us the estate vested in the grantees upon the delivery of the deed,
to have and to bold to them, their heirs and assigns, not n1til they should convert
the property to other uses than those specified in the deed, nor 8 loag as they should
continue to use it for the purposes specified, but forever, with a proviso or condition
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expressed in the deed that if they should convert the property to other uses they-
should forfeit their estate. (Bennett AWarnet v. Joseph H. Bennett et al., 31 Con.,.
468.)

Again a father deeded to his son certain real estate, with the condi-
tion that he pay money to a creditor and to the grantor's daughter, in
which event "this deed to be in fll force ad virtue, otherwise to be
null and void." The court said-

Now, fron a inspection of the deed . it is evident that it was intended to
pass the fee of the estate immediately to the grantee, subject, however, to be defeated
by breach of the conditions expressed in the deed. (Howard r.. Turner, 6 Me., 106.)

An estate on condition expressed in the grant itself is where an estate is granted,
whether in fee simple or otherivise mith ain express qualifieatioii annexed, whereby the
estate gralte sall either commence, be enlarged or be defeated, upon performance
or breach of sucli qualification or condition. Conditions subsequent are such by the
failure or non perforniance of which an estateX already vested may be defeated. (2
Cooley's Blackstone, 152.)

Subsequent conditions are those whiclh operate upon estates already created and
vested, ad ender hem liable to be defeated.... So ong as these estates upon
subsequent conditions continue unbroken, they remain i the same situation as if no.
such qualification had been annexed. (4th Kent's Coin., 126.)

Authorities on this proposition might be multiplied, but I think suf-
ficient are quoted to show that Krotz is, in contemplation of the statute
under consideration, seized in fee simple of the Kansas land. The
condition attached to it is a personal one resting entirely upon him.
It is not in the power of any one but himself to defeat the fee simnple
estate he holds. The estate in him was perfect at the instant of time
when the entry in controversy was made, because all the conditions were
complied with. It would have been no more so if at that same instant
of time the grantor had died, thus rendering his estate absolutely inde-
feasib]e. Suppose the grantor, Josephine, should die at ay time
before final entry by Joseph Krotz of this land, without condition
broken, could it be miaintained that he was qualified to make final entry
of the land" Having in view the intent of Congress in the passage of
this act, that those owning one hundred and sixty acres of laud should
not be permitted to avail themselvesof the homestead law in Oklahoma,
I think it would be doing violence to the law to say that lie could be
permitted to complete his entry.

Again, this condition in the deed is one in which a stranger sucit as
the government is in this case, has no interest whatever. (The Board,
etc., v. The Trustees, etc., 63 I]]., 204.) No one but the parties to this
deed can call into question this instrLment. As to all the world, except
them, Joseph Krotz has the absolute fee simple estate in that land; he
alone can defeat it, and only the grantor can forfeit it. It would seem as,
if every incentive to personal interest would prompt him to comply with
its terms in the future as he has in the past, and after him that his
grantee or his heirs, would be prompted by the same self-interest to see
that no breach of the condition was made.

While, for the purpose ef deciding the question presented here it is
sufficient perhaps to hold that this is a condition subsequent, yet it may
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well be doubted whether a court of equity would not hold it to be a
covenant. The invariable rule is that forfeiture of estates is abhorrent
to equity, and where stipulations in conveyances can be construed into
a covenant and compensation can be made in money, courts of equity
will not lend their aid to work a forfeiture. (Gallaher et at. v. Herbert,
117 Ill., 160; Lindsay v. Lindsay, 62 Ga., 546; Anthony et al. v. Ste-
phelis, 46 Id., 241; 4th Kent's CoM., 131.) The plain terms of this con-
dition convey to the mind the intent of 'the parties, which was that a,
home should be proVided a living, medical aid and a decent burial fur-
nished the grantor. It is not at all certain that on a breach by the
grantee, after his compliance for nearly eleven years, a court of equity
would not declare this a covenant and render judgment accordingly,
notwithstanding the words of forfeiture. In any event, I apprehend,
the grantor would have her election as to the remedy she would pursue.

I cannot escape the conviction that Joseph Krotz was, i contein-
plation of the statute, at the time of the entry of the land in dispute,
seized in fee simple of one hundred and sixty acres of land in Kansas,
and for this reason disqualified from making entry in Oklahoma.

Your office judgment is therefore reversed, and KrotZs entry will
be canceled.

IlLIOAD LANDS-SECTION 5, ACT OF MARCH .3, 1887.

AUSTIN v. LUEY ET AL.

The right to perfect title under section 5, act of March 3,1887, may be properly
accorded to one who appears to have bought the land in question frot a rail-
road company and paid the agreed price therefor, even though no deed has been
executed by the company.

The right of purchase nuder said section will not be defeated by a mineral claim,
unless it is made to appear as a present fact that the land is more valuable for
the lineral therein than for agricultural purposes.

Secretary Smith to the Commissioner of the General Land Office, December
(J. 1. H.) 28, 1895. (C. J. W.)

The land involved in this case. is the fractional NW. I of the NW. 
Sec.9, T.16N., 11.9 E., Sacramento, California. It is within the primary
limits of the grant to the Central Pacific Railroad Company under the
act of July 1, 1862 (12 Stat., 489), but was excepted from the operation
of the grant by reason of a pre-emption tiling and settlement made
thereon by a qualified pre-emptor, Charles Foster, at the date the right
of the company attached (September 14, 1866,) under its grant. The
claim of the company to said tract was rejected by the Department
January 30, 1886 (Central Pacific R. R. Co. v. S. S. Lucy, 120 L. & R.,
223), and Luey's filing for the land theretofore rejected by the local
officers (July 26, 1882,) was by direction of your office allowed.

The controversy over this tract of land was the subject of a decision
by the Department March 7, 1891, in the case of S. S. Lucy v. Cornelia
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Austin (214 L. & R., 390-399); again, on review which was denied March
16, 1892 (238 L. & R., 239).

In said decision it was held that since the land was excepted from
the grant, the same had been at all times subject to entry after the
township plat of the public survey was filed in the local office (March
16, 1868). It was also found that Cornelia Austin was the first
settler on the land; that she, with her husband, made settlement
thereon in the year 1859, and remained there until March, 1862, when
they sold their improvements to one Wilson; that they repurchased
from said Wilson in 1867; that she and her husband lived on the land
until 1870, when Mr. Austin died; that she thereafter continued to,
reside upon and improve the land, her improvements amounting in
value to about $3,000.00.

It was further found from Mrs. Austin's admissions and exhibits that
she depended upon the railroad company for her title; that she had
assisted the company as against the efforts of certain mineral claim-
ants, and obtained a decision from this Department (July 10, 1872),
holding the land to be agricultural in character; that she employed
counsel and secured the attendance of witnesses in behalf of the
company as against Lucy, who successfully resisted the company's
claim.

After the company's claim was defeated, Mrs. Austin communicated
with your office in relation to her right to make homestead entry for
the land; your office advised her (March 31, 1886,) that she could, if
qualified, "file or enter said land, and the priority of right as between
you and Luey can be determined when either party submits final proof;
or, if preferred, you can first institute a contest against Luey's filing,
and, if the same is successful, you can then enter the land."

On April 17, 1886, she made homestead entry of the laud. Ly's
filing was allowed one month prior to her entry.

The Department further held from these facts that Mrs. Austin did
not settle on the land with the intention of claiming the same under the
settlement laws; and that since Luey's filing was placed of record prior
to the date of her homestead entry, the latter had the superior right'to
the land, both parties having settled thereon and both showing that
they were in every way qualified to make entry.

From certain exhibits in the case, it appeared that Mrs. Austin
might be able to show that she or her husband had purchased the land
from the railroad company. It appeared, also, from Lucy's statement
and affidavits in the case, that a part of the land embraces what is
known as the " Emancipation Quartz Mine," and that the same had
been successfully mined since 1888.

A petition was also filed in the case by Edward Gagen and John
Fox, the alleged owners of the mine, supported by sundry affidavits
tending to show that the mine was a valuable one. Petitioners asked
for a hearing to prove the character of the mine.
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The Department thereupon ordered a hearing to enable Mrs. Austin
to show that she, or her husband, purchased the land from the railroad

company, and, if so, to give her the right, if she so desired, to purchase
the land under the 5th section of the act of March 3, 1887 (24 Stat.,
556). Also, to enable the mineral claimants to show the character of
the alleged mine, with a view to a segregation of the same, should the
hearing establish its mineral character.

The effect of the decision was to award the land to Luey, should the
hearing show that Mrs. Austin or her husband was not a purchaser
from the company, and that the land was agricultural and not mineral.

The hearing was accordingly had, and the register held that Mrs.
Austin was entitled to purchase the tract under the act of 1887; also
that the land has very little present value for mining purposes, and is
of more value for agricultural purposes, thus awarding the right to Mrs.
Austin to purchase the whole tract. The receiver, havingbeenof coui-
sel for Mrs. Austin, took no part in the decision.

On appeal, your office, by decision dated April 13,1894, affirmed that
action, and the mineral claimants have appealed to this Department.

The question presents itself did Mrs. Austin or her husband have
such contract o agreement with the Central Pacific Railroad Corn-
pany in reference to this land, as to bring her within the provisions of
the act of Congress of March 3,1887(24 Stat., 556). If Austin, or Mrs.
Austin, ever had a deed from said company, it has been lost or mis-

* placed. It does not seem likely that such deed was ever actually exe-
cuted. The testimony indicates that there may have been written evi-
dences of such contract, which Mrs. Austin, since her husband's death,
has not been able to find. The written evidence of a contract vith the
railroad company in reference to the purchase of this land by the Aus-
tins, as far as disclosed by the record, is as follows:

B. B. Redding, land agent of the company, in a letter addressed to
J. M. Walling, attorney, in reference to this land, under date of Decem-
ber 23, 1878, says:

The records of our office shows that this land is now clear to the railroad company,
and we have had it marked to be included in the next listing and patent, when it
will be sold to Mrs. Austin at the agreed price. I think all difficulties have been
removed, and there is nothing now to prevent the company from obtaining title.

By letter of April 10, 1879, the company, by its agent, B. B. Bed-
ding, stated to Mrs. Austin:

Your letter of March 7th duly received. We have it entered on our books that
whenever the company gets title to the NW. of NW. J Sec. 9, T. 16 N., R. 9 E., Silas
Austin or his heirs is to purchase it from-the company at $2.50 per acre. No other
person can get it, but we have not got title to it yet and will not get title to it until
a case now pending in the supreme court of the United States is decided........
You state that the money was sent to the railroad agent last December in full for
this land. We have received no money for this land. We could not receive it until
we got title to the land. We can not sell it or take any money for it until we get
title to it . I can only say to you that our books show that you, or the heirs of
Silas Austin are to purchase this land whenever the company gets title.
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By letter of Jane 20, 1879, said agent says:

Yours of June 16th received in relation to NW. of NW. I Sec. 9, T. 16 N., R. 9 E.
We have got this land now in shape to be listed. We will have it listed and pat-
ented in short time when you will be notified to send the money and receive your
deed. Everybody has been notified, including Mr. Kitts, that the land could be
sold to no one but to you, therefore you need have no fear in relation to the matter.
We do not want the money until we get the patent froni the Government, when you
will be duly notified.

By letter of October 17, 1879, the said agent says:

Your letter of October 11th received. Mr. Symington was here and knew as well
as you do that no other person living, when the patent comes, can buy the NW. of
NW. , Sec. 9, T. 16 N., R. 9 E., from the railroad company, ut you .... . If
you will be kind enough to be patient and rest your soul in patience, I will give my
personal attention to see that you get title to this piece of land when the patent is
received. You need have no fear or be uneasy about it. If you will have confidence
in me I will give it personal attention.

In letter of December 23, 1879, the agent says:

The records of our office show that this land is now clear to the railroad coin-
pany and we have it marked to be included in the next listing and patent, when it
will be sold to Mrs. Austin at the agreed price.

May 24, 1883, William S. Miles, land agent of the Central Pacific
Railroad Company, writing to Mrs. Austin, says:

Just as soon as it (the patent) conies I will inform you, and should the railroad
company receive patent for the NW. j- of NW. f, Sec 9, T. 16 N., R. 9 E., they will be
able to give you a title without further delay, then if the heirs of Silas Austin are.will-
ing to release the company from its contract with him, the deed can be made to your
son .... We regret the conipany could not have made its title to you before
this time.

Mr. Swezy, attorney for Mrs. Austin, testified that in June, 1892,
after hearing was ordered by the Department, he went to the landi
department of the company to investigate the records; that he endeav-
ored to get Mr. Mills, the land agent, to testify by deposition as to the
letters and correspondence in his office relating to the sale of the land;
that Mr. Mills declined to do so, stating that he had not time to look
up the matter, and did not want to be bothered about it.

It appears in. evidence that in Jane, 1892, Mrs. Austin, through her
attorney, paid the company $50.00, being the balance of the payment
for the land.

On July 18, 1892, W. H. Mills, the land agent, wrote Singer and
Swezy, Mrs. Austin's attorneys, as follows:

The application of Silas Austin to purchase the NW. + NW. , Sec. 9 T. 16 N., R.
9 ]3., M. D. M., was filed in this office on 15th May, 1869.

During the year 1869 Silas Austin defended the company's right to the tract in a
contest in the United States Land Office with mineral affiants, and he paid the
expenses of the contest. In consideration of the sum so paid, and a further pay-
ment in the sum of One Hundred ($100) Dollars the land was during the year 1869
agreed to be sold to the said Silas Austin, which further payment sum was after-
wards reduced to Fifty ($50) Dollars, and fully paid.
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Mrs. Cornelia Austin is entitled to a deed conveying to her all right, title and
interest of this company, in and to the land heretofore (lescribe(, which will issue
to her in due course of business.

This last letter seems to admit the receipt of the 1)urclhase money for
the land. It admits performance upon the part of the Austins of all
that they were to do in consideration for the land, and that a deed was
then due Mrs. Austin conveying to er all right, title and interest of
the railroad company in and to said land. Aside froml the mere mat-
ter of form, this letter is a receipt for the purchase-money for the land,
and an obligation to make a deed. It is signed by an agent of the cor-
poration presumably authorized to bind the company. The railroad
company could be compelled to execute title, if it hcd title. It justifies
the conclusion that the Austins paid for the laind. Other evidence
shows that they went into possession in 1867 and have occupied it con-
tinuously ever since and have pt on improvements valued at $3,000.
We have therefore written acknowledgmsent of the receipt of the pur-
chase-money, twenty years' continuous possession, and improvements
valued at $3,000, to take this case out of the operation of the statute
of frauds, if that statute applied.

When we come to consider the spirit and'purpose of the act of Con-
gress of March 3, 1887 (24 Stat., 556), I think it will be apparent that
it was intended to cover contracts other than those evidenced by deed,
since it applies exclusively to lands sold or contracted away by rail-
road companies before such companies had themselves obtained title
or patent. Obviously, the terms purchase and sale, as used in said
act, are not to be understood in their technical and limited meaning,
but rather in their widest and most comprehensive meaning, which
would, I think, include such contracts for the sale of such lands, as
had been performed in whole or in part by the purchaser, or as had
resulted in the occupancy and improvenent of the lands, no matter
how such contracts were evidenced, so that they were clearly and sat-
isfactorily proven.

Certainly Congress did not proceed upon the idea that the com-
panies, as a rule, would execute deeds before they obtained patents,
nor did they itend to exclude from the provisions of the act all col-
tracts in reference to sales which were not evidenced by the execution
of a deed.

Section five of the act of March 3, 1887 (24 Stat., 556) provides as
follows:

Where any said company shall have sold to citizens of the United States-as a
part of its grant-lands not conveyed to or for the use of such company, and where
the lands so sold are for any reason excepted from the operation of the grant to said
company, it shall be lawful for the bona fide purchaser thereof from said company,
to make payment to the United States for said lands at the ordinary government
price for like lands, and thereupon patent shall issue, etc.

I conclude that the facts bring Mrs. Austin within the provisions of
the section of the act just quoted, and that she is entitled to patent
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for the land (except such part as may be mineral) on paying the gov-
ernment price therefor.

There remains for consideration the mineral rights of Gagen et al. as
presented by their appeal. If it were a question between Luey, or his
administrator, and the mineral claimants, it would be easier of solution.
It is apparent from the record that Luey and these claimants were
making common cause against Mrs. Austin, and that Luey made no real
defense against the contentions of the mineral claimants, but, apparm
ently, aided them. Mrs. Austin defended earnestly, but under unfavor-
able circumstances.

On April 13, 1894, your office, in passing upon this branch of the
case, addressing the local officers, said:

A hearing in the above entitled matter was held in your office January 10, 1893, in
pursuance of the decision of the Honorable Secretary of the Interior, in the matter of
Lueyv . Austin, dated March7, 1891, in which you were directed to conduct a hearing,
after due notice to all parties in interest, to determine the character of the land, as to
mineral or non-mineral, and to allow Mrs. Austin to show that she or her husband
-was a purchaser from the C. P. R. R. Co., with a view if she so elect to purehase the
same under the provisions of the act of March 3, 1887 (24 Stat., 56).

At said hearing all parties appeared in person and by their attorneys and offered
evidence. Mrs. Austin claimed the right to purchase the forty acres (fractional)
described in the caption by virtue of the fifth section of the act of March 3, 1887,
sepra.

Luey claims the same land by virtue of a pre-emption filing, and Gagen claims
that part of said land embraced in the " Emancipation " lode claim located in part
on said tract. From the evidence so submitted the register decided July 7, 1893,
holding the land to be agricultural in character, and according to Mrs. Austin the
right to purchase the land in controversy under the provisions of the act of March
3, 1887. (The receiver declined to join in said decision for the reason that he had
acted as attorney for Mrs. Austin in said matter prior to his appointment to office.)
From said decision the mineral claimant, and the administrator of said Lucy (said
Luey having died since the hearing) have respectively appealed to this office. With
your letter dated August 18, 1893, you transmitted the record and evidence to this
office, and said matter is before me on appeal.

The mineral appellant complains of nine errors in your said decision, two of which
I deem material, viz:

1. Error not to have rejected the evidence of Mrs. Austin and her witnesses touch-
ing the character of the land, because of her alleged failure to bring herself within
the provisions of the act of March 3, 1887.

2. Error to have found from the evidence that that part of the land in controversy
embraced in said " Emancipation " lode claim is more valuable for agricultural pur-
poses than for its minerals.

I have duly considered the record and evidence in this matter, and hold that
neither of these exceptions is well taken.

1. In the determination of the character of the land the United States is a party
in interest, and therefore any evidence offered tending to prove the character of the
land should have been received and considered by yon, irrespective of the disposi-
tion to be made of the land in the event of its being found to be non-mineral in
character. The fact that Mrs. Austin is an applicant for the land could not alter
the effect of the testimony offered to show the character of the land.

2. As to the second exception of mineral appellants: It should be remembered
that said mineral claimants caie into this case in the capacity of protestants, that
by decision of the Honorable Secretary of the Interior dated June 10, 1872, the land
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involved herein was held to be non-mineral in character, and it is therefore incumbent
upon said mineral appellants to make such a showing as would justifyr a reasonably
prudent au ia expen ding his money for the development of this property as a mining
claim, and that as a present fact said land is more valuable for its minerals than for
agricultural purposes. And these facts must be proven affirmatively by a prepon-
derance of the evidence.

It appears from the evidence that the " Emancipation"1' lode claim was located by
one Fox on July 13, 1878, is partly located on the land in controversy, and that by
mesue conveyance the said (Gagen ovs an interest in said clalim. It further appears
that in the development of this claim two tunnels have been constructed, one of
them was abandoned in 1887, after having been operated since 1867, and having pro-
duced a little more than seven thousand dollars worth of gold, but it appears from
the evidence and exhibits that no part of this " old" tunnel is on the land in con-
troversy but is on section eight.

It appears that since the abandonment of the ">old" tunnel a "new" tunnel has
been constructed which commences on section eight, and extends into the land in
controversy, and- from which said "new" tunnel more than seven thousand dollars
worth of gold has been taken, but there is nothing to show what part of this return
was taken from the land in controversy, neither does it appear from a preponderance
of the evidence that there is a well defined ledge or vein on the land in controversy.
It does appear, however, that whatever the formation may be, whether a vein or
simply a "seam", it has been worked down to the water level, and has been prac-
tically abandoned since 1889, and cannot be worked on account of the water until
extensive surface workings are constructed, and *vhether or not it can then be
worked at a profit, so far as the evidence shows is a matter of conjecture. On the
contrary the land is shown to be valuable for agricultural purposes, producing hay,
frnits and vegetables in great variety, and at a profit.

The mineral claimants in their appeal insist: first that Mrs. Austin was
not entitled to be heard in the case, and next, that your office erred in
finding that said land was more valuable for agricultural than mineral
purposes, and that the mine was practically abandoned. The evidence
upon which these findings rest is to some extent conflicting, and I am
not prepared to say, since your office and the register, who heard the
ease alone, concur in the findings that they are not supported by a pre-
ponderance of the evidence. Special objection is made to the finding
that the mine was exhausted above the water level and was not shown
to be of present value as a mine, and had been practically abandoned,
for the reason that the seeming abandonment was attributable to the
refusal of Mrs. Austin and her son to allow hoisting machinery to be
erected on the srface of the land occupied by them.

The theory of the mineral claimants is that the lode or vein on their
own property, extends across their line into that occupied by Mrs. Aus-
tin. The continuance of the lode or seam below the water level could
about as well be tested near the dividing line on their own property as
on this, and there appears nothing to have prevented the making of this
test, but the fact remains that evidence is wanting of the presence of
ore in paying quantities below a water level, aid at the date of the pro-
test of claimants.

Your office dismissed said protest after consideration of all the evi-
dence, and your decision is approved.

1438-VOL 21- 33
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RAILROAD LANDS-ACT OF OCTOBER 1, 190-1R1E-EMPTION.

MCIL1ARGEY V. JOI-INSON.

In the absence of a filing or entry allowed for lands in the second indemnity belt of
the Northern Pacific grant, there is nlo claim subject to transfer under section 2,
act of Octoher 1, 1890.

,One who fails to inake pre-emption final proof within the statutory life of the filing
can not be permitted toperfect his elah in the presence of an intervening adverse
right.

Sectary Siith to the Commissioner of the General Land Ofce, December
28, 1895. (I. D.)

Involving the W. j of the SE. I of Sec. 10, and the N. i of the NE.
£Sec. 15, T. 55 N., R. 8 W., offered land, Duluth land district, Minne-
sota.

Mcllhargey on September 23, 1891, filed his pre-emption declaratory
statement for said land alleging settlement September 16, 1891. The
receipt he took was endorsed across its face: " Under section 2, act of
Oct. 1, 1890," and he claims that he was entitled under said section to
transfer a claim lie had theretofore held on the NE. I of Sec. 23, T. 55
N., it. 12 W., with settlement thereon of November 7, 1887, being
unoffered lands within the second indemnity belt of the grant to the
Northern Pacific Railroad company. The tract last described was
selected by the Northern Pacific R. R. Co., October 17, 1883, and
Melihargey's declaratory statement was offered for tiling November 9,
1887. The land was finally awarded to the railroad company.

Johnson made homestead entry for the SW. 1 of the SE. i of Sec. 10,
the N. - of the NE. , and the NE. L of the NW. I of Sec. 15, which
included part of the land in controversy.

MeIlhargey having filed his pre-emption declaratory statement on
the tract in controversy September 23, 1891, applied to make final
proof therefor on August 10, 1893, accompanied with his affidavit of
that date, averring that his filing was made under Section 2 of the act
of October 1, 1890 (26 Stat., 647). That section provided that qualified
entrymen under the homestead or pre-emption laws who in good faith
settle upon and improve land in said second indemnity belt " having
made filing or entry of the same, and for any reason other than volun-
tary abandonment failed to make proof thereon, may, in lieu thereof,
within one year after the passage of this act, transfer their claim to any
vacant surveyed government lands subject to entry," etc.

Bat MIcIlhargey had no filing or entry on the land in township 55, as
indeed it was not subject to entry on November 9 1887, the time he
applied to file on it, and the receipt he attaches to his appeal shows
that the local officers did not receive and file it, but, as appears by
endorsement thereon, held it in abeyance subject to the prior rights of
the railroad company. He therefore had no claim nder said section 2,
to transfer.
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But aside from that, when he filed his pre-emption declaratory state-
ment on the land in controversy September 23, 1891, alleging settle-
ment September 16, 1891, it was upon offered land, and the time within
which final proof should have been made expired September 16, 1892.
He urged that he did know the difference between "offered" and
4unoffered" lands and supposed he had thirty-three months from settle-
ment within which to make proof, but the receipt he took, dated Sep-
tember 23, 1891, which he attaches as an. exhibit to his appeal, describes
the land in -controversy as "offered" land, and says on its face that
"the time within which final proof is required .... . . is on offered
lands in twelve months from date of settlement."

His application to make final proof on August 10, 1893, was denied
by the local officers and no appeal was taken. His second application
of March 3, 1894, to make final proof was also denied by the local offi-
cers, and is rejected by your office decision from which this appeal is
taken.

The denial of his application to make final proof because of the expi-
ration of time and the intervening homestead entry of Johnson, must
be sustained. This disposal of the case renders it unnecessary to con-
sider the mnotion to dismiss Mollhargey's appeal.

Your office decision is affirmed.

RAILROAD LAND-SECTION 3, ACT OF SEPTEMBER 29, 1890.

GATES ET AL. V. MCJLROY.

The right of purchase accorded a licensee nder section 3, act of September 29,
1890, is not affected by an expired lease of the occupant's right under which no
adverse claim is asserted.

Secretary Smith to the Commissioner of the General Land Office, December
(J. . H.) 28, 1895. (C. J. W.)

f have considered the appeal of Robert H. McIlroy in the above
entitled case from your office decision of June 1, 1894, wherein is
reversed the action of the local office in recommending that the home-
stead entry of Edwin R. Gates for the NE. 4, Sec. 11, T. lo S., R. 7 E.,
San Francisco land district, California, be canceled, and Mcllroy be
allowed to purchase the same. The land in controversy was included
within the grant to the Southern Pacific Railroad Company, forfeited
by the act of Congress approved September 29, 1890 (26 Stat., 496)..
The record shows that James Parmer claimed, under the third section
of said act, the S. of Sec. 35, T. 14 S., R. 7 E.

B. H. Mclroy claims, nnder the third section of said act, the E. J of
E.4, Sec. 35, T. 14 S., R. 7 E., and the NE. of Sec. 11, T. 15 S., . 7 E.

Edwin R. Gates made homestead entry for the NE. -, Sec. 11, T. 15
S., R. 7 E., August 15, 1892.

McIlroy gave notice of his intention to make final proof, and Gates
and Parmer were summoned to appear at the hearing had February 15,
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1893. During the trial, Parmer withdrew his claim, leaving the contest
between Gates and Mellroy.

After hearing the testimony the local office rendered its decision,
holding that the entry of Gates should be canceled, and that Meliroy
should be allowed to purchase the lands claimed by him.
* Gates in due time appealed to your office, and after an examination
of the record the aforesaid opinion of the local office was reversed, the
final proof of Mcllroy was rejected, and the entry of Gates held intact.

From this decision Mellroy appeals to this Department.
The only questions that need be considered by this Department are,

whether or not Meliroy had such a deed, written contract with, or
license from the Southern Pacificailroad Company as is contemplated
by the act of September 29, 1890; and if he had such contract or license
was he qualified to purchase the lands in controversy on the date of
said act.

On the question of his contract with or license from the railroad
company McIlroy testifies substantially that about September, 18707
he bought from one Samuel Ackley the possessory right to these and
other lands for the sunm of 2,000, cash; that in 1872 he got a circular
in pamphlet forn, printed by the Southern Pacific Railroad Company,
requesting citizens to settle on their lands, to take them up and
improve them, under which he made application to purchase the N. -
of See. 11, T. 15 S., R. 7 E.; that the circular was to the effect that the
company wanted their lands taken up and improved, and that the par-
ties who made improvements should have the first preference to buy,
when said lands were for sale, and that the improvements should cut
no figure in the price; that he did not have a copy of the circular and
has asked Mr. Madden, the land agent of the railroad company, for a
copy, but had failed to get one; that he had received an answer to his
application from the Southern Pacific Railroad Company, printed on
the usual form; that said answer has been lost or destroyed, the last
time he saw it being in 1890, and he has been unable to find it after
diligent search; that he has never lived on said land, but that he has
cultivated 35 or 40 acres of it and grazed the remainder. Counsel for
Mellroy introduced a certified copy of his application to purchase the
aforesaid land from the railroad company, dated January la, 1873.

Following the decision in the case of Eastman v. Wiseman, 18 L. D.,
337 (syllabus quoted), wherein it was held that "The provisions of
Section 3, o the forfeiture act of September 29, 1890, according a
preference right of entry to persons who are in possession of forfeited
lands under 'license' from a railroad company, extend to one who takes
possession of and improves such. lands under the circular invitation of
the company, and in accordance with said circular applies to purchase
said land of the company," your office properly held that Mellroy
established sch a license from the Southern Pacific Railroad Company
as is contemplated by the act of September 29, 1890.
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It is claimed by Gates that notwithstanding McIlroy was once in
possession of this land by virtue of his license from the railroad com-
pany, he subsequently parted with his, possession and his right to
become the purchaser of it, and is now estopped from asserting such
right as against him. As evidence of the fact that Mellroy had parted
with his rights as a licensee of the railroad company, an instrument
signed by said R. H. McIlroy and John Byer was introduced and is as
follows:

EMMETT, Jainuary 1, 1886.

Know all men by these presents that I, R. H. McIlroy, have this day sold the
right to John Byer to take up and improve the NE. of See. 11, in T. 15 S., R. 7 E.
M. D. M., for the suln of $100 (one hundred dollars) and: the use of said land to farm
and graze until said land shall be restored back subject to homestead and pre-emp-
tion, and for one year after said land does go back to government, then it is further
agreed between the parties that at any time said John Byer shall want to sell out
he shall give said McIlroy or his successor the first privilege to buy said lanid above
described, and it is further agreed that the $100 (one hundred dollars) is to be paid
in work at times when said -Mcllroy shall need it on his ranch as that may be agreed,
upon for such labor. As witnesseth our hands and seals this day above written.

Signed and sealed in the presence of Win. N. Mellroy.
R. H. MCILROY (seal)
JOHN B7ER (seal)

Does this instrument amount to an assignment of McIlroy's right to
become a purchaser of the land under the forfeiture act, sprc ?

The instrument recites that McIlroy has sold to Byer the right "to
take up and improve (the land in question) and the use of said land
to farm and graze, until said land shall be restored back subject to
homestead and pre-emption and for a year after it goes back to govern-
ment." The instrument expired by its own limitation September 29,
1891, if it was ever made operative by delivery. There is no evidence,
however, that it was ever delivered to Byer. It comes from the cus-
tody of McIlroy and gets into the record in a questionable way, through
one who had previously been McIlroy's attorney. Byer is laiming
nothing under it, nor does Gates, who introduced it, claim under it.
It is at most a lease of McIlroy's rights. If he could assign them he
-could also lease.

The testimony is not clear as to whether Byer was in possession Sep-
tember 29, 1890, or not. If he was, he was there as McIlroy's tenant.
This instrument, in my opinion, does not affect McIlroy's rights under
said forfeiture act. It is insisted, however, that he is estopped from
exercising such rights as against Gates by reason of his acts and
representations to Gates touching the condition of the claim. If he
encouraged Gates to take possession of the land and to expend labor
and money upon it, as a claim open to settlement and occupancy, laying
no claim to it himself, as Gates and his wife say he did, then he is
estopped; on the other hand if Gates went on as MoIlroy's tenant,
with the understanding that if McIlroy could not purchase under said
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forfeiture act, thea Gates could hold for himself, and that the improve-
ments were made by Gates, with a full knowledge of McIlroy's claim,
as testified by McIlroy and his son, then Mellroy is not estopped.

This is purely a question of fact and the testimony in reference to it
is so nearly balanced that it becomes difficult to say where the prepon-
derance is. O one side is Gates and wife, and on the other is McIlroy
and his son. The circuimstances, to my mind, rather support MeIlroy's
insistence. The local officers, who had the advantage of personal
observation of, and acquaintance with, the parties, seem to have believed
Mcrlroy's version of the facts. I am inclined to the same view of it,
and therefore your office decision is reversed, the finding of the register
and receiver is affirmed, and the right to purchase the land under the
forfeiture act of September 29, 1890, is awarded to McIlroy.

PRIVATE LAND CLAIM-ACT OF MIARCH 2, 1889..

WHEELER v. THE BESSY HEIRS.

The special act of January 10, 1849, authorizing a location in fll satisfaction of a
certain confirmed settlement claim is a grant of an estate in land wvhich at the
death of the grantee descends to his heirs.

The provisions of section 1, act of March 2, 1889, with respect to the disposition of
land at private entry, are in no wise applicable to the location authorized by
said special act of 1849.

Secretary Smith to the Commnissioner of the General Land Office, December
28, 1895. (J. L.)

This case involves six hundred and forty acres of land within the
former Greensburgh land district, Louisiana, to be located in accordance
with the act of January 10, 1849 (9 Stat., 753).

Under the act of Congress "for ascertaining and adjusting titles and
claims to lands in that part of Louisiana which lies east of the Mis-
sissippi and island of New Orleans," Antoine Bessy, alias Anthony
iBessee, established his right to a particular tract of land containing
six hundred and forty acres in the parish of East Baton Rouge, Loui-
siana, and procured a certificate therefor, showing its location and'
boundaries, to be used as the basis for an order of survey by the
surveyor general. It appeared upon actual survey that the laud so
acquired "by virtue of settlement and inhabitation." conflicted with
some claim held under a different and superior title. Whereupon Bessy
or Bessee applied to Congress for relief. And on January 10, 1849, the
following act was passed:

Be it enacted by the Senate and Honse of Representatives of the United States of
America in Congress assembled, That the surveyor general of the State of Louisiana
is hereby authorized and directed to locate for Anthony Bessee, in fall satisfaction
of his six hundred and forty acre confirmed settlement claim in the parish of East
Baton Rouge, Louisiana, the like area, according to the lines of the public surveys,
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-upon any unappropriated land belonging to the United States i the Greensburghl
land district, Louisiaiia, and upon the return of a certificate of such location to the
General Land Office, a patent shall issue to the said Bessee.

Approved, January 10, 1849.

Anthony Bessee died in Baton Rouge, Louisiana, on the 7th day of
January, 1852.

On April 29, 1872, D. W. C. Wheeler by D. J. Wedge, Esq., his
attorney, filed an application with the surveyor general for ,scrip,"
or certificates of location for six hundred an(l forty acres of land to be
issued under the third section of the act of June 2 1858 (11 Stat., 294).
Wheeler claimed that on April 23, 1872, for the suin of fifty dollars, he
purchased from the administrator or " succession " of Antoine Bessy,
deceased, the following property, to wit:

A purchase land claim against the United States government for six hundred and
forty ares of date 1811, No. 338, shown by Cosby and Skipwith's Reports of 1821,
U. S. State Papers.

Upon said application the surveyor general on June 29, 1872, pre-
pared eight certificates of location numbered 233 A, B, C, D, E, F G,
and H, respectively, for eighty acres each, and on July, 31, 1872, trans-
mitted them to your office for approval and authentication. On Sep-
tember 3, 1872, your office acknowledged receipt of said certificates,
and called the attention of the surveyor general to the fact that the
special act of Congress above quoted in full, authorized and directed
the surveyor general to locate for said Anthony Bessee six hundred
and forty acres upon any unappropriated land in the Greensburgh land
district, Louisiana, in fall satisfaction of the claim which was offered
as the basis of said certificates, and directed him to report at an early
day whether such location was ever made, and if not, why the party in
interest failed to avail himself of the provisions of said special act .of
Congress.

On August 21, 1891, Louise Pessy and Adele Bessy, claiming to be
the only heirs of Antoine Bessy, alias Anthony Bessee, deceased, filed
with tie surveyor general a request, that in accordance with the special
act of January 1J, 1849, he locate for them six hundred and forty acres
of land on unappropriated land belonging to the United States in the
Greensburgh land district, and specified according to the lines of the
public surveys, the particular tracts upon which they wished the loca--
tion to be made. On August 25, 1891, the surveyor general by letter
addressed to Messrs. Robert B. and George Lines, attorneys for said
heirs., refused to. make sch location upon the ground, that the act of
Congress of March 2, 1889 (25 Stat., 854), provided that after the pas-
sage of said act no public lands of the United States, except those in,
the State of Missouri, shall be subject to private entry.

From said decision Louise and Adele Bessy appealed. On October
28, 1891, your office called the attention of the surveyor general to the
suspended claim of Wheeler aforesaid, ad directed that notice of the
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claim and of the appeal of the Misses Bessy, be served upon Mr. D. J.
Wedge, the attorney for Wheeler. Mr. Wedge was notified on Novem-
ber 16, 1891. On May 8, 1893, he caused to be filed the evidence of
purchase under which Wheeler claims. And on May 20,1893, Messrs.
lolcomb & Johnston, of Washington, D. C., entered their appearance
as attorneys for Wheeler, and advised the Commissioner that the case
was in order for action."

On June 18, 1894, your office held the aforesaid certificates of loca-
tion for cancellation, and directed that ocation in the Greensburgh
land district may yet be made under the aet of January 10, 1849, and
that patent may properly issue for the land so located to the heirs of
Anthony Bessee, who is now deceased.

Wheeler has appealed to this Department.
The Misses Bessy filed with their application to the surveyor general,

and as part thereof their joint adavit, which shows primcafacie the
following facts:

Antoine Bessy, alibts Anthony Bessee, had only two children ; a son
named Alexis, who died in the year 1840, leaving a widow, Helen John-
son, who is dead, and three children, Paul, Louise and Adele; and a
daughter named Cecile, who died without issue in the year 1868.
When Anthony died on January 7, 1852, his heirs were, his daughter
and three grandchildren aforesaid. When Cecile died without issue
in 1868, the three children aforesaid, her nephew and nieces, were her
heirs jointly. Paul died without issue in the year 1881, and his heirs
were his two sisters, Louise Bessy and Adele Bessy; who thus show that
they are now the only heirs of Anthony.

The facts thus shown are not contradicted or questioned y Wheeler
or any of his attorneys. They may be assumed to be true for the pur-
poses of this decision.

The act of Congress of January 10,1849, is a grant to Anthony Bessee
for valuable consideration, of an estate ii land which at his death
descended to his heirs.

"The purchase land claim," which WA'heeler thought lie bought.at the
" succession or administrator's sale on April 23, 1872, had no existence
then. It had been extinguished by full satisfaction on January 10, 1849,
by operation of the special act aforesaid.

I concur in your office opinion that, the act of March 2, 1889 (25 Stat.,
854), and the act of June 2, 1858 (11 Stat, 294) are irrelevant to this
ease; and that they do not affect the special act of January 10, 849;
which remains in full force, and must be obeyed; unless it shall appear
that there remain no unappropriated lands belonging to the United
States within the limits of the district of territory described in the act.

The act of March 2, 1889 (25 Statutes 854), Section 1, reads:

That from and after the passage of this act no public lands of the United States,
except those in the State of Missouri, shall be subject to private entry.

This relates to the private sale or entry of 'offered' lands under sections 2354 and
2357 United States Revised Statutes ..... These provisions of said acts of 1889 and
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1891, while forbidding the disposal at public auction or private sale of the mass of
public lands under the genera] statutes that formerly provided therefor, do not neces-
sarily prevent the disposal of lands under any act of Congress of a special nature
having local application, in such manner as therein provided for. (General Circular
of 1892, page 4.)

In the case of Kansas Pacific Railway Company v. )unmeyer, 113
U. S., 638, Miller, J., after quoting the words "Pre eniption," 'private
entry," and "sale," said:

In the terminology of the laws concerning the disposition of the public lands of
the United States, each of these words has a distinct wnd well known meaning in
regard to the mode of acquiring rights to these lands A sale for money in
hand, by an entry made by the party buying (i. e., a private cash entry), is through-
out the whole body of laws for disposing of the public lands understood to mean a
different thing from the establishment of a pre-emption or homestead right.

"Private entry" and "private cash entry" are synonymous in the
nomenclature of the Land Department.

Formerly the policy of the government, in administering the Land Departmient,
was, after due notice, to offer at public sale to the highest bidder the surveyed
public lands. Scl of them thus offered as were not then sold, were thereafter subject
to private sale, and could be purchased by what is known as "1 private cash etry."
The lands thus subject to private purchase became known, in land office termi-
nology as 'offered" lands; those that could not be thus purchased were knowvn as
"unoffered" lands. (Secretary Nobles Instructions to the Commissioner of the
General Land Office, 16 L. D., 327.)

Under said former policy, any person who was, or who had declared
his intention to become a citizen, could buy as much land as he could
raise money to pay for, and secure title by " private entry " or " private
cash entry." In this way non-resident speculators were absorbing
numberless tracts of 'land, and holding them from cultivation, hoping
to realize the " unearned inwrement vwhich would accrue from the
labor of others in developing the country. This practice was against
the policy of Congress which encouraged actual settlers in good faith
and residents. Therefore Congress put a stop to it. The act of March
2, 1889, had no other purpose. It repealed no other law. It disturbed
no bona fide rights whether vested or inchoate. It simply said that
from and after its date, the practice of selling "offered" land to
private persons for cash should be discontinued.

The Commissioner ightly held that said act had nothing to do with
the special act for the relief of Lessee. He had no scrip, no certificate,
no land warrant, no money to pay. He oiied the special act of Con-
gress; a statutory grant in. the nature of a float within the limits of the
Greensburg land district. He was not required to apply to the Coin-
missioner or to the Secretary; but only to the United States surveyor-
general in Louisiana; whose mandatory duty it was to locate six hun-
dred and forty acres, and return to the General Land Office a certifi-
cate of the location, as a basis for a patent.

Your office decision is hereby affirmed. You will cancel the eight
certificates of location prepared by the surveyor general and transmit-
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ted to your office in 1872. You will instruct the surveyor general to
obey the act of January 10, 1849; and to locate for the heirs of Anthony
Bessee six hundred and forty acres of land, according to the lines of
the public surveys, upon any unappropriated lands belonging to the
IUnited States in the Greensburg land district, Louisiana, as its limits
were established and recognized on January 10, 1849, and to return to
your office a certificate of such location, in order that a patent shall
issue to the heirs of said Bessee. The selections made by the heirs
aforesaid in their application to the surveyor-general dated August 20,
1891, and presented on August 21, should be respected in making said
location unless sufficient legal reasons to the contrary shall appear, as
to some one or more of the tracts selected.

01,CLAhIOMA TOWN LOTS-OCCTPA-NCY--AGENT.

BOWIE V. GRAFF.

The right to acquire title to town lots in Oklahoma under the act of May 14, 1890,
is dependent upon occupancy, not residence, and such occupancy may be begun
by au agent, and maintained thereafter through a tenant.

The presence of such agent in the Territory at the hour of opening will not operate
as a disqualification if he did not thereby acquire an advantage for his princi-
pal over other applicants.

Secretary Smnith to the Commissioner of te General Land Office, December
28, 1895. (E. E. W.)

STATE-MENr. The above named parties, Henry T. Bowie and Louis
Graff, are contesting applicants for deed to lots 1 and 2, of block 53,
in Lexington, Oklahoma. That portion of Oklahoma was opened to
settlement on the 22d of April, 1889, and on the 15th of May follow-
ing the townsite surveyor issued a certificate setting forth that the
lots were that day '" surveyed for, taken and occupied by Louis Graff."
The people residing on the townsite recognized the authority of this
surveyor to issue such certificates, and also recognized the certificates
as evidences of claim and occupancy. During the next month one
T. A. Baldwin, as agent for Graff, caused a house to be built on the
lots, at the cost of $225, purchasing the material, making payments
for labor, and doing everything pertaining to the improvement in the
name of the principal. As Graff's agent, Baldwin then authorized one
P. Et. Smith to rent the premises, and Smith rented them to Bowie,
who immediately moved into the house, and has occupied it ever
since. He paid rent f rom June, 1889, till some time in the year 1892,
when he ceased to pay, and, without surrendering possession to his
landlord, set up independent, adverse claim of right to title himself,
alleging that Graff had never established occupancy in person, and
that his agent, Baldwin, was disqualified by reason of being in the
country at the hour of opening. The rent at first was collected by
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Smith, and afterwards by one Abernathy, and accounted for to Graff
by Baldwin. Dring Bowie's occupancy he has made some repairs
and slight improvements. It is not shown that Graff' established occu-
pancy in person, and it is admitted that Baldwin is an officer in the
U. S. Army, and was with his command near the towusite at the time
of the opening.

The land was entered as a towusite on the 22d of July, 1893, at which
time Bowie was occupying the premises as aforesaid, and had paid no
rent, or otherwise acknowledged Graff's right, since the year before.
Graft had not abandoned his claim, but through his agent, Baldvin he
had made demand on 3owie for rent, and upon payment being refused,
he had demanded possession of the premises.

The trustees heard the case on the 14th of October, 1893, and awarded
the lots to Graff, holding that he was the legal occupant. O the 20th
of the same month Bowie filed an appeal and specification of errors,
but failed to serve copies on Graff. The record was sent up to the
General Land Office, and ol the 17th of January, 1895, the Assistant
Commissioner rendered the following decision:

Rule 46 of the Rules of Practice requires that "notice of appeal and copy of the
specification of errors shall be served on appellee within the time allowed for appeal,'7

which in this case was ten days from October 16,1893. The papers in the case con-
tain no evidence that Bowie's appeal was ever served on Graff or his attorney, and
in your letter of transmittal, dated November 27, 1893, you state that "no proof of
service of appeal filed in this case."

Under this state of facts it is held that there has been a failure to appeal in this
case and said decision, therefore, will be considered final as to the facts. See Rule
48 of the Rules of Practice.

The said board, however, committed an error in law in holding that Louis Graff ia
a legal occupant of said lots. There is no evidence in the case even tending to show
that he has ever been in the town of Lexington. On the contrary, it is satisfactorily
shown, in the absence of rebutting evidence, that he has never been in said town.
All the improvements which he caused to be placed on said lots were placed there
by an agent, and it is a well settled principle that no possessory right to public land
can be acquired through acts performed thereon by an agent. Such acts do not
make the principal a legal occupant of said lots, and that his application for a deed
thereto must be rejected. See 19 L. D., 363, on page 368.

The proposition that a tenant in possession will not be permitted to deny the title
of his landlord is unquestionably correct as a general rule, but where a party goes
upon public land as the tenant of one having no right to the possession, such tenant
may acquire title in his own name. (Downing v. Chapman, 18 L. D., 361 and cases
cited).

Board No. 4 found that Bowie was an occupant of said lot from June, 1889, to the
date of hearing, and that be ceased to pay rent for the premises from sometime
in 1892, but it failed to make any finding as to his general qualifications as a lot
occupant. If he is a duly qualified lot occupant, I can discover no reason for deny-
ing him a deed for said lot. Should this decision become final, and Bowie show to
your satisfaction that he is a qualified lot occupant, you will issue a deed to him on
the usual terms.

OPINION. The decision of the Assistant Commissioner that there
had been no appeal, and that the decision of the trustees was final as
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to the facts, is correct. And his review of the case on the questions of

law was also proper, notwithstanding the failure to appeal, and the

,coisequenit finalityof the decision of the trustees as to the facts. Rule

48, of the Rules of Practice; Witt v. Henley, 12 L. D., 198; Hazard v.

Swaiin, 14 L. D., 230.

But the decision of the Assistant Commissioner on the main point in

the case is erroneous. The doctrine that no possessory right to public

land can be acquired through an agent is sound as to homestead

entries, but it does not apply in the case of town lots. In the case of

,a homestead the principal consideration for which the grant is made

is that the etryman shall actually reside on the land-make it his

home. That is a requirement of the law, a condition of the entry, a

consideration for the grant, that cannot be performed through an

agent. Butin the case of town lots te consideration is occupancy,

and occupancy may be by residence, by tenant, or by improvement.

The act of Congress of May 14, 1890, 2 Stat., 109, provides that land

in Oklahoma-

may be entered as town-sites, for the several use and benefit of the occupants
thereof, by three trustees to be appointed by the Secretary of the Interior for that
purpose, such entry to be made nder the provisions of Sec. 2387 of the Revised
Statutes.

Section 2387 of the Revised Statutes provides that the entry shall

be " in trust for the several use and benefit of the occupants " of the

land, and that the execution of the trust, as to the disposal of the lots,

and the proceeds of the sales thereof, shall be conducted " under such

regulations as may be prescribed by the legislative authority of the

State or Territory i which the town is situated." The Legislature of

Oklahoma Territory has, by the act of December 25, 1890, Stats., Okla.,

1145, prescribed the following regulations:

See. 1. Whenever any portion of the public lands of the ITunited States have been
or shall be settled upon and occupied as a townsite ... .... . it shall be
lawful and the daty, whenever requestel by a majority of the occupants or owners
of the lots within the limits of the town, (for the proper officers) to enter at the
proper land office the land so settled upon and occupied, and bold the same in trust
for the several use and benefit of the occupants thereof and those holding by deed
or otherwise, according to their respective interests.

Sec. 4.. . . . (The trustees) shall, subject to the provisions of this act, by a
-good and sufficient deed of conveyance grant and convey the title to each and every
block, lot, share or parcel of the same to the person, persons, associations or corpo-
rations who shall occupy or possess or be entitled to the right of possession or
occupancy thereof, according to the several rights and interests of the respective
claimants in or to the same as they existed in law or equity at the time of the
entry.

Sec. 9. Should any one or more persons, associations, or corporations claim ad-
versely the title to any lot or lots, parcel or parcels of land within the boundaries of
such city or town, the party in possession, or i neither party be in actual possession,
-then the party first filing his application, shall be piiafacie entitled to deed. .

Sec. 10. The amount of ground which any one claimant shall be entitled to receive
.a deed for in a single tract, under the provisions of this act, unless said claimant, or
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his grantors, were in the actual peaceable possession of the same prior to its entry
as herein provided for, and had improved the same, and is still in the occupancy
thereof, may equal, but not exceed, two acres in extent: Provided, That such ground
be exclusively occupied by, or in the possession of, such claimant, and have perma-
nent and valuable improvements thereon. Such claimant shall also be entitled to a
deed for such additional lot, not exceeding in area thirty-five hundred square feet,
on which he may have substantial improvements. When any claimant shall llake
application for a deed to more than one tract, or parcel, he shall file, in additio to
his own affidavit as yequired by this act, the affidavits of at least two disinterested
witnesses, showing the nature, character and actual cash value of the improvements
upon such additional lot or lots so claimed.

Thus it is seen that the occupant, the one in possession, or who has
the right to possession, is entitled to deed. And to be an occupant, or
in possession, in the meaning of these statutes, it is not necessary to
reside on the premises. Under these statutes one may occupy, be in
possession, or invested with the right to possession, by residence, by
tenant, or by improvements. Actual possession as much consists of
present power and right of dominion as an actual corporeal presence.
Minturn v. Burr, 1 Cal., 107. Actual possession of (public) land is the
purpose to enjoy united with or manifested by such visible acts,
improvements, or inclosures as will give the locator the absolute and
exclusive enjoyment of. it. Staininger v. Andrews, 4 Nev., 59. There
can be no such thing as constructive occupancy under the townsite
laws, but there must be an actual bodily presence of the claimant or
some one for him on the premises; or a purpose to enjoy united with
or manifested by such visible acts, improvements, or enclosures as will
give the claimant the absolute aid exclusive enjoyment of it. Bender v.
Shimer, 19 L. D., 363. A claimant is not required to actually live on
a lot as on a homestead. It is sufficient if he makes a settlement and
improvements, though the improvements be occupied by another.
Such tenant occupies for him, the owner. Berry v. Corette, 15 L.
D., 210. The object of the law was to give the owners of lots a good
title to their property. Opinion of Attorney General, 1 Lester, 431.

The Assistant Commissioner's decision seems to be based on the
theory that while occupancy may be maintained by tenant, it cannot
be begun by agent, but must be initiated by the claimant himself.
That is a mistaken view. The supreme court of Utah has held that it
cannot be begun by agent, and also that the claimant must be a resi-
dent of the town. Hussey v. Smith, Pratt v. Young, and the Cain
Heirs v. Young. 1 Utalt 129, 347, 361. But on appeal of the case of
Hussey v. Smith the supreme court of the United States reversed the
Utah court, and held that deed should have been made to Hussey, who
was a resident citizen of the State of Ohio, and had never been an
inhabitant of Salt Lake City, the town in which the lot in controversy
was situated, who had never occupied the lot, and whose claim was
based only on a purchase of the improvements and right to possession
under a decree of foreclosure of a mortgage. ussey v. Smith, 99
U. S., 20.
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It is the uniform holding of the Department that occupancy may be
maintained by tenant, and no rule or reason is known to exist why
occupancy may not be initiated by agent, provided the agent acts in
the name of the principal, and the element of good faith is evident.

In this case everything was done in the name of the principal, and
good faith is evident i every act. The allegation that Baldwin was
disqualified to act as agent because he was in the country at the hour
of opening is not well taken. It is not necessary that the agent shall
possess the same qualifications as the principal, and Baldwin's presence
in the country at the hour of opening did not disqualify him, unless he
thereby acquired some advantage for his principal over his competitors
for the lots, and that is not even charged.

The decision of the Assistant Commissioner of the General Land
Office is reversed, and the trustees will be instructed to make deed to
Graff.

ACCOUNTS-SLTRATEY-MILEAGE RATE-ADJISTMENT.

W. C, MILLER ET AL.

The mileage rate of compensation for surveys is regulated by statute, and cannot be
determined by the average mileage per day made during the period covering a
survey.

The term " dense undergrowth," as used in the statutes wherein provision for aug-
mented rates is made, means such a growth as obstructs the use of the transit,
and seriously ipedes the work of chahinig the line.

A deputy surveyor should not be heard to complain as to the adjustment of his
account, where i the contract he agrees that no payment for work not per-
sonally done by him shall be made, and it appears that in fact he did no part
of the work in person, and that the government thereafter, to avoid the dis-
turbanlce of private vested rights, approves such survey, and fixes a just com-
pensation terefor which is accepted by the surveyor.

Under the provisions of section 8, act of July 31, 1894, the Department has no juris-
dictiou to revise an account that has been finally adjusted by the Auditor, and
due payment thereof tendered and accepted.

Secretary Smith to the Commissioner of the General Land Ofice, December
28, 1895. (AT. M. B.)

This is an appeal taken by the attorney of United States Deputy
Surveyors W. Clayton Miller and David M. White from your office
decision of July 29, 1895, wherein was refused the re-opening of two
certain accounts for surveys and resurveys executed under contract
No. 137, dated January 21, 1892 (entered into jointly by said deputies),
for the purpose of readjustment and payment of the further Suan of
$2,128.45 thereon, upon grounds hereinafter stated.

Miller qualified to both accounts, although it is claimed that he did
but a small portion of the work under the contract, while White, whom
it is alleged did a much larger share of the work, strange to say, quali-
fied to the correctness of neither. Such action is unusual and not in
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keeping with the usage on the part of contracting deputies in present-
ing-and the government i accepting and paying-claims for survey
of the public lands.

These accounts as originally presented, on the one hand, and as
adjusted by your office and paid by the disbursing officer of the Treas-
ury, on the other, can be more readily understood by the tabulated
statements, and the explanations thereof, given below.

Account for surveys, as made out and presented by te deputies.

STATEMENT NO. 1,
ils. Chs. Lks.

26 19 82 Standard lines, $13 (high rates) per mile - . $341.28
2 53 72 " " 9 (low rates) " "--. - .- . 24.04

124 53 53 Township " 11 (high rates) " "--.-.-.1, 371. 36
8 38 80 " " 7 (low rates) " "------------59.40

508 48 10 Section " 7 (high rates) " "-.-.. 3, 560.21
72 37 11 " " 5 (low rates) " "- ..- 362.32
44 65 93 Meander " 13 (high rates) , " "........ ..... 582. 71

11 71 14 " " 9 (low rates) "-....... ........ 107.00
2 55 09 Connecting 5 (low rates) " "------------------- 13.44

Total .$6,.,,, ........... ,, .......... ,421.70

(Idem) as corrected and adjusted by the General Land Office.

STATEMENT NO. 2.
MIs. Chs. lks.

62 67 84 Township lines, $11 (high rates) per mile- - ,,,,, $691.33
98 52 18 " " 7 (low rates) " "--.-,,-,,,,,- 690. 57
58 08 67 Section " 7 (high rates) " "--.,,,,,-.-,406.76

519 77 54 " I 5 (low rates) " ".,.,,,,.,,,,.,.,.2,599. 85
44 65 93 Meander " 13 (high rates) " "-......,,,, , 582.71
11 71 14 " " 9 (low rates) " "------------------ 107.00

2 55 09 Connecting " 5 (low rates) " "-----------------.13.44

Total, .................. .. - . - . . . . . - - - - . . - . - - $5,091; 66

Account for re-surveys as made out and presented by te deputies.

STATEMENT NO. 3.
Mls. Chs. Ls.

48 51 18 Standard lines, $13.00 (high rates) per mile$ .. . 632.32
3 12 80 " " 9.00 (low rates) " " .- 28.44

101 31 04 Township " 11.00 (high rates) -" "-1, 115.27
18 21 45 ' ". 7.00 (low rates) " " , 127.88

171 01 19 Section " 7.00 (high rates) " "- -,, 1,197. 10

4 35 43 " " 5.00 (low rates) " ".,,.,.,,,,. 22.21

Total - . $3, 123.22

(Idem) as corrected and adjusted by te General Land Office.

STATEMENT NO. 4.
Mis. Chs. lks.

16 09 43 Standard lines, $13.00 (high rates) per mile - . $209.53
13 65 81 " " 9.00 (low rates) " "- -,-,, -., - 124.40
26 21 22 Township " 11.00 (high rates) " "-,,,,,., . 288.92

115 20 01 " " 7.00 (low rates) " "- - - ------ 806.75
8 76 24 Section " 7.00 (high rates) - -- ,,, ,, -62.70

166 40 08 " " 5.00 (low rates) " "- ---- 852.51

Total-$ ... ... ... ... . .. . ,,, ,2, 324.81
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It will be observed that the total amount of the account, for original
surveys, claimed by the deputies, is $6,421.70, and that allowed by
your office after corrections and adjustment made in accordance there-
with, is $5091.66-showing a reduction of $1330.04; and total of account.
for re-surveys is $3123.22, which after like correction and adjustment
amounts to $2324.81, being a reduction of $798.41; aggregate reduction
$2128.45, the amount, as stated, now claimed by appellants.

The corrections made by your office in the accounts for surveys and
re-surveys consisted (1) in transferring to the column of township lines,
at the mileage rate for such lines-as will appear by a comparison of
statements 1 and 2-28 miles, 73 chains, and 54 links, of the Fort Hall
correction line (which is also a standard parallel), and 21 miles, 68
chains, and 74 links of the west boundary line of the reservation-as
will be seen by a comparison of statements 3 and 4-for which appel-
lant charged in said accounts, and now claim the rate of mileage
allowed by law for standard lines; and (2) in cutting down the num-
ber of miles of standard, township, and section lines charged for (to
the extent as shown by above statements) at the respective augmented
rates of $11 and $7; increasing, however, the linear mileage at the
respective minimum rates of $7 and $5 per mile.

The standard line mileage rate appears to have been disallowed by
your office, though not so stated, for the running of said correction
and boundary lines for the reason that it was not satisfactorily shown
that two sets of chainmell were employed and used in extending those
lines, as is prescribed by the Manual of Surveying Instructions for the
purpose of securing that high degree of accuracy so necessary in the
survey and establishment of standard lines.

In making up these accounts the augmented rates of $13, $11 and $7
per mile were charged for all standard, town ship exterior and section
lines, or portions thereof, where the same passed over lands which
appeared from the field notes to have been covered, at time of survey,
with dense sage," "dense sage brush," or a " dense undergrowth of
sage brush."

The record shows that your office, by letter "X M " of December 6, 1894,.
notified the contracting deputies, through the surveyor-general, that
their accounts had been adjusted, and that the stated disallowance had
been occasioned for the reason-substantially stated-that the lands
which were covered with such growth of sage brush, as above described,
should not be classed, or put in the same category, with those lands
specified in the act of Congress as " covered with a dense undergrowth,"
for which payment of the augmented rates of mileage were authorized
for the survey thereof.

No appeal was taken from your office decision of the last above
named date, the contracting deputies electing at that time, as it would
appear, to receive the amount awarded them under their contract upon
the closing of their said accounts in the General Land Office and the
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-Department of the Treasury, instead of calling in question the equitable-
ness of the award made by the decision of your office by an appeal
therefrom at the time, which allowance was just and liberal, regardless

* of the frauds charged against them (and not denied) in the execution of
surveys under their contract.

As a matter of fact, this appeal is from your office decision, as already
stated, of July 29, S95, wherein was refused application of appellants
made more than four months subsequent to aj nstment and payment of
allowance upon their said accounts) to have the same reopened for the
purpose of further action thereon.

Whether an appeal could properly be taken from the action of your
office of the last nam ed date, under the circumstances surrounding this
case, will be considered hereinafter.

With regard to complaint of appellants that only the township rate
had been allowed for standard lines, let it be admitted for argument's
sake, that an error was made in allowing said township rate for the Fort
Hall correction and west boundary lines of the reservation, with a total
length of 50 miles, 62 chains, and 2S links; since there is only a differ-
ence of 2 in the rates prescribed for the two lines-township and
standard-an allowance of the same would give them only $101.55
additional.

If it is proper to consider said allegation of error, then it would be
equally so to consider another question which is presented by the rec-
ord in that connection, which is as follows:

Of the total mileage of the two lines above named, 21 miles, 68 links,
and 74 chains, constitute the said west boundary line, for the entire
length of which the township rate was allowed and paid, while the
re-survey of that line was not authorized by the contract or any special
or general instructions.

If it is insisted that it became necessary (which is not admitted) to
re-survey that line in order to have a line upon which to close town-
ship, exterior, and section lines so as to complete the surveys author-
ized by contract, it cannot in justice be claimed that it was necessary
to retrace any portion of said line south of the ten-mile post thereon,
for the reason that there were no subdivisional surveys made in town-
ships adjacent to that line and south of said point, and no township
exterior line south of same point, run to said west boundary line, save

- the south township boundary line of T. 9 S., E. 32 W., which was coin-
cidently surveyed with the correction or south boundary line of the res-
ervation, which was extended from the guide meridian, and already
paid for, as such correction or boundary line. Thus it is shown that
beyond any question 11 miles, 68 chains, and 74 links of the west bound-
ary line were unnecessarily retraced, and that in said accounts $13 per
mile were charged for 9 miles, 58 chains and 74 links, and $9 per mile
for 2 miles, 10 chains thereof, amounting in the aggregate to $145.63.
Deducting, therefore, said sum of $145.63 from the amount charged for
the survey and resurvey of said lines, and giving appellants credit for

1438-VOL 21-34
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the $101.55 claimed by them, in the manner stated above, leaves a bal-
ance of $44.08 against the contracting deputies for the survey and
resurvey of said correction and west boundary lines.

This disposes of the contention of the appellants, upon the merits of
the case, with respect to their charges. for the survey and resurvey of
the last two above mentioned lines, for which standard rates are
claimed.

Relative to the disallowance resulting from cutting down the mile-
age of standard, township and section lines, for which augmented
rates were charged, upon the ground hereinbefore stated, it appears
that a greater part of the reduction-in fact something over $2,000.00
thereof-was made for the said reason.

In the Manual of Surveying Instructions (p. 224), for 1894, such
"dense undergrowth" as is found upon lands which warrant the pay-
ment of augmented rates for the survey thereof, and the sense in
which that term is used in the appropriation for survey of the public
lands, contained in the act of March 3, 1891 (26 Stat., 971), under
authority of which this contract was made, is defined in the following
language:

By dense undergrowth is meant thick bushes, boughs, or other vegetable growth
of such height as to obstruct the use of the transit, and require cutting away to
obtain sights along line; also bushes, brush, vines or other vegetation which is of
such tangled and difficult character as to seriously impede the work of chaining the
line.

Appellants contend, however, that the foregoing definition is much
stricter than the one contained in the. Manual of 1890, which was in
force at the time the contract was made and during the period the
work thereunder was undergoing completion. This is error. The fact
is, the Manual of 1890 contains no definition whatever of the term
"dense undergrowth 

The one above quoted is accepted as correct in all particulars it
comes fully and clearly within the meaning or sense, doubtless, ill
which the term is employed in the statute, and has in such substantial
or material sense been so recognized for a period of time antedating
the execution of this contract in fixing the rate of mileage authorized
by law for the survey of lands covered with a dense vegetable growth.

To bring the phraseology "dense sage brus,' or "dense uder-
growth of sage brush," within the purview of the stated definition of
the statutory term "dense undergrowth," as found in the Manual,
appellants contend that the growth of sage brush, herein described,
encountered along the lines of survey, was of such height "as to
obstruct the use of the transit, and of such size and density as to
materially impede the work of chaining the line, " and for the purpose
of establishing the truthfulness of such allegations they file with the
appeal the affidavits of Deputy Miller; George Winter, engineer in
charge of the construction of the Pocatello Water Company's ditch
and flume; J. J. Cusick, superintendeut of Pocatello Water Works at
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Pocatello, Idaho; HI. 11. Harrison, a chaininan eiployed on the survey;
-and A. B. Hower, surveyor of Bannock county, Idaho.

The language employed in each one of the affidavits is about the
same, and the material portion of each affidavit is in the following
words:

That the sage brush prevailing there (Fort Hall Indian Reservation), and covering
a large majority of its surface, is of such height and density, and its circumference
is so great and bushes so large that it materially interfered with the survey as a
whole and more particularly and more largely and seriously with the chainman and
chaining thereof, and almost equally so with the deputy and his flagman and axemen
and teamster.

The height of this sage brush is nowhere shown in said affidavits, nor
,is it proven therein or elsewhere that such sage brush as is represented
by the field notes as covering the land over which the lines of survey
passed had to be, or was in reality, cut away, in order to facilitate the
progress of the survey.

Evidence is submitted upon the point of height and size of sage brush
upon lands in close proximity to but outside of the reservation, which
is not deemed competent to show the precise character of that growing
upon lands within the same in the face of the best and only direct evi-
dence upon that point as furnished by thefield notes of the supplemental
test surveys made by Special Examiner Henry L. Collier, consisting of
a partial retracement of the lines of survey purporting to have been
run by the contracting deputies, his examination thereof, and report
thereon (p. 12, book of field notes) in words following:

Dense sage brush about eighteen inches high. Not very troublesome and should
not be classed as "dense undergrowth," as "obstructing the sarvey."

The field notes of every mile of the inspection surveys made by
,Deputy Collier have been carefully examined, and they show that the
sage brush upon the greater portion of the land over which the lines of
his said surveys passed was from eighteen to twenty inches high;
twenty-four inches in many places, and as much as twenty-eight inches
in a few spots.

For the purpose of establishing the fact that the work of chaining
the lines was seriously impeded wherever such growth was encountered
along the same, attorney for appellants submits a tabulated statement
of the mileage of subdivisional surveys, whereby it appears that 816
miles (out of a total of a little over 1,145 miles of all lines) were run in
132 days, showing an average made of 6.18 miles per day. The field
notes for almost every mile of the entire survey and resurvey have
.been most carefully examined and they do not show the number of
hours each day devoted to work during the said period, nor is it other-
wise in evidence that a full day's work, for any. number of days was
put in during that time. The average mileage made during the period
covering the survey cannot properly be made a criterion or standard
.by which to determine the mileage rate of compensation that should
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be paid for such work; that matter is regulated by statute, and is made
to depend upon the particular character of the land surveyed; no other
rule would be a safe or proper one.

While upon this particular branch of the subject, however, it might
be well to state that the field notes show that frequently 10 to 11 miles
of section lines were run in a day over land represented as covered
with " dense sage brush," and it is recalled here that on September 10,
1892, in T. 9 S., R. 34 E., (the extreme southern portion of the reserva-
tion), 958.20 chains (12 miles, less 1.80 chains) of true lines were run,
every inch of ground over which said lines passed being covered with
"dense sage brush; " that on December 17, 1892, in T. 3 S.. R.34 E. (the
extreme northern portion of the reservation), 932.75 chains (12 miles,
less 27.25 chains) of true lines were run over same character of land;
and that on Iay 16 and 17 in T. 4 S., R. 35 E., 1758.03 chains (22
miles, less 1.97 chains) of true lines were run during these two days;
land over which lines passed also of like character with that above
described.'

After representing that an average of only 6.18 miles per day had
been made during the 132 days spent in subdivisional surveys, appel-
lants contend that an equal daily average could not be made in the
survey of standard lines owing to the fact that the latter class of lines
required much more careful marking and accurate running in their
extension. UTpon examination, however, of the field notes of survey
of the Fort Hall Correction line-which is also a standard parallel-it
is ascertained that on May 20, 1892, commencing at the standard corner
of T. 9 S., Rs. 33 and 34 E., 960 chains (12 miles) were run on that day,
every foot of ground over which said portion of that line passed being
covered with this same "dense sage brush," if the field notes are to be
relied upon as giving a true description of the character of land over
which the lines of survey passed.

Gerinain to the correctness or reliability of said field notes, W. T.
Trowbridge, who was specially detailed to inspect and retrace the lines
of surveys and resurveys, as far as might be deemed necessary, exe-
cuted under the contract, and make report thereof, on page 48 of the
same states: "I find also a number of lines, where dense sage brush
was reported, to be absolutely bare of brush and nothing but bare
ground with a little grass."

No denial by appellants of the truthfulness of the above statement
is found in the record submitted for examination.

To accurately run and carefully mark the lines of a tier of sections-
the extent of the true lines thereof being 11 miles or thereabouts-is
considered by experienced surveyors to be a good day's work in the
field in open country.

Great stress is placed by the attorney in this case pon the small
daily average mileage made in the larger portion of these surveys, with
a view of justifying the claim of his clients to a higher'mileage rate of
compensation for all work charged for in their accounts.
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The daily progress made in these surveys does not seem to have been
affected by the existence along the lines of this " dense sage brush,"
for while the field notes show that 11 miles and upwards of lines were
ran some days over ground covered with such growth of vegetation,
still they also show that only 5, 6 or 7 miles were made on other days
over precisely the same character of land.

This fact alone demonstrates the fallacy of a rule which would allow
the daily average speed made in a survey to have any weight in deter-
mining mileage rates of compensation. If it were proper to recognize
such a test, the correct principle would seem to be to regulate the rate
by the mileage that could be, rather than by that which was actually
made in the course of a day.

Sage brush running up from eighteen to twenty-eight inches-and
even to thirty inches-in height can not be considered as "obstructing
the use of the transit" in "obtaining sights along line," since such
sights are easily obtained by means of transits most commonly in use
across lands covered with bushes or other objects which range from
four and one-half to five feet in altitude, and over objects of even greater
elevation where the flag is sufficiently elevated along the line; and the-
linear mileage of 10, 11 and 12 miles of true lines-leaving out random
lines-made in a day, in the instance cited, afford sufficient evidence
that the chaining was not '.'seriously impeded" along the lines by the
presence of described growth of sage brush or bushes, hence it neces-
sarily follows and must be held that the phraseology "dense sage
brush" or "dense undergrowth of sage brush," where the sage brush is
of the same height, size and density as that found upon these lands,
does not place the lands covered with such growth in the class of lands
designated i the contract and the statute as " covered with dense under-
growth," the character of. which warrants the payment of the aug-
mented rates, $13, $11, and $7, of mileage for the survey thereof.

Referring again to the question of sufficiency of evidence furnished
respecting the use of two sets of chainmen on standard lines claimed by
appellants to have been run as such in conformity to Manual of Instruc-
tions, Special Examiner Trowbridge, in his report (p. 47), in pointing
out and commenting on an error of a serious nature made in the survey
of the First Standard parallel south, states.that:

It is not difficult to understand why this error should not have been discovered by
the second set of chainmen required in running standard lines, for the reason that
two-sets of chainmen were not used on this line, a fact admitted by the deputy to me.

In this connection Special Examiner Collier, in his report (p. 53), of
March 1, 1.894, makes the following observations:

The deputy, D. M. White, who signed the oaths as the deputy who did the work
in his owvn proper person did not do the work, and was himself seldom in the field.
He employed a man by the name of McComb, who signs the oath of special chain-
man. This the deputy does not deny. r. Kimport, who was flagman on all the work
north of the First Standard parallel south, says that MIr. White was not with the
party at any time during his connection therewith.
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Mr. White furnished him several blank oaths to sign and although e was not
engaged on the standard or any line south thereof, yet his nane appeared to the.
oaths of all the work that is included in contract No. 137. The other assistants
could not be found.

In the face of such uncontradicted evidence the conclusion is that the
proper showing has not been made that two sets of chainmen were used,
as hereinbefore assumed, upon the Fort Hall correction and west bound-
ary lines, for whic] reason the rate prescribed for township lines, as
stated, was only allowed for the survey thereof.

With respect to the work done by deputies Miller and White in per-
son under their contract, the report of Trowbridge upon that point is
substantially corroborated and sustained by that of Collier, wherein on
page 56 the latter states:

Before closing this report I would most respectfully again call your attention to
the fact that neither Deputy White nor Deputy Miller did the work on contract No.
137. Deputy White was engaged as engineer of the Pocatello water works company
to which he gave his undivided attention, while Deputy Miller was engaged at the
same time on a govermnent contract in north-west Idaho.

The service would he very much improved by having the deputies under contract
No. 137 punished as provided by the act of Congress approved August 8, 1846, in ref-
erence to making false affidavits.

No effort is made on the part of appellants to disprove the allegations
contained in the foregoing statement; not even a formal denial thereof
is entered, and not being satisfied with money received for work which
was not personally performed by either of them and to which they were
not entitled under the terms of their contract, they now seek to recover.
additional compensation upon the grounds stated.

One of the material conditions of that contract, to which reference is
made, is in the words following:

And it is further understood and agreed by and between the parties to this agree-*
ment that . . . . no payment shall be made for any surveys not executed
by the said deputy surveyors W. Clayton Miller and David r. White in their proper
person.

These surveys and resurveys which were shown by the inspection
and reports of the special examiners to contain serious inaccuracies
were, however, accepted upon recommendation of Deputy Collier-
based upon the ground of public policy and non-disturbance of private'
vested rights-that they be approved upon correction by appellants of
said defects. The correction of the inaccuracies, so far as the limited
tests disclosed, were made by one of the contracting deputies, Miller,:
who had failed up to that time to perform any work under his contract,
or to exercise any personal supervision over the same, and upon adjust-.
ment of the accounts, presented by him, by your office and the Auditor
jUst and lawful compensation was tendered and accepted by said Miller
and White for all work done under contract No. 137, and charged for in,
said accounts, regardless of the fact whether the work was performed
by then or those in their employ.
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The decision of your office, based upon the foregoing state of facts,
refusing to reopen these accounts for the purpose of recommending an
additional payment thereon is therefore affirmed.

Aside from the fact that there is no merit in the claim of appellants
they are stopped from obtaining any further auditing or readjustment
of said accounts, with a view of additional payment thereon by the
Auditor for the Interior Department by virtue of provision of act of
July 31, 1894 (28 Stat., 208, section 8, par. 3), in words following:

Any person accepting payment under a settlement by an Auditor shall be thereby
precluded from obtaining a revision of such settlement as to any items upon which
payment is accepted; but nothing in this act shall prevent an Auditor from suspend-
ino items in an acconnt in order to obtain further evidence or explanations necessary
to their settlement.

The items constituting these accounts are composed of two parts, the,
first thereof representing the work done, and the second the rate
charged and amount allowed therefor, and it has been clearly shown
that the work indicated by each of the items embraced in these accounts
for surveys and resurveys, as summarized in statements Nos. 1 and 3,
a proper rate and amount were allowed for the same by your office as
is evidenced by statements Nos. 2 and 4, and explanations which follow.

The Auditor for this Department examined and approved said
accounts for payment at the rate of mileage allowed by your said office
for the work described in each item of these accounts without suspend-
ing a single item therein contained for " further evidence or explanation"
relating to the compensation prescribed therefor by law.

Subsequent thereto payment was made and accepted by appellants
of the allowance so made for each and every item of work for which
compensation was claimed in the settlement of their accounts, where-
upon the same were finally closed by the disbursing offieer of the
Treasury, and it is now beyond the jurisdiction of an executive depart-
ment of the government, under provision of the above cited act, to
further revise the same.

OKLAHOMA LANDS-QUALIFICATIONS OF CLAIMANT.

DEWEY V. JACKSON (ON REVIEW).

The prohibition against entering the Territory of Oklahoma, contained in the act of
March 9, 1889, is general, and includes therein honorably discharged Union
soldiers and sailors.

The fact that a soldier's declaratory statement is filed by an agent, after the lands
are duly opene(l, will not make such claim valid if the principal was in said
Territory at the hour of opening.

Secretary Smith to the Cornissiomer of the General Land Office, December
(J. I. Et.) 28, 1895. (C. J. W.)

I have before me the petition of Ambrose F. Jackson for re-review of
departmental decision of September 12, 1895, 21 L. P., 160, involving
homestead entry No. 3631, and final certificate No. 84, for NW. I of See.
28, T. 12, B. 3 W., I. M.
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The chief ground of error alleged to have been committed was in
holding that Jackson was disqualified by reason of his presence inside
the Territory of Oklahoma at 12 o'clock, noon, on the day of opening.
The insistence is that he being an honorably discharged Union soldier
is excepted from the operation of the second proviso to section 13, of
the act of March 2, 1889 (25 Stat., 1005).

Said proviso is as follows:

That each entry shall be in square form as nearly as practicable and no person be
permitted to enter more than ne qnarter-section thereof but until said lands are
open for settlement by proclamation of the President, no person shall be permitted
to enter upon and occupy the same and no person violating this provision shall ever
be permitted to enter any of said lands or acquire any right thereto.

The proviso immediately preceding the one above quoted is as fol-
lows:

That the rights of honorably discharged Union soldiers and sailors in the late civil
war, as defined and described in sections twenty-three hundred and four and twenty-
three hundred and five of the Revised Statutes shall not be abridfged.

These sections are parts of the act of June 8, 1872. There is in my
opinion no conflict between the two provisos to the act of March 2,
1889. Sections 2304 and 2305, Revised Statutes, confer no right upon
the persons named to enter upon public lands not open to settlement
and especially upon lands thereafter acquired, and it would seem that
to put them upon an equality with others as to the time when they
might lawfully go into the Territory of Oklahoma, does not abridge
any right conferred upon them by said sections. The right to enter in
advance of others, is not amongst the rights defined and described
in said sections. The purpose of said proviso first named seems to
have been to make it clear that soldiers and sailors might exercise the
rights conferred by sections 2304 and 2305 in Oklahoma, as soon as
opened to settlement which might otherwise have been in doubt, while
the purpose of the last proviso seems to have been to put all persons
on the same footing as to the time when they might enter and go into
said Territory. If it had been the intention of Congress to provide
that Union soldiers and sailors might go into said Territory in advance
of others, and make their selections of laud first, they would doubtless
have said so in plain terms, and would, at least, have made provision
for securing equality amongst those who bhloug to these two classes.

I mast therefore hold that honorably discharged Union soldiers and
sailors, like others, were bound to obey the law and the proclamation
of the President as to the time of entering said Territory, and failing
to do so they must suffer the ame penalty as others.

It is insisted, however, that Jackson's filing was made through an
agent, as authorized by sections 2304 and 2305, and not made until the
23d of April. 1889, the day after the opening, and that therefore Jack-
son's presence inside the Territory at the hour of opening could have
no relation to or effect upon his agent's act. This is in effect saying
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that Jackson could lawfully do through an agent that which he had
disqualified himself to lawfully do for himself. I cannot so hold.

I deem it unnecessary to make any comment upon Jackson's motives
in coming- into the Territory prematurely. He was inside at the hour
of opening. His coming in was not induced by either fraud or force.
His presence inside at the hour of opening, according to Smith v.
Townsend (148 U. S., 490), puts him where he will be deemed to have
broken both the letter and the spirit of the law. The Department, as
the law stands, has no power to relieve one in this situation. The
motion is accordingly denied.

SVAMP LANDS--ADJUSTMENT-FIELD NOTES.

BIsnioP V. STATE OF MINNESOTA.

In the adjustment of the swamp grant the question at issue is whether the lands
involved were of the character granted at the date of the grant.

Where the State accepts the field notes of survey as the basis of adjustment, and
from such evidence a selection is dduly made, the Department will not cancel the
same in the absence of convincing proof of fraud or mistake in the survey.

Seeretary Smith to the Commissioner of the General Land Office, December
(J. I. H.) 28, 1895. (J. L.)

The land involved in this case is the E. I and the SW. I of the NW.
, and the NW. - of the SW. ± of section 35, T. 144 N., R. 26 W., Saint

Cloud land district, Minnesota. The exterior lines of the township
were surveyed in the years 1871, 1872 and 1873. The subdivisions
were surveyed in 1875. The township map on file in your office was
approved August 12, 1876. And on November 25, 1876, the United
States surveyor general for Minnesota, certified to the local land office,
"A list of the swamp and overflowed lands in the Saint Cloud district,
selected from the field notes of the surveys as inuring to the State of
linnesota," under the swamp land grant of Alarch 12, 1860; and included

in said list "all of fractional section 35, T. 144 N., R. 26 W., containing
639.45 acres, as swamp and lake. Tamarac swamp and Mud lake."

(in October 19, 1893, Albert Bishop (who was not a settler), filed an
application to make homestead entry of the tracts aforesaid in accord.
ance with' circular " K" of December 13, 1886 (5 L. D., 279). The gov-
ernor of the State of Minnesota was notified, and a hearing was ordered,
at which, in accordance with paragraph 6 of said circular, the burden
of proof was upon Bishop to show that said tracts of land were "not
in fact swamp and overflowed and rendered thereby unfit for cultiva-
tion, at the date of the swamp land grant."

After the hearing the local officers found only,

That a majority of each government subdivision embraced in said application was
not swamp or overflowed land at the time of the government survey; and from the
growth and kind of timber now standing thereon, as testified to by the witnesses, a
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fair preponderance of the testimony shows that a majority of each of said sabdi-
visions is not swamp land.

Thereupon they recommended that the claim of the State to said land
as swamp, should be cancelled, and that Bishop's application to nake
entry of the same, should be allowed.

On June 4, 1894, your office affirmed said decision, and the State of
Minnesota has appealed to this Department.

Your office decision is erroneous. Bishop has utterly failed to prove
that the tracts of land in controversy "were not in fact on March 12,
1860 swamp and overflowed lands made unfit thereby for cnltivatin."
The evidence proves the contrary, not only by a clear and palpable pre-
ponderauce, but, as I think, beyond reasonable doubt.

Bishop called three witnesses besides himself to prove the condition
of the land as swamp or not swamp in November and December, 1893.
The State also introduced four witnesses for the same purpose. Two
of the latter, Richard Cronk and David Connors, very intelligent per-
sons, made a careful survey of the whole of the east half of section 35,
on the 6th, 7thl, 8th, 9th and l0th days of December, 1893. Bishop was
with them part of the time. Mr. Cronk, who is an experienced and
skillful surveyor, furnished an accurate topographical plat of said half
section made from actual measurements on the ground. Cronk and
Connors when examined and cross-examined as witnesses proved its!
correctness. That plat is in evidence; and it shows that in each of
the three 40-acre subdivisions of the NW. -1, more than five-eighths
of the land is swamp, and that in the 40-acre subdivision of the SW.
less than one-fourth of the land is swamp. Against such positive testi-
mony, the conjectural estimates of M\[r. Bishop and his friends and wit-.
nesses, made without measurements, can not have weight.

But that is not the matter at issue in this case. The question to be
determined is: Whether the four subdivisions in contest were swamp or
non-swamp within the meaning of the grant, on the day of its date, March
12, lS60?

Inspection of the official map and field notes of the township on file in
your office, shows conclusively that between the years 1871 and 1875,
everyone of said subdivisions was " swamp." A comparison of the official
map with the map prepared by Mr. Cronk, shows the topographical
changes which have taken place during twenty years. Mr. J. E. Hay-
ward, one of the United States deputy surveyors who helped to make
the official surveys, appeared as a witness, and testified that the official
map is right. That Mud Lake just west of the land in contest was one
compact body of water with its surface at least three or four feet higher
than the surface of the water there mlow. That in consequence of the
recession of the waters there are now two lakes, Goose lake and MAd
lake, where Mud lake was alone in 1S72. It was also proved by another
witness that there is up on Leech river, about ten or eleven miles above
the land in contest, a government lan, which when closed diverts wat er
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from Mud lake and leaves the adjacent meadows dry, and when opened
leaves the water to overflow the meadows to the depth of several inehes.

There is not a particle of evidence in the ease tending to show that
the character and condition of the land in 1860 was otherwise than as

the United States surveyors found it in the years between 1871 and 1875.

For the adjustment of the swamp land grants the Land )epaitment

proposed to the several States two methods to be adopted, viz:

1. The field notes of the government survey could be taken as the basis for selec-
tions, and all lands shown by them to be swamp or overflowed within the meaning of
the act, which were otherwise vacant and unappropriated September 28, 1850 (or in
this case March 12, 1860), would pass to the States.

2. The States could select the lands by their own agents, and report the same to
the U. S. surveyor general with proof as to the character of the same.

The State of Minnesota by its legislature accepted and adopted the

first of said methods. There is nothing in this case to justify thisDepart-

ment in repudiating said arrangement. Proof of fraud, or a mistake so
gross as to be tantamount to fraud on the part of the surveyors, would

be required to induce this Department to set aside a swamp-land

selection made by the surveyor-general in obedience to its orders in

pursuance of the aforesaid agreement. I order to contradict the field

n otes, which have stood unninpeached for twenty years, testimony should

not be merely contradictory, it must clearly preponderate.

The only facts found by the local officers are quoted on the second

page of this decision. Their finding contains no reference to the con-
dition or character of the land on March 12, 1860. It was dated

February 8, 1894, and contains only two propositions:

1. That a majority of each subdivision was not swamp or overflowed land at the
time of the government survey (i. e. between 1871 and 1875).

2. And from the growth and kind of timber now, (i. e. in 1893 and 1894) standing
thereon as testified to by the witnesses, a fair preponderance of the testimony shows
that a majority of each of said subdivisions is (at the date of their decision), not
swamp land.

Neither the local officers nor your office seem to have considered the
faet that it appears of record-by the official maps and plats and field

notes, and by the surveyor general's certificate-that the whole of the

land in contest was in 1875, "tamarac swamp and Mud lake." The
natural inference, that the land was more swampy in S60t than it was

in 1875, or in 1893, seems to have been disregarded.

For the foregoing reasons your office decision of June 4, 1894, is

hereby reversed. Bishop's application to make homestead entry will

be rejected; and the State selection of the lands in contest will be held

intact.
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CONTEST-PRE-E-MPTION FILINC-SPECIAL ORDER.

SLOCUM . LANG.

A contest against an expired and abandoned pre-emption filing could not in any event
inure to the benefit of the contestant, and will not be allowed.

Hereafter all appeals allowed from orders of the General Land Office granting or
rejecting applications to contest, or applications for hearings, shall be promptly
forwarded to the Department as current business.

Secretary Smith to the Commissioner of the General Land Office, December
28, 1895. (J. L. McC.)

I have considered the case of Everett E. Slocum v. William Hogan,
involving the SE. of the NE. I of Sec. 23, T. 10 Ni., R. 4 W., Helena
land district, Montana.

This case is a sequel to that of the Northern Pacific R. 11. Co. v.
Eranich et at., in which two decisions have been rendered by the
Department, to wit, on April 22, 1891 (12 L. D., 384), and July 7, 1893
(17 L. D., 40) to which reference is made for a full account of the events
which led to the present contest. For the present it is sufficient to say
that in those decisions the Department found and held that the land
involved was within the primary limits of the grant to the railroad
company; that the line of road opposite the grant was definitely located
on July 6, 1882; that on that date the land described was embraced in
the claim of Ernest Kranich, which therefore excepted the same from
the operation of the grant; that Kranich had removed from land of his
own to reside upon the land in controversy, which disqualified him
from acquiring any right of pre-emption; that-

The land therefore became subject to settlement and entry by the first legal appli-
eant therefor. Inasmuch as William Hogan made pre-emption filing on April 14,
1886, he may be permitted, if duly qualified, upon showing compliance with the
law, to perfect his claim therefor.

On October 10, 1889, Frank S. Lang applied to make homestead entry
of the tracts alleging settlement a few days previously. This al)plica-
tion was rejected because of the pending contest.

On July 23, 1893, Lang again applied to enter-but his application
was again rejected, for the same reason as before.

On August 16, 1892, one Everett E. Slocum. applied to make home-
stead entry of the tract; but his application was rejected because a
contest involving the same was then- pending before the Department.
He appealed to your office.

On August 23, 1892, he filed affidavit of contest against the pre-
emption filing of said Hogan, alleging that the latter was not qualified,
and that he had abandoned the land without having resided thereon
for the six months required by law. This application was rejected by
the local officers; and Slocuin again appealed to your office.

On January 23, 1894, Lang filed in the local office certified copies of
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documents showing abstract of title and accompanying affidavits show-
ing that Hogan, on March 22. 1887, sold his improvemnents to Mrs.
Nettie Fyatt, who on May 15, 1889, sold to one Nate Sifton, who on
October 10, 1889, sold to Frank S. Lang; that Lang paid $2500, for said
improvements, and has made further improvements worth as much
more; and that since said purchase in October, 1889, he has continuously
resided on the land.

Upon this showing, your office on May 7, 1895, directed that Lang be
allowed to make entry of the land.

Slocum- filed a motion for review, which your office letter of August
8, 1895, denied.

From said decisions of your office, Slocum has appealed to the De-
partment. He alleges nineteen errors-which need not be recited in
full. The large majority of them consist of denunciation of Lang,
charging him with "fraud and imposition';" with "maintaining a ficti-
tious contest;" with concealing te true party in interest;" with at-
tempting to "profit by his own wrong and fraud;" etc.

The departmental decision of July 7, 1893, explicitly declared the
tract " subject to settlement by the first legal applicant." When Lang
purchased the improvements, in October, 1889, he at once-within a
few days-filed application to enter. The application was refused be-
cause of the then pending contest. Said decision of July 7, 1893, was
promulgated by the local officers on July 23; on that same day Lang
again applied to enter, filing affidavits showing that he was a qualified
entryman, and had complied with the requirements of the law as to
settlement, residence and improvement. At no stage of the proceed-
ings does any fraud," "1imposition, " concealment," or "wrong
appear to have been practiced by Lang.

The application is not, however, to contest Lang's entry. There is
no charge that Lang did not settle, reside upon, and improve the land
as he alleges. The application is to contest HE-ogan's (expired) filing:.
Why Slocum should desire to do this it is difficult to understand.
Lang claims nothing by virtue of Hogan's filing. His claim is based
upon his own settlement, residence and improvements, wholly irre-
spective of any claim that Hogan ever had. It is only in very rare and
exceptional cases that a contest against a pre-emption filing is allowed.
In the case at bar the filing has expired by statutory limitation; the
claim for which it might have served as a foundation has been wholly
abandoned; even conceding that such contest might be successful, it
could not by the remotest possibility inure to the advantage of the
contestant, iasmuch as the right of another party has attached to the
land in accordance with law and in pursuance of a specific decree of
this Department. The allowance of a contest against such an expired,
inefficacious, purely historic filing would be improper and absurd.

The decision of your office refusing to allow a contest is therefore
affirmed.
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The papers transmitted by your office letter of November 6, 1895, are
herewith returned.

In this connection I have to direct that hereafter all appeals allowed
from orders of your office granting or rejecting applications to contest,
or applications for hearings, shall be promptly forwarded to the Depart-
-ment as current business.

PRACTICE-NOTICE-APPEAL-SETTLEMENT RIGHT.

GARIss V. BORIN.

,q>/1 Notice of cancellation to the attorney of a successful contestant is notice to such
party, and his failure thereafter to exercise his preferred right within the stat-
utory period defeats his claim thereunder.

An appeal will not be held ot of time where the delay therein is de to the negli-
gence of the local office.

A homestead entry made in the presence of a prior adverse settlement right must be
cancelled on due showing of the settler's claim.

Secretary Smith to the Commissioner of the General Land Ogfce, December
28, 1895.. (C. J. G.)

The land involved in this contest is the SE. 4 of Section 5, T. 6 N.,
R. 31 W., Colby land district, Kansas.

The plaintiff, Albert Gariss, was a successful contestant against
timber culture entry for the land in question. Said entry was can-
celed by your office decision of May 26, 1893, and plaintiff was given
preference right. Notice of said decision was duly sent to his attorney.

July 17, 1893, the defendant, C. J. Borin, made homestead entry for
this land, and plaintiff having failed to exercise his preference right,
Borin's entry was allowed and placed on record in the local office. The
next day, July 18, 1893, Gariss filed his application to enter. Said
application was rejected, and plaintiff appealed to your office. By
office letter of August 19, 1893, you held that Gariss's preference right
of entry had expired at the time he made his application, but ordered
a hearing to determine whether he was residing on the land when
Borin made entry. After said hearing was had the local office decided,
November 27,1893, that Gariss had failed to show that he was an
-actual settler prior to Borin's entry, and dismissed the contest. Notice
of this decision was sent to plaintiff's attorney on the same day, and
by him accepted.

January 8, 1894, Gariss appealed, and by your office letter of June
21, 1894, the decision of the local office was reversed and Borin's home-
stead entry was held subject to the right of plaintiff to complete his
application by tendering payment for the land.
' The defendant filed a motion to dismiss plaintiff's appeal, for the

reason that it was not filed within thirty days after date of notice to
Gariss's attorney. This motion was overruled by your office.

The defendant appeals from the decision of June 21, 1894, to this
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Department, claiming that it was error for your office to hold (1) that
notice served upon plaintiff's attorney was not notice to the plaintiff
himself, and (2) that plaintiff was an actual settler on the land at date
of defendant's entry.

In explanation of his failure to perfect his application within thirty
days after preference right of entry had been awarded him, Gariss files
an affidavit in which he states tat he did not receive notice from his
attorney of the cancellation until July 17, 1893..- His attorney makes
affidavit to the effect that he had notified plaintiff once before, and the
second letter is submitted in evidence

In view of these facts it may seem a manifest injustice to hold the
plaintiff to a strict compliance with the letter of the law. There is no
evidence that the delay in receiving notice of the cancellation Was due
to the neglect or laches of either the attorney-or his client. As an
evidence of his apparent good faith the plaintiff was in the Oberlin land
office by 10 o'clock on the morning of July 18, having traveled a dis-
tance of thirty-five miles~ for the purpose of completing his homestead
application. This is doubtless a case where, on account of a few days'
delay in perfecting his entry, the delay being chargeable neither to the
attorney or his client, the law is unnecessarily strict towards an other-
wise meritorious and properly qualified contestant. But the law requir-
ing a successful contestant to complete his entry within thirty days
from date of notice of cancellation, and that notice to an authorized
attorney of record is notice to the party he represents, is too well
established to call for discussion. There is no question that Gariss
failed to perfect his homestead entry within thirty days from date of
notice of cancellation. ilence, any rights that he may have must
depend on his ability to show that he was an actual settler in good faith
at the date of Borin's entry.
* Notwithstanding that the local office dismissed Gariss's contest on
November 27, 1893, he did not appeal until January 8, 1894. This
delay was caused by an oversight in the local office. Gariss's attorney
alleges that at the close of the trial, he, in the presence of the plaintiff,
requested his dismissal as attorney, and that the plaintiff be notified
in person; that the contest clerk made such notation. upon the contest
docket including the lpostoffice address of the plaintiff; that he believed
the notice to him a matter of form on the part of the office, and hav-
ing been discharged and having requested that the plaintiff be notified
in person, he paid no further attention to the matter. This statement
is verified by the contest docket, which bears the notation in pencil:
"Notifyplaintiff at Rexford, Kans." In the absence of his own neglect
or laches the plaintiff cannot be held responsible for the delay in receiv-
ing notice of the decision.

As a general rule it is true that the party cannot be expected to appeal until he
has had notice of an adverse ruling, and therefore his right of appeal is made to
date from the service of the same (Dreesen v. Porter, 19 L. D., 195).
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The plaintiff can in no sense be held liable for any negligence on the
part of the local office. Therefore you properly overruled the motion
of defendant to dismiss plaintiff'Is appeal.

As to Gariss's good faith, settlement upon and iprovement of this
land prior to Borin's entry, the testimony is to the effect that in April,
1893, he plowed ten acres and sowed it to spring wheat. In the latter
part of June he broke five acres additional, and dug a cellar ten by
twelve feet, and three feet. deep. He built a dug-out with a roof of
lumber and tar paper. This evidence is corroborated by two witnesses
living within one and two miles, respectively, of the place.

Borin and his witnesses directly contradict Gariss's testimony, deny-
ing that the improvements as testified to were on the place July 16,
the day before the initiation of the contest. They were not sure
whether the ten acres had been plowed this year or last. Borin and
his witnesses, the latter being is father-in-law and brother-in-law'
never saw this land prior to July 16, 1893. Borin visited the land
again on August 17; the breaking was then done, and the dug-out
built. He was aware of the fact that Gariss was successful contestant
in this case. Borin and his witnesses claim to have driven over or
near the point where Gariss's dug-out is now located. Borin in his
testimony admits, however, that the point where the dug-out is located
was higher than the point where they were driving. This would indi-
cate that Gariss's cellar may have been dug and they did not notice it.

Taking into consideration the fact that Gariss's witnesses live within
one and two miles of this land, and therefore had frequent opportuni-
ties of observing any improvements that may have been made thereon,
and that Borin and his witnesses live some thirty-five miles from the
land and never saw it until the day before the contest was initiated,
and furthermore did not have a single witness from the immediate
neighborhood of said land, I am disposed to agree with you that Gariss
had established his right before Borin made his entry.

The decision of your office is hereby affirmed.

MINING CLAIA-ABSTRACT OF TITLE-SHERIFF'S DEED.

3RADSTREET ET AL. . REMI (ON REVIEW).

An abstract of title filed by a mineral applicant is insufficient, where a sheriff's deed
is relied upon and the decree under which the sheriff's sale is made does not
direct the sale of the property in question.

Secretary Smith to the Commissioner of the General Land 0,2ce, December
(J. I. H.)- 28, 1895. (C. J. W.)

The above stated case was the subject-matter of departmental deci-
sion of July 6, 1895, on appeal from your office (21 L. D.> 30).
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A motion for review of said decision was filed here on July 6, 1895,.
and on' September 25, 1895, movant's counsel were advised that the
motion would be entertained and that counsel on both sides would be
allowed to fle briefs. Such briefs have been filed and counsel. on both
sides have been heard orally and I have said decision now before me
on review.

The mineral entry in question, No. 921, for the Niagara Lode claim,
San Francisco mining district, Beaver county, Utah Territory, Salt
Lake City land district, was made by Andrew Rehm on July 19, 1883,
and has been the subject of a number of decisions from your office,
which need not be specially referred to here, for the purposes of the
present inquiry, since said entry is yet pending on the application of
the entryman for patent.

By letter N'" of March 21, 1894, your office transmitted here the
appeal of Andrew Rehm from its decision of December 21, 1893, holding
his mineral entry No. 921 for cancellation, and it was on said appeal
that the decision now under review was rendered. Its effect is to re-
verse your office decision of December 21, 1893, and dismiss the protest.
It is now to be decided whether said decision is to be reversed, or
affirmed and become final.

The following are pertinent facts in the case:
June 2, 1874, the Niagara Lode claim was located by one Thomas

Adams. 'The location notice states that said lode is situated about two
hundred feet south of a location known as the " Cerro Gordo," and sub-
ject to the laws of the United States and San Francisco district.

August 10, 1875, Adams conveyed a one-half interest in said property
to William Stokes.

January 3, 1880, Adams and Stokes conveyed the entire claim to the
"Cerro Gordo" and Minnesota Consolidated Silver Mining Company, a
corporation organized under the laws of Utah Territory.

July 30, 1881, the Cerro Gordo and Minnesota Consolidated Silver
mining company, conveyed to a corporation of the same name organized
under the laws of the State of New York, the whole of said Niagara
claim. For brevity the above named corporation organized under the
laws of Utah will be called herein the Utah Company, and the corpora-
tion of the same name organized under the laws of New York-will be
called the New York company.

The Utah company was organized January 30, 1880, but the record
does not show the date of the organization of the New York company.

The property of the Utah company consisted of the Cerro Gordo,
Minnesota and Niagara mines consolidated.

On March 4, 1881, one T. M. Collins, in accordance with the statutes
of Utah in such cases made and provided, filed with the recorder of
Beaver county in said Territory, notice of a miners' lien for work and
labor performed as a miner in a certain mine, alleged to be the property
of the Cerro Gordo and Minnesota Consolidated Silver Mining company,

1438-VOL 21-35
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the particular property on which the work was done being called the
Minnesota mine. It is alleged that the work was done under and by
virtue of a contract made with E. E. Woods, the president of the Utah
company, and a lien was claimed upon all the property ot said company.

Said notice specifically sets forth the character of the work done and
the amount due thereon.

January 20,1882, a suit was brought by Collins in the second judi-
cial district of Utah to foreclose his lien, to which action the Utah
company was alone made party-defendant.

On March 6, 1882, he obtained a judgment against the Utah com-
pany and in rem against the property therein described, and a decree
ordering said property to be sold or so much thereof as might satisfy
said judgment and costs.

The sheriff of Beaver county in said Territory, thereafter on April
29, 1882, sold all the nmines of said company to the said Collins for the
sum of 950, he being the highest and best bidder therefor. The cer-
tificate of sale executed by said sheriff to Collins was by him assigned
to one P. L. Orth, and on January 25, 1883, said sheriff executed to
Orth a sheriff's deed purporting to convey the property mentioned in
the decree and in the deed described as the Cerro Gordo, Minnesota,
and Niagara mines.

January 27, 1883, Orth by deed conveyed said property to one
Andrew Rehm. On April 20, 1883, Rehm made application for patent
for the Niagara Lode claim; notice by publication was given thereof
for sixty days, as required by law, and no adverse claim was filed
against said claim.

June 6, 1883, Rehm conveyed said claim to the Chicago, Calumet and
Frisco Silver Mining company and on July 19, 1883, he was allowed to
make final entry No. 921, as stated.

Protests have been filed against the issuing of the patent. The status
and rights of the protestants were fully considered and discussed in
the decision tnder review and as to this part of the decision, it is so
far modified as to recognize the right of protestants to be heard.

The chief contention of protestants is that the applicant had failed to
make a case which entitles him to a patent under See. 2325 of the
Revised Statutes and regulations of the Department (Mining Circular
of December 10, 1891, page 24). This leaves protestants in the attitude
of nominal parties while the main question is between the applicant for
patent and the government. Is Rehm's abstract of title sufficient?

The recorded lien of Collins in so far as it is descriptive of the prop-
erty to be subject thereto is as follows:

Take notice that I, T. M. Collins, of Frisco, Beaver county, have performed labor
as a miner in a certain mine, commonly called the Cerro Gordo and Minnesota mines,
situated at about five miles south-west of the town of Frisco and Beaver county and
hereinafter particularly described, and that it is my intention to claim a lien upon
said mines, or the Cerro Gordo and Minnesota Consolidated Silver Mining company,
and its appurtenances as hereinafter described, and sufficient space around the same
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or so much thereof as may be required for the convenient working, use and occupa-
tion of said mine.

That the following is a true statement of my demand for such labor under which
I claim such lien, viz: A contract with E. E. Woods, president of the Cerro Gordo
and Minnesota Consolidated Silver Mining Co., for 87 feet on the Minnesota mine a
(at) $14.00 per foot, making Twelve Hundred and Eighteen Dollars. This is the
amount agreed to be paid per foot. That said labor commenced to be performed by
moon the 22nd dayof June, 1880, and ended on the25th day of February, 1881. That;
the names of said mines is theCerroGordoandMinnesota Consolidated SilverMining
Company, a mining corporation created under the laws of the Territory of Utah. .

Said Cerro Gordo mine is situated on the west side of the San Francisco Mountains
and adjoins the Mormon Maid Mine and also the Minnesota is situated and adjoining
the Cerro Gordo mine. The Niagara mine is situated and adjoining the Cerro Gordo
and Minnesota mine being and recorded in the San Francisco Mining district, Beaver
county, Utah Territory.

The only other paper in the record necessary to quote in order to
throw light on the sheriff'Is deed is the decree under and by virtue of
which the property was sold and the deed executed.

The decree is as follows:

In the District Court, Second Judicial District, Territory of Utah, County of Beaver.
March 6th of March Term A. D. 1882. Present: Hon. Stephen P. Twiss, Judge.

T. M. COLLINS
Cs.

CERRO GORDO AND MINNESOTA CONSoLDE Decree.
SILVER MINING CO.

This cause having this day been brought on to be heard upon the complaint filed
therein and taken as confessed by the defendant Cerro Gordo and Minnesota Consoli-
dated Silver Mining Company, whose default for not answering thereto has been duly
entered, and upon due proof of service of the summons and certified copy of the com-
plaint upon the defendant; and that notice of is pendens has been duly filed in the
county recorder's office of the county where the property described in the complaint
and notice of lien attached to said complaint and made a part thereof; and it appear-
ing to the court from the sworn complaint herein that there is now due the plaintiff
from defendant for principal and interest upon the debt and lien set out in the com-
plaint the sum of Six Hundred and Fifty Dollars, which sum is to draw and bear
interest at the rate of ten per cent per annum, and that all the allegations contained
in said complaint are true: And it further appearing that Two Hundred Dollars is
a reasonable attorney's and counsel fee for prosecuting this action, and that plaintiff
have judgment therefor.-Now on motion of plaintiff's attorney, It is ordered and
adjudged, That all and singular the mortgaged premises mentioned in said complaint
and lien, and hereinafter described or sonluch thereof as may be sufficient to raise
the amount due plaintiff for principal, interest and costs and expenses of sale to be
sold by or under the direction of the sheriff of Beaver county, after due and public
notice thereof is given according to law, and the practice of this court-relative to
sales of real estate upon execution. That the plaintiff or any parties to the suit may
become purchasers at such sale. That the sheriff after the time for redemption
expires execute a deed to the purchaser. That the sheriff retain out of the proceeds
of said sale his fees and commissions, and pay to the plaintiff his costs taxed at
Thirty-One 8/100 dollars, and the sum of two hundred dollars allowed by the
court as counsel fee for foreclosure.

That the defendant and all persons claiming from or under it, and all persons hav -
ing subsequent liens upon the property and land described in the complaint and lien
of plaintiff, and all persons claiming to have acquired any interest or estate in said
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premises or property sbsequent to the late of the filing the complaint herein, be
forever barred and foreclosed of and from all equity of redemption and claim, in, of
and to said premises mentioned and described in said complaint and lien from and
after the delivery of said sheriff's deed.

That the purchasers at such sale be let into possession and that any of the parties
in this action in possession of said premises, or any person at or since the commence.
m1ent of this action who have come into possession under them, deliver possession
to stch purchaser or purchasers, on the production of a sheriff's deed.

That if the money arising from such sale be not sufficieut to pay the amount found
due plaintiff with interest and costs and expenses of sale, that the sheriff so specify
in his return of sale, and that a judgment of this court shall be docketed for such
balance against defendant with interest thereon at the rate of tel per cent per
annum from the date of such return, and that the plaintiff have execution therefor.

That the description and boundaries of the property authorized to be sold hereby,
so far as they can be ascertained, are as follows:

The properties and appurtenances of the Cerro Gordo and Minnesota Mines, situ-
ate in Beaver county, Utah Territory, about five miles south-west of the town of
Frisco, said Cerro Gordo Mine being on the west side of what is known as the San
Francisco Mountains in said ounty, and adjoins the Mormon Maid Mine, and the
Minnesota Mine adjoins said Cerro Gordo Mine, all in San Francisco Mining District,
Beaver county, Utah Territory.

In reference to the sheriff's deed, which is an essential part of appli-
cant's abstract, and a necessary link in his chain of title, I feel con-

strained to recede from my former view. In. reaching the conclusion in

said opinion announced, the description of the property set out in the

notice of lien was resorted to to aid and complete that set out in the

decree. It is now insisted that the description of the property upon

which a lien is claimed, as set out in said notice, in which the Niagara

mine is mentioned, is intended to throw light on the exact location and

surroundings of the particular mine upon which the work was done,

rather than to make public a claim of lien upon the Niagara mine, for

work done on the Minnesota.

The language of the notice is somewhat confusing, but whatever may

be its true interpretation, it can in no event determine what property

was authorized to be sold by the decree subsequently rendered. The

decree is the sole authority of the sheriff to sell, and the decree must

speak for itself. In determining whether or not the Niagara mined

covered by the decree, resort must be had to that part of it, which is a

judgment i J-en and designates the particular property to be sold.

The authority for the sheriff to sell is the decree, and that describes

the property to be sold. This part of the decree expressly directs the

sale of the Cerro Gordo and Minnesota mines, but does not mention

the Niagara. It therefore appears that the sheriff had no authority

under this decree to sell the Niagara mine.

All parts of the decision under review inconsistent herewith are

revoked, including that part which reversed your office decision of

December 21, 1893, holding said mineral entry No. 921, for cancellation,

which last decision is hereby approved and affirmed.
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J.URISDICTION-EQUIITABLE ACTION-RE JDICATA.

GAGE V. ATWATER ET AL. (ON REVIEW.)

The recommendation of the Commissioner of the General Land Office that an entry
should be submitted for equitable action is an administrative act, and a decision
of the Secretary that such submission is not proper is a decision on an adminis-
trative question that has the effect of arresting proceedings thereunder but
leaves the decision subject to review by his successor in office.

Secretary Smnith to the Commissioner of the General Land Office, December
(J. . H) 28, 1895. (C. J. W.)

On the first day of March, 1862, Matthew Gage made desert land
entry of See. 30, T. 2 S., R. 4 W., Los Angeles, California.

On January 23, 1886, Atwater, Gunther and Newman each filed affi-
davits of contest against said entry and filed applications to make
homestead entries. Said contests resulted in the cancellation of Gage's
desert land entry in accordance with departmental decision of August
1, 1892 (15 L. D., 130), and the allowance of their homestead entries.

November 28, 1893, Atwater, Newman and Gunther gave notice of
their intention to make commutation proof before the county clerk of
Riverside county. At the hearing Gage appeared by attorney and filed
affidavits of contest, one for each entry, and deposited, money to pay
the expenses of taking testimony. On the closing of the testimony for
the entrymen Gage's attorney moved for continuance of hearing to
enable protestant to introduce testimony in rebuttal.

On February 16, 1894, the officers of the local land office dismissed
said protests and awarded the land to the homestead entrymen without
hearing rebutting testimony. Gage appealed to your office and your
office decided adversely to Gage. Gage appealed from your office deci-
sion and filed with his appeal, petition for re-review of departmental
decision of August 1, 1892 (15 L. D., 130), between the same parties
and involving the same land, and prayed that said cases be considered
together. Te defendants were duly served with copies of petitions
and affidavits filed in support of same, and filed briefs and arguments
in response.

On September 26, 1895, said cases were here considered together, and
your office decision in reference to the protest cases was reversed; said
homestead entries suspended, and the decision of August 1; 1892 (15
L. D., 130), reviewed and reversed.

I have now before me a motion for review of said decision by defend-
ants upon various grounds, most of which were urged and received
consideration before said decision was rendered. The specific grounds
of error alleged are:

First-The Secretary of the Interior erred in holding that the affidavit filed by Mr.
Gage was sufficient to state a cause of action and that the corroborating affidavit of
Alexander Campbell was sufficient.
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Second-That it was error to review the decision of the Commissioner of the Gen-
eral Land Office, and to hold that no further hearing will be necessary in view of
the disposition hereinafter made of the entries in question.

Third-The Secretary erred in considering in any manner the so-called petition for
re-review of the decision of First Assistant Secretary Chandler (15 L. D., 130), for
the reason that a Secretary of the Interior cannot review the final decision of his
predecessor in office, except in cases of mistakes of fact arising from errors of cal-
culation and in cases in which material testimony is afterwards discovered and
produced.

In support of these grounds many authorities are cited.
In reference to the first and second grounds, counsel were fully heard

before the decision complained of was rendered and nothing new is now
suggested. As to the third ground, while it necessarily received con-
sideration before said decision was rendered, and was insisted upon by
defendant's counsel in their briefs and arguments, the brief now filed
is more full and complete than any heretofore presented. It involves,
too, the legality of the whole decision complained of, and can but com-
mand careful consideration.

The authorities cited in support of defendant's insistence are recog-
nized as sound, and if they were applicable in a case like this, would
certainly control it. In reaching the conclusion that this case should
be re-opened I was influenced to some extent by the newly discovered
evidence produced, and by the belief that material facts had been mis-
taken in rendering the decision reviewed, but I reached the conclusion
that for another reason, this case was not res jdicata. Said decision
was not final, for the same reason that the decision which I am now
asked to review is not final. It undertook to dispose of a question
which it seems to me can only be finally disposed of by the board of
equitable adjudication. That board (sec. 2450, R. S.), has exclusive
jurisdiction in settling equities. An existing equity cannot be extin-
guished simply by a refusal to consider it upon the part of one officer.
When the Commissioner recommended the reference of Gage's final
proof to the board of equitable adjudication, he performed an adminis-
trative act, and when First Assistant Secretary Chandler decided that
said recommendation was not proper, and declined to approve it, he
decided on an administrative question, which had the effect of arrest-
ing proceedings but left the decision subject to review by a successor.

Former action of the Department on administrative matters not con-
elusive. Gervaeio Nolan Claim (4 L. D., 311); W. A. Simmons et l
(7 L. D., 283).

Criticisms of various portions of the decision complained of are made,
but the errors alleged are substantially covered by the grounds already
referred to. Affidavits and argument is presented to deny the correct-
ness of the finding that section 30 has been rendered valuable for home-
steads, chiefly, by Gage's ditch, by showing that the land is productive
without water. This is not an open question as the land has been
adjudged to be desert land and all controversy on that subject closed.
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It is also insisted that the evidence of final payment for the land is
wanting. This is required as a condition precedent to submission of
final proof to board of equitable adjudication and the same will not be
submitted until the record is completed by filing of final certificate as
evidence of final payment.

I deem it unnecessary to notice objections urged before the decision
was rendered and then considered. I are still of the opinion that the
rule of res judicata does not apply to the decision of August 1, 1892,
and the motion for review is denied.

OKLAHIOMA LANDS-SOLDIERS' DECIARATORY STATETIENT.

PHrILLIP CASEY.

The prohibition in the proclamation of the President, and departmental regulations,
against using the mails for the purpose of filing soldiers' homestead declaratory
statements in Oklahoma, is authorized by the law opening the lands in said
Territory to settlement.

Secretary Smith to the Commissioner of the General Land Office, December
(J. I. H.) 28, 189.5. (E. M. R.)

This case involves the NE; of See. 18, T. 26 N., R. 1 E., Perry land

district, Oklahoma Territory.
The record shows that on February 24, 1894, the local officers trans-

mitted to your office the rejected application of Phillip Casey to file
soldiers' declaratory statement, through his agent John Rogers, for the

above described tract. The application was received at the local office
on September 18, 1893, and rejected because sent by mail.

September 27, 1893, Edward M. Kemp made homestead entry for the
tract involved sbject to Casey's declaratory statement.

It appears from your letter of transmittal of April 17, 1895, that a
relinquishment was made to this tract by Edw. M. Kemp which is not
now in the record.

By appeal, your office decision of April 9, 1894, affirmed the action of

the local officers.

On April 13, 1892, the Department issued a circular addressed to the
register and receiver at Oklahoma City, Oklahoma Territory, contained
in 20 L. D., page 7, wherein is found on page 10 thereof the following:

V .- It is also represented that persons have it in contemplation to avail themselves of
the mails to present filings in any number at once, to the exclusion of persons pro-
posing to present their applications in person. You are advised in reference to this
point that ilings of homestead declaratory statements nder sections 2304 and 2309
R. S., can only be made by the parties entitled, or by their agents in person, and
should not be received by mail. This is a rling of long standing and should be
enforced by you in all cases. (See Copp's Land Owner 1, page 20.)

This circular of the Department was also based on the President's
proclamation (17 L. )., 244), wherein it was said:

Soldiers' declaratory statements can only be made by the parties entitled, or their
agents, in person, and will not be received if sent by mail.
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The act opening these lands to settlement is found in 27 Stat., page
612, the act of March 3, 1893. On page 643 thereof the following occurs:

No person shall be permitted to occupy or enter upon any of the lands herein
referred to except in the manner prescribed by the proclamation of the President
opening the same to settlement and any person otherwise occupying or entering
upon any of said lands shall forfeit all rights to acquire any of said lands. The
Secretary of the Interior shall, under the direction of the President, prescribe rules
and regulations not inconsistent with this act for the occupation and settlement of
said lands to be incorporated in the proclamation of the President, which shall be
issued within twenty days from the time fixed for the opening of said lands.

On page 642 of the same act it is said:
The President of the United States is hereby authorized at any time within six

months after the approval of this act and the acceptance of the. same by the Cher-
okee Nation as herein provided by the proclamation opening to settlement any or
all of the lands not allotted or reserved in the manner provided in section 13 of the
act of Congress approved March 2, 1889, etc.

Seetion 13 of the act is found in 25 Stat., 1005, and contains among
other things the following:

Provided further, that the rights of honorably discharged Union soldiers and
sailors in the late civil war as defined and described in section 2304 and 2305 of the
R. S. should not be abridged.

Section 2301 of the 1R. S. provides that soldiers of the United States
honorably discharged shall be entitled to enter and receive patent for
one quarter section

but such homestead settlers shall be allowed six months after locating his home-
stead and filing his declaratory statement, within which to make his entry and
commence settlement and improvements.

Section 2305 provides that

The time which the homestead settler has served in the army, navy or marine
corps shall be deducted from the time hereinbefore required to perfect title, or if
discharged on account of wounds received or disabilities incurred within the line of
duty then the term of enlistment shall be deducted from the time he may have
served; but no patent shall issue to any homestead settler who has not resided upon,
improved, and cultivated his homestead for a period of at least one year after he
shall have commenced his improvements.

Section 2309 provides that such soldier

may as well by an agent as in person enter upon said homestead by filing a declara-
tory statement.

It will be noted that section 13 of the act March 2, 1889, su1pra, con-
fines the right of the soldiers in so far as it is not to be abridged to the
rights granted under section 2304 and 2305 of the Revised Statutes.

The circular of this Department and the proclamation of the Presi-
dent in nowise affect the rights granted in those two sections. It is
only possibly in conflict with section 2309 of the Revised Statutes, if
that section be construed as authorizing the use of the mail as an
agent, which is not mentioned in the act opening these lands to settle-
ment, or in section 13 of the act of March 2, 1889.
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In the case of Wickstrom v. Calkins (20 L. D., 459), it was held,
inter alia-

The law authorizing the filing of a soldiers' homestead declaratory statement does
not warrant the rejection of a filing on the ground that it was received throagh
the mails.

But that case refers to lands in Wisconsin and not to lands in Okla-
homa Territory, and from what has already been set out, it appears
that the prohibition of Using the mails for the purpose of filing sol-
diers' additional entries in Oklahoma, was not without authority of law.

The discussion in that case upon the late circular of the Depart-
ment hereinbefore referred to was erroneous, inasmuch as that circular
had no application to the lands involved in that case. It is sufficient
therefore to say that inasmuch as the President's proclamation was in
nowise in conflict with the letter of the law opening these lands to
settlement but appears to be in strict accordance with it, the abridg-
ment contained in it is of effect and should be enforced.

The decision appealed from is therefore affirmed.

PRACTICE-PPEAL-ORDER OF DISMISSAL.

WILKINSON V. CURTIN..

An appeal is properly dismissed where it fails to specify any points of exception to
the ruling appealed from.

Where an appeal from the local office is properly dismissed for want of compliance
with the rules of practice, the ease must be regarded as though no appeal had
been filed, and therefore none can be considered from the action of the General
Land Office affirming the decision below.

Secretary Smith to the Covimissioner of the General Land Office, Deceniber
(J. I. HI.) 28, 1895. (E. M. B.)

This case involves the E. W of the NW. i of See. 22, T. 47 N., . 5 W.>
Ashland land district, Wisconsin.

The record shows that one Delos Selly, or Sully, made homestead
entry for the W. I of NW. i of said section September 30, 1876, and on
May 5, 1883, made additional homestead entry for the tract in contro-
versy under the act of March 3, 1879.

May 7, 1883, he made cash -entry for the land under the act of June
15,1880, and cash certificate was thereupon issued to him. But on July
16, 1883, your office held that the cash entry had been erroneously
allowed as to the land involved, and held the same for cancellation.

On October 19, 1883, your office held in reply to a request for informa-
tion upon the part of the entryman, that in order to secure patent to
such additional entry it was necessary to furnish, after the expiration
of one year from May 5, 1883, final proof, after giving the required
notice showing that he had cultivated and improved the land at least
one year.
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January 14, 1885, the cash entry was canceled as to the land in con-
troversy leaving the homestead entry intact.

August 13, 1892, Delos Sully applied to make final proof, which was
rejected by the local officers because the land was covered by the home-
stead entry of Larry Curtin, but upon appeal, your office held Decem-
ber 15, 1892, that the entry of Sully was still intact and that the entry
-of Curtain was erroneously allowed, and consequently held said entry
for cancellation.

December 19, 1892, Curtain relinquished his entry and on January 7,
1893, he filed a contest against the entry of Sully, alleging the land to
be more valuable for timber and unfit for agricultural purposes. This
proceeding ended in the cancellation of the entry of Sully on July 16,
1895.

April 24,1895, Curtin made application for the reinstatement of his
homestead entry.

May 11, 1895, George D. Wilkinson made application to enter the
land, which was rejected by the local officers

because the E. of the NW. -, of Sec..22, T. 47 N., R. 5 v., is covered by T. & S. entry
No. 34, by Larry Curtin, and application filed by him April 24, 1895, for re-instatement
of his homestead entry No. 3008, dated July 5, 1892.

Wilkinson appealed, and Curtin filed a motion to dismiss on the
ground that the appeal was too vague and indefinite. The affidavit
filed by Wilkinson at the time of making his application to enter was
as follows:

George D. Wilkinson, being first duly sworn, on oath says: That he is the identical
person who made application on May 11, 1895, to file homestead entry on the E. , of
the NW. i of Sec. 22, T. 47 N., R. 5 W., in the U. S. Land Office at Ashland, Wisconsin,
which was rejected on said date on the ground that a timber and stone entry of one
Larry Curtin is still of record in said office, and that said Larry Curtain made appli-
-cation on April 24, 1895. to have his homestead entry No. 3008 re-instated; that said
Larry Curtin filed a homestead entry No. 3008 on said described land on July 5, 1892,
and on Dec. 19, 1892, he relinquished such homestead entry, and filed a timber claim
on the same date on said land; that during the period between July 5, 1892, and Dec.
19, 1892, or any time since, said Larry Curtin has not resided upon nor made any
improvements whatsoever on said land; that this affiant is informed and verily
believes that said Larry Curtin is acting in bad faith; and does not intend to take
said land for his own use and benefit, but that one John Blake is interested in said
land, and has so informed this affiant; that said John Blake, as agent for said Larry
Curtin, came to this afflant during March and April, 1895, and offered to sell this
land to this affiant; that during the fall of 1894 said Curtin made affidavit that the
timber on said land was badly injured by fire, and that unless permission to cut the
same was granted, it would be destroyed; that such affidavit was untrue, no timber
-on said land having been injured to any extent, and that said Curtin made such
-affidavit in bad faith, and for the purpose of fraudulently appropriating such timber;
that this affidavit is made for the purpose of opposing the allowance of said Curtin's
application to have his homestead entry re-instated, and this afflant asks that the
rejection of his application to file homestead on May 11, 1895, be overruled, and this
-nffant be allowed to enter said land.

GEORGE D. WILKINSON.
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August 15, 1895, your office decision was rendered wherein you
re-instated the entry of Curtin and dismissed the appeal of Wilkinson.
Wilkinson again appealed and on October 1, 1895, your office decision
Was rendered holding that no appeal lay; whereupon the petitioner
applied for the issuance of the writ of certiorari directed to you to
forward the record in the case to the Department for such action as may
be deemed just after its examination.

Rule 81 of practice, as amended, is, in part, as follows:

No appeal shall be had from the action of the Commissioner of the General Land
Office affirming the decision of the local officers in any case where the party or
parties adversely affected thereby shall have failed, after due notice, to appeal from
such decision of said local officers.

The writ of certiorari was never intended to take the place of appeal.
In dismissing the appeal for want of definiteness, your office held in
effect that there was no appeal.

The appeal was in the following manner:

In the matter of the homestead entry involving E. i NW. , Sec.22, T. P. 47N., R. 5 W.

UNITED STATES LAND OFFICE,-
As/and, Wisconsin.

To the Hon. REGISTER AND RECEIVER,

United States Land Office, Ashland, Wis.:

Please talke notice that I appeal from your rejection of my application to file
homestead entry May'11, 1895, on E. 4 NW. 1, Sec. 22, Tp. 47 N., R. 5W., to the Hon.
Commissioner of the General Land Office at Washington, D. C.

Dated May 11, 1895.
GEORGr D. WILKINSON[.
E. J. DOCxERY,

Attorney for George D. WMIkinson.

Your office was not in error in dismissing the appeal as it did not
comply with the terms of Rule 45 of practice, which is as follows:

The appeal must be in writing or in print, and should set forth in brief and clear
terms the specific points of exception to the ruling appealed from.

The petitioner cannot secure through the application for writ of
certiorari what he has lost in failing to comply with the Rules of
Practice. The appeal being defective, in contemplation of law none
was filed, and no appeal having been filed from the action of the local
officers, none can be considered from your office decision. Furthermore,
it does not appear that any error has been committed by your office in
rejecting Wilkinson's application to enter, inasmuch as the land 1at that
time was covered by the entry of Sully, and the application would fall
for that reason. Jhilson P. CumMins (20 L. D., 130).

If the petitioner has reason to believe that Curtin's entry is not in
good faith, he can proceed as provided in all contest cases. The appli-
cation is denied.
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HOM2NESTEAD ENTRY-RIGHT O AMENDMENT.

FRED G. WAGNER.

The right to amend an entry, so as to include a tract that was omitted therefrom i1
the belief that it was not public land, will not be recognized, where no effort is
made to ascertain the true status of the land on the records of the local office.

Secretary Smith to the Commissioner of the General Land Office, December
28, 1895. (E. M. R.)

This case involves the N. - of the SW. 1, Sec. 1, T. 13 N., iR. 9 W.,
Oklahoma City land district, Oklahoma Territory.

The record shows that on June 11, 1892, the local office transmitted

to your office the application of Fred G. Wagner, who had made home-

stead entry on April 30, 1892, for the E. of the INW. , Sec. 1, T. 13 N.,

R. 9 W., to amend so as to include the tract in controversy.

The facts set forth as a reason for the amendment are that he had

originally intended to make entry for that tract of land, but upon

making inquiry of people in the neighborhood he was told that it had

been taken. That owing to the great distance to the land office he was

unable to go there in person, and relying upon this information he

made application for the land entered by him. That he has since dis-

covered that said tract is vacant public land and that there is no ad-

verse claim to it. That he has begun to make improvement thereon

and asks that he be allowed to amend the entry to include this tract.

This affidavit is corroborated by three witnesses who depose that the

general impression in the neighborhood was that the SW. of Sec. 1,

T. 13 N., R. 9 W., was appropriated land and that they so informed the

applicant. It appears from the record that the tract is unappropriated

land.

On December 23, 1892, your office decision rejected the application.

Further appeal brings the case before the Department.

The appellant rests his case in great measure upon ex parte Samuel

Meek (18 L. D., 213), where it was held (syllabus):

A homestead entry may be so amended as to include a tract covered by the appli-
cant's settlement and originally intended to be entered, but not so taken on account
of misinformation as to its true status.

An examination of that case shows-

In his affidavit he says that when he made his original entry he (lid not know
that there was any vacant land adjoining said tract and he could not ascertain this
at the time because of the crowded condition of the land office.

This application was rejected and-

On February 11, 1892, he filed another, by which it is shown that on September 23,
1891, he went upon the land that he is asking to have added to his original entry,
and put a foundation for a house and built a box house that cost $0; that he placed
a stake with notice on that he claimed the land; that he was informed that this land
was an Indian allotment, and did not know any better until after he made the entry;
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that he could not get into the local office to examine the plats for several days after
his entry; that he can neither read nor write, and had to rely on such information
as he could obtain.

In the case of Sherman A. Chivens (20 L. D., 186), it was held (syl-

labus):

The right of amendment can not be recognized on behalf of one who makes an
entry and takes less than he might have taken had he informed himself of the status
of the records of the local office.

In view of these conflicting decisions, and in view of the fact that it

is set out in the decision relied upon by the appellant that owing to the

crowded condition of the local office he could not secure the informa-
tion as to the true status of the land, I am led to believe that that was

the controlling reason in allowing the amendment to be made.

I think that amendment will not be allowed in such a case as this

where no effort was made to ascertain the true status of the land upon

the records of the local office. To so hold would be to harmonize the

two decisions, which, under any other construction would be conflict-

ing. An examination of the additional affidavits filed in the case show

them to be inconsistent with those originally filed as a basis for the

relief sought.

Your office decision is therefore affirmed.

RAILROAD LANDS-SECTION 5, ACT OF MARCHL 3, 1S57.

STEPHAN ET AL. V. MORRIS.

The right of a qualified transferee to purchase under section 5, act of larch 3,1887,
is not affected by the fact that his purchase was made after the passage of the
act, if the land was originally purchased in good faith from the company.

An application to make homestead entry pending at the passage of said act does
not defeat the right of purchase under said section.

A covenant in the deed under which the transferee holds to the effect that " any and
all additional title . . . which may inure to the said first party, by reason of
any acts of Congress, or decisions of the Interior Department of the United
States Government, shall inure to the said second party," will not be held to
defeat his right to perfect title under said section as a bonafide purchaser.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
December 4 1895. (E. M. .)

This case involves the SE. i and the E. J of the SW. , Sec. 1, T. 2 S.,

R. 67 W., Denver land district, Colorado.

The record shows that on June 24, 1890, the Department rejected the

claim of the Union Pacific Railway Company, and that your office on

July 14, 1890, in promulgating that decision ordered a hearing to deter-
mine the rights of the respective applicants to this tract, it appearing
that Georg6 Stephan, on June 20, 1885, applied to make a timber culture
entry of the SW. 41 and on June 24, of the same year, applied to file a
pre-emption claim for the SE. i.
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June 22, 1885, Nathan Mansfield applied to make homestead entry
for the SE. 1.

January 5,1889, Frank E. Dodge applied to file a pre-emption declara-
tory statement for the SW. .

August 10, 1888, Robert Morris applied to purchase the land in con-
troversy under the act of March 3, 1887.

At the hearing ordered the various parties in interest, by their attor-
neys, submitted an agreement to the local officers for their determina-
tion of the question as to whether Robert Morris was entitled to purchase
the land described under the provisions of the fifth section of the act
of March 3, 1887 (24 Stat., 556). In the event that it should be finally
determined by the Department that he had no right of purchase, then
the hearing was to proceed to determine the rights of Stephan, Mans-
field and Dodge.

August 25, 1891, the local officers rendered their decision that Morris
could not purchase under said act.

Upon appeal, your office decision of February 14, 1894, was rendered,
wherein you reversed the action of the local officers and held that Mor-
ris was a competent purchaser under the fifth section of the act, sspra.

The record shows certified copies of deeds showing the various trans-
fers of the tract as follows: Union Pacific Railroad Co. to the Platte
Land Co., February 6, 1882; The Platte Land Company to S. J. Gilmore,
August 1, 1886; The Platte Land Co. and S. J. Gilmore to T. S. Hayden
and Chas. E. Dickinson, April 29, 1887; T. S. Hayden and Chas. E.
Dickinson to S. J. Gilmore, April 30, 1887; and S. J. Gilmore to Robert
Morris, July 26, 1888.

In the deed from Gilmore to Morris the following is set out:

The first party hereby covenants and agrees with the said second party that any
and all additional title to the land herein described which may inure to the said
first party, by reason of any acts of Congress or decisions of the Interior Department
of the United States Government, or otherwise, shall inure to the second party to
this agreement, and in case a full title in fee simple shall inure to said first party,
he shall convey the same in proper form to the second party.

It is maintained that Robert Morris is not entitled to purchase for
three reasons:

First, because he purchased subsequently to the passage of the act.
In Sethman v. Clise (17 L. D., 307), it was held, inter alia:

The right of a qualified transferee to purchase under said section is not affected by
the fact that his purchase was made after the passage of the act, if the land was
originally purchased in good faith from the company.

Second, that applications of Stephan and Mansfield were made prior
to the passage of the act.

The case, spra, held also that a claim resting upon an application to enter is not
protected under either of the provisos of said section, as the terms thereof provided
only for the protection of settlement rights.
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And in Union Pacific Railway o. v. Norton, idem, 314, it was held:

The right of purchase undter section five, act of March 3, 1887, is not defeated
underthe first proviso of said section, if at the date of sale of the railroad company
the land was not in the bona fide occupancy of the adverse claimants under the pre-
emption or homestead-laws; nor under the second proviso by an application to enter
under the homestead law on behalf of one who does not allege a settlement right.

Again, in Jenkins et al. v. Dreyfus (19 L. D., 272), it was held (syl-
labus):

The right of purchase under section five, act of March 3, 1887, is not defeated by an
adverse application to enter made after the passage of said act, nor by an application
to enter pending at the passage of said act under which no settlement right is
alleged.

Third, because he is not a bona fide purchaser within the meaning of
section five of the act of March 3, 1887, because he purchased with
notice of defect, as has been set out.

In the case of Jenkins et al. v. Dreyfus, spra, a similar recital

appeared in the deed, it being there set forth:

This deed is made with the understanding that should the title to the SE. i, Sec.
33, T. 4 S.. R. 67 W., prove defective, the first party will refund second party one-
fourth of the price herein paid, and second party agrees to accept the same to relieve
the first party from all obligations in the premises.

Nevertheless, Tynon was held to be a bona fide purchaser within the
meaning of the section.

It would thus appear that the decision appealed from was correct,

and the same is affirmed.

PRIVATE LAND CAIMNI-APLICATION FOR RESTRVEY.

NIXON HEIRS ET AL.

A resurvey of a private land claim, for the alleged reason that the existing survey
does not show the true boundaries of said claim, is not warranted, where it
appears that on a showing made by the grantee for legislative confirmation of
the "remainder" of the grant, the petition was granted, and the subsequent
surveys recognize approximately the full area of the grant contemplated by
Congress.

Secretary Smit7h to the Corn-missioner of the General Eand Qifice, December
(J. I. HI.) 28, 1895. (G. C. R.)

On Mlarch 12, 1895, the Department held that a resurvey of the
Rillieux or Malines private land claim in the Southeastern District of
Louisiana was unnecessary, and that said grant is now satisfied in its
entirety by present established boundaries, thus affirming the judg-
ment of your office, dated May 18, 1893.

The ERixon heirs, through their attorney Mr. Duane E. Fox, of this
city, filed a motion for review of said departmental decision. Proper
grounds for entertaining the same having been shown, Mr. Fox was, on
June 18, 1895, so advised, and under amended practice rule 114 was
allowed to file briefs.
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It appears that on July 16, 1764, Jean Jacques Blaise d'Abbadie,
Director General Commandant for the KiDg in Louisiana, upon the
request of Miss Marie Rillieux, "conceded" to her, "for herself, her
heirs or assigns, and to enjoy and dispose of in full ownership and
usufruct as of anything to her belonging," a tract of land

bordering on Lake Pontchattrain, from the Ravine du SueUr to Manchac or the Ibber-
ville river, not including the land on which lies the new village of the Zacteaux
Indians, lying north and south; bounded on the south by the aforesaid Ravine du
Sueur, on the north by Manchac, on the east by the lake Pontchartrain and on the
west by the cypress swamp bordering on Lake Maurepas.

The colony of Louisiana having been ceded to Spain, on September
14,.1785, one Doti Carlos Trudeau, surveyor under Spanish authority,
surveyed the land for Marie Rillieux in presence of her brother (Vicente),
and described it as

a tract of land of one hundred and eighty arpents front on the whole depth reaching
the cypress swamps, which border on Lake Maurepas, which tract of land forms a
peninsula of something like ten thousand one hundred and twenty superficial
arpents by admeasurement of the city of Paris, according to the usage of this
colony, said peninsula being situated about nine leagues distant from the entrance
of the mouth of the Bayou St. John, in the western part, bounded on its front by
Lake Pontchartrain, in the southern direction by De Sueur's ravine and the line
C. E. and on the northern and northwestern direction by the margin of Lake
Maurepas, and by Pass Manchac.

It is unnecessary to give a history of the different conveyances of this
land; it sufficiently appears from the documents in evidence that the
heirs of John Nixon are now entitled to the same. It was also held by
Secretary Delano, March 1, 1875 (2d Copp's Land Owner, p. 23), that
" the claim is valid in its entirety, and is entitled to recognition by this
Department according to its established boundaries."

Your office had held, June 20, 1874 (2d Copp's Land Owner, p. 23),
that "the only portion of this claim that this office can recognize as a
private claim is that portion (3,200 arpents) confirmed by said act of
24th of May, 1858," and the Department in the decision quoted modified
that decision, holding, as before seen, that " it is valid in its entirety."
And justhereis where counsel seem to differ as to what Secretary Delano
meant by "established boundaries."

Your office in the decision herein appealed from held that the "estab-
lished boundaries " referred to " were evidently the boundaries of the
lands embraced in the two congressional confirmations, as shown by the
surveys thereof approved by Surveyor-General Foster, ' and that this
construction " is in harmony with the action of Mr. Secretary Teller in
approving the swamp lands to the State on June 4, 1884, spra."

The Nixon heirs contend that the grant was a complete one, and that
the same is described by natural boundaries as established by the royal
surveyor Trudeau in 1785, and by subsequent private surveys; that the
Trudeau survey represents the land bounded "in the southern direction
by the ravine De Sneur." 
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W. Et. Robinson, under his contract No. 3, dated August , 1872,
surveyed T. 0 S., R. 8 E., Southeastern District of Louisiana, from
November 30, to December 11, 1872, and also T1. 9 S., R. 8 and 9 E.,
same district, from December 27, 1872, to January 14, 1873, stating that
he had

Resurveyed the traverse of Lake Maurepas, Pass MZfauchac, and Lake Poutchartrain,
and originally surveyed the lines of township boundaries, private claims, and sectional
lines in the townships above represented. Swamp lands accruing to the State of
Louisiana under the provisions of the act of Congress approved March 2, 1849, have
been selected in te townships; see lists herewith transmitted.

The surveyor-general of Louisiana. (E. W. Foster), on January 20
1873, approved the map as conformable to the field notes of the survey.

The survey as thus approved recognized the existence of 3,259.04
acres of land in T. 9 S., R. 9 E., and of 5,306.53 acres in T. 9 ., R. 8
E., in all 8,565.57, as inuring to Manon, Emelie, and Rosalia Malines.
under the concession of 1764 to Marie Rillieux.

The map thus approved represents the Ravine de Sueur as bounding
fractional Sec. 26 (in T. 9 S., R. 8 E.,) on the east and the southwestern
portion of the claim on the southwest side. The Nixon heirs as suc-
cessors in interest protest against this survey, claiming that it restricts
the grant to the extent of nearly one-half, and that the Ravine de
Sueur of the Trudeau survey is not and can not be the stream given
that name in the Robinson survey; but that the true de Seur ravine
is in fact about five miles to the southwest of the one so falsely named
and represented where it opens out into Lake Pontchartrain, and
erroneously misnamed Bayou de Sert i the Robinson survey.

It is insisted that the grant is a complete one, capable of being
defined by the natural boundaries, described both in the concession of
1764 and by the Trudeau survey of 1785, and that the existing public
surveys greatly restrict the grant. A survey is therefore asked, etc.

It is claimed on the part of the Nixon heirs that the Robinson sur-
vey is a "false and fraudulent" one; that while Robinson represented
that he had "originally surveyed" the lines of the township bound-
aries, in fact he did not do so, as evidenced by the limited time in
which he represented himself as engaged in the work; that as a matter
of fact he adopted the field notes of a survey made by one Theodore
Gillespie in July, 1861, and returned them as his own; that the Gilles-
pie survey was fraudulent, because of his unsuccessful attempt to get
the heirs to pay a sum of money not authorized by law for the survey
of the land.

If the validity or correctness of the existing survey were based alone
upon the Gillespie survey, there might be some grounds for setting it
aside, for after such a proposition had been made, as is alleged, little
or no confidence could be placed in his work.

-Robinson's field notes are in many respects similar to those made by
Gillespie, but that fact does not necessarily impeach their accuracy,

1438-VOL 21 36
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especially since is report shows that he surveyed the lines. If alto-
getber like the field notes of the Gillespie survey, it would only tend to
establish the accuracy of Gillespie's work, Abich would otherwise have
remained open to suspicion.

It may be conceded that, if the Rillieux concession of 1764 and the
Trudeau survey thereof in 1785 described lands from natural objects,
capable of identification, and if the grant were a conmp'ete one, the heirs
should have the full benefit of the concession, and would not suffer a
loss from a miscalculation of the supposed area conceded. But neither
the grant itself, nor the description thereof given i the Trudeau survey,
is sufficiently definite in giving the exterior boundaries of the land
granted to enable the surveyot to accurately describe and measure the
land. The grant itself is of a tract bounded on the west "by a cypress
swamp bordering on lake Maurepas."' The boundary on the north and
east is sufficiently definite, but that on the south, " Ravine du Sueur,"
is still disputed.

The tract of land as described on the map of the Robinson survey
correspon(ls with the description given in the Trudeau survey as to the
north, northwestern and eastern boundaries, because here are the great
natural boundaries, viz: Pass Manchac, Lake Maurepas, and Lake
Pontehactrain. The lobinson survey may or may not correspond with
the Trudeau survey in the southern direction, the question being the
true situation of "De Sueur's ravine."

In making the survey of 1785 Trudeau describes the tract as forming
a peninsula "of something like ten thousand one hundred and twenty
superficial arpents by adiueasurement of the city of Paris." That area
reduced makes 8,609 0)8 acres. The obinson survey recognizes the
existence of 8,565.57 acres in the grant, the survey being closed on the
southwest side of the lainm, leaving the greater portion of the land in
the northeastern portion of the fractional township between Pass Man-
ehac and Lake Pontchartrain. The grant itself undoubtedly embraces
Such locus, whatever may be the doubt as to the limit of its extension
towards the southwest.

It is thus seen that the Robinson survey and the Trudeau survey
practically agree as to the area of the grant. Trudeau says its area is
' sonething like" 10,120 arpents, and Robinsoii, by a more accurate

measurement, places it at only 43.51 acres less than that area. If the
appellants are right in their contention as to the true boundaries on
the southwestern limits of the grant, the area would be more than
16,000 acres, or nearly double the estimate made by Trudeau himself.
It is hardly likely that the royal surveyor would make such a blunder;
to charge him with it would be to discredit the correctness of all his
work.

The case of Martha B. Nixon et al. v. Emile Hiuillon (20 Louisiana
An., 515,) throws much light upon this case, and serves to illustrate
the difficulties which would be met by the surveyor who, if appellants
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contention were sustained, should undertake to run the lines to corre-
spond with the claimed limits of the Trudeau survey.

The Nixon heirs in the case cited averred themselves to be the legal
owners of the full amount of land as herein contended for, and corn-
plained that the defendant ad entered thereon and committed waste
by cutting and removing timber. Upon this averment they took out
an injunction to restrain the defendant front frther alleged depre-
dations, and prayed judgment decreeing them to be the true owners of
the land ebraced in the boundaries then, as herein described, also for
damages, etc.

The defendant answered by general denial, and also averred owner-
ship by purchase from the State, etc.

The particular tracts upon which the alleged depredations were
charged to have been committed were in Sec. 34, T. 9, R. 8 E., and
Sec. 4, T. 10, same range. These tracts, while within the claimed
limits of the grant, are without those limits according to the Robinson

*survey.
The controversy grew out of the uncertainty which seemed to exist

as to the locality of the Bayou Sneur, named in the grant, and marked
on Trudeau's plat. Upon the issue thus presented the court below
dissolved the injunction and dismissed the suit, on the grounds of the
uncertain and contradictory character of the testimony. The supreme
court affirmed that judgment, saying: " Teir testimony (i. e., that of
a surveyor-general and two deputy surveyors,) as to the locality of the
Bayou Sueur conflicts as munch as that of other witnesses." The court
farther says that the junction of the Manchac Pass with Lake Pont-
chartrain is "the only certain point in Trudeau's survey."

If upon a trial in the local courts, having all the light that could be
thrown upon the question by witnesses skilled as surveyors, with their
maps and plats, and others having much knowledge of the general
topography of the country, it could not be shown where the Ravine du
Sneur of the Trudeau survey exists, it could hardly be expected that a
new survey could establish it.

It appears that in the early part of 1856 Adeline C. Nixon presented
a memorial to Cougress, reciting the terms and extent of the grant, and
the different conveyances by which she had become possessed of the
same; after describing the boundaries as set forth in the grant, she
made a further statement of its area, saying it contained (not about)
but " ten thousand two hundred Paris arpents." She recited the acts
of the commissioners appointed under the act of March 3,1807 (2 Stat.,
441), wherein by Report No. 383 (American State Papers, Duff Green's
Edition, Vol. 2, Public Lands, p. 279), they attempted to confirm the
grant to the extent of ten thousand one hundred and twenty Paris
arpents, "which was duly surveyed." She further represented that,
although the said grant was confirmed, nevertheless it inured to their
benefit only to the extent of one league square, as the law under which the
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commissioners acted restricted them from confirming to any private
claimant more than one league square. (Sec. 4, act March 3, 1807, supra.)

Your petitioner humbly conceives that the same principle which enabled the com-
missioners aforesaid to confirm the validity of the original grant to Marie Malines to
the eteet of a league square of the land included within its limits would, but for the
impediment aforesaid, have carried with it a confirmation of the whole of the ten
thousand two hundred Paris arpents of which it was composed.

She averred that she was entitled to the remainder of the said tract of
land, and prayed for relief confirming her right to the same, etc.

Mrs. Nixon evidently believed that the old board of commissioners by
their report (No. 383) did- confirm the grant to the extent of a league
square, and it is admitted by her counsel that Congress took the same
view: for in the report of the committee on private land claims, pre-
sented March 5, 1858, it is said:

It is true, as alleged by the memorialist, that owing to the restricted clauses and
conditions of the law under which the commissioners acted, their confirmation of
claims eouldonlyinure to the benefit of the claienants to the exteat of a league square, which
in the present instance is greatly less than the land embraced by the original grant.

The report of the committee further states:

There can be no doubt that had the law not contained the conditions and restric-
tions above alluded to, those parties could have exercised all rights of property, as
against the United States over the entire extent of the ten thonsand one hundred and
twenty Paris arpents as specified in the grant made in the year 1764.

The committee regarded the prayer of the memorialist " well
founded," and a bill for her relief was reported, and its passage
recommended.

This resulted in the passage of the act approved May 24, 1858 (11
Stat., 533), which reads as follows:

That the legal representatives of Marie Malines, born Rillieux, be, and they are
hereby, confirmed in all the right, title, and interest now held or possessed by the
United States in and to a certain tract of land in the State of Louisiana, containing
about thirty-two hundred arpents, being a part of a grant made by the French gov-
erinent, in the year one thousand seven hundred and sixty-four, to Marie Rillieux,
according to a survey and plat made by the royal surveyor, Don Carlos Trudeau, and
of record in the land-office at New Orleans; and upon a proper survey, duly approved,
being returned to the General Land-Office, a patent shall issue: Provided, That this
act shall only be construed to vest in the said legal representatives of Marie Malines,
born Rillieux, the rights, title, and interest in said land now held and possessed by
the United States, and shall not be construed in any way to impair the bona fide
rights, interests, or claims acquired by any other person under adverse grants, con-
cessions, or purchase made prior to the passage of this act.

It is evident that Congress understood that the grant to the extent
of the league square was confirmed by the old board, and the act quoted
simply confirmed the residue ot the grant, namely, " about 3,200
arpents," which added to the league square made up the full amount
asked for by Mrs. Nixon in her memorial.

it is unnecessary to discuss the powers of the old board under the
act of 1807, or whether the grant was a complete or incomplete one.
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It is sufficient to say that, when Mrs. Nixon, then the owner of the
land, made her representations to Congress, and upon those represen-.
tations secured legislation, giving to her the "remainder" of the
amount claimed, neither she nor those claiming under her are in a
position to ask the land department to make a new survey, with a view
to enlarging the claim. Sle applie( to Congress for relief presumably
upon the grounds that the then existing laws afforded her no complete
remedy; Congress recognized her claim as a valid one, and gave to her
all she asked. t matters not that the legislation asked for and obtained
may have been enacted by Congress under a misapprehension of the
law and the facts of the case, the fact still remaiis that Congress
acted and in doing so eacted the law petitioned for.

The subsequent surveys recognize (approximately) the full area con-
templated by Congress in granting the special relief, and a further
survey, for the purposes desired, is not warranted.

The motion is denied.

CHIPPENVA IHALF BEED SRIP-TRANSFEREE.

AYLEN V. YOUNG ET AL.

Chippewa half breed scrip issued under the provisions of article 7, of the treaty of
April 12, 1864, in the possession of a half breed not qualified to receive the same
under the terms of said treaty, confers no title upon the poss ssor, or his transferee.

The scrip authorized by said article was inteuded to take the form of property,
subject to sale and transfer, and confers upon the holder thereof title and the
right of location.

Secretary Smith to the Commissioner of the General Land Office, December
(J. I. HI.) 28, 1895. (W. F. M.)

On August 4, 1880, S. B. Pinney, attorney in fact Ibr Baptiste Turpin,
located the latter's Red Lake and Pembina half-breed scrip, No. 279,
upon the SW. I of section 2, township 141 N., Range 50 W., within
the land district of Fargo, North Dakota.

On epteinber 8 1892, Russell Aylen filed an affidavit al]eging that

said location was illegally made by one S. B. Pinney as attorney in fact for a person
fraudulently claiming and pretending to be the same Baptiste Turpin to whom a
certain scrip or certificate numbered 279 was issued under the treaties of October 2,
1863, and April 12, 1864, with the Red Lake and Pembina bands of Chippewa Indians,
when in fact, be was not the same Baptiste Turpin and was not a beneficiary under
said treaties. If the powers of attorney under which said Pinuey made said location
and on the same day transferred the land to Harriet Young were executed by the
rightful sripee and in the manner alleged, said location and transfer were illegal
and fraudulent, for the reason that the right to make said location is a personal
right and not transferable.

Baptiste Tnrpin, the alleged scripee, under whose powers of attorney Pinney made
the location and conveyed the land, never saw the land embraced in said entry and
said location was not made for his use and benefit but for the sole use and benefit
of other persons unknown to him..
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The power of attorney authorizing said S. B. Pinney to locate said scrip and the
power of attorney authorizing him to sell and convey the land were both frandn-
lently obtained withont proper compensation to either the pretended or real scripee,
and it has been so held by the Honorable Secretary of the Interior, who ordered said
scrip to be taken fromthe files of the General Land Office and returned to thescripee
and said scrip is not now in the custody of any Department of the government, and
the United States has never received value for said land and is still the owner
thereof.

The location of said scrip was an attempted fraud both upon the scriDee and the
government of the United States, and the removal of the scrip from the files of the
General Land Office and its return to the scripee by order of the Secretary of the
Interior on account of fraud, was in effect a cancellation of the entry.

A hearing was ordered and held upon these charges andi the case has
now reached this Department on appeal from the decision of your office
the conclusions of which will be stated hereafter.

There are two Chippewa Indians, father and son, bearing the name
of Baptiste Turpii, who claim to belong to the Pembina band.

On December 29, 1868, the son made application for scrip for one
hundred and sixty acres of land under Article 7 of' the treaty of April
12, 1864, between the United States and the Red Lake and Pembina
bands of Chippewa Indians (13 Stat., 689), supplemental to the treaty
of October 2, 1863 (13 Stat., 667).

No scrip has been issued upon this application.
On April 30, 1873, a similar application was made by the father, and

on December 29, 1873, scrip numbered 279 was issued on his applica-
tion and placed for delivery in the hands of Ebenezer Douglass, United
States Indian agent, White Earth Agency, by whom it was turned over
to the proprietors of a store of some sort in lineapolis, Mininesota,
who, it appears, had assisted him in the preparation of his application
and transmitted it for him to the Indian Bureau.

Fletcher and Loring, manifestly by mistake, delivered the scrip to
Turpin, the son, ad this blunder has been the prolific parent of the
bewildering brood of difficulties that now almost hopelessly involve
the effortsof thisDepartment in adjusting the conflicting clairns of the
father and son and their several transferees.

The younger Turpin having become possessed of the scrip through
error, sold it to W. H. Grant, a lawyer in St. Paul, on April 16, 174,
for the sum of fifty dollars, who in trn, through the banking firm of
Dawson and Company, transferred it to Albert W. Stiles, ol October
7, 1875, the consideration being sixty dollars.

On December 18, 1875, Stiles located the scrip on the SE. -L of sec-
tion 25, township 164 N., range 51 W., of the land district of Detroit,
Minnesota, but this location was canceled on April 7, 1879, for conflict
with the grant, St. Vincent extension, of the St. Paul and Pacific Rail-
road Company.

The scrip remained in the files of your office until June 5, 1879, when
it was transmitted by letter "C a A of that date to the land office at Crooks-
ton, Minnesota, with directions to deliver it to the party entitled to
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the possession of it. The register of that office, on September 20,1.379,
gave it into the hands of Charles W. MoIltyre, at that time a special
agent of the General Land Office, for delivery, obviously, to the right-
ful scripee. On October 16,1879, McIntyre, actingfor tle elder Turpin,
sold it to Morton, Moore and Company, bankers at St. Paul, for four
hundred ad eighty dollars, by whom it was sold, ol July 3, 1880, to
S. B. Pinney, for the smn of seven hundred dollars. Thereupon, Pin-
ney made the location which is attacked in te proceeding that again
brings the matter before this Department.

By the location last referred to the scrip again reached the files of
your office, and about that time, Stiles, deriving title from the younger
Tarpin, made a denad for its delivery to him't and has persistently
pressed his claim to this day. Througl lis instrumtienitality tle )epart-
ment caine to kow tat Mcintyre, the special agent who sold the
scrip for the elder Turpin, had turned over to the latter only one hun-
dred dollars of the total proceeds amounting to four hadred and
eighty dollars. It is pertilient to remark here that McIntyre justifies
his withholding of the balance, three lundred and eighty dollars, on
the alleged ground that le had sold the scrip under the guarantee that
any location thereof sliould be held valid, and should finally go to
patent. So far as anything appears to the contrary this balance is still
in his hands, though his connection with te General Land Office as a
special agent has long since terminated.

These irregularities, and the conflicts arising out of the claims
derived fromt the two Turpins, father amid son, were, by diection of the
Indian Bureau, inade the subject of an investigation in October, 1882,
by John A. Wright, a special Indian agent.

The report submitted by Wright was made the basis of a letter from
this Department to your office, dated Novemnber 10, 1882. (Ind. Div
Misc. Vol. 30k, p. 50), which, after directing "that the necessary steps
be taken by your office to seclare Baptiste Turpin, senior, in his fll
and undivided rights in the scrip in question," proceeds as follows:

This should be done by proceedings under new authority from Baptiste Turpin,
sr., for the location, etc., of the scrip. Whether that authority takes the for o f
ratihcation of the previous authority given by him to McIntyre in the matter, or
be in the natare of proceedings de neoro for the location, etc., of the scrip, is not
material. He should receive the full amount of the consideration for which the
scrip was sold inder the original authority or he sholld be re-possessed of the scrip.

Mf. Stiles' remedy, if lie has ally, is against those fromi wholi he received the scrip
to which they had no right or title.

Of the'alter)ative courses prescribed by this letter,, your office elected
to pursue the latter, and accordingly, the scrip was transmitted to
Wright, who, on April 4, 1883, delivered it into the hands of Baptiste
Turpin, sr. There is nothing in the record to show that it has gone out
of his possession.

At the hearing provoked by Aylen's contest te parties appearing
and showing interest were Pinney, who located the scrip, his trans-
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ferees, Mrs. Harriet Young et al., and Stiles, who claimed it as his
property through the junior Turpin.

The findings of the register and receiver, after an exhaustive discus-
sion of te evidence, are stated by them in the form of four several COnl-

clusions of fact and law, the substance of which is here given, as follows:
1. That the scrip in controversy was issued upon the application of

the junior Turpin; that it passed by purchase and possession into the
legal ownership of Stiles, who was wrongfully deprived of its possession
wheen it was surrendered into the custody of McIntyre, and that it
should be restored to him.

2. That the location of the scrip by Pinney, the title tereof not being
legally in him, nor the sip riglhtfully. in his possession was without
authority in law, and sliould therefore be canceled.

3. That Harriet Young is an innocent purchaser, in good faith, for
value, and should be protected.

4. That Russell Aylen, the contestant, having established the allega-
tions of is affidavit, is entitled, upon the cancellation of the location,
to a preference riglt of entry.

The decision of your office, in modifying that of te register and
receiver, 'nay be formulated in the following terms:

1. That the claim of Stiles is res judicata, having bee disposed of by
the departmental letter of November 10, 1882, 8tpra, and t hat le should
not have been I)ermitted to appear as a party to the proceeding,.

2. That the location of te scrip by Pinney was regular al valid,
and should not be canceled, and that Mrs. Young was a innocent
purchaser.

With respect to the claim of Stiles, I cannot concur in the onclu-
sion reached by your office that it was finally adjudged by the letter of
November 10, 1882, supra, since he had been theretofore afforded no
opportunity to reseit it contradictorily with the interests opposed to
him ; and isomuch as le has made himself a party here, the Depart-
ment xvill take jnrisdiction to set his p)retensionls at rest.

Of the eleven specifications of error assigned by Stiles, several require
consideration, as follows:

1. In not holding that the application f Baptiste Turpin, jr., as duly approved
by the Chippeuva Indi'an Commission of 1870-71, and by the Commissioner of Indian
Affairs, who, prior to April 30, 1873, directed the Indian Agent at White Earth,
Minnesota, to notify the applicant that his said applicationl had been approved.

2. I holding that scrip Nio. 279 was issned upon the application of Baptiste Tur-
pin, sr., of April 30, 1873, anti not upon that of his son, dated Decenber 29, 1868.

3. In not holding that Baptiste Turpin, sr., was a anember of the Lake Superior
tribe of Chippewa Itdians, and that having received scrip nsider the treaty of 1854,
he could not have been a beneficiary nnder the treaties of 1863 and 1864.

4. In not holding- that Stiles was an innocent purchaser and holder of said scrip,
anD that he was illegally, and without dne process of law, deprived of the possession
of it.

These secifications will be lispose(l of in the order of their state-
melet, and



DECISIONS RELATING TO THE PUBLIC LANDS. 569

1. The Coumnission to which reference is made was appointed by
the Secretary of the Interior on April 21, 1871, and its report is embraced
in House Executive Document 193, 42nd Congress, 2nd Session, printed
at the goverrnment printing office in 1874. It was

a special commission to investigate the matter of scrip issued under the treaty
of the United States with the Chippewas of Lake Superior and the Mississippi,
made at La Pointe, Wisconsin, September 30, 1854, and also to ascertain what per-
sons are still beneficiaries under the seventh clause of the second article of said
treaty, as also who are beneficiaries under article eight of the treaty made with the
Red Lake and Peuibina bands of Chippewas at the old crossing of Red Lake river
on the 2d day of April, 1863, and article seven of the supplementary treaty of the
12th of April, 1864.

Schedule B, beginning at page 171 of the voilne, purports to be "a
list of the applications filed with the special commission, with the dates,
names of attorneys, findings of the commission, and the evidence taken
concerning each case." Number 677 of this list, o page 224, is Bap-
tiste TLrpini, date of application, December 29, 1868; residence, Gray
Cloud; attorney, William H. Grant; the application is approved by the
commission on the following finding of facts: "Saw his father and find
this person to be a mixed-blood of the Pembina Chippewas, and a bene-
ficiary under the treaty." It is indisputable that this is the younger
TurpiD, from whom Stiles derives title to the scrip, but it is equally
obvious that tis finding of the commission is not conclusive of his
right to receive it. On the contrary, the evidence satisfies my mind
that he was under twenty-one years old at the date of the treaty, and
was, therefore, excepted from te provision made therein in favor of
the mixed-bloods. Tis was shown by the affidavits of his father, his
unle. Joseph Turpiii, and himself, made on October 26, 1882, that he
was at that (late about thirty-five years of age. This testimony as to
his disability is corroborated by the affidavit of W. E. Grant, his origi-
nal attorney, made o Apil 7, 1886, that he was at that date, about
thirty-five years old, and by the recital contained in his discharge from
the army, dated Fort Snelhing, lhiuiiesota, April 23, 1866, that lie was
then twenty years old. The fact of his disability being thus placed
beyond controversy, it results that, however the scrip may have reached
his hands, he was wrongfully in possession of i, and was without title
and could convey none therein.

As to the charge that the Cominissioner of Idian Affairs, prior to
April 30, 1873, the date of the elder Turpin's application, directed the
Indian Agent at White Eartl, Minniiesota, to notify the y ounger Turpin
that his application had been approved, there is nothing in the record
to support it, and its trtth is doubted. But if admitted as a act, it
could not avail to cure his original incapacity, and vest in him a right,
which, by the very terms of the instrument under which be claims, he
is disqualified to exercise.

If Stiles should tale exception to the ex parte character of the evi-
dence upon which these conclusions are based, it would seem to be
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sufficient to answer that the investigation by virtue of which the evi-
dence has been brought into the record was made at his request and
upon his instigation, and that he might have been present and partici-
pated therein if he had chosen to do so.

2. In the decision appealed from it is said:

December 29, 1873, scrip No. 279 was issued on the latter application (that of the
senior Turpin) and sent to the proper Ildian Agent for delivery to the jerson entitled
to it. No action seems to have been taken on the former application (that of the
younger Tuirpin), certainly no scrip was issued on it so far as is shown by the records,
of the office of the Commissioner of Indian Affairs, and I have had the stub of each
piece or scrip issued under the treaties before referred to carefully examinued.

So far as this statement involves matters of fact, this 1)epartinent is.
justified in taking it for trte. There is nothing in the record to show
upon which of the applications the scrip was issued, except the certifi-
cate of Frank C. Armstrong, Acting Commissioner of Indiait Affairs,
that on the back of the younger Turpin's application appears the mem-
orandum, in pencil: "Scrip issued, Dec. 29-73. No. 279." But a similar
memorandum is also found, in pencil, on the back of the other applica-
tion, as follows: " Scrip sent to Agent Douglas Dec. 29, 1873." The
fact appears to be, and doubtless is, that the Indian Boreau did not
realize that there were two Turpins identical in name applying for the
issuance of scrip under the same treaty, and that their applications did
not receive conscious separate and distinct treatment. They were con-
fused, and acted on as a single application.

3. It seems to be true that Baptiste Turpin, sr., made application for
scrip uinder the treaty of 1854, and it is probably true that the scrip was
issued, though it is not certain that it ever reached his hands. In his
applicationi under the treaty of 1863-64, he admits having made appli-
cation under the former treaty, but says in relation thereto:

I have never heard the result of said application nor have I received the scrip for
which said application was miade, and since then I have been informed that said
scrip has been canceled on the ground that I was not a mixed blood belonging to
the Chippewas of Lake Superior, and that I miade the said application at the insti-
gation of the attorney.

That the scrip was issued is shown by a letter of December 3, 1 86 4 ,
from William P'. Dole, Commissioner of Indian Affairs to the Commis-
sioner of the General Land Office, printed on page 234 of the volume
cited, supra, and Turpin is represented to have sold it to Isaac Van
Ettan for twenty-five dollars. Id. p. 135. As to his tribal relations the
commission fouid that "he is from Red river, Pembina Chippewas;
never belonged to the Chippewas of Lake Superior; is fifty-eight years
old." Id. p. 133. The question as to whether, though a member of the
Pembina band, he would be entitled to the benefits of the treaties of
1863 and 1864, after having represented himself as belonging to the
Lake Superior baud and received the benefits provided by the treaty
of 1854, if fairly presented, would not be a difficult one to determine.
But the question is not fairly presented here. If it be admitted that
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the elder. Turpin received twenty-five dollars for the scrip issued in his
name under the treaty of 1854, it can scarcely be said that le was in
any true sense a beneticiary of that treaty. Te ircumstances, how-
ever, point to the truth of his own statement, made under oath, that
he was instigated to make the application by some other person, and
that he never received any scrip. Fraud ran riot in those days in con-
nection with this class of scrip, as disclosed by the investigations of
the special commission appointed for that purpose, and this transaction
has te appearance of being typical of the dishonest practices thus.
exposed.

4. The conclusions already reached dispose of Stiles' contention that
he was an innocent purchaser and holder of the scrip, for the person
through whom he claims had no title that he could transmit; and the
error of which he complains, " that he was illegally, and without due
process of law, deprived of the possession of the scrip," if its existence
be admitted for the sake of argument, is now cured by the present pro-
ceeding, to which he has made himself a arty.

The contestant, Russell Aylen, has not appealed here, so tat, if this
proceeding be viewe(l and treated as strictly judicial in character, the
main question raised by him, that is, the validity of Pinney's location
and the attitude in law of Mrs. Harriet Young, as his transferee, is not
properly before the Department. The qestion, however, is one of
administration, as well as of private right, and the interest of the gov-
ernent therein relders it desirable that jurisdiction be assumed.

An inquiry into the nature and incidents of the scrip issued under
the authority of the (ihippewa treaties of 1863 and 1864, supra, is neces-
sary to determine the rights of parties who hold the scrip itself. or
lands by virtue of its location.

The original provision for the benefit of the alf-breeds and mixed-
bloods is contained in Article 8 of the treaty of 1S63, and is as follows.

In further consideration of the foregoing ession, it is hereby agreed that the
United States shall grant to each male adult half-breed or mixed-blood who is
related by blood to the said Chippewas of the said ed Lake or Pembina bands-
who has adopteC the habits and customs of civilized life, and who is a citizen of the.
United States, a homestead of one hundred and sixty acres of land, to be selected
at his option, within the limits of the tract of country hereby ceded to the United
States, on any land not previously ocenpied by actual settlers or cover/ d by prior
grants, the boundaries thereof to be adjusted in conformity with the lines of the'
official survey when the same shall be made, and with the laws and regulations of-
the United States affecting the location and entry of the same.

It is obvious that this provision confers a right at once personal and
inalienable. It was entirely adequate in its terms to effect the pur-
pose of the government, which, manifestly, was to secure a home to,
such of the mixed-bloods as ad "adopted the habits and customs of
civilized life," and to further encourage them in the ways of civiliza-
tion. We find a change of policy, however, in the supplementary
articles consented to a year later, and it is inferrible that it was,
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adopted at the instance of the beneficiaries themselves, who, it may be
assumed, found it inconvenient and undesirable to take lands within
the ceded territory, or else had no wish to acquire lands at all. This
change is embodied in article 7 of the treaty of 1864,wlich is as follows:

It is further agreed by the parties hereto, that, in lieu of lands provided for the
mixed-bloods by article eight of said treaty concluded at the Old Crossing of Red
Lake river, scrip shall be issued to such of said mixed-bloods as shall so elect, -which
shall entitle the holder to a like amiount of land, and may be located upon any of
the lands ceded by said treaty, but not elsewhere, and shall be acepted by said
mixed-bloods in lieu of all future claims for annuities.

It is to be observed that the scrip to be issued is locatable by the
holder, and that an additional consideration for its issuance is named,
to wit, the relinquishment by the scripee " of all future claims for annu-
ities." Instead of lands, the beneficiaries may, upon their election to do
so, receive scrip. It is to be presumed that if they should prefer lands,
they would not take scrip; and if they should prefer-lands it would
appear idle to take scrip possessing a value that could be realized only
by locating it upon lands. It is clear, therefore, that the scrip was
designed to take the form of property, subject to sale or transfer, and
that the terms of article 7 were advisedly used in order to give it that
quality. If it had been intended by the parties to serve as the evidence
of a merely personal right, it seems reasonable to suppose that some
restrictive phrase would have been used; on the contrary, title and right
of location are vested in the " holder" in express terms. It is not deemed
necessary, in stating this conclusion, to decide that the term " holder"
is there used i the technical significationl in which it is employed when
applied to bills and notes.

There is no evidence in the record to impeach the various and suc-
cessive transactions through which the scrip finally reached the hands of
S. B. Pinney. They are valid on their face, and no facts are shown to
overthrow the presumption in favor of their validity.

It is ascertained from the record, as elsewhere stated, that Baptiste
Turpin, sr., sold his scrip for four hundred and eighty dollars, of which
sum lie has already received one hundred dollars, and that the balance
is in the hands of Charles W. McIntyre, who avers himself ready to pay
it whon the location goes to patent. The consideration was no doubt a
fair one at the tine, and when the balance cue by McIntyre has been
paid Turpin will have received all the ben efit contemplated by the treaty.
It results, therefore, that the scrip should now be in the files of your
office, with its function discharged, and that it is improperly in the pos-
session of Tarpin, or any one to whom be may have transferred it.

It is ordered, therefore, that the contest of Russell Aylen ie dis-
missed; that the claim of Albert W. Stiles be denied; that the location
by S. B. Pinney of Chippewa scrip No. 279 upon the SW. of section
23, tiwaship Lt N., range 50 W., Fargo, North Dakota, be passed to
Patent, aid thavt appropriate steps be taken by your office to recover
from Baptiste Turpin, sr., scrip No. 279, improperly held by him.
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Abandonoent. And affidavit made before a rotted States

See Contest; Residence. commissioner, or clerk of court, is not valid

Absence, Leave of. and lawful unless it shows thatthe applicant
See Besidene. "is prevented" by reason of distance, bodily

infirmity, or other good cause, from personal
Accounts.attendance at the district land office .-. . 294

Where a survey is partially completed (an not be allowed during the pendency
under an approved contract, and then aban- of a departmental order directingthat no en-
doned by the contracting deputy, his bonds- tries be allowed pending the final determina-
men may be allowed to employ a competent tion of an alleged right under the townsite
officer to complete the remaining work n- laws . .............. 71
der said contract, at the rates therein stipu- To enter, tendered by a stranger to the
lated . 288 record, during the period accorded to the

'Under the provisions of section 8, act of contestant for the exercise of his right, and
July 31, 1894, the Department has no juris- held in abeyance under said rule, will take
diction to revise an account that has been effect on the land covered thereby, not taken
finally adjusted by the Auditor, and due by the contestant, to the exclusion of a sub-
payment thereof tendered and accepted-526 sequent application of another therefor --.- 187

A deputy surveyor should not be heard to To enter a tract " listed as railroad land, "
complain as to the adjustment of his ac- and rejected for that reason, and pending on
count, where in the contract he agrees that appeal, will attach at once,, as of the date of
no payment for work not personally done the application, on the cancellation of the
by him shall be made, and it appears that list as to said tract - 109
in fact he did no part of the work in person, To make entry of lands embraced within
and that the government thereafter, to an existing indemnity withdrawal can not
avoid the disturbance of private vested be allowed -----. 462
rights, approves such survey, and fixes a To enter should not be allowed for land in-
just compensation therefor which is ac- eluded within the prior pending application
cepted by the surveyor-.. 526 of another ---.---------------------------.. 145

Accretion. To enter, held to await action on the prior
See Riparian Rights. application of another, protects the appli-

cant as against subsequent claims, but in no
Allotment. manner can affect the disposition ofthe prior

See Indian Lands. pending claim .- 434

Amendment. To enter, found irregular in form, and
See Entry; Practice. - returned to the applicant for correction,

Appeal. should be regarded as pending fir a reason-
See Pactiae. able time, and excluding, during said period,

other applications for the land ............. 60
Application. To enter conflicting ia part with the prior

That is indefinite in its description of the entry of soother may be allowed as to the
land can not be allowed - 445 part not in conflict, and rejected as to the

To enter must be accompanied by tender remainder ......... 145
of fees required by law .................... 137 To enter, that embraces in part land not

In considering the validity of, it may be subject to entry does not defeat the right
fairly presumed that the proper tender of of the applicant to the land open to appro-
money was made therewith, where the rec- priation ....-. 444
ord is silent as to such tender, and the appli- To enter, rejected on account of partial
cation is rejected for a reason not involving conflict with a prior entry, does not operate
any question with respect to the tender of to reserve the land not in conflict, where
money ------------ ... . 187 instead of appealing from said rejection the

To make entry prepared before a clerk of applicant contests the prior entry; nor does
court, or other officer remote from the local the pendency of said contest reserve the
office, takes effect only when filed in the tract not in conflict for the benefit of the
proper lnd office ........................... 294 applicant -------------------..-......... 208
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In case of simultaneous, the right of entry Where on motion for review new facts are

may be disposed of to the highest bidder. .. 444 set up and a hearingthereon asked, and the
TIMBER CULItRE. motion is denied by the Comemissionser, the

To make timber-culture entry of land right of the applicant, on due showing
withdrawn for railroad purposes colfers no made, may be reviewed under a writ of cer-
right, and where land overed by such an tiorari ... . 130
application is restored to the public domain, On the filing of an applicaion for, the
-after the repeal of the timber-culture law, local officers should be at once directed to
there is no right i the applicant that can suspend all action under the decision in
berecognized as within the protective terms question ..... -.-. ........ 464
of said repeal ..... r......r................... .298
TIMBER LAND. See Tblcs of pages xviii and xix.

Published notice of, sufficient where it fl
contains the statutory requirements, and is Coal Land.
made ol the form furnished by the Land Application for the survey of, under the
Department .......-....-..-... . 121 act of August 20, 1894; see circular of Au-

Araned Occupation Act. gust 7,1895-81... - -. 83
A permit to settle oil a specified tract is The affidavit at time of purchase must be

a condition precedent to obtaining title made by the claimant himself -.o. 382
thereto under the act of August 4, 1842- 87 the land o l account aimants both claiming

Arid Lands. ority of application and good faith in im-
See Reservoir Lands. provenments should govern the award-. 197,493

Attorney. An entry not made for the use and benefit
A uthority to act in a case is concladed by of the entryman is illegal and must be can-

relinquishment of the claim he is engaged celed .. .. ..-.-.-- 300
to represent -------------- 99 Confil'naotii.

A power of, that does not contain the
name of the appoiuteeisuotinvalid, whereit SECTION 7, ACT OF MARCH 3, 1891.

The transfer of an undivided interest in
appears that it was purposely so executed,
with the intention that the party using the land covered by an entry does not bring
same should insert his own namie, and the said entry within the confirmatory provis-
acthority so conferred was thereafter duly ions of said section ...........- .... 12
exercised .- 218. -....... 928 A mortgage covering a legal subdivision,

with the exception of one acre thereof, is
-Canilceliatiofl. i such an encuinberance of the entire sub-

An order of, is not effective in the absence division as to bring the entry thereof with-
of notice thereof to the entryman -....... 169 i in tie confirmatory provisions of said sec-

-Certificate. ti.es-1. |- 8I ... 8...... -- .......... 303
Of deposit., issued under section 2401, t A requirement, prior to the lapse of two

seq., as asnelded by act of August 20, 1894; years from the date of entry, that an entry-
see circular of August 7, 1895 -------------- 77 womuan shall furnish additional proof as to

Error in final, as to the name of the entry- her qualification to make entry, is sub a
man, may be corrected nmmprc o tolnC - 1 377 | proceeding" as will defeat confirmation of

the entry inder the proviso --------------- 3145
Certiorari. Whore it does not affirmualively appear

A writ of, will not issue on behalf of an that an entrymnan has received notice of a
applicant that is not asserting any specific requirement of the General Land Oflice,
right under the public land laws, and whose made prior to the passage of said act, the
statements, it true, show that he is pre proceedings thus taken will not be held to
eluded from asserting any such right here defeat confirmation of the entry under the
after.......proviso to said section -12

A writ of, will not be denied on the ground
that the applicant did not seek relief by ap- Commutation.
peal, wohere the General Land Office erro- See Ensty (subtitle TibOse Cutuire) and

noes; sly denies the right of appeal before an Homestead.
attempt to exercise the same is made - 90

An application fir, will be denied, where6 Cntest.
it appears that the Commissioiter's decisios, GENE RALLY.
if before the Secretary ol appeal, would be Affidavit of; setting frth "upon hiforma-
affirmed -----------------------....-- 109 tion and belief that said honsestead entry

Will stot be granted if an appeal is not was not made in good faith, but was made
wrongfully denied, unless the facts set out for the purpose of speculation ad sale,"
show- that the applicant is entitled to relief states a cause of action, and is sufficient to
under the supervisory authority of the Sec- pitt the defendant on notice of the charge to

-retary -------------------------.. 122 be set- ................... ....... 211
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A. corroboratory afflidavit of, based on per- A plea that the entryinau had established

sonal observation is sufficient - 211 his residence On the land covered by his
The local officers may property reject entry prior to notice of, and so cured his

if in their judgment the charge is prena default, if any existed, can not be recog-
ture - 494 nized, where it is apparent that the alleged

Against a location of Sioux half breed residence was induced by the prior pro-
scrip, on unsurveyed land, will not be dise- cedings . 17
missed on the ground that prior to the sur- A leave of absence is no protection against
vey of the land, and adjustment of the a subsequent, on the ground of failure to
location, such a contest is premature, where establish residence, where the evidence
-a hearing has been had, and the evidence shows that when soh leave of absence was
submitted clearly shows the invalidity of granted the ntrymati in fact had not estab-
the location 111 lished residence on the land . 428

Proceedings under a second, should not
be allowed pending the final disposition of Against an expired and abandoned pre-
a prior case involvingthe sane land- 275 eruption filing could not in any event inure

A successfil. against a etry froni which to the benefit of the contestant, and will
one of the tracts is eliminated as noiicon- not be alloned- . 540
tigUous on a intervening order fromi the TliBEt CULTUIRIE.
General Laud Office, confers no right as to In proceedings against the entry of a ie-
the tract so released fl-em lime entry nuder ceased person te devisee of the sole heir
attack - 451 of the eniryinan is the only party having

The government is always a party in in- a-l-tereet in the entry-8
terest, and may insist upon a judgment of Must til where the defendant cares his
cancellation, if the evidence clearly shows deflult prior to legal service of notice, and

a failmre to comply with the law, whether does not appear that the compliance with
the contestant is entitled to such action or law was induced by kniowledge of the im-
uot - 461 pending suit - ... 335

DESERT LAND. Where the charge as laid practically
In determining whether a is premature covers the year and the usual planting sea-

-where the entry has been suspended, and sons einbracedtuerein, and where the notice
theorderofsuispensionrevoked, timeslotld is served after the expiration of he year,
be held to run against the entryinan from and the hearing is after its expiration, evi-
notice of the revocatin -. 894 dence should not be excluded as to said year

HOMESTEAD. because it has not quite terminated at the
Where an affidavit of, against a homestead date of filing contest . 191

is premature when presented, and subject A charge of filure to submit ial proof
to rejection for such reason but such action within the statutory life of the entry, must
is not taken, and the local officers, after the fail where it appears that under the exteu-
expiration of more than six mouths from the saon of time athorized by the act of May
date of the entry, authorize publication of 20, 1876, the entryman is ot in default- 315
notice, the contest should ot thereafter be Contestant.
dismissed as premature on the motion of a Takes othing under relinquishment
stranger to the record- 467 that is not te result of his suit. In sch

Testimony to the effect that an entry- case his rights depend oathe establishment
woman has married and moved to her hus- of his charge against the entry- 333
band's home, when the husband himself is Right of, after award of preference right,
-at the same tne a homestead claimant, is not affected by a relinquishment of the con-
proper evidlenee under a general charge of tested entry . -...... ....... 474
abandounment -360 Where the failure of, to receive notice of a

Where a homesteader has established a decision of cancellation results from his
residence, and placed his vife on the land, carelessness or neglect, and other rights at-
no one but his wife shall be heard to allege tach i the meantime, his preferred right of

desertion in proof of his abandonuent or entry is lost 317
change of residence, during the lifetime of Where an entry is canceled i the interest
his entry, provided the wife maintains a of the government the right of the contes-
residence on the land -- 152 taut, as a preferred entryman, will not be

An entry attacked for failure to reside on determined until such tioe as he seeks an
the land will not be canceled where the exercise thereof . 461
entryinan in fact had established and main- Failure to exercise the preferred right
tamed residence on an adjacent tract, to within the statutory period defeats te sanme
which he acquired title after his entry, but in the presence of an interveining claim- 52
removed to the land covered by his entry Desert Land.
prior to notice of the contest, and o bad See Entlry.
faith is shown to exist3 . . 5 Selection by States, aunended instructions 89
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Reclamnation of, is effected when an ade- May be amended by substituting a tract

quate supply of water is brought to the notincluded therein for one of the subdi-
land, and due provision made for its proper visions covered by said entry where after
distribution when needed ................ 211 diligent effort it is found impossible to ef-

Where a desert entryman has in good feet reclamation of said subdivision - 265
faith reclaimed such portions of the land as The rule requiring claitants who elect to
are susceptible of reclamation, the non- proceed under the amendatory act to file a
irrigable character of a part of the land will | sworn statement of the intention to so elect
not defeat his right to a patent, or justify will not be held retroactive- -- 233
cancellation of his entry - 211 There is no requirement in the amenda-

tory act of March 3,1891, that an etrytoan,
Deserted Wife. -who at the passage thereof has an entry

See Coontest (subtitle Homestead); also under the act of 1877, and elects to proceed
ffomestealt. under the amendatory act, should atthetime

Entry. of election file a map showing the plan of ir-
See n tpy.ction. rigation. The right of the entrymon, inSee Application, ~~~~such case, is pteected if he forniolly elects

GENERALLY. to proceed under the later act, and gives no-
Statutory life of, does not run during the tice of such election ............... 233

suspension of the official plat of survey-. 169 Where the election of an entrymauto pro-
An amendment of, may be allowed,where, ceed under the act of 1891 is to the satisfac-

due to an excusable mistake, the entry as tion of the local officers, and prior to the
originally made did not cover the land set- promulgati on of the rle requiring a sworn
tled upon and improved by the tntryman- 372 statement as to such election, the rights of

There is no authority for the atendment the entrysnan under the later law are duly
of a patented, or the benefit of a transferee. 37 protected, though the sworn statement as to

The right to amostd, so as to include other his intention is not made as required by said
land therein can not be exercised by one rule. .. ... . 244
holding thereunder as transferee. 611 The right of an entrymast, who has ihowni

The rightto amnend so as to includea traot due diligence from the first to equitable ac-
thatws omitted therefrom in the belief that tion on his etry, where ie, through ob-
it was not public land, will not be recog- stacles beyond his control, is unable to
nized, where no effort is made to ascertain effect reclamation within the statutory pe-
the true status of the land on the records of Hod, is not defeated by a contest, charging
the local office .----------------. -.-. 516 such failure, begun while he is engaged in

A second, may be allowed, where theland curing his deiault .------------------------- 211
embraced in the first does not afford a sup-
ply of water fit for domestic use, and the HOMESTEAD.
entryman does not appear to have been want- The commutation of a hotuestead prior to
ing in diligence or good faith .------- - 390 the act of arch 2,1889, defeats tte right

Of land on both sides of a stream that has to make a second homestead entry uder
been meandered not invalid, wherest is sat- section 2 of said act.283
isfactorilv shown by the records of survey One wio makes homestead of arid landin
that such stream does ot fall within the the belief that he can irrigate the same,
class that should be meandered ........... 7 through the use of water tobe obtained from

Land lying within the banks of a mean- a proposed government reservoir and aban-
dered stream, and forming a part of the bed dons the land so entered, is not entitled to
thereof as surveyed, but subsequently left make a second, either under the general
dry by a change in the channel thereof, can terms of te homestead law or the special
not be entered where patents have issued provisions of the act of December 29,1894 205
for the adjacent lands -- 429 TIMBER CULTURE.

Made in the presence of a prior adverse The possession and improvetnents of a
settlement right must be canceled on due settler who asserts no laim within the pe.
showing of the settler's claim .............. 542 riod accorded, therefor do not operate to

Error in final certificate may be corrected exclude the land from appropriation under
sune pro tuno------------------------------ 377 the timber-culture law by another person,

DESERT LAND. and such intervening entry will defeat the
The essential act in making, is the pay- subsequent assertion of the settlement

ment of the first installmnt of the purchase right-. ..................-...... 10
price .. ............ 189 The right to commute under the act of

On the revocation of an order suspending March 3,1891, is dependent upon compliance
a desert entry, time will not run as against with law up to the time when application
the entryman in the matter of reclamation, is made to commute ................ .. 29
in the absence of proper notice to him of Can not be commuted in the presence of a
said revocation -- 1------- ----------- 394, 49£ contest on which there has been nohearing- 3
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The Department has no authority to re- A party who does not appear to protest

turn the money paid on commutation and against, onthe submission thereof, but sub-
allow new proof to be made under the sequently files a contest against the entry,
amendatory act of March 3, 1893, on a show- is not entitled to have the claimant placed
ing that the entry in question was corm- on the witness stand for the purpose of
muted in ignorance of said amendatory cross-examining him on his final-proof testi-
act -: 287 mony- --- 458

The act of May 20,1876, permits an exten- Error in final certificate may be corrected
sion of time where the trees are destroyed nunc pro tuns -7 37
by grasshoppers or inevitable accident 315 TIMBER CULTURE

Equitable Action. An application to sbmit,under section
See Homestead. 1, act of March 3, 1891, can not be allowed in
Rule 30 of, as applied to desert entries un- the presence of a pending contest in which

der. which reclamation is not effected there has been no hearing -. .... . 3
within the statutory period, not defeated
by a contest begun while' the entryman Rearing.
is engaged in good fith in curing his de- See PI-actice.
fault . 211

Rule- 13is for the confirmation of ent-ies Homestead.
of lands once offered and then tempora- lee Ently; Olahona Lands-
rily withdrawn, and afterwards released GENERALLY.
from sach withdrawal- 253 In determining whether a homesteader is

Decision that an entry should he submit- Indtringwehraomsaers
ted for, is an administrative act 549 disqualified by the ownership of land, theted oris n aminstrtiv ac.. ~ ------ 549 grant of a railroad right of way across the

Evidence. same can not be regarded as diminishing the
The local officers are not authorized to ex- aereage held in fee by the homesteader 114

lude testimony on objection thereto, but it T of a
is their duty to stop irrelevant examination The occupancy of land by transient mill
of witnesses ----------------------- ------ 54 ers does ot reserve it rom entry where

I thetrialofacontesttheplaintiffisiot such occupancy is not for the purpose of
entitled to have the claimant put on the wit- t and business, and where sh ocu-
ness stand that he may be cross-examined pants ta e no legal steps to assert their
on his final proof-. .. 458 rights under the townsite laws -228

Fees. lp An additional towusito claim set p toFees. ~~~~~~~~~~~defeatsa, can not be recognized where it ap-
See Paymlent. pears that there is no necessity for addi-
The local officers are not entitled to col- tional towusite territory, that the tract is

leet, from one who purchases at a public not embraced within the limits of the town-
sale land sold as an isolated tract- 451 site, and there is no actual settlement on

Final Proof. the land for townsite purposes- 234
Amended Rule 3 of Practice permits the The right to make entry of a tract within

submission of, during the peudency of con-, an unauthorized indemnity, withdrawal is
test proceedings where the hearing therein not defeated by a prior application of the
has been had, but is not applicable prior entryman to purchase the land from the
thereto - 3company-402

A charge that a homesteader has failed to After the prchase of a tract of land un-
submit, within the statutory period will not de a c utedey a t ifsnanc of
be entertained where the etryman has der a commuted entry, and the issuance of
given notice of his intention to ubit his a final certificate therefor, a discovery of
proof before the contest is filed 167 coal on such land will not defeat the issu-

The statutory period within which, should anee of patent5 . 92
be subsuitted under a homestead entry does The right of townsite settlers to make
not run during the pendency of an order sus- entries of the respective subdivisions on
pending the official survey of the land . 169 which they are residing and have improve-

Submitted by an entrywoman, and on ments, attaches simultaneously on the aban-
which entry was allowed, may be held suf- donnent of the townsite, where it appears
ficient in the matter of her qualification as that the settlements in question were made
the "head of a family" where her response at the same time and for the same pur-
to the only question on such point, in the pose .... . 104
final-proof blank furnished by the govern- The validity of an entry made by a de-
ment, is full and without ambiguity .-. 345 serted wife is not impaired by the sbse-

A second applicant for a tract is not an quent return of the husband where such
adverse claimant of record and entitled to entry is made in good faith and with no
special notice of intention to submit, where intent on the part of the wife of ever re-
the prior application is allowed and the entry suming marital relations with her hus-
is commuted for town-site purposes ......... 434 band ....-.-.. ....... 469

1438-VOL 21-37
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A single woman who has made entry for- In computing the period of compliance

feits her rights thereunder if she subse- with law shown by a homesteader who
-quently marries a man who is at such time commutes credit can not be allowed for resi-
*also asserting a homestead claim on which deuce and cultivation when the land was
he thereafter submits final proof - 430 not open to settlement --------------- _- 106
ADDITIONAL. SOLDIER'S.

The additional right conferred upon home- The filing of a homesteaddeclaratory state-
steaders by section 5, act of March 2, 1889, ment does not exhaust the homestead right
can only be exercised on land contiguous to if a superior claim exists . -. . 156
the original homestead ..................... 22 A homesteader can not claim the privi-
ADJOINING FARIM. lege of a declaratory statement and a settle-

The right to make an adjoining farm ment at the same time . -.................. 156
entry under section 2289, R. S., can not be SOLDIERcS' ADDITIONAL.
allowedwherethe homesteadrighthas been It was the intention of Congress in the
once exercised, though for a less amount act of August 18, 1894, to validate all out-
than one hundred and sixty acres .......... 22 standing certificates of soldier's additional

ACT OF JUNE 15, 1880. homestead rights in the hands of bone fide
".An exercise of the right of purchase ac- holders- --------------------- - 404
corded by said act, as to part of the land One who buys a certificate of additional
covered by a homestead entry, exhausts the rightwithout notice of the illegality of said
privilege of purchase conferred upon the certificate at its inception. or of its invalid-
entryman by said apt - .. 4831 ity for any other reason, is a bona fide par-

The voluntary relinquishment of an ad- chaser under said act ...................... 404
joining farm homestead is a bar to the sub- An entry, made by the purchaser of a
sequent purchase of the land, by the entry- certificate of right, is confirmed by the act
man, under said act -26 of August 18, 1894- -_--------------------- 228

A cash entry under section 2 of said act, indemnity.
allowed under the rule that as alienation of SeclsoGu;S oLd
the land is no bar to the original party purat; School land.
chasing under said act," will not be can- Indian Lands.
celed where it appears that the transfer of See Oklahosea Lands.
the landwas prior to the change of said rule 38 The refusal of the Indians to consent to
COMMUT ED. the relief contemplated by the act of March

An entry made after the amendatory act 3,1893, for the benefit of the purchasers of
of March 3, 1891, can not be commuted with- Otoe and Missourialands, makes it the duty
out a showing of fourteen months' rest- of the Department, to enforce prior legisla-
denceandcultivationafterdate ofssidentry 115 dtion, and cancel entries in default of pay-

Allowed after the amendment of section meet thereunder- --- ........ 55
2301, R. S., on less than fourteen months' The acceptance of a patent under an at-
residence from the date of the original lotment right asserted in accordance with
entry, may be equitably confirmed, -where the terms of the act of March 3,1891, pre-
the term of residence, if computed from set- eludes the recognition of a prior allotment
tlement, is in compliance with said amended allowed under the general allotment act of
section, and, after the allowance of said February 8, 1887 ---------- 271
commuted entry, the land was sold to spur- ez Perce lands opened to settlement; in-
chaser in good faith . - 0. 2, 201, 491 structions of November 4,189 -- . 382

The decision in the case of Herbert H. instructions and Circulars.
Augusta (on review), 21 L. D., 200, cited See Tables of, pages xviii and xix.
and followed, with directions for the disposi- Is ated Tract.
tion of suspended cases involving the same
question ------------------- ------- ....... 491 The purchaser at the saje of, is not re-

Where commutation is allowed on a period quired to furnish an affidavit according to
of residence less than that required by law, form 4-102 b--.-------------.... ---. 454
and the entryman thereafter in good falth Jurisdiction.
sells one of the tracts covered by his entry, It is within the power of the Secretary of
hemayfurnisb supplementalproofshowing the Interior, by virtue of his supervisory
subsequent residence on the unsold portion authority, to correct (sua spouts) what ap-
of his claim, and his entry be submitted for pears to have been erroneous in his former
equitable action - - 484 action, where the subject matter is yet u-

An entry may be submitted for equitable der the jurisdiction of the Department ... 491
action, where the residence of the entryman The recommendation of the Commission-
is not begun within six months from date er that an entry should be submitted for
of the entry, good faith is manifest, and no equitable action is an administrative act,
protest or objection was made to the allow- and a decision of the Secretary that such
ance of the entry ............ ... 14.. 2 submission is not proper is a decision on an
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administrative question that has the effect ture made is for the convenient working or
of arresting proceedings, but leaves the development of all the claims included in
decision subject to review by his successor the application ............................ 336
in office -. 549 An entry can not be allowed where the ap-

plicant fails to post the plat and notice of
Lake. application in a " conspicuous " place on the

See Riparian Rights. claim, andfailure to comply with the statute

Laud Department. in such particular will make new notice of
. The appointment of non-resident deputy the application necessary .. - 336

mineral surveyors is a matter in which the In the absence of an adverse claim as-
discretion of the surveyor-general may be serted within the period of publication the
properly recognized -1 379 Department is warranted in the assumption

that no such claim exists .-.................. 30
Marriage. Questions on the applicant's abstract are

See Homestead. between the government and the applicant,
Evidence showing that a man and woman and can not be raised by a protestant who

are. living together in the relation of hus- sets up a specific defect, but has no interest
band and wife, and are generally considered in the alleged adverse right and did not as-
in the neighborhood as married, may be a- sert any adverse claim within the statutory
cepted as establishing the fact of marriage, period.: ---- ..-.. -.-.-.----- 30
where such fact is not denied. . . 360 The decree of a court relied upon as the

basis of a sheriff's deed under which a min-
lMineral Land. oral applicant claims, will be held to cover

Classification of, within railroad limits the property, where said decree, aided by
under the act of February 26, 1895... 65, 68,108 the pleadings and record of prodeedings

Diseovery of mineral on a tract after final thereon identifies the land in question ..... 30
homestead entry thereof will not defeat the An abstract of title filed by a mineral ap-
right of the entryman . -................... 92 plicant is insufficient, where a sheriff's deed

A hearing had as to the agricultural or is relied upon and the decree under which
mineral character of a number of tracts of the sheriff's sale is made does not direct the
land, claimed under a railroad grant, and a sale of the property in question ------------ 544
judgment thereon that a specific tract i. A protestant who seeks to defeat an ap-
eluded therein is in fact agricultural, will plication will not be heard to set up the
not preclude a subsequent inquiry as to the rights of third parties for his benefit ....... 30
character of said tract, on the protest of a Thepurchaserof alode claim is entitled to
mineral claimant, prior to the issuance of all the veins and lodes in such claim, and to
patent therefor, if the showing madeis clear the benefit of all expenditures made by his
and convining .. - .. ... 464

The presumption arising upon the oca- grfator and theright tosuhbenefitisnot
tion of a mining claim that the land included defeated by a subsequent amended location
therein, though returned as agricultural, is wherein the purchaser morloatfon within
in fact mineral, exists -only in the case of a the boundaries of said purchase .....io n.. 440
legal location, wherein a discovery is shown
in compliance with law .........-.. .. -..- 502 As between mineral claimants wherein it

is alleged by one that the lode claim of the
Mining Claim. other was not based on a valid discovery

Amended regulations of November7, 1895, prior to location, it is no part of the defense
modifying paragraphs 32, 50, and 51 of the to show the existence of a valuable deposit.
regulations of December i0; 1891 ........... 411 The value of the deposit is a matter into

Anapplication properly filed and duly fol- which the government does not inquire
lowed by notice thereof by publication and after discovery and location, save in con-
posting, is per se a segregation of the land, troversies between mineral and agricultural
and if it is afterwards sought to relocate said claimants - 440
land, on the ground of abandonment, the re- Under section 2332 R. S.; possession of a,
locator should be first required to establish with work thereon, for aperiod equal to the -
the fact of abandonment ------------------- 219 time prescribed by the statute of limita-

There is no difference as to the character tions for mining claims in the State wherein
of discovery that authorizes a location or such claim is situated, entitles the claimant
an entry ------------------------------..... 442 to a patent thereto in the absence of any

In the absence of an adverse claim it will intervening adverseclaim, eventhough such
be presumed that a lode exists inland legally claimant may have failed, through oversight,
located as a lode claim -4-------------- .38 in making the requisite statutory expend-

In case of an application that embraces iture -.-.--------------------- 446
several locations, five hundred dollars worth An entry will not be allowed on a lode
of labor or improvements iarequired on each claim that appears of record as embracing
location, unless it is shown thatthe expendi- non-contiguOus tracts ...................... 438
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Discovery required on each twenty acres were then disqualified, and by their pres-

ineaseofplacerenitrybyanassociatien. 18 ence in said Territory took no advantage
L. D., 81. over others -- ...-.....--.-.-.--...-.-.-. 37

Land embraced within a placer entry of a By the terms of the act of March 2, 1889,
tract chiefly valnable for ordinary building the provisions of that act with respect to
stone, allowed at a time when such entries excluding claimants from the Territory un-
were recognized under the departmental til the hour of opening were made a general
rulings, is by such sale exempted from the prohibition apphcable alike to the lands ac-
subsequent grant of school lands to the quired front the Creek and Seminole n-
State, and the entry therefor may be carried dians- ................ 17&
to patent- 27 The prohibition in section 14, act of March

A lode or vein within a placer, anid known 2, 1889, against entering the Territory prior
to exist at date of the placer entry, is, to the time fixed therefore is general in its
by the terms of the law, excepted from the character and applicable to the Sac and Fox
operation of the placer patent, and a lode lands, becoming effective from the date of
pateotmay thereafter issue for the excepted the act opening said lands to settlement--- 274
lode or vein, on due proof of compliance The prohibitory provisions of section 14,
with law - 125 act of March 2, 1889, with respect to settle-

Notice. ment rights in the Territory of Oklahoma,
were intended to be general in character as

See Practice. to lands in said Territory and extend to

Oklahoma Lands. lands formerly embraced in the Cheyenne
See Towsn Lot and Tosaes Site. and Arapahoe Reservation, and became ef-
In determiningthequalificationisof entry- fective front March , 1891, the date of the

men, in so far as the same may be affected actaninouicing the acquisition of theIudian
by their entering said Territory within the title to said lands f---------------... 267
prohibited period, it is not practicable to lay The inhibition as t entering upon oroccu-
down any guneral rule -40 ---------------- pying lands within the Cherokee Outlet runs

One who in the odinary prosecution of fron te date of the President's proclama-
his business enters said Territory during tion, August 19, 1893, opening said lands to
the prohibited period, but does trot thereby settlement .. 49G
add to his prior novledge of the country The prohibition against entering the Ter-
nor secure an advantage over others, and is ritory of Oklahoma contained in the act of
outside of the Territory at the hour of its March 2,1889, is general, and includes there-
opening, is not disqualified as a settler. 40, 176 in honorably discharged Union soldiers and

One who voluntarily and uecessarily 9 D

enters the Territory during the prohibited sailors- - 5
period, and is within said Territory at the Inowledle of lands within the Territory
hour of opening, is disqualified as a settler acquired by presence therein prior to the
therein - 160 passage of the act of March 2, 1889, can not

Where the evidence shows that the claim- disqalify a settler who subsequently com-
ant was within the Territory during the plies with the prohibitive terms of said act, 284
inhibited period, it is incumbent on him to Residence within the Territory (under
show that his purpose n-as not to acquire permit from the War Departmuent) and pres-
an advantage over others, and in fact did ence therein during the prohibited period,
not -15 does not disqualify a settler where no ad-

One who is rightfully within the Terri- vantage is gained over otisersand the claim-
tory during the prohibited period, but goes ant is outside the boundary line at the hour
outside prior to the hour of opening, and of opening- 151
gains no advantage over others by his pres- The departmental inhibition against mak-
ence in the Territory during the prohibited ing the race for, from Indian reservations,
period, is not disqualified as an entryman 148 is applicable to lands which the Indians

One who is within the Territory prior to have the right to use and occupy, and not to
the act of March 2, 1889, and within a few lands il which the Indians have no such
days thereafter leaves, and remains outside right 1. 369
during the rest of the prohibited period, is A homestead declaratory statement filed
not by such presence disqualified as an en- by an agent who enters said Territory within
tryman where the facts do not raise any the inhibited period is invalid, and will not
question as to advantage gained by the support an entry based thereon . 496
claimant - - - - 147 The fact that a soldier's declaratory state-

The prohibitive provisions in the act open- ment is filed by an agent after the lands are
ing, to settlement were directed against per- duly opened will not male such claim valid
sons otherwise qualified to make entry, and if the principal was in said Territory at the
not against persons who for other reasons hour of opening- --------------------------- 535

* Not indexed in vol. I8.
f In line 7, page 271, for "imperative, " read "inoperative."
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The prohibition in theproclamation of the Of the purchase price of a tract of land to

President, and departmental regulations, a United States commissioner by one who

against using the mails for the purpose of executes his final proofbefore such officeris

filing soldiers' homestead declaratory state- not authorized by law, and is at the risk of

ments for, is authorized by the law, open- the entryanan -, --- ,-,-,,-,,-,, 88

ilg the lands in said Territory to settle- ; Under the joint resolution of September

meat- , 90.......... -l ... 551 , 30 189, the right to an extension of time

The provision in section 20, act of May 2, for, should be accorded, nhere the claimant

1890, that no person who shall at the time is unable to pay for the land on account of

beseizedinfeesimpleofahundredandsixty anyfailure of crops for which lie is in no

acres of land in any State or Territory shall nise responsible ,.,,.,.. ,- ,,-,-116

hereafter be entitled to enter land in said Cases involving the question of the right

Territory," extends to one n-o holds such to an extension of time for, should be made

an-amount of land nuder a deed of absolute special- ------- ,,,,-,,-,,,-,-,116
conveyance, subject only to defeasance on Au application to enter, accompanied by

breach of condition subsequent on the part a worthless check for the fees required by

of the grantee -1--------------------------01 lawr, confers no right upon the applicant;

A homestead entry made with the inten- nor are the local officers hound to take

tion of disposing of the land for townsite notice of sch an application --------------- 137

purposes, and not with the intent of acquir- A showing held sufficient to justify the

ing a home onthe public domain, willhe can- allowance of an application to change a

celed as illegal- -------- ,,-,,496 desert-land entry to a different tract is also,

In the commutation of a homestead entry sufficient to warrant the transfer of the ini-

for townsite purposes under section 22, act tial payment theretofore made,,,.,,.,,.,., 5

-of May 2,1890, the entryman is required to Practice.
pay for the acreage embraced in the streets - See Riues , cited aind consti sed, page xxi.

and alleys of the proposed townsite - , 426 GExEPRALLY.
The occupancy of, through mistake, but To avoid circuity of action the Depart-

under authority of the government, by a meut will determine the rights of parties

white man having an Indian wife, may be in a case before it, though such action may

protected, uder the spervisory power of involve matters not passed on by the Gon-

the Secretary, through the allowance of a oral Land Office- , , , ,. , 26
homestead entry on the part of sch occu- AmENDMIENT.
pant, though e was occupying the land That essentially chances the character of

during the inhibited period . - tO .. 101 the charge not allowab e as the basis of a

rehearing ,---- -,,-,,-.-- 94
FPatent.

Undertheprovisions of section 2448, R . APllAL.
may issue in the name of an entrynsan, - Willliefromrofusaloardera hearingon
thoug~rh his death may be disclosed by the new faces sot tp in support ofa motion for

record-1 .is , may b, ,,s77l review - - , - , - , - -,, 130
recod -- ........------- --------- 377 W ill not lie from a refusal of te Cem-

W\There a petition is addmessed to the Gen- io o ee th ablicusurve or
eral Land Office asking for a suit to set missionertoextendthopubliesurveysover
aside a, the matter should be reported to the a tract of land - ---- - . . 454
Department with ain expression of opinion Will not lie from an order of the local -

as to the advisability of ordering a prelimi- which dal action baa inot bon talcen byr -

nary hearing - ,- ,,, , ,,,, i2Dsaid office nor from the Commissioner's deci-

The United States should not attack its sien denying the right of appeal from the

own, duly and regularly issued, without a local offie-122
clear and convincing showing that fraud A stranger to the record is not entitled to

was coamitted in procuring its issuance., 125 complain ofa ecisio, orl to be heard on, e-

The right of the gvernunut to begin fore the Department- , ,,- , -. 95

proceedings for the vacation of a, depends Where in a contest ajudgmnent of the Gen-

upon the same general principles which eral Land Office awards to one of the parties

would aethorize a private citizen to apply the right to elect as between two tracts, an
for relief against an instrument obtained adverse party who is asserting a claim to

by fraud, or deceit, or any of those prac one of such tracts is entitled to be heard on,
ties which are accepted to justify a court froni such judgment ------------------------ 234

in granting relief- - ,- -- ,-- 179 Can not be taken by attorney of claimant

When signed, sealed, countersigned, and after such party has filed a relinquishment

recorded, the entryman is entitled to have of his claim- -------------------------------- 95

it delivered to him, and the Department Will not be held out of time where the

has neither the power to cancel it nor the delay therein is due to the negligence of the

Tight to withhold it from him ,,.,.,.199 local office-1 ,, , ... 542
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Failure of party in interest to, from an dress" ofthedefendant andnottothepost-

adverse decision is conclusive as to his office nearest to the land involved in the
rights therein ------------------.. 8 contest ..... ......... .... 319

Absence of, from the adverse decision of An objection to the jurisdiction of the
the local office leaves the case to be deter- Al oie, on the guidtt the
mined as between the government and the local office, on the ground that the record
party successful below1 ................... 294 does not afford due proof of service, is not

Is properly dismissed where it fails to well taken where thefact oflegal service is
specify any points of exception to the ruling o denied ...... ..... ..... .. a .s 83
appealed from c--s--fu- ---------- ..- 553 Of c ancellation to the attorne y of a sue-

Where, fron the local office is properlydis cessful contestant is notice to such party.. 52
missed for want of compliance with the REHE ARING.
rules of practice the case must be regarded Can not be secured through an amend-
as though no appeal had been filed, and ment of the contest affidavit that essentially
therefore none can be considered from the changes the nature of the charge - 9
action of the General Land Office affirming RE VIEW.
the decision below ............. 1 53 Relort from the local office should be re-

In the service of notice of. by mail it is ceived before closing a case that has been
sufficient if the copy thereof is mailed to the before the Department ----------------- 496
opposite party within the time allowed for A decision of the Department will not be
filing the appeal-.. ........... ....... 35 reversed on the ground that the depart-

The notice of, is sufficient where a copy mental rule followed therein has been ro-
of the specifications of error, which is en- versed by the Supreme Court, where said de-
titled " appeal to the Secretary,' and in the cision, when made, was in accord with the
body thereof "prays an appeal," is duly rulings of the Department ......-... ...... 122
transmitted by registered mail to the ap- Preemptioi.

pellee, and receipt thereof is not denied. . . 234 Theright of a settler to change his claim
Allowed from orders of the General Land to a homestead entry under the proviso to

Office granting or rejecting applications to
contest, or applications for hearings, shall claim is initiated earch 2 18t, shere such
he promptly ferwarded to the Department said act, is not affected by the fact that tel
as current business ... ............ _....... 540 right of the settler was involved in a suit
CONTINUANCE. that was not finally determined until after

Where granted on the motion of the de- the passage of said act ................--- 338
fendant with an order to take testimony One who fails to make final proof within
before a commissioner it is error to permit the statutory life of the filing can not be
the contestant to submit testimony on the permitted to perfect his claim in the pres-
day first set for hearing, even though the cuce of an intervening adverse right ....... 514
notice of the continuance and order served
on the contestant is defective . 35 Prie of Land.

H.AR N.. See Public Lend; Bailroad Lands-
HEARING .

On special agent's report, instructions of Private Claim.
November 4,1895 ....................... -367 Circular of September 18, 1895, under the
NOTICE. - amendatory act of February 21, 1893 ---- 157
* In comnputing the period of, given by per- The special act of January 10, 1849, an-
sonal service of a bearing before the local thorizing a location in full satisfactio of
office, the day on which service is made a confirmed settlement claim is a grant of
should be excluded and the time counted an estate in land which at the death of the
from the next succeeding day -------------- 104 grantee descends to his heirs - It......... ... 518

Leaving a copy of, at defendant's mouse Resurvey of, for the alleged reason that
with some member of hisB famllily is not the existing survey does not show the true
such service as is contemplated by the rules boundaries, is not warranted, where it ap-

pears that on a showing made by the gran-
of practice --------------------------------- 335 tee for legislative conlfirmation of the " re-

There is nothing in Rule 11 of Practice inainder" of time grant, the petition 'as
that requires a formal order of publication granted, and the subsequent surveys recog-
to be made by the local officers. It is suf- nize approximately the full area of the grant
fdcient if they authorize publication, either eontemplated by Congress-59 --- 559,
by formal order or verbally 277

By publication is the proper notice to be Private Entry.
made where the party to be served is shown The provisions of section 1, act of March
to be a non-resident .. 277 2, 1889, with respect to the disposition of

In the service of, by publication the copy land at, are in no wise applicable to the loca-
of the notice to be sent by registered mail tion of a private claim authorized by a spe-
should be directed to the " last known ad- cial act ........-.. - .... .. 518
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Protestant. - Page. Page.
See Mesing Claim. A, can not be regarded as adjusted until

Public Laned. it has been finally determined what lands
Land within the channel of a meandered the company is entitled to, both in the

stream does not become, on a change of the granted and indemnity lmits - 49
channel ............-.... ......... 429 So long as a railroad company is able to

A mere de feels appropriation of a tract specify satisfactory bases for indemnity
for city purposes, by an act of a State legis-seletions it can not beheld to have acquired
lature, is not a legal appropriation of gov- lands in excss of its grant ............... .. 462
ernment land, and does not defeat the pro- Lands within the primary limits of a, and
vision made in the grant to the Northern subject thereto, but erroneously certified
Pacific Railroad Company, raising the alter- to another grant, must he charged to the
nate reserved sections to double minimum. -31 first on the adjustment thereof 49

One who transfers an entry underthe act Section 2, act of February 8,1887, does not
of Oct. I, 1890, from single minimam to protect a laimant whose settlement, on in
double minimum land, must pay the differ- demnity lands, is notmade till afterselection
ence in price ........... -......... ... 427 by the company, and who claims no interest

Odd-numbered sections, excepted fros the through a prior settler. (New Orleans Pac.) - 2 s6
grant to the Union Pacific and sold to The right of the Northern Pacific Com-
grantees of the company, under section 5, pany to fix the terminus of its road, if once
act of March 3, 1887, are properly rated at exercised, is therebyexhausted,andthecom-
double minimum ------------ . ---- 318 pany theseafter has no authority to estab-

Public Sale. list another place as the initial point of its
See soated Tract. road- . ...... 412

The authority of the Northern Pacific
Railroad Grant.: Company to fix the initial point of its road

GENERALLY. on Lake Superior can only be exercised sb-
Instructions of July 25, 1895, as to desig- ject to the approval of the Department.... 412

nation of deputy surveyor to assist mineral The acceptance of the constructed road to
commissioners, under the act of February Ashland, Wisconsin, east of Superior City,
26, 1895 ............... ............ . 68 cannot be set up by the Northern Pacific as

Classification of lands under the act of an adjudication of its terminal right, and
February 26, 1895; instructions of August that suclh question is therefore res judicata,
10, 1895, as to hearings ...................... 108 for the only power to fix said terminal was

The act of February 26, 1895, providing exhausted when the road made its previous
for the classification of lands within the connection with Lake Superior, as contem-
Northern Pacific grant, with respect to their plated by the grant, and no act of the lExecu-
mineral or non-mineral character, does not tive thereafter, in approval of another termi-
suspend the action of the Department in its nal point, could confer any right in such
administration of the land lavs in the land matter ...-..-.......... ..... 412
districts affected by said act, nor suspend The right of the Northen Pacific to form
mineral locations or entries ........... 65 connection with Lake Superior as its east- .7

Railroad companies in giving notice of em terminus could he exercised either
application for patent under the circular of through actual construction, or through
July 9, 1894, will be required to describe by association or consolidation with some other
sections, and by portions of sections when
less than a section is selected, in the public pany, tho g ah apparentourse said tom-,
notice, the lands covered by their applica- secsred sich terminus, and thereby ox-
tions, except where the list covers all the hausted its right to fix the eastern terminal
odd-nunbered sections in a township, in point of its road, if such consolidation was
which case the notice can so state 381 in fact effected, lnt if such consolidation

A protest in which no specific allegation was not ssch an association as contemplated
is made as to mineral in any particular tract by the grant, thou the astesn terminus of
does not warrant a hearing thereunder as to the grant t Sue Cis-Wiscoerinu th
the character of the land, or further sus- the grant is at Superior CityWiscousia, the
pension of the list, where due notice of the first point at which said company, by its
application has been given as required by own road, reached Lake Superior -------- 412
thedepartmentalregslations ofJuly 9,1894- 387 Instructions withrespect to the establish-

The "listing" of a tract within the pri- ment of a terminal line near Portland, Ore-
mary limits of a, comsfera no right upon the gon, in accordance with the departmental
company, if for any reason, said tract is decision inthe caseof Spaulding v.Northern
excepted from the grant ................... 109 Pacific R. R. Co., and also as to a proposed

A railroad company xvill not be heard to change in thelaterallimits of the grant along
say that by a certain decision the grant was the constrncted road north of said city- 435
finally adjusted, where subsequently there- To the extent of the lands occupied by
to the company files additional lists of selec- actual settlers the State act of March 1,1877
tions ....- ..... -162 (Minn.), was a forfeiture, and where the
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Page. Page.
governor of the State ha relinquished such from notice within which to specify a new
lands, in accordance with said act, they are basis fr any selections avoided by the de-
restored to the public domainfreefrom their cision of Nov. 1, 1895-.. - ....... -------- 412
previous patented condition -11 254 J Where indemnity is sought for lands in-

The act of June 22, 1874, is applicable alike cluded in a reservation (Camp Verde) the
to lands patented or unpatented, upon which true boundaries of said eservation should
there were actual settlers at the date of said be established, in order to properly deter-
act; and, to the extent of the rights of such mine the lands for which indemnity may be
settlers, operated as aforfeiturcof the grant, allowed --18
and a restoration of such lands free from LANDS EXCEPTED.
the operation thereof. (St P., RL. & D.)-. 431 Land covered by an ucanceled pre eup-

The Hastings and Dakota Railway Coin- tion Siling is not subject to indemnity solec-
pany is entitled to the lands earned prior to I tioni, though the statutory life of said filing
the forfeiture of its charter, and the State may have expired without final proof and
cannot, through legislation intended to op- . payment having been made thereunder - 423
erate as a forfeiture. and the relinquish- Anucauceled pre-emplionfilingofrecord
ment of the lands by the governor, defeat at the date when a, becomes efective, ex-
the right of said company to receive said cepts the land covered thereby from the op-
lands throsgls its trustee . 312 oration of the grant, even though at such

Theforfeitore of a, on the fiure of the time the statutory life of the filing has ex-
company to construct its road within the pired . 165
period fixed by the granting act, can only be An uncanceled pre-empition filing excepts
enforced through the courts, or byX action of I he last covered thereby from the operation
Congress - . -----------.... 471 of a, ol the definite location thereof.. 123,263

A n applicant flit public land can not set , Resid ence upon, and cultivation of a tract
up failure to construct a road within tIe at date of definite location excepts the land
statutory period to secure iavorable action so occupied fron the operation of a -. 123
on his application, nor aail hiself of the i A settlement right existing at the date of
fact that the company iu onUsti-uctinlg its definite location excepts the lantd covered
road deviated from tlme original line, if the thereby. The sbseqtent change of the
land claimed is within the granted limuits of settler's intention to take the land as a
the road as originally located and finally pre-emption claim, and his appropriation
constructed - - -- ---.-.---.47I1 thereof under the desert land aw, are

The forfeiture act of July 14. 1870, oper- matters ot affecting the right of the
ated to restore to the public domain the company *. 472
lands affected thereby free from the grant The unauthorized occupancy and posses-
of Jie 3, 1856, and the certifications tere- sion of public laud by an Indianm does not
under. (New Orleans Pat.) ... 1. ... 246 operate to except the laId covered thereby

At Portland, Oregou, the Northen Pacilic fros the grant to tile Northern Pacific.. - . 457
has two grants, the first for the lile east- A school indemnity selection, niade prior
ward, under the act of 1864, and the second i to statutory atority timerefor, doesnotr-
northward, under the joint resolultio of serve the land so selected from the opera-
1870, and. so far as the limits of the grant J tion of a railroad grant1 .......... -------- 316
east of said city overlaps the subsequent 'rhe stats of a tract at he date of its se-
grant, time latter umust fail; and, as the road lection deteinmines tie right of the csmpauy
at sch point eastward is uconstructed, thereunder; and, ifatsuch time there exists
and lue grant therelor forfeited by the act all adverse claim sufficient to bar said se-
of September 29, 1810. the lands so released i lection, the subsequent abandonment of
from said grant do not iure to the later ' said adverse elaia can not immure to the ben-
grant, but are subjectto disposal undersaid o efit of the compalla -------------- ----- 395
forfeiture act ......- ...... 57d Lands ebraced withim entries at the
INDIPIsNITY.| dates of the geeral reliaquishments exe-

An application to enter, ending an ap- euted by the Florida Ity. aid Navigation
peal, precludes the allovance of all idl- Company should not be listed unader the
nity selection for the land covered thereby 487 grant, where such etries have beets can-

Indemniity stay be properly alloned for celed, in the absence of evidence that,
an odd-numbered section ebraced within a at the dates named in said relinquish-
Mexican grant on which patent has been toents, there were no actual settlers on the
issued by cite United States -. -. 432 lands entitled to the benefit of said reln-

It appearing that lands east of Superior quishments -120
City have been made the basis of indemnity WITHDRAWAL.
selections on behalf of the Northern Pacific The withdrawal on general route cotitem-
in North Dakota, and that the action of the plated by section 6, act of July 2, 1864, ex-
Department hithertohas given colorto such tends only to lands within the primary
claims, the company is allowed sixty days limits of the grant- ................. 487
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A withdrawal of land for indemnity pur- That patents have been issued under a

poses in violation of the provisions of the railroad grant, in accordance with depart-,
grant, for the benefit of which the with- mental rulings then in force, will not bar
drawal is made, confers no right upon the proceedings for he recovery of title to lands.
grantee, and is no bar to the acquisition of so conveyed, if it appears on adjustment
settlement rights-.......... 487 that said lands were erroneously certified or

A n application to purchase from the coin- patented under the decisions of the United
pany land in an unauthorized, does not States Supreme Court --------------------- 162
defeat the right of such applicant to enter Purchasers under section 5. are not re-
the land under the homestead law - 402 quired to establish and maintain residence

The ruling heretofore made (17 L. ., 507) on the land included within their purchase 138
that a corroborated affidavit of settlement The proof required of a purchaser from a
antedating an indemnity withdrawal might railroad company who perfects title under
be accepted as against the withdrawal, in section 5, may be made by one acting under
the absence of a showing by the company, a special power of attorney ----------------- 293
was made pending the review of the case Au application to make homestead entry
of said company against (Guilford- Miller, pending at the passage of said act does not
wherein it was held that such a withdrawal defeat the right of purchase under section 5. 557
was in violation of law, and, as sch hold- The right of a purchaser-from a railroad
ing has since been reaffirmed, a showing of company to perfect title under section 5, is
settlement prior to such a withdrawal is not not defeated by a pending application to
now requisite ----- ---- 402 make homestead entry not based on a settle-

The priority of right on the part of the ment right - 26
Northern Pacific as against the laulitoba The right of purchase under section 5, will
Company, recognized by the Supreme Court not be defeated by a mineral claim, unless
in the case of the Northern Pacific R. t. Co- it is made to appear as a present fact that
v. St. Paul and Pacific R. R. Co. (139 U. S., 1), the land is more valuable for the mineral
is not applicable to lands within the indem- therein than for agricultural purposes - 507
nity limits of the former that were not -The right of a qualified transferee to pur-
inoltded in the withdrawal therefor on its chase tinder section 5, is not affected by the
map of genera] route filed in 1870 ---------- 462 fact that his purchase was made after the

Lands north of the western terminuls of passage of the act, if the land was originally
the main line of the Northern Pacific, as purchased in good faith from the company- 557
fixed at Tacoma, were released from the The right to perfect title tinder section 5,
effect of the prior withdrawal thereof OL may be properly accorded to one ho ap-
general route, by the establishment of said pears to have bought the land in question
terminal, and the right to equitable action from a railroad company and paid the
on a private cash entry made of such lands agreed price therefor, even though no deed
after such withdrawal and prior to said re- has been executed by the campasy - 507
lease is not defeated by the subsequent A covenant in the deed under which a
withdrawal for the branch line of said road transferee holds to tie effect that "any and
eastof said terminal ........ -252 alladditiomaltitle . which inayinure

ACT OF JuNE 22, 1874. to the said first party, by reason of any acts
For the purpose of protecting a bona fide of Congress, or decisions of the Interior De-

occupant, a railroad company m ay aive it;s partment of the United States Government,
right to a selection made under the act of shall inure to the said second party," will
June 22, 1874, and select another tract in not be held to defeat his right to perfect
lieu of the land first relinquished 455 title under section 5, as a oa fde pr-

Railroad Lanttds. chaser ..-. ---- 575
In the absence of a filing or entry allowed The right of a purchaser from a railroad

forlauds i the second indemnity beltof the company to perfect title under section 5, for
Northern Pacific grant the re is no claim the protection of his grantees, is not de-
subject to transfer under section 2, act of feated by an inchoate clmi uder a arrant
October 1, 190 - 514 location, where the locator by his laches

The fact that a railroad grant has been justilied said purchaser and his grantees in
adjusted will not defeat the right of the the belief that the claim under the location
government to recover where n excess Ol had been abandoned - 374
accomut of the giant has been erroneously Odd-numbered sections excepted from the
certified .-- 49 grant. to the Union Pacific, and sold to gria-

It is time duty of the Department to de- tees of the railroad company nder section
mandthe reconveyance of lands erroneously 5, are properly rated at double minimum - 318
certified with a view to judicial proceed- ACT OF SEPTE, mIeR 29 1890
ings. In the eveiit of suit. the company can ACT rmini bet 29, 1890.
plead such defense as it may have, ad thus In determining between the rights of an
secure an authoritative determination of its entryman under section 2, and an applicant
responsibility in the premises - 46 for the right of purchase under section 3, of
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said act, the two provisions should be con- Where transfer of payment is denied, and
strued together, and priority of settlement the applicant fails to appeal, his rights in
control ---------------------- - - 340 the premises are lost by such failure, and

Priority of settlement and possession at can not be recovered through a subsequent
the date of the passage of the, determines application for repayment ------------------ DI
the rights of conflicting claimants under Atransfereewho applies for, must show,
sections 2 and 3 of said act --- 349 among other things, that the land covered

An allegation of settlement with a view by the entry in question is not incumbered. 20
to purchasing from a railroad company, The right of assignees to, under section 2,
made on behalf of an applicant, is disproved act of June 16, 1880, is restricted to assign-
by the fact that the alleged settler entered ees of the land, and does not extend to per-
the tract involved under the timber-culture sons holding an assignment of the claim for
law . 135 the money paid on the entry ---------- _---- 36

Settlement on, without an application t Of alleged double minimum excess on can-
purchase from the company prior to Jan- celed cash entries made under the act of
ary 1, 1888, can not be regarded as giving June 8, 1872, on the ground that the Secre-
the status of "licensee," under section 3, to tary -of the Interior, in fixing the price of
one who alleges that such settlement was the land, eroneouslysupposedit to bewith-
induced by a circular letter of the company- 392 in the limits of a railroad grant, can not be

The right of purchase accorded a licensee allowed, it not conclusively appearing that
under section 3 is not affected by an expired the Secretary was controlled by the reason
lease of the occupant's right under which alleged -y t h e-n118
no adverse claim is asserted -515 Of the fees and commissions paid on the

The mere possession of railroad land can
notbe regarded as occupancy under alicense first entry wil n ot b e granted, where a see-
within the meaning of said act ............ alloed, in the absence of such error

The right of purchase accorded by section the part of the government in allowing
3 to persons holding under a deed, written said entry as would defeat its confirmation 209
3cotrson orldie uns ar adedwrittn Under section 1, act of June 1, 1880, fees
contract, or license from a railroad company, and conmiaisionis paid by one who in good
is limited to those wos6 evidence of title adcmnoin adb n h ngois limited t ior toe whosery e of88 title...... 193 faith purchases certificates of soldiers' ad-was executed prior to January 1, 1888-_191 ditional righsr n oae h ae a

One claiming under an alleged license, on berepaidrghts, and locates the same, may
the roun tha an pplcatin topurcase be repaid, where the entries so made arethe ground that an application to purchase thereafter canceled on the ground that they

the land from tho company had been made, were based on spurious and forged papers. . 248
must also show, to malts his claim good, the The payment of the Chicago, Milwaukee
acceptance of said application -... 191 and St. Paul Railway Company, for the

Rehearing. right of way across the Sioux reservation,
See Practice. was in the nature of a deposit to await the

lEeliction. action of the Secretary of the Interior and
See Public Land. Congress, but when Congress ratified said

agreements, and the company accepted the
Relinquishmient. terms of the ratification, the matter became

By an entryman who has transferred all te d cntrait. Te company took
his interest in the land covered by his entry the eaement, subject to forfeiture for non-
can not defeat therights of his transferees- - 12 performance ofeonditions subseqtuent. The

Of a claim during the pendency of a con-
test terminates the interest of the claimant failure of the company to build its road
therein -------- ---- - 95 within the time stipulated forfeited its right

The fact of, may be accepted as estab- of way by its own default, and it is not en-
lished, though the record may fail to show titled to repayment -1----------------------- 324
such action, where abandonment of the land An entryman who tran sfers a commuted
is shown, and where, from the action of the homestead entry, under the act of October 1,
local office, it would appear that the entry 1890, from single minimum land to land held
was regarded as having been extinguished at double minimum, is properly required to
by release ...... - . 169 pay the additional $1.25 per acre, and conse-

Filed during the pendency of a contest, quently is not entitled to .......... ......' 427
but not the result thereof, does not inure to
the benefit of the contestant .. 333 Reservatiol.

Executed after a hearing on a contest, and See Reservoir Lands,
award of preference right thereunder to A departmental letter to the Commis-
the contestant, can not operate to defeat sioner of the General Land Office directing
or impair the right so recognized .. . 474 him to withdraw at some future tine, when

Repayment. - surveyed, a sufficient quantity of land to
Is not authorized where the entry is of serve a special purpose is not in and of

land subject thereto and might have been itself a withdrawal --------------- -24
confirmed if the entryman had complied Where a telegraphic order of the General
with the law ..-..--.-----------......... 5 Land Office to the surveyor-general of a



INDEX. 587

Page. Page.
State directs the survey of certain lands for the clainant's occupation and condition in
a specific purpose, and notice thereof is not life, where the intention of returning to the
given the local office, said order should not land is manifest at all times ........-.. ..-. 167
be treated as a withdrawal as against the If not first established, leave of absence
rights of settlers acquired without knowl- is no protection ---------- 428
edge thereof -------------------- 24 Both husband and wife, during the mari-

Consent of the Department given for the tal relation, can not maintain, on different
erection of a post-office building on the tracts at the same tirne ----------------- 430
"Government acre" at Kingfisher, Okla.,
bythe citizens of said place - - ...... 69 les Judicata.

Pendency of a departmental order exclnd- The recommendation of the Commissioner
ing land from disposition until the final that an entry should be submitted for equita-
adjudication of a pending claim therefor, ble action is an administrative act, and de-
removes the land from the jurisdiction of cision of the Secretary that such submission
the local office- .. . 71 is not proper is a decision on an administra-

An order of withdrawal, made for a pub- tive question that has the effect of arresting
lie purpose, takes effect on the date of its proceedings, but leaves the decision subject
issue regardless of the time it may reach to review by his successor ................... -549
the local office .4.. .. R. ... "I4 P.evie w.

The Secretary of the Interior is without See Practice.
authority to grant au application for a per-
mit to change the channel of a river, the Revised Statutes.
boundary of lands reserved by Executive See Tables of, page xxi.
order for an Indian, where such action is Right of Way.
not required for the care and disposal of the See Repapmeat.
public lands or for the protection of the rUder an act granting a, for a railroad
Indians ....-........ 14......... 114 wherein the general direction of the road is

An Executive order creating a military, specified, the Department is without an-
is not effective as to land embraced within thority to approve the location of a section
a donation claim on which final certificate that shows a radical departure from the di-

as issued - -rection namedin the grant -
The act of Februai-y 24, 1871, restoring - A railway company that secures a, under

the lands in Fort Sabine military, for sale the act of March 3, 175, and thereafter fails
according to existing laws, did not contem- to complete its line of roadwithin five years,
plate any disposal of said lands inconsistent as required by section 4 of said act, niy file
with the title previously granted to the a new map of location, which viii be opera-
State .-.. .1... . 357 tive only on such portions of the public land

The appraisal of the improvements on an as are free from every claim or right at the
abandoned military, is a prereqaisite to the date of approval ............ .. 250
sale of theland and improvements together 431 A toll road company by the location and

Reservoir Lands. construction of its road acquires a vested,
Settlement claims valid bat for the with- over publiclands under the terms of section

drawal authorized by the arid land act of 2477, It. S., that can not be defeated by a sub-
1888 are protected by the amendatory acts sequent townsite settlement; and in such
of August 80, 1890, and March 3, 1891, in so case the townsite patent slLould issue sub-
far as the lands are not actuallyrequired for ject to the easement held by the company
the purposes of said withdrawal - 203 under said statute. - . 351

The approval of maps, under the act of
Residence. March 3, 1891, is limited to cases where said

Credit for, not allowable during a period right is desired for purposes of irrigation;
when the land was not subject to settle- and where it appears that the right is for
ment - 106 purposes other than irrigation the Depart-

The fact that a hoisiesteader's wife does ment is without authority to approve the
not reside with him on the land covered by application ....... ....... . 63
his entry, but lives apart from him, and at Grauit of. across a tract of land does not
their former place of, does not prevent him diminish the acreage held in fee by the
from maintaining the requisite, under his owner ....... ........ 114
homestead claim ---- . 113 In applications for, under the act of March

Engagement in public service will not be 3, 1891, where the proposed location is upon
construed into an abandonment of, so long or traverses a forestreservation, thefDepart
as'such efforts are made to maintain im mentshouldrequireastipulatiou on the part
provements as manifest good faith .-. . 155 of the applicant that no timber will be talen

Having once been established will not be from the land within the reservation outside
regardedas thereafter abandoned on account of the reservoir, or from land not occupied
of absences made necessary by the nature of by the waterway ........-......... . 330
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For a ditch that traverses, among other by double power of attorney is invalid, and

lands, a military reservation, and also an mustbecanceled ----- ------------. ll
Indian reservation, will not be approved as [ Thelaw autlorizingSioux ihalf-breed, ioca-
to any part where by the maintenance of, tions on nsurveyed land contemplates that
said ditch the supply of water necessary for the improvements placed on tile land by the
the proper use of said reservations will be half-breed oust be put there by him in good
impaired 355 faith, and for his personal se and benefit, '-

Rip arian''x fights, itS~and not for the gain and advantage of third
Rip ria Sl s.rparties 306
See Survep. Chippewa half-breed, issued sasder the
Land formed between the meander and

shore line of Lake Michigan, through the provisions of article 7 of the treaty of April
acts of persons or corporations, is not te 12,1864, in the possession of a half-breed not
property of the government, or subject to qualifiedtoreceive thesameunderrieterms
the jurisdiction thereof, sender the public of said treaty, confers no title upon the
land laws - 131 possessor or his transferee . -1.... . 565

Authorized by article 7, treaty of April 1-2,
Salt Lands. 1864, was intended to ate the feryn of prop-

In the grant of st springs and, to the erty, subject to sale and transfer, and con-
severalStatestihe lrase, thelandreserved fers upon the lder thereof title and the
for the use of the same," nasans the section right of location - ................ 565
including each salt spring - 320 Port"rfield, is not locatable upon double

The Departhent is without authority to minimuniland -. 331
withdraw from settlement and entry lands
for the benefit of a State as necessary and election.
proper br the working of salt springs that See Railroad Gant, SceooZ Laqd, stnd

are not in use by the State-. - 320 States.

School Land. Settlement.
Lands emlsraced withiss an executive order See lReservoir Lands.

of withdraval are not subject to selection One who claits the right to make a house-
as indemnity ..-... -134 stead entry on account of priority of, anust

Leased for stgricultsral and grazing pur- show that it was followed by the establish-
poses, under the regulations and form of sent and maintenance of residence- 97
lease required bythe Departusent, can not A claissant will not be heard toassert a,
be sublet for the purpose of establishisg a where by his earn lasles le has allen-ed the
briclkyard thereon --- 141 rights of others to intervene, and by his own

The act o February 28, 1891, anLdinl | acts recognized serh intervening rights 138
sections 2275 and 2278, Revised Statutes, Consflicting riglsts of, acquired prior to
supersedes the provisions of section 24, act survey snay be adjusted by allo-ig one of
of March 2,1889,so far asthesameisin con- the parties to snake entry of the tract in
ffict with prior statntory provisions protect- dispute on condition that e enters ito a
ing settlement rights on school lands, ac- contract with tle other to convey to him,
qasired prior to staraey, and leaves therigits after patent, that portion of the land ov-
of the State and settlers, i such cases, to ered byhis occupancy. . 224
be adjested und-r the general provisions of One who induces another to settle ol a
the law- .....-... I220 ------------.---. I.....22 tract of land is thereby estopped froess alleg-

Ga-ant of, will not take effect o land cov- ing a prior, right in himself - 224
ered by a placer entry of land, chiefly val- No rights are required nder the settle-
nable for buildi g stosce, allowed under ment ILwas by trespatss on ite undisputed
departmental rulings 1 327 and known possession of aother who

The Department is witliout authority to believes his title to be good2. . 32
determite whethera State in its disposition In a case ivolvisg priority of, w-herein
of, has one so in the manner provided by it can not be detenuiined which of the par-
statute-au. .. S65 ties was the first settler in lbct, the claim-

Setleusent o., after actisal srvey in the ants usay nsahe an amicable division of the
field, confers no right pon the settler in land; or, in the event of their intability
the event of the fidalapproval of the survey 410 to agree, the right to snake entry may be

Scrip, awarded to the highest bidder -.-.-.-. 485
See Coatest. Right, if asses-ted within proper period,
An application to locate is not coeplete vil defeat in intervening ssdverseentry- 542

unless the, on which it is based accompanies States.
the application -71 In selections for the benefit of scientific

A location of Sioux half-breed, made with- schools, can not take advantage of a home-
out improvesnont of the land, by or on be- stead settler's failure to make entry within
half of the half-breed, and in the interest of the statutory period after the lud is open
parties to whom the scrip had been assigned to such appropriation. (Washington.) .... 453
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See Tabtes of Acts of Congress, and Be- established, andinfactincludedlandsof the

vised Statutes, pages xix and xxi. character granted should be recognized 0. 84
The wvbrds " seized in tee simple," as used The Department bus io authority to enter

in section 20, act of May 2, 1890, construed 505 into and determine controversies arising

Still-Vey.between adverse claimants for, under theSurvy, statutes of a State - . 242,279
See A ccounts. The failure of the State (Oregon) to make
Application for, under the deposit system; its selection within the time named in the

circular of August 7,1895, under the amend- grant does it defeat its title to lands of the
atory act of August 20, 1894-.. 77 character contemplated by said grant - 242,279

Of streams by meander liles limited to Wherenderthereglationsahomestead
streams of specified width - - 7stes of specifiedcwialdt ---------------- to claimant is permitted to make entry of a

Suspension of official plat operates to SUs- tractwithin ai unapprovIedswamp selection.
pond entries of the land included therei - 109 and makes the requisite oath as to the char-

An order for, of an island in a meandered actor of tetand,the State thereafter waives
river, within an Indian reservation, may be its claim by failure, after notice, to file
properly made, where it appears that said objections to said entry, and the entryman
island existed at the date of the survey of should not be required to furnish further
the riparian lands as at present, and should proof as to the character of the land - 250
have been included then in the official ur- It at to the General Laud Office
vey . -.- 290 to review the evidence submitted at a hear-

The Department should not order the, of a ut
small body of land lying between the water's cg held to determine the charater o lad
edge and the meander line of a river, where the Stote ay not appeal from an adverse
the original survey has stood for a numb6r finding of the local office -- .... 279
of years, and the rights of riparian owners ThegrantofttotheStateof Louisianatook
have intervened --- .--- ....... 290

A final judgment that the meander line of effect upon lands of such character within
a ake is not properly established, and that ort Sabine military reservation, created by
afulakeisnt rery tesabishdand that prior executive order, subject to the right of
a fnrthcr survey of thel ake boundaryshould the United States to use the same for mili-
be made, determines the status of the lands tary purposes dring pleasure; and, on the
involved, is conclusive upon all persons, subsequent statutory abandonment of said
whether parties to the proceeding or hot, reservation, the title and right of possession
and precludes faurther departmental action in and to said lands vested in the State by
therein-144 virtue of said grant 57

In the prosecution of in the Indian Torri- land overd ba p bdo
tory under the supervision of the Director Lands covered by a permanent body of
of the Geological Survey te Secretary of water at the dateof theswamp grant arenot
the Interior may authotize oaths to be ad- of thecharacterof landsgranted. and didnot
ministered by any of iicnl who may be con- pass to the State under said grant- 397
vemient to e persons in the field .be . 386 Lands can not be properly classed within

the swamp grant that are subject to annual
The extension of the public, over a par- oefobtaeraeteeyftfrcli

ticular tract, is a matter resting in the dis overow, but are ado thereby fit for cuoti-
cretioti of the Commissioner ra-ion, and without which crops can only

Where the ptat of, does not correspond beraisedby irrigation - - 256
with the field notes, it should be corrected In the adj ustusent of the swamp grant the
so as to exhibit the subdivisions called for question at issue is whether the lands in-

byth fild ote --------------------- 451 volved n-crc of the eharacter granted at the
by the field notes - - date of the rant -1- -- 5

The mileage rate of compensation for, is Whe t the field n of
regulated by statute, and can not be deter- Where the State accepts the field notes of
mined by the average mileage per day made survey as the basis of adj ustmnent, and from
during the period covering a survey .. . 526 such evidence a selection is duly made, the

The term "dense undergrowth, " as used Department will not cancel the same in the
in the statutes wherein provision for arg- absence of convincing proof of fraud or mis-
mented rates is made, means such a-growth take in the survey ............... .. 537
as obstructs the use of the transit and Timber Culture.
seriously impedes the work of chaining the See Entry; Contest.
line 526 A timber-culture entryma who entrusts

Surveyor-geteral. the care of Iis claim to an agent is bound
See Land Departnent. by the negligence or default of such agentt 191

Swanip Lands. Timber and Stone Act.
The claim of the State for lands included See Application.

within the meander line of a lake, where it Entries made in good faith prior to March
appears by subsequent official survey and 21,1894, the date of the decision in the case
investigationthat suhline was notproperly of Gibson v. Smith (wherein it was first hold
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that trees suitable only for fuel were not The right to acquire title to a, in Okla-
"timber") may stand, though the trees on homa, under the act of May 14, 1890, is de-
the land so entered are useful only for fire- pendent upon occupancy, notresidened, and
wood- 67 such occupancy may be begun by an agent,

The published notice of intention to pur- dud maintained threafter through a tenant. 522
chase a tract of land under the, is sufficient, The presence of an agent in the Territory
where it contains the statutory require- at the hour of opening will not operate as a
ments, and is made on the form issued by disqualification if he did not thereby -
the Land Department -121 quire an advantage for his principal over

The right of entry under the act of June other applicants .-.- . 522
3,1878, and the act of August 4,1892, amend- Town Site.
atory thereof, does not extend to "offered A city founded and incorporated on pri-
lands," though the offering was made subse- vate land is not entitled to make an addi-
quent to the passage of the original act.... 460 tional entry under the act of March 3,

The Department will not authorize the 1877 - 71
withdrawal from disposition of land applied Abandoned, maybe taken by the townsite
for under the, beyond the dayfixed for proof settlers under the homestead law - 104
and payment; but if the applicant is then Compensation of trustees; see circular of
unable to make payment for the land, he October 7,1895 ---------- 288
may thereafter do so, after republication, in Patent for, must issue subject to right of
the absence of any adverse claims ......... 492 way easements -551-----..-. 351

Toll Road. In commutation of Oklahomahomestead

See Right of Way. for a, the purchaser must pay for the land
embraced in the streets and slleys.- ~....426

Town Lot. An entry may be allowed to embrace non-
A portable business stand established in contiguous tracts where the original appli-

the street in front of a, is not settlement cation was for contiguous lands, and the
upon, or occupancy of said lot - 84 subsequent non-contiguity is caused by the

The possession and occupancy of the back exclusion of mineral lands covered by said
partof a, entitlestheoccupanttoadeedfor application ....... -.......... ...... 478
the whole lot, in the absence of any quali- The jurisdiction of the Secretary of the
fied prior occupant of said lot -0------------ 84 Interior over money derived from the sale

Persons entering the Territory of Okla- of land for townsite purposes, under section
homaprior to the time fixed therefotzaredis- 22, act of May 2, 1890, terminates when the
qualified as applicants for; and the improve- money is paid to the authorities of the town. 133
ment, or occupancy of such a person, or a Money derived from the assessment of
certificate of right issued to him, invests lots, and left in the hands of the trustees on
him with no right . -.............. . 84 the completion of their trust, should be re-

In the matter of citizenship, as an ele- turned il just proportion to the persons
ment of qualification to own and settle upon from whom it was collected ................ 52

a, in Oklahoma, any citizen of the United
States is so qualified -- -%V---------------- 98 icalVt h er

There is no authority for the disposition The appliation of a party for the eier-
of town lots at private entry, under section cise of a right to which he is not entitled
2381,R. S.,until after public offering thereof 425 no o esindued, to ta actualIights, where

Land embraced within an approved loca-
tion of a railroad rightof way is not subject ises by reason of said application .......... 26
to subsequent appropriation as a ......... 482 Wialrant.

The occupancy of a, may be maintained Military bounty, can only be located on
throughthe possession andactualoccupancy land subject to private entry or used in pay-
of a tenant -98 ment for a settlement claim- . . 47

: O~~
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