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DECISIONS
RELATING TO

THE PUBLIC LANDS.

RAILROAD .RIGHTb OF WAY-APPROVAL.
KANsAs Crry, PITTSBURG AND GULF R. R. Co. -

Under an aet of Congress granting a rlght of way for a railroad wherein the gen-~
eral direction of the Toad is speclﬁed the Department is without anthority to
approve the location of a section of the road that shows a radieal departure
from the dlrec’mon named in the granting act. :

Assistant Attorney- General Hall to the Secretary of the Interior, July 3 .
1895. ) (F. W, C. )

I have the honor to acknowledge the receipt, through reference from
Hon. Acting Secretary Wm. H. Sims, of certain maps of r‘ightrof way
filed by the Kansas City, Pittsburg and Gulf Railroad company *with
request to be advised whether the line of road marked down upon the
within maps, come within the purview of the act grantmg right of way
to this railroad.”

By the act of (Jongress approved February 27, 1893 (27 Stat., 487),
the right- of way was granted the above mentmned company for a line
of road through the Indian Territory, the descrlptlon of the line therein
provided for being as follows:

Beginning at a point on the south line of Cherokee County, near the town of
Galena, in the State of Kansas, and running thence in a-southerly direction through
the Indian Territory or through the State of Arkansas-and the Indian Territory, hy
the most feasible and practicable route, to a point on the Red River, near-the town
of Clarksville, in the State of Texas, with the right to construct, use and maintain
such tracks, turnouts, sidings and extensions as said company may deem its interest
to construct along and upon the right of way and depot grounds herein provided for.

By the sixth.section of the act it is provided that the line of location .
shall be approved by the Secretary of the Interior in sections of twenty-
five miles before construction of any section shall be begun. )

On January 31, 1895, the maps of location showmg the first and

second sections of the road within the Indian Territory were approved'
1
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by thls Depaltment and the maps now submitted show the thlrd and
fourth sections of the proposed road. .

The line of route shown upon map 3, commences at the end of section
~ two, north of the Arkansas river, and extends in a general southerly
direction through the Cherokee Nation for a distance of twenty-five
miles to station No. 104 95 south of the Arkansas river in the Choctaw
Nation.

Section four commences at the end of section three and extends in a"
southerly or southwesterly direction-for a distance of two or three
miles; it then curves easterly and extends in a northerly direction to -
Fort Smith, Arkansas, a distance of fourteen or sixteen miles, returning
to the point whereit curves easterly it then extends southerly or south-
westerly a distance of six or seven miles making a total distance from
the point or end of section three, including the branch to Fort Smith, a
distance in all of twenty-five mlles

The real question presented is whether there is authomty under the
act for the approval of that portion of the line which leaving the road
two or three miles south of the third section, extends easterly and north-
easterly to Fort Smith.

The act provides for a road running in a- southerly direction through
Indian Territory by the most feasible and practicable route between the
points therein named. »

I can see no objection to the location so far as shown by the general
line of road set out in these two sections but there would seem to be no
authority for the branch line running to Fort Smith,

The only explanation offered by the company for this departure from
the line of direction named in the act is that from the organization
of the company it has been its intentien 1o make Fort Smith a point
on ‘the route of their road. This is not a point mentioned in the act
and the company is therefore not required under the terms of the grant
of the right of way to enter Fort Smith, and, as it is not upon the line
of road in the direction indicated by the act, I am of opinion that there
is no authority for the approval of the fourth section of the road which
shows, as before stated, an entire change of direction from that indi-
cated in the act. ' -

I therefore advise that section four, as shown upon the map of loca-
tion herewith, be not approved.

“As to section three, I can see no ob]'ection to the location as made,
and I therefore advise that the same be approved. :

~ Herewith are returned the papers referred.
Very respectfully, o
Joun I, HALL,
Assistant Attorney-General.
Approved,

Hoxe SwmITH,
Secretary.
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TIMBER CULTURE CONTEST COWIWIUTATIO\ FINAL PROOI‘
FAIT 0. STEWART.

An application to commute a timber culture entry, and submit final proof in support
" thereof, under section 1, act of March 3, 1891, can not be allowed in the presence
of a pending contest in which there has been no hearing.
Amended Rule 53 of Practice permits the submission of final proof durmg the pen-
dency of contest proceedings where the hearing therem has been had, but is not
apphcable prior thereto. -

- Secretary Smith to the GOmm@sswner of the General Land ' Office, July 6
1899 . (4. L.P)

.By your office letter ¢“ H” of May 3, 1894,'you transmitted to this
Department the appeal of Lou Stewart from your office decision of
January 6, 1894, holding for cancellation her timber culture entry No.
7878, Fargo, North Dakota, land district, for the NE. % of Sec 11, T.

131, R. 63, made December 20, 1882.

It appears that prior to thls contest one was initiated agamsﬁ the
same entry by Mary Ollie Fait, the danghter of this contestant; that
said contest, after-pending for four years, was finally dismissed by the
Department, in July, 1892, notice of which decision reached the local

- office July 15, 1892, and on July 27, 1892, the contest affidavit in the
case at bar was filed, alleging in substance failure on the part of the
claimant to comply with the requirements of the timber culture law
during the period covered by the former contest affidavit, and up to the
time of the filing of the present afﬁdavit of. contest, thus covering not
only the time covered by the first contest, but in addition thereto, cov-
ering the time during which the first contest was pending. ’

After due nofice thereof, and continnance by agreement of the parties,
a hearing on said contest affidavit was finally had ‘before the loca]
office, which was closed January 2, 1893.

On October 3, 1892, the defenda,nt announced her intention to make
final proof, and to purchase the tract under the first section of the act
of March -3, 1891 (26 Stat.,” 1095), and on November 23, 1892, she
appeared before the local office and offered her commutation proof,
tendering at the same time the purchase price, $1.25 per acre. This
was rejected by the local office, on account of the pendlng contest ofv
Clark G. Fait.

.On the 17th of ‘Apri], 1893, the local office rendered its dGOISIOD on
‘the .contest case in favor of the contestant, and recommended the can-
cellation of the claimant’s timber culture entry.

The testimony covering the first five years of said entry was excluded
by the local office, for the reason that the decision of the Department
on the contest of Mary Ollie Fait was conclusive of the proposition
that claimant had complied with the law during that period; but testi-
mony was allowed as t0 the years 1888, 1890, 1891 and 1892, Lo

The testimony in the case shows that durmg the. year 1888 the second
five acres originally planted to tree seeds was plowed; that in. 1889,
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the entire ten or eleven acre tract was marked off, and planted to tree
seed, but nothing ever came of the plantitg; that in 1890 nothing
whatever was done on the tract; that in the year 1891 it-was plowed. .
and cultivated to corn and potatoes; and that in 1892, shortly before
the contest affidavit in this case was filed, the cultivated tract was
harrowed and planted in wheat. It is shown that for more than two
years prior to the initiation of this contest and her offer to make com-
mutation proof, she had done nothing whatever towards securing a
growth of trees, as required by the terms of the timber culture law.

It is insisted by counsel that the instructions of the Department
under the act of March 3, 1891, supra, issued on April 27, 1891, in
reference to the commutation of timber culture entries under said act,
required, first, that the person shall have in good faith complied with
the provisions of the timber culture law for four years, and second,
that he shall be an actual bona fide resident of the State or Territory
in which the land is located. It is asserted that the decision of the
Secretary dismissing the first contest for cause was an adjudication
that the first requirements had been complied with; and that there was
no doubt as to the quahﬁcatlonb of Miss Stewmt under the second
requirement.

Passing that discussion, it is evident that the rejection of the com-
mutation proof and application to purchase under said act of March 3,
1891, was the proper action to take in the presence of the pending con-
test affidavit of Clark G. Fait, upon which there had been no hearing.
Such action was entirely in accord with the rulings of this Depart-
ment. (Stevenso. Regan, 13 L. 1., 218.)

Final proof may be submitted during pendency of contest proceed-
ings, where hearing in the contest case has been had (see amended rule
53 of practice, 14 L.D., 250).  But no hearing had been held in this
case when the application to purchase was made and final proof ten-
dered. Hence amended rule 53 does not-apply. . :

Also in the case of Everson ». Wilson (19 L. D., 38), it is held that
~ the privilege of commuting a timber culture entry, accorded by section
1, act of March 3, 1891, ‘does not defeat theright of a contestant to pro-
.ceed with a pendmg contest.

Unguestionably, therefore, the action of -the local office in holding
the entry for cancella,tion and rejecting the application to commute, was
in accordance with the holdings of this Department.

It is further insisted that this contest is manifestly speculative. I do
not think so. The fact that the unsuccessful contest of the-daughter
was followed by a successful one by the father is not of itself proof
conclusive that the contest was made for speculative purposes. - But if
it were, and should be dismissed for that reason, the government is
still a party in interest, and the manifest failure of the claimant to
comply with the requirements of the timber culture law would demand,
at all events, the cancellation of the timber culture ently

Your office decision is affirmed.
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WESTENIFAVER ». DODDS.

Motion for review of departmental decision of Aprll 18, 1893, 20 L D.,
365, denied by Se(,retsuy Smltn, July .6, 1895.

REPAYMENT—DESERT LAND ENTRY—-INITIAL PAYMENT.
HERMAN L. KUHLMAN.

Repayment is not authorized where the entry is of land subject thereto and might
have been confirmed if the entryman had complied with the law.

A showing held sufficient to justify the allowance of an application to cha.uge 2
desert land entry to a different tract, is also sufficient to warrant the transfer of - -
the initial payment theretofore made. '

Where the transfer of payment, in sueh a ease, is denied, and the apphcmnt fails to
appeal, his rights in the premises are lost by such failure, and can not be recov-
ered through'a subsequent-application for repayment.

Secretary Smith to the Commissioner of the General Land Office, July 6,
11895, o ' (G. C. R)

Yonr office letter ¢ G” of Augnst 11, 1893, canceled desert land entry .
No. 588 for lot 4, Sec. 35, T. 27 N., R.17 E., M. D. M., Susanville, Cali-
fornia. made by Herman L. Kuhlman, December 29, 1891, and on same

_date allowed him to make & second desert land entry of the N 4 of the
NW. 4, Sec. 25, in same township. '

This action was taken upon a showing deemed by your office sufficient,
and was to the effect that the land entered (said Lot 4) was not the land
he supposed he was éntering; that he was misinformed as to the true
description of the land he desired by an agent of the Honey Lake Val-
ley Land and Water Company, who was also a surveyor; that the land
he selected, and which he supposed was properly described, is situated
about one-half mile west of the land actually entered; that he ¢is
informed” that there were no section cornersto be found and that their
absence caused the mistalke; that the land which he supposed he had
entered was already coveled by a desert land entry; he therefore
applied to make a second entry of the land above de%crlbed "and, as
above seen, your office allowed the application.

After his application was favorably considered by your office, he\
then applied for a return of the purchase money ($20) paid on said

. desert entry No. 588. Your office, by decision dated March 7, 1894,
denied the application, and fwm that judgment he ha appealed to
this Department.

Section 2362 of the Rev1sed Statutes prov1des for repayment to the -
pﬁrchaser, or his legal representatives or assigns, upon proof ‘“that
any tract of land has been erroneously sold by the United States, so
that from any cause the sale can not be confirmed.”

The responsibility for the entryman’s mistake was not on the govern-
ment; the land was surveyed in 1875; there were other desert land



6 DECISIONS RELATING TO THE PUBLIC LANDS.

entries made in the same section about the same time, and it would
seem that the entryman by a little more care might Wave correctly
described the lands he desired to enter.. Again, the land actually
entered appears to have been subject to the entry allowed, and had the
entryman complied with the laJW, the sale might have been ‘confirmed;;
hence repayment is not authorized, Heirs of G. and D. Duprey, ¢ L. D.,
187; Heirs of Pierre A. Sylve et al., idem., 293; Ambrose W. leens,
8 L. D., 462,

It is 1ns1s1:ed however, that the entlyman had the rlght to have his
ent1y clumged under the provisions contained in section 2372 of the
Revised Statutes. That section reads as follows: :

In all cases of an entry hereafter made, of a tract of lund not intended to be
entered, by a mistake of the true numbers of the fract intended to be entered, where
the tract, thus erroneously entered, does not, in' quantity, exceed one half-seetion,
and where the certificate of the orwmal purchaser hias not been assigned, or his
right in any way transferred, the purchaser, or, in case of his death, the legal rep-
resentatives, not being assignees or transferees, may, in any case coming within the
provisions of this section, file his own affidavit, with such additional evidence as
can be proeured, showing the mistake of the numbers of fhe tract intended to be
entered and that every reasonable precaution and exertion had been used to avoid
the error; with the register and receiver of the land-district within which such tract
of land is situated, who shall transmit the evidence submitted to them in each case,
together with their written opinion, both as to the existence of the mistake and the
credibility of each person testifying thereto, to the Cominissioner of the General
Land Office, who, if he be entirely satisfied that the mistake had been made, and
that every reasonable precaution and exertion had been made to avoid it, is anthor-
ized to change the entry, and transfer the payment from the tract erroneously entered,
to that intended to be entered if unsold; but, if sold, to any other tract liable to
entry; but the oath of the person interested shall in no case be deemed sufficient, in
the absence of other corroborating testimony, to anthorize any such ehange of entry,
nor shall anything herein contained affect the right of third persons.

The statute just quoted allows the transfer of a payment from the
tract erroneously entered to that intended to be entered or to any other
tract liable to entry, when proper showing is made.

When your office, by decision dated Angust 11, 1893, allowed the
claimant to change his entry so as to include the land actually intended
by him, the payment made on the erroneous entry should have been
transferred to the second entry, as the first payment required. If the
showing made was sufficient to allow his application for change of
‘entry, it was also sufficient to have authorized the transfer of payment.
Your office, however, beld that, “The money paid on said entry can not
be credited as initial payment on the second entry, as o"équested, but
payment mast be made in the regular manner.”

Claimant did not appeal from that ruling, but, apparently, acquiesced,
making his entry January 22,1894, and paying the required amount, $20.
 Having thus waived his rights, which he might have obtained by
filing his appeal, it is now too late to complain.

The section above quoted does not authorize repayments, and thele ’
is no existing law under which relief can be afforded.

The judgment appealed from is affirmed.
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H"OMESTEAD ENTRY—MEANDERED STREAM.
WILLIAM. J. SIMMONS.

The fact that a stream has been meandered will not operate fo defeat an enfry
embracing lands on. both sides thereof, where it is satisfactorily shown by the
records of survey that such stream does not fall within the class that should be
meandered. ’

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. ‘ (F. W. C.)

I have considered the appeal by William J. Simmons from your office
decision of April 15, 1893, denying his application to amend his home-
stead entry, made September 22,1891, for the SE. 1 of the NW.  and
lots 3, 4, and 6, Seec. 6, T. 11 N., R. 4 W, Oklahomaland distriet, Okla-
- homa, so as to include in addition thereto lot 5, which was omitted
through mistake at the time of making said entry.

Your said office decision denied the application to amend upon the
ground that said lot 5 is not contiguous to the tracts covered by said
entry, but failed to state the cause that rendered the same non-contig-
uous, and by departmental letter of December 8, 1894, a statement of
facts relied upon by your said office decision was called for.

I am now in recelpt of your office letter of May 10, 1895, in which it
is stated that:

.1 find on examination of the official plats that said lot 5 is separated from the
remaining tracts embraced in the entry of Simmons by the North fork of the
Canadian River, a meandered stream, and presumably this is the ground on which
the. decision was based. I would further state that said plats show the average
right angle width of the North Fork of the Canadian River to be 1.30 chains.

In the decision of this Department m the case of Hattie Fuhrer (12
L. D., 556), it was held that the fact that a stream has been meandered
.will not operate to defeat an entry embracing lands on both sides
thereof, where it is satisfactorily shown by. the records of survey that
such stream does not fall within the class that should be meandered.
In that case the stream considered is the same as that relied upon in
the present case, namely, the North Fork of the Canadian River, and
therein it was stated that the result of an examination made of the
" field notes of survey show—

That the general average width of said river at a right angle with the course of
the stream is found o be only about 1.30 chains (84 feet) less than one-half the dis-
tance nrescribed by the present rules and regulations for meandered rivers.

This examination coincides with the report from your office in the
present case, and I must, therefore, hold that the meandering of this -
stream was improper and is not sufficient canse for denymg the appli-.
cation by Simmons.

Your office decision is therefore reversed, and the papers in the case
- are herewith returned, with directions that the amendment be allowed
as applied for, if, upon further examination, no other sufficient reason
exists for denying the same. ‘ :
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DAvVIS ». TA\INER ET AL.

Motion for review of departmental declsmn of March 19 1895, 20
L. D., 220, and apphca’clon for 1ehea1111g demed by becletary bnnth,v
July 6 1895.

TIMBER CULTURE CONTEST—DEVISEE.
LEECH ». BROWNELL.

In proceedings against the timber culture entry of a deceased person the devisee of
the sole Lieir of the entryman is the only party having an interest in the entry;
and the failure of such -party to appeal from an adverse decision is ﬁnal as to
his rights in the premises.

Secretary Smith to the Commissioner of . the General Land Oﬁice, July 6,
1893. (C. d. W)

I have before me the appeal of Annie A, Wﬂhams, from your office
decision of December 23, 1893, in which her petition to have the case
of Samuel Leech against the heirs of Frank Brownell, deceased,
involving timber culture entry No. 11,817, made January 4, 1887,
re-opened, so as to allow appeal to be filed, was denied.

The contest of Leech was initiated December '3, 1892. After affi-
davit was filed and before notice issued, plaintiff applied for leave to
publish the notice alleging the death of defendant who made said
entry, and that there were no known heirs or legal representatives in
the State of North Dakota, and service was accordingly orde1ed and
perfected by publication.

March 22, 1892, W, K. Smith, a notary public at Llsbon, North
Dakota, was de,s,lgnated and commissioned by proper order to take
testimony in said case. At the taking of said testimony C. D. Austin
appeared. as attorney for the defense, ¢claiming the right to represent .-
the heirs of Brownell and over the objection of opposing counsel,
cross-examined plaintiff’s witnesses and introduced and examined wit-
nesses for the defense, which testimony became a part of the record.

On the disposition of the case by the register and receiver, they found
that the grounds of contest were sufficiently proven, and further found
that Austin was not authorized uunder the rules of practice to represent
defendants. Notice, however, of said decision was Served on Austin
by registered letter, and like notice directed to the heirs of Frank
Brownell was sent by registered letter to Perry, New York, and as
appears was duly received and receipted for by Anme A, V\Tﬂham 8, the
petitioner,

No appeal was taken and the finding of the register and receiver on
the facts became final, and on September 16, 1893, said timber culture
entry was canceled. On November 8, 1893, Samuel Leech exercised his
-preference right and made homestead entry No. 20,784 upon said tract.
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‘In her affidavit Annie A. Williams alleges that Frank Brownell died
about July 1, 1892, leaving his mothel Christina Brownell, as sole heir,
That Chr1st1na B1owne11 died January 13, 1893 leavmg a w111 in which
she bequeathed to affiant her real estate, 1ncludlng this land ; and that

" the notice directed to the heirs of Frank Brownell which she affiant,
received was not proper notice to her, and that Austin, who was attor-
ney for defendant was not notified of the deusmn of the register and

" receiver.

The petition and affidavit of Annie A, VV]HIHJI\S forms the predicate
for the present motion to re-open the case. It asserts that Christina
Brownell was-the sole heir of Frank Brownell, deceased, and -that
affiant is the devisee of the real estate of the said Christina Brownell,
including the land in controversy. If these facts be true, then affiant
was and is the legal representative of Frank Brownell, deceased, nnder
timber eulture laws and would represent his rights.

In Starkweather et al. v. Stalkweathel ¢t -al. (15 L. D., 162), First

- Assistant Chdndler says: . s

" Iamsatisfed that a timber culture entry is subject to a devise by will, and if the

executor of a will eomplies with the requirements of law he may make final proof,
as the deceased entryman could have done if living. )

[n the case of John A. Sabin, ad ministrator (16 L. D. 149}, it was
held that either heirs or legal Tepresentatives might make final proof.

It follows that if the affidavit of Annie A. Williams is true, she, only,
is interested in this land, and if so, she had notice of the decision

complained of, as the record shows, and 1(: was her own neghgencc nob

to appeal. . ,

It is not necessary now to determine whether Austln exhlblted proper

authority to appear for defendants or not. Annie A, Williams recog-

nizes his authority, and the record shows that he was legally served
with notice of the adverse decision, and of the defendant’s right to
appeal. : ‘ :

Your office decision is approved.

, SMITH ET AL. . COPLIN,

Motlon for review of depmtmeutal decision of March 28, 1895, 20
L. D., 264, denied by Secretary Smith, July 6, 1895,
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TIMBER CULTURE ENTRY—-ADVERSE POSSESSION.
STREETER ». ROLPH.

The possession and improvements of a settler who asserts no claim under the settle-
ment laws within the period accorded therefor do not operate to-éxclude the land
covered thereby from appropriation under the timber culture law by another
person; and such intervening entry will defeat the subsequent assertion.of the
settlement right.

Secret(wy Smith to the Commissioner of the General Land Office, July 6,
1895. _ (C. J. W)

October 14, 1863, Lucinda Green made homestead entry No. 159, for
the W. & of theNW 1 and W. & of the SW. &,Sec 1,T.16 N, R. 3E
Lincoln land district, Nebraska.

November 2, 1871, Byron Streeter made homestead entry No. 9541 for
the W. % of the N W 1 aforesaid, and made final proof November 10,
1876, aund received ﬁnal receipt and certificate No. 5597, '

May 1, 1876, John F. Rolph made homestead entry No. 1876 for the
W. %oftheSW 1.

Your office, by letter of December 15,1876, held Streeter’s said entry
for cancellation because of conflict Wlth homestead entry No. 159. No
appeal was taken and your office letter of October 1, 1877, canceled
homestead entry No. 9541, Homestead entry No. 1876 was canceled for
the same reason at the same time. - )

By letter of March 26, 1879, Mistress Green’s entry was canceled
because of her relinquishment thereof, and it was held that the lands
~ covered thereby were excepted by her sald entry from the gr ant to the
TUnion Pacific Railroad Company.

The attorney for said company alleged that Mistress Green’s entry
was illegal at its inception and therein null and void, and that conse-
quently said land was not excepted from said grant as a result thereof.

Your office, by letter of June 15, 1879, held that the land was not
excepted from said grant.

July 19, 18-0, Rolph made application to again enter the W. § of the
SW. 1as . a homestemd His application was rejected. He appealed.
Depa-rtment-al decision of March 14,1881 allowed his application hold-

o ing that the land was excepted from the grant to said company by reason

"of Mistress Green’s said entry.

May 23, 1881, Rolph made timber culture entry No. 1361 for the W. %
of the NW the land covered by Streeter’s canceled homestead entry

August 14; 1882, Streeter filed an application for the re-instatement
of his homestead entry No. 9541, timber culture entry No. 5597, alleg-
ing that he had no notice of the cancellation; that he had resided on
and cultivated the land since October, 1871, and had improvements
on the same, consisting of a frame house, corn crib, and forest trees,
and had the greater part of the land under cultivation. That Rolph



DECISIONS RFLA'i‘ING TO THE PUBLIC LANDS. 11

knew of his residence and 1mpr0vements when he made tlmber culture
entry No. 1361. :

Your office letter “F” of January 17, 1883 ordered a heamm g between
Streeter and Rolph, whlch was held Mfl,y 16 1883, w1th both parties in
court.

January 7, 1884, the register and ‘receiver found that Streeter and
his family had lived continuously on the land from the fall of 1878 to
the date of the hearing, and during all that time had cultivated and
improved the same; that during all the time he was a qualified home-
steader and that Rolph knew, when he made entry, of* Streeter’s resi-
dence and they recommended the cancellation of timber culture entry
No. 1361.

Februa,ry 1, 1884, the defendant Rolph, appealed from said decision,
contending’ thab Stleeter, by his long residence after the cancellation
of his homestead entry, lost any rights that he may have gained by
settlement and residence, and that the intervening adverse claim of
Rolph was conclusive of his, Streeter’s right of entry.

In your office decision of January 2, 1894, you agreed with the ﬁnd '
ing of the reglster and receiver as to the facts but disagreed with them .
as to the recommendation mdde for cancellation of timber culture entry
No. 1361, -

On the 27th day of February, 1894, Bymn Streeter filed his appeal
from your office decision. Said appeal specifies two grounds of error—

1.—That it was error not to hold that Relph’s elaim was illegally initiated and
should be canceled. .

2.—That it was error not to re-instate Streeter’s entry.

" In my opinion the effect of Mrs. Green’s relinquishment of her entry
was to restore the quarter-section covered by it to the public. domain
_ and render it subject to entry by any qualified applicant.

Streeter’s former void entry was no bar to his right to make second
entry of the same land if he had sought to do so. :

Streeter’s possession did not prévent Rolph’s right to make timber
culture entry, subject to Streeter’s right to make homestead entry, within
three months, because of prior settlement. Streeter having taken no
steps to place his claim of record within three months by filing contest
or otherwise, and having allowed several years to elapse before moving
to re-instate his original entry, is too late as against the rights of an
mtervening entryman, it appearing from the record and evidence that
- he did have written notice of the fact that his entry was held for can-
cellation, and that he did not appeal.. See Burrus v. Cantrell (15 L. D.,
397). '

Rolph’s rights are purely legal and it seems to be a ‘great hardship
for Streeter to lose his home and his valuable improvements, but he has
been guilty of such laches as to render the hardship remediless, in the
presence of intervening rights. v

Your office decision reversing the finding of the local officers, and
directing the dismissal of Streeter’s contest is approved.
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. CONFIRMATION—SECTION 7, ACT OF MARCH 3, 1891—RELINQUISHMENT.

;/,‘M/l‘ LA

PAUL v. WISEMAN,

P ali :
‘The transfer of an undivided interest in land covered by an entry does not bring

said entry within the confirmatory provisions of seetion7, act of March 3, 1891, '

‘Where it does not affirmatively appear that an entryman has received notice of a
reqiirement of the General Land Office, made prior to the passage of said act,
the proceedings thus taken will not be held to defeat confirmation of the entry
under the proviso to said section. ’

An entryman who has transferred all his interest in the land covered by his entry
can not defeat the rights of his transferees by a subsequent relinguishment of
the entry in question.

v

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. (G.C.R)

011 beptember 26,.1876, Louis Lfmnd made homestea,d ently No. 89,
for the N. ¥ of the NW. 1, the NW. £ of the NE. £ and lot 8, Sec. 30,

" also lot 1, in Sec. 34, T. 39 8., R. 11% E., W, M., Linkville (now Lalke-

view), Oregon. ~ He submitted final proof April 23, 1883, and on May
3, 1883, final certificate No. 74 was issued.

Your office letter ¢C” of Septeniber 3, 1883, suspended the entry,
and required Land to furnish proof of natulauzatlon. The records of
the local office show: ¢ Parties notified this 15th day of September,
18837 It does not appear, however, that Land was notified of this
requirement by registered letter; there is no proof, uhelefore, that he
ever received the notice.

On June 15, 1893, Thomas M. Wiseman filed Land’s relinquishment,
and at the same .tlme.made homestead entry No. 1783 for the tracts
embraced in Land’s entry, except as to lot 1, Sec.. 34, -

On August 22,1893, Wenzel J. Paul filed a protest against the allow-
ance of Wiseman’s entry, alleging that he had acquired title to the land
by reason of a foreclosure of a certain mortgage executed by the trans-
feree of the former entryman.

Your office, by -letter «“ H” of September 13, 1894, held that Paul
“has all the rights that Land formerly had, and that he would still
have if he had not relinquished,” and Paul was allowed ninety days .
from notice within which to furnish evidence of the naturalization of
Land’s father.

On October 13, 1894, Paul transmitted hlb own affidavit, together
with a certificate of the county clerk of Slsklyou county, California,
tending to show that Louis Land was as a citizen of the State of Cali-
fornia registered in the Great Register of Siskiyou county. '

Your office, by decision dated December 10, 1894, held the evidence -
thus furnished ¢is entirely satisfactory” as to Land’s citizenship, and
accordingly held Wiseman’s entry for cancellation, and upon said deci-
sion becoming final, Land’s entry would be reinstated.
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From that judgment Wiseman has appealed to this Department and
alleges error:

1. In holding the evidence sufficient to establish the citizenship- of
Louis Land, under the land laws of the United States. :

2. In reinstating a relinquished and canceled homestead entlv con-
‘trary to law.

Wiseman’s appeal and argument have not been formally answered,
but since said appeal was filed Paul, the alleged transferee, has filed a
motion to pass the entry to patent under the provisions of section 7 of
the act of March 3, 1891 (26 Stat., 1095).

It does mnot affirmatively appear of record when Louis Land, the
entryman, first conveyed any interest in the land. It is adlmtted '
however, that he sold an undivided one-half interest in said land
together with the same interest in about five hundred acres of ot;her
lands, to W, J. Paul, and it appears from the case of Paul ». Land,
reported in 15 Oregon, p. 442, that Land conveyed this interest on May
24, 1883, about twenty days after he received final certificate. - Sub-
sequent to this transfer, and on December 24, 1883, Louis Land was
married to Martha A. Swingle, and on July 1, 1889, he conveyed to his
then wife, the said Martha, all his remaining mtelest in the land in
question, together with his interests in some five hundred acres of other
lands, apparently  the same lands theretofore held in common with
‘W. J. Paunl. This transfer left the title of all the lands so conveyed
apparently in Paul and Mrs, Land, as tenants in common.

It appears that on September 10, 1890, Martha A. Land purchased,
Paunl’s interest in the lands then held in common. by them, including
the lands in controversy. She gave her promissory note for the pur-
chase price (85,520), payable two years after date (September 10, 1890),
¢in United States gold coin,” and bearing interest from date at the rate
of ten per cent per annum. To secure this note, she executed a mort-
gage upon all the land (about 700 acres, including land in controversy).
She was divorced from Land June 23, 1891, and on November 24, of the

" same year, she was married to Thomas M. W1seman , who, as above seen,
secured Land’s relinquishment of the land in question, and was allowed
to make entry thereof June 15; 1893.

_ In November, 1892, Paul obtained a decree of foreclosure, in the cir-
cuit court of Klamath county, Oregon, against Mrs. Land, then Mrs.
Wiseman; thereafter the land was sold, and Paul became the purchaser’
at the sherlff’s sale.

Such being the facts; it is evident that Land’s entry is not confirmed
under the 7th section of the act of 1891 (supra), because of any sale or -
incumbrance made to Mrs. Land, for such sale was -made after Mareh
1, 1888; nor is the entry confirmed because of Land’s transfer of one-

*_half of the land to Paul ; although this transfer was made prior to .

March 1, 1888, yet being an undivided interest, and not a specific
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subdivision, it is held that the conveyanee of such an interest does
not bring the entry within the confirmatory provisions of said act.
Bradbury v. Dickenson (14 L. D. 1) The proviso to section 7 reads-
as follows:

That after the lapse of two years from the date of the issuance of the receiver’s -
réceipt upon the final entry of any tract of land under the homestead, timber-culture,
desert-land, or pre-emption laws, or under this aet, and when there shall be no pend- -
ing contest or protest against the validity of such entry,the entryman shall be
entitled to a patent conveying the land by him entered, and the same shall be issned
to him; but this proviso shall not be construed to require the delay of two years
from the date of said entry before the issuing of a patent therefor.

No one appears to have filed any contest against Land’s entry; but,
as above seen, your office letter “O” of September 3, 1883, required
him to furnish proof of naturalization.

The word “protest” in the act above quoted is interpreted as mean-
ing any proceeding by any person who, under ‘the rules of practice,
seeks to defeat-an enfry (Circular, May 8, 1891, 12 L. D., 451). And
“proceedings”, as used in that circular, is construed '

as including any action, order, or judgment had or made in your office, canceling
an entry, holding it for ¢ancellation, or which requires something more to be done by

" the entryman to duly complete and perfect his entry, and without which the entry
would necessarily be canceled, (Instructions, July 1,1891,13 L.D., 1.)

It does not appear that Land ever complied with this order. In his
final proof he swore that he eame to America when he was eight years
old; and both he and one of his proof witnesses swore that his father
was naturalized. If that be true, he was a qualified entryman. Never-
theless when he was called upon by your office to furnish proof of
‘naturalization, he should have done so, if, in fact, he received notice of
that requirement. It does not affirmatively appear that he received
such notice; it would have been error to cancel his entry without giving
him an opportunity to comply with said requirement, and the fact that
he made no effort to do so would imply that he never received the
‘notice.

It results, therefore, that there was no pending contest, protest or
¢“proceedings” had or begun against his entry on Mauch 3, 1891, of
which he was chargeable with notice; that being true, his entry comes
directly within the terms of the proviso above quoted, unless he could
by his own act defeat the rights of his transferee by his relinquishment,
filed June 15, 1893,

When Land executed this relinquishment, he had then parted with
all the interest he ever had in the land for a valuable consideration;
his rehnqmshment was therefore null and void. Daniel R. McIntosh,
8 L. D., 641. He was not in a position then by his own act to defeat
the rights of those who had paid him for the land. = True,-one of those
transferees was his wife, and she is not here claiming any rights as a
transferee; but the reason is manifest: she is the present wife of. the
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entryman, Wlsemcm, and all her rights have been dulv fmeclosed in
the interest of Paul.

Land may have been willing by his relmqmshmeut to injure Paul,
although for the benefit of his former wife’s present husband, but he :
can not, for reasons above given, be permitted to do, so.

Your office, by its decision appealed from, found that Land was a
citizen of the United States, and therefore a qualified entryman. From.
- the above cousiderations, it is unnecessary to discuss the alleged

errors, set forth in the appeal, as to the legality of that ﬁndmg on the‘
evidence produced.

- Wiseman’s entry will be canceled and the tracts pased to patent
~under Land’s entry.
The decision appealed from is accordmgly modified.’

o HOMESTEAD CONTEST—-RESIDENCE.
MONTGOMERY ¥. NEWTON,

A homestead entry attacked for failure to reside on the land will not be canceled
- where it appears that the entryman in fact had established and maintained resi-
‘dence on an adjacent tract, to which he acquired title after his entry, but
. removed to the land covered by his entry prior to notice of the contest, and

. where no evidence of bad faith is shown to exist.

Secretary Smith to the Commissioner of the (xenercﬂ Land Office, July 6,
1893. : (F. W. 0.

- I'have considered the appeal by R, C. Montgomery from your office
decision of March 12, 1894, dismissing his contest against the home-
stead entry of Thos. D. Newton, made March 4, 1889, covering the
E. 4 of the SW. } of Sec. 29, T. 10 S. R 3 W., Little Rock laJnd distriet,
Arkansas.

Montgomery’s afﬁdawt of contest was filed on menualy 20, 1692,
alleging . that the entry by Newton “ was made for the purpose of
another person’s benefit, other than said Thos. D. Newton,” and ¢ that
the said Thos. D. Newton has never resided on said land and has
wholly abandoned said tract; that the said tract is not settled upon
and cultivated by said party as required by law.” .

Said affidavit was executed in December, 1891, but does not appear
to iave been filed until January 20, 1892, upon: Wh1ch date notice for
the hearing issued by the local officers, the testimony being taken before
the clerk of the circuit court in Desho county, Arkansas., Upon the
conclusion of the hearing and after reviewing the record made, the
local officers on July 22, 1892, rendered their decision recommending
the cancellation of defendant’s entry. On appeal said decision was
reversed by your office decision, the contest dismissed, and defendant’s
application to amend to an adjoining farm homestead entry was allowed.
; From said decision Montgomery has appealed to this Department.
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Tt appears that the tract in question had for a long time prior to the
making of defendant’s entry, been in the possession of his father,
whose elaimed title dated back to the State. The land had Deen

.improved to considerable value, and defendant’s father-in-law lived
thereon as tenant of defendant’s father. '

The elder Newton, -leetrning that the State had never selected the
land, and that he therefore had no record title to the same, gave the
improvements made by him upon the land to his son, the present claim-
ant, who made the homestead entry therefor on March 4;1889, as before
sta»ted Prior to this time, to wit, in 1885, the elder Newton gave to
his son the W. 1 of the SW. 1 of said section 29, which was owned by
him, and the present clalmant built a house and made other improve-
ments upon what he supposed was a part of said W. & of the SW. 4 of

. section 29, but which proved in fact to be just south of the line and in
the NW. 1 of the NW. I of section 32. To protect his son’s improve-
ments the father acquired title to said NW. £ of the NW. 1 of Seec. 32,
and deeded ‘the north twenty acres thereof to his son, but this was sub-
sequent to March 4 1889, .

- Claimant contmued to reside in the house built, as before stated on
section 32, until in January, 1892, when as he sta,tes learning that his
" right under the homestead law to the land in question was about to be
“contested he moved into the house upon thé land in question occupied
by his father-in-law, who moved on the land formerly occupied by
claimant in section 32, This was several weeks prior to the service of
- notice of contest, so that whatever default may have formerly existed,
was cured before the service of notice of contest in question by Mont-
gomery:

Shortly after the filing of the contest, Newton, after stating the facts
before recited, applied to change the form of his entry to an adjoining
farm homestéad entry, for which a formal application was made.

From a careful review of the matter Iam unable to find any evidence
of bad faith in the matter of his claim to the land in question, but
" rather that he was misled through ignorance, or bad advice, and as
he was residing upon the land at the time of service of notice of the
present coutest, said contest must, therefore, stand dismissed.

The question as to his right to amend the form of his -entry is one
purely between him and the government and from a careful review of
the matter I affirm your oﬁloe decision holding that the amendment
should be allowed.
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HOMESTEAD CONTEST—-RESIDENCE.
DARLING 2. ROBINSON.

A plea that the entryman had established his residence on-the land covered by his
entry prior to notice of a contest against the same, and so cured his default, if
any existed, can not be recognized, where it is apparent that the alleged resi-
dence was induced by the pmor contest proceedings. '

Secretary Smith. to the OOmmzsszoner of the General L(mcl Office, July 6,
1895. (W. F, M. )’

On May 28, 1892, Greoroe H. Roblnson made homestead entry of the

E 1 of sectlon 8, township 126 N., range 44: W., within the land
dlstmct of St. Oloud Minnhesota.

‘On March 16, 189‘% Malcolm M. Darling ﬁled an.affidavit of contest
allegmg that Robm%on ;
has wholly abandoned said tract; that he has never made his residence on said
land since making said entry; that said tract is not settled upon and cultivated by
said party as required by law, that said George II. Robinson has not since said entry
had or made his residence in the county of Stevens where the said land is situate.

-A_hearing was had on April 26, 1893, and on May 13, 1893, the reg- .
ister and receiver filed their sepmate opinions, the former ﬁndmg for
the contestant and the latter for the claimant. S

* The case is now here on appeal from the decision of . your office dis--
mlssmg the contest.

James Robinson, the father of the entryman, covered the land in-
controverby with a timber culture entry on June 26, 1889, which was’
canceled by relinquishment on May 28, 1892, the date of his son’s’
homestead entry. ‘ _ v

George H. Robinson, the son, and contestee here, resided at that time,
and had resided for a dozen years, at Edina Mills, Hennepin County,’
Minnesota, near the city of Minneapolis, and during those years was
variously engaged in farming, and as-a clerk in coal and railroad
offices, and for three and a half years in an insurance office. His resi-
dence when the entry was made was one hundred and seventy-five
miles from the land, which he had never seen and which he did not see
‘until the 19th day of November, 1892, very nearly six months after the
date of his entry, when he went upon it and spent about ten hours.
~ He did notsee it again until the 16th of Mazrch, 1893, but meanwhile, on

December 9, 1892, Darling had filed a contest, which was set down for
hearing on January 26,1893, and continued to March 15,1893, on which
date the contestee made a special appearance through counsel only,:
and moved to dismiss the contest for want of sufficient notice. - The
case was continued to the following day, March 16, and the motion
having been favorably entertained and the contest dismissed, Darling
at once instituted the present proceeding; but did not get service until
two days thereafter, on March 18, 1893 :

1438—voL 21 2
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In the meantime, on March 16, the day upon which Darling’s first
contest was dismissed and the second filed, Robinson proceeded to the
land, which was sitnated one hundred and thirty-two miles, by rail,
from the land office, and affected to.take up his residence thereon.

The foregoing recital, taken from the record, and mainly from the
testimony of the clmmant hlmbelf discloses a case wholly mconslstent
as 1 view it, with that good faith which the law contemplates ahall
actuate persons who go upon the public lands for the purpose of taking
them as homesteads. Intending settlers, in good faith, do not make
entries without any knowledge whatever of the lands embraeed therein,
nor do they make contracts for dwellings theréon, as was done in this
case, with persons whom they do not know.

Moreover, the conclusion of your office decision that
Darling, by filing a new affidavit of contest, and proceeding thereon, waived all right _
he may have had under his former contest, and at the same time left Robinson free
to cure his default as to residence, if any, before notice of another contest,
while merely the statement of a general rule of pleading, when applied
to the facts of the case at bar becomes in the last degree technical and
shadowy. There was simply a want of teehnical notice to Robinson,
for it is net denied that he had actual notice, and the effect of the pro-

" ceedings had was not any more than could have been accomplished by
a continuance for service, a practice recognized in the courts. The
discontinuance of the one contest and the filing of the other were
practically simultaneous acts, and while strietly they were and must
be treated as independent proceedings, they may and should be con-
sidered together in es’mmaﬁmg their stimulating effect on the delinquent
‘entryman.

It is clear that Roblnson made his pretended settlement on the 16th-
of March under pressure of contest proceedings, and such a course can
not be sanctioned by this Department. - :

The decision appealed from is reversed, and it is ordered that the
entry of Robinson be canceled.

RAILROAD GRANT—INDEMNITY—-SELECTION.
ATLANTIC AND PAciric R. R. Co.

Where indemnity is sought for lands included in a reservation the true Loundaries
of said reservation should e established, in.order to properly determme the
lands for which indemnity may be allowed.

Secretary Smith to the Commissioner of the General Land Office, July 6,
(J.LH) S 1895. ; (F.W.C.)

I have considered the matter submitted to this Department for
instruetions, by your office letter of March 23,1894, the same being the
matter of indemnity list No. 5, of selections made by the Atlantic and
Paclﬁc Railroad company June 22, 1887.
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- Said list embraces 387,377.07 acres within the Prescott land district,
Arizona, selected on account of a like amount of lands claimed to have’
been Inst to the grant, a portion of which basis is 224,000 acres, alleged.
to be within the limits of the Camp Verde Indian reservatlon the bal-
ance being within the Moqui reservation. '

In the case of the Atlantic and Pacific Railroad Company ». Willard
(17 L. D., 554), it was held that the land -embraced in the Camp Verde
Indian Resel vation was excepted from the company’s grant, and upon
release of said reservation did not inure to the bencfit of said grant.

In calculating the basis on account of the lands lost to the grant for
the Camp Verde Indian reservation it appears that one Edw. H. Wilton,
county surveyor of Yavapai county, Arizona, has prepared a diagram
in which he attempts to show the boundaries of said reservation and
the extension of the public survey through the same, and upon this
plat it is calculated that the reservation embraced 502,240 acres, and a
basis is claimed on account of the odd numbered sections lost to the
. amount of 224,000 acres as before stated.

The limits of the reservation as shown upon the plat prepared by said: -
surveyor is of a parallelogram about twenty miles by forty-five miles
calculated from the old Camp Veérde military reservation. oo

The facts connected with the establishment of the reservation in.ques-
tion are fully set forth in the decision in the case of the Atlantic and
. Pacific Railroad Co. v. Willard, supre. The basis of the order estab-

_ llshlng the Camp Verde mlhtary reservation is the recommendation of
Vincent Colyer, Commissioner, as ret forth 111 his letter of October 3,
1871, which declared a reservation of “all that portion of oounmy_

3d301n1ng on the N'W. side of and above the military reservation of this

post on the Camp Verde river for a distanee of ten miles on both sides
of the river, to the point where the o0ld wagon road to New Mexico
crosses the Verde, supposed to be a distance up the river of about for ty-

- five miles.”

From the above it is plainly seen that the reservation declared Was

© calculated from the Verde river, being ten miles on each side thereof.

The Verde river does not follow a direct course in a north-westwardly

dlrectlon from Camp Verde Military reservation to the point of meet-

- ihg the wagon road. to New México, and the reservation established _
"and followed by the ‘county surveyor and made the basis for the com-

. pany’s selection does not even approximate the correct limits of said

reservation properly established, the Verde river belng made the basis

therefor.

I have had prepa,red and return herewith, a tracing of the Verde
river and the limits of the reservation established thereon. TUpon this
map is laid down the limits recognized by the county surveyor referred
to and from an ezammatlon of said dlagram the difference will be
apparent,.
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Your attention is directed to this matter, and the company’s atten-
tion should also be called thereto, and proper steps should be taken to
properly lay down the limits of the reservation established in 1871.

The remaining questions covering the selection of indemnuity lands
in lien of the tracts lost to the grant by reason of being within an
unsurveyed Indian reservation are disposed of in the: 'decision of this
Department in the case of the Northern Pacific Railroad company, on
review (20 L. D., 187), and in the disposition of this matter you will be
governed thereby. o

- The list is herewith returned for your counsideration and actmn in
view of the dnectlom herein given.

REPAYME NT—TRANSFE REE—-INCUMBRANCE.
C. N. Lux=ss.

A transferee who applies for repayment must show, among other thmgs; that the
land covered hy the entry in question is not incumbered.

Seoa etary Smith to the Commissioner of the General Land ()]jice, July 6,

1895. (G. C. R )

On December 17, 1883, cash receipt No. 6304 (Huron series) was
issued to Kinsey H Robmson, for the SE. ¢ of See. 33, T\ 112, R. 75,
Pierre, South Dakota. '

On November 4, 1884, your office rejected the proof for msufﬁuent
résidence, Robmson was duly notified of this action, and failing to
furnish additional evidence, or appeal, the entry was canceled by your
office letter of July 18, 1885,

‘On July 21,-1891, the ap]ghca,tlon of C. N. Lukes, as bona flde pur-
chasel and R. H. Flemmg, as incumbrancer; was forwarded to your
office, askingconﬁrmaﬁon of the entry under the 7th section of the act
‘of March 3, 1891. Your office rejected this application, on the ground
that said section does not operate to reinstate canceled entries. On -
appeal, the Department, on Janucwy 26, 1893 (L. & R 261, p. 169),
affirmed that judgment.

On December 17, following, Lukes made application for the return of
the purchase money paid on said entry.. With his application he filed:

1. Certified copy of the receiver’s receipt, '

2. Copy of warranty deed, dated January 21, 1884, from Kinsey H.
Robinson (single) to C. N. Lukes, trustee, subject to “‘a certain mort-
gage of two hundred and fifty dollars.”

- 3. A quitclaim deed to the land from ©. N. Lukes to the United
States of Ameriea (daly recorded).

4, A certificate from the register: of’ deeds f01 the county, stating
that “the receiver’s receipt, warranty deed, and quitclaim - deed, all
attached thereto and attached to the application and affidavit of C N.

~Liukes, constitute all of the record title to said tract of land, as shown
by smd from the records of my office.”
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5. Luke’s affidavit, stating that he was the successor in interest of
the entryman; that he had not sold, assigned, or incumbered the title
to said tract; that upon diligent inguiry he had been unable to ascer-
tain the whereabouts of the entryman, and that he was fhe suceessor
in interest to the land at date the entry was canceled.

On April 7, 1894, your office* required him to furnish a certificate of
the recording officer to show that the mortgage (mentioned in the deed .
from Robinson to him) for $250 had been satisfied; also requiring him
to furnish an-affidavit that he had not been indemnified for the failure
of title. This requirement he attempted to meet by his affidavit, dated
April 16, 1894, stating that he had never been indemnified against the
failure of Robinson’s title; also that he had never assumed the pay-
‘ment of the $250 mortgage. In fransmitting this affidavit, the register
stated that the mortgage against the land of $250 had not been
satisfied, and that a certificate of satisfaction could not be obtained.

Your office, by letter of April 23, 1894, held that the mortgage is a
lien upon the land, and that “under the law governing repayment of -
purchase money before 1epayment can be authorized, the land must be
free from all incumbrances.”

From that judgment Lukes has (Lppealed to this Department.

- It is apparent that the land was erroneously sold; that is, the money
was accepted and receipt given upon evidence deemed by the local
officers sufficient, but which npon review by your office was found
insufficient on the question of residence. No fraud appears to have
been charged against the entryman in the presentation of his final
proof, and failing in due time to respond to the requirements of your

~ office, the entry was canceled.

The purchase money should not have been accepted, or ﬁn&l rece1pt'
" given, because the final proof on its face did not justify that action; 5
the error, however, was that of the local officers, and not of the entry-
man—hence, the entry was “erroneously allowed,” within the meaning
of section 2 of the act of June 16, 1880 (21 Stat., 287). That section
authorizes 1epaymeut to be made “to the person Who made such entry,
or to his heirs or assigns,” and section 4 of the act provides that the-
Commissioner of the General Land Office “shall make all necessary
rules and issue all instructions to calry the provisions-of this act into
effect.”

The question Lere presented is, whether repayment can be made to
an assignee or vendee of the original entryman, in any case, where the
records show the vendee purchased the land charged with a pre- ex1st1ng
incumbrance made by the entryman, and not released of record. :

From the facts above giveny I think enough is shown to authorize
the favorable conmderatmn of. the apphcatlon unless the unsatisfied
mortgage prevents it.

"~ To gecure repayment under seetlon 2 of the dct of 1380 (supra), 113 is
not only necessary to show that the entry was ¢erroneously allowed,”
but the duplicate receipt must be surrendered, and “the execution of a
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proper relinquishment of all claims to said land” must be made. The -
evident purpose of Congress was to provide that before repayment
could be authorized, the title to the land must be whollyin the govern-
ment, unclonded by incumbrances which might possibly interfere with
an after acquired title under patent. . And so in the circular of August
6, 1880, instractions were issued by your office, duly approved by the
‘then Acting Secretary of the Interior, which, among other things,
states that:

Where the duplicate receipt has been lost or destroyed, a certificate will also be
required from the proper recording officer showing that the same has not become a
matter of record, and that there is no incumbrance of the title to the land there-
under. - )

‘When the original entryman applies for repayment, he is required to -
make oath that he has not transferred “or incumbered the land.”
General Circular, 1892, page 85. The reason for this requirement is
‘obvious: he should not be allowed to sell or eicumber the land, and
on failure of titie obtain the pmchase money to the injury of his
grantee. -

When one purchases the land from the original entryman and the
land is charged with a pre-existing incumbrance, such purchaser can
not be heard to say that he dld not “absume” the payment of such
incumbrance.

In the case at bar, Lukes’s deed to the land recited an incumbrance
~of $250. If theoriginal entryman could not obtain the purchase price
of the land without canceling this incumbrance, neither could his
transferee; for the latter had no greater or further rights than the
former. '

The decision appealed from is cm‘iﬁrmed

ADJOINING FARM ENTRY—SECTION 5, ACT OF MARCH 2, 1889.
HARVEY -A. BLACK.

The right to make an adjoining farm entry under section 2289, R: 8., can not be
allowed where the homeéstead right has been once exercised though for a less
~amount than one hundred and sixty acres.

The additional right conferred upon homesteaders by section 5, act of March 2, 1889,
can only be exercised on land contio-'ﬁous to the original homestead.

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895, (8. V. P)

On October 9, 1894, the Department allowed the application of Harvey
A. Black to change his additional ‘honiestead entry for the S. & of the
SW. % of Sec. 4, T. 7, R. 1 E., Huntsville, Alaba,ma, to an adjoining
farm en’my for the same

- It appears that Black holds by patent under homestead entry elghty
acres in sectmn 8, in sald township and range, and that he also owns
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by deed from one Dean the N. & of the SW. } of section 4. August 31,
1889, he made an additional homestead entry for the tract first described,
and on January 12, 1893, he made application to change said entry to
an adjoining farm entry. This application was denied in your decision’
of May 25,1893, but allowed in the departmental decision firstreferred to.
"By letter of October 25, 1894, you returned the decision of the
Department, in accordance with my request of the 23d, for a reconsid-
eration thereof.
- The right of ‘adjoining farm entry does not appear to have been
intended . as an additional homestead right, but as a special privilege
- accorded to persons who already had secured title, under other laws,
to less than one hundred and sixty acres of land adjacent to the public
land, and to such persons was extended the special privilege of an
entry of an adjacent tract of public land of an amount which added
to the land already owned would aggregate one hundred and sixty
acres, without removing from the land on which they were then resid-
ing. DBut where the homestead right has onece been exercised, though
for a less amount than one hundred and sixty acres, the right to make
an adjoining farm entry has always been denied-by the Department.
Thomas B. Hartzell, 5-L. D., 124; John B. Doyle, 15 L.'D., 221; John
W. Cooper, 15 L. D., 285; General Circular, February 6, 1892, page 17.

To remedy hardships arising from this construction of the law and
. for similar purposes, various additional privileges have been granted, as
under the acts of March 3,1879, 20 Stat., 472; July 1, 1879, 21 Stat., 46;
and March 2, 1889, 25 Stat., 854. The-provisions of section 5 of the last
named act seem especially directed toward cases where the claimant
had already made one homestead entry of less than one hundred and
sixty acres, allowing him to take, without residence thereon, an addi-
tional contiguous tract of an area sufficient to aggregate with his former
entry one hundred and sixty acres. _

This is clearly an “adjoining farm -entry,” but it is not the one
granted under section 2289 of the Revised  Statutes, nor the one
claimed herein, for in the preseut case the land asked for 1s not con-
tiguous to the original homestead entry.

‘ Black’s additional entry, as originally made, is clearly within the
- provisions of section 6 of the act of March 2, 1889, but, as it will be
‘seen from the foregoing, there is no authority under any of the pro-
" visions of the homestead law, as construed by the Department, that

would warrant the allowance of Black’s present application. :

The decision, therefore, of October 9, 1894, is vacated, and your
dec1s10n of May 25, 1893, is hereby afﬁlmed : '

BroAD ». RAY.

Motion for review of departmental decision of April 27, 1895, 20
L.D., 422, and rehearing therein, denied by beureﬁa,ry Smlth July 6, 1895
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| .
RESERVATION—EXECUTIVE ORDER OF WITHDRAWAL.

NATHANIEL J. HUMPHREY,

A departmental letter to the Commissioner of the General Land Office directing him
to withdraw at some future time, when surveyed, a sufficient quantity of land to
serve a specified purpose, is not in and of itself a withdrawal.

Where a telegraphic order of the Gtemeral Land Office to the surveyor general of a
State directs the survey of certain lands for a specific purpose, and notice thereof
is not given the local office, suid order should not Le treated -as a withdrawal,
as against the rights of seftlers acquired without knowledge thereof.

Secretary Smith to the Commissioner of Indian Affairs, July 6, 1895,
(4. L H.) - ' (J. L. McC.)

The Department is in receipt of your office letter of May 18, 1895,
directing attention to departmental decision of April 26,1895, 20 L. D.,
414, in the case of Nathaniel J, Humphrey, and several others. Said
parties had been permitted by the local officers to make entries of lands
in the Tongue river valley, Montana. The General Land Office held
said entries for cancellation, on the ground that they had been allowed
in violation of Department order of June 22, 1886, to the General Land
Office, and of the General Land Office telegram of the same date to
the surveyor general of Montana. '

The Department held that no lands along: the Tongue river valley
were withdrawn until the letter of the General Land Office to the local
officers, dated October 25, 1886 and that the only lands withdrawn
were those described in said letter, ,

Your office letter of May 18, 1895, suggested in connection with this
subject:

That the Department order of June 22, 1886, under which the General Land Office
issuned telegraphic instructions to the surveyor general of Montana, to make certain
surveys “in Tongue river valley between three south and eight south,” is still in
force, never having been revoked, aceording to information in the possession of this
office; and that Department order of September 3, 1886, under which the General
Land Office directed the withdrawal of eerfain lands from the mouth of Stebbins’
Creek to the mouth of Hanging Woman’s Creek, is supplemental to the first order,
and in no way set aside or annulled the same.

If T understand the above contention correctly, it is to the effect that
the order withdrawing the land along Tongué river from the mouth of
Btebbing’ Creek to mouth of Hanging Woman’s Creek was issued
in pursuance of the second order of the Department (that of September
3, 1886); and not in pursuance of the first order of the Department (that
of June 22, 1886)—which is still in foree, ¢ and in no way set aside or
annulled.” ,

The letter of the Commissioner of the General Land Office would.
seem to indicate that he considered himself, in his letter of October 25,
1886, to be carrying into effect both orders of the Department, and not
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merely one. His letter (in so far as it bears upon this branch of the
matter) reads as follows: o
. OCTOBER 25, 1886.
- REGISTER AND RECEIVER,
Miles City, Montana. _

GENTLEMEN: On the 224 of June last I telegraphed to the surveyor general at
Helena, Montana, to survey certain townships of land in the Rosebud and Tongue
river valleys, in your district—these surveys to extend far enough back from the
rivers to take in all the agricultural lands in the valleys named, but no further.

The object of these surveys is mainly to enable the Department to locate the
Northern Cheyenne Indians on homesteads-in severalty in the valleys referred to.

On September 3, 1886, the Honorable Secretary of the Interior directed that no
filings or entries of any kind be allowed pending the survey, nor afterward till the "
Indians have first made their homestead entries through authorized agents.

1t seems to me clear that the land upon which “no filings or entries
of any kind” shall “be allowed pending the survey,” are fhe lands
referred to in general terms in the departmental order of June 22,
1886, and the “survey” referred to is the ¢survey” directed by the
same order. The Commissioner of the General Land Office goes on to
say: '

You v\bvill‘ therefore—

(That is, as I understand, because of the #wo orders previously
referred to in the same letter—to wit, the order to-the surveyor general,
on June 22, in pursuance of the departmental letter of the same date,
and also of the more specific departmental order of September 3, 1886.)
be on your guard and receive no filings, or entries, or locations of any kind, upon
any unoccupied (by whites, legally,) lands on both sides of Tongue river, from the
mouth of Stebbins’ creek on the west bank to the mouth of Cool’s creek, and on
the east bank from opposite the month of Hanging Woman’s creek.

' But even if it were to be conceded that the contention of your office
is correct—that the order to the local officers to withdraw lands in the
Tongue valley between Stebbins’ creek and Hanging Woman’s creek
on the south was in pursuance solely of the departmental order of Sep-
tember 3, 1886, and was not in pursuance of the departmental order of
June 22, 1886—then there never has been any withdrawal under the
departmental order of June 22. The departmental order of June 22nd
is not per se a withdrawal; for a letter to the Commissioner of the Gen-
eral Land Office directing him to withdraw—at some future time, when
surveyed—a ¢ sufficient quantity” of land to serve a certain purpose, is
not in and of itself a withdrawal. Nor is it the practice to withdraw
Jands from settlement and entry by telegraphic orders to the surveyor
general of a State, ignoring utterly the register and receiver of the local
land office—even if the information to the surveyor that “the surveyed
land will not be open to entry” could be construed as an order of with-
drawal. Certainly it would seem very unjust to all the settlers along
the valley of the Tongue river for ten miles south of Hanging Woman’s
creek, to eject them from their homes and dispossess them of their
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improvements because of a dispatch to the surveyor general, at Helena,
of which neither they nor the local officers at Miles blty had ever heard.

T am still of the opiniou that the departmental order of June 22,1886,
directing the Commissioner of the General Land Office to Wlthdraw “a
sufficient quantity” of lands to locate the Northern Cheyenne Indians
upon was not in and of itself a withdrawal; that the telegram of the
Commissioner to the surveyor general directing the survey of certain
townships was not in and of itself a withdrawal; and that the only
lands withdrawn in the Tongue river valley were those withdrawn by
the order of the Commissioner of the General Land Office to the regis-
ter and receiver of the local office, on October 25,1886, embracing lands
“on both sides of Tongue river, from the mouth of Stebbins’ creek on
the west bank to the mouth of Cook’s creek, and on the east bank from
opposite the mouth of Hanging Woman’s ereek.”

However, if it should be your opinion that the land withdrawn by the
Commissioner of the General Land Office, by his letter of October 25,
1886, is not sufficient for the purposes set forth in said departnental
letter of June 22,1886, I should be willing, upon. your recommendation,
setting forth the faets upon which you base the same, to order a with-
drawal from settlement and entry of the remainder of the lands sur-
veyed in pursuance of the telegraphic order to the surveyor general -
of Montana, under date of June 22, 1886, in so far as said lands have
not hitherto been settled upon or entered.

In any event, should any Indians be found occupying zmy lands in
the Tongue river valley outside the limits herein held to be withdrawn,
their ¢laims will be entitled to eonsideration under the general allot-
ment act of 1887, and every effort made by this Department to protect
them in their rights.

ACT OF JUNE 15, 1880—WAIVER—PRAUTICE—ACT OF MARCH 3, 1887.
BRI1TIAN 2. NIXON.

The voluntary relinquishment of an adjoining farm homestead is & bar to the sub-
sequent purchase of the land, by the entryman, under the act of June 15, 1880.

The application of a party for the exercise of a right to which he is not entitled
can not be held a waiver of his actual rights, where no one is induced to take
action in the premises by reason of said application. -

To avoid cireuity of action the Departmen‘ﬁ will determine the rights of partles in
a case before it for consideration, though such action m&y involve matters not =
passed on by the General Land Office. .

The right of a purchaser from a railroad company to perfect title under section 5,
act of Mareh 3, 1887; is not defeated by a pending application to make homestead
entry not based on a sett]emenf, right.

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. . (J.L. P,

By your office letter “F” of May 2, 1894, you transmitted to this
Department the appeal of George W. Britian, in the case of the said
Britian ». Alfred T. Nixon, from your office decision of January 10,
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1894, rejecting Britian’s application to.purchase, under the act of June
15, 1880 the NE. 1 of the NW. 1 of Sec. 25, T. 25 N,, R.24 W, Spring-
,ﬁeld MISSOHI‘I, land district, and holding N1X0n7s apphcatmn to make
.homestead entry of said tract for acceptance, subject to Britian’s right
.of appeal. o

The facts in this case, briefly stated are as follows—

June 25, 1866, Britian made an adjommg farm homestead entry for
the tract described. January 26, 1875, his entry was canceled on his
relinquishment thereof, for the reason, as stated therein, that he was
the owner of more than one hundred and sixty acres of land at the date
said entry was made, and was therefore not quahhed to make entry of -
said tract. )
- August 23, 1887, he apphed for a reinstatement of said entry. :

August 28 188t, Nixon applied to make homestead enmy of said

.. tract.

.The local officers leJected both of said applications for alieged con-
flict with the grant to the Atlantic and Pacific Railroad Company. On
appeals from that action, this Department decided, June 26, 1890, that
said railroad company had no claim to the land in question, and directed
that the controversy betwéen Nixon and Britian be disposed of.

July 18, 1890, your office, in. promulgating the departmental decision
_.above mentloned also denied Britian’s application for reinstatement,
. because he had voluntarily relinquished his former entry, and the local

officers were directed to advise him that as he claimed to be a purchaser
from the railroad company he might be entitled to purchase under the
act of March 3, 1887 (24 Stat., 5566). Said letter also stated the charaec-
ter of the final proof that would be required, and the local officers were
directed that in case Britian should apply to make final proof under
said act, to notify Nixon.
' Brl’ma,n applied to purchase under the act of June 15, 1880 (21 Stat
237), which application was rejected by the local officers, and on appeal
to your office, the action of the local officers was affirmed April 1, 1891,
and they were- directed that in case Britian did not desire to appeal
- from said decision, to order a hearing to adjudicate the rights of Brit-
_ian and Nixon in the premises.
'~ No appeal was taken from your office decision of April 1, 1891, and
‘the hearing ordered by the local officers, as directed, was had June 6,
1891, at which both parties were present.-

‘June 11, 1891, the local officers found: for Nixon, and 1eeommended
the acceptanee of his application to enter. From that decmon Britian
appealed to your office. :
~ In the decision of January 10, supm, your office found that ne1the1'
party has ever resided on the Lmd that Nixon has never improved it,
and that Britian built a frame hoube and placed other 1mpr0vements
thereon, aggregating in value $500, _

. The failure of Britian to appeal from your office decision of April 1,
1891, made that action final, and effectually disposed of any alleged 11ghts
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that he might have had under said act of June 15, 1880, That decision
was based on the proposition that his voluntary relinquishment of his
adjoining farm homestead entry barred his right to purchase under the
act of June 15, 1880, citing Rice v. Bissell (8 L. D., 606), and Cole .
Reed (10 L. D., 588), which conclusion, in my  judgment, was sound,
and in accmdance with the holdings of this Depfutment v

The hearing had before the local officers on June 8, 1891 developedv
" nothing new as to the rights of Britian in the premises. The facts are
that at or about the timme Britian filed his relinquishment of said entry
he was made to believe that the St. Louis and San Francisco Railroad
- Company, grantee of the Atlantic and Pacific. Railroad Company, was

entitled to the tract and he was induced: to file said relinquishment on .

the promise of said railroad company to sell and convey said tract to
" him, which it afterwards did.
The application of Nixon to make homestead entry of said tract does
_not allege that he ever made settlement on said tract; in fact, the truth

is that he never did make settlement of said tract, and as stated by
himself at the hearing, had never resided upon or cultlvated or
improved the same.

The question presents itself whether or not the failure of Britian to
make application to purchase under the act of March 3, 1887, supra, and
instead thereof, making application to purchase under the act of June
15, 1880, was a waiver or abandonment of his rights under the act first
above refen ed to.

In the case of Nicholson ». Duffey (4 L. D., 332 s it is held that a

Waiver of alegalright to be operative must be supported by an agreement founded
on avaluable consideration, or the act relied on as a waiver must be such as to estopa
party from taking advantage of his own act to the injury of another who has acted

- upon it.

Nixon was not induced by Britian’s application to purchase under the
act of June 15, 1880, to take any action in the premises whatever, and
hence he would not in any sense be injured or deprived of any right
that he might possess by the application of Britian to the purchase
under the act of March 3, 1887, supra. Had Britian, in fact, possessed
any right to purchase under the act of June 15, 1880, supra, and had
elected to pursue his remedy under that act, a different question would
be presented; but he had no rights under the act of June 15,1880, and
to hold that a misapprehension on his part as to what his legal rights
in the premises were should deprive hiim of his legal remedies as they
really exist, would indeed be a hardship. I am disposed to hold, and
do hold, that by reason of his application to purchase under the act
of June 15,1880, Britian did not waive or abandon whatever rights he
may have, if any, to purchase under the act of March 3, 1887, supra.

Since this appeal was transmitted here, there has been filed with the
‘papers in the case, and transmitted to the Department, the application.
of Britian to purchase said tract under the act of March 3, 1887,  Said
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' appllcatlon was reJected by the local ofﬁcers from which action he
appealed to your office.” That appeal, and the papers accompanying it,
have been forwarded here without action thereon by your office’

Notwithstanding the fact that your office has not passed on Britian’s
right under said application to purchase under the act of March 3,1887,

I have concluded, in order to avoid circuity of actiom, to pass on sa,ld '
application. - As stated above, the application of Nixon to malke home-
stead entry of said tract does not allege any settlemernit on the tract,
and is not based on any settlement rights. I am clearly of the opinion,
therefore, that Nixon’s application to enter, in the absence of settle-
ment, is not such an adverse claim as would defeat Britian’s right to
purchase under said act. (Union Pacific R. R. Co. v. Norton, on review,
19 L. D., 524; Jenkins et al. ». Dreyfus, 19 L. D., 272.)

If, therefme Britian’s proof is otherwise found sufficient, you will
grant his appheatlon to purchase said land in accordance with the views
expressed in this decision.

Said apphca,mon is therefore returned for action thereon as indicated.

MULLEN v. PORTER.

Motlon for the review of departmental decision of April 12, 1895,
20 L. D., 334, denied by Secretary Smith, July 6, 1890

TIMBER CULTURE ENTRY COMMUTATION
G0ODWIN v. WOOD

The right to commufe a timber culture entry under the aet of March 3, 1891, is
. dependent upon compliance with law up to the time when application is made
to commute.

Secretary Smith to the O'Ommiss'io_ner of the General Land Office, July 6,
1895. - (F. W. 0.)

I have considered the appeal of Hettie Wood from your office decision
of October 9, 1893, holding. for cancellation her timber culture entry
No. 1700, made March 30,1876, covering the SW. 4, Sec. 25, T. 25 8., R.
27TW., Grarden City land dlstrlct Kansas, upon a eontest ﬁled byT G.
Goodwm '

It appears that in J uly, 1892, clalmaut made findl proof upon her
timber culture entry which was rejected by the local-officers because of
not showing' compliance with the law, from which action she appealed
to your office, and in the appeal claimed the right of purchase under
the provisions of the act of March 3,1891 (26 Stat., 1095), in the event
that her final proof was found bafmbtactory in the nmttel of compliance
~ with the tlmber culture law, :
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Pending this appeal Goodwin filed an affidavit of contest against her-
entry, upon which 4 hearing was ordered by your office letter of October
4, 1892. As a result of the hearing it was held that the facts estab-
lished by the plaintiff under the allegations of contest were amply
sufficient to require the cancellation of the entry. From this decision-
an appeal has been filed to this Department in which it is urged that
your office erred in not considering the claimed right of purchase under

- the act of 1891, supra.

A review of the testimony shows a failure to comply with the law for
at least several years prior to the offer of proof, "I can, therefore, see -
no error in the rejection of claimant’s final proof.

While it appears that claimant may have complied with the law for:
several years following the making of her entry, yet, under the decision
of this Department in the case of Cassady v. Biteljorg’s heirs (18 L. D.,
235), to the effect that the right to commute a timber culture entry under
the act of March 3, 1891, is dependent upon the compliance with law
up to the time When dpphcatlon is made to commute, I must hold that
the right of purchase is not shown to ex1st and the application therefore

* is-denied.

Your office decision is affirmed and the elamlant’s entry will be

caueeled

'&jﬁMIN]NG CLAIM—PROTESTANT—ABSTRACT OF TITLE,
P2

BRADSTREET ET AL. 0. REHM.

{ (f‘ A protestant who seeks to defeat an applicafion for a mineral patent will not be
;‘ heard to set up the rights of third parties for his benefit.

In the absence of an adverse claim asserted within the period of publication the .
Department is warranted in the assumption that no such claim exists.

Questions arising on the applicant’s abstract of title are” solely between the govern-
ment and the applicant, and can not be raised by a protestant who sets up a |
specifie defect, but has no interest in the alleged adveérse right, and did not
assert any adverse claim within the statutory period.

The decree of a éourt, relied. upon as the basis of & sheriff’s deed under which a min-

_ eral applicant claims, will be held to cover the property, where said decree,
aided by the pleadings, and record of proceedings thereon identifies the land
in questiomn.

,Sem etcwy Smith to the Commissioner of the General Land Office, July 6,
1895, (J. L. P.)

By letter “N7” of March 21, 1894, your office transmitted here the
appeal.of Andrew Rehm from its decision of December 21, 1893, hold-
ing for cancellation his mineral entry No. 921, made July 19, 1883, for
the Niagara Lode claim, San Francisco mining distriet, Beaver county,
Utah Territory, Salt Lake City land district.

The pertinent facts in this case, briefly stated, are as follows: |

June 25, 1874, the Niagara Lode claim was located by one Thomas
Adams. The location notice states that the said lode is situated about
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200 feet south of a Iocatlon known as the «Cerro Gordo,” and subjecf
to the laws of the United States and San Francisco district. _
August 10, 1875, Adams conveyed a one:-half 1ntel est in said property
- to William Stokes __

January 3, 1880, Adams and Stokes conveyed the entire claim to the

“Qerro (J'OldO and Minnesota Consolidated Silver Mining Company,” a

corporation organized under the laws of Utah Territory. July 30, 1881,

the Cerro Gordo and Minnesota Consolidated Silver Mining (Jompany

conveyed to a corporation of the same name, organized under.the laws
. of the State of New York, the whole of said Niagara claim. TFor brevity
the above named corporation organized under the laws of Utah will be
called herein the Utah company, and the corporation of the same name’

‘organized under the laws of the State of New York will be called the
- New York company.
~ . The Utah company was organized January 30, 1880, but the record

does not show the date of the organization ot _the New York company..

The property of the Utah company consisted of the.“Cerro Gordo,
Minnesota and Niagara” mines, consolidated and known as the “Celro ’
Gordo and Minnesota mines.”

On March 4, 1881, one T. M. Collms, in ac eordanee with the statutes
of Utah in sueh cases, made and provided, filed with the recorder of
Beaver county, in said Territory, notice of a miner’s lien, for work and
labor performed, “as a miner in a certain mine commonly called the
¢Cerro Gordo and Minnesota Mine,” under and by virtue of a contract
to do labor in said mine made with E. Ii. Woods, the president.of the
Utah company, which was alleged to be the owner of said property.”
Said notice specifically sets forth -the character of the work done and
the amount due thereon, i

January 20, 1882, a suit was brought by Colhus, in t;he second judi-
cial district of Utah, to foreclose his lien, to which action he made the
Utah ¢ompany, but not the New York company, a party defendant.

- March 6, 1882, he obtained a judgment against the Utah company,
and a decree ordering the property therein described to be sold, or $o’
much thereof as might be necessary to sahsfy Colhns’ Juclgment and '
costs.

- In pursuance of said decree, the sherlﬁ of Beaver county, in said
Territory, sold the property therein deseribed, on April 29,1882, to the
said Collins, for the sum of $950.00, he being the highest bidder therefor.

The certificate of sale executed by said sheriff to Collins was by him
assigned to one P. L. Orth, and on January 25, 1833, said sheriff exe-
cuted to Orth a sheriff’s deed, purporting to convey the property men-
tioned in the decree and described in said deed as the “Cerro Gordo,” :
- “Minnesota,” and “ Niagara Minés.”

January 27,1883, Orth, by deed, conveyed said property to one Andrew
Rehm. On April 20, 1883, Rehm made application for patent for the
Niagara Lode claim, noti¢e by publication was given thereof for sixty
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days, as required by law, and no adverse claim was filed against said
claim. June 6,1883, Rehm conveyed said elaim to the “Chicago Calu-

met and Fnsco Silver Mining Company,” and on July 19, 1883 he was
allowed to make final entry No. 921, as stated.

October 12, 1883, James R. Lmdsey filed in the local office at Salt
Lake City his pwtest under oath, against said entry, claiming that said
Niagara Lode claim was not the property of Rehm, but of said Utah
company; that he was the owner of a large number of shares in said
company, and that he would we greafly injured by issuance of patent
to Rehm; that he had instituted two suits, one to set aside the deed .
from the Utah company to the New York company, and the deed from
the sheriff to Orth, which he alleged were -fraudulently obtained.
Lindsey, by affidavit of February 18, 1891, stated, in substance, that
the suit against the New York company was still pending, but made
no reference to the action to set aside the sheriff’s deed. October 20,
1891, by your office letter, “action on said entry (so far as Lindsey was
concerned) was stayed until one or the other of the parties to said con-
troversy furnished your office clear and certain evidence of the final
disposition of both of said suits” (see circular approved July 6, 1883
page 39, mining ¢ircular.)

The ]notest of Bradstreet and Martin, ﬁled in your office December
5, 1892, alleges in substance that Rehm has no title to the Niagara
Lode claim, for the reason that the sheriff’s deed to Orth, purporting
to convey said claim, is uull and void; that therefore Orth’s deed to
Rehm conveyed nothing; that Rehm has failed to.perform the annual
assessment work required, and that they, with others, are the owners
of the Broadway and Copper Prince Lode claims, which embrace the
Niagara claim.

. It is contended that the sheriff’s deed, conveying the Nlagaaa Lode
claim is void, for the reasons,~(1) that the New York company, to whom
the said claim had been conveyed prior to the beginning of the action
to foreclose Collins’ lien, was not a party to that controversy, and hence
its title to said property was not divested by the judgment and decree
" rendered in that case and the sale of said property by the sheriff in
pursuance thereof; (2) that the decree in said aetion, on which the
sheriff’s sale and deed are based, does not direct the sale of the Niag-
.ara Lode claim.

Neijther the New York company, nor any grantee thereof, is claiming
tl’ole as against the applicant for patent. And whatever rights that
company may have in the premlqeb can only be asserted by it or its
grantees, or other legal 1eplebentamve, and a third party cannot be
heard to invoke those rights for his benefit. Yet that is what these
protestants seek to do. Without any intention of passing on the rights-
of the New York company, which is not a party to this controversy,
attention is called to the fact that during the period of publication of
notice of Rehm’s application for patent, no adverse claim was filed by
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_ the New York company, or any one else, and the rule in such cases is
that all adverse claims will' be deemed adjudicated in favor of the
applicant (Petit ». Buffalo Gold and Silver Mining Company, 9 L. Dy,
563), and that a failure to prosecute an adverse claim, or in other man-
zer assert a right against a known pending application, is conclusive
-as against the existence of such a ught (Nichols et a»l 2, Becker, 11

L. D, 8)

" This Department has the rlght to assume, then, that no right exists
in the New York company to the Niagara Lode adverse to the claim
of this applicant for patent, and such being the case, the controversy
of these protestants, in so far as it is based on the alleged rights of th_e
New York company, must fail,

The further question presented, namely, that the decree rendered in
the Collins foreclosure proceedings did not-direct the sale of the Nlc!.g-
ara Lode claiin, and that the sheriff’s deed conveying it was therefore

" void, is one between the government and this applicant for patent only,

~and arises on the applicant’s abstract of title. Hence it is not a ques-
tion that these protestants can be heard to assert, for the reason (1)
that they were not parties to the judgment rendered in said proceed-
ings, nor are they claiming under any person or persons who were par-
ties thereto, and (2) because they are precluded from raising such’ques-
tion by sectlon 2325 Revised Statutes, the provisions of whlch beaung
upon this point, are as follows— _ :
* If no'adverse claim shall have been filed with the register and the receiver of th‘e
proper land office at the expiration of sixty days of publication, it shall be assumed
that the applicant is entitled to a patent, upon the payment to the proper officer of
tive dollars per acre, and that no adverse claim exists; and thereafter no objection

from third parties to the issuance of a patent shall be beard, except it be shown that
the applicant had failed to comply with the terms of this chapter.

- That chapter does notrin ¢terms” require the applicant for patent to
file an abstract of title. That requirement is made by the regulations
of the Department (Mining Circular of December 10, 1891, p. 24), and
hence, as stated, is not an objection upon whmh “thnd parties shall be
heard” under the section quoted.

The notice of lien alleges—¢that I, H:. M. Collins of Frisco, Beaver
county, have performed labor as a miner in a certain mine, commonly
called the ‘Cerro Gordo and Minnesota Mines,’ situate about five miles
southwest of the town of Frisco-and Beaver county. That it is his
intention to claim a lien upon said mines of the Cerro Gordo and Min-
nesota Consolidated Silver Mining Company, and its appurtenances, as
hereinafter described,” ete., and the description of the property, con-

- gisting of said mine or mlnes, includes a descrlptlon of the Cerro Gordo,
Minnesota and Niagara mines.
" In the decree “it is ordered and ad]udged that all. omd singular the
morigaged premises mentioned in said complaint and lien, and herein-
atter described, or so much thereof as may be sufficient,” ete., be sold.
" It then declares the ‘“‘boundaries of the property authorized to be sold
1438—voL 21—3- :
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Dereby so far as they can be ascertained, are as follows—¢The proper-
- ties and appurtenances of the ‘Cerro Gordo and Minnesota mines,’ sit-
uate in Beaver Co., Utah Territory, about five miles southwest of the
town of Frisco,” etc

The mine owned by the “Cerro Gordo and Minnesota 00ns011df1ted
Silver Mining Company” consisted, as stated, of the Cerro Gordo, Min-
nesota and Niagara mines, consolidated Vand known as the “Cerro .
- Gordo and Minnesota mines.” Hence when the decree declared the
property, authorized to be sold as ‘“the property and appurtenances of
the Cerro Gordo and Minnesota mines,” it described the consohdated
property, which included the Niagara mine,

The language of the decree is that there shall be sold “all cmd
singular the mortgaged premises mentioned in said complaint and lien.”
The Niagara mine is specifically mentioned in the lien as a part of the
“Cerro Gordo and Minnesota mines,” or mine, on which it was deelared
said lien was held. If the description of this property in the decree
is not sufficient to locate and identify all the property directed thereby
to be sold, it is evident that reference may be had to the lien, and com-
plaint to cure the omission. The rule of law is that ¢that is certain
which can be made certain,” and the omission in the decree to specif-
ically describe the Niagara fine as a part of the ¢“Cerro Gordo and
Minnesota mines” directed to be sold, does not, in my judgment,
invalidate its sale under said- decree, as it is specifically deseribed in -
the lien, and all property therein described, or so much as may be
necessary to pay judgment and costs, is specifically directed in the -
decree to be sold. '
- The principle applicable here is that “a judgment may be aided: by
the pleadings and other parts of the record, and if the description
_obtainable from it.and them would be sufficient if found in a convey-
ance to divest the title out of the grantor, it will be sufficient to
sustain sales made under the judgment.” (1st Freeman -on Judg-
ments, section 50, ¢; Bloom .- Burdick, 37 Amer. Decs., 299; De
‘Sepulveda v. Bough, 5 Amer. State Reps., 455.)

Your office decision is therefore reversed.

QYRUS, A, PA:{NE.,

» 'On motion for review of departmental decision of December 21, 1894,
19 L. D., 546, filed on behalf of Manuel Chaves, and alleging an
adverse settlement right, a hearmg is ordered by Secretary Smith, July
6, 1895.
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PRACTICE—CONTINUANCE—EVIDEN CE—AfPPEAL.
McMAHON v. ROUSE.

Where on the motion of the defendant a continuance is granted, with an order to
take testimony before a commissioner, it is error to permit the contestant to sub-
mit testimony on the day first set for hearing, even though the notice of the.
continuance and order served on the contestant is defective.

In the serviee of notice of appeal by mail it is sufficignt if the copy thereof is mailed .
to the opposite party within the time allowed for filing the appeal.

Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. (B. M. R.)

~ This case involves the NW % of SE. % and E. § of the SW. 1, Sec. 6,

and the NE. 4 of the NW. % of Sec. t T, 290 N., R. 21 W, Mlseoula
Jand distriet, Montana, and is before the Department upon appeal by -
Mary C. Rouse from your office decision of November 14, 1893, affirm-
ing the decisionr of the local officers and holding for oancellatlon her

" entry for the above described tract, and allowing John McMahon to -
make entry thereof. ’

The record shows that on Ja.nuary 8, 1891, John McMahon made
pre-emption declaratory statement for the land aforesaid, alleging set-

~ tlement thereon on that date. This land was at that time situated in

the Helena land district, the register and receiver of which refused to
allow the said filing to be placed on record because it was not accom-

panied by the proper affidavit in force since August, 1890,

_ On the 18th of the month following, the proper affidavit was made,
- but no official acknowledgment or certlﬁcate was a.tta.ehed thereto, and
it was consequently defective.

‘On March 7, 1891, McMahon, through an attorney, filed a second

- declaratory statement which was forwarded to the Helena land office,
and there refused for the reason that the pre-emption law had been
repealed, the local officers: informing the applicant that it would be
‘necessary for him to prove, by two witnesses, that he actually made
settlement, as alleged, on January 8, 1891, before the ﬁllng would be
allowed.

March 23, McMahon complied with these requirements and furnished
corroborated affidavits that he made seftlement on January 8, by the
commencement of the erection of a house which was completed, and
into which he moved on January 25.. '

Again McMahon failed to secure filing, his appllcatlon bemg rejected
for the reason that on March 21, 1891, Mary C. Rouse had been a,llowed
to make entry for the tract. ’

On August 24 following, John McMahon filed an affidavit of contest
alleging prior settlement.

Hearing was ordered for November 23, 1891. November 6, the defend- ‘
ant moved before the local office for a contmuance andasked that the



36 DECISIONS RELATING TO THE PUBLIC LANDS.

testimony be taken near the land. - This motion was granted and service
was attempted to be made upon the contestant by mail, not registered,
to which le paid no attention. ' /

On November 23, 1891, the plaintiff appeared at the local office and
submitted testlmony
"~ On December 24, 1891, Mary O Rouse asked for a new hearing, to
be held near the la,nd in conmove1sy, and that the evidence submitted
_on November 23, by the contestant, be not considered. ~ The request for
a hearing was granted, but the testimony offered on November 23, was
cons1dered

‘- February 5, 1892, the par’mes were notified that evidence would be
taken March 18 189 5 at Kahspell Montana, before Umted States Com-
missioner Logan
" The notice of the chauge in date of the hearing set for Novembel 23,
1891, given by the local officers to plaintiff was defective, but be that
.a8. it may, their action in allowing contestant to submit. testimony on
November 23 (the date first set), was improper and the evidence adduced
on that day will not be considered by this Department.
- OnFebruary 23,1893, the local officers rendered their decision in favor.
of John McMahon and recommended the cancellation of the homestead

entry of Mary C. Rouse, and on November 14, 1893, your office decision
- affirmed that appealed from. ‘

- February 5, 1894, Mary C. Rouse appealed to the Department, and
there is contained in the record a motion by the plaintiff to dismiss the
said appeal because it was not served upon the appellee, or his. attor-
ney, within sixty days after the service of the commissioner’s decision
appealed from. This motion is based upon the authority of the Wagon
Road Co.v. Hart (17 L. D., 480), the syllabus in said case being as follows:
" Notice of an appeal must be served upon the opposite party within the time allowed
by the Rules of Practice for taking an appeal, and if not duly served within said.
period, the appeal may be properly dismissed.

Mailing a notice of appeal prior to the time allowed for an appea.l is not the service

of notice required, if in due course of the mail the notice can not be 1ecelved by the
opposite party until after the expiration of said period.

In Stubblefield ». Honeyﬁeld (18 L.D. , 543), syllabus 1t was held, inter
alie, that—

. In theservice of notice of an appeal by mail it is sufficient if the copy thereof is
mailed to the opposite party within the time allowed for filing. the appeal.

On page 545 of the opinion thereof; the case cited by counsel in sup-

~port of ‘his motion to dismiss, is speecifically overruled.

The motion to dismiss is therefore not well taken as service is eom-
plete from the time the process to be served is deposrﬁed in the post. -
office (4 Wait’d Practice, 619). '

An examination of the evidence leads me to concur in the opinion of

"your office upon the question of fact that the settlement of John
MeceMahon upon the land in controversy was made prior tothe settle-
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ment and -homestead eﬁtry of Mary C. Rouse. The evidence sustains
the proposition that John MeMahon initiated settlement upon the land
in Januvary or February, 1891, and that Mrs. Rotise certainly made no
claiin thereto prior to sometime during the first of March, and it is well
to note in. this connection that the application to make pre-emption
filing of this land, made by the appellee on March 7, which was prior
to the homestead entry of Mrs. Rouse and to her alleged settlement
precedlng her entry; was in all respects a proper application and that .
the local officers were without authority to require him to furnish the -
corroborative affidavits of two witnesses to the truth of his settlement
in January. , .
. The witnesses for the claimant admit having seen evidences of
- another person’s improvements on the land prior to the initiation of
any right by her, and in view of what the evidence discloses in this
particular, the judgment heretofore rendered in the case is accordin gly
affirmed.

o AMENDMENT—TRANSFEREE.

DANIEL A. G. FLOWEREE

Thele is no authonty for the amendment of a pafnented entry for the beneﬁt of &

transferee. R
Secretary Smith to the Commissioner of the General Land Office, July 6,
1895. : _ (G. C. R)

" Daniel A. G, Floweree has appealed flom your oﬁﬁoe decisions of Jan-

udry 16, and January 23, 1894, denying his apphcatlon f01 new pa,tents
- for certaln lands, heremafter descrlloed ;
1. In the case of John R. Smith, who, on Februar v 3, 1886, made pre-
emption cash entry, No. 2238, for the S. % of the NW, 1, bec 8; the S.
¥ of the NE. %, Sec. 7, T. 21 N R. 4 W,, Helena, Montana, upon which
patent issued August 16, 1889 the apphca&;,on was made for a new
~ patent for the S, L of the NE. %;, Sec. 1, T. 2L N,, R. 5 W,

2. Cash entry No. 2577, dated February 4, 1887, by James T. Graham,
for Lot 1, the E. § of the NW. %, Sec. 7, T, 21 N., R. 4 W., and the NE,
% of the NE 1, Sec 12, T.21 N, R. 5 W ; application for new pfhtent to
embrace the NE. £ of the NE. i», Sec. 2; the N. § of the NW. £, the SE
% of the NW. ’;—;,Seelf[‘p 21 N, ioW :

. 3. Cash entry No. 3294, dated October 27, 1888, made by Herman F.
Knoll, for the 1. % of the NW, i, the W. % of the NE. £, Sec. 12, T, 21.
N., R. 5 W., upon which patent issued ‘September 9, 1889 apphcatlon
for new pdtent to embrace the W. & of the NE. %, the E. } of the NW. 1
See. 2,T.21 N.,, R. 5 W.

- . 4, Cash ently No. 4426, made Novembel 15, 1890, by Marion O. Han-
' klllb, for the N. § of the SE. 1, Sec. 12, T. 21"\T/ R.5 W.,; the NE. £ of
the SW. £, and Lot 3, Sec. 7, T. 21N, R. 4'W., upon which patent issued,r
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I‘ebruary 8, 1892, new patent to embrace the N, ¥ of the SH. 2 , See, 2
the N, }oftheSW 1, See. 1, T. 21 N,, R. 5 W.

All'in Helena, Montana, land dlstrlct

With these app]ications Mr. Floweree submits his duly corroborated
affidavits, stating, substantially, that he had discovered by a careful
survey that the improvements of the said entrymen and patentees were
located upon lands not deseribed in their several patents. He submits
evidence that the land patented were conveyed to him, and states that
he now occupies the lands upon which the improvements were made,
and believed to be the lands actually patented, until the recent survey
disclosed the actual location of the lands so improved, and to which the
amendments are sought, ete. -

Your office rejected the several dpphcatlons, on the ground thatnone .
other than the original entrymen are entitled to obtain amendments,
and then only when proper cause is shown therefor, citing section 2372
of the Revised Statutes, general circular (1892), page 104, and Chris-
toph Nitschka, 7 L. D., 155.

Appellant admits that “the literal or technical constructmn of Sec,
2372 of the Revised Statutes may be construed against the appellant,”
‘but he insists that such construction would result in great hardship
and loss to him, and sinee the amendments applied for ecould not possi-
bly injure any one, and the government would lme nothing, the appli-
cations should be allowed, ete.
~ There can be no question of the legality or justice of allowing amend-
ments, where through no fault of an entryman a mistake has been made
in the desecription of the lands intended to be entered. The same rea-
soning might well apply in cases where the lands covered by the entry
have been conveyed to a bona fide purchaser.  In the absence, how-
ever, of statutory authority, the Department is powerless to give relief
in such cases. ' '

. The decisions appealed from must be, and they are hereby, affirmed.

HOMESTEAD-SECTION 2, ACT OF JUNE 15, 1880.

Epwin F. FrROST BT AL.

A cash entry under section 2, act of June 15, 1880, allowed under the rule that
‘alienation of the land is 1o bar to the original party purchasing under said
act,” will not be eanceled where it appears that the transfer of the Iand was
prior to the change of said rule. :

'Secmuwy Smith to the Commissioner of the General Land Office, July 6,
1895. (J. L. ’\IcC)

On December 8 1894, the Depaltmeut rendered a decision reJectmg
“the application of E. M Lowe, transferee of Edwin F. Frost, to pur-
chase, under section 2, of the act of June 15, 1880, or for confirmation
under section 7 of the act of March 3, 1891, lots 3 and 4 of Sec. 35, and
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lots' 3 and 7 of Sec. 39, T. 31 8., R. 39 X., Gainesville land dlstmct
Florida. (L. & R. copybook No. 298, page 4‘)3)

Frost’s entry was made May 7, 1877.

On Marech 27, 1883, one D. C. Drwm filed affidavit of contest agamst
the entry, allewmg abcmdonment After proceedings, which need not
be recited in detail, his contest was dismissed for failure to proceed

_after due notice, and he dropped out of the case.

- On August 25, 1883, Frost applied to purchase under the second sec-
tion of the act of June 15, 1880. The local officers allowed the petition, -

aecepted the money tendered in payment. for the land, and issued cash

- certificate to the entryman, Frost.

- Frost’s attorney in connection with said apphca‘mon to purchase was
one George Cleveland; and the purchase, ostensibly for Frost, was in
reality for Cleveland, to whom Frost had transferred his right to the
land, by quitclaim deed, dated August 6,1883, nineteen days prior to
the date of the final certificate to Frost (August 25,1883, supra). .. .

- George Cleveland sold the tract by warranty deed to one Alfred Du

Buys, who conveyed it to Aaron P. Cleveland, who, on April 18, 1885,
conveyed eighty-eight acres of it to I. M. Lowe. Aaron P, Cleveland
died soon after the last named date; and on September 15, 1885, his
heirs (with the exception of one son) conveyed.the remaining 45.86 acres
to Homer Kessler. On January 30, 1888, the remaining heir (Wllham
Cleveland) conveyed his interest to szud Kessler

The next proceedings in the case would seem to have been the.
application of Lowe and Kessler for confirmation of title in them as
transferees, under section 7 of the act of March 3, 1891. " This applica-
tion was denied, for reasons set forth in the decmon of your office,
dated May 15, 1893, :

Said office declslon found that the present owners were char ged with
notice; that they have not shown themselves to be within the remedial
provisions of the act of March 3, 1891; and that said.section does not
apply to the case at bar because the entry was transferred prior to final
entry. The departmental decision of December 6, 1894, affirmed these
conclusions; and the motion for review raises no quehtlon as- to. the
corréctness of said decision in this respect.

Said decision of your office held, further, ‘that when Frost deeded
the land described, prior to final entry, there was nothing upon which
to base the entry, and it was erroneously allowed?” (citing Mather ».
Brown; 12 L. D., 393, and other cases).

The depar tmenta.l demsmn heretofore rendered affirmed the decision
of your office in this respect also. ‘

Said departmental deeision farther held that the tramsferees could
1ot purchase under said act of June 15,1880, because the land was
not transferred to them until after the passage of said act (btarbuck
%, Kistler, 5 L. D. 11 and many cases since). o
* The momon for rev1ew concedes that the rejection of the application
to purchase under the second . section of the act of June 15, 1880, is in
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accordance with the uniform rulings of the Department, at least sinee -
Angust 80, 1883, when it rendered decision to the same effect in the
case of B. T. Thomas v. McClure and Yeates (2 L. D., 125).

The motion directs attention, however, to the fact that prior to the
date last above mamed the ruling had been that “alienation of the
land is no bar to the original party purchasing under said act” of June
15, 1880 (Commissioner’s deeision of September 6,1882, in case of John

- D. Hay, 1 L. D., 74).

- In the case at bar, the entryman sold the land on August 6, 12383—
twenty four days prior to the date when the Department ohanged the
ruling that had previously been in force. '

“Until a rule is changed it has all the force of law, and acts done
under it while it is in force must be regarded as legal.” (Miner ». Mar-
riott et al., syllabus, 2 L. D., 709, and many cases since.) :

The fact that the sale antedated the change in the ruhng was not
noticed at the time of the decision heretofore rendered. But as the
record shows that such was the fact, said decision is hereby recalled
and revoked; the decision of your office holding Frost’s entry for can-
cellation is reversed; the purchase by said entryman under the act of
June 15,1880, will be recognized as valid ; and patent will issue thereon.

OI(LAIIOMA LANDS—QUALIFICATIONS OF HOMESTEADER.
CURNUTT ». JONES: . .

In determining the qualifications of homestead entrymen in Oklahoma, in so far
as the same may be atfected by their entering said Territory within the pro-'
hibited period, it is not nracticable to lay down any general rule for the guid-
ance of the Department. “The circumstances of each case should control its
“decision,

One who in the ordinary prosecusion of his business-enters said 'l‘eultor) duuno
the prohibited perlod but does not thereby add to his prior knowledge of the
counhy, nor secure an advantage over others, and is outside of the 'l‘e1r1t01y
at the hour of its opening, is not by such entrance disqualified as a settler.

Secretary Smith to the Commissioner of the General Land Office, July 6;
(JIH) » ’ , 18935. . (W. F. M.)

On April 27, 1889, James B. Jones made homestead entry for the
NW. 1 of section 39, township 13, range 1 W., Gruthrle series, Okla-
homa.

On January 12, 1891, Adah Curnutt filed an affidavit of contest
against Jones’s ently allegmg that he

did, after the 2d of March, 1889, and before 12 o sclock, noon, of Aprll 22, 1889, enter
upon and occupy a portion of the lands open to settlement in Indian Territory at 12
-o’clock, noon, April 22, 1889, by proclamation of the President of the United States,
dated Mareh 23, 1889, issued pursuant to act of Congress dated March 2, 1889.

After an exhaustive hearing on the issue raised by the contest, the
register and receiver found in favor of the contestant, and recom-
mended the cancellation of Jones’s entry. '
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Joab Jones, the father and heir at law of the entryman who had died
during tlie pendency of the case below, prosecuted an appeal to your
office, where the recommendation of the register and receiver was
affirmed, and the case is now before me on appeal therefrom.

The momon to dismiss the appeal, interposed by the pldlntlff and
based on-the suggestion.of indefiniteness of specifications of error, seems
to me to be without merit, and it is, therefore, overruled.

The facts of the case, ddmltted or proved, are well and fully stated
in- the decision of your office, and that statement, for the purposes of
this opinion, will be utilized, as follows:

" The evidence shows that the contestee had been onece a resident of the state of
‘Kentucky, but for some ‘years previous to the opening of QOklahoma, he had been a
" tenant in the Cherokee Nation and since some time in November, 1888, he had resided
on a ranch in the Pottawatomie country which he had leased from an Indian by the
name of Tacey. He had from the date of his settlement at the lagt mentioned place,
some time in November, 1888, gone back and forth to Oklahoma Station from his
i'esidence, about 4 of a mile north of the northeast corner of Oklahoma, Territory,
for his mail and to purchase provisions and other goods and for railroad accommodas
- tions, there being no ofher point available to him. That in the month of January,
1888, he selected the tract in question and built a foundation of a house on it,
intending thereby to claim it so soon as if was-open for entry. On March 2, 1889,
when the act was passed for the opening of sdid Territory for settlement by Procla- .
mation of the President, the contestiee was well acquainted with the tract in ques-
tion as well as all the lands lying in close proximity to the route traveled by him
from his residence in the Pottawatomie country to Oklahoma Station, as well as
with the roads and the most available route from which he could make the race for
the tract in question from his said residence.” And being so situated and informed
as to the condition of the counfry in the vieinity of this tract, the same being
located about three miles southwest from his said residence and about one mile
northwest of the usual route traveled by him on his trips to Oklahoma Station, it
would appear from the evidence that by a continuation of his frequent trips into.
the Territory during the prohibited period he did not add anything to the informa-
tion already possessed by him, whereby he might take advantage over others seek-
ing ‘to malke entry, - He was not in the Territory until after noon of April 22, 1889;
having made the race that day on horseback; starting from his ranch, he crossed
the east line of Oklahoma Territory, after-12 ¢’clock noon near the northeast corner
* of said Territory of Oklahoma, and commenced his-residence upon the tract in
question a few minutes after 12 o'elock noon of April 22, 1889, and continued to
reside upon the same until he departed this life, January 3, 1892, having made
improvements upon said tract worth $1000. From the time he located on the Tacey
Ranch near the northeast corner.of Oklahoma Terntory in November, 1888, until he. .
made his said settlement upon .the tract'in question, he was obliged to.go to the
Oklahoina Station for the purposes as aforesaid or be compelled o travel from two
to three times as far to other available points. He was upon his ranch, as the evi-
dence concluswely proves, on the night of April 21, 1889, and remained at his ranch
until a few minutes before the opening when he went down to the line and went in
after 12 o’clock noon, April 22, had arrived, when he entered with other pax’mes that
had lodged with him the night previous.
It does not appear from the evidence that he understood that his entrance into’
the Territory for his mail and other objects of trade were in violation of law.

The sole question to bé decided is whether or not the visits of J oﬁes
to Oklahoma city, under the circumstances narrated, operated to his
disqualification as an entrvman.
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A review of the later authorities on the question here. involved will
be necessary to the establishment of an equitable rule.on the subject.
In the case of Sullivan ». McPeek, 17 L. D., 402, the defendant was
in the Territory during the first half of the month of March, 1889, and -
while he was outside at the moment of the opening, the testimony dis-
closed circumstances which justified the inference that the land subse-
quently entered had been selected by himself or an agent, and the route
to the same adopted. It was concluded, therefore, that he had taken
advantage of his previous sogourn inthe ’l‘errltory, and was, accordingly,
held disqualified.
. In Dean ». Simmons, 17 L. D., 5% the evidence showed that Sim-
mons “was within the Territory of Oklahoma in the month of March;
and the forepart of April, 1889, and enrgaged in examining and selecting
tracts of land” suitable for homesteads. It appeared, however, that
when he had been made aware of the provisions of the act opening the
lands to settlement, and of the pursuant executiv.epfocla,mation, he
went outside the Territory and there remained until 12 o’clock, noon,
April 22, 1889; but it also appeared that the land settled on by him,
and now in.contest, was the identical land, or in the immediate vicinity
thereof, upon which he had previously encamped. Upon these facts,
though Simmons’s good faith was not impugned, he was held to have
been advantaged by his unlawful presence in the Térritor y and his
entry was, therefore, canceled. :
In the ease of Laughlin ». Martin, 18 L. D., 112, both the plaintiff
and . defendant were charged, by a second contestant, with incom-
petency as homestead entrymen. As to Martin, it was found that he
“knowingly crossed the territory” on April 21, 1889, with the probable
objeet of getting near to, and acquiring land within a certain desirable
region, and he was, thereupon, held to be disqualified, the following
general rule being, also, at the same time, laid down: “If is, there-
fore, now held that one who entered:the Territory prior to the hour of
opening, knowingly-—as did Martin in this case—became by such entry
disqualified as a homesteader.” With respect to Laughlin, it appeared
“ that he had beeu; for some seven years, employed in herding cattle in
and about the Territory, and that he was well acquainted with the land
in controversy, having camped within a quarter of a mile thereof at
one time during the prohibited period. It was also claimed that his
thorough acquaintance with the land prior to its opening to settlement
rendered his presence in the Territory of no advantage to him. He
was found to be disqualified, and the following further general rule was
announced : “It is, therefore, held that one who is within the territory
from Mareh 2, up to April 21,1889, is disqualified to secure title to lands
therein, unless it appears that he was lawfully within the Territory.”
Having considered well the legislation respecting the opening to set-
tlement of the lands embraced within the Territory of Oklahoma, and
- after a careful and patient-review of the decisions of this Department
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upon questions arising thereunder, I am impressed with the conviction
that it is not practicable to lay down any general rules for the guidance
of the Department in passing upon the qualifications of homestead
éntrymen in so far as the same may be affected by entry into the Terri-
tory-out of time. The general doctrines of the decision just cited and
quoted from (Laughlin ». Martin) seem to me, upon reconsideration, to
be without jostification upon the further and more specific ground that
their statement was not essential to the decision of the case. It is the
province:-of the text writer and commentator, by the philosophical proe-
ess of generalization, to ascertain and state the universal rule, but this
is not the function of the courts. -These are, by the very law of their
éxistence, limited to the narrower sphere of adjudicating specific ques-
tions presented in particular cases, and of establishing the rule for
those cases only. It becomes important, therefore, to clearly distin-
guish that which is said in a?guendo from expressions stuctly ex -
cathedra.

: If the broad doctrlne of Laughlin ». Martln, supra, that one W]lO‘

knowingly entered the Territory prior to the hour of opening becomes
- by such entry disqualified as a homesteader, is to be rigidly followed,
there is no escape from the conclusion that James B. Jones, the defend-
ant in the case at bar, is within the inhibition, and . 15, therefore, pre- -
cluded as an entryman.

I am inclined, however, to the less procrustean and more liberal view
that the Cll“CllIIlth\fﬂOGb of each case, albeit there may have been a
premature entry, should control its decision. I prefer the equitable
construction intimated by way of anticipation by the supreme court
of the United States in Smith ». Townsend, 148 U. S., 490:

Tt may be said that if this literal and comprehensive meaning is given to these
words, it would follow that any one who, after March 2 and before April 22, should
chance o sbep within the limits of the Territory, would be forever disqualified v
from taking a homestead therein. Doubtless he wonld be within the letter of the -
statute; but if at the hour of noon.on April 22, when the legal barrier was by the
Premdent destreyed, he was in faet outside of the limits of the Territory, it may

perhaps Dbe said that if within the lefter he was not within the spirit of - the law;
and, therefore, not disqualified from taking a homestead. .

‘ It is true that the supreme court here takes the extreme case of a
¢chance entrance in illustration of the humane construction towards
which it leans, but it is customary to cite extreme cases for such a
purpose in order to brmg out in clear relief the distinction sought to
be made.

The earlier jurisprudenee of this Department accmds with thlb con-
struction, and from the initial case of the series, that of Townsite of
Kingfisher v. Wood ‘et al., 11 L. D., 330, in the argumentative part of
the “decision, the followmg reasonable ahnouncement is quoted: '
. Each case must be determined upon its own merits and evidenece; but it must be

said generally, that the presence in the territory before the opening, under. the proc-
lamation, and the actual settlement and eritry at the land office must be so widely -
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and 0bv1oﬁsly separated in every detail and circumstance as to render it 11np0551ble
to reasonably conclude that the one was the result of the other, or in any wise
- dependent upon if. :

That is but a different statement of the doctrine for a long time‘
adhered to that one is disqualified who gains advantage by entering
the territory himself, or throngh an agent, or who enters for the pur-
pose of gaining advantage though none may result therefrom, the cases
all appearing to turn npon the question of advantage, vel non. Vide
Blanchard ». White et «l., 13 L. D., 66; Oklahoma City Townsite v.
Thornton et al., 13 L, D., 409; Guthrie Townsitev. Paine et al., 13 L. D,
562. The case of Taft ». Chapin, 14 L. D., 593, held that one who is
lawfully within the territory but who does not take advantage of his
presence is not thereby disqualified, and also to the same general effect
see Winans v. Beidler, 15 L. D., 266; Hagan v. Severns of al., 15 1. D,
451; Donnell ». Kittrell, 15 L. D 580 South Oklahoma v. 00uch et cbl.,
16 L D., 132; Standley ». Jones, 16 L D., 253,

One of the most conspicuous cases in the books, as it is ‘also one of
the most maturely considered, is that of Golden ». Cole’s Heirs, 16 L.D.,
375, from -which is taken the following epitome of our jurisprudence up
to that date;

" The object of the statute and the proclamation was to keep all persons.out of the
territory until noon, on the 22nd day of April, 1889, when all could go in on an even
race for homes. It was impossible to deprive people who had been over the territory
of the knowledge they had thus acquired, but it was the intention of Congress 'that_
persons should stay out of the territory, after it had been secured as part of the
public domain, until a eertain hour. So, to steal into the territory, and look over
the land for the purpose of selecting a particular tract; to send horses in advance;
that one might have relays of horses in the race; to pretend to secure employment
with a railroad company, to quit work within the territory at noon; to seeure a
deputy marshalship, to be Tesigned at noon on the 22d of April; to go into the ferri-
toTy on any pretense, prior to the time fixed, whereby the person sought to obtain
unfairly an advantage over others, is an intentional vwlatwn, as it is an attempted
evasion of thelaw and the proclamatmn

It having been found, however, that Cole entered the territory 1gn0-'
rantly without any intention of violating the' law or gaining an advan-
tage, and that he actually took no advantage of the mtua,tlon, he was
held not disqualified.

The first departure from the rule established by the foregomg cases
occurs in Turner ». Courtwright, 17 L. D., 414, expressly overruling
Taft ». Chapin, supra, and holding that one Who was within the terri-
tory at the hour of noon, April 22, 1889, is forever disqualified. This
case is followed in Laughlin v. Martin et al., supre, and apparently in
Standley v.-Jones, 18 L. D., 495, on review, but it is not followed in
Roff ». Coplin, 18 L. D., 128, and in Higgins ¢t al. v. Adams, 18 L. D.,
598, the last case but one that has been adjudicated here, the most.
recent expression being found in Smith v. Miller, 19 L. D., 520, where
it was correctly held that misinformation as to the law does not excuse

-entry within the prohlblted period. :
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It will be seen that against this array of authorities the two cases of
Turner ». Courtwright and Laughlin v. Martin et al., supra, stand alone.
-~ In the light of a careful re-examination of that case, they do not even
appear to be supported by Smith ». Townsend, supra, upon the authority
. of which their conclusions are mainly based. The thing decided there
was that “an employe of the Atchison, Topeka & Santa Fe Railroad,
residing within the Territory of Oklahoma before, up to and on the 22nd
day of April, 1889, was thereby disabled from making a homestead entry
upon the tract of land on which be was residing” (syllabus), and the
‘court, pretermitting the expression of any opinion upon the suppositi-
tious case hereinbefore alluded to, and- stating that ‘it ‘will be time
enough to consider that question when it is presented,” lays down, in
its decree, the general rule, “that one who was within the territorial
limits at the hour of noon of April 22 was, within both the letter and .
the -spirit of the stamlite, disqualified to take 4 homestead therein.”
There is certainly nothing in that decree to warrant the extreme and
sweeping doctrines of the cases to which I am now inclined to take
exception, and the opinion of the court, applying to the law the four
elementary canons of construction, pursues aline of reasoning in remark-.
able consonance with the earlier decisions of this Department. After’
stating the conditions that prevailed at the date of the passage of the
act, it is said: ' '

Under such circumstanees as these, this legislation was passed, and what, in view
thereof, was the intent of Congress? As disclosed on the. face of this legislation,

. evidentlyits purpose was to secure equality between all who desired to-establish settle-
ments in that territory. ... . . . No exception is made for the. general lan-
-guage of these provisions; and it was evidently the expectation of Congress that
they would be enforced in the spirit of equality sug ggested by the generality of the
. language

And again, in discussing Smith’s clzum that he was excepted from the
inhibition of the act, as having been rightfally on the railroad company 8
rlght of way the court says:

It (Conoress) must be. presumed to have known the fact that on this right of way
Ywere ma,n'y persons properly and legally there it must also have known that many
other persons were rightfully in the terrltory—Indla,n agents, deputy marshals, mail
carriers and many others; andif it intended that these parties, thus rightfully within
the territory on the day named, should have special advantage in the entry of tracts
they desired for occupancy, it would have been very easy to have said so. [And
again,] it cannot be believed that Congress.intended that they who were on this
right of way in the employ of the railroad eompany should have a special advantage
of ‘selecting tracts, just outside that right-of Way', and which would doubtless soon

"become the sites of towns and cities.

It appears indisputable that the court ascnbed to Congress the
paramount purpose to secure absolute equality to intending settlers,
and to prevent advantage to any; and, in any event, the notice of
. equality to all and special advantage to none was dominant in the
minds of the court. These being assured, what else is there to be
desired? The mischief aimed at was mequahty, and if it appear, in .
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any particular ease, that though the letter of the law has been violated,
there has been no infringement of its spirit, where is the mischief?

The position now assumed, therefore, appears to be supported by
the weight of authority as Well as by reasoxn. :

Jones, the. defendant in this case, had lived for some time on the .
border of the territory, within less than a mile from the line, and almost
from the necessity of his situation was familiar with the lands in the
immediate vicinity. His information respecting them, and particularly
respecting the tract subsequently entered by him, is shown to have been
acquired long prior to March 2, 1889, and, as was well said in the case of
Golden v. Cole’s Heirs, supra, < it was impossible to deprive people who
had been over the Territory of the knowledge they had thus acquired.”
His periodieal visits to Oklahoma city, which was at once his post-
office, his most convenient and accessible railway station, and his
market town, do not appear to have brought him any advantage over
other persons seeking lands in'the Territory, and his entrance therein
upon the missions and for the purposes indicated by the evidence, it
having been made affirmatively to appear that he reaped no advantage
therefrom, should not, in my opinion, be held to disqualify him.

The decision of your office is, therefore, reversed.

RAILROAD GRANT—ADJUSTMENT—ACT OF MARCH 3, 1887.
BURLINGTON AND MISSOURI RIVER RATLROAD.

It is the duty of the Department to demand the reconveyance of lands erroneously
certified on aceount of a railroad grant, with a view to judicial proceedings for -
the recovery of title. In the event of suit, the company responding therein, can
plead such defense as it may-have, and thus secure an authoritative determina-
tion of its responsibility in the premises.

Secretary szth to the Commissioner of the Geneml Land Office, July 6,
1895. F.W.C. )

I am in receipt of your office letter of April 5,1895, forwarding a.
statement of an adjustment made of the grant to the State of Iowa by
the acts of May 15,1856 (11 Stat., 9), and June 2, 1864 (13 Stat., 95), to
aid in the construction of a railroad from Burlington, on the Missis-
sippi river, to a point on the Missouri river, near the motuth of the
Platte river, known as the Burlington and Missouri River Railroad of
Towa, but at present owned and operated by the Chicago, Burlington
and Quinecy Railroad Company. :
.~ This adjustment shows that there is still due, on account of the
grant, more than six hundred thousand acres. It is shown, however,
that of the lands heretofore certified on account of the grant more than
twenty-five thousand acres appear to have been erroneously certified,
the same having been covered by claims sufficient to except them from.
the operation of the grant, and in accordance with previous instrue-
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tions from this Department in such cases, a rule was laid upon the
company to show cause why such lands, a list of which is furnished,
should not be reconveyed to the United States, as contemplated by the
provisions of Sec. 2, of the act of March 3, 1887 (24 Stat., 556).

To said rule the company has made answer in which it is set up that
of the twenty-five odd thousand acres alleged to have been erroneously
certified, more than nineteen thousand have been adjudged to be swawp
lands, so that if not properly conveyed to the railroad company they
would, under the provisions of the swamp land grant and the action of
the State, belong to the counties in which they are situated.

It is represented. that in actions brought by the counties to recover
these lands of the company, the company has yielded more than eleven
thousand acres to the swamp land claimants and, by compromise,
receive nearly eight thousand acres of the lands claimed. 'That all the
lands claimed by it and embraced in the list as erroneously certified,
have been sold, or transferred to other parties, and that the land

- department of the Burlington and Missouri river road in Iowa has been
wound up for several years; and, therefore, represent that no good
purpose can be accomplished by the bringing of the proposed suit.

" As it appears, however, that the lands were erroneously certified, it
becomes the duty of this Department to direct that demand be made
upon the company for their reconveyance, and in the event that suit
be brought, the company can then make answer to the action that it
has made to the rule, and the entire matter can then be adjusted by
the court having jurisdiction of the snit and the company’s responm-
bility in the matter will thus be judicially determined. '
" I have, therefore, to direct that demand be made upon the proper
officer of the company for the reconveyance of these lands and at the-
expiration of the time allowed by the. statute within which to comply
with the ‘same, the matter be further reported to this Department for
such action as the facts then disclosed by the record may warrant.

"The pavers are herewith returned that the full record may be again
transmitted as herein directed. _ - ;})
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0 /\1/% y /{/ MILITAR)Y BOUNTY LAND WARRANTS——LOCA’I‘IO]N =

JosgpE T. BROWN. s B o

Mlhta,ry bounty land warrants can only be located on land subj ect o private entry,
or used in payment for a settlement claim. :

Secretary Smith to the Commz_sszoner of the General Land Office, July 18,
: 1895. (W. M. B,

I have considered the appeal of Joseph T. Brown from the action of .
your office of date March 14, 1894, holding for cancellation location
‘made by appellant, at Miles City, Montana, November 22, 1892, with
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military bounty land warrant No. 4882, for the E. 4 of the NE, 1 of
- Sec. 26, and the W. § of the NW of Sec. 23, T. 5 8., R. 42 E., for
reasons appearing below.

In your said office decision, above referred to, if is stated that—

Said township (T. 5 8., R. 42 E.), which embraces the tractin question was with-
drawn from entry by the Secretary’s order of June 22, 1886, except such tracts
therein as were legally occupied by whites at the date of the withdrawal.

- Said order has not been revoked or modified.

And further, military bounty land warrants can only be located upon vacanf,
public lands of the United States that.are subject to private entry, except in per-,
fecting settlement rights.

The locator appeals from the above ruling, and proposes to amend
his location, upon the ground set forth in the report of the register
and receiver, of date April 24, 1894, in words as follows—

Mr. Brown has addressed to us a communication in the nature of an appeal from
your decision above noted, which we also transmif, in which he proposes a relin- -
quishment of a portion of the original location that is confessedly within the Indian
limits, and the substitution therefor of an equal portion, contiguous to the original
location, but outside of the Indian boundaries.” The plat shows that the original lo-
cation under ponsideration, is about equailly diyided by Cook Creek, which is the
southern boundary of the Indian provisional reservation, but it is asserted by Mr,
Brown that. the course of the creek is not correctly laid down on the plat, and that
after relinquishing the forty acres herein proposed (NW. % of the NW, 1 of Sec. 25),
there would remain but a small fraction of the original location on the north side
of the creek, and within the Indian limits, and assuming this to be a fact, we have
10 hesitancy in recommending this disposition of the case.

" The record shows that BlOWIl held and owned Su(,h warrant No. 4882
by assignment. :

It is mot anywhere shown in the record before me, that the land
sought to be entered is desired for settlement purposes.

Location under said warrant can only be made upon land subject to
private entry in conformity with provisions contained in sections 4 and .
5 of the act of March 3, 1855 (10 Stat., 702), and the only lands subject
to such entry at the time the right of location was asserted were sit-
uated in the State of Missouri. Vide actof March 2, 1889 (25 Stat.,
954). | o

The amendment of location by Brown could not cure the legal defect
in his application so as to constitute a valid entry, since under the law
existing at the time application was made no location—save for settle-
ment purposes—under said warrant No. 4882 could be made upon any
public Iands in the State of Minnesota.

For the foregoing reasons your said office decision is hereby afﬁrmed
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RAILROAD GRAVI—AI)JUbTMLN I—EXCESSIVE APPROVALS
ATCHISON, TOPEKA AND SANTA FE R. R. Co.

A railroad grant can not be regarded as adjusted until it has been finally determined
" - what lands the compuany is entitled to both in the granted and indemnity limits.
The fact that a railroad grant has been adjusted will not defeat the right of the gov-
ernment to recover, where an excess on account of the grant has been erroneously

certified.
Lands within the primary limits of a grant, and subjeet thereto, but erroneously
certified to another grant, must be charged o the first on the adjustment thereof.

Secretary Smith to the Commissioner of the General Land Office, July 18,
(J. L H.) ) 1895. (. W. C.) -

" The question of the adjustment of the grant of the Atchison, Topeka
and Santa Fe Railroad Company has been for a number of years pend-
ing before this Depatrtment. By your office letters of January 11, and
Mareh 9, 1883, instructions were requested as to the proper mode of
adjusting this grant. This action was induced by the company’s
demand for patents for certain of its lands falling within its primary
or granted limits. : : '

Upon the matter raised by your office request for instructions, oral

argument was made before this Department, and as aresult thereof your
office was, by departmental communication of June 13, 1883, directed
- to hear arguments and make decision upon the questions involved.

On January 8, 1884, your office made report to this Department in
which it was shown that there was an excess in approvals made on
account of the grant, amounting to 73,351 acres, of which it appears
that the company admits an excess of 15,160 acres, but denies the
balance.

-No further action appears to have been taken in the matter of this
adjustment until, by departmental letter of November 14, 1889, the
papers were returned to:your office and therein it was stated:

As this Department has since, from time to. time, renderéd decisions upon said
questions, and in view of the acbustment act of March 3, 1887, I herewith return’
the papers to your office that proper a;d‘]ustment of the grant may be made under
the laws and rulings now in force.

In your office letiter of December 20‘, 1889, you submitted a further
statement of the adjustment of the grant for this company, showing
au excess of 70,334.85 acres- in the approvals made on account of the
grant for said company. '

In opposition to the adJub’oment of this gmnt the comp;my filed a -
lengthy argument in which it is urged ‘that all the lands within the

" indemnity limits were certified in the year 1875; that since that year -
no claim had been made on accountof the grant for further mdemmty,
and that the action of this Department in approving the indemnity
lJands in 1875 was in effect & complete adjustment of the grant, and
that the smme should not now be disturbed..
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~ Since 1875, to wit, on May 19, 1881, and October 1, 1883, lists were
-approved, amounting in the aggregate to nearly 500,000 acres, within
the primary or granted limits of said road. o

The effect of the company’s position is that the mdemnlty pmtlon of
the grant is the only part that needs adjustment and that when all the
lands within the indemnity limits have been certified; the grdnt thele-
upon must be considered as adjusted.

. With this I am unable to agree. - The grant must bé considered as
“an entirety and it is as necessary to determine which of the lands
within the primary limits passed on account. of the grant ag it is to
ascertain which of the lands within the indemnity limits are necessary
to be (Lpploved on account thereof; indeed, it is of the first importance
to ascertain what lands were lost to the grant, for until that is deter-
mined the full measure of mde,m.mty can not be ascertained.

No formal adjustment was made of this grant prior to or during the
year 1875; indeed such an adjustment would not have been practicable,
nearly half a million acres within the primary limits of the grant being
then unsurveyed. The indemnity list of 1875 was therefore not based
upon an adjustment made of this grant. Had these lists contained a
basis for the tracts approved, then there might have been some force
in the contention that by their certification the grant was to that
extent adjusted. This was not the fact, however, and I am clearly of -
the opinion that by the approval of said lists this Department did not
place this grant within the elass of adjusted grants. So far as the
recovery of an excess in the approvals made on account of the grantis
concerned,. it might be admitted that the grant was adjusted, and yet
the right of the United States to recover such excess would not, in my
opinion, be barred, and, as before stated, the company admits an excess,
the only question of difference being the amount thereof,

At the time instructions were first requested in the matter of the -
adjustment of this grant there were yet awaiting approval nearly one-
half million acres, as before stated, within the primary linits, and under
the directions thereafter given by this Department, adjustments have
been made of this grant and submitted for theé-approval of this Depart-
ment the last adjustment being that of December 20, 1889 before re-

ferred to, which shows as follows: .
. STATEMENT.
’ Total areaof grant..... ... . ..l i 2,921, 138.38.
Deduct momtv on account of. grant for Missouri, Kansas and Texas
RY 00 et e e e e s 37, 161. 14
Net area of grant ... . .. ...l 2,883,977. 24
Approved in granted Iimits... .. ... L io..o.... 2, 022, 515. 00

Erroneously cmpproved to M. K. and T. R’y Co., within

limits of A. T. & 8. }I‘ R.R. Co e 19, 499, 56
Vacantb ... e e e i 80. 00
: _ 2, 042, 094. 56
Loss 60 granb. . «............... e e "L 841, 882. 68
sApproved as indemniby. ... ...l 912, 217. 53

TEXOBSS « - e e e e e e et e e e i it T0,334.85
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In reporting this adjustment your office letter states:

In explanation of the charge for lands erroneously approved.to the Missouri, Kan-
sas and Texas Railway Co., within the limits of the grant for the road under consid-
eration, I have to submit the following:

From Emporia southward, in the conflict of these two grants, they are of even
date, while north of this point the Atchison, Topeka and Santa Fe Railroad Com-
pany has the prior grant, and upon establishing a ferminal to separate the grants
‘it is found that the M. K. & T. R’y Co., received patents for 6,845.62 acres, north
of said terminal.

Until the adjustment of the grant for the M. K..&.T. R’y Co., no terminal was
ever established, but the line of the road of the A. T & 8. P, R R. Co., seems to

" . have been recoo*mzed as the dividing line.

It will be seen that the patenting of the lands in both of these items to the M. K.
& T. R’y Co., was error, and it is believed that the same are recoverable by the A.
T. & 8. F. R.R. Co., and hence they are charged to them in the adjustment hérein
presented.

In the adjustment submitted by the statement above quoted the only
item about which exception might be taken is that charging the Atchi-
son, Topeka and Santa Fe Railroad company with 19,000 acres erro-
neously approved to the Missouri, Kansas and Texas Railway company,
within the limits of the grant to the Atchison, Topeka and Santa Fe.
company. As these lands are within the primary limits of the grant
for the last mentioned company the title thereto passed upon their.
identification and as the approval to the Missouri, Kansas and Texas
Railway company 'appears to have been clearly without authority of
law, I am of the opinion that the charge is a ploper one and the same
is therefore approved.

The matter of the ascertainmentof the tmcts consmtutmo the excess
has not bean considereéd by your office, your purpose evidently being
to present the form of adjustment for approval before attempting to
specify the tracts constituting the excess.

_ Since forwarding the adjustmellt in question you have by your office
letter of June 15, 1895, submitted copy of a list of lands embracing
8,086.89 acres which are found by your office to have been erroneously:
- approved on account of said grant, the same having been, for reasons

set forth in the margin under the column of 1emarks, excepfed from_
" said company’s grant. : '
A rule has been served by your ofﬁee upon said company under the'
provisions of the act of March 3, 1887 (24 Stat. 556), to show cause’
why reconveyance should not be made of the lands embraced in said
‘list, as contemplated by said act,to which the company has made.
answer, and in addition to arguing the question involved, sets up.a
state of facts as to certain of the tracts which differ from those pre-
sented by your office letter and accompanying list. In view thereof,
and as before stated, the excess found by your office adjustiment has
not been identified, I herewith return the papers to the end that the .
tracts in excess of the grant may be stated and that the company’s

" answer to the rule.in question may be, so far as it affects the question
of fact, further considered and reported upon by your-office. o
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‘When the whole matter is again returned to this Department, the
question as to the tracts for which return of title should be demanded
by this Department under the provisions of the aet of March 3, 1887,
supra, will then be considered so that the suit when recommended shall
contain all the tracts for which demand should be made under the
provisions of the act referred to.

TOWNSITE TRUSTEES—ASSESSMENT—DISPOSITION OF SURPILUS. -
' TOWNSITE OF PAWNER,

M‘oneAy derived from the assessment of lots, and left in the hands of the truétees, on
the completion of their trust, should be returned in just proportion to the
persons from whom it was collected.

Secretary Smith to the Commissioner of the General Land -Office, July
18, 1895. , (B. E. W.)

"1 am in receiptof your letter ot the 17th ultimo, advising me that
the townsite trustees of Pawnee, Oklahoma, have completed their trust,
and, after paying all the expenses thereof, have abalance of $555.64 on
hand, derived from assessments on lots, and asking what disposition
should be made of the same. You present the matter as follows:

The work of town-site trustees in Pawnee, Oklahoma Territory, has leen com-
pleted, except the conveyance of lots involved in contests. The accounts of the dis-
bursing agent have been adjusted and there remains a balance of assessments levied -
and. collected upon lots in said town amounting to $555.64.

~Neither the law, nor regulations of the Department provide for any disposition of
such balance. ’

I am of opinion that this money should be either returned, pro rata, to the persons
from whom it was collected, or turned over to the mumclpal authorities for the use
and benefit of the town. .

. The first proposition appears to me to be impracticable f01 several reasons, among
thh are the following: the difficulty of ascertaining in the near future the exact
proportion due each individual, the very small amount to be returned in many
instaneces and the labor and expense incident thereto, the impossibility of reaching
many persons whose present residence is unknown, and the complications ineident
t6 death, heirship and proper legal representatives.

-1 am, therefore, of the opinion that the most feasible plan of disposition is that
provided for the net proceeds of unclaimed lots, and recommend that said balance be
- turned over to the mnnicipal authorities of the town for the benefit of the town.

" Should this recommendation meet with your approval I have to fequest that you
issue such instructions as may be necessary to.carry it into effect, not only as to the
" town of Pawnee but ot her towns in Oklahoma where similar conditions may arise

“The act of Congress of May 14, 1890, 26 Stat., 109, provided that
townsites in Oklahoma should be entered by three trustees, who should
be appointed by the Secretary of the Interior, and have power to levy
and collect assessments on the lots sufficient in amount to defray all
the expenses of their trust, including the purchase, surveying and
platting of the land, the conveyance of the lots, and their own ¢om-
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pensation. This act only applied to the lands in Oklahomna open to
settlement ‘at the date of its passage; but by the joint resolution of
Congress of September 1, 1893, it was made applicable to that portion
of the Territory known as the “Cherokee QOutlet,” in which the town
of Pawnee is situated.
Assessments levied under this act could hardly be expeeted to pro-
_dnce the exact amount required in every case, and authority to levy
and collect additional assessments to meet deficits is amply contained
in the express authority and requirement to assess an amount sufficient,
for the purpose.
But, as you remark, no direction is given, either in express terms or-
by implication, for the disposition of any balance or surplus that may
be left over. To determine that question we must consider the pur-
pose and scope of the act, and the powers and duties of the trustees.
The act is not in any sense a municipal charter. It siraply creates
one particular express trust, provides for the appointment of the trus-
tees, and defines their powers and duties. The frustees can only do -
what the act expressly authorizes them to do. - Any act not therein
expressly authorized, or not obviously necessary to the execution of
" the trust as contemplated by the act, must be considered as prohibited.
The duty of levying assessments on lots sufficient in amount to
defray all the expenses of executing their trust is expressly enjoined
upon them. But they bave no.power to levy assessments on lots, or
any other pr operty, or to raise revenune by any other means, for munic-
ipal purposes.
. They are invested with no part of the taxmg power, and charged
with none of the duties, of a common council. They constitute no part
‘of the municipal government, and are not auxiliary to it. They are
expressly charged with the duty of selling unoccupied lots for the
benefit of the municipal government; but beyoud this they have no
aunthority to receive or collect money for the town on any account.

Their power to levy and collect assessments is limited to the levy on
lots for the necessary expenses of their trust. They have no authority
to levy or collect a dollar for any other purpose, or a dollar more for .
that purpose than is necessary for its proper accomplishment. Any
sum taken above that amount is wrongfully taken, and, in my opinion,
should be restored.to those from whom it was collected

Your suggesmon that this sum should be turned over to the munici- -
pal government of the town of Pawnee has received serious cousid-
eration.

But, if the trustees had no authority to levy and collect an assess-
ment for municipal purposes, certainly the bare wrongful act of collee-
tion does not make it the property of the town. Tt may be remarked -
also that there is no ground upon which it. can be claimed as the
property of the United States. And if it belongs neither to the town .
nor to the United States, then restoration to those who were required
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to pay it -in seems to me to be the proper- disposition to make of it,
though I realize the obstacles you suggest to that proceeding.

The trustees should bé instructed to give notice that on a designated
day they will refund this sum tothe persons from whom it was collected,
in just proportion. Receipts in due form should be taken and filed

~with their aceounts. No reason is seen why remittances may not be

made by post-office money order to those who live too far from the office
to apply in person, provided they first send receipts for the amounts.

~ Any amount that cannot be refunded in this way should be deposited
in the nearest depository of the United States, and the certificates
thereof should show what fund it is, and be filed by the trustees with
their accounts, and Congressional direction for its final disposition
-should be recommended in the next annual report of the Commissioner
.of the General Land Office. , ' '
- This will be the rule in all similar cases.

\
PRACTICE—EVIDENCE—RULE 41.
TROTTER v. YOWELL.

The local officers are not authorized to exclude testimony on objection thereto, hut it
is their duty to stop irrelevant examination of witnesses.

Secr etcw Y Samth to the Commissioner of the General Land Oﬂ‘ice, July 18,
1895, (B. M. R.)

This case involved the S. 4 of the SW. % of Sec. 18, T. 13 N, R. 1 W.,
Oklahoma land distriet, Oklahoma Territory.

The record shows that Norman W. Yowell made homestead entry
April 29, 1889, for the above deseribed tract, together with the N. & of
the N'W, % of Sec. 19, same township and range.

May 6, 1889, Jumes Trotter made application to enter the SW. 1 of
~Sec. 18, which was rejected for conflict with the above entry of Yowell
to the land in controversy.

May "5 1889, Mary J. Duncan filed afﬁdavu: of contest agcunst the
entry of Yowell

At the hearing or déred the local officers found in favor of the con-
testant Trotter and recommended for cancellation the entry of Yowell
for the tract involved, and held for dismissal the contest of Duncan.
“Upon appeal by both Yowell and Dunecan your office decision of May 5;
1892, sustained the finding of the local officers from which decision
Yowell and Duncan again appealed. Subsequently, on April 15, 1893,
Mary J. Duncan dismissed her appeal, thus leaving for con51de1at10n
only the appeal of Yowell. :

The testimony in the case is voluminous and contradictory beyond
reconciliation. The hearing commenced on May 21, and concluded
July 1, 1890, and much the greater portion of the matter contained in
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" the record is immaterial and obviously irrelevant and in this connection
it is well to notice that while rule 41 of practice does not -permit the
local officers to keep out testimony on the ground of any objection
thereto because of being incompetent, still it is their clear duty to put .
a stop to irrelevant questioning. If this had been dene in thiscase, as
the rule contemplated, the large record in the case could have been

‘reduced to one-third of its present size and the time saved which has
been needlessly consumed in the case. - This has been from time to time
set out in various decisions, but the manifest disregard to the rule has
made these remarks appear not inapt at this time.

After an examination of the record I concur in the opmmn of your
office affirming that of the local office.

James Trotter will be allowed to enter the tract in issue and the
entry of Norman W. Yowell will be canceled as to such portion awarded
to contestant. :

OTOE AND MISSOURIA LANDS.
INSTRUCTIONS.

The refusal of the Indians to cousent to the terms of relief contemplated by the act
of March 3, 1893, for the benefit 6f the pnrchasers of Otoe and Missouria lands,
makes it the duty of the Department to enforce prior legislation with respect
thereto, and cancel entries in defaulf of payment theleunder after due notice
from the local officers. :

Secretar v Smith to the Commissioner of the General Land Oﬁice, July 18,

1895. : (J. L P. ) ,

By your office letter “C?” of March 23, 1895, you applied to this
Department for instructions relative to purchasers in default of pafy-
- ment for Otoe and Missouria Indian lands in Kansas and Nebraska.
Before passing npon the questions submitted by your said office letter,
the Department, under date of April 9, 1893, requested your office to
forward here a copy of the report of the commission appointed to pre-
sent to the Otoe aud Missouria Indians the matter of the readjustment
of the sale of their lands in Kansas and Nebraska, under the provi-
sions of the act of March 3, 1893 (27 Stat., 568). By your office letter
“C” of April 13, 1895, you transmitte’d said report, as requested.

An examination of that report shows that the commissioners ap-
pointed to present to-said Indians the matter of the readjustment of
the sale of their lands under the provisions of said act of March 3,
1893, met the tribe at the Otoe agency, in Oklahoma, on January
3, 1895, and after the selection of interpreters the matter was fully
explained to the Indians, and, on the question being submitted as to
whetber they would accept the terms of the act of March 3, 1893, it

was

resolved that We, the Otoe and Mlssouua Indians; fully understanding the act of
Congress of Mareh, 1893, do hereby refuse absolutely to accept the proposition to
accede to the rebate as prov1ded in said aet, or any rebate Wh‘wevel from the orig mal
amount of sale of said lands. :
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That resolution was signed by three-fourths of the adult members of
the tribe, and said signatures were given of their own free will and
volition, without duress or promises of any kind whatever; so say the
commissioners. ’ ' '

1t is evident, therefore, that the relief intended to be granted the
purchasers of said lands by the act of Mareh, 1893, can not be affected,
and that nothing remains for the Depal tment to do but to enforce the
terms of said purchases.

The lands were sold under the provisions of the act of March 3, 1881
(21 Stat., 380), in- May, June and December, 1893, and in expectation
of unusual competition for them, they were sold at public auction to
the highest bidder, and in many cases, were purchased at prices largely
in excess of the appraised value. Under the terms of the act, last
mentioned, such of the purchasers who so desired, were permitted to
pay one-fourth of the purchase money in cash at the time of the sale,
and the other three-quarters in one, two and three years respectively,
with interest on the deferred payments at the rate of five per cent. per
annumn, : :

The act of March 3, 1885 (23 Stat., 371), provided for an extension of
two years within which to make the deferred payments, and the act of
August 2, 1886 (24 Stat., 214), p10Vlded for a fulther extension of two
years.

The final payment under the act last mentioned, was due in May and
June, 1890, for the lands sold in May and June, 188‘% and. in December,
1890, for the Iands sold in December, 1883,

“When the statement was made to the Department under date of
March 31, 1894, there remained due for said lands upon the basis of
the price at which they were sold $194,775.82 principal, and interest
thereon, computed to February 1, 1894, $100,432.91, making a total of
$295,208.73. The number of* cases in which full payment had not been
made was 186. '

_ Since the date of said report, full payments have been made in but
two cases, and further installments paid in six cases. There remains
due up to Malch 1, 1895, 8192,122.06 principal, and about $108,000
interest.

Owing to the refusal of the Indians to consent to the relief intended
to be extended to the purchasers of said lands by the act of March 3,
1893, supra, which makes the relief provisions of said act nugatory, it
appears to be the duty of this Department to carry out the former leg-
islation relative to said lands, action under which bas been suspended
owing to the pendency of said legislation and proceedings thereunder
after the passage of the law.

You will therefore direet the district land ofﬁcels to call upon the
parties in defanlt in payment of either principal or interest for said
lands to pay the same within ninety days from receipt of notice, and to
advise them that in the event of their fajlure to do 80, their respective
entries will be canceled.
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M// ”/ Pl / /57 . :
/‘,/V _ RAILROAD GRANT-FORFEITURE ACT OF SEPTEMBER 29, 1890.

SPAULDING ». NORTHERN PAcIri¢ R. R. Oo.

At Portland, Oregon, the Northern Pacific has two grants, the fitst for the line east-
ward, nrider the act of 1864, and the second northward, under the joint resolution
of 1870, and, sv far as the limits of the grant east of said city overlaps the sub-
sequent grant, the Iatter must fail; and, as the road at sxfch point eastward is
uneconstructed, and the grant therefor forfeited by the act of September 29, 1890,
the lands so released from said grant, do not inure to the later grant, but are
subject to d1bpos.a1 under the provisions of said forfeiture act.

Seeretary Snmth to the Commissioner of the Gcneml Land ()ﬁoe, July 18,
1895. _ (B.W. 0, )

I have considered the appeal by John T. Spaulding from your office
decision. of May 21, 1892, denying his application to purchase under
the third section of the act of September 29, 1890 (26 Stat., 496), the
K. 4 of the NE. 1 and N. § of SE. 1 Sec.5, T. 4 N, R.2 E. Vancouver
land district, Washmgton

The act of September 29, 1890, supra, forfelted the lands opposite and
coterminous with the uncoustructed portion of any railroad to aid in the
eonstrueti(m of which a grant had previously been made, and the basis
of appellant’s claim is.that this land was forfeited by that act and was,
therefore, subject to his application under the third section.

Your office decision holds that the lands falling within the primary
limits of the grant upon the definite location shown upon the map filed
September 22,1882, are not affected by the act of forfeiture and Spauld
ing’s apphcatlon is therefore denied.

This land is in the neighborhood of Portland, Oregon, and would be
east of a terminal line drawn at right angles to the last twenty five
miles of road, as shown upon the map of general route east of Portland.
It is also svithin the primary limits of the grant appértaining to the
road, as located and constructed north of Portlzmd or between Portland
and Taeoma

In the case of the Umted States v. Northern Pacific Railroad comi-
pany (1562 U. 8., 284), the court holds that the grant for the portion of
the road between Portland and Puget Sound was made by the joint
resolution of May 31, 1870 (16 Stat., 378), and that the company did not
take by relation as ot the act of Julv , 1864 (13 Staﬁ., 365), for this
portion of its road.

Under the act of July 2, 1864, a gran’c was made to the Northern
Pacific Railroad company for a road via the valley of the Columbia
river to a point at or near Portland,; so that it must be clear that in the
neighborhood of Portland the company bas two grants: that vie the
~valley of Columbia river east of Portland, being under the act of July
2, 1864, and the grant north of Pmthnd to Puget Sound, being under
.the resolutlon of Ma,y 31, 1870.
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Prior to the passage of the resolution of 1870, no location had ever
been made of the grant under the act of 1864, so that when filing. its
map of general route on August 13, 1870, a continuous line was shown -
via the valley of the Columbia river extending northward to Puget
Sound. The limits adjusted thereon were continuous limits and upon
the maps of location of that portion of the road extending north of
Portland, which was constructed, the limits were adjusted without
regard to any conflict with the grant east of Portland. The line of
road east of Portland vie the valley of the Columbia river, was not
constructed past Wallaula, Washington, so that the portion of the road
between Wallula and Portland, being unconstructed, the grant apper-
taining thereto was forfeited by the act of Septeinber 29, 1890, supra.

It appears that following the passage of the act of September 29,
1890, to wit, on October 28, 1890, your office submitted for approval a
draft of a cncular letter of instructions under that act, and therein the
question as to the proper terminal separating the forfeited lands from
those not forfeited at Wallala and Portland was submitted for con-
gideration.

This matter was considered in departmental letter of December 24,
1890 (11 L. D., 625), in which it was held, after referring to depart-
mental decision of August 13,1885 (5 L. D., 459), that—

Under this decision it is clear that the Depariment held the company 10 be éntitled
to patents for the road then constructed, down to the line so established, and no
farther. Assuming this conclusion fo be correct (and the forfeiture ach in no way
interferes with it) there is no reason now presented for changing the same. On the
contrary the terms of the forfeiture act are in line with that decision. Said section .
four of the granting act, suprae, directed patents to issne for lands ‘“opposite o and
cotermirous with said completed section of said road; . . . . . andso on as fast

. ak every twenty-five miles of said road is completed as aforesaid;” the first section
of the forfeiture act restores to the United States the title to ‘all lands heretofore
granted to any State or to any corporation o aid in tlie construction of a railroad
opposite to and coterminous with the portion of any such-railroad not now completed.”
If the line fixed in 1885 separated the lands then earned by the company; by the
construction of the road, from those not so earned, it does so now, as no more road
has since been built. In other words that line divides thelands ‘“opposite o and
poterminous with” the portion not construeted, from those earned by the constructed
road. The line of 1885, will, therefore be-adhered to. -The same principles apply to
the line at Porfland. . _

This has since been considered as the decision of this Department,
and all lands within the limits of the grant adjusted to the line of loca-
tion of the road north of Portland, have been held to have been saved
from forfeiture and not subject to the provisions of the act of Septem-
ber 29, 1890.

The case in hand, however, for the first mme presents this questlon
for determination by the Department, and the instructions previously -
given can not be considered as an adjudication of the question. From
what has been said it must be clear that there are two grants, under
which this company claims, in the nelghborhood of Portland: that east
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- of Portland belng under the act of 1864, while that running north of
Portland is under the resolution of 1870, The grant for that portion of

- theroad in the neighborhood, and east of; Portland, was forfeited by the

act of September 29, 1890, Aé provided in the act of forfeiture, none
of the lands forfeited inure by reason of such forfeiture to any other
grant. So far, therefore, as the limits of the grant for the portion of
the road via the valley of Columbia river and east of Portland, overlaps
the subsequent grantfor the portion of the road north of Portland, the
latter grant must, to that extent, fail, and it must be held that such
lands are subject to the operation of the act of September 29, 1850.

In the departmental decision of August 13, 1885 (veferred to in the
instructions of December 24, 1890), the tummal under consideration
was one oceurring in the adjustment of the limits to a portion of the
road in process of construction, the grant for which was made by the
act of July 2, 1864, and it was therein correctly held that the terminal
established upon the constructed road- properly separated the lands
earned from those forfeited, so far as that grant was concerned.

The question presented at Portland, however, was not similar to that
discussed in the decision.of August 13, 1885. Portland was the end of
one grant and the beginning of another these two approached each
other at nearly rxght angles, so that of neces&ty, the two grants in the
neighborhood of Portland oveﬂapped The prior grant having been
forfeited, the lands appertaining thereto were restored to the public
domain, and the establishment of the terminal upon the construction
of the road from Portland northward, could in nowise be considered as
- & terminal for separating the lands forfeited from those not forfeited,
-upon . the other line for which amnother grant, of a different date, was

claimed by the company.

The instructions of December 24, 1890 are hereby recalled and
-vacated in so far as they hold that the termmal established upon the

constructed road north of Portland correctly separates the lands in that

vieinity (which were earned by the construction of the road aforesaid)

from the land forfeited and appertaining to the road east of Portland.

In the adjustment of thiz grant, therefore, it .must be held, as before

stated, that all lands within the limits of the grant adjusted to the line

east of Portland, are forfeitéd and restored by the act of September -
29, 1890, Wl’rhout 1egard to the limits of the adjustment upon the road
north of Portland.

As your office decision denied S L)fmlchng ) apphcatmn upon the ‘
ground that the same fell within the limits adjusted to the located road -
north of Portland, I must reverse your office decision and said applica-
tion will be accepted unless, upon further examination, other good and
sufficient reasons appear for the rejection of the same.
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APPLICATION TO ENTER~AMENDMENT OF APPLICATION.

McCORMICK v. BARCLAY.

" Where an application to enteris found irregular in form, and is returned to the appli-
cant for correction, it should be regarded by the loecal office as pending for a
reasonable time, and excluding, during said period, other applications for the
land

Secretary. Smith to the Commissioner of the General Land Office, July 18,
‘ 1895. (E. . W)

STATEMENT. The contestee, Ernest E. Bareclay, filed pre-emption
declaratory statement for lots 7, 8, 9 and 10, of See. 6, T. 40 N, R. 3
W., at Lewiston, Idaho, September 30,1890, alleging settlement on the
23d of that month. On the 20th of October, 1890, the contestant, Leo
‘8. McCormick, made howestead entry of the same land, alleging settle-
mentin June, 1889, McCormick was seventy years old, and lived sixty
miles from the land office. On the 8th of July, 1890, he went to the
county seat of his county, and got the deputy clerk to make out his .
application, and send it to the land office. He had previonsly caused
. the land to be surveyed by & surveyor, who gave him the descripton
as the NE. £, and they described it in the application as the NE. £,
instead of as lots 7, 8, 9 and 10, as it is deseribed on the tract. books,
and on the 11th of July the application was returned by the register
for correction. MeCormiclk’s trip to the county seat on the 8th had
made him sick, and he was not able to go back there again to have the
application ecorrected until the 16th of October. The application being -
corrected and returned to the land office on that day, the entry was
made on the 20th., - Me¢Cormick had built a house and fenced a consid-
erable portion of the land in 1889, and Barclay admits that the settle-
ment which he made on the 23d of September—the one alleged in his
declaratory statement—was inside of McCormick’s enclosure. But he
afterwards abandoned this settlement, and made another one on the
land outside of McCormiek’s enclosure.. The exact date of this change
is not'shown, but it was after the date of Me(;oumek’s entry, which, as
above stated, was the 20th of October.

Both pa: tles resided oun theland, and each improved and cultivated
certain portions of it, though McCormick’s cultivation was the most
extensive, and his improvements were the most valuable, being worth
about $800, and Barclay’s about $350.

In October, 1891, both parties made final proof, Barclay to establish.
~ his pre-emption, and MeCormick in commutation of his homestead. On
the trial of the contest thus formed, the local land officers decided -in
favor of Barclay, and McCormick appealed. The Commissioner of the
General Land Office reversed the local officers, and Barclay appealed
to the Department.
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OPINION.—As McCormick’s application of the 11th of July described
the land by the numbers usnally employed, and as an exceptional, or
comparatively unusual method was used to describe this particular tract
in the surveys, of which, of course, the law required him to take notice,
but of which as a matter of fact he did not know, and could not without
. great inconvenience, it was proper to allow reasonable time for corree-
tion. As the land was described with certainty, it would have been
error to reject the application outright; but as the description was not.
in technical conformity to the description in the surveys, it was not
error to return it for correction. But having done this, the register
and receiver should have treated the application as pending for a
reasonable time, and it was error on their part to allow Barclay’s pre-
- emption filing until such reasonable time had elapsed.

McCormick had been derelict. He had not -attempted to make
entry within three months from the date of his settlement: But his
application of the 11th of July, derelict as it was, was more than two
months prior to Barclay’s settlement—the settlement which he admits
he invaded McCormicl’s enclosure to make—and that application hav-
ing been properly returned for correction, all subsequent applications
should have been held subject to it for a reasonable time. What was
reasonable time in the absence of any prescribed rule, was matter for
the discretion of the register and receiver, the distance and means of
> communication being considered. The record does not show that they
found that there had been reasonable time for correction and return of
the application when they allowed Barclay’s pre-emption. This is also
a matter properly within the discretionary power and supervisory
-eontrol of the Secretary of the Interior, and it is his opinion that
reasonable time had not elapsed, and that Barclay’s pre-emption was
erroneously allowed, and should not stand in the way of McCormick’s
entry. While there is conflict in the testimony, the preponderance is
that McCormick has complied with the law in the matter of residence
as well as of improvement and cultivation, which is conceded. This
being true, it is the opinion of the Department that his entry should:

be sustained.

The decision of the Oommmsmuel of the General Lfmd Office is

affirmed.

ENTRY—RIGHT OF AMENDMENT—TRANSFEREE.
PHIDELAH A. RICE.

" The right to amend an éntry so as to include other land therein can not be exercised -
by one holding thereunder as transferee. (W. F. M.)

Bo much of the facts of this case as are necessary to be considered
Cinits demsmu are found in the following epitome of its history.
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On November 19, 1883, Job Payne made pre-emption enfry of the
N. 4 of the SW. % of section 35, and the NI. 1 of the SE. % of section
34, towuship 1 N., range 2 W.; Ute series, within the land district of
Montrose, Colorado, and on May 19, 1892, patent issued therefor.

On September 20, 1892, the attorney of Phidelah A. Rice, the trans- .
feree, through mesne conveyaneces, of the original entryman, Job Payune,
filed in the local office an affidavit setting out that the latter, through
mistake, had entered Jand other than that which he had intended to
enter, to wit, the N, § of the SW. 1 of section 35 and the NE. % of the
SE. % of section 34, township 1 N., range 2 W, instead of the 5. & of
the NW. I of section 35 and the SE. 1 of the NE. L of section 34, same
township and range, upon which his 1mprovements were SJtuated and -
- asking- ‘
that the said filing be eorrected to include the lands settled upon and improved .
ag aforesaid, and tliat notations be made by the local land officers preserving S&ld
land from any further elaim or filing until the said correction be made,

The matter having, in due course, reached your office, by ietter «G?
of September 15, 1893, the application to amend was denied, and your
office decision of March- 5, 1894, rendered on a motion for.review,
adheres to the original mdgment

The transferee, Rice, has appealed from both decisions, alleging in
his first specification, which is the only one that need be adverted to
here, error “in holding that amendment cannot be allowed because the
original entryman had prior to the date of the application for qmend
ment transferred his right under snch original entry.”

No adverse claim had arisen at-the date of the initiation of Rice’s
etfort to amend, and the record clearly establishes the good faith of
both the entryman and his transferees. The appellant, therefore, pre-
sents a strong equitable case. The law of the case, however, appears
so clearly adverse to his contention that his equities can avail him
nothing. Section 2372 of the Revised Statutes provides for amend- -
ments in certain cases “of an entry hereafter made of a tract of land
not intended to be entered, by a mistake of the true numbers of the
tract intended to be entered,” but in express terms denies the exercise
of the right to assignees or transferees. That section is merely a
re-enactment, in a slightly modified form, of an act approved May 24,
1824, 4 Stat., p. 31, and while in the nature of things, it applied at that
time only to cash eutries, this Department has, by regulation and by
judicial action, extended its application to all classes of entries.  Vide
Christoph Nitschka, 7 L. D., p. 155, and General Circular, p. 104.

Counsel for the appellant cite the case of Murphy =. Sanford, 11 -
L. D., p. 123, in support of ‘the position assumed in his appeal, and it -
ig, true that an entry was there allowed to be amended under circum-
stances almost precisely similar to those of the case at bar, but it is to
be observed that the Department only undertook to decide as between
the equities of the parties, the inhibitory provisions of section 2372
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against transferees not even being invoked by the defendant, nor
adverted to in the opinion. Judicial consistency does not seem to
require that a decision so rendered should be accorded  the sanctity of
an authoritative utterance and thus be made effective in nullifying
express law and overturning positive Juusprudence

The deelslon of your office is affirmed.

 RIGHT OF WAY FOR CANALS—ACT OF MARCH 3, 1891,
Cuarrer County DircH AND CANAL Co.

The approval of right of way maps, under the act of March 3, 1891, is limited to
cases where it is shown thab the purpose for which said right of way is desired
is'that of irrigation; and where it appears that the right desired is to be used
for purposes other than irrigation; the Department is without authority to
approve the application under said act. -

Secretary Smith to the Commissioner of the General Land Office, July 18, ‘
1895. . (F. W, C,)

I am in receipt of your office letter of June 5, 1895, submitting for
the approval of this Department the articles of incorporation, due
proof of organization, and mayp of location-filed by the Chatfee County

"‘Diteh and Canal Company, traversing certain public lands within the

Leadville land district, Colorado, on account of which application is - -

made for right of way for the dltch under the prowsmns of the act of
March 3, 1891 (26 Stat., 1095).

In submlttmg these papers your office letter refers to the certificate
required in the case of the South Platte Canal and Reservoir company
(20 L.D., 154), in which it was held that the act of March 3, 1891,
restricts the purpose for which the right of way therein granted may
be used to that of irrigation and that maps of location would not be -
approved where it appears that the right of way is desired 1or any

“other purpose than irrigation. '

In that case it was required of the company that it file its certificate

" under the signature of its president and the seal of the company, to
the effect that the proposed reservoir and pipe line applied for, and on
account of which a right of way was claimed, was desired for the sole
purpose of irrigation, and you were directed in future to require a sim-
ilar certificate of all comipanies claiming a right of way under this act.
where, under their articles of incorporation, the company is empowered
to make other use of the water desired to be stored in its reservoir
applied for, or conducted by its ditches, than that of irrigation.

In the case under consideration the compa,ny is empowered by its
articles of mcorporatlon— '

To build, purchase and otherwise acquire ditches, ﬂumes and reservoirs in Chaffee -,

county, Colorado, for the purpose of storing water not needed.for immediate use,
and for conveying and delivering water along the line of such ditches, lumes and
reservoirs to mines; mills and lands and for floatage purposes incidental thereto.
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The company was therefore required to file its certificate for the pur-
pose for which the water is desired to be nsed and in the certificate fur-
nished it was stated that the main purpose for which the ditch and i
canal is desired is to-provide for irrigating lands that lie under the line

:thereof; further, that the company * also wishes to avail itself of the
right to float mining timbers and timbers for domestic manufacturing
on'said canal, as said canal when completed, will be virtually a water
way convenient and suitable for such purpose;” and to a letter from
the president of the company, which accompanied said certificate, he
states as follows:

Large portions of Colorado being admittedly an arid country water and its use is
a subject of the most carefil and strict legislation. That parties having an irri-
gating canal or ditch and having water that can by reasonable diligence be carried
in said ditch, are compelled to deliver such surplus to mill men, manufacturers and
for domestic purposes.

In addition o these requirements, the canal of the Chaffee County Ditch and
Canal Company traverses a mountain valley from near its head high up on the range
to the mesa. That in said valley a great deal of timber is cut and used for domestic
and mining purposes. That the natural stream is winding, crooked and the body of
water is not so continuous as to atford a:channel for any kind of transportation.
That the canal contemplated by this company will cost about $100,000, being for the
most distance by a heavy flume. That parties along said line have offered this com-
pany advantageous concessions, it being understood that at proper season they can
float timber on the line of said canal and that at the mouth of said canal the water,
before being turned back into the stream, can be nsed for power.

In reference to this certificate your office letter states:

It is stated in the certifieate that the main pufpose of the canal is to furnish

water for irrigation, but that in view of the State law governing the use of water
and other facts set out in the certificate and letter, the company can not make & cer-
tificate to the -effect that the water is desired for the sole purpose of irrigatioun.
It appears that the enterprise of this company will cost $100,000, and apparently
the company desires to take advantage of the natural features of itslocation and
derive what profit it can from allowing its canal to be nsed for floating timber, and
the utilization of the power, which wounld otherwise go to waste at the mouth of‘the -
diteh, before turning its surplus water back into the stream.

In view of these incidental modes of using the water withont interference with
its application to purposes of irrigation, usually essential to the profitable diversion
of water in heavy mountain country; and the farther fact that the water laws
usually require canal owners to furnish water to all applicants whenever it can be
obtained, with preferences for domestic, irrigation, mining and power purposes,
usually in the order named, $his office is unable to decide how strictly the expression
““sole purpose of irrigation” is to be construed particularly in view of the language
of section 16, that ‘‘ the privilege herein granted shall not lie construed to interfere
with the coutrol of water for irrigation and other puipsoses under authority of the
respective States or Territories.” )

In reply to that portion of your office letter above quoted, I have
but to say that the language ot section 16 of the act of March 3, 1891,
quoted therein has no application to the purpose for which the right of
way granted might be nsed, but was plainly a disclaimer on the part of
Cougress of any attempt to control thie use of water, desired to be
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stored or conducted throuoh canals, which was to remain u11de1 the
authority of the respective States or Territories. _
As before held by this Department, the approval of right of way
maps, under the act of March 3, 1891, is limited to cases where it is
shown that the purpose for Whlch the same is desired is that of irriga- -
tion, and where it appears that the right- of “way desired is to be used
for other than irrigation purposes, this Departmentis without authouty'_ )
to approve the same under the act referred to and all such applications
must be demed
* In the present case, although it is: btd;ted that the main purpose for
- which the diteh and- eanal,‘on account of which a right of way is
claimed, is desired to be used is for irrigating lands, yet it is apparent
that the company desires the same for the purpose of e%tdbhshmg a
water way for the transportation of timbers.

* The certificate furnished is-not satisfactory and unless it is stated
that the sole purpose for which the right of way applied for is desired
to be used is that of irrigation, the maps can not. be ap'proved-under
the provisions of the act.referred to. .

* The maps and accompanying papers are thercfme herewith retulued 4

to your office, and you will advise the company accordingly and allow
it thirty days in which to file a certificate in accordanee with the‘
requu ements herein conmlned g -

PEHLING 2. BREWER.

) Motion for review of de:p‘artmental deoision of April 18, 1895,‘20,
L. D., 363, denied by Secretary Smith, July 18, 1895.

—

CLASSIFICATION OF LANDS—ACT OF FEBRUARY 26, 1895.
SWEENEY v. NoRTHERN Paciric R. R. Co.

The act of February 26, 1895, providing for the classification of lands within the
Northern Pacific grant, with respect to their mineral or non-mineral character,
does not-suspend the action of the Department, in its administration of the land
laws, in the land districts a,ffected by said act nor suspend mmeraﬂ locations or

entries. .
_ Secretamy Smith to the C’mnnﬁssioner of the Geneml Land Office, July 18,
(J. . H.) . 1895, S (P.d. G

‘T have before me a motion filed by counsel for the Northern Pacific
Railroad Company, asking that the judgment of the Department in the:
case of William J. Sweeney ». Northern Pacific Railroad Company (20
L. D, , 394), be suspended until the commissioners appointed under the
act of I‘ebmary 26,1895 (28 Stat., 683), have submitted their report as’
to lands in the Heleua,, Montana, land dlstrwt ‘the distriet in Whlch the
land in controversy is situated.

1438—voL 21——5 :



.66 DECISIONS RELATING TO THE PUBLIC LANDS.

Sec. 1 of said act provides that the Secretary of the Interior shall
cause all lands in districts named within the granted and indemnity
limits of the Northern Pacific lero&d Company
to be examined and classified by commissioners to be appointed as her em%fter pro-
vided, with reference to the mineral or non-mineral character of such lands, and to
reject, cancel and disallow any and all claims or filings heretofore made, or which
may hereafter be made, by or on behalf of the said Northern Pacific Railroad Com-
pany on any lands in said districts which upon examination shall be classified as
provided in this act as mineral laids. :

Sec. 2 provides for the appointment of three commissioners for each
land district mentioned; fixes their compensation; and defines their-
duties and mode of procedure. Sec. 3 provides the manner in which
the lands shall be classified as mineral, and enacts—that the exami-
nation and classification of lands hereby authorized shall be made-
~without reference or regard to any previous examination or report or
classification thereof.” The balance of the act deals entirely with the
methods of procedure by the commissioners, the effect of their judg-
ment, their reports, ete.

The gist of counsel’s contention in this matter, as I understand it, is
‘that “a speeial tribunal has been created to determine the chmacter of
this land, and it is wholly outside the powers of the Homnorable Secre-
tary to make such determination except in the way prescribed by stat-
ute, viz: through the commissioners,” and inasmuch as this act was
passed prior to the rendition of the judgment in this case, the depart-
mental action should be suspended until the commissioners aet,

I find myself unable to agree with this construction of the act. It
will be observed that Congress neither directly or by implication sus--
pends the action of the Department in its administration of the land
laws in the disfricts for which the commissioners are appointed; nor
- does it suspend mineral locations or entries.

It is sufficient for the purposes of this motion to say that the judg-
ment rendered by the Department is in no wise affected by the act, It
was against the railroad company; that is, the mineral character of'
the land was established.. This was done under a regular plocedure,
the validity of which is not assailed,

Counsel seem to put some stress upon the wording in section 3, that
the land shall be examined and classified “ without reference or regard
to any previous examination report or classification.” My understand-
ing of this language is that it has reference to the return of the sur-
veyors-general, or any other agent that may have reported as to the
character of the land, officially or otherwise, and that it does not apply
in cases like the one at bar, where the mineral character of the land
has been established by the plocedure prowded by law and the rules
of practice.

The motion is therefore overruled.
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TIMBER LAND ENTRIES—-ACT OF JUNE 8, 1878.
INSTRUOTIONS

11mbe1 land entries made in good faith prior to March 21, 1894, the date of the’
decision in the ease of Gibson ». Smith (wherein it was ﬁrst held that trees suit-
able only for fuel were not “timber” within the meaning of the act of June 3,
1878) may stand, though the trees on the land so entered are useful only for fire
wood.

Secretary Smith to the Commissioner of the General Land Office, July 18,
(J. L. H.) 1895. ‘ (F. L. C.)

I am in receipt of your office letter of April 3d last, inviting atten-
tion to the definition of the word “timber” as given in departmental
decision of March 21, 1894, in the case of Gibson v. Smith (18 L. D,
249), and recommending that your office
be instructed to hold intact all entries made prior to March 21, 1894 under the act’

of June 8, 1878, where such entries are free from all defects except their fdllule to
come within the said definition of the word ¢ timber.”

Your said office letter gives as a reason for the recommendation' as
above quoted, that many entries under said act have been made for
lands the timber on which was only suitable for fire wood ; that in cer-
tain localities the scareity of fuel and the mountainous and sterile chazr-
acter of the lands so entered.render them chiefly valuable for the
timber growing upon them, although its only utility is for fire wood.
It is farther stated, that to follow the departmental decision herein
- referred to and cancel these entries wiil involve repayment to the pur-
chasers of the price paid for the lands, and in many cases would work -
great hardship and injustice to the- entrymen.

‘Whilst I am not in doubt as to the correctness of the construction
placed upon the law in the case of Gibson ». Smith, supra, I am strongly
© impressed with the view that entries made in good faith, the money

i paid for the land and receipt therefor given prior to the date of the.

decision above mentioned, to wit, March 21, 1894, such entries having
been made of lands theretofore treated as timber lands within the
meaning of the law Dy your office and the local offices, should be
allowed to stand, if no objection exists other than that asto the char-
acter of the growth upon said lands. Such action will protect rights
" which in a sense became vested under the law as then administered,
and is in line with precedent. See case of James Spencer, 6 L. D., 217.
Your office recommendation is accordingly approved.
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DENMAN 2. DO"\IENIGONI ‘

Motion for review of departmental decision of April 12, 1b9 20 L.D.,
denied by Secretary Snnth, July 18, 1895.

CLASSIFICATION OF LANDS—DESIGNATION OF SURVEYOR.
INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
- Washington, D.. 0., July 25, 1895.
U. 8. SURVEYOR GENERAL, :
Helena; Montana.

S1r: T am in receipt of your lefter of July 9, 1895, stating that you
have been asked by the board of commissioners, appointed under act of
February 26, 1895, (20 L. D., 350,) for the Helena, Montana, land district,
to designate a U. S. deputy surveyor to assist said board in the location
of section cormers, etc., said request being made by authority of the
Honorable Secretary’s letter of June 20 1895, (20 L. D,, 561) in which
1t was said:

*As to the services of a surveyor to aid them in estabhshmn Jost comem, ete., I
approve your suggestion-and have to direct that they be advised to call upon the
United States surveyor general, who will designate a United States deputy surveyor
to assist them in this work. o

You state that I(you) know of no law that would permit me to designate a deputy
surveyor for service with this board and if such a selection should be made I know
of no fund out of which he could receive a compensation.

You are advised that you have no duty to perform in this matter
further than to designate a competent surveyor for the work mentioned,
~ which you are authorized to. do in this case, S‘ud deputy being governed
by ‘the conditions hereinafter set forth.

For the information and guidance of the U, 8. surveyor genual the
various boards of commissioners and the U. S. deputy surveyors so
designated, the following instructions are issued:

L. All applications to the surveyor general for the designation of a
deputy surveyor should fully set forth the reasons for the application,
and, when practicable, the dates on whlch the services of the deputy
surveyor will be needed.

II. All such applications shall be forwarded to the Depmtment by
the surveyor general through the General Land Office for approval
prior to a designation being made.

III. Upon being designated by the surveyor general, the deputy sur-
veyor will report to the board of commlsswnels for duty at such times
as they may 7equwe s ser mces
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1V. It is immaterial whether a U. S. deputy surveyor, or a U. S.
deputy mineral surveyor is designated. When practicable, however, a-
surveyor should be designated who resides near the lands in the exam-
ination of which his serviees are required.

V. Upon being advised by the surveyor general of the demgnmmou
of a surveyor, the board of commissioners will 1mmed1ately advise him
of the place where and the dates when he should report for duty.
~ The commissioners should avoid any unnecessary expense in this
particular, requiring the surveyor’s attendance only when absolutely
necessary to the proper pexformcmce of their dutles under the act of
February 26, 1895.

VI. The deputy surveyor, .designated in accordance “with these

‘instructions, shall be subject to the orders of the board of commiss
-sioners, and shall be paid not exceeding $10 per day out of the appro-
priation provided by section 8 of the act of Febr unary 2 26, 1895, for each
day actually employed.

VIL. On the last day of each month said deputy surveyor Wﬂl file -
with the board of commissioners an itemized mccoun’o in duphcate,
under oath.

The deputy surveyor shall file therewith receipts in duphcate to the

disbursing elerk of the Department, signed in blank. »
- The account, if correct, should be approved by the chairman and sec-
retary of the board and immediately be forwarded by them to this office,
when the same will be audited as plOV ided by section two of the Act
of February 26, 1895. :

Very 1espectfully, .
R . W, LAMOREUY,
' Cmnmwswner
Approved: - .

Jx¥o. M. REYNOLDS,
Aeting Secretary.

GOVERNE\JENT RESERVATION—PUBLIC BUILDINGS.
’ Ciry oF KINGFIRHER.

‘Consent of the Department given for.the erection of a post-office Duilding on the
¢ government qcre” at Kin()‘ﬁsher, Oklahoma, by the~citizens of said place.’

Actm g Secretary Re ynolds to the Postmaster- Gener al, July 27, 1893,
(J. L H) _ . (G B.GY)

In the matter of the pr Oposition of certain citizens of Kingfisher to
build a post-office for the use of the government on the “government
~acre” at Kingfisher, Oklahoma, rejected by this Department on May
18 (20 L. D., 465), for indefiniteness, because under the proposition then
submitted the building might form the basis of a demand against the
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government, I have now before me a proposition free from this objec-
tion, and requesting that this Department permit the use of said
¢ government acre” for that purpose. The pr oposition now made is
as follows: s
- Our proposition of the 18th of February, 1895, was intended to state which we
now state, that we would or will erect a building to be used for post office purposes,
and to equip the same with the necessary lock boxes, call hoxes, general delivery
boxes, and other furniture desmed necessary by the Department; that said building
was or is to be erected on ground known as the goverhment acre and on site now
. occupied by the United States Land Office, which building we propose to move
about seventy-five feet further north, with consent of your Department. The room
to be nsed for post office purposes to be twenty-five by seventy-five feet and to have
a ceiling fonrteen feet from the floor; walls of the building to be thirteen inches in
“thickness and to be of brick, Kansas City stock briek or other suitable brick, and
the said building to have a fire proof vault eight by eight by fourteen, and windows
and doors to be properly protected with suitable iron bars. The said building is
also to be provided with a separate and distinct apartment for the deposit of mail
pouches, so when they are delivered by the different contractors or ecartiers, no
ingress or egress to the post office proper can be had by them.

We propose to lease this building, which is to be of first class w01kmansh1p in
every particular, to the goverment, at the annual rental of one dollar, for five years,
at the expiration of which time, the building and fixtures to revert to the govern-
ment and become its absolute property, without any charge whatever upon our part

"~ for the same.
" Whenever the proposition is accepted, we will' furnish to the Department a good
and sufficient bond for the faithful performance of our contract. -

. The parties propose to move the United States land office bulldmg,
now on said acre, about seventy-five feet farther north to make room
for the mew building. This is thought unadvisable by the register and
receiver. of the Kingfisher 1and office for sanitary reasons, but they
suggest that a move of twelve or fifteen feet will make room for the pro-
posed post ofiice building, or, if the postal authorities feel that the new
building must be separated from the land office to any considerable
extent, that the land office building be moved ¢ flush with the sonth -
line of the government acre,” thus leaving room to place the post office
building as far north on the lot: as may be desired. The showing made
by the register and receiver would seem to make this plan advisable, '

I know of no express provision of law that authorizes me to permit
the use of government lands for the erection of buildings, but prece-

"dent seems to sanction it, and this Department has granted a similar
request in the case of Guthrie and Perry, Oklahoma.

Inasmuch as the erection of another:building on the government acre
will necessarily increase the risk from fire, it is recommended that the
parties desiring to build be required on moving the Iand office to erect
therein a fire proof vault for the preservation of public records.

With the modifications above specified, the parties will be allowed to
use said lot for the erection of a building of the character designatedin
the specifications.
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RESERVATION—ADDITIONAL TOWNSITE-SCRIP LOCATIOXN.
McCHESNEY ». MCALLISTER ET AL.

A departmental order dnectmw that no entries be allowed of a specified tr act, pend-
ing thé final determination of an allerred right thereto under the townsite laws,
effectually deprives the local office of all authority to allow subsequent applica-
tions for said land, during the pendency of said order.

A city founded and incorporated on private land is not entitled to make an additional

townsite entry under the act of March 3, 1877.
An application to locate serip is not complete unless the scrip on which it is based -

accompanies the application.

"VSecretary Smith 1o the Commissioner of the General Land Office, August
(J. L H.) 3, 1895, (4. 1. P)

The tract involved in this controversy is the SE. 1 of See. 14, T. 123
N, R, 64 W,, Aberdeen, South Dalkota, land distriet, and a proper con-
sideration of the questions presented necessitates a brief recital of the
history of said tract; as disclosed by the records of this Department,

Said tract lies west of and immediately adjoining the site of the city
of Aberdeen, South Dakota, and is embraced within the corporate
limits of that city.

On October 1, 1887, bhere was pendmg before the Department the
case of Daytonm. Dayton, involving this tract, and its history, as con-
nected with that case, is found in 6 L. D., 164, TIn disposing of that
case on the date last above named the Department rejected the claim
of both ‘the Daytons to said tract, and closed its decision as follows:

With the papers in the case appears the application of the eity of Aberdeen to inter-

vené and show its superior right to this land or a'portion of the same.
In order, therefore, that the claim now and Leretofore asserted by the city of Aber-
deen may be presented in due form, you will direct that no entries of the land be
allowed until such time as the right of said city thereto may be duly determined,
and to such end notice should be duly given the attorneys for said city, requiring
the presentation of the city’s claim under the townsite laws within smty days after
notice of fhis decision.

The above decision was pi"Olnulvate(l by your office on October 17,
1887, and on October 21, 1887, the mayor of Aberdeen for the mty,

accepted notice thereof.
On December 17, 1887, an application couehed in the following lan-
guage was filed in the local office at Aberdeerni:

I, R.A. Mllls mayoF of the eity of Aberdeen, Broom connty, Teultor\ of Dakota
do hereby, in behalf of said city make. applxcahon to enter the SE. 4, Sec. 14, Twp.
123 N., R. No. 64 W., 6th P. M., under and by virtue of the acts of Congress relat-
ing to towns1tes sald land bemo within the corporate limits of the city of Aberdeen,
and not snhbject to entry under the agricultural pre-emption laws; said Jand being -
now occupied for townsite purposes, said city of Aberdeen being duly incorporated,
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and said entuT being made in trust for the use and benefit of ‘the occupants thereof,
and the city of Aberdeen, according to their respective-interests.
G1ven nnder my hand this 17th day of December, 1887.
TeE CITY OF ABERDEEN,
By R. A. MiLLs,
_ Mayor of said City.
In the presence of—
PHIL SKILLMAN.

That application was on December 19, 1887, forwarded by the local
office to your office, with request for instructions as to what action it
should take in the premises. : '

Both of the Daytons filed motions for review of the decision of Octo-
ber 1, 1887, supra, and by its decision of February 25,1889, the Depart-
meut denied said motions (8 L. D., 248).

‘The decision, after quotmo the closing paragraph of the dcuslon of
‘October 1, 1837, supra, closes as follows:

As act;on under said decision of QOctober 1, 1887, was suspended dur-ing the pen-
dency ot the motions for review and revocation thereof, the above provisions for-
bidding allowance of entry of said land until the claim of said city thereto is deter-
mined, are hereby expressly continued in force, and it is directed that sixty days,

after due service of notice hereof on the attorneys of said city, be allowed for ‘nhe
presentation of said elaim, if it has not already been duly presented.

That decision was promulgated on March 8, 1889, by your office, and
on April 27, 1839, the city of Aberdeen filed, through its mayor, A. W,
Pratt, another application to make townsite entry of said land. Said
application is'in the form of a preamble and resolution. It recites the
fact of its application of December 17, 1887, and declares that it is the
purpose of the city to elaim said tract as an additional townsite entry

“under the act of March 3,1877 (19 Stat., 392), together with the act
approved March 2, 1867 (14 Stat., 541), and declares that said tract,
with the other lands embraced wmhm the corporate limits of said mby7
do not exceed the 2560 acres allowed by section 2384 of the Revmed
Statutes of the United States. v :

Accompanying said ftpphcwtmn is a plat of said tmcb prepared by the -
“¢ity engineer;” also certain resolutions of the city council of Aberdeen,
directing the city mttorney to prepare said application and for the mayor
to-#“file the same with the utmost speed.”

Motions. for re review were filed Ly both the Daytonb, Whloh were
denied July 17,1859 (9 L. D., 93).

Leaving the c1ty of Aberdeen at this pomt for a time, let us retur
to the decision nf October 1, 1837, That decision eliminated all the
parties from the controversy then before the Department, except the
city of Aberdeen, and inhibited any entry of the tract in question until
such time as the rlghts of said city thereto, under 1ts cLum “now and
heretofore asserted,” had been fully determined.

On the second da,y following that decision, to wit; OctoLerS 1887
Abner C. McAllister filed pre-emption declmratory statement for S'ud
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tract, alleging settlement thereon October 2, 1887. Said application
was rejected, because of the homestead entry of Lyman C. Daytou.

From this action McAllister did not appeal. October 20, 1887, at 1:30
o’clock, P. M., John T. McChesney made application to loca.te. Porter-
field serip (per warrant No. 16 and 20), on the S. 4 of said tract. That
application was rejected because of the decision of October 1, 1887,
inhibiting entry of said tract as stated. McChesney appealed. At
2:17 oclock P. M., on the same day McAllister again presented his
original declfilatory statement, which was endorsed, “again pre‘sented
and rejected ;” McAllister then appealed, :

The application of the city of Aberdeen, filed Deeember 117, 1887
has been noted.

December 20, 1837, Mcbhesney agam apphed to locate S. & of said
tract with Porterﬁeld warrants. His application was again 1eJe(~ted
and he again appealed.

Decembel 21, 1887, McChesney made a third rLttempt to locate the

8. & of said tmc‘c wmh said Porterfield scrip, bub hlb apph(,autlou Wfbb
~again rejected, and he-again appealed. :

Pending the proceedings detailed above, various other persons filed
applications for said tract, all of which were rejected, and all of them,

- save McAllister and WI(,Gheaney, are now out of the case.
February 20, 1892, your office disposed of the various claims pending
before it on the different appeals taken, as follows:
L It 1e]ected the application of the city of Aberdeen to enter said )
tract “as an additional entry to the townsite of Aberdeen,” on the
ground that being originally founded and located on private lands,
“said city owed its existence to the territorial laws of Dakota, and not
to the United States townsite laws, and that not being a govelnment
townsite, it could not exercise any of the functions of snch. :
2. 1t rejected the pre emption claim of McAllister on the ground
that as said tract was within the incorporated limits of Aberdeen, said -
claim. was prohibited by section 2258 of the Revised Statutes of the
United States.
. 3. It awarded the 8. § of said tractto McChesney and the N. § to one

- Keene (then a party to said controversy, but now out of ‘it entirely), by
virtue of their respective applications to locate Porterfield serip on said
‘tracts, said award being based on the principle enunciated in the case
of Lewis et al. ». Town of Seattle et al. (1 L. D., 497), viz, that

scrip may be located on offered or unoffered land, upon land within the 1limits of -
an incorporated town, and that no mere de facto appropriation can defeat or pre-
‘clude the location of the same.

From that decision the city of Aberdeen did.not qppeal McAlhster _
alone appealed.

May 2, 1892 McChesney, filed a fourth application to locate h]S Por-
terfield scrip on the 'S. § of said tract, which application was for the
fourth time rejected, and he again appealed. It is proper to note here
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that up to this date MChesney’s rights under his first application only
had been passed on by your office decision of February 20, 1892, supra.

April 26,1893, the case being then before it on McAllister’s appeal,
was disposed of by the Department as follows (16 L. D., 397): (1) Refer-
ring to the grounds upon which your office in its decision of February
20, 1892, based its rejection of the application of the city of Aberdeen,
as above set forth, it said:

Without passing on the correctness of this ruling, it is sufficient to remark that
the city of Aberdeen did not appeal from your decision Lut it dees not follow that
said land cannot be entered under the townsite laws by the occupants thereof, pro-
vided it is actually inhabited, occupied and used for townsite purposes. In the
application by the townsite of Aberdeen to enter the land, it is alleged that it is
used for townsite purposes. This, of course, is a question of faet.

2. Referring to the rejection of McAllister’s pre-emption claim and
the reasons given therefor, as above stated, it is said—

Tt is the ruling ot the Department that the mere fact that a tract of government
land has been included within the corporate limits of a city or town does not pre-
vent entry of the same under the general land laws, provided that said tract of land
cannot be entered as a towunsite by the authorities of said town or city (citing the
case of Harper v. Grand Junction, on review, 16 L. D., 127). Your office decision,
therefore, rejecting the claim of MeAllister, cannot be sustained, on the ground
assigned by you; it does not follow, however, that he is entitled to enter the land.
That will depend upon the facts connected with this tract.

3. Tb that portion of your office decision that awarded said tract to
McChesney and Keene, as stated, it responds as follows: ‘

While it is true that a mere de facto appropriation of the land will not prevent the
location of serip, it is the ruling of the Department that land which is actually
gettled npon and used and occupied for townsite purposes is not subject to serip
locatinn,

Then fo-lloWs this significant statemeut-:

It will thus be seen that before -an intelligent decision can be rendered in this
case the facts in velation to the townsite sctilement -and occupaiwn of this land must be
ascertained.

Said decision then closes by directing the Tocal office to order a hear-
ing in relation to said land—

where the facts in reference to its setilement, occupation and use may be aséertaiued‘,
in order that the Department may have a basis npon which to determine its future
disposal, whether (1) it should be reserved for townsite purposes, or whether (2) it
should be entered as a part of the townsite of Aberdeen, or (3) as a separate town-
site, or (4) should be awarded to the pre-emption claimant, or (5) to the scrip
applicants. The facts are not known to the Department, and before an intelligent
and just decision can be rendered, the facts must be shown.

As soon as the evidence is received, the case should be made special by you, in
order that it may be finally disposed of.

June 6, 1893, McChesney moved for a reconsideration of said decision

so far as 1t aﬂe(,ted the 8. & of said tract, which motion was denied by
the Department Deceniber 19, 1893 (17 L. D., 576).
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May 10, 1894, the hearing ordered by the decision of April 26, 1893,
supra, was had, the only parties who appeared being McOﬁesney,
McAllister and the city of Aberdeen.:

January 15, 1895, the evidence taken at said hearing havmg been
transmitted to your office, it disposed of said case, in the light of the
evidence, as follows:

It rejected the claims of both McAllister and MeChesney, on the
ground that the order in the decision of October 1, 1887, supra, * that
no entries of the land be allowed until such time as the right of said
city thereto may,be duly determined” was mandatory and left the local
* officers without discretion in the matter of said claims, and that. they

were compelled to reject them. That the purpose of said order and of
‘the reservation created thereby was to relieve the right of the city
of Aberdeen, if found to exist, of any embarrassment, by subsequent
claims being placed of record during the time occupied in considering
the claim of said city.

It rejected both applications of the city of Aberdeen (as presented)
to make entry of said tract. The first one, which was an application
to make an original townsite entry, on the ground that the tract is .
“now occupied for townsite purposes,” was rejected for informalities,
and for the further reason that at that time ¢ the tract in gquestion was
without population, trade or business, and was not used, in fact, for any
municipal purpose whatever ;7 and that said city at that time ¢«had
no right to an entry for townsite purposes of the fraet in question
under any law of the United States.” = The second application to make
additional townsite entry under the act of March 3, 1877 (19 Stat., 392),
and the act of March 2, 1867 (14 Stat., 541), was rejected for infor-
'mahty, and on the further ground that sa1d city was founded and incor-
porated on private land, and was therefore not entitled to make
additional townsite entry under the act of March 3, 1877, not being
originally a government townsite.

But it held in effect that at the date of the heating (May 10, 1&)4) ,
said tract was occupied for townsite purposes by a number of persons
(about forty-five, as shown by the-record,) who were citizens of the city
of Aberdeen, and that therefore the right existed for the corporate

“authorities of said city to make entry of said land under the act of -
March 2, 1867—sections 2387 to 2389, Revised Statutes of the United
States, and directed that the corpmate authorities be allowed sixty
days to make townsite entry of the land. '

It also held that if the city of Aberdeen did not appeal from said
decision, the reservation created by the decision of October 1, 1887 ,
would become determined.

The city of Aberdeen did not appeal from said decision, but both
MeAllister and McChesney did, and their sepzuate appefmls bring the
case here. »
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Since said appeals were transmitted here, to wit, on April 20, 1895,
the mayor of the city of Aberdeen, as mayor, in pursuance of your
sald decision of January 15, 1895, applied to the local office to purchase
said tract under sections 2387, 2388 and 2389, Revised Statutes of the
United States. Accompanying said application is the certificate of said
mayor that said tract was within the corporate limits of the city of
Aberdeen, and was occupied for townsite purposes by one hundred or
more persons. - Un the date it was made said application was rejected
by the local office, becanse of the pending controversy, and on April
22; 1893, said mayor appealed to your office; which, without taking any -
action thereon, and by its letter ¢« G of May 1, 1895, transmitted said
appeal and the papers accompanying it, to this Department for ifs
information. ~ .

Since this case has been on appeal here and under consideration,
the Department on or about June 5, 1895, through its proper officer, at
the request of one of the opposing counsel in the case, who desired
to examine the same, directed McChesney to file as part of the record
in the case, the Porterfield warrants on which his application to locate
was based. Without any sufficient exeuse therefor.he has refused to
comply with that direction. An application to locate scrip is not com-
plete unless the scrip on whieh it is based accompanies the application.
It is aside from the question to urge that it has never been the practice
to require the serip to be filed in the record where the application to
locate has been rejected and an appeal taken. Thereisneither practice
nor precedent to warrant the witholding of the serip where it is-specif:
ically called for by the Department, as in this instance. It is not
necessary that the Department should designate the reasons why the
~ filing of the scrip is required. They may be numerous, and many
readily suggest themselves. . The failure of McChesney to complete his
application to locate by filing in the record the serip upon which it
~ is based, when called upon by the Department to do so, leaves the
record without sufficient evidence to show that McChesney now has or
ever had the qualifications necessary to enable him to locate said scrip. -
Your decision therefore, rejecting McChesney’s application is affirmed,
for the reasons therein stated, and the additional reason herein given,

Your decision rejecting the pre-emption filing of McAllister and the
applications of the city of Aberdeen, is also affirmed. The application
above noted, filed by thie mayor of Aberdeen to enter said tract in trust
for the townsite occupants of said tract, since your decision was ren-
dered, is hereby returned to your office for appropriate action thereon.

- Among the papers in the case is an application of the Chicago, Mil-
waukee and St. Paul Railway Company, for a modification of your
office decision of January 15, 1895, in so far as it affects its alleged
rights to twenty acres of said tract awarded it for. depot quarters,
under the act of March 3, 1875, by the Department on March 9, 1887,
Said railroad company.avers-that it had no notice of the hearing. of
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May 10, 1894, -and had no opportun1t5 to protect its interests at that
~hearing.

_ That petition was tmnbnntted lere bv your office letter “G” of
- April 13, 1895.

The twenty acres referred to by said railroad compfwv consists of a
strip of land four hundred feet off the whole east side of said quarter
section. It was awarded to said railroad company for depot grounds,
by the Department on March 9, 1687 under ‘the provxswns of the act
of Mareh 3, 1875.

- The 'leld of said lands, however, was expressly mdde sub3@ct to ‘111
valid existing rights of third pa1t1es

In passing on the application filed by the mayor of Abeldeen liereby.
returned for action, you will consider and pass upon the alleged rights
of said railroad company in the premises.

APPLICATIOI\‘r TOR SURVEY.
"CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., August 7, 1895.

To United States Surveyors-General and Registers and Receivers of United
States District Land Offices. '

: GENTLEMEN: The circular of this office chted June ‘)4 1885, rgla-
tive to surveys under the provisions of section 2401 Rewsed Statutes
of -the United States, and the acceptance by receivers of public moneys
of certificates issued for deposits made under the provisions of' said sec-
“tion, is hereby revoked, and the following substituted therefor:

1.. The provisions of law governing such surveys and the issue and
application of certificates of deposit on account theéreof, are sections
2401, 2402, and 2403, as aménded by the act of August 20 1894.

- Section ‘)401 —(As amended by act of Augnst 20, 1894.)

" When the settlers in any township not mineral or reserved by the government, or
persons and associations lawfully possessed of coal lands and otherwise qualified to
make entry thereof, or when the owners or grantees of public lands of the United
States, under any law. thereof, desire a survey made of the same under the authority
of the surveyor-general and shall file an application therefor in writing and shall
deposit in a proper United States depository to the eredit of the United States a
sum sufficient to pay for such survey, together with all expenditures incident thereto,
without cost or claim for indemnity on the United States, it shall be lawful for the
surveyor-general, under such instructions as may be given him by the Commissioner
of the General Land Officé, and in accordance with law, to survey such township or-
such public Jands owned by said grantees of the government, and make return °
-thereof to the general and proper local land office. Provided, That no application.
shall be granted unless the township so proposed to. be surveyed is within the range
of the regular progress of the public surveys embraced by existing standard liues or
bases for township zmd subdw1sxona1 surveys..
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Section 2102.—The deposit of moneys in a proper United States depository, under
the provisions of the preceding section, shall be deemed an appropriation of the sum
so deposited for the objects contemplated by that seetion, and the Secretary of the
~ Treasury is authorized to eause the sums so deposited to be placed to the credit of
the proper appropriation for the surveying service; but any excesses over and above
the actual cost of the surveys, comprising all expenses incident thereto for which
they were severally deposited, shall be repaid to the depositors respectively.

Section 2403.—(As amended by the act of August 20, 1894.)

Where settlers or owners or grantees of publie lands make deposits in accordance.
with the provisions of section twenty-four hundred and one, as hereby amended,
certificates shall be issued for such deposits which may be used by settlers in part
payment for the lands settled npon by them, the survey of which is paid for ont of
such deposits, or said certificates may be assigned by indorsement and may be
received by the government in payment for any public lands of the United States in
the States where the surveys were. made, entered or to be entered, under the laws
thereof.

APPLICATIONS FOR SURVEYS,

2. The amended law authorizes applications for surveys by settlers,
or by persons and associations lawfully possessed of coal lands and
otherwise qualified to make entry thereof, or by the owners or grantees
of public lands of the United States under any law thereof.

SETTLERS’ APPLICATIONS,

3. The law contemphtes bona fide surveys upon bona jule appli-
cations by actual settlers. Settlers are persons who have attached
themselves permanently to the .soil. Nomadic persons and persons
employed by others to make applications for surveys or to make alleged
settlements  for the purpose of acquiring a title to lands to be trans-
ferred to others are not settlers within the meaning of the law and are
not lawful applicants under the provision allowing settlers to make
deposits for public land surveys. '

4. In the case of applications for surveys by settlers the body of
such settlers in the township, the sarvey of which is desirved, must join
in the application. There must also be a sufficient number of settlers
to show good faith and to indicate that the survey is honestly desired
for the benefit of existing actual settlements as contemplated by the
law.

5. Applications for surveys must be made in W1~1t1ng, and must dexig-
nate, as nearly as practicable, the township to be surveyed, and state
that the applicants are well acquainted with the character and condi-
tion of the land included in said township, and that the same is not
mineral or reserved by the government., Such applieations must also
particularly deseribe the land sought to be surveyed, stating whether

-the same is cultivable, grazing, timber, desert, swamp, mountainous,.
rocky, &e., and the reasons why it is claimed to be non-mineral, and
must state the number of settlers in the township, the character
and duration of their inhabitaney of the land, the extent and value of
their improvements, the nses made of the land, and the quantity under

P



DECISIONS RELATING TO THE PUBLIC LANDS. 79

cultivation. The situation of the township in respect to lines of public
communication, and the progress of the settlement of the country
should be described, and ali facts and circumstances stated which will

- enable an intelligent judgment to be formed in respect to the propriety
of makmg the survey applied for. These statements must be verified
by affidavit, and applicants must also declare that their applications
are mace in good faith and not for the purpose of enabling a surveying
contract to be obtained, nor at the instance or in the interest or for the
benefit of any other person.

6. Townships within known mineral belts or known to contain min-
eral lands or lands reserved by the government are not surveyable
under this system. !

7. Surveys under the deposit system are authorized only where -
“the township so proposed to-be surveyed is within the range of the
regular progress of the public surveys embraced by existing standard
lines or bases for the township and subdivisional surveys” Under this
provision of the law it will be held that only township exteriors and
subdivisional lines are surveyable, and that the deposit system is not
applicable to the survey of standard lines or bases.

8. Retracements, or the resurvey of lines previously surveyed will
not be deemed anthorized under the deposit system..

9. Surveyors:general will -critically examine all apphc&tlons for
survey, testing the accuracy and reliability of the statements made by
their knowledge of persons and lands and the best information they
cah obtain. They will reject all applications not believed by them to-

“be made in good faith, and upon truthful statements of fact. '

10. When an application for survey is approved by the surveyor-
general, he will- transmit the same to this office, with the required proofs
and his report upon the same, giving his reasons in full for the recom-
mendation made. It is not believed that fictitions applications, or
applications procured at the instance of surveyors or of operators in
contract surveys, or applications designed to open unsettled townships
to fraudulent entry can successfully be imposed upon vigilant and
faithfal officers. Surveyors-general will therefore be held to strict

- acéountability for their recommendation of applications or contracts
hereafter found to be fietitious, frandulent, or speculative.

11. If the application is approved by this office it will be returned to
thre surveyor general with authority to furnish the necessary estimate
to applicants, and, apon proper: deposu: being made, to enter into con-
tract for the executlon of the survey. '

12. The surveyor-general will furnish applicants with two sepamte
~ estimates, one for the field work and one for office expenses. He will
estimate adequate sums, and the practice of requiring additional
deposits to cover excess costs will be discontinued .except when
expressly authorized by this office.
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13, Upon receiving such estimmates, applicants may deposit in a
proper United States depository (which should bein the land district
in which the township to be surveyed is situated) to the credit of the
Treasurer of the United States on account of surveying the public.
lands and expenses incident thereto, the sum so estimated as the total
cost of the survey, including field and office work. If there be no
public depository in the land district in which the lands are situated,
the deposit may be made in an adjacent land district.

14. Surveyors-general will not, under any circumstances, accept, for
the purpose of making the deposit moneys from applicants for surveys,
either field or office work, but will instruct the applicants to deposit the

~amount in accordance with the instructions eontfuned in plecedmg
- paragraph.

15. For convenience in the use and apphcatmn of certificates, the
-deposit should be made in such sums as that no celtlﬁcate shall bear a
face value of more than two linndred dollars.

16. Applieants must be instructed fully as to ) the neecessity of imme-
diately transmitting the orig Jinal certificate to the Secretary of the
Treasury, the duplicate to the surveym general, and the retention of the
triplicate.

- 17. When: evidence of the required deposit is furnished in accordance

with the foregoing regulations the surveyor-general will invite proposals

for the survey by notice posted in his office for a period of thirty days,

specifying the survey to be made, and stating that the contract will be
let to the lowest responsible bidder (being a practical and reliable sur-
veyor) at rates not exceeding those established by law for surveying the
public lands. A copy of such notice will also be transmitted by the
surveyor-general to the register and receiver of the land district in
which the township to be surveyed is situated, and it shall be the duty
of registers and receivers to post such notices conspicuously in their
office. '

18. The surveyor general will prepare a contract with the accepted
bidder, and transmit the same to this office for approval in the usnal
manuner, ' _

19, Triplicate certificates of deposit are receivable from the settlers
making the deposits in part paymen-t‘fo'r the lands settled upon by
them, the surveying of which is paid for.out of such deposits,

20, The triplicate certificates may be assigned by indorsement and

when so-assigned may be recrived in payment for any public lands of
the United States entered or to be entered under the laws thereof in
the States in which the lands surveyed for which the deposit was made
are situated. , ’

© 2. Such certificates hereafter issued will not be regarded as assign-
able or receivable until the township for the survey of which the de-
posit was made has been surveyed, and the- plat thereof filed in the
distriet land office.
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22, Where the amount of a certificate or. certificates is less than the
value of the lands taken, the balance must be paid in cash,

.23. Where the certificate is for an amount greater than the cost of
the land, but is surrendered in full payment for such land, the receiver
will 1ndorse on the triplicate certificate the amount for which it is
received, and will charge the United States with that amount only.

'24. There is no provision of law authorizing the issue of duphcate '
celtlﬁcates for certificates lost or destroyed.

EXCESS REPAYMENTS.

95 ‘Where the amount of the deposit is greater than the cost of the
survey, including field and office work, the excess is repayable upon an
account to be stated by the surveyor-general.

26. The surveyor-general will in all cases be car eful to expreﬁs upon
the register’s township plat the amount deposited by each individual,
the cost of survey in the held and office work, and the amount to be
refunded in each case.

27. Before transmitting accounts for refunding excesses the surveyor-
general will indorse on the back of the triplicate certificate the follow-
ing, “$ refunded to ———, by account transmitted to the
General Land Office with letter dated —— 7 and will state in

~the account that he has made such indorsement. Whele the whole
amount deposited is to be refanded. the surveyor-general will require
the depositor to surrender the triplicate certificate, and will transmit 1{1
to this office with the account.

-+ 28. No provision of law exists for refundmg to other than the depos

1t01 nor otherwise than as referred to in the ‘preceding sections.

- ASSIGNMENTS,

29, Certificates ‘“may be assigned by indorsement.” The indorse-
- -ment required is that the person in whose name the deposit is made
shall write his name on the back of the triplicate certificate.

30. When there are several parties to, or assignees of, one certificate;
the register and receiver will make the proper indorsementon the trip-
licate certificate, showing the satisfaction of the pro rata share of each
party interested. They will make the same notes on the register’s cer-
tificate of purchase and-the receiver’s original and duphcate receipts,
© 31. When the entire amount of a certificate is not satisfied at the
same time, the triplicate should be retained by the receiver until satis-
fied. But such certificate should as far as practicable be satlsﬁed dur-
ing the current quarter.

32, Certificates are not receivable in payment of fees and commis-
sions chargeable by registers and receivers undel section 2238 Revised
Statutes of the United States.

1438—voL 21—6
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REGISTERS’ AND RECEIVERS’ RETURNS

'33. In their monthly cash abstracts the 1eglster and receiver will
designate the entries in which certificates of deposit are used and the
balance paid in cash, if any, noting on the certificates of purchase and
. receipt the manner of payment. The receiver in his monthly account-
current will debit the United States with the amount of such certifi-
cates, and in his quarterly accounts will specify each entry with these
certificates, giving number, date, amount for which received, by whom
and with whom the deposit was made, and debit the United Stateq Wlth
the same.

34, The receiver must write across the face of each accepted cer-
tificate the date of its receipt in payment of land, the number of the
entry, and deseription of the tracts sold.

35, Certificates received in payment for lands sold must be for-
warded onee a month to this office, Wlth letter of transmittal and
‘abstract. (Form 4-543.)

36. Surveyors-general are directed to instruct their depubies that
they must designate in the field-notes and plats of their surveys the
location of each and every settlement within a township surveyed,
whether permanent in character or not, together with the names of
such settlers and their improvements, if any.

37. When no settlers are found in a township, the field-notes of sur-

vey must expressly so state, and any omission to describe the settle-
ments and improvements, or the absence of one or both in the field-
notes and plat, will be deemed a sufficient cause to infer fraud and the
accounts of the deputy will be suspended until such omission shall
have been supplied. A suspension of the commission of the deputy
will in the mean time take place, and all the facts will be reported to
this office for consideration and action. , ,
- 38. In every case of a contract heretofore or hereafter approved which
the surveyor-general has reason to believe was frandulently procured,
such contracts and the accounts thereunder must be immediately sus-
pended and the facts reported to this office.

CERTIFICATES ISSUED PRIOR T0 AUGUST 20, 1894.

39, Receivers of public moneys in 'accepting in payment for public
lands, certificates issued for deposits made under the provisions of sec-
tion 2401 (prior to the amendments of said section by the act of Angust
20, 1894), are guided by the following instructions: ' v
- 40, The triplicate certificates representing such deposits, are receiv-
able from the settlers making the deposits in part payment for their -
" lands entered under the pre-emption and homestead laws and situated

in the township the surveylng of which was paid for out of such
deposits. :
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41. The said triplicate certiﬂcates may be assigned by indorsemehts
and when so assigned be received in payment for lands ¢ entered by -
settlers nunder the pre-emption and homestead laws” of the United
States in accordance with the provisions contained in the following
paragraphs.

42, Triplicate certificates issued pr101 to the act of March 3, 1879,
can be used only in payment for lands situated in the townshlp the

. surveying of which was paid for out of such deposits.

43. Triplicate certificates issued subsequent to the act of March 3,
1879, and prior to the act of August 7, 1882, can be used in payment
for I{mds in any land district. '

44, Triplicate certificates issued on and after Au gust 7 , 1882, and
prior to August 20, 1894, can be used in payment for lands only in the
land distriet in Whlch the surveyed township is situated, except when
issued for additional dep0s1ts upon contracts entered 1nto prior to
August 7, 1882.

45, Tupheate certificates 1ssued subsequent to the act of August 20,
1894, for additional deposits to cover costs of surveys under eontlacts
entered into prior to August 20, 1894, can be used only in payment for -
lands “ entered by settlers under the pre-emption and homestead laws”
of the United States, and in conformity to ex1st1ng, law at the date such
contract was made. .

COAL CLAIMANT’S APPLICATIONS. -

In, addition to the rights of settlers, referred to in the foregoing
" portions of this circular, sections 2401, 2402, and 2403 U. 8. R. 8., as
amended by the act of August 20, 1894, embrace provisions in favor
of “persons and associations lawfully possessed of coal lands and
otherwise qualified to make entry thereof.”

The coal land laws contained in sections 2347 to 2352 U. 8. R. 8.,
provide methods by which persons properly qualified may become law-
fally possessed of coal lands even before the survey of the lands, and
‘be entitled to enter the same after survey. For particular information
in regard thereto, reference is made to Departmental circular of July
- .81, 1882, entitled ‘“Coal Land Laws and Regulations Thereunder.”
Such parties, in cases where the tracts of which they are lawfully
possessed are still unsurveyed, may, under said sections 2401, 2402, and
2403, as amended by act of Aungust 20, 1894, apply to the surveyor
genera,l for the surveying district in Whlch the lands are included, for
a survey of the township or townships including the land aceording to
the provisions of said sections. Such an application must be accom-
panied by the affidavit of the applicant or applicants substantially as
prescribed for declaratory statements on page 7 of the said circular of
July 31, 1882, corroborated by the testimony of two or more witnesses,

in Whlch the quahﬁeatlons of the applicants, the character and location o

of the land, indicating the township or townships. in. which it is
- included as nearly as practicable, and other essential facts must be so
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set forth as to satisfy the surveyor general that the case comes prop-
erly within the provisions of the law as above given. He will there-
upon, if he approves the applieation, transmit the same to this office,
with the required proofs and his report. Subsequent proceedings will
be governed by the regulations as hereinbefore given under the head
" of “Settlers’ Applications.” '

OWNERS OR GRANTEES APPLICATIONS.

The same rights accorded to settlers and to persons and associations
lawfully possessed of coal lands and otherwise qualified to make entry
thereof are extended also to “the owners-or grantees of public lands of
the United States under any law thereof,” and substantially the same
instruetions will apply to the last mentioned class of cases, as those
above expressed with regard to the other classes of cases.  The appli-
cants must produce with their applications proof of their ownership of
the land to consist of their own affidavits, corroborated by witnesses,
and such other proof as may be available to satisfy the surveyor gen-
eral of the essential facts, including a showing of the location of the
land, in what township or townships situated, as nearly as practicable,
the statute making the grant, or other source of title, as well as the
identity of the applicants, with the true owners or grantees.

The surveyor general, if he approve the application, will transmit the
~ same to this office, with the proofs and his report, as provided for in
the other classes of cases. In regard to subsequent proceedings, the
instructions given under the head of “Settlers’ Applications” will gen-
erally apply. ’ .
’ 8. W. LAMOREUTX,

: L Commissioner.
Approved: _
Wi H. Sius,
Acting Secretary.

OKLAHOMA: TOWN LOTS—SETTLEMENT-OCCUPANCY.
L. B. SHAPLAND BT AT.

A portable. buslness stand established in the street in front of a town lot, is not set:
tlement upon, of occupancy of said lot. :

Persons entering the te111t01y of Oklahoma prior to the time-fixed therefor are, dlS-
qualified as applicants for town lots; and the improvement, or ococupancy of such
a pemou, or-a certificate of right issued to hlm, invests him with no 11nht to a

© town lot.’

The possesmon and occupancy of the ba,ck pmt of a town .lot, entitles the occupan’s
30 a deed for the whole lot, in the absence of any qualified prior occupant of
said lot.

- Acting g Seca etcwg/ Suns to. the Oommzsswner of the Genea al Land Office,
' August 8; 1895. - ’ (B, E.WL)

STATDMENT —TIn ‘this case L. B. Shapland, W. B. Richmond and
gt F. Way are adverse applicants. for deed to lot 3, of block 55, in
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Guthrie, Oklahoma, and the town has intervened and is contending
that neither of the parties is entitled to deed, and that the lot should
be awarded to the municipal government. ,

"~ The townsite was settled on the day of the openlng, Apul 22, 1839

and surveyed on the 8th of May. Before the survey some of the _set_

_tlers understood that the lots of block 55 would front north-on Okla-
homa avenue, but by the survey they were fronted east on Second
street.

W. H. Jenkins was one of' those who thought the lots Would front
north, and at two o'clock in the afternoon of the opening day he staked
off a lot near the west side of the block, fronting thirty feet on Okla-
homa avenue and running back one hundred and forty feet., He oceu-
pied this lot until the next day, -April 23, and then relinquished his
claim to the claimant, L. B. Shapland, who immediately inclosed the
rear end, and erected a store on the front, and has continued to occupy
it for business purposes ever since. As the block was surveyed this
lot lies at right angles across lots 1, 2, 3, 4 and 5, and part of the way
across lot 6, a little back of their center

It is upon-the strength of this personal possession and occupancy of
this lot fronting north, and a certificate of right issued by the provi-
‘sional town-authorities to Jenkins and assigned to him, that Shapland
claims deed.

The claimant, John F. Way, claims through purchase from B T,
Morgan, who entered the townsite the day before the opening, in vio~
lation of law and the President’s proclamation, and before 12 o’clock
of the opening day took possession of thelot 3 as surveyed.

Morgan procured a certificate of right from.the provisional town -

“authorities, and continued to occupy the lot until June 7, 1889, when
he sold his pretended claim to Way, 8. T. Marsh and Van Martin, for
$1500. The testimony shows that these three persons were equally
interested in the lot, though the quit-claim deed was to Way alone.
Morgan had previonsly made about $300 worth of improvements on
the lot, and he continued to occupy it, though it is claimed in the tes-

“timony that he did so as Way’s tenant, and that he paid him $35 per
month rent for a room only eight by twenty feet in size. Shortly after-
wards Martin sold his interest to Mrs. Morgan for $500, but no deed or
other instrument of writing was executed. Way has never occupied the
ot in person, but claims to have put $200 worth of improvements on it
in addition to the $300 that Morgan had made, and that Morgan has
continued in occupancy as his tenant. This is the basis of his claim.
" Richmond’s claim is far less tangible. He claims to have had a stock
of stationery and guns upon an ordinary canvas sleeping cot, which he
set down in the street near the front of lot 3, as a business establish-
ment, in the afternoon of April 23d. He continued in this sort of busi-
ness for several days, moving his cot. short distances as the crowd
shifted about.in. the vicinity. At night he put his cot in.a tent across -
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the street from the lot, and slept at a boarding house. - He claims,
however, to have driven a few stakes on the lot, but the location of these
stakes in the testimony is quite indefinite. When the survey was made
he was doing business in the street in front of lot 3, and was required
by the police to move. It also appears that he attempted to take
possession of the lot and was thrown off.
" The townsite board was unanimously of opinion that Richmond had
. no claim; that Morgan was disqualified by his entrance into the Terri-
tory prior to 12 o’clock noon on the opening day, and that his sale to
‘Way, Marsh and Martin was not made in good faith. Two members
decided that neither of the parties was entitled to deed, and one mem-
‘ber held that Shapland was entitled to so much of lot 3 as was covered
by the lot staked out by him fronting north on Oklahoma avenue—that
is, a block of lot 3, near the rear end, twenty-five by thirty feet in area.

On appeal, the General Land Office reversed the townsite board, and
held that Shapland was entitled to lot 3 as surveyed, and then Way:
appealed to the Department. .

OrINION.—A portable business stand established in the streetin front
of a lot is not a settlement upon or oceupancy of the lot, and in this case
" Richmond’s hap-hazard, unsubstantial staking of the lot, and carrying
on of business in the day time on a cot in the midst of the crowd:in the
street in front of it, and sleeping elsewhere at night, was not sufficient to
entitle him to deed, nor to give him any interest.in it whatever. . He
was not in possession of the lot, nor a settler upon, or oceupier thereof,
but a mere street vender.

By the act of Congress of March 2, 1889, all persons who invaded

the Oklahoma country prior to 12 o’clock, noon, April 22, 1889, were
disqualified to enter town lots, and in this case neither the improve-
ment and actual occupancy by Morgan, nor the certificate of right
igsued to him by the town clerk, invested him with any right of the
lot; and whether the transaction between him and Way was bona fide,
- or-collusive and fraudulent, as from the testimony it appears to have
been, it conveyed absolutely nothing to Way. And he is not entitled
to anything on the strength of the improvements made after the deal
with Morgan, whatever its character, because that was subsequent to
Shapland’s improvement and occupancy of the lot, and in violation of
his rights. Shapland’s right attached at the moment of Jenking’ set-
tlement, regardless of the unlawful prior occupancy of the front end
" of the lot by Morgan.

Shapland’s application was for the lot which he sfaked with front to
the north on Oklahoma avenue. The Commissioner of the General -
Land Office denied the application in that form, but held that his
improvement and occupancy of the part of lot 3 embraced therein,
being prior to that of any other qualified claimant, entitled him to a
deed to the whole of it. That was a correct decision. The law does
not prescribe that settlement and improvement shall be made, and
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occupancy established and maintained, on any particular part of a lot,
and in the absence of any qualified prior rightful occupant of the front
part of lot 3, Shapland’s possession and occupancy of the back part
was possession and ocecupancy of the whole of it, a.nd entitles him to a
deed to the whole of it.

And it is immaterial that Shapland, in 0bv1ous ignorance of his
rights, applied for a deed that he was not entitled to, and failed to -
apply for the one to which he had a clear right. : His application may
be considered as amended, and thée record showing that he is now -
dead, the townsite board will -be directed to execute deed to his heirs.
~ With this nodification, the decision of the Commissioner of the
General Tand Office is affirmed. '

ARMED OCCUPATiON ACT—PER_MIT TO SETTLE.
'HAMILTON’S HEIRS v. FLORIDA CENTRAL AND PENINSULAR R. R. Co.

Aperunt to settle on a specified tract is a condition precedent to obtaining title
therefo under the act of Autrust 4, 1842,

Actm J Secretary Sims to the Commissioner of the General Land Oﬁice,
August 9, 1895 (G« C. R.)

- The Heirs of Mary E. J. Hamilton, by attorney B, F. Hampton, have
" filed an application for a writ of certiorari directing your office to certify
the record in the case involving the application of the deceased, made
July 29, 1843, for a permit to settle on SW. 1 of Sec. 14, T. 15 8., R.22
E. (xameqvﬂle, Florida, under the act of August 4, 1842 (5 Stat , 502),
‘ known as the ¢“Armed Occupation Act.”

A copy of your office decision “F7” of April 25,1893, is filed with the .
application, from which it appears that the deceased (Mrs. Hamilton) -
never was granted a permit from the register of the land office to make
settlement on the land asrequired by the first section of said act. Her
application was rejected when made (1843), because it then appeared
that permits had already been issued in excess of the amount author-
. ized by the act (200,000 acres—Sec. 7). It being the opinion of your
office at that time that many permits were rendered void because of
- failures of permittees to make settlement according to section 3 of the
act, it was intimated, in a letter addressed to Hon. Moses Levy (Novem-
ber 3, 1843), that permits might be granted to the full amount of lands
authorized by the act (supra), if it should be found that a quantity of
lands still remains liable to be located, when illegal locations were
eliminated. Instructions were accordingly given (November 3, 1843),
to withhold the land claimed by Mrs. Hamilton from sale until the same
“had been fully reported by them and acted on by the Department.”
© 1t further appears that upon a subsequent investigation and compu-
tation of the quantity of land taken under the act, it was found that
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after all the legal and regular locations had been satisfied and illegal
ones re]ected a quantity of land remained more than sufficient to satlsfy
the claim of Mrs. Hamilton.

But on August 20, 1845, your office held in the case of (:askms and
others, including M1s Hamilton, that parties so. situated would have to
seek relief through Congress, inasmuch as the power of the executlve
had been exhausted by permits already granted.

- The tract in question was afterwards treated as public lands the N.
% of the SW. % of said section was entered by one Mc¢Plerson, A_ugusb
3, 1867, and the 3. 4 of the SW. 1 of the section was entered by one
Bmall, August 3, 1867, and both these entries were canceled by your
office letter “C” of July 15, 1867, for failure to make proof within the
statutory period.

Under date January 18, 1882 the W, % of the SH. £ of said section
was selected by the Atlantie, G_ulf and West India Tmnsm Company
(now Florida, Central and Peninsular R.R. Co.), and on March 29,
1882, the B.  of the SW. 1 of said section was selected by the same
company. _
" It thus appears that your office long since not only rejected Mrs.
Hamilton’s claim, but thereafter treated the land as public lands of the
United States.

- Thatwhich the act made as a condition precedent to obtaining lands,
namely, a permit from the register, was never obtained, but the appli-
cation therefor was denied.

It is unnecessary to discuss the right of the 1a11rowd compa,ny to the
lands it sufficiently appears from the copy of your office decision,
transmitted with this application, that your office did not err in reject-
ing the application, and therefore the writ prayed for, even if allowed,
could not be of ultimate benefit to the applicant.

The application is therefore denied.

PAYMENT—-UNITED STATES COMMISSIONER.
W. J. Ports.

The payment of the purchase price of a tract of land to a United States Commis-
sioner, by one who executes his final proof before such officer, is not authorized
by law, and is at the risk of the entryman.

Acting Secretary Sims to William Clancy, Chicago, 1llinois, August 9,
1895. (W. M. B.)

I have considered the matter submitted to the Secretary of the Inte-
rior by your several letters and papers transmitted therewith, respecting
the action and conduect of John 8. Noble, United States Commissioner
for South Dakota, in receiving, on September 10, 1894, from W. J, Potts
(who submitted final proof before said Noble upon an entry made for a



DECISIONS RELATING TO THE PUBLIC LANDS. - 89

" certain tract of land situate in the Watertown land distriet, in said
State) the sum.of $408.00, purchase mouney therefor, for the purpose. of
turning over the same to the receiver of the land ofhce of said distriet,.

" it being-made to appear that Noble has embezzled the amount placed
in his hands-for the object stated; the said Noble also having received
the sum of $12.50 for and on account of publication and other fees,

- which it appears from the showing made has never been accounted f01
by him.

You request to be informed What jurisdiction this Depa.l tment has
over the matter, and if any, to have 1)01nted out to you Potts’ 1emedy
under the law. -

The law authorizes, unde1 certain circumstances, the makmg of ﬁnal .
proof before a commissioner of the United States court, or the clerk of
any court -of record, but the rule has been laid down and well estab-

-lished that “the payment of the purchase price of a commuted home- -

stead entry to the clerk of a court, to be forwarded with the final proof,
is not authorized by statute, and is at the risk of the claimant.” Vide
case of Bledsoe ». Harris (15 L. D., 64).
" In the statement of the case contained in your letter of December
11,1894, the precise character of the entry made by Mr. Potts does not
appear, but; the principle enunciated in the above cited case, neverthe-
less, applies to purchase money for land obtained by or through any
kind of an entry under the public land laws, and the government is no
more responsible for the wrongful aet of the commissioner of a federal
court in respect thereto than it is for such act of the clerk of such court
or the clerk of a State court of record. '

Although Commissigner Noble was authorized by the proper officers
to take the proof in the case, still he had no right to demand or to receive
the funds in question, further than his own fees in the case, and when
Potts paid him the money he made said ¢ommissioner his own agent for
the purpose of turning the money over to the proper government officer,

“to whom alone it was properly payable, the commissioner not being -
authorized by law, or any authority from this Depamtment to act as
the government’s agent for such purpose.

Such recourse, as the facts and law may wa.rrant can be had against .

‘ - Noble before a proper tribunal.

DESERT LANDS—SELECTION BY STATES.

INSTRUCTIONS.

Aotm g Secretcwy Szms to the Commissioner of the General Land Office,
August 10, 1895. _ O (FWLG)

. I am in 1ecelpt of your office Ietter of Ju]y 30 1895, proposing a
certain change in ‘the regulations heretofore 1ssued concerning. the
selection of desert lands by certain states, under the act of Congress
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approved August 18,1894 (38 Stat. " 372—4‘)2) which change, you state,
is suggested by matters brought out in consultatlon with the state
engineers of Wyoming and Idaho.

Under the seventh paragraph of Instruc’mons, approved November
22 1894 (20 1. D., 442), the local officers are required to carefully and
critically examme all lists of lands selected by the State under this
act, and when so examined and found correct they are required to post -
the selection in ink on the tract-books. ‘

The purpose of the proposed change in the instructions is, as stated
in your letter, to explain the effect of the requirements of the circular,
s0 that all may understand that the filing of the map, plat, and list of
lands will make a temporary segregation of the lands.

By the proposed change the following is added to paragraph one:

" Upon the filing of sach map and accompanying plan of irrigation, the lands
embraced therein will be withheld from other disposition until final action is had
- thereon by the Secretary of the Interior. If such final action be a disapproval of
the map and plan, the lands selected shall, without further order, be subject to dis-
position as if such reservation had never been made; and the local officers will make :
the appropriate notations on the tract hooks and plat books, opposite those pre-
“viously made, in accorda,nce with the requirements of paragraph 7.

From a careful review of the matter, I can see no objection to the
proposed change and the same is accmdmgly approved and the clrcular
modified accordlngly

CAGLE ». MENDENHATL.

Motion for review of departmental decision of May 16, 1895, 20
L. D., 446, denied by Acting Secretary Sims, August 8, 1895,

‘PRACTICE—APPEAL——CERTIORARI—APPLICATION. }
MEYERS ET AL, ». BELL’S HEIRS.

A writ of certiorari will not be denied on the ground that the applicant did not seel
relief by appeal, where the General Land Office erroneously denies the right of
appeal before an attempt to exercise the same is made.

A writ of certiorari will not issue on Dehalf of an applicant that is not asserting

‘ any specific Tight under the public land laws, and whose statements, if true,
‘show that he is precluded from asserting any sueh right hereafter.

Acting Secretary Sims to the Commissioner of the General Land Qjﬁce,'
August 9, 1895, (G. C. R.)

Your office letter “G” of June 14, 1895, transmits the petition of
Joel B. Meyers, Philander W. Knmpp E. D Hewett and Stephen R.
. Crews, asking that the proceedings in the case of said petitioners .

Heirs of Louis Bell, involving lot 8, Sec. 24, T. 29 S., R. 18 E., Gaines-
ville, Florida, be suspended and the case transmltted to thls Depart-
ment for action, ete.

The land in controversy is a portion of the abandoned Fort Brooke
military reservation, and was the subject of a decision by this Depart-
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ment, July 24,1894 (19 L. D., 48), in the case of Mather et al, v. Hack-"
ley’s Helrs (on review). Refelrmg to the claim of the heirs of Bell to
‘the Iot in question, said departmental decision reads as follows:
On the 22d day of March, 1883, the day on which the lands included in the Fort
Brooke reservation were opened to entry, Louis Bell was residing npon that subdi-
- vision known as lot No. 8, Sec. 24, T. 29 8., R. 18 E., 1ntendmo to make the same his
permanent home. He was gqualified and sought to assert his settlement rights by
an application to file prior to the order in which the local officers were directed to.
allow no entries upon =said lands. The claim of the heirs of Bell might properly
be rejected upon the technical ground that the land in controversy was, at that
. time, included in the homestead entry of Carew, but inasmuch as said homestead
claim was subsequently limited so as to exclude the lof oxr subdivision upon which Bell
resides, and inasmuch as there is no other claimant to said legal subdivision who ,
has a superior right to Bell, and for the further reason that his good faith calls for
the exercise of the supervisory power of ‘the Department, the same Wlll be upheld,
but limited to said subdivision.

Again, the decision reads: “It will be observed that I have recog-
nized the settlement rights of Bell and others,” ete.

With this petition is also transmitted a copy of your office decision
of May 1,1895, from which it appears that in pursuance of said depart-
mental declsmn Eliza A. Bell, one of the heirs, submitted final proof
(December 11, 1894,) before the clerk of the circuit court for Hillsboro
county, Florida. The petitioners herein appeared and protested against
the acceptance of the proof, on the ground that the same was not made
within the statutory period; that the law had not been complied with
in the matter of residence, improvement and cultivation; that the set-
tlement was made for speculative purposes, and, fma,lly, that pro-
testants had been holding portions of said lot adversely to Bell, from
one-half to five years each, and that a part of the tract had been used
and occupied for five years for purposes of trade and busmebs, and is
desirable only for subdivision into building sites. :

The register and receiver held that the questions raised by the pro--
test were res judicata, and no valid adverse claim to the land exists,
and, therefore, recommendeéd - the dismissal of the protests and the
allowance of the final proof. ‘

Your office found that portions of lot 8 were occupled by protestants,
but.not-with the consent of Louis Bell or his heirs, and that this ocou-
pancy was subsequent to Bell’s settlement; that the lot is worth at

least $1,000 per acre for subdivisions into building sites, and theimprove-
ments placed thereon amount to from three hundred tofive hundred
dollars. Your office also held that the right of the heirs of Bell to the
- lot, and the questions raised as to- the value of the land for trade and
business purposes had been settled by this Department in the decision
quoted, and were therefore res judicata; that the. final proof shows
satisfactory compliance with the pre-emption law; that the protestants
show no interest, present or prospective, in the land in controversy, and
have no right of appeal, citing Cyr et al. . Fogarty, 13 L. D., 673, and
Susie B. Moore et al., 17 L. D.; 298. Your office accordingly dismissed
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the appeal, and further held that “no appeal from this decision will be
entertained,” but advised them of their rights under Practice Rules 835
- 84 and 83,

- No appeal was taken from your office decision, for the mamfest rea-
son that protestants were advised that the same would not be enter-

tained. As a rule; a petition for certiorari will not be éntertained, if
the applicant has not sought relief by appeal. Smith ». Noble, 11 I,

D., 558. But-where, as in this case, your office erroneously demes the
nght of appeal before the attempt to exercise that right has been
made (Sanders v. Northern Pacific R. R. Co., 15 L. D., 187), the fact
that no appeal has been taken will not of 1Lself be allowed to debal
the writ prayed for.

The findings of your office, to the effect that Bell and his heirs were
the prior settlers on the lot, and that protestant% occupied the same
without the consent of Bell or his heirs, are not denied in the petition.

" Petitioners fail to state what interest they have in the land other
than that they occupy the same. They fail to state in what way they
would be benefited should your office decision be reversed. Indeed, if
the matters set up in the petition are true, namely, that “a part of
said tract has been used and occupied for five years or more for trade
and business,” the petitioners could not enter the land, or obtain any
rights thereto, except under the townsite laws, and no apphca‘mon of
that kind is before me. Upon their own showing, therefore, it is seen
that the applicants are not directly elaiming any rights to the land
under any public land laws, and their statements preclude them from
asserting, as individuals, any rights hereafter. Without showing some
such rights, either pxesent or prospective, or indicating in some way
how they may become legally invested with such rights, they are not
-~ in a position to have your office decision reviewed under the ert
prayed for. : : :

Again, the petition fails to sta,te in what Way potltlouels have been
injured by the action heretofore taken in the case, and nnder such cir-
cumstanees a writ of certiorari will not issue. ' Jhilson P. Cummins,
20 L. D., 130. '

" The petition is denied.

AGRICULTURAL ENTRY—DISCOVERY OF MINERAL.

ARTHUR ». BARLE.

After the purch&se of a tract of land, under a commuted homestead entry, and the
issuance of a final certificate therefor, a discovery of coal on such land will not
defeat; the issnance of patent.

Acting Secretary Stms to the Commissioner of the General Land Office,
August 9, 1895, : (J. L P.)

By your office letter « M of May 22, 1894, you transmitted to this
Department the appeal of John Arthur from your office decision of
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February 1, 1894, dismissing Arthur’s contest against commuted cash
entry No. 7414 made 'by Edward*P. Earle June 29, 1892, for the SE.
of the SL 1 and the W. % of the SW. 1 of Sec. 2( and the NE. % of
the NE. £ of Sec. 34, all in T. 19 S R TW. Pueblo, Colorado, land.
distriet.

The .facts are, that ]]axle, on April 3 1891, made homestead entry
No. 6778 for the tracts above descnbed _allegmg seftlement thereon
March 16,1891; after due notice, final commutation proof was submit-

* ted before the clerk of the district court of Fremont county, Colorado,
on June 21, 1892, cash enfry No. 7414 being allowed June 29, 1892,

August 13, 1892, Arthur filed a corroborated protest against the
issuance of patent upon said cash entry, alleging that the ground cov-

" ered thereby is more valuable for deposits of coal than for agricultural
purposes, .and that the agrieultural claimant had not complied with the
law in the matter of residence upon his claim, -

Your office, by letter “H” of August 26, 1892, directed that a hear-
ing be had on said protest, which was finally had before the local office
December 21, 1892, hoth parties appearing and submitting testimony.
-~ July 11, 1893, the local office found in favor of Earle, and recom-
" mended the dismissal of the contest; and your office in the decision .
appealed from affirmed the decision of the local office. '

. It is found by the evidence, so far as the allegation that the tracts
in gquestion are more valuable for deposits of coal than for agricultural
purposes are concerved, that some deposits of coal of no commercial
value were discovered on the land by the protestant in August, 1892,

© - after the date of Earle’s final entry and the issuance of final certificate

to him; that two or three shafls were sunk on said tract, and that
small veins of coal were fonnd Whmh are not shown to have been of
any comwmercial value.

- At any rate, the discovery, baving been made mfter the -purchase of
said land and the issuance of final certificate to Harle, would not
‘defeat the issuance of patent; even though said land should have been
shown to bé more valuable for coal than for agricultural purposes, as
the conditions existing at the date of final entry determine whether
the land should be excluded from homestead entry on account of its
alleged mineral character. (See Rea et al. v. Stephenson, 15 L. D ;813
and Jones:v. Driver, 15 L. D, 514.)

It is shown that Earle had no-knowledge Whatever at the date of
fibal entry, or prior thereto, that there were any coal deposits of any
character on. said tract, and that protestant has completely failed to
-show that the tract was more valuable for its coal than for agricaltural
purposes. The evidence shows that Earle’s homestead entry was.made
in good faith; and that his residence, cultivation and improvement of
said tract'“ele of such a charactér-as to indicate that he had made
S‘Ll(l entry for the purpose of obtaining a home fOl thself and famlly

Your office decision is therefore affirmed.
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PRACTICE=MOTION FOR REHhARING-—-AMDN DMZDNT
VILE . MINOR

A rehearing can not be secured through an amendment of the contest affidavit that
essentially changes the natare of the charge.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 9, 1895. - (J. L. MeG.)

" Edwin Vile has applied for an order directing your office to certify to
the Department the record in the case of said Vile against Charles E.
Minor’s homestead entry for the B. 4 of the SL 1 of Sec. 6, T. 21 N,,
R. 1 E., Perry land district, Oklahoma.

I‘rom the record before me it appears that Vile brought contest,
against Minor, alleging that he (Vile) was the prior settler. On this
allegation a hearing was had, as the result of which the local officers
‘dismissed the contest. The contestant appealed, and your office (on
November 24, 1894,) affirmed their decision. On January 30, 1895, the
local officers transmitted to your office the contestant’s motion for a
rehearing, on the ground of newly discovered evidence. He alleged
under oath that, sinece the trial of the case, he had learned that Minor
entered the Cherokee Outlet about twenty minutes before noon of
September 16, 1393-—thus violating the President’s proclamation and
the law. Affidavits were submitted in support of the motion. Your
office, on March 14, 1895, denied theé motion, saying:

The contest was prosecuted on the ground of priority of settlement. The matter
set up in the motion by Vile constitutes an entirely different cause of action. Vile
may possibly institute another contest on the ground of Minor’s disqualification by

reason of his presence within the country during the prohibited period; but a
rehearing can not be granted on that ground. The motion is overruled.

TFrom the above decision Vile attempted to appeal to the Depart-
ment; but your office refused to recognize his appeal, ‘“for the reason”
(he alleges) ‘“that there is no appeal from decisions of this kind.” The
applicant has not furnished a copy of the decision of which he makes
this ambiguous summary; and it is left uncertain whether -your office
held that he could not appeal from the decision because it denied a
- ‘motion for a rehearing, or because it held that the so-called amendment

constituted an entirely different cause of action. For this failure to
farnish a copy of said decision, the application for certiorari might

" very properly be denied; but under the circumstances this failure will
be disregarded. The vital issue in the case is whether an allegation
that the defendant entered the Territory prior to the hour prescribed
by the law and the proclamation of the President could properly be
allowed as an amendment to a contest affidavit alleging that the con-
testant was the prior settler. It is clear that the new allegation
changes essentially the nature of the charge; and that thel efore your
office was correct in its ruling.
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It thus a,ppearmg that in case the record were to be tr ansnntted the
Department would affirm your decision, it would be needless to direct
its transmittal. The application for certlorarl is therefore demed

' RELINQUISHMENT—ATTORNEY—APPEAL.
NoVAK ET AL. v, CHAMBERLAIN.

The relinguishment of a claim during the pendency of a contest terminates the
interest of the claimant therein; and the attorney of such party is thereafter
. ‘without authority to take an appeal in sald case.
‘A stranger to the record is not entitled to complain of a decision, or be heard on
appeal before the Department.

Acting Secretary Sims to the 00m9msswnm of the General Land - Office,
: August 9, 1895, - (G.C.R.)

I have considered the petition for certiorari filed by J. D. MacDonell
and Frederick N. Weightnovel, asking that the proceedings in the
cagse of Anton Novak ». Enoch B. b]lamberlaln be certified to this
Department.

From a copy of your office demsmn of May 1, 1895, tramsmmted with
and made part of this petition, it appears that the land in controversy
is a portion of the abandoned military reservation of Fort Brooke, and
is deseribed as lot 11, Sec. 19, T. 29 8., R. 19 E. , Gainesville, Elorlda

In the case of M»ather et al. v, Hackley 8 Hens {(on review), 19 L. D.,-
48, this Department decided that E. B. Chamberlain settled on saJid'
* tract July 7, 1883, and that his claim for the lot will be allowed “should
there be no other legal obstacle in the way of his perfecting the same.”
Under this order Chamberlain made homestead entry thereof and sub--
mitted final proof thereon November 20, 1894, on which date Anton
Novak appeared -and filed a protest, alleging improper publication of
notice, failure to make proof within proper-time, failure to comply with
the law: as to residence and cultivation, and that the land was enteled
for speculative purposes.

Testimony was taken, and on February 4, 1895, the reglster and
~ receiver recommended that the protest be dlSIHISSGd
~ On February 27, 1895, Novak filed a relinguishment of his clalm to

the land, and 1equested tha,t his protest be dismissed.

On March 4, thereafter, Smith and Peeples filed an appeal on behalf " "

of Novak, and on the 14th-day of that month they filed an appeal in
behalf of J D. MacDonell and Frederick Weightnovel.

Your office, by decision dated May 1, 1895, held that Novak con-
cluded his right to prosecute his case by reason of said relinquishment,
and that his attorneys had mno right to appeal independently of their
client. The appeal was therefore dismissed, the case of Lauritson .
~Carlson, 15 L. D., 307, being cited as the authorlty for that action.
Your office also held that MacDonell and Weightnovel were never par-
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ties to the proceedings, appearing only as witnesses; that they show
no interest in the land, either present or prospective, and therefore
have no right of apeal, citing Cyr. et al. v. Fogarty, 13 1. D., 673, Susie
B. Moore, 17 L. D, 298, and Abraham v. Cammon, 11 L. D., 499,

The attorneys for appellants were duly notified of their rights under -
Practice Rules 83, 84 and ‘85, and a judgment was rendered upon the
record, stating that: ¢« The publication of notice by Chamberlain and
the final proof have been found satisfactory.”

It is insisted that the appeals taken in the name of \Tovak and the
petitioners should not have been dismissed; also-error in deciding that
no appeal would De entertalned until the partles should undertake to
exercise that right.

It is not denied that Novak volun tamly relingquished his elaim to the
land and dismissed his protest; he undoubtedly had the right to do
this, and when done, his attorneys were released from all further
duties in his behalf; the appeal taken by his atforneys after he had
relinquished all claims fo the land and dismissed his protest was with-
out authority. While under Practice Rule 104 attorneys are recog-
nized as ¢ fully controlling the cases of their respective clients,” still,
when clients of their own motion elect to discontinne proceedings then
commenced, it is not in the power of attorneys, who are the mere
agents of their clients, to prevent such action,

The petitioners herein were not parties litigant, but only Wltnesqes
for the protestant. They may have been interested in the case; they
may have paid the expenses of taking testimony on Novak’s protest H
they may have employed counsel, still -the record is silent as to their
interests. They made no protest, and for all that appears in the record,
they were disinterested in the results. In such case they can not be
- heard to complain of the decision reached by the local officers, being
strangers to the record. Henry D. Emerson, 20 L, D., 287,

"An application for a writ of certiorari will be denied, if it appears
that the applicant has not sought relief by appeal (Smith v. Noble,
11 L. D., 558)."

In the case at bar,; appeals were taken, but were dismissed by your
office. This waserror. Price». Schaub, 16 L. D., 125.

Although the appeal should have been tlansmltted, yetb it does not
appear from anything disclosed by the petition that your office erred
on the merits of the controversy. Novak did not appeal from the
decision of the register and receiver; his attorneys, as above shown,
had no right to appeal after he relinquished; the petitioners herein did
not occupy the status of litigants, and as strangers to the record their
appeal could not have been entertained, and, finally, your office held
that, Chamberlain’s final proof was satisfactory, and. that judgment is
not attacked by this petition, or in any manner shown to be erToneous,
on the merits of the controversy. Whiteford v. J ohnson, 14 L. D, 67,

- The petition is denied. -
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» SETTLEMENT RIGHT-RESIDENCE.
MoINNES ET AL. v. COTTER,

One who claims the righfto make a homestead entry on account of priority of Settle-
ment must show that the alleged settlement was followed by the establishment
and maintenance of residence. :

Acting  Secretary Sims to the Commissioner of the General Land Office,
August 9, 1895. (BE.M. R.)

This case involves the SW. i of Sec. 11, T. 47 N,, R.38 W, Mar-
quette Jand district, Michigan.

The record shows that on May 1, 1889, Donald McInnes and J ohn C.
MecAlpine made application to enter unde1 the homestead law the above
described tract, and at the same time Robert Cotter made like appli-
cation for the S 4 of the SW. 1 and NE 1 of the SW. 1, same section,
township and range,

These applications being simultaneous in tlme, a hearing was order ed .
to pass.upon the priorities of settlement, for though those settlements
were made at a time when the land was reserved, and consequently
could give the settler no rights as against the federal government, the
first settler would have superior equities over the others,

April 9,.1890, the local officers rendered their decision finding that
Cotter was the prior settler and recommending that he be allowed to
enter the land applied for by him, and that. the remainder of the land
in controversy be awarded to McInnes.” February 12, 1892, your office
decision was rendered affirming the finding of the local office, and upon
further appeal, December 19, following (15 L. D., 583), the Department
affirmed the judgment below

July 7, 1893, motions for review and rehearmg having been ﬁled by
McAlpln.e and MeclInnes, the Depzutment ordered a rehearing in the
case.

The new evidence having been introduced on March 2, 1894, the
local officers rendered their decision recommending that the t1 act
involved be awarded McAlpine, and on September 26, 1894, your ofﬁce
decision afirmed the recommendation.

_ The various parties to this cause allege settlement in the fall of 1887,
but it is not deemed necessary to pass npon the sufficiency of the proof

of either settlement or residence of the claimant, in view of what the -

evidence shows to have been the facts at the time of the second hearing
in 1893. At that time it appears that McAlpme was residing on the
“land and had been ever.since the commencement of his res1dence in.
the spring of 1889; that he had a house and some two acres of land
cleared and cultivated. ‘MeInnes moved away from the land with his
family in the fall of 1889, they having gone upon the land to live in the
spring of the same year. During the summer of 1891 his house was
burned and has not since been rebuilt, and his family ]ns not lived

1438—VOL 21——7
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upon the land since leaving it in 1889, nor has the claimant himself .
done anything more than to occasionally visit the land. He frankly
states that he was waiting to ascertain whether the land wounld belong
to him or some one else.

Robert Cotter, on August 18,1894, relinquished all claim to the land
in contest, and on the same day made application for repayment of the
purchase money paid by him. Though these papers were in the record
at the time of your office decision, no notice was taken of them. Coun-
sel for McAlpine admit that Cotter appealed from your decision, but
the record shows that such is not the case.

It is maintained by counsel for MeInnes that your ofﬁce decision was
in ervor in considering this case covered by that of Hall et al. v. Stone
(16 L. D., 199), where it was held, inter alia (syllabus):

A homesteader who claims priority of right by virtue of an alleged settlement
must comply with the settlement laws, and can not defer the establishment and main-
-tenance of residence until the allowance of his application to enter. :
It is maintained that as no entry had been allowed, MeInnes was not
compelled to keep up residence on the land pending such allowance.
This position is not well taken: He must stand either on his applica-
tion to enter, or upon his settlement. He can gain no superior rights
by his application, inasmuch as it was made simultaneously with those
of Cotter and McAlpine, and the only ground upon which he can stand
being that of prior settlement, it became ineumbent upon him, in
“order to present such a case as would lead to the allowance of his
entry, to show not only prior settlement, as settlement in itself confers
no rights to any one, but continuous residence. This he has failed to
do. Tt is true that he left the land for a good and satisfactory reason—
the illness of his daughter and the necessity of medieal attendance—
‘but she was well and had been for two years preceding the second hear-

ing, and his continued absence from the land was without valid reason.
- For the reasons given the decision appealed from is affirmed and the
application of McAlpine will be allowed.

-

OKLAHOMA TOWN LOT—-CITIZENSHIP-OCCUPANCY.
KEBLS0 2. JALONICE.

In the matter of citizenship, as an element of qualification to own and settle upon
a town lot in Oklahoma, any citizen of the United States is so qualified,

_The occupancy of & town lot may be maintained through the possession and actual
oceupancy of a tenant. '

Acting Secretary Sims to the O'bmm'éssioner of the General Land Office,
: August 9, 1895. (C. I W)

On June 1, 1892 Tsaac Jalonick filed his apphcatlon before townsite-
board No. 4, for a deed to lot No. 6, block 81, town of El Reno.

On June 2, 1892, James E. Kelso filed his apphca,tlon for a deed to
said lot.
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The board fixed upon October 19, 1892, for hearing the contest, and
on that day the case was continued by consent to October 25, 1892, at
which time it was again continued to November 22, 1892, when the
parties and witnesses appeared and submitted their testimony, and on
December 3, 1892, said board decided said contest in favor of Jalonick.

On Decembe1 1? 1892; Kelso qppealed from said decision to your
office. :

On February 13, 1895, your office passed upon hzud case, afﬁrmmg
the decision of the bozud

~On April 16,1895, Kelso appealed from your office decision and I
- have the same now before me. - Of the grounds of error set forth in said
appeal, the following only need be considered:

1st. That it was error to hold that an occupant of a town lof need not be a citizen
of the Territory.

2nd. In holding that Xelso was J alonicle’s tenant as to the lot or that he was hold-
ing anything but the building as tenant.

3rd. In holding in effect that the rule that the tenant cannot dispute his landlord’s
title, could neutralize the operation of the decision of the Department cancelling
_ Foreman’s entry, from whom it is-alleged Jalonick derived title,

The other errors specified are mere elaborations of these propositions.

The errors complained of will be considered in the order stated, but
before doing so, a summary of the evidence on which your office deel-
sion rests will be given.

It appears from the record tha,t one Longfellow was the first occu-
pant of the lot; that he derived title from Foreman, whose entry has
since been canceled ; that he made some improvements and in June,
1889, sold out to Jalonick, who made further improvements upon it, and
leased to other parties who held under him until the fall of 1891. At
that time Kelso was occupying the building on lot 7, of the same block
‘as a tenant of Jalonick and using the building as a st01e room.

Kelso’s business was considerable and he erected a building at the
rear of said store, which he used as a warehouse. Jalonick desiring to
erect a brick building on lot 7, entered into an agreement with Kelso
that he (Jalonick) would move the building from lot 7, onto lot 6, and
that Kelso could continue business in them. at a stipulated rental to be
paid monthly in advance,.

Jalonick proceeded to remove the store house on ot 7 to lot 6, and
with it the warehouse which Kelso had built onlot 7, which he attached
to the store. - On the 20th of January, 1892, the contract as to terms

of occupancy was redunced to writing and signed by both parties;

Jalonick leasing to Kelso for the space of twelve months and Kelso
" covenanting to pay thirty dollars per month, in advance, for the use of
~ the lot and building, and to surrender peaceable possession to Jalonick
at the end of the time. He paid the rentas agreed regularly up to and
including the month of Noveinber, 1892, Jalonick testified that he had
a residence both in El1 Reno and in Wichita, Texas, and was sometimes
at the one place and sometimes at the other. That he voted in Texas.
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So far as citizenship is an element of qualification to own and settle .
a town lot in Oklahoma, any citizen of the United States was so qual:

ified. - Since Oklahoma had no recognized government up to the time . °

it was thrown open to settlement, it could scarcely be otherwise. In
the case of Hussey ». Smith (99 U. 8., 20), it was held that Hussey (a
citizen of Ohio) was entitled to a deed for a'town lot in Salt Lake City, -
Utah. ' k .

As to the second ground of error only a question of fact is involved.
Did Kelso lease the building alone, on lot 6, or did he lease both lot
and building? The written contract says “lot and building” and it is
conclusive of the fact. ' ‘ ‘ :

The important question remains: was Jalonick an occupant of the
lot in the meaning of the townsite laws at the time of its entry, Pub-
lished decisions of the Department seem to contain no precedent
directly covering the question. Sec. 2387, Rev. Stat., United States,
provides for the entry of townsites by corporate authorities of a town,
or where towns are not incorporated, by the judge of the county court,
‘and says such entry shall hbe—
in frust for the several use and benefit of the occupants thereof, according to their
respective interests; the execution of which frust as to the disposition of such lots
in such town and the proceeds of the sale thereof, to be conducted under such regu-~
lations as may be prescribed Ly the legislative authority of the State or Territory -
in which the same may be situated. ]

In pursuance of said act of Congress, the legislative assembly of
Oklahoma, at its first session in 1890, enacted that—

Any such corporate authorities or judge of the probate court.,"holding the titleto-
any such lands in trust, as declared in said act of ‘Congress shall, subject to the
provisions of this act, by a good and sufficient deed of conveyance, grant and eon-
vey the title to each and every block, lot, share or parcel of the same to the person,
persons, associations or corporations, who shall oceunpy or possess of be entitled to
the right of possession or occupancy thereof, according to the several rights and
interests of the respective claimants in and to the same, as they existed in law or

equity at the time of the entry of such lands or to the heirs or assigns of such
claimants. Sec. 6627, Stat., Oklahoma, 1890.

It is in the light of the act of Congress and of the act of the Okla-
lahoma legislature, supru, that the term oceupant is to be defined. It
is apparent that.this act of the legislature contemplates equitable or
constructive oceupancy of a lot in contradistinetion to its actual per-
sonal occupancy. This doetrine is recognized in the case of Hussey v,
Smith (99 U. 8., 20), previously referred to. Applying this principle to -
the case under consideration it would seem to be relieved of doubt.
Jalonick, according to the evidence, enclosed lot 6 with a fence (no one
disputing his right), built a house upon it, rented it from time to time,
and collected the rent, and finally removed the first house erected,' and
erected a more commodious one in its stead; whereupon Kelso leased
the lot and went into possession of it as Jalonick’s. tehant, and was so
holding it at the date of the townsite entry.
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These acts of Jalonick upon the lot, indicate ownership and occu-
Ppancy, and show that the lot was subjeet to his dominion, and these
are evidences of right and title distinet from the Foreman deed. Under
these circumstances Kelso, being in possession of the lot as the tenant
-of Jalonick, his occupancy is the occupancy- of J alonick, or for his use.

Your ofﬁee decision 15 approved. ,

.OKLAH'OMA LANDS-SUPERVISORY A TPIORITY OF THE SEC,RETARY;
BROWN 2, SHIELDS.

The oecupancy of land in Oklahoma, through mistake, but underthe authority of the

government, by a white mdn, having an Indian wife, may be properly protected,

" under the supervisory power of the Secretary of the Interior, through the allow-

ance of a homestead entry on the part of such oceupant, notwithstanding the
fact that he was occupying the land in question during the inhibited period,

Acting Secretary Sims to the Commissioner of the General Land Office,
August 9, 1895. _ (W. F. M.)

On Aprﬂ 27, 1889, Peter Shields made homestead entry of the NIi. 1
‘of section 5, township 12 N., range 6 W., within tlie land district of
Kingfisher, Oklahoma, and on November 11, 1890, Mathew L. Brown
filed an affidavit of contest charging, on information and belief,
that the said Peter Shields did enter and occupy a portion of the lands described
in and declared open to settlement by the President’s proclamation of March 23,

1889, between the 2nd day of March, 1889, and noon of the 22nd day of April, 1889,
: contrary to the act of Congress a,pproved March 2, 1889.

The reglbter and receiver rendered a decision, upon an acrreed state-
mentof facts, recommending the cancellation of the entry, and the case
has now reached this Department on appeal from the decision of your
office reversing that of the local office and dismissing the contest.

The agreed facts are that Shields
was upon the land in dispute within the limits of the lands described in the Presi-
dent’s proclamation of March 23, 1889, all of the time befween March 2, 1889, and
noon of April 22,1889, and thab he did not go out of Oklahoma Terntory on April

2, 1889, and make any race or run for said lands; the plaintiff expressly agreeing

on hIS part that the facts in relation to the manner in which said Shields located

upon said lands are true and correct as stated in the affidavit of Peter Shields

and the copies of the records of the Indian Bureau and Land Department thereto

attached. Itis also expressly agreed and understood that the said Peter Shields is

‘8, white man, without any admixture of Indian blood, but is married to an Indian
“woman as set forth in said affidavit. '

The affidavit of Shields, annexed to and made part of the foregoing
agreement, discloses that he went into the Indian Territory in 1873,
and in 1878 married Josephine Keith, an Arapahoe Indian woman;
that shortly after her marriage hie settled upon the land in dispute and-
‘has lived upon, cultivated and improved the same ever since; that he
made his settlement under the direction of the United States Indian
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Agent, Miles; that prior to the opening of the Oklahoma country in
the spring of 1889, he applied to this Department to knoi whether he
was entitled to remain in that country and retain the land upon which
he was located; that the letters attached to the affidavit and made
part thereof were received in answer to his application, and that rely-
ing upon those letters, he remained in the Oklahoma country on the
22nd of April, 1889, upon the land in dispute, and afterwards went to.
‘the Kingfisher land office and made entry of the same and had his
wife and children allotted their lands at the same time.

Departmental letter of April 10, 1889, to the Commissioner of Indian
Affairs (Records Ind. Div. Vol. 59, p. 343) is here quoted in fall as
follows:

I have considered your letter of the 4th instant on the subject of certain persons,
Indians, half breeds and three whife men—Shields, Keith and Hauser—intermarried
with the Cheyenne and Arapahoe Indians, and their families, who have heretofore
settled upon the Oklahoma lands just east of the eastern boundary of the Cheyenne
and Arapahoe reservation, where they located, opening farms for the support of
their families, under advice of their agent, believing that the land thus settled upon
was within the reservation to which they belonged.

The records of your office and of this Department for a number of years hacl
concerning these persons, clearly show that they settled through mistake and under
the advice of a former agent upon the lands in question, where they made valuable
improvements, and where they have been suffered since to reside, without, how-
ever, having any lawful right conferred upon them to said lands.

The facts and circumstances surrounding this case do not in any sense warrant
the holding that they are violators of the prohibition of section 13 of the Indian
appropriation act of Mareh 2, 1889, against persons entering and oceupying the
Oklahoma tract before the taking effect of the proclamation of the President declar- .
ing said lands o be open for settlement. You are authorized, as recommended Ly
you, to instruct the Indian agent for the Cheyenne and Alapahoe Agency, Indian
Territory, to give this matter his immediate attention; to ascertain at once, the
names of the Indians, half breeds and of the three or more white persons who are
married to Indians, and who located under the circumstances reported by you, the
description of the lands they occupy, and upon which they will be entitled, under
the laws applicable, to make settlement, clearly stating the legal subdivisions
thereof, and furnish said information to the proper local land officers at once,
together with any other data that may be necessary to make said officers to under-
stand the situation of said persons, that they may be permitted to make title to so
much of the land as théy have improved and which they now occupy as they are
entitled to take under the laws applicable therefo. - Those of the persons referred
to who are Indians should apply for entries to the lands they occupy under the pro-
visions of section 4 of the gemneral allotment law of February 8, 1887 (24 Stat., 388),
which law provides for settlement by Indians upon public lands.

The necessary blanks for this purpose should be sent at once to the agent.

These instructions were carried into effect by the Commissioner of
Indian Affairs, resulting in the homestead entry of Shields, Keith and .
Hauser upon the lands settled by them severally, and allotments to
their Indian families.

The history of the original locations is concisely epitomized in the
case of Amy Hauser ¢f al., on review, 20 L. D, 46, as follows:

Some twenty years ago, Herman Hauser, B. F. Keith and Peter Shields, citizens of
the United States, married Cheyenne and Arapahoe Indian wives. Prior to thab
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time the treaty of 1867 had been ‘made with those tribes, which 1)r0v1ded that “if
any individual belonging to said tribes of Indians, or legally incorporated with -
‘them, being the head of a family, shall desire to commence farming, he shall have.
the privilege to select, in the presence and with the assistance of the agent then in

charge, a tract of land within said reservation mnot exceeding three hundred and

twenty acres in extent, which tract . . . . . shall cease to.be held in com- -
mon, but the same may be oecupied and held in the exclusive possession of the

person selecting it, and of his famﬂy, 80 1ong as he or they may con‘omue to culti-

vate it.”

Soon after the marriage of said parties to the Cheyenne and Arapahoe Indian
women, each head of a family was pldced in possession of 320 acres of land, which
was.supposed by the parties and by the United States agent of the Cheyenue and
Arapahoe reservation to be a part of that reservation. Upon the tracts so selected
they located and built homes and otherwise made valuable improvements, Subse-
quently it was ascertained that they had been erroncously located on lands outside
of the Cheyenne and Arapahoe reservation, and the parties continued to reside there
and make improvements. Thus matters stood until just before the Territory of
Oklahoma was opened to settlement, April 22, 1889, under the President’s proclama-
tion. The lands so settled and located npon are within the Terrifory of Oklahoma
as thus opened.:

" The situation of these people, their oecupanev of these lands, and the circum-

stances under which they settled upon these lands, having been brought to the

atfention of Hon. John W. Noble, Secretary of the Interior, he directed that the

three white men who married Cheyenne and Arapahoe Indian women should be per-

mitted to make homestead entries on 160 acres of the lands which they had settled

upon and improved; and thal the Indian women, their wives, should apply for entry

of the lands they occupied, to the extent of 160 acres each, under the provisions of

section four of the general allotment law of 1887 (24 Stat., 388), which law prov1des ‘
for allotments of Indian out of the pubhc Jands.

The decision of your office recites in substance the facts as here
given and rests its conclusions on the action taken in the matter by
Secretary Noble, which is held to be binding until reversed.

The appellant denies that the Secretary of the Interior intended to
authorize the entry of Shields, and the other white men similarly situ-
ated, unless they were qualified entryman under the act of March 2,
1889, but this contention is fully met and overthrown by the statement
in the letter to the Commissioner of Indian Affairs that ¢“the facts and
circumstances surrounding this case do not in any sense warrant the
holding that they are violators of the prohibition of section 137 of said
act. The assignment of error, however, that goes to the marrow of
the controversy and evokes really serious consideration, contends—
that the act of March 2, 1889, relative to the Oklahoma lands was operative on all
alike and that the act of Congress having made no exception in favor of any one,
- mneither the Commissioner nor the Secretary had the right to make an exception of
. this contestee, Peter Shields, and to hold that he and Benjamin Keith had rights
superior to other white male citizens of the United States, and could rise above the
equal action of the law. _

The suggestion of the contestant, in arguendo, is not without force,
and ¢to hold that a ‘squaw man’ obtained by his marriage to any
Indian woman other or greater -rights to mnon-reservation land than
plain unvarnished citizens who had been unfortunate enough to secure
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white women as wives would be a. novel theory of the law under the
constitution.” It is to be observed, however, that the decision com-
. plained of announces no such “theory of the law” as applicable to all
“squaw men” and ‘“unvarnished citizens,” but only deals with a par-
‘ticular case in which apparent and unquestionable equities are given
effect. -The squaw men were allowed to make homestead entries in
‘apparent violation of law, not alone because they were such, but for
the reason that the government, through its agent acting in pursuance
of the laws of the United States and of a treaty to which they were a
party, had placed them in a sitnation that rendered supervisory and
extraordinary action necessary in order to protect equities which grew
logically and legitimately out of that situation. While it is accepted
as true that the Secretary of the Inferior may not wholly ignore a
mandatbory provision of a law given him to execute, it is not conceived
that he is without the authority to mitigate its rigor in a special case;
thus, in the case of Poisal ». I‘ltz rerald, on review, 15 L D., 584, it is
held that—

the occupaney of land in Oklahoma by an Indian, located under the authority of
the government, is not affected by the provisions of the act of March 2, 1889, pro-
bibiting the acquisition of settlement rights in said Territory prior to the opening
thereof in accordance with said act (syllabus);
And so, in the case of Niels Esperson, 14 L. D., 235, which was a con-
troversy between a homestead applicant and an Indlan allottee, it is
said: v

It is conceded that as a general rule lands within the ceded territory in Oklahoma
cannot be allotted under section 4 of the general allotment act (see 13 L. D., 310),
but under the peculiar circumstances, as ascertained by the Office of Indian Affcms,
showing that said Hauser éntered upon & tract just across the line east of the Chey-
enne and Arapahoe Indian reservation, and improved the same,.the Department
allowed said allotment to be made, which served to except the land from sebttlement -
and entry by any other person. :

The cases cited are cognate in principle to the one now under con-

sideration, and, in my opinion, should control its decision.
The decision of your office is, therefore, affirmed.

AI:’»ANDONED TOWNSITE-HOMESTEAD ENTRY.
JouN M, RANKIN ET AL,

The right of townsite settlers to make homestead entries of the respective subdivi-
sions on which they are residing and have improvements attaches simultaneously

on the abandonment of the townsite, where it appears that the settlements in .

_ question were made at the same time and for the same purpose.

Acting Secretary 'Si»ms to the Commissioner of the General Land Office,
Awugust 10, 18935, - (B.E.W)

STATEMENT.—This contest is for homestead entry of the SW. 1 NE, .
1, 8E. L NW. 4, NE. £ SW. L, and NW. 1 SE. 4, Sec. 33, T. 11 N, R. 7
W., known as Unlon City Townsite, in Oklahoma. John M. Rankin
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and George W. Dixon have each applied to enter the entire tract, and
Klaus Peben is an applicant for the SW. 1 NE. 4
Immediately after the opening of the Ok]ahoma country on the 22d
~of April, 1889, several hundred people, including each of these appli-
cants, settled upon this land as a townsite, founded a town, and named
it Union City. A post office was established, some sort of muniegipal
" government organized, and at one time the population numbered 550.
On the 22d of June, 1889, one N. M. Bacon and others made applica-
tion, on behalf of these settlers, to enter the land as a townsite." ‘

Before this application was acted upon a railroad was projected
through the country, passing a mile from the town, and the inhabitants
began to move to a new site on the railroad, and to other places.
Seeing that the land was being abandoned as a townsite, the applicant
George W. Dixzon, applied on the 13th of November, 1890, to enter the
entire tract as a homestead. This application was rejected by the
register and receiver because it copflicted with the application for the
townsite entry. :

By the 30th of March, 1891, the land had been abandoned by all the
townsite settlers, except these three applicants, and on the 9th of
October following Rankin made his application to enter the entire
tract as a homestead. This application was suspended for a time,
pending appeal on Dixon’s application above mentioned. On the 27th
of January, 1892, the Commissioner of the General Land Office ordered.
a hearing to determine the respective rights of the occupants, all of
them, including Peben, being made parties. The hearing was had on
the 26th of November, 1892, and -the ‘decision rendered June 19, 1894,
In this decision the register and receiver found for Rankin, holdmg
that he was the first legal applicant; but suggested that in one view of

" ‘the case it might be proper to allow the applicants to enter the separate -
subdivisions which they have improved and. reside upon, respectively.
From this decision Dixon and Peben appealed to the Commissioner of
the General Land Office, who, on the 14th of February, 1395, reversed
the judgment of the register and receiver, rejected Rankin’sapplica- -
tion, also Bacon’s application for townsite entry, and directed- the
. local officers, upon proper application within thirty days, to allow

Peben to enter the SW. 1 NE. %; Rankin the SE. 1 NW. ; and Dixon
“the NE. 4+ SW. £ and NW 1 SE. 2. From this declswn Dixon has
appewled to the Department.

These applicants all went on this land in 1889 as towns1te bettlers,
and it was not until abandonment of the place by the rest of the popu-
lation became evident that they set up their respective claims of home-
) stead settlement.

They reside upon and have improved Sep‘uate subdlwsmns—Peben
the SW. 1 NE. 1; Rankin the SE. 2 NW. £; and Dixon the NE.1 SW. £
and NW. l SE. % The value of Peben s improvements is about $5OO
Rankin’s about t)he same, and Dixon’s about $1,500. :
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- OpINTON.—The rights of -these applicants to enter the subdivisions
upon which they reside and have improvements, respective, attached
simultaneously upon the abandonment of the land as a townsite, or the
rejection of Bacon’s application to-enter it as sueh, and are equal.
Their settlements were made upon their respective subdivisions practi-
cally at the same time, under the same circumstances, and with exactly
the same intentions; and the rights of one, thus acquired, are not para-
mount to those of either of the others. If the appellant’s residence
and improvement entitle him to enter his subdivisions, he must con-
cede that residence and improvement have invested Rankin and Peben
with the same right as to their respective subdivisions. Contention to
the contrary is an attack upon the only right by which he may claim
even his own separate subdivisions. If he may enter theirs, why may
not they, or any other persom, enter his? As we have already said
their rights are equal, and it would be unjust to allow either of them
to enter the claim of either of the others.

In finding that Rankin was the first legal mpphcant the register and
receiver seem to have been of the impression that Bacon’s application
for townsite entry had been rejected or abandoned, and that the land
was not then segregated, as it was when Dixon applied. But such -
was not the case. The land was still segregated by Bacon’s applica-
tion, and therefore Rankin’s application was properly rejected by the
Commissioner, as Dixon’s had been, and it gave him no advantage
over either Dixon or Peben.

The decision of the Commissioner of the General Land Office .is
afﬁlmed

HOMESTEAD ENTRY-COMMUTATION-~RESIDENCE AND CULTIV.ATIO;N'»‘
' DANTEL HARRINGTON.

In computing the period of compliance with law shown by a homesteader, who
submits ecommutation proof, credit can not be allowed for residence and cultiva-
~ tion when the 1‘111(1 was not open to settlement.

Actmg Secretary y Sims to the Commissioner of the General Lcmd Oﬁice,
August 9, 1895. . (J. L. MeC.)

I have ¢onsidered the c¢ase of Daniel Harrington, involving his
homestead entry for the NT. £ of Sec. 31, T. 48 N., R. 7 W., Ashland
land distriet, Wisconsin,

He made mld entry on February 2, 1892, and oﬁered commutation
proof on July 21, 1892, upon a showing of fourteen months’ residence
and cultivation after the date of settiement alleged by him. The local
officers accepted the proof; but your office suspended the same, and
directed the local officers to call upon the entryman for supplemental
- proof showing fourteen months’ residence and eultivation subsequently
to entry—also to furnish the usual non-alienation affidavit.
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The entryman replied that he could not furnish such non-alienation
affidavit, for the reason that ‘“on or about the forepart of November,
1892,” he s¢contracted to sell the said land and executed a deed of con-
veyance to one Rosa Young.” However, he states, upon receiving
notice that he would be required to furnish supplemental proof, he
‘“resumed or continued the occupation of the land, and plantéd and
cultivated a crop in 1893.”

Thereupon, your office, by decision of September 19, 1893, held the
entry for cancellation. '

He appeals, substantially upon the ground that—
it was error to require him to make supplemental proof after the expiration of four-

teen months from the date of his entry, when he had maintained a residence on the
 land for nearly two years prior to his making his commuted cash entry;

And that, inasmuch as he had—

- made such commuted cash entry under the advies of the local officers, and with their
information that he had a right to commute at that time, he thereby acquired title
to the land . . . . . itDbeingamaxim of lawthat an entryman shall not suffer
injury or loss because of the mistake of an ofﬁcer cha1 ged with the administration
of the law.

The fallacy in the preceding statement lies in the allegation that “he
had maintained a residence on the land for nearly two years prior to
his making his:commuted cash entry.”

The land is situated within the limits of ‘the indemnity withdrawal
made for the benefit of the Ohloaoo, St. Paul, Minneapolis and Omaha
Railroad Company, under the act of Gongless approved June 3, 1856
(11 Stat.; 20), and May 5, 1864 (13 Stat., 66). On the 11th day of Feb-
ruary, 1890 (see 10 L. D., 157), Secretary Noble closed the adjustment of
the grant, and revoked all withdrawals for indemnity purposes pre-
viously made.  The land was afterward opened to entry; the full par-
ticulars of the action and orders relative thereto may be found fully set
forth in the departmental decision in the case of Newell v. Hussey
- (16 L. D., 302).. It is sufficient to say here that, by direction of the
Semetmy, your office informed the local officers 'Lt Ashland, and, so far
as practicable by newspaper and other advertisement, the genelal pub-
lic, that “no right would be recognized by reason of séttlement prior
to the date of the opening of said lands.” It was held by the Depart-
ment, in its decision in the case of Newell v. Hussey (supra), that “both
of the parties being occipants of the tract before and at the time it
was opened for settlement and entry,” they could acquire no right by
such settlemerit, ““made in direct violation of the orders, directions and
instructions of this Depeutment ” $

Harrington, the entryman in the case at bar, offered commutation
proof on July 21, 1892, The land not having been subject to settle-
ment- until November 2, 1891, he could not possibly show more than
eight months aud nineteen days’ legal residence upon and cultivation
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of the tract. Under no construction of the law can thls be considered
a compliance therewith.

 The decision of your office holding the entry for cancqllatlon is -
ther efore affirmed.

CLASSIFICATION OF LA‘NDS——PROTEST-—HEARING.
I\ISTRUGTIONS

Acting Commisstoner Best to the regisier and receiver, Mzsaoum, ]I[ontmm,
- August 10, 1893.

Tam in receipt of your letter of July 29,1895, which I quote:

In rour eircular of instruefions -April 13, 1895, in the matter of Classifieation of
Mineral Lands, Subdivision 4 of paragraph VII, you direct that orders for hearing
shall issue to the protestant and be by him served upon all parties in interest in the
usual manner.

The Northern Pacific Railroad Co. has signified its intention to file a protest against
the acceptance of the June report made by the mineral land commission for this
distriet. Said company has further signified its intention of serving notice when
issued upon the officers of this office as representatives of the United States. I have
advised said company that such would not be a legal service, but that notice might
be served upon the U. 8. District Aftorney, for this district. I should be pleased to
receive any instruction on the subjeet which you may see it to communicate.

* Paragraph VII, subdivision 4, circular of April 13,1895 (20 L. D., 350),
is as follows:

4, The orders for the heariugs provided for by said actshall issue tothe protestant,
upon his application, and be by him served upon all parties in interest in the usual
manner. ) .

The classification of lands under the act may be based upon personal
examination of the land by the board of commissioners, upon the testi-
mony, formal or informal, of parties claiming to -be familiar with the.
faets, or upon both personal examination and. testimony.

Two classes of cases may arise under the act of February 26, 1895
(28 Stat., 683), on which hearings may be necessary.

1. When land has been classified as non-mineral-and protests are
filed alleging the same to be in fact mineral in character. _

In a case of this kind the order for a hearing must be served by the
mineral protestant upon the proper representative of the Northern
Pacific Railroad Company.

2. When the land has been classified as mineral and protests are
filed alleging the same to be in fact non-mineral. .

In 31l cases where the land has been classified as mineral and pro-
tests alleging it to be non-mineral are filed, service of notice by publi-
cation, at the expense of the protestant, as in ordinary hearings, must
be had with personal service, when possible; upon all parties who are
noted in exhibit B of the commissioners’ Teport as having furnished -
evidence relative to the character of said land.
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In these cases, however, you will not fix a date for the hearings
until report has been made of the protests filed as contemplated by
paragraph IX () of the circnlar of April 13, 1895, upon receipt of which
the Secretary of the Interior will deblgnate an ofﬁcel to be present at
said hearings, in accordance with the proviso to section 5 of the act,
whose duty it shall be to secure testimony which shall show the true -
character of the land involved.

The circular of April 13, 1895, is modified accmchnOIy

Approved :

W, H. Sims,
Acting Seeretary.

) RAILROAD GRANT—LISTED TRACT—CERTIORARI.
SWANSON 2. GALBRAITH.

The “listing” of a tract within the primary limits of a railroad grant confers no
right upon the company, if, for any reason, said tract is excepted from the grant.
An application to enter a tract so ¢ listed,” and rejected for that reason, and pending
on appeal, will attach at once, as.of the date of the application, on the cancella-
* tion of the list as to said tract.
An application for certiorari will be denied, where it appears that the Commissioner’s
decision, if before the Secretary on appeal, would be affirmed.

Acting Secretary Sims to the Commissioner of the Genera,l Land Office,
Aug Just 20, 1895. - (J. L. MceC.)

Oliver Swanson has applied for an order direeting your office to cer-
tify to the Department-the record in the case of said Swanson ». James
E. Galbraith, involving the E. & of the NW. 1 and thie W.  of the NE.
% of Sec.19, T. 22 N.,-R. 11 B., O’'Neill land district, Nebraska.
~ The tract deseribed is within the granted limits of the Sioux City

and Pacific Railroad; and the line of road opposite the land was defi-
nitely located January 4, 1868. -

The land was embraced in the homestead entry of one Johnson Eman-
uel, made on May 23, 1867, and canceled on May 13, 1875.

In March, 1883, the 1a1110dd company filed a list of lands, aggregab-
ing 2,232 acres, wlnch had been “selected” by the agent of the company.
This list the local otﬁcers at Neligh forwarded by letter of March 30,
1883, Your office, by letter of May 19, 1884, returned it to the local
officers, with instructions “to admit or 1e3ect « +« . . as you find
the lands subject to selection or not.” In pursuance of said instruc-
tions the local officers, on May 23, 1884, rejected the company’s applica-
tion to list the tract in controversy (inter alia), because of the homeéstead
entry of Emanuel (supra), existing at the definite location of the road.
The company appealed to your office, which, on June 30, 1885, affirmed
- the action of the local officers. It thereupon appealed to the Depart-

ment, which, on February 17, 1892, affirmed the decmon of your ofﬁce
(see L. and R copybook No. 256 page 122).- : '
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On September 3, 1889, James . Galbraith applied to make home-
stead entry of the tract in controversy. The loeal officers rejected his
application, on account of (supposed) conflict with the grant to the
railroad company.: Galbraith appealed to your office, where the matter
remained in abeyance for several years, awaiting final action by your
office and the Department upon the company’s list embracing the tract.

On September 6, 1894, your office took.action on Galbraith’s appeal,
reversed the decision of the local officers, and directed that his apphi-
cation to enter be allowed.

Prior to the last named date, however,—to wit, on May 14, 1892,—
Oliver Swanson applied to make homestead entry of the tract. Four
days later the local officers rejected said application because of the
prior and. still pending application of Galbraith.

Swanson appealed to your office, which, on September 6, 1894,
affirmed their decision. He filed an appeal to the Department, which
appeal your office, on November 20, 1894, returned, on the ground that
it had not been filed in time,

Swanson has filed an application for certiorari, insisting that his
appeal was filed in time; furthermore, that your office erred (1) in .
allowing Galbraith’s entry while a contest between the government
and the railroad company was pending, and (2) in overlooking the
charge made by him that Galbraith’s entry was made in bad faith, and
for speculative purposes.

‘The appeal from your office to this Department contains this para-
graph: ~ 3

In case the holding of this Department be against this applicant on each of the
points above, then this applicant asks that he may be permitted to make proof that
said Galbraith did nof apply in good faith, but for speculation, as alleged in hlS .
(Swanson’s) affidavit filed with his application.

‘Whatever affidavit may have accompanied the appeal, no affidavit of
the character above mentioned accompanies the application for certio-
rari; and of course no hearing on charge of fraud can be ordered where
1o showmg whatever is made in support of the char ge.

The application for certiorari states—

The application of Galbraith was made for land which was segregated by an
existing prima facie valid selection.

Upon this hypothesis counsel for applicant bmlas his entire argu-
ment. But he confounds the ¢ selection” of lands within indemndty
limits, by which a railroad company may acquire a right to the same,
with the ‘“listing ” of lands within the granted limits, by which it can
acquire no right whatever in case the lands were for any reason
excepted from the grant. He quotes from the case of Maggie Laird
(13 L. D., 502), and cites numerous other cases in support of the doe-
trine that “no rights are acquired by an application to enter land seg-
regated by an existing entry;” a doctrine which has no bearing upon
the case at bar, inasmuch as th‘,e land here in controversy was not segre-
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gated; the railroad company never had any right therein, it havmgv
been segregated at the date of definite location by Emanuel’ 8 entry—
which had been canceled (May 13, 1875), prior to Galbraith’s applica-
tion, leaving the land unmppropriated vacant, and subject to entry at
the date of said application (September 3, 1889). :

Counsel contends farther—¢ Galbmfnh offered mno contest and dld_
not even file an affidavit alleging ground for cancellation of the appli-
cation” (of the railroad company for the land). '

That the selection was ultimately rejected was due to no effort of his—not even
to any information given by him. . . He does not claim any preference
right, based on contest, and presents no ‘merits whatever.

- It is true that Galbraith offered no contest, because there was noth-

-ing to contest; he alleged no ground for cancellation, for there was
nothing to cancel; there was simply an erroneous listing by the rail-
road company of certain tracts that never had been granted—which
list, so far as it was erroneous, was disallowed, wholly 1uespectwe of
Galbraith. :

Galbraith applied to enter the tract at a time when it was legally
subjeet to entry. His application was properly rejected, however,
because the Iand was embraced in a pending list; but as said listing -
was erroneous and improper, upon its cancellation his right at once
attached as of the date of his application.

From this it will be seen that, if Swanson’s appeal from your office
decision (of September 6, 1894, supra,) had been granted, the Depart-
ment would have affirmed it. Therefore, if the present application
for certiorari were allowed, it would avail Swanson nothing; hence, it
should not be granted (Howden et al. v. Woodward Townsite, 19 L.

- D., 331).

In view of the conclusions herein reached, the question as to whether
the appeal from your office deelslon was ﬁ]ed in time need not be dis-

cussed.

The application is denied.

SIOUX HALF BREED SCRIP—CONTEST—LOCATI_ON.
STRONG v. PETTITJOHN ET AL,

A contest against a location of Sioux half breed scrip, on unsurveyed land, will not
be dismissed on the ground that prior to the survey of the land, and adjustment
of the location, such a contest is premature, where a hearing has been had, and
the evidence submitted clearly shows the invalidity of the loeation.

A location of said scrip, made without improvement of the land, by, or ou behalf of
the half breed, and in the interest of parties to whom the serip had been assigned
by double power of attorney is invalid, and must be canceled.

Actmg Secretary Sims to the Commissioner of the General Land Ojﬁce,'
August 20, 1895, - R (O P P 9 %

This controversy involves certain unsurveyed public lands which,
when surveyed, it is alleged, will be the NW. % of the SW. 1 of Sec.
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29 and the N. § of the SE. 1 and the SW. 1 of the SE. 1 of said Sec.
30, Twp. 62 N., R. 10 W., in the Duluth, Minnesota, land district.

Yom office, by letter ‘ H” of I‘ebmaly 10, 1894, transmitted to this

- Department the joint appeal of Buck, Betts zmd thtle, and the sepa-

rate appeals of Pettijohn and W. H. Adams from: your office decision
of November 24, 1893, holding for cancellation the Sioux half breed
serip location of Pettijohn on the tracts above described, made June 3,
:1887. The hearing in this case was had by orderof yom office of Octo-
ber 21, 1891, on the contest alfidavit by Strong.

Aftel the de(nsmn of the local officers, and appeal theleflom, Petti-

© john, under the plea that he had been misled by the contestant’s.
attorneys, filed an application to have the case re-opened, and to be
permitted to intervene and to submit testimony as to his rights in the -
premises; also the- application of W, H. Adams was filed asking that
the case be re-opened, and that he be permitted to intervene and intro-
duce testimony as to his rights in the premises as the grantee of the
tracts in controversy, by conveyance from Pettijohn. Both of said
motions were overruled, for want of jurisdiction, by the local officers.
Your office decision held in effect, that neither of said momons had any
merit, and they have &ppealed

The appeal of Buck, Betts and Little, without settm g forth seriatim
their assignments of error, presents, in substance the following:

That the contest of Strong against said serip location is at this time
premature, because the lands involved are unsurveyed; that the
Department has no jurisdiction to entertain a.contest against a location
of said scrip on unsurveyed lands until said lands are surveyed, the
plat thereof filed in the local office, and said location adjusted thereto.”

On the day of the hearing betore the local officers, Buck, Betts, and
Little, claiming said lands as the remote grantees of Pettijohn, appeared
specially, by attorney, and moved to dismiss the contest, on the same
grounds, substantially, as those stated in the appeal, and when the

- evidence of the contestant was all in, they rested, without pre%en’mng
any testimony.

. The act. of July 17, 1854 (10 btaf( 304), under which this serip was
issued, authorizes, in tennb, its locatlon on unsurveyed lands, on which

. the scripee has first made improvements.

Rule 1, Rules of Practice, provides—

Contest may be initiated by an adverse party or other person against a parfy to
any entry, filing, or other elaim under.laws of Congress relating to the publie lands,
for any sufficient cause affecting the legality or validity of the claim.

This is certainly ‘““a claim under a law of Congress relating to the
public lands.”.

It has been the policy of this Department to hold where the ques’mon
was presented before hearing, that a contest against a pre-emption filing
or-other evidence of inchoate interest in the public land, was premature
prior to final proof or final entry. But where a hearing has been had,
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" as in this case, and the evidence adduced clearly shows the invalidity of
the filing or location, the Department has considered the same, and
‘canceled the filing application or location in guestion, apparently on the -
theory that a multiplicity of suits should be avoided, rather than encour-
daged, by dismissing the contest for prematureness, and thus deferring
.the same controversy until affer final proof and entry.

The evidence in this case'shows that prior to the location of said scr1p
~on the land in question there had never been any improvements made
thereon by the scripee, nor by any one authorized by him, nor with his
knowledge and consent; that said location was not made in the scripee’s
interest, as required by the statutes and the regulations of this Depart-
nient, but that it was made in their own interest, by parties to whom he
had, in fact, assigned said scrip, by a double power of attorney, one to -
locate and one to sell, and should be canceled. Allen et al. v. Merrill
et al. (12 L. D., 138).

Your office decision is affirmed.

" HOMESTEAD ENTRY—-RESIDENCE—MARRIED MAN.
MunsSoN ». CUSHING.

The fact that a homeqtewder s wife does not 1e51(1e with him on the land covered by
his entry, but lives apart from him, and at their former place of residence, does
not prevent him from establishing and maintaining the requisite residence under
his homestead claim. -

Act@'ng Secretary Sims to. the Commissioner of the General Land Office, -
' August 20, 1895. (C. W.P.,)

)

This is a motion for review by D. Munson in the above entitled case
of the decision of the Department of April 18, 1895, which reversed
the decision of your office of December 16, 1893, and dismissed his con-
" test against the homestead entry, No. 3558, of Michael P. Cushing, of
the NE. £ of section 18, T. 18 N, R.10 W., Oklahoma land district,
Oklahoma.

In this motion. for review 1t is assigned as error that the decision—

(1) fails to take into consideration the facts shown by the record, that, the defendant
is and was a married man and has Wholly failed to bring h1s famﬂy upon the land or
to make an effort so to doj; . .

(2) That the decision

is contrary tolaw in this, that it finds and holds that a married man can maintain
and establish ‘residenceA elsewhere than at the home and abode of his family, and
that he can comply with the homestead law by going upon the homestead and stay-
ing there a very few nights in person, while his family -are st all times residing at
his former home, and by personally being absent from theland twenty-nine-thirtieths
of the time from the date of entry to date of hearing; and never returning ﬂlereto
‘théreafter, and hig family at all times residing at the old home - o

1438—vorL 21 8
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In the decision of the Department no reference is made to the fact
that the entryman is a married man, for the reason that the defend-
ant’s appeal from the judgment of your office turned upon the question
of his personal residence upon the land, upon which your office: had
placed its decision reversing the judgment of the local officers dismiss-
ing the contest.

The evidence showed that the defendant had been separated from

_his wife and family for about five years. It is truethat a husband and.
wife, while they live together as such, can have but one and the same
residence. (Thomas Ii. Henderson, 10 L. 1., 266). But the home of

. the wife is presumptively with her husband. (Bullard ». Sullivan,
11 L. D, 22). - And the fact that the wife continues to reside at the
former residence, apart from her husband; does not prevent him from

-establishing and maintaining a residence at another place. 1t merely
raises a presumption against the bona fides of the change of residence,
which may be rebutted by proof (B. F. Heaston, 6 L. D., 577), and was
rebutted in this case by the uncontradicted evidence of the entryman.

For these reasons. I am of opinion that this motion does not show
proper grounds for review, and it is denied.

HOMESTEAD ENTRY—OELAHOMA LAND—-QUALIFICATION.
BRUCKER v. BUSCHMANN (ON REVIEW).

In determining whether a homesteader is disqualified by the ownership of land, the
grant of a railroad right of way across the same can not be regarded as dimin- -
" ishing the acreage held in fee by the homesteader.

“Acting Secretary Sims to the Commissioner of the General Land Office,
: August 20, 1895. (C. J, W.y

1 have considered the motion forwarded with your office letter of
August 7, 1895, for review of departmental decision of June. 13, 1895,
in the matter of the contest of Daniel Brucker ». William Buschmann,
involving NE. £, Sec. 32, T. 13 N., R, 3 W., I. M., Oklaloma (AtV land
district, Oklahoma Territory.

“ Buschmann’s entry was made N, ovember 11, 1892

February 22, 1893, Brucker filed affidavit of contest allegmg, in sub-
stance, that Buschm ann was the owner of 160 acres of land at the time
he made the entry of the land in dispute, which he fraudulently con-
veyed, but still owned, and that he was therefore dlsquahﬁed as a
homestead entryman.

The local officers found in fav01 of the contestant. ,
On appeal of Buschmanu to your office on February 24, 1894, your
office affirmed the finding of the local officers, whereupon Buschmann
appealed from your office decision and on June 13, 1895, said- appeal
was considered and passed upon here, affirming your :office decision,
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and it is said last named decision which movant now prays may be
reviewed,

I have calcfully cousldeled sald motion and ﬁnd that it presents
one question not bpecmca,lly passed upon in the deeision complained of.
It is urged by counsel for Buschmann. that one ground of his appeal
from your office decision was that the tract of land conveyed by Busch-
mann to Pfeiffer was less than one hundred and sixty acres, by reason
of a railroad right-of-way passing through the quarter section, and that
this insistence did not receive consideration in said departmental deci-
sion, and that if consldered the result of the decision wonld have been .

» dlﬁelent )

"I have, therefore, carefully cons1dered the quebtlon as to whether or’

not the grant of a right-of-way to a railroad company through lands,
- touchés the fee. I find in the case of Pensacola and Louisville R. R.
Co.,’ex parte (19 L. D., 386) it,was ‘held— ‘

That & statutory grant of a railroad right of way is a grant of an easement and
the lands over which the right of way is located may be disposed of by patent to
others, subj'ect to whatever right the company may have in the same. }

~ See also Smith ». Townsend (148 U. 8. 490) where the same doctrine
is stated.

I have no doubt of ‘the correctness of thls holding. A review of the

" decision in question could do the movant no good on this proposition.
The motion presents no other question not fully consuleled when the
decision was 1endered and the motion is denied.

HOMESTEAD ENTRY—C'OMMUTATIO&
HowARD G. ROBBINS.

A homestead entry made after the amendatory act of March 3, 1891, can not be com-
.muted without a showing of fourteen months’ residence and cultivation after
the date of said entry :

Acting J Seeretary Sims to the C’onwmsswncr of the General Lcmd Office, -
: August 20, 1895. - (J. L. Mc(;)

Howard . Robbins has appealed from the decision of your office,
dated February 21, 1893, rejecting the commutation proof offered by .
. him upon his homestead entry for the NE. £ of the NE, % of Sec. 32,

T 37 N, R. 9 E.,, Wausau land distriet, Wlsconsm
© The’ entlvman made his original entry on July 21, 1891, and com:
mutation proof and final entry on October 15 1891——tw0 months and
ltwenty four days later.

The ground of the rejection of said proof was, that it failed to fulfill
the requirements of section 2301 of the Umted States Revised Stat-
utes, as amended by section 6 of the act of March 3, 1891, which
pernntb the commutation of a homestead entry only after fourteen
months from the date of the or 101na1 entry.
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"The appeal of the entryman alleges that he—

initiated his homestead entry by actual settlement on the 20th day of December,
18905 and nnder the act of May 14,1880, all of appellant’s rights as a settler dated
Dback to the day of settlement; that his original commutation proof showed continuouns
" residence and cultivation from the 20th of December, 1890, to the day of said commu-
tation, a period of more than six months, which period of six months was all that
was réguired, inasmueh ag all hisrights, ineluding that of commutation, related back
to date of original settlement. ’

Section 2301 of the Revised Statutes, as amended, reads:

Nothing in this chapter shall be so construed as t6 prevent any person who shall
hereafter avail himself of the benefits of Sec. 228%.from paying the minimum price
for the gquantity of land so entered at any time after the. expiration of fourteen
calendar months from the date of such entry, and obtaining a patent therefor upon
making proof of settlement, and of residence and cultivation, for such period of
'fourteeu mouths .

 Section- 2289 of the Revised Statutes is the section plondlno for
homestead entries. Robbins “availed himself of the benefits of 7 said
‘section when he applied, on July 21, 1891, to make homestead entry of
the tract in question. This was not until after the passage of the
amendatory act of March 3, 1891, In his case, therefore, commutation
could be made only under the act in force when he made his entry—
which requires . settlement, reslden(,e, and cultivation for fourteen
months after entry
I therefore concur in the conclusion of your office that Robbins has
failed to comply with the requirements of the homestead law, and
- affirm your office decision demanding that he furnish supplemental
proot showing residence and cultivation for a period of fourteen months
subsequently to the date of his original entry.

EXTENSION OF TIME FOR PAYMENT—CASES MADE SPECIAL.
GEORGE W. ROBINSON.

Under the joint resolution of September 30, 1830, the right to an extension’of time
for payment should be accorded, whete the claimant is unable to pay for the
land on account of any failure of crops for which he is in no wise responsible.

Cases involving the question of the right to an extension of time for payment should
be made special.

Acting J Secretary Smns to the Commissioner of the General Land Oﬁice7
August 20, 1895. (G C.R.)

‘George W, Robinson filed his declaratory statement for lots 2 and 4,
and the 8. % of the NW. 1, Sec. 2, T. 27" N, R. 18 W,, Valentine,
.Nebraska, July 31, 1890, alleging settlement April 23, 1890. He sub-
-mitted final proof August 4, 1893, which appears to be satisfactory as
to residence, cultivation, etc. September 4, 1893, he made an affidavit,
duly corroborated, stating that on December 26, 1890, he was badly
burned in a very destructive prairie fire; that as a consequence of the °
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burn, he lost one eye and almost the sight of the other, so that he was

unable to do any work during the season of 1891, and scarcely any
work during the season of 1892, and consequently did not raise any
crops on the land during those two years; that he lost all he had,; except

what was in his house; that for these reasons he was unable to pay for

the land,and asked an extension of time in which to make payment,
under the provisions of the joint resolutlon of September 30, 189()
(26 Stat., 684).

Your ofﬁce, by decision dated November 22, 1893, denied the appli-
cation, and an appeal brings the case here.
* In his appeal (which is sworn to), he sets forth more fully the dis-
-astrous consequences of the fire, stating that his stable, out-buildings,
two horses, one mule, two cows, three calves, and about thirty chick-

neighbors, during the seasons of 1891 and 1892, put in and cultivated

crops on his land, but owing to the drouth fmd liail he realized but
. little.

The facts now presented would certainly entitle the claimant to the
extension applied for. ’

The joint resolution of 1890 authorizes an extension of time, not
exceeding one year, to make payment for the land, when “any settler
on the public lands by reason of a failure of crops for which he is in
no wise responsible is unable to make the payment,” ete. This resolu-
tion ‘is remedial, and should have a liberal construction. Nathaniel
Woodiwiss, 15 L. D., 339; Edward W. Sheldon, 16 L. D., 890.

Failure of crops for which the applicant is in no wisé responsible,
when properly shown forms a basis upon which the application should
be allowed. :

Failure of crops from natura,l cau%es, as drouth, hail, wind stouns,
ete., is the usnal averment upon which the appheamon is based; but
the failure need not be from natural causes to justify a favorable con-

sideration of the application. Any fallure for which the apphcant is

in no wise responsible is sufficient.

It was shown in the first affidavit, and duly corroborated, that in
December, 1890, the claimant was badly burned in a destructive prairie
fire; that as a consequence he was unable to leave his bed until April,
1891; that one of his eyes was entirely put out in the fire and the other
eye almost blinded; that as a result he could do no work in 1891, and

scarcely any in 1892, and therefore raised no crops of any consequence

in those years; in addition to the loss of his s_ight, he alleges that he
lost in the fire nearly everything he had, except what was in the house.

The resolution being remedial in character, and therefore to be liber-

ally construed, and the averments made by claimant showing that.the

failure of crops for 1891 and 1892 resulted from a cause for which he was

in no wise reronsﬂ)le, T think the extension of tlme asked for shou]d
. have been granted. : :
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The appeal, moreover, shows an additional reason for granting the
application—namely, that owing to the drouth and hail during the sea-
sons of 1891, and 1892, scarcely anything was raised on the land culti-
vated by his neighbors.

- The second section of the act of July 26, 1894 (28 Stat., 123), provides:

That the time of making final payments on entries under the pre-emption act is
hereby extended for one year from the date when the same becomes due, in all cases
where pre-emption entrymen are unable to malke final payments from causes which

they can not control, evidence of such inability to be subJect to the regulations of
the Secretary of the Interior.

This act shows the growing liberality of Qongl ess to settlers on the
public domain, who from unavoidable circumstances are unable to pay
for the land upon which settlement has been made.

‘Had the applicant been allowed the time asked for in the first
instance, payment would have been due September 4, 1894; he has
therefore obtained more by his appeal than he asked for in his applica-
tion. To avoid this condition cases involving the question of the right

-for an extension of time in which to make payment will, in the future,
be made special.

Claimant will be ealled upon to make payment within sixty days
from date of notice hereof.

The decision appealed from is reversed.

REPAYMENT—DOUBLE MINIMUM LAND—ACT OF JUNE 8, 18782,
' CLINTON GURNEE,

Repayment of alleged double minimum excess on canceled cash entries made under
’ the act of June 8, 1872, on the ground that the Secretary of the Interior, in’
fixing the price of the land, erroneonsly supposed it to be within the limits of
a railroad grant, can not be allowed, it notb ‘conclusively appearing that the.
Secretary was controlled bv the reason alleged.

Acting Secretcw y Sims to the Commissioner of the General Land ()ﬁice.,
August 29, 1895. (B.W.)

* Clinton Gurnee, by Horace T, Clark, his attoruey, has appealed from
the decision embodied in your office 1etter of Febru(m*y 23, 1894, and
assigns error therein upon the following grounds:

1. Error in holding that at the date of entry of these lfulds, located w1th Chip-

pe“ 4 half-breed scrip, the price was $2.50 per acre;
.- Error in holling that the price paid sas proper, withoust regard to the situation

of the lands as to railroad limits;
3. Errorin not reimbursing the claimant for the excess of $1.25 paid for the 1avnds,_,
which are-outside the limits of any railroad orant ‘

4. Error in denying repayment.

Wherefore the said Clinton Gurnee prays that said decision of Felbruary 23, 1894:
be 1evelsed and the Hon. Commissioner be directed to adjust his account.

Gurnee applied for repayment of $1.25 per acre on San Franeisco,
California, cash entries Nos, 6174, 6175, 6996, 6997, and 7282, for S. &
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of NW. & Sec. 1; W. § of NW. 4, Sec. 12; W. & of SW. %, sec. 12;

lots 2 and 3, Sec. 13, and N. & of SE. £ Sec. 12, Tp. 318., R. 12 B., M.

D. M. The various eash entries mentioned above, were, as the records

of your office show, located with Chippewa half-breed serip, all of

which were subsequently canceled. Your office letter which denies
the. apphcatwn of claimant, erroneously descrlbes the scrip as Sioux
half-breed.

It appears that eertain serip lssued in this Department based upon
the 7th clause of Article 2 of the Treaty of September 30, 1854 10U. 8.
Statutes at Large, page 1110,

It appears further that subsequent to this the supreme court of Cal-
ifornia decided that said scrip issued without authority of law. )

The lands in controversy are included in those which were located
with clains arising under the 7th clause of said treaty. '

On June 8, 1872 (17 Stat., 340), Congress passed au act authorizing
the Secretary of thé Interior to permit the purchase with cash or mili-
tary bounty land warrants of such lands as are meluded in the category
herein above mentioned.

Gurnee is seeking to avail himself of the provisions of said act of
June 8, 1872, and his contention is that whereas he purchased said

“land at the double minimum price fixed by the Department, he is
entitled to repayment upon .the ground that the Secretary of the

Interior at the time he fixed the price did so under the misapprehen-

sion that said lands were within the granted lumts of the Atlantie
- and Pacific Railroad Company. :

He contends further that it was ascertained in 1886 that said lands
were pot within the limits of said railroad grant.

In an elaborate and ecarefully prepared brief, cotinsel for claimant
~ sets up certain reasons in support of his contention, that the Secretary
- of the Interior fixed the double minimum price of- the lands in contlo-
versy under the misapprehension herein above referred to.

Secretary Delano, who passed the order fixing the puge in 1873
makes use of the following language:

- Baid act is in my judgment broad enough to cover these cases and afford the relief
asked. ... . Under the authority vested in me by the said act, and in view of.
the strong equities attaching to-the case under consideration, I would récommend
that the price of these lands be fixed at $2.50.per acre, that being the highest stand-
ard of valué affixed by general laws to the public lands. )

There -is nothing in.the above quoted words of the Secxetary to:
support the contention that he erroneouslty suppoaed the lands to be
within the granted limits of the railroad. .

‘While the reasons assigned by counsel for claimant niight justify the
inference that the Secretary was-laboring under a misapprehension, T
am of the opinion that it should be conclusively shown that he was-in
error before the Department will be Jubtlﬁed in ordering the repayment
as contended for. - : : :

Your office decision is therefore mfﬁlmed
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RATLROAD GRANT-SETTLEMENT CLAIMS—RELINQUISHMENT.
FLoRIDA CENTRAL AND PENINSULAR Ry. Co.

Lands embraced within entries at the dates of the general relinquishments executed

- by the company should not be listed under the grant, where such entries have

* been canceled, in the absence of evidence that, at the dates named in said relin-

quishments, there were no acthal settlers on the lands entitled to the beneﬁt of
said relinquishments, :

Acting Secretary Sitms to the Commissioner of the General Land Office,
(J. L Hy 7 - August 29, 1895, : - (B.W. 0

I am in receipt of a letter from C. W. Holcomb, Esq., attorney for the
Florida Central and Peninsular Railway (Jompamy, requesting a modi-
fication of the directions given in departmental letter of November 26,
1892 (15 L. D., 528), in which it was held that—

Lands covered By entries intactat the date of the general relinguishments executed
by the Florida Railway and Navigation Company for the benefit of bona fide seftlers,
should not-be subsequently listed on account of the grant, where such entries have
been canceled, in the absence of satisfactory evidence that the entry men were not»
entitled to the benefit of said relinquishments. (Syllabus.)

It is claimed by the company that the mere fact that the records
showed a homestead entry covering a tract at the dates named in the
general relinquishments executed by the company did not causé the
relinquishment to attach to such tract, but it was necessary that the
person claiming such entry be shown te be an actual settler entitled
to equitable relief, -

This is nowise in conflict with the posmon takeu in the decision
which it is sought to have modified. '

If the entries were still of record and the company was seekmo to
select them, would it, not be incumbent upon it to show that the entry-
men were not included in the terms of -the relinquishment? '

It has been repeatedly held that if the conditions necessary to the
attachment of the relinquishment once existed the subsequent aban-
donment of the claim by the settler would not cause the right of the
road to again attach to the land.

The records show the entries intact at the dates ncuned in the
releases; that they have since been canceled and the lands selected
by the company, but as to whetlier the lands were in the possession of
actual settlers at the dates named in the releases, the record is silent.

The company has perhaps acted upon the record. showing in ‘S0me:
instances, and made selections in lieu of tracts embraced in pending

-entries, which entries were afterwards caneeled. .

If so, would it-accept unquestioned a holding that such cancellatwn
worked an abrogation of the selection?

It is not proposed to put the company to an unnecessary hardslnp in
this matter, but before these lands can be safely listed it must be shown
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thyat", at the dates named in the releases, there were no actual settlérs
upon the lands entitled to the benefits of the relinquishments.

Where the company desires to make a showing as to the actual con-
dition of the land at the dates named in the releases, sucl tract being
covered by an entry of record at those dates, it should publish notice
for a period of thirty days, naming a date on which such showing would
be made, and in the eveut no one appears to contest, the Showing" might
be made by aftidavit, but when any one appears, the case must be dis-
posed of in the-usual manner, following the 1ulcs prondmo for hear-
ings in contest cases.

You will ddvise the company:hereof.

ACT OF JUNE 3, 1878—PUBLISHED NOTICE OF APPLICATION,
EDpWIN BONNELL.
’_I‘he published notice of intention to purchase a tract.of land under the act of June

3, 1878, is snfficient, where it contains the. statutory requirements, and is made
on the form issued by the Land Department.

.Actm g Secretary S@ms to the Commissioner of the General Land Oﬁ‘icc,
. ‘(J I.H.) August 29, 1895. (A. B.)

< This is an appeal from your office decision of March 6, 1894, suspend-.
ing the cash entry of Edwin Bonnéll made May 8, 1893, for the NW.
1, Sec. 9, Tp. 31 N,, R. 10 E., Susanville, California, This entry was
made in acecordance with the act of June 3, 1878 (20 Stat., 89).

The suspension was made because—

The publislied notice does not give the name of the officer Defore whom, nor the
" date when, proof was to be taken; and the names of the w1tnesses « « ... Aare
omitted; the non-mineral affidavit is also omitted. : !

An exammfmon of the notice which your ofﬁce holds to be defective
shows that the same contained all that the act required, and was a
duplicate of the notice posted by the register in the local office.
- Further, the notice used was the printed form issued by your office for
cases of this kind, and in a lefter of August 2, 1892, your office
informed the local officers at Susanville, that said notice which omitted’
the names of witnesses was sufficient. ‘ '

In view of this, and that the applicant has in other respects complied
with the law, your-office decision is reversed, and you wﬂl issue patent
in accordance with the provwlons of the act. -
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PRACTICE ~APPEAL—INTERLOCUTORY ORDER-CERTIORARI.
JOHNSON ET AL. v. BEAUFORT ET AL.

An order of the local office directing a rehearing in & case on which final action has
‘1ot been taken by said office, is interlogutory in character, and an appeal there-
from will nof lie to the Commissioner; nor will.an appeal Le entertained from.
the Commissioner's decision denying the right of appeal from the local office.

‘If an appeal is not wrongfully denied, certiorari will notbe granted, unless the facts
set out show that the applicant is entitled to relief under the supervisory
authority of the Secretary. '

Acting Secretary Sims to the Commissioner of the General Land Oﬁicé,
August 29, 1895. (C. W.P.)

Vincent Johnson and others have filed a petition for an order under
Rules 83 and 84 of Rules of Practice, directing your office to certify to
the Department the papers in the case of Vincent Johnson et al. against
Henry Beaufort and the Pontiac Mining Company, concerning their pro-
test, claiming to be interested in the Towa, Joplin and Caseade lode
claims against mineral entry, No. 306, made June 6, 1890, by Henry
Beaufort upon the Snow Storm No. 2, and Rainstorm No. 2, lode claims,
Glenwood Springs land district, (Jolorad(x

From the petition it appears that on January 11, 1895, the 1eglbter

-and receiver at Glenwood Springs ordered a re- heaung in said case. -
From which order petitioners herein appealed to your office. March 25,

* 1895, your office decided as follows:
It is.accordingly held that the case is yet before your office for final action, and.

that in allowing the order for a re-hearing you acted within your discretion, and
such order being interlocutory no appeal would lie therefrom.

On May 24, 1893, the petitionefs appealed from the decision of yoﬂr
office. ‘
On June 4, 1895, your office decided that--

as an appeal did not lie from the interlocutory action of the local officers, no appeal.
would lie from saiit office letter of March 25, 1895, as the case is still before the:
local -office, and the action of this office was not a decision on the merits of fhe
case,

and you dismissed the appeal. ,
In my opinion your decision is suppmted by the rmchoutles In,
Piper v. State of Wyoming (15 L. D., 93), it is said
Had the application (to open the case) not been made until after they (the local

vofﬁcers) had taken final action in the case, the rule would have been different, but.
even then, I think it would have presented a case where you would have had a

right to exercise your discretion by advising a further investig ation under the last

clause of Rule 72 of Rules of Practice.

~ In Horn ». Burnett (9 L. D., 752), referred to in the case of Plper V.
State of Wyoming, supra, it is said:

Regardmg your office decision of June 28, 1886, 1 am of -the opinion that the same
is erroneous. Burnett made his motion to be allowed to introduce testimony for the
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defence at a time when the case was still undecided by the local officers; they had
rendered no decision and their report was not forwarded to the General Land Office;
the case was still before them and it 'was resting in their discretion, whether o allow
more testimony to go in ornot. See rule 72 of the Rules of Practice. I do notthink’
- that in this instance the discretional power of the local officers was abused. . Besides
the order granting t0 Burnett the privilege to put in his testimony was interloeu-
tory, it-was not final action or declsmn within the meaning of Rule 48 of the Rules
of Practice. :

There being no doubt of the jurisdiction of ‘the, local officers, and that
their action was not subject to appeal, the only question for considera-.
tion is whether the local officers were guilty of an abuse of their dis-
cretion in: ordering a re-hearing.

The grounds for the apphcatlon for a certiorari, as set out in the
original petition, are:

First. In not directing the local officers to transmit the full record of ‘the hearing
in order to enable him to determine whether or not there had been any abuse in the.
exercise of their discretionary powers. .

Second. In not holding that the action of the local officers rrla,ntnw a re-hearmg
in this cause, was an abuse of their discretionary powers, and is therefore rev1ewa~
ble on appeal. :

Third. In dismissing our appe‘tl from the decision of the loeal officers and denvmcr
our right ot appeal from his decision.

Fourth. In not dismissing said cl,pphcatwn and denymo the r1ght of the. Pontmc
Mlnlng Company to a re-hearing.

- The supplementary petition is not verified, and is theretore dismissed.

- If the appeal is not wrongfully denied, certiorari will not be granted,.
utiless the facts set forth show that the applicant is entitled to relief
under the supervisory authm ity of the Secretary (Nichols . (Jarlson,-
15 L. D., 126). :

. No reason being shown why the supervisory authority of the Secre-
tary should be exercised in this case, the application for.certiorari is
denied. :

‘RAI‘LROAD GRANT—SETTLEMENT CLAIM;PRE-EMPTION FILING.
\TORTHERV PAOIFIC‘ R. R (/o ¥. STEINER.

The residence upon, and cultivation of a tract at date of definite locatlon excepts
-the land so oceupied from the operation of a railroad grant.

An uncaneceled pre-emption filing éxcepts the land covered thereby from the opera;-v
tion-of a railroad graut on the definite location thereof.

Acting ASecreth J Sims to the Commissioner ‘of the Genwal Land Office,
August 29,1895, (J. L. MecC.)

I have considered the case of the Northern Pacific Railroad Com-
pany v. Theodore Steiner, involving the SE. 4 of the SE. 1 of Sec. 19
T.13 N., R. 19 E., North Yakima land dlsbnc’c Washmoton

The tra(,t is Wlthln the primary limits of the grant to said railroad.
On March 16, 1878, one Henry Y. Owen filed pre-emption declaratory
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statement for the tract, alleging settlement March 1, 1878, Said filing
remained of record uncanceled at the date of the filing of the map of
definite location of the road, May 24, 1884, '

Steiner made homestead entry for the land on March 8, 1886, claiming
to have established residence thereon January 1, 1882. On January
27, 1887, he made commutation proof, and cash certlﬁcate 1ssued
thereon.

The company did not appear at the time of the offer of proof; but
afterward moved that the prooeedmgs be vacated. The motion was
denied, and the company appealed. The case was brought before the
Department on said appeal by your office letter of June 7, 1887; and
on July 11,1892 (248 L. & R., 135), the Department rendeled adeolsion
holding that, in the absence of an allegation of a continued claim under
Owen’s ﬁhng to the date of definite location, the same must be pre-

- sumed to have been abandoned prior to that dcmte and ordered a fur-
ther hearing to afford all parties opportunity to oft'er testimony as fo
the status of the land at said date of definite location.

Such hearing was had on the 8th of December, 1892, As the result
thereof, the local officers found that, ¢ it appears very clear from a pre-
ponderance of the evidence that the homesteader, Steiner, was, with-
his family, residing upon and cultivating the traet in question at the
date of definite location.” The railroad company appealed to your
office, which, on April 13, 1895, arrived at the same conclusion. ’l‘he
company has appealed to the Department
" I have examined the testimony carefully, and concur-in the conclu- .
sion reached by the local officers and your office that the tract was
excepted from the grant by Steiner’s settlement and residence.

The company contends that Steiner was 1ot a legal settler, and could .
not make a legal settlement on the land, in. 1884, prior to the company’s
definite location; and that if he was upon the land, it was as a tenant
of the company, and not as a settler under the pubhc land laws..

These are questions that néed not be discussed. If the land was
not excepted by Steiner’s settlement and residence, it was by Owen’s
pre-emption filing, uncanceled at the date of definite location. (Whit-
ney ». Taylor, 158 U. 8., 85.) ' :

The decision of your ofﬁce rejecting the company’s clrmn and hold-
ing Steiner’s entry intact, is hereby affirmed.
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APPLICATION TO SET ASIDE PATENT—MINING CLAIM.
BUTTE AND BoOSTON MINING COMPANY.

Where a petition is addressed to the General Land Office asking for a suit to set aside
a patent, the matter should be reported to the Department with an eq)res51on of
opinion as to the advisability of ordering a preliminary hearing. .

A lode or vein within a placer claim, and known to exist at date of the placer entry,
is, by the terms of the law, excepted from the operation of the placer patent,
and a lode patent may theleaf’rer isywe for the excepted lode or vein; on due
proof of compliance with law.

The United States should not attack its own patents, duly and regularly. issued,
without & clear and convineing showing that fraud was committed in procuring
its issuance.

Acting Secretary Sims to the. Commissioner of the Generdl Land Oﬁice,.
(J.'I. H.) ' August 29, 1895. ‘ (F. L. C)

© An application has been filed in behalf of the Butte and Boston
Mining Company for certification to this Department, for supervisory
action, under rules 83 and 84 of practice, of the record in the matter
of the petition of Jobn Sloan and Margaret D. McRae to have suit
brought to vacate patents issued on placer mineral entries, Nos. 491
and. 597, Helena land district, Montana. Said petition is opposed by
the Butte and Boston Mining Company as the present owners by pur-
chase of said patented mineral lands.

The grounds for the petition for suit are: .

1st. 'That at the dates of filing the placer applications upon which
patents subsequently issued, the land - embraced therein contained
known lodes or veins of mineral bearing rock.

2d. That the applicants and entrymen had failed to comply with the
law in the matter of expendlture upon or for the development of said
plaecer mining claims.

Petitioners asked that a hearing be ordered .to prove the truth of
these averments, and thus lay the proper foundation for suit.

The request for hearing was granted by your office letter of March 6,
1894, A motion was filed by the Butte and Boston Mining Company
and the Boston and Montana Smelting Company that the order for
bearing above mentioned be revoked. This was demed by your office
letter of June 14, 1894. _

By telegram from your office, dated June 19 1894, the order for
hearing was suspended.to await further instructions.

By your office letter.of I‘ebruary 8, 1895, this suspension was re-
moved, and direction was given that the hearing proceed. From said .
order the Butte and Boston Mining Company then sought to appeal,
and by your office letter of March 2, 1895, the r]ght of appeal was .
denied. Hence the application for certlorau

In this connection, it may be observed that the order for hearing was
made by your officé on its own responsibility, and without COUSlﬂtan‘
or asking the advice of the Department. :
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Petitions for suit to set aside pateuts are usually addressed to the -
Department, which, before taking action thereon, requests a report and
recommendation from youroffice. Inthis case the petition wasaddressed
to the -Commissioner of the General Land Office, and ‘the Secretary of
the Interior, and your office by letter of March 2, 1895 denying the
right of appeal, attempted to justify its action in ordering a hearing for
‘the purpose herein indicated without consulting the Department.

It is suggested that it would be better practice, in every ¢ase where
suit is asked to set aside patent, to first report the matter to the Depart-
ment, with expression of -view as to the advisability of ordering a pre-
liminary hearing with a view o requesting suit. Ifhearing is then had,
it is on the coneurring judgment of your office and this Department, .
and there can be no ground for complaint. Such course can canse hui
little delay, and should the petition in any instance present such a
prima facie case as-in the opinion of youi‘ office would warrant the -
ordering of a hearing with a view to suit, and the Department think
differently, parties in interest would be saved the trouble and expense
incident to a hearing. :
~ Recurring now to the case in Lhand, a further brief recital is necessary .
in order to intelligently consider the questions presented by the appli-
cation for certiorari, and to deterniine whether the hearing ordered by
your office should proceed. :

December 5, 1878, James A. Talbot and sevel others located & placer
. mining claim in tOWl]bhlp 3 north, range 7 west, Helena, Montana, cov-
ering one hundred and sixty acres of land. January 30, 1879, applica-
tion for patent was filed by the locators, and on April 13, 1879, mineral
entry No. 491 was made for substantially the same ground, embracing
151.57 acres. - May 31, 1880, patent issued on said entry.

-June 8, 1880, James A. Talbot and Richard 8. Jones located as a’
placer othex ]and in the same section, containing 28.85 acres. - - August
9, 1880, they filed mineral fbpphcat]on, and on November 2, 1880, mineral
ently No 597 was allowed. March 31, 1882, patent 1%ued thereon.

The proofs upon which these entries were made appear to have been
in all respects regular, and were deemed satisfactory by the local office
and by your office. They and the patents issued upon them stood
unassailed until this petition for suit was filed upon which your office,
in 1894, ordered a hearing. ‘

The entue record, including the original entl Yy papers on thh the
patents are based, has been forwarded by your office, and is now before
me, and to that ,extent the application for certiorari has already seived
its purpose. The showing made by said application is such as, in my
judgment, to warrant examination of the record and comsideration of
the merits of the petition for suit. ‘

‘With reference to- the first point made by petitioners, to wit, that the
land embraced in their placer patents contained lodes or veins known
to exist at the date of entry and of patent, it is sufficient to say that if
such lodes did exist as alleged, they are reserved from the operation of
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~;the placer patent by the terms of the law itself (Sec. 2333, Revised Stat
utes), and lode patent may issue therefor npon due ploof of comphance ’
with law. . (South Star Lode, on review, 20 L. D., 204.)

In this connection it may be noted that certified copies of .certain
court records, on file in the case, show that in December, 1888, the
~ Butte and Boston Mining Company (the applicant now here for certio-

rari) brought suit in the district court of the second judicial district in

_and for Montana Territory, county of Silver Bow, for possession of certain

land, evidently that now claimed to be knoswn lodes, within the bound-
aries of the tracts covered by the placer patents:issued to Talbot ef ol.,
and for damages. One of the petitioners in this case was a defendant
. in'that suit. . The trial was by jury and the finding was for plaintiff.

This finding and judgment were affirmed by the supreme court of Mon-

tana, April 29, 1895. These judicial findings, while not binding upon

- this Department, would be regarded as highly persuasive, were it nec.
essary now to consider the question as to the character of fhe lands
claimed as lodes, and are referred to as a part of the history of theliti-
gatmn between these parties relative to these lands durmg the past
years. '
~ The only questlon now ]eft for consider ation is that as o the alleg ed
failure of the placer claimants to comply’ with the law in the matter of
-expenditure upon and for the placer mining claims.. .

.- As before stated, the proofs under the applications for patent were
regular, and made in accordance with law and the regulations. They
were found satisfactory by the local office and your office, and were not,
when offered, challenged by any one. Not until a dozen or more years.
were they attacked before this Department. During that time there
had been numerous trausfers of ﬁit]e, until it now rests in the present
applicant for certiorari, the Butte and Boston Mining. Company, and

_that company has made large outlay (estimated at more than $800,000)
in the. erection upon the ground of smelting and concentrating works,
ete. 'These purchases and extensive improvements were made on faith
of the title passed out of the government as evidenced by its patents,
which title should. not be lightly disturbed: ‘

“There are in the record numerous affidavits for and against the bona
fide character of the proofs made by the entrymen preliminary to the -
‘issuanice of patent. A reading of thése affidavits leaves the mind in
grave doubt as-to whether there was a bona fide compliance with law
in the matter of expenditure. :

" The government should not attack its own patents, duly and regu-
larly issued, without a clear and convinecing showing that fraud was’
committed upon it in procuring the issnance. Espécially is this true

-‘where, as-in this ca%e, ‘many years have elapsed since the issuance of -

patent.

As has been said, the tltle under the patents in question is now in
the Butte ‘and . Boston Mining Company, and has been since 1888.
‘There is no showing that said company was other than a bona fide pur-
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chaser—nothlno to connect it with a fraud on the part of the locators,
if such fraud existed. On thie other hand, the facts and 011cum§tglnces
indicate very clearly the bona fide chara,eter of* its purchase. - Thére
are affidavits from the company on that point, and to that effect; and,
besides, it is not to be presumed, if said eompany was a party to or
had knowledge of any fraud in connection with the entry of the land
in question and the procurement of patent therefor, that it. would have
risked the expenditure in improvements of nearly a million of dollars,.
for it would have known that ‘every dollar so expended was in peril
and liable to be lost. o .

- After a full and careful consideration of the whole matter as pre-
gented by the certiorari and by the petition for suit, I am of the opinion
that.there is not such showing as warrants an order for hearing with
a view to bringing suit. The order of your office is therefore annulled
and set aside, and the petition of Sloan and McRae is denied.

PR.ACTICE—MOTION FOR REVIE\V.
JAMES McVICAR.

+A decision of the Department. will not be reversed on review on the ground that the
departmental rule followed therein has been reversed by the supreme court, where
said decision, when made, was in accord with the rulings of the Department.

Acting Secretary Sims to the Commissioner of the General Land Oﬁice,
August 31, 1895, (F-W.C.)

1 am in receipt of your office letter of July 19, 1895, enclosing a
motion filed on behalf of James MeViecar, for the review of departmental
decision of January 22, 1895 (20 L. D., 62), which affirmed your office
decision in denying his application for the repayment of the double-
minimum excess required to be paid upon his entry covering the W, &
of the SW. 1, the NE. £ of the SW. { and the SE. 1 of the SW. I of
- See. 27, T. 47T N, R. 10 W. Abhlcmd,land district, Wisconsin.

This land falls within the indemnity limits of the grant made by the
" act of June 3, 1856 (11 Stat., 20), to aid in the construction of the road
- now kuown as the Chicago, St. Paul, Minneapolis and Omaha railroad
company. . »

By the act of May 5,1864 (13 Stat., 66), said grant was increased
from six to ten sections per mile and thls tract fell witliin the enlarged
granted limits.

By the same act a grant was made to aid in the construction of a
railroad now known as the Wisconsin Central railroad. This tract also
fell within the granted limits of said grant. so that it was within the
common ten mile granted limits of the two roads under the act of May
b, 1864, supra.

Wlthm said enlarged common limit it has been the previous holdmg
of this Department that the grant made was of a moiety on account of
each of the roads, but as the lands had been previously reserved for
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indemnity purposes on account of the grant of 1856, they were thereby
excepted from the operation of the grant for the Central company,
leaving the United States and the Owmaha company tenants in common
as to the odd numbered sections within such conflicting limits.. (See 10
L. D., 63 and 147; also 11 L. D., 513.")
~In the achustmenb of the Omaha grant said company was requlred to
make selection of lands within the comwmon -limit equal to its moiety,
~to which it was given full title, the remaining lands being held to
apply to the moiety for the Central company’s grant, which being
‘defeated by the reservation under the act of 1856, as before stated,
were opened to entry. Theland in question is a portion of thatrestored,
_and in completing entry therefor, McVicar was reqmred to pay at the
~ rate of $2.50 per acre or the double minimum price.
By the fifth section of the act of May 5, 1864, supra, it is provided :
" That the sections and parts of sections of lands which shall remain to the United

States within ten miles on each side of said roads, shall not be sold for less than
donble the minimum prlce of the public lands when sold. :

- In the decision under review it was held that:

The land in question being within ten miles of the Omaha 'road,A and remaining to
the United States, for the reasons before named was properly rated at double the
minimum prlce, and your office decision rejecting the application for repayment on.
account thereof was proper and is hereby affirmed.

The motion under consideration calls attention to the recent decision

_of the Unitéd States supreme court in the case of the Wisconsin Cen-
tral R. R. Co. ». William O. Foresythe, June 3,1895, in which the court
holds, in effect, that the withdrawal made for indemnity purposes under -
the act of 1856 did not serve to defeat the attachment of rights under
the grant made by the act of 1864, either as to the portion of the grant
made by that act and claimed by the Omaha railroad company, or that
claimed by the Wisconsin Cencral railroad company, thus reversing the
previous deeisions of this Department upon that question. o

It would seem therefore tliat within the common ten mile limits under
the act of 1864, each company was entitled to a mmety, and as to that
portion which was opposite the unconstructed part of the Wisconsin
railroad, the moiety belonging to said grant was forfeited and restored
‘to the United States by the general forfeiture act of September 29, 1890
(26 Stat., 496). :

As befoxe shown, however, this was not the rule of constructlon'
adopted by this Department at the time Mchar’s apphcatlon was
acted upon.

The decision made upon said a,pphcatlon was ‘proper and in accord.

. with the rulings then prevailing, and the fact.that such ruling has been

changed is not sufficient reason for rev1ew1ng and reversmg the decision
previously made. :

The motion must, therefore, be denied.

‘This action is taken without prejudice to Mchca,r’s nohts under a

new application.

1438—voL 21——9
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I’RACTICE—APP EAL—REVIEW-—CERTIORATI.

HoskmNg ». PEARSO\I

‘Where on motion for review new facts are set up and a hearing thereon asked, and
- the motion is denied by the Commissioner, an appeal therefrom may be properly
taken, and if refused, the right of the applicant, ou.due showing made, may be .
reviewed under a writ of certiorari.

Acting Secretary Smns to the Commissioner of the Genei al Land OJﬁce
August 31, 1895. Co (W. M. B.)

I have considered the application of counsel for George Hosking,
dated April 29, 1894, to have certified to this Department, under Rules
83 and 84 of Practice, the record of the proceedings in the case of the
- eancellation of said Hosking’s pre-emption entry, made July 5, 1890;
final proof September 27, 1892; and final certificate October 1, 1892, for
the “N. § of the SE. , Sec 9,” and the N, % of the SW. 1, Sec. 10, T.
63 N, R. 9 W., Duluth land district, Minnesota, petitioner’s said entry.
having been held for cancellation by your office decision ‘of November
29, 1893, whereupon a motion was, on February 8, 1894, filed for a
review of your said office decision, and upon the ground of newly dis-
covered evidence petitioner filed an affidavit of contest against the
alleged entry of Pearson for theland in question, and asked for a hear-
ing to determine an issue, which could not be otherwise adjudicated.

On March 23,1894, your office refused to require Pearson to show cause
why the entry credited to and allowed him by the decision thereof—in
so far as respects the land (N. } of the SK. 4 of Sec. 9) involved—should

not be canceled, or to allow the contest and order the hearing petitioned -

for, to that end, which motion being denied, Hosking, on March 27,
1894, appealed from said (latter) decision of your office. '
‘ You held in effect that the time in which Hosking was allowed to file
~ appeal began to run from date, December 9, 1893, of notice of your
first office decision, and had, the1ef0re, under the . hmlt prescribed by
the Rules of Practice, expired at date, March 27, 1894, of filing of the
samne. ,

Petitioner claims that whereas affidavit of contest against Pearson’s
alleged entry of the tract was filed with motion for review, and that as
said motion set up newly discovered evidence as the basis for the hear-
ing asked for, and that as the allegations contained in the motion and
affidavit of contest introduced new elements into this case—thus malk-
ing a new case—that said motion should have been allowed and not
refused, as it was, by your office decision of March 23, 1894, as stated.

‘In view of the fact that the motion and affidavit of oontest d]d prcsent
newly diseovered material facts, which had not been previously consid-
ered, for the reason that their existence was not known, and since their
introduction into the case malkes a
upon by the former decision of your office still left open—I hold that
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wppeal was properly taken, and should have been allowed  and for-
warded, from the latter decision of your office, as the same was filed
only fom days subsequent to your office decision of March 23, 1894
being within the limit of time presecribed By the Rules of Practice. ‘
The petitioner makes a primae facie showing that he is entitled to
relief, and that your office decision of March 23, 1894, was erroneous
_for. the reason, as alleged, that there are grounds, based upon trust-

. worthy and competent evidence, for believing that Pearson never, at .

any time, made entry of the said N. £ of the SE. £, Sec. 9, and it is
further asserted that if there could possibly be any mistake as to his
filing upon said tract, that there can be no doubt as to his failure to
~make settlement and improvement upon any portion of the same; that
your office was asked by said petitioner to order a hearing that these
facts might be proved, and petitioner’s superior claim and right estab-
lished to and in this land, and that the right to a hearing was lmplop :
erly denied by your ofﬁce

As the record before me -shows that there is reversible error in your
office decision refusing to order the hearing for the purpose stated, and: -
to forward appeal therefrom, you are hereby ordered to certify to this
Department the complete record in this case that the questions and
facts involving and affecting the rights of the petitioner may be
determined, ’ '

RIPARIAN RIGHTS—SHORE LINE OF LAKE-MEANDER.
GEORGE W. STREETER ET AL.

. Land formed between the meander and shore line of Lake Michigan, through the
-acts of persons or corporations, is not the property of the government, or subject -
to the jurisdiction thereof, under the public land laws.

. Acting Seeretary Sims to the Oommissibnef of the Generai Land Office,
August 31, 1895. R (G. C. R.)

On May 5, 1895, George W. Streeter presented his application at
your office to make homestead entry for ‘ the piece or parcel of land
lying east of the south half of fractional section 3, and east of the
north half of fractional section ten, T. 39 N.; R. 14 E., of the 3d Principal
Meridian, of Illinois, containing 150 acres, more or less.” Your office
declined to receive the application or allow the same to be placed on -
file, because the tract applied for appears to be identical with the tract
upon which “George W. Streeter attempted to locate a military bounty
land wauant said apphcatlon to locate having been denied Dby this
office on March 29, 1894, for the reason that it is not public land, and
is not subject to dlsposal by the United States.”

On the same day Peter T. Johnson applied to make. homestead entr y
for the sawme tract of land, and your office rejected his apphcatlon for
the same reason. S '
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The applicants have joined in an appeal to this Department, alleging
error in refusing to receive said applications, and insisting that, they
were entitled to make the entry under the law and facts disclosed in .
their applications. ‘

" Accompanying the applications is a pla’o of a private survey of the
lands, and a description thereof by metes and bounds, also affidavits

_that the applicants are occupants of the land, and that the same—
is a portion of the filled in land between the meander line as established by the gov-
ernment survey and the present water line of Lake:Michigan; that the land com-
prising said tract is formed by filling in and displacing the waters of Lake Michigan
by sand, soil and debris deposited during & long period of time, and that such filling,
ete., is the acts of human and not natural ageneies, and was done by various persons

that Peter ‘I. Johnson has lived in & house on piling for sixteen years, .

and that (George W. Streeter in the year 1886 was shipwrecked npon the bar or bed
of Lake Michigan, several rbds from the eriginal shore line as shown by 1821 United
States survey; that George W, Streeter and his family lived in his boat for some two
years; that the land formed around this boat in the navigable waters above water
level; that in addition to the land formed around the stranded boat, a large quantity
of land (being the largest portion of the above described tract)was filled and deposited

- in the lake by various persons . . . . . (unknown);

that the land so made by filling, ete., and claimed by applicants, covers

an area of about one hundred and eighty-six (186) acres.

The plat of the official survey of said fractional township was approved
May 16, 1831, the survey having been made in the year 1821, - This
survey shows said fractional section ten to be composed of two parts,
one part north of Chicago river, covering 102.29 acres, and the other
. part south of that river covering 57.52 acres. The parb of the section
north of the river was, on March 9, 1837 , batented to Robert A Kenlle,’
under the pre-emption law.

The. Whole of section three of said township was, among ‘other lands,
selected by the Commissioner of the General Land Office, in pursuance
of the act of Congress approved March 2, 1827 (4 Stat., 234), granting
a quantity of land to the State of Illinois for canal purposes, and the
public survey shows that both section three and section ten are bounded
on the east by Lake Michigan. The land sought to be entered is con-
fessedly to the east of the meander line between these two fractional
sections and the. lake, and since the lake itself, and not the meander
line, is the east boundary of the two fractional sections, as shown by the
public survey, the land has long since been disposed of, and there is no -
land left of which this Department has jurisdiction. .

If, as alleged, the lake has been filled inuntil a large quantity of land
has appeared that was formerly covered by water, this made land does -
not belong to.the government. The State of Illinois holds the title to
the lands under the navigable waters of Lake Michigan, within its.
limits; and the fact that any person or ¢orporation, not the owners of
the shore lands, has, by filling in, extended the land out into the lake,

- does not give to such person or corporation any riparian rights, (Illi-
nois Central R. R. », Illinois, 146 U. 8., 387.) '
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Without diseussing the question as to the true ownership of the made
or filled in lands formerly covered by -the waters of the lake, it is suffi-
cient to say that such lands do not belong. to the government, and,
therefore, this Department has no jurisdiction to direct their survey or
disposal. . :

The decision appealed from is affirmed.

WERDEN ». SCHLECHT ET AL.

Motion for rehearing in the case above entitled (see 20 L. D., 523),
denied by Acting Secretary Sims, August 31, 1895; ' '

— s

TOV\YNSITE;—SECTION 22, ACT OF MAY 2, 1890-SCHOOL FUND.
NorTH ENID.

'.The jurisdiction.of the Secretary of the Interior over money derived from the sale
of land for townsite purposes, under section 22, act of May 2, 1890, terminates -
W hen the money is paid to the authorities of the town. :

Acting Secretary Reynolds to George . Arinstrong, North Enid, Okla-
homa, September 5, 1895. - (G. B. &)

I have your letter of the 25th inst., calling my attention to the fact
that mandamus proceedings have been instituted to compel the town
council of North Inid, Oklahoma, to make 4 disposition of certain
moneys in the hands of said conneil in violation as is alleged of Sec.22
of ‘the organic act of Oklahoma Territory. This money, amounting to
the sum of $1,496, was derived from the sale of land for the townsite
of North Enid, and by departmental order has been paid to the town
by virtue of that part of Sec. 22 of the organic act of Oklahoma Terri-
tory which provides that: )

The sums so received by the Secretary of the Interior shaJI be paid over to.the
proper authorities of the municipalities when organized to be nsed by them for .
school purposes only. )

The Jurlsdl(,tlou of the Secretary of the Inteuor over thls matter
determined when the money was paid to the anthorities of the town,
and you will have to look to the courts for. protection agamst any

attempted diversion of the fund. : .
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WITHDRAWAL OF PUBLIC LAND—SCHOOL SELECTION.

CURRIE 9. STATE OF CALIFORNIA.

An order of withdrawal, made for a public purpose, takes effect on the (hte of its
issue, regardless of the time it may reach the local office.

Lands embraced within an executiveorder of withdrawal are not subject to selection
as seliool indemnity.

Acting Secretary Sims to the Commissioner of the General Land Office,
August 20, 1895. - (I. Dy

. The State of California appeals from your office decision of Decem-
ber 29, 1893, ‘'wherein you hold Currie’s homestead entry intact for the
NW. £ of See. 13, T.8 S, R. 23 E., M. D. M., and hold for cancella-
tion the school 1ndemmty se]ectlon ot the State for said tract, and also
for the W. 4, the 8.} of the NE. 4 and the N. § of the SE.% of Sec.12,
in the same towuship, Stockton laud dlbtmct,bahtom]a.

Currie made homestead entry for the NE. §, Seec. 13, on February 15,
1892, alleging settlement July 18, 1890, befor survey, and continuous
resadeuce thereon until said entry.

The plat, including - the Currie tract, was received in the local office
November 20,1891, December 11,1891, the State of California selceted
all of the lands above descrlbed to compensate for specific losses of
other lands. '

Your office, October 10, 1892, instructed the local officers to call upon

the State to show cause why its claim for said NW. 1 1 of Sec. 13, should
1ot be canceled for conflict with Currie’s homestead entry. The State
thereupon charged that Currie never resided, in good faith, on said
land as a homestead settler, and that he never established a bona fide
residence thereon prior to the filing of the plat aforesaid in the local
office. ’
“ The evidence at the hearing was undisputed and plain that Currie
had bought a cabin from a prior settler, and, in July, 1890, established
his residence on the Iand, improved the cabin, fenced three-quarters of
" an acre of garden, cleared soine ground, cut trees for a larger house in
1890 and 1891, and built a house early in 1892, besides fencing about
ten acres more and maintained ‘a continuous residence thereon. He
was, therefore, a bona fide settler on the land at the time of the order
of withdrawal and before the State sought to make selection, and his
homestead entry is held intact.

The case, as appealed from the local ofﬁ(,e, relates solely to Currie’s
land, but your office decision says: »

Theére is another reason for holding the claim of the State to this land, for cancel-
latiom, viz: On November 5, 1891, T.8 8., R. 23 E., M. D. M., with other townships,
was withdrawn from disposal by authority of this Department, with a view to
creating a public reservation; and afterwards, by proclamation of the President,

under date of February 14, 1893, such reservatioh was established 'md is known as
the Sierra Forest RSS(ﬂV‘ItIOH
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Therefore, applications made hy the State of California, after November 5, 1891,
to select lands in the townships so reserved, are inadmissible. " And this being the
case ‘the whole of said selection, R. and R., No. 117, embracing the W. 4, the S. 4
of the NE. 2, and N.4 of SE. % of Sec.12, and the NW. % of See. 13, T.8 8., R.23 E,,
M.D.M., being 640 acres, made Deéexnber 11, 1891, to compensate for deﬁclenues of
school ]and in Seec: 36, T.13 8., R.16 W. ,and in fractional townships 13 8., R. 15 W,
and 14 8., R.14 W., 8. B. M., is hereby held for cancellation as invalid.

~The appeal onl bebalf of the State from this branch of the case, urges
that the order of November 5, 1891, was not received at the local office
until after the selection made by the State on December 11, 1891; and
also, that inasmuch as applications for several tracts of land covered
by the withdrawal were afterwards received under the timber and stone
act, and passed to patent; that the State should be treated the same as
‘other entrymen.

The order of withdrawal bemg for public purposes became eﬁectlve
on the date of its issue, regardle% 01‘ the time it may have reached the
local office.

The cases holding that an- order of withdrawal takes effect from its
‘receipt at the local office were all orders of withdrawal for the benefit
of a railroad grant and were construed most liberally in favor of the
public.. The same construction applies here and the interest of the
public is that the order for a public purpose-should become effective
instantly. As to the patents issued upon applications filed subse-
quently to the date of the order of withdrawal, that were not predi-
cated on rights existing on that date, they were issued by mistake and
can form no precedent for permitting other lands, selected after the date
of withdrawal, to be patented.

Your office decmlon is afﬁrmed

ETTLE\[F\'T CLAIM—RATLROAD LANDS.
INGRAI—IAM . SPRAY

An allegation of settlement with a view to purchasing from a ralhoad company,

: maile on behalf of an applicant under the forfeiture act of September 29, 1890,

is disproved by the fact that tht, alleged sefitler entered the tract involved under
_the timber culture law,

Actmg Secretary Sims to the Commissioner- of the Geneml Land Oﬁice,
August 31, 1895. , . (J. L)

Abram L. Spray, executor of John C. bplay, decea,sed has appealed
from your office decision of December 3, 1893, modlfymo .the decision
of the local éfﬁcel"s, and cancelling A. L. Spray’s cash entry, No. 3032,
dismissing Ingraham’s coutest, and holding intaet John C. Spray’s tim-
ber culture entry No, 2764.

The land involved is the NE. 1 of section 35, T. 3 8., . 24 K., Willa-
mette merldlml, The Dalles land distriet, Oregon.
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The records of your office show that said tract of land is within the
limits of the legislative withdrawal for the Northern Pacific Railroad
Company which took effect. August 13, 1870; and it was not again
‘made subject to entry until the passage of the forfeiture act of Septem-
ber 29, 1890 (26 Stat., 496).

On Apul 13,1883, one S. 8. Beales filed her preemptmn declaratory
statement ‘for said tract, alleging settlement on April 9, 1883. Said
filing ‘was eancelled by your office on November 13, 1889.

On November 17, 1887, John C. Spray (now decewsed) was errone-
ously allowed by the Iocal officers to make timber cultare entry, No.
2764, of said tract. '

On June 11, 1891, A. I.. Spray as executor of smd John C. Spray,
‘filed a declarratmy smtement for said land undér the act of September
. 29, 1890, alleging settlement by his testator on October 27, 1887.

On December 28, 1891, he filed an application to purchase said land
under the act of September 29,1890, alleging in substance,

- That his testator settled on the said tract of land on November 1, 1887; that his
tiesbator wntil his death on February 27, 1891, and he afterwards, had been in full and
peaceable possession of all of said tract ever since the date of said settlement to the
(then) presént time, except one acre fenced by another prior fio that time; that his
testator settled upon said tract with the expectation of purchasing the same from
the Northern Pacific Railroad Company if they (the company) should obtain title
_to the same. ) ‘
~ That the-whole of said tract was under fence by my father, John C. Spray, (except

one acre) from November 1, 1887. In the spring of 1889 about ten acres was fericed

inside-the fence of J. C. Spray in the same corner with the one acre above pamed. -

All' the rest -of the tract has heen in full and free possession of J. C. Spray and
myself, as executor, since November 1, 1387. ’

On Jannary 5, 1892, John 8. Ingraham filed an afidavit of contest
against John . Spray’s. timber culture entry, No. 2764, and against
Abram L. Spray’s application to purchase said land, alleging in sub-
stance, '

1. That he, said Ingrabam, in the month of April, 1884, made entry upon said
tract, and made improvements thereon with the intention of aequiring title thereto
from the Northern Pacific Railroad Company.

. That he began a contest against J. C. Spray’s tunber culture entry, made-in the

‘year 1887; but was demed a hearing, for the reason that said entry was null and
vmd :
" 8. That Abram L. Spray, when he made his application to purchase, well knew
that Ingraham claimed.and had been in possession of said.land ever since the month
‘of April, 1884, and that he intended to purchase the same under the act of September
29, 1890,

Nevertheless, the local officers allowed A. L. Spray, executor, to pur-
chase said land, and on Jaunuary 12, 189_,, issued to him final cash
receipt and: certlﬁcate No. 3032, '
~ Your office, by letter “H?” of April 23,1892, directed a hearing, whlch
was had on June 18, 1892. On April 28, 1893, the local officers found
that the tract had been séttled upon and partly cultivated since 1884
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by the dont'estant, and that he had the prior right to enter said land
under the act of September 29, 1890, and recommended that 'Spray’s'
. cash entry, No. 3032, be cancelled .

-Spray appealed amd on December 5, 1693, your office modlﬁed the
decision of the local officers; held that neither Ingraham nor Spray
was entitled to purchase said tract under the act of September 29,
1890; held Spray’s cash-entry for cancellation; dismissed Ingraham’s
contest, and permitted John C. Spray’s timber culture entry, No. 2764, ,
to stand subject to proof of compliance with law, or to contest on any '
sufficient grounds: ' ,

- for aflthough illegal when made; the bar to its allowance was removed by the act of
September 29, 1890, restoring the tract to the public domain, at a time prior to the
repeal of the timber culture law by the act of March 3, 1891, ;

A. L. Spray has appealed to this Department. - The case is closed as
to Ingraham who has not appealed from your office decision.

I concur in the opinion of your office that John C. Spray was not
entitled to purchase under the act of September 29,1890. His timber
culture entry of November 17, 1887, is proof that he did not settle with
bona fide intent to secure title by purchase from the company.

' Your office decision is hereby affirmed.

APPLI(,ATIOV T() L\IER—PAS. MENT OF TEES
JOHN I‘ bETrJF

An application to enter, accompanied by a worthless check in payment of the fees
reqnired by law, confers no right upon.the applicant; nor are the local officers
bound to take notice of such an applieation. . :

Acting Secretary Reynolds to the Commissioner of the General Land Office,
September 5, 1895. : (C. J. W)

John F. Settje who made timber culture entry No. 116 for the SW, 1
of Sec. 26, T. 28, R. 52 W., Colorado, on November 12, 1892, appeals
from your office decision of January 20, 1894, ho]dlng said entry for
“cancellation. :

Settje had brought Lontesb against the prior timber culture entry of
Brower, for the said land, and Brower’s entry was. canceled March 11,
1890 as the result of the contest. Settje claims to have filed apphca;-
tion to enter at tlie time.of filing contest. . That about the 13th day of
Decomber; 1890, he received by mail the first notice given him of the
. cancellation of Brower’s entry, whereupon, about December 27, 1890,
he made the necessary affidavits and application to enter said land,
and forwarded the same by mail within thirty days after notice of the'
cancellation of Brower’s entry.. This application and affidavits were
forwarded to the land office at Akron, Colorado. - The register and
receiver at that office, rejected ‘the application for two reasons: the
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bank check forwarded to pay fees was worthless, being on: a broken
bank; and because the tract was covered by former entry of Brower,
the oancellatmn of ‘whieh had not been noted. ,

. Settje claimed to have had no notice of the rejection of this applica~
tion. Afterwards, on September 19, 1892, Settje was notified, through
“the land office at Akron, of the ccmnbellwtlon of Brower’s founer entry
and, on November 12, 1892, Settje made entry.

Yom office held that the fact that Settje may have been acting under
" the beliet that his applieation of December 27, 1890, had been allowed,
the filing of such application did not have the effect of preserving in
him the right to perfect his claim after the repeal of timber culture act,
and further, that his failure to make his entry now in question, within
thirty days after final notice of the cancellation of Brower’s entry, lost
him his preference right as the successful contestant of said entry.

These rulings are assigned as error. . Evidently, the application of
the 27th of December, 1890, accompanied by a check on a broken bauk,
for the fees required by law to be tendered with the application,
amounted to no tender at all, and the local officers - were not bound to
take notice of such application. It could not have the effect of clothing
the applicant with any equitable right, even though he may not have
received notice of the rejection of such application. He had made no
legal application to enter. See Clewell and Marsh, 2 L. 1., 320.

It any right had survived which would bring his claim within the
proviso to the act repealing the timber-culture laws, he would still be
bound to take steps to-perfect such defective entry within thirty days
from formal notice of the cancellation -of the prior entry of Brower.
This notice he had on September 19, 1892, and he failed to niake his
entry until November 1"th thereafter, more thau thirty days after such
notice. :

. Your office decision is ﬂ-pproved.

RAILROAD LANDS—SETTLEMENT RIGHTS—SECTION 5, ACT OF MARCH
3, 1887.

MALLON ET AL. 2. BROWN ET AL,

A claimant will not be heard to assert a settlement right, where by his own laches he
has allowed the rights of others to intervene, and by his own acts recognized such
intervening rights:

Purchasers under section 5, act of March 3,1887, are not required to eata,bllsh (111(1
maintain residence on the land inelnded within their purchase.

- Aeting Sem etary Rey J’)’LOMS to the Commissioner of the General Land Office, -
September 5, 1595. “(G. G R

~On Februeu y 10, 1890 cash certificate No. 4241 was issued to Hiram
Brown and (Jhaﬂes H. Page for the W. 4 of the SW. 1, See. 5, Tp. 18,
R. 3 ., W. M., Oregon City, Oregon, under section 5 of the act of
March 3, 1887 (24 Stat., 556). ‘
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Under examination of this entry your office (November 19, 1890),
required the claimants to publish notice of their intention to submit
proof, and to show that the land had not been settled upou subsequent
to December 1, 1882, by any person claiming rights under tlie settle-
ment laws, the evidence then on file, as to the sale. by the compa-ny to
one Corsen, being held sufficient.

Notice was dunly published, fixing March 16, 1891, for submitting the
required testimony, and the.claimants filed afﬁdfwms, stating that no
one had settled on the land subsequént to December 1, 1382, except one
‘Kornstad, who had subsequently relinquished his c¢laim. '

‘On-March 16, 1891, Owen P. Mallon filed his protest against the
allowance of Brown and Page’s entry on the grounds that he had set- -
tled on the land in Deeembel 1890, claiming the same under the settle-
 ment laws. ¢

E. O. Corsen also ﬁled a protest against all paJlmeq exeept Brown
and Page.  Maxwell Young filed his protest, alleging fraud and col-

lusion on part of claimants, and. John Long filed his protest, on .the
grounds that he bad been instrumental in clearing the records of-a
filing by one Ross in 1861; that hie had applied to make an additional
homestead entry npon the land in 1870; that his application had been
denied, but that he CODtl]lllOllbly asserted claim to the land.

A hearing was had, and the local officers dismissed all the protesis.
On appeal, your office by decision, dated J anuary 27,1894, affirmed that
action.

Of all the proteatantx, Long ouly has appealed. He insists that 1t
was error to have held him guilty of laches in not appefﬂm0 from the
desisions of the register and receiver rejecting his applications, and in -
holding that he has no claim to theland which interferes with defend-
ants’ right of purchase; also in ‘h’oldiug‘ that the land is properly sub-
ject.to purchase under the 5th section of the act of March 3, 1887.

The 5th section of the act of March 3, 1887, under which the pmchase
was made, reads as follows:

' That where any said company shall have sold to citizens of the United Statés, or
to persons who have declared then‘ intention to become such citizens, as a part of
its grant, lands not conveyed to or for the use of such-company, said lands being the -
numbered sections preseribed in the grant; and being -coterminous with the con-
structed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall .
issue therefor to the said bona fide pnrchaser his heirs or assigns: Provided, That
all lands shall be exeepted from the provisions of this section which at the date of
such sales were in the bona fide occupation of. adverse.claimants under the pre-emp-
tion or homestead laws of the United States; and whose claims and occupations have
not since been voluntarily abandoned, as to which excepted iands the said pre-
emption and homestead claimants shall be permitted to perfect their proofs and
entries and receive patents therefor: Provided further, That this: section ghall not
apply to lands settled npon subsequent to the first day of December, eighteen hun-
dred and eighty-two; by persons claiming to enter the same under the seftlement
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laws of the United States, as to which lands the parties claiming the same as-afore-
said shall be entitled to prove up and enter as in other like cases.:

It appears that the land is within the primary limits of the grant for
the benefit of the Northern Pacific and Oregon and California Rail-
roads. It is of the numbered sections prescribed in the grant, and is
also coterminous with the constructed palts of the last named road
since December, 1869,

The dppellantb are shown to be Aaturahzed citizens of. the United
States, and purchased the lands from a grantee of the company under
warranty deed, and also direet from the compay.

The lands were in fact settled upon subsequent to December 1, 1882
(i. e. in 1886), by one claiming the same under the settlément laWb, and
such settlement would, under the second proviso to the section, have
defeated the purchasers from the company from obtaining title thereto
from the government, had such settler complied with the laws; but
this settler (Kornstad) relinquished all his right to the land (October
10, 1889), and its status was then the same as if no entry or settlement
had ‘Jbeen made, and the land was thus left subject to the opcratlon of
the statute just quoted.

A declaratory statement filed by J. Ross, May 21, 1861, for the land
(being then unoffered), served to except it from the operation of the

grant.

It thus appears that (,lanndnts’ right to the land is paramount,unless
such rights were defeated by the claims of appellant.

It appears thatin July, 1870, Long, the appellant, sought.to entel the
land in controversy, also an adpmmg tract, being the E. 4 of the SE. ,
Sec. 6. These were the tracts upon which Ross made his filing in 1861.
Such proceedings were had as to-clear the records of the filing, and
Liong applied to enter the whole quarter section. Ie was not per-
mitted to enter the land in Sec. 5, on account of the claim of the com:
pany, but did enter that in Sec. 6, upon which he afterwards received
patent. He states that the local officers ¢ flatly refused his application
for the whole of the tract.”

One Fitzsimmons entered the land March 25,1872, and his entry was
canceled February 3,1873. Long testifies that he then applied. to enter
the land, and his application was refused becaunse of the company’s
claim. He further testifies that when he offered final proof upon his
eutry made for the land in Sec. 6, he “asked the receiver if he would
not, give the patent for the 1607; that the receiver said he could not on
account of the company’s cLum, that he-again applied for the land as
an additional homestead, and his application was rejected for the same
- reason. That he again (about 1886) went to the local office to apply
for the land, and found that Kornstad had filed for it. .

This testimony shows that Liong honestly endeavored to obtain title
tovthe land, and that the local officers erred in refusing his applications,
His _remedy was by appeal, but he appears to have acquiesced in the



- DECISIONS RELATING TO THE PUBLIC‘ LANDS. 141

decisions of the local officers. His reason for not appealing or prose-
cuting’ his alleged rights (to use his own words) was that he ¢“hadn’
‘the means to follow it up.” The fact, however, that he was oue of
Kornstad’s final proof witnesses when, on April 19, 1887, the Tatter
offered his pre-emption final proof for the land; shows that he had
abandoned all claims to the land, and he can not now be heard to assert .
rights which he might have obtained in the first instance, by employing
_ proper legal means, when by his own laches he has allowed other rights
- tointervene; indeed, he'is completely estopped from asserting any such
claims by his voluntary act in becoming a proof witness for a junior
claimant.
The decision. appealed from is affirmed.
Since Long’s appeal herein was filed, one Joseph Boyd has filed a.con-
test against the entrymen, on the grounds that
_ you nor either of you have resided upon, cultivated or improved the tract of lémd,
and the purpose of the contest is that I may have the privilege of entering or filing
nupon the said described tract, or, failing so to do, through no fault of mine, desire
that a hearing be ordered to decide the validify of said cash entry.

Sundry cnfﬁdavn:s in sapport of this a,ppll(,atlon have albo beeun filed,
and notice thereof served on the entrymen. :

Tt is sufficient to say that purchasers under the 5th sectlon of the act
of March 3, 1887, are not required to make their residence on the land,
as do homestead or pre-emption” claimants. - It results, therefore, that
if’ the alleged facts in support of this application we:e proven, the entry.
+would still not be affected The application is therefore demed

SCHHOOL LANDS—LEASE—SUB-LEASE, "
JouN F. SHAFFER.

Under the regulations, and form of leass, fequired by the Department, school land
leased for agricultural and grazing purposes, can not be sub-let for the purpose
of establishing a brick yard thereon :

Acting g Secretary Reynolds to the C’omvm.sswner of the General Land Oﬁice,,
September 5; 1895. (W. M. B. )

I have considered the appeal of John F. Shafter from your office
decision of April 30, 1894, wherein was rejected his application to sub-
let, for brickyard purposes, ten (10) acres of the SW. % of Sec. 36, T.
26 N R. 6 W., Indian Meridian, Enid land district, Oklahoma

The record bhOW% that William C. Renfro, as governor of the Terri-
tory of Oklahoma, oni March 26, 1894, leased the above described quar-
ter section of land to the said Sha,ffer, for purposes of" “agmculture and
grazing” for the term of threeyears (at $250 per annum) from J3 anuary
1, 1894, under provision contained in section 36 of the act of Congress:
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approved March 3, 1891 (26 Stat., 1043), to be found in the following
words, to wit:

That the sehool lands reserved in the Territory of Oklahoma by this and former
acts of Congress may be leased for a period not exceeding three years for the benefit
of the school fund of said Territory by the governor thereof, under regulations to be
preseribed by the Secretary of the Interior. :

Your office decision denying Shaffer the right to make the proposed
lease is based upon the ground (1) that in the eontract of lease it was
stipnlated that the lessee was not to under-let any portion of the leased
premises; and (2) thatthe entire quarter section had been leased tolessee
solely for the purposes of ‘‘agriculture and grazing.”

It is disclosed by tle record that the ten acres proposed to be under:
let is to be used for the purposes of a brick plant—more commonly
known as a brick-yard—being. for  a purpose and use quite different
from that for which the land was leased to Shaffer, as shown by the
rental contract. ‘

Appellant substantially bases his appeal upon the ground—

That public poliey and prosperity in the vicinity. of that portion of the Cherokee
Outlet in whiech the above described premises leased by applieant is situated demand
that the lands surrounding and included therein should be utilized to the end and
for the purpose for which they are best adapted and that said tract of ten acres is
“suitable for no other purpose than that mentwned (brick-yard) in plaintiff’s apph-

cation.” ’ -

In his application to sub-let the tract above designated appellant
alleges that he had such action in view, for the stated purpose, beforée
and at the time of executing the lease, under which he holds the land,
and his attorney contends that such right and privilege should be
granted him since he (appellant) ¢is a farmer and has no time nor has
he the skill to utilize this particular portion of his land for the purpose
aforesaid, and he can not utilize it for any other purpose.”

Admitting all of the above averments to be true, yet the best and
highest evidence of the rights 6f the lessee under the written contract
is the covenants therein contained.

No matter what may have been the intention and purpose of the
‘lessee prior to and at the date the lease was actually executed and
approved, respecting the uses to which the land was to be put, still the
government can in no way or manner be bound by such intention or
purpose of the lessee, its obligation and responsibility to said lessee
only being measured by the terms of the contract of lease entered into
by the lessor and lessee.

Some of the material conditions or covenants contained in the regu.
lations prescribed by the Secretary of the Interior under section 36 of
the act of March 3, 1891, and embodied in the lease, are in words as
follows— :

The said party.of the second part covenants with the said party of the first part

that he will not eut or rémove, or permit to be cut or removed any timber from said
land, that lie will not quarry or remove, or permit to be quarried or removed, any



DECISIONS RELATING TO THE PUBLIC LANDS. - 143

' building or other stone from said land, ‘except-such as may be necessary for the
foundations for buildings thereon; that he will not mine or remove, or permit to be
mined or removed, any minerals therefrom; that he is leasing said land for agrieul--
tural and grazing purposes, and that he will cultivate the same in a husband-like
manner; that he will not. assign this lease, nor underlet any portion of the leased: .
premises; and that he will not commit any acts of waste upon or to said land., -

It will be observed from- the above that not only building material—
such as timber and stone suitable for building purposes—is included
in the prohibition relating to removal, but that said restriction applies
equally to all stone other than that suitable for such building purposes.
By the express. terms of the paragraph, last above quoted, building

~ stone found upon the premises could only be used for the foundations

of buildings erected thereon; but, as stated, could not, as well as stone
suitable for such purpose, be removed from the land.

While it might not be necessary, perhaps, in any instance for the sub-
lessees to- remove any of the clay, in its original form or state, from
" the rented premises, yet when the clay is reduced to the form of bricks .
for building and other purposes, such brick would necessarily be
removed therefrom. The clay from which the bricks are made partake
as much of the realty of the leased tract as do the timber and stone
thereon, and the preservation and retentioin of the former upon the
tract seems as equally desirable as the latter, especially where there is
a scarcity of brick clay in the neighborhood, and use of the clay for the
desired purpose would be a breach of the contract, resu]tln g.in an act
of waste upon and to theland.
 Bections 16 and 36, reserved by Congress in the Terrltory of Okla-

homa for school purposes, are held in trust by the government for the

object intended, and it is proper that such policy respecting the use

thereof should be pursued and adhered to as will best preserve and...
increase the value of such lands during governmental supervision

and control thereof, as is sought to be done by existing departmental
regulations, as embodied in that portion of the lease contract above
set forth. o ’ ,

To lease these lands for grazing purposes can in no wise injure them,
and to let them for agricultural purposes, with stated restrictions, will©
undoubtedly increase their value; but to sub-let any portion of the
same for the purpose designated in Shaffer’s application, would neces-
-sarily create « waste,” result in the removal of a very valuable portion.
of the realty therefrom, which might ultimately, if not now, impair, the
usefulness of the tract in questioti, and lessen the value of the same.
. Under the prescribed regulations, and the clear intent of the cove-
nants of the lease, Shaffer himself would not be permitted to use the
land, proposed to be sub-let, for the purpose indicated, and it is ev1dent
that he can'not give &uthorlty to any one to do that which he can not do. -
in persom. - . v

For.the foregoing reasons your office -decision, declinin gto approve.
appellant’s application to sub lease any portlou of the tract leased by
him, is hereby afﬁrmed - ,
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RIVER—AUTHORITY TO CIIA\TGE /THE CHANNEL.

S. €. BURNHAM ET. AL.

The Secretary of the Interior is without authority to grant an application for a
permit to change the channel of a river, the boundary of lands reserved by
executive order for an Indian reservation, where such action is not required for
the care and disposal of the public lands, or for the protection of the Indians .
‘in the use and enjoyment of the reservation. '

Ass%tant Attorne oy-General Hall to the Secretury Y of the Intemor, Sep-
tember 6, 1895. (E. B. W)

1 have the honor to state that I bave received and carefully con-
sidered the petition of 8. C. Burnham, P. N. Collyer and C. J. Collyer,
for permission to change the channel of the San Juan River in Sec. 14,
T. 29 N,, R. 15 W, in New Mexico, which was submitted to you by the
Commissioner of Indian Affairs in his letter dated May 9, 1895, and
" referred to me by Acting Secretary Sims, on the 17th of August, 1895,
for an opinion in the matter,

The authority asked for is to change.the channel of the San Juan :
~ River in the section named by putting a canal straight across a bend.
At this point the San Juan River is the north boundary line of the
Navajo Indian reservation, made so by executive order dated April 24,
1886. All of the land of the Navajo reservation in the said section
fourteen is public land, and was only placed in reservation for the
Indians by the.executive order aforesaid.

The petitioners represent that they own all the adjoining land on the
north side of the river, and that the Collyers also own about thirty
acres in the bend ou the south side. They also represent that in time
of high water the river is constantly cutting further into theirland on
the north bank, and will in a few years take in their houses and coin-
pletely destroy their farms, which arein a high state of cultivation, and
contain valuable orchards and vineyards. They say the encroachments
are so serious that the Collyers have to keep up a regular system of '
brush eribs for ‘some distance along the river front to prevent their
house from caving in. They also represent that the proposed change
would not interfere with any irrigation canal, or other water right, or
otherwise injure any person on either side of the river. The agent for
the Navajo Indians corroborates all of these representations, and rec:
- ommends that the prayer of the petitioners be granted.

OpriNioN.—The Secretary of the Interior is nowhere empowered in
express terms to authorize any interference with the channel of a stream,
either navigable or non-navigable, in either a State or a Territory; and
if he is invested with such.power at all it is by implication. He is
charged with the supervision of the public business relating to the
Indians and the. public lands. Obviously this includes the power to
perform or-authorize any act necessary to the care and disposal of the
public lands as the statutes direct, and to protect the Indians in the
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‘use and enjoyment of their respective reservations. Manifestly the
changing of the channel of the San Juan River as prayed for by the
petitioners, however imperative for the protection of their property, is
not necessary to the accomplishment ot either of these purposes, and
~power to authorize such a change does not seem to be implied in the
general power conferred upon the Secretary for the bLlpGlVlSlOIl of
these or any other branches of the public business. e
There is no allegation in the petition as to whether the San Juan is
-a navigable or non-navigable river. If it were necessary. however, or
would alter the case, I think the Secr etary could properly take Judlclal-
~notice that it is a non- navigable stream. If it were a navigable river,
unquestionably it would be under the exclusive control of (;011gress, :
though if it were situated in a State the legislature thereof might exer-
-eise jurisdiction in some cases in the absence of Congressional ‘action.
Jurisdiction over non-navigable streams is vested in the legislatures
of the States in which they are situated.. Undoubtedly the legis- .
lature of a Territory may also authorize the changing of the channel of
a non-navigable streamn in some cases, but not where it would 1utel fere
with an Indian reser Vatlon, as in this case.
' Therefore, I conclude that the authority prayed for by the petitioners:
- ean only be granted by (JongLeﬁ ,
Approved.
- JN0. M. REYNOLDS,
Acting Seeretary,

i API)LICATION TO ENTER—SEGREGATION.
McCREARY v. WERT ET AL.

An applieation to enter should not be allowed for land ineluded w1th1n the prior
pending application of another.

An-application to enter conflicting in part W1th the prior en‘bry of another may be
-allowed as to the part not in conflict, and rejected as to the remainder.

Actm g Secretary Reynolds to the Gomwws%oner of the General Land Oﬁive,
' September 7, 1895. (C. W.P.)

I have considered the appeal of James Logan from the decision of
your office-of February 24, 1894, cancelling his entry, No. 4940, of lots
7 and 8 of section 8, T. 11 N., R. 7 W., Oklahoma land district, Okla- .
homa Terntory, and of Annie Mauey, from the same dec1smn, dismiss- -
ing her contest against the entry of S. H. Wert.

. April 21,1892, Wert made homestead entry, No. 3576, of lots 5 and 6, -
of section. 8 T. 11 N., R. 7 W,, and on the same day made a,pphcatlon
to amend his en’my to the NW % of gaid section 8 alleging mlstake in
making his entry.
April 21, 1892, Sadie E. McCreary made application to enter lots 5
6,7 and 8 of seud section 8, which the local officers held suspended dur
ing the pendency of VVert’% a,pphcatmn to amend his sald entry.

1438—vor, 21——10
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J uly 7, 1892, Annie Maney filed hel affidavit of contest 'Lg“uust
- Wert’s eu‘rly, alleging prior settlement.

July 16, 1892, Logan made his said entry, No. 4940,

October 26, 189 , Mrs. McCreary filed affidavit of contest, alleging
settlement on lots 0, 7 and 8 on April 19, 1892, and abandonment by
Wert of lots 5 and 6 covered by his entry.

A hearing was had. .Mrs. McCOreary, Logan and Miss Maney

 appeared, but Wert. made default. The register and receiver recom-

mended that Logan’s entry of lots 7 and 8 of section 8 be cancelled 5
- that the homestead entry of Wert of lots 5 and 6 of section 8 be also
cancelled; that the contest of Annie Maney be dismissed, and that the
right to make homestead entry of lots 5 6, 7 and 8 of section 8 Dbe
awarded to Sadie E. M¢Creary.

On appeal your office atfirmed the judgment of the local office. The
appeals from this decision bring the case to the Department.

The findings ot fact are concurred in by your office and the local
officers.

It is claimed that you erred in holding, that Logan’s entry of lots
and 8 was improperly permitted, while those lots were covered by the.
pending application of Mrs. McCreary.

It is true, it is a well settled doctrine that an application to enter
land covered by the existing entry of another confers no rights upon
the applicant. Walker v». Snider, on review (19 L. D., 467), Maggie
Laird (13 L. D.;502). But in the case of Goodale ». Olney (13 L. D,
498), it is said ' : ‘

It will be seen from an examination of these cases that the mere application to
enter land covered by a homestead entry or other reservation, does not of itself
withdraw the land or in any manner affect its status for the reason, land so reserved
is already segregated, nor is it the equivalent of an entry. It is onlythe equivalent
of an entry ‘‘so far as applicant’s rights are concerned,” and it has merely the effect
“to withdraw the land from other disposition,” that the right of the applicant may
be protected, but such right is dependent upon his showing that the land was sub-
ject to entry at the date of his application.

And in Mallet ». Johnston (14 L. D., 658), it is held that a pendmg
application to make homestead ently protects the right of the appli-
cant as against the subsequent claims of others,

Mrs. McCreary’s application to enter lots 7 and 8 of séction 8 (which
‘were not covered by Wert’s entry) was pending at the time Logan
applied to enter those lots, consequently his application should not have
been allowed. Because Mrs, McCreary’s application for lots 5and 6

“conflicted with Wert’s homestead entry, it did not follow that her appli-
cation to enter lots 7 and 8 should have been rejected. - Her application
as to lots 7 and 8 might have been allowed to stand, and rejected as to

“lots 5 and 6, upon her relinguishment of those lots.

" I find no error in your affirming the decision of the local officers in

“dismissing Miss Maney’s contest. :

Upon the whole, I approve and affirm your decision.
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OELAHOMA LANDS—SETTLEMENT CLAIM.
McMURRAY ». DARBRO.

One-who is within the Territory of Oklahoma prior to the act of March 2, 1889, and
within a few days thereafter leaves said Territory, and remains outside during
the rest of the prohibited period, is not by snch presence disqualified as an entry-
man, where the facts in the case donot raise any question as to advantage gained . .
by the elaimant through his presence in the Territory. -

. Acting Secretary Re ﬂmlds to the Commissioner-of the General Land Office, :
September 10, 1895. S (W0

T have considered the appeal by J. F. McMurray, from your office
decision of April 29, 1893, dismissing his contest against the home--
stead entry of 'Wm. Darbro, covering lots 4 and 5 and the W. § of the
NW. 4, See. 9, T.11 N, R. 3 W, Oklahoma land distriet, Oklahoma,

On April 30 1889, Dm bro ﬁled soldiers’ dec]alatory statement for the
land above described and on October 23, 1889, he .made homestead
entry of the land.

- On February 24, 1891, McMurmy filed an affidavit of contest agalnst
sald entry allegmg tL(mt Darbro entered upon and occupied said land
and other Iands in ‘said Oklahoma country and Territory after March
2, 1889, and prior to and before the hour of twelve o’clock, noon, of the:

: 22d of" Apul 1889, in violation of the act of Congress and of the Presi-
_dent’s proclamation of March 23, 1889, opening lands in the Oklahoma
TPerritory for settlement.

Hearing was regularly held upon said contest, both your office and
the local officers finding in favor of the defendant

At the trial of the case defendant admitted that he went within the
Oklahoma country in the month of January, 1889, and remained therein
until the 7th or 8th of March following, when he left the Oklahoma
country and remained outside until the 22d of April, 188‘9 when he
rode on the railroad train which started from Purcell, 1mmedlately after
twelve o’clock, noon, on the day of the opening.

-In his testlmony he states that he learned of the passage of the act
of March 2, 1889, two days prior to the time he left, but does not swear
that the knowledge thus gaiied was the cause of his leaving..

The contestant. attempts to show that Darbro did not in fact leave
the Oklahoma country at the tine alleged, the early part of March,
1889, and that if he did he was again within the inhibited country
during the latter part of that month and even up to the day of (')penin’g -

Both your office and the local officers found that the testimony does
not sustain the contestant in this matter, but that the weight of the
testimony is in favor of the defendant and that he was not within the
Territory after leaving it upon the 7th or 8th of March, 1889.

From a review of the testimony I see no reason to dlstulb the con-
curring decisions. of your office and the local ofﬁce upon this question
of Idct )
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The sole question for consideration therefore is as to whether defend-
ant’s presence in the Territory between the 2nd and 7th or 8th of
- March, under the circumstances shown in -this case,are sufficient to

bring him within the class of persons. disqualified by the provisions of
the act of March 2, 1889, from making entry within the Oklahoma

Territory. o

‘While it was undoubtedly unlawful for Darbro to be within this coun- -
try, even prior to the -passage of the act of March 2, 1889, yet as he
seems to have left the country soon after the passage of the act and
within two dflys after learning of the same, I do not think he comes
within the spirit of the act in so far as to hold that he is disqualified
thereby from making enfry of lands within the Oklaboma country.

The question of advantage gained by knowledge acquired during the
period of his stay within this country after his entrance in January
and prior to leaving in March, 1889, is not raised in this case, for the
Teason that his selection and settlement were not made until three days -
after the opening, and his claim stood undisputed and unquestioned for

“nearly two years after his filing had been made..

The testimony shows that he moved his family upon the land in Octo
ber following the making of his entry, and that up to the date of hear-
ing they had continuously 1e81ded thereon, making improvements
valued at $1,000.

- From a ca,leful examination of the entire record I find nothing to
question in defendant’s good faith in the matter of his connection with
his claim made to this land, and therefore affirm your office decision,

-and direct that Darbro’s entry be permitted to stand, subject to future
compliance with law.

OKLAHOMA LANDS—SETTLEMENT RIGHTS.

MxuTz v. SEELY.

One who is rightfully within the Territory during the prohibited period but goes
outside prior to the hour of opening, and gains no advantage over others by his
presence in the Territory during thc prohlblted period, is no by such’presence
disqualified as an entryman. .

. Acting Secretary Reynolds to the Commissioner of the General Land Qﬁiée
" September 10, 1895, - (B.M.R)

This case involves the SW. 1., See. 2, T. 18 N, R.2 W., Guthrie land
~ district, Oklahoma Territory. o
On May 8, 1889, Albert Seeley made homestead entry for -the above
described tract; on March 1, 1890, John Metz filed his affidavit of con-
_ test agamst the entry of Seeley, alleglng that he, the eniryman, had
violated the acts of Congress and the proclamation of the President by.
entering the lands in ‘Oklahoma Territory between the second- day of

\
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Maich and the 22d day of April, at the hour of noon, 1889, inasmuch as
he, the said Albert Seeley, had on the 22d day of Aprﬂ aund prior to the
hour of noon, which was the time fixed for the opening of the land
entered and occupied land in the Territory upon the mormng of that .
day.

July 27, 1891, the local officers rendered their de01s1on wherein they-
Tield for cancella-tlon the entry of Seeley and sustained the contest of
Metz. - Upon appeal, your office decision of July 22, 1892, reversed the
findings of the local officers, and upon further ’lppedﬂ by the contestant, '
the case is now before the Department.

The evidence shows that Albert Seeley went mto the Territory of
Oklahoma in May, 1883, in' the employ of the Atchison, Topeka and
Sante Fe Railroad company, conducting an eating and boarding house’
in its interest, and was in such employ on April 21,-1889, when, as the
result of a conversation with a lientenant in the army, he went outside
of the Territory upon that day, and re-entered at the hour of noon on
the 22d. During his absence his famnily remained at Mudhall and the
land he subsenuently settled upon was distant about one mile from his
residence at Mudhall.

There is some tebmmonv that he entered the Terrltory prior to the
hour of noon but it is not of a legal or competent nature,

- On his return he came to Alfred or Mudhall, where he had lived
uring his stay in the Terrltory, and proceeding about the dlstance of
a mile-settled upon the land now in controversy.

- The question at issue is: was such entry and presencein the Territory.
a disqualification under the acts of Oongress of March 1 and 2, 1889
(25 Stat., 757, 759, and 980)? o :

The act of March 1, 1889 (25 Stat., 757~759), ratified and confirmed
an agreement with the Muscogee (or Creek) Indians in the Indian Ter-
ritory whereby their land was ceded to the general government,: The
second section of that act was as follows:

That the lands acquired by the United States under said agreement shall be a part
of the public domain but they shall only be disposed of in accordance with the law
regulating homestead entries and to the persons qualified to make such homestead
entries not exceeding one hundred and sixby acres to one qualified claimant. And
the provisions of See, 2301 of the Revised Statutes of the United States shall not
apply to any lands acquired under said agreement. Any persons who may enter

upon any part of said lands in said agreement mentioned, prior to. the time the
8Same are opened to settlement by act of Cono ress shall not be permitted to occupy or

" make entry of lands as lay any such claims thereto.

In the act of March 2, 1889 (25 Stat., 980), it is said:

And provided further, That such entry shall be’in square form as nédrly as practica-
ble and no person be permitted to enter more than oune quarter section thereof, but
until said lands are open for settlement by proclamation of the Président, no person

- shall be permitted to enter upon and occupy the same, and no.person violating this

provision shall ever be permitted to enter any of said lands or acqmre any rights
thereto. '
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" The President issued a procianmtion dated March 3, 1889, in which
he said:

Warnirg is hereby again expressly given thatno person entering upon and oecupy-
ing said lands before said hour of 12 o’clock, noon, of the 22d day of April, A. D.
eighteen hundred and eighty-nine hereinbefore fixed will ever be permitted o enter
any of said lands or acquive any rights thereto; and the officers of the United States
will be required to strictly enforce the provisions of the act of Congress to the above
effect. . '

. These acts and the proclamation of the President have been con-
strued by the supreme court in the case of Smith ». Townsend (148
U. 8., 490). There the court says: -

The evident intent of Congress was by thislegislation to put a wall about this entire
Territory and disqualify from the right to acquire under the homestead law any
tract within its limits every one who was not outside of that wall on April 22, when
the hour came the wall was thrown down and it was a race between all ontside for
the various tracts they might desire to take to themselves as homesteads.

In the case of Laughlin ». Martin ¢t al. (18 L. D., 112), it was held:

" Presence within the Territdry dunring the greater part of the period from March 2,
1889, to the hour fixed for opening disqualified a person so present as a homesteader
unless it appears that he was lawfully within the Territory.

In the case of Smith ». Townsend, supra, Siith was inside the Ter-
ritory at the hour of opening and though Iawfull y there at that hour,
had not conformed to the evident intent of Congress that he should be
outside the wall at the hour of noon on April 22, 1889, and was, there-
fore, held to be-disqualified as an entryman in the Territory. In the
case at bar Seeley was inside the Terutor;, as he alleged lawfully, and
was outside at the hour of opening.

- The Atcliison, Topeka and Santa TFe RdlhO“td bonmany, as a duly
organized corporation, had purchased the rlght of way from the Indians
and had an easementupon that portion of the land covered by the right
of ‘way through Oklahoma Territory. The agent and employés were
rightfully within the Territory, and being rightfully there, do not come
within the prohibition of the section quoted, provu]ed they were nutqlde‘
when the hour of opening came.

The crucial tests in these cases, when a prima facie kshowmg is-made
that a person had violated the letter of the law by going inside the
territorial limits, are: first, was such entry lawful? second, was the
party so coming within the letter of the law outside at the hour of
opening? third, did his presence inside the Territory during the pro-
hibited period result in giving him advantage over others in reachmg
and selecting the land settled upon?

This last seems to be the important inquiry to be made in Seeley’s
case. The land selected was near his place of residence during ‘the
prohibited period and the presumption naturally arises that his pres-
ence gave him an advantage over others who had not been. there in
selecting and reaching it. This presumption, if not overcomeby affirm-
‘ ‘ltlve proof, Would stand, and disqualify him.
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Your office found that this presumption was overcome by proof and -
sustained Seeley’s entry. In addition to his uncontradicted testimony. .
that he had never seen the land before his settlement on.it, and that he . -
had no knowledge of it, is this very significant fact, that although the
tract was in a mile of his residence, it was half past two o’cloek p. m.
of the 22d of April, 1889, before he reached it and made his settlement.
I think the evidence authorizes the conclusion in this case, that Seeley
gained no advantage over others by reason of his presence in the Tér-
ritory during the prohibited period, in making h1s settlement on the
tract in controversy.

Your office decision is accordingly approved.

OKLAHOMA LANDS—QUALIFICATIONS OF SETTLER.

MaoC ORWICK v, TURNER

IwSIdence within the Territory of Oklahoma, (undel permit from the War Depart-

ment) and presence therein during the prohibited period, does not disqualify a
settler as a claimant for lands in said Territory, where hy sueh presence no
advantage is gained over others, and the claimant is ontside the boundary line
at the hour of opening. - :

, Actm ] Secretmry Reynolds to the Oomvmsswner of the General Land Office,

September 12, 1895. . (C. W.P.)

I have considered the appeal in this case, involving the NE.  of ‘
section 5, T. 12 N, R. 8 W., Oklahoma land distriet, Oklahoma
Territory. i L , :

The record shows that April 19, 1892, James Turner, by agent, ﬁled_
soldier’s declaratory statement, No. 270, for said land, and that on April
25 following, Lizzie H. MeCormick made homestead entry, No. 3788,
for the same tract. October 11, 1892, Turner made actual entry. of the}

.land

A hearing was had on the protest of Miss MceCormick against’
Turner’s entry, alleging that she settled upon the land before Turnexr’s
declaratory statement was filed. The register and reeeiver decided in
favor of the plaintiff, recommending the cancellation of Turner’s entry..
On "appeal, your office affirmed the judgment of the local o‘fﬁoers
Turner has appealed to the Department,. :

- There are two questions in the case: Priority of settlement; viola-
lation of the law and of the President’s prodmnatwn, opemno the.
Oklahoma Territory to settlement.

Your office concurred with the local officers in their finding of fa,cts—
holding that the testimony shows that for several years before the
country was opened to settlement, the father of the plainf{iff resided at
Fort Reno, within the Territory, under a permit of the Secretary of
War, as the dairyman at the fort; that the plaintiff resided with him,
assisting him in conducting his dairy; that she was not acquainted
with the land in controversy,. although it is situated about three miles =
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from the fort, because, as the plaintiff testifies, she always stayed close
around the fort, unless she was away at El Reno that during the fore-:
- noon of April 19 1892, accompanied by her smter and both mounted
on fleet horses, she rode from the military reservation of Fort Reno to
the line of the Territory, and when the signal was given they joined
in the race for lands; that at the end of twenty-six and a half minutes
she stopped, dismounted, stuck a stake in the ground and placed her
glove and veil upon it. She also dug a hole with a hatchet, and, find--
ing her horse very warm, unsaddled and led it around. - That afternoon
some one brought her a tent, bedding and provisions. She slept in the
tent that night, and has since made her home on the land, in apparent
good faith, to the exclusion of a home elsewhere, not being away for
any length of time and but a few times; that she had a small house, a
well and a tent, and bas about six acres broken and two acres culti-
vated. The records of the local office show that Turner’s soldier’s
declaratory statement, was filed at least one.and a half wiinates after -
‘Miss MeCormick reached the land and initiated her claim under the
homestead laws. The land in controversy is in that part of Oklahoma
Territ(‘)ry,_' which was opened for settlement April 19, 1892, by the proe-
lamation of the President of April 12, 1892 (27 Stat., 1018).

Pending the consideration of Turner’s appeal here, it seems that he
has filed a relinquishment of his bomestead euntry, No. 72852, for the
land in controversy, which disposes of his rights, but the question of
McCormick’s qualification to make entry remains. She resided with
her father ‘inside the -Territory during the inhibited period up to the
morning preceding the opening. ~She passed out on that day before
noon and was outside when the signal was given. By the letter of the
law she is dquuahﬁed v

The local officers and your office seem to have concurred in finding
that she obtained no advantage over others by reason of her residence
and presence in the Territory during the prohibited period and there-
fore did not violate the spirit of the law. As this finding is based on
affirmative proof—which is not contradicted—it must stand.

Your office decision is acecordingly approved.

HOMESTEAD CONTEST—DESERTED WIFE
CRrROSBY v.. THOMPSON.

Where a homesteader has established a residen ce, and placed his wife on the land, no .
one but his wife shall be heard to allege desertion in proof of his abandonment
or change of residence, during. the lifetime of his entry, prowded the wife main-
tains a residence on the land..

Acth SecretarJ Reynolds to the Commissioner of the General Land Office,

September 13, 1895, : (G. C. R.)

Your office decision of March 5, 1894, affirmed the action of the reg-:
ister and receiver in recommending the dismissal of the contest filed
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by George Crosby on February 14, 1893; against the homestead entry,.
made August 29, 1883, by Simon Thompson, for the N. § of the NE. 1,
“See. 3, Tp. 5 N, R. 12 T , Montgomery, Alabama.

The ewdence has been careful]y examined, and the same is substan-
tnlly stated in the decision appealed from.

It is very clear that Thompson has deserted both hxs wife and the
land, but the testimony shows that at the time this contest was filed,
the deserted wife was living on and cultivating a few acres of the lzmd.~

Appellant insists that so long as Mr. and Mrs. Thompson are hus-
band and wife that Mrs. Thompson has no right to resist a contest of
a third party against the entry of her husbaud.” - o :

“The reverse of this proposition-is true, namely, that when the entry-
man has established a residence and placed his wife on the land, no-
one but his wite shall be heard to allege the desertion in proof of his-
change of residence or abandonment during the period of seven years.
from date of the-entry, provided that.she maintains a residence on the
land. (Bray =. Colby, 2 L. D., 78.)

In this case the husband made entry of the Iand, and did some work
thereon; but he appears soon after to have been charged with the crime

~of larceny, was shot by the sheriff, and lett the State, his whereabouts
not being certainly known, not even by his wife. Before, this contest
was filed, his wife caused a house to be build on the land, and moved:
into'it, and has since continuously occupied it, with anothel famlly :
‘whom she induced to live with her.

Thempson has, indeed, deserted the land, and the ave1ments in the
contest affidavit were sustained; but the plea mterposed by his deserted
wife, namely, that she was residing on and cultivating the land in good
faifh when the éntry was attacked, was sustained; in such.cases, the
contest-must fail. :

The decision appealed from is afﬁrmed

" OKLAHOMA LANDS—QUALIFICATIONS OF SETTLER.

KoLLAR v. MCDADE.

Where the evidence shows that the claimant was within the Territory.during the
. inhibited period, it is incambent on him to show that his purpose was not
to acquire an advantage over others, and in fact did not.

Actmg Secretary Y Re Jnolds to the Commissioner of the General Land Office,.
: September 18, 1895. o (C. W.P)

- On Aprll 9( 1889, Thomas McDade nnde homestead entry, No. 292,
of lots 3 and 4 and the B. § of the SW.1 of section 7, T, 12 N, R. 6 W,
‘Oklahoma land district, Oklahoma Teultory

On July 7, Thomas Kollar filed his affidavit of contest in which he
charged that MeDade’s entry was made ¢ in violation of the President’s
proclamation of March 23,1889, in that he (McDade) entered upon and .
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occupied a portion of the lands described and declared open in said
proclamation prior to 12 o’clock noon, April 22, 1889.”

A hearing was had before the loecal officers on September 1, 1892.
They dismissed theé contest. On appeal your office reversed their judg-
ment and held the entry for cancellation. McDade has appealed to the
Department.

The claimant, in his tesmmony, swears that during the year just prior
to the 22d of Apul 1889, he was residing at Darlington, a point about
two miles from the line of the Oklahoma country, in the Cheyenne and
Arapahoe Indian country, engaged in gathering cattle for the U. S.
Indian agent and others, and admits that, while acting in this capac--
ity, he went into the Oklahoma country sometime during the month of
April, 1889, to attend a “round-up”; that this round-up was held
about four mlles southeast of the land in-controversy, but he says he
did not see it; that he went there in the morning and came back in the -
eveningy that he had a written permit to enter the Oklahoma country,
given to him by G. D. Williams, U. 8. Indian agent; that he only "
made this one trip in April into-the Oklahoma country. - :

Your office found that MeDade was at or near the Lmd in eou’movel Sy
during the plohlblted period. Siduney Falkner in his deposition testi-
fied that he met McDade three or four times inside the Territory dur-
ing the inhibited period, and that he was hunting for land-corners in.
near proximity to this land, and that to the best of his knowledge he
examined this tract. ‘

Charlie Keith testified that, as s he and MecDade paswd near thls land
during the inhibited period, McDade made inguiry of him if he knew
of any good claims and he pointed out this Lmd they were passing and

said it was good land.

The testimony of these witnesses received no notice or explanation.
If MeDade can be said to have replied to it, it was only in a general .
way, when he states that be was only inside the Territory, one time in
April before the opening, and did not select the land in question or
learn anything about it. He does not deny that he sought information.

I think this testimony demanded explanation and that it was incum-
bent on him to show (his presence during the inhibited period being
admitted) that his purpose was not to get information about land and
that he did not seek or obtain such information. While he did not -
make his formal entry of the tract until April 27, 1889, his own testi-
mony is that he reached it and commenced his settlement on it between
twelve and one o’clock on the day of the opening, which indiecates a
straight and speedy run to the tract, and does not suggest former
ignorance of its location.

Your office decision is approved.
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HOMESTEAD CONTEST—ABANDONMENT.
TOMLINSON 2. SODERLUND.

Engagement in publie servige will not be construed into an abandonment of resi-
dence; so long as such efforts are made to maintain 1mprovements as manifest
good faith.

Actmg Secretary Reynolds to the 00mmzsswner of the Geneml Land Office,
September 18, 1895. B (A P8

This case comes before me on the appeal of James H. Tomlinson from
yoar office decision of March 7 ,. 1894, in which the decision of the local -
officers, which was'in favor of the contestant, was reversed. .

On March 27, 1888, Soderlund made homestead entry No. 1648 of E. &
of SE. £ and E & of NE. %, See. 20, T, 47 N., R. 10 W, Ashland land
distriet, VVmconsm '

On J une 27, 1893, James ‘H. Tomlinson filed affidavit of contest,
“alleging that the defendant ¢“had wholly %baudo‘nbed said tract and

changed his residence therefrom for morethan six months since making
“said entry, and next prior t0 the date herein; that said tract is not
- settled upon and cultivated by said party as required by law.” o
~The ease was heard on J une 10, 1893, with partles in eourt in person-:
and by attorney.

- On September 22, 1893, the register and receiver rendered their
decision in which they found that Soderlund’s oceupancy was not in
good faith and recommended the cancellation of his entry.

On appeal from that finding by Soderlund, your office on ‘V[zuch 7,
1894, reversed the same.

Tomhnson is the appellant from that declslon and the error asngned
is that the evidence does not justify the’ conduswn reached.

. The chief question seems to be: Did Soderlund establish residence
on this claim? If he did not, it is useless to (,ODSldGI his e\planahon
of his absence from the claim.

The evidence is meager on this subject and comes almost exclusively
from Soderlund and his witnesses, It shows, however, that Soderlund
made the entry soon after his majority; that he was unmarried and.
was weakly and not able to do heavy work; that he put a log house,:
fourteen by sixteen, on the claim soon after his entry and that he occu-
pied it most of the time, until he accepted the position-of letter carrier
at West Superior, which he still beld at the time of the hearing.
Duaring his occupancy he-had hired labor and had some clearing élone,
covering a period of about one year. In November, 1890, hé was
appointed letter carrier and from that time up.to filing contest, visited
the place and occupied the house for some days at a time, about four
times a year, continuing to have some clearing done and planting a
small patch near the cabin in potatoes each year. Some of the land
was seeded to glass The cost of all improvements estimated - at
$350.00. :
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" Your office held that the proof was sufficient to establish his legasl
résidence on said claim and the evidence seems t0 warrant such finding.

Was the absence of Soderland from the claim while in service as a
letter carrier such abandonment of his 1eSLdence, a8 requues the can-
cellation of his entry?

In the case of Reeves v. Burtis (9 L. D 5 5),1t was held “that when
a bona fide settler has established a lesulence and is afterwards called
away. by official duty, sach absence will not work-a forfeiture of his
rights.” Hngagement in public service will not be construed into an
abandonment of residence, so long as such efforts are made to maintain
and keep up improvements, as manifest good faith upon the part of the
entryman. The efforts at improvement in this case are feeble, but in-
the absence of evidence of bad faith on the part. of the entryman,
. your office decision is approved.

SOLDIER’S ’DECLARATORY STATEMENT-SETTLEMENT.
Woon ET AL, ». TYLER.

The filing of a soldier's homestead declaratory statement does not exhaust the home- ’
stead right if a superior claim exists. . :

A homesteader can not claim the privilege of a soldier’s declaratory statement and
a settlement at the same time.

Aecting ;S’ecret(wy Re Jnolds to the Commissioner of the Geneml Land Office,
September 18, 1895. (A. By

On August 24, 1895, was transmitted a motion by George F. Wood,
one of the partleb to the above-entitled cause, that an order be issued
directing your office to certify the record in said cause to this Depart—
ment. The land involved is the L. 4 of the SW. 1 of Sec. 29, T. 1I N,
R. 7 W., I. M., Oklahoma, Oklahoma Territory. ’

In support of said motion the mover thereof alleges that your office
has remanded said case for a further hearing to enable Tyler to make

proof of such settlement as he could, your office holding that a settle-
ment claim can be asserted under a soldier’s declaratory statement
provided the soldier’s declaratory statemeut is filed within three months
from date of settlement.

The ground for this holding appears to be th‘"bt Tyler’s ﬁlmg eth%usted ‘
his rights, and hence he should be allowed to show his seftlement in
support of his claim.

This argument would be concluswe but for-the fact that the premise
is untrue. The filing of a declaratory statement does not exhaust the
right if a superior claim be in existence, and from.the decision of your
office there is reason to believe such a claim existed in this case,

In view of this, and the ruling of the Department that an applicant
can not claim the privilege of a soldier’s declaratory statement and a
settlement at the same time, Wood has good ground for his application
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for awrlt and the same is. granted and you will certify all the proceed
“ings in S'ud. cause to this Department that the same’ ay be eonsulered
and-such actlon taken as will do equity." ,

PRIVATE LAND CLAIMS.

CIRCULAR. _

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washm Jton, D. C, September 18, 1895.

Registers and receivers of United States district land offices in the Terri-
tories of New Mewico, Arizona awd Utah, and the States of 00lomdo,
Nevada and Wyommg
GENTLEMEN: Your attention is called to the provisions of seetlons

sixteen and seventeen of the act of Congress approved Mareh 3, 1891,

entitled “An Aect to establish-a Court of private land claims aud to

provide for the settlement of private land claims in certain States and-

Territories” (26 Stats. , 8§54), as amended by the act apploved I‘ebrual y -

21, 1893 (27 Stats., 4:70)

As the object of said act is the final adjudication of all prwate land.
clainis in the States and Territories aforesaid, so the object of said sec-
tions sixteen and seventeen is the final adjudicat_ion of that class of
private claims, or ¢ small holdings?”, therein described, and- to furnish
the means whereby title thereto can be perfected by the claimants
thereof.

Section sixteen relates to “small holdmos” s1tucbte in thoee parts of

" said States and Territories over which the township surveys had not
been extended. at the date of the passage of said act; and section
seventeen relates to the same class of claims situnate in towmhlp which
had been surveyed at that time.

By secmon sixteen, the right to receive patent for the land occupied
is recognized in any person, who has through himself, his ancestors, ..

_ grantors, or their lawful successors in title or possession, been in the

continuou adverse actual, bong fide possession of any tract of land,
which does not in 1tself or in’ connection with other tracts so held by

" him, exceed one hundred and sixty acres, for twenty years next pre-

_ceding- the time when the survey of the township in which such tract
is situate shall be made, and provision is made for the survey of such
land, and the issuance of patent therefor; provided that no person shall
be entitled to confirmation of, or to patent for, more than one hundred
and sixty acres in his own right by virtue of this section,

. - By section seventeen, all persons who have been in the, actual, eontin-

‘ nous; adverse possession, thtough themselveq their ancestors, grantors,

o, those under whom’ they claim, of traets of land not exceeding one

hundred and sixty acres eaeh for twenty yéars riext plecedmg the time
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- when the survey .of the township in which the land is situate was made,
are permitted, npon making proof of such possession, and of the further
fact that they, or their ancestors or grantors, or those under whom they
claim, became citizens of the United States'by reasoun of the treaty of
Guadalupe Hidalgo or the terms of the Gadsden purchase, to enter,
. without payment of purchase money, fees or commissions, such sub-

divisions, not exceeding one hundred and sixty acres, as shall include

their said possessions; provided, that no person shall be entitled to
enter more than one hundred and sixty acres in one or more tracts in
his own right under the provisions of this section. :

In-order that these claims may be adjudicated ,y you will secure from

the sarveyor-general, as soon as a township containing such claims
shall have been surveyed, a list of the claims therein, with the names
~ of the claimants, and if possible their post-office addresses. In case of
townships already surveyed, you.should be furnished a list of those
claims that have been filed with the surveyor-general, that conform to
legal subdivisions, and where it is necessary to survey the claims, the
list should be furnished you as soon as the surveys of said claims are
approved. .
When 'this information has been received, you will notify each of the
claimants that he will be allowed mninety days to submit- proof of his
~ possession and occupation in accordance with the following instructions:
1. Each of the claimants under the provisions of section siwteen, who
was in the actual, adverse, bona fide possession of his claim twenty
years prior to the survey of the township in which the land is situated,
and has so occupied and held the same, continuously, from that time on
- to the making of such survey, will be required to make affidavit to
that fact; stating therein the character and origin of his claim, and
the material facts relied upon to show such possession.

2. Bach of the claimants under the provision of said section sixteen
who was not in the actual, adverse, bona fide possession of his claim
twenty years prior to the survey of the township in which the land
was sitnated, but who bases his claim upon the actual adverse, bona fide
possession of those under whom he holds, will be required to make
affidavit to that fact; stating therein the name of the person so oceu-
pying the land claimed twenty years prior fo such survey, and the
name of each of his successors in such occupancy during the said
period of twenty years; the respective periods, as near as may be, that
the land was so held by each of such successive occupants; the mate-
rial facts relied upon to show such possession during said period; and
giving a complete history of his title to such claim, from the first of
the occupants mentioned down to the present claimant.

3. Bach of the claimants under the provisions of section seventeen
will be required to make affidavit in accordance with the foregoing
instructions 1 or 2, as the case may be, stating theréin the additional
facts necessary to show that he became & citizen of the United States-
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by reason of said treaty of Guadalupe Hidalgo or the terms of the
Gadsden purchase, or that some former occupant or claimant of said -
land from whom he derived his title or possession, S0 became a citizen
of the United States; and-in the latter case, giving a complete history ot
the title to his elfmm from the ancestor or glantor S0 naturah/ed down
to the present claimant. ‘

4, If documentary evidence of the title of such clalmcmbs is in exist-
" ence, such evidence or duly authenticated copies of the doeumcntb
must be produced and filed Ly them.

5. Every material fact set forth in the claimant’s affidavit, or neces- .

sary to the validity of his claim, not established by competent docu-
mentary evidence, must be substantiated by the affidavits of not less
than two disinterested witnesses having & personal knowledge of the
facts.

As the proof submitted must depend upon the character of the

‘ claim, no blank forms can be prepared applicable to all cases. ,
~ When such proof has been filed in your office, you will examine the
same in each case, and if found sufficient, in your opinion, to establish
the title of the claimant to the tract applied for, you will approve the
same and issue a joint certificate of the form hereto attached, a supply
of which. will be sent you as soon as practicable.

These entries should be accounted for in a separate series, com-’
mencing with No. 1, and may be accounted for on any of your abstracts
with the necessary change of headmg to indicate. the class of claims,
and referring to the acts cited. »

It will be noticed that section 17 of said act allows entry un(lel said
section without payment of purchase money, fees or commissions, and
-as section 16 does not provide for any payment entmes will be allowed‘
thereunder without fees, or commissions.

The proof required by these regulations must be made befoie one of
you, or before one of the officers deSIgnated by the act of May 26,1890

(26 Stat., 121).

Sectmn 18, act of I‘ebmaly 1, 1893, supra, limits the time of ﬁhng

. such elaims with the surveyor-gener al to two years after the first day

of December, 1892, and under this provision claims not filed, on or’
before Decembex 1, 1894, should be rejected by you.
Very res peetfully,

- E. F. Besr,

. Acting Commissioner,

Approved: ' :

JNO. M. REYNOLDS, 4
Acting Secretary.
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Certificate, acts of March 3, 1891, and Februdry 21,1893,

No. —] LAND OFFICE AT

—_— 18___
‘It is hereby certified that, pursuaut to the p10v1swns of sections 16,
17 and 18 of the act of Congress, approved March 3, 1891, as amended
. by the act approved February 21, 1893, entitled “An act to amend an
act establishing a court of prwate land elaims and to prov1de for the.
settlement of private land elaims in certain States and Territories?”,
, of has made satisfactory proof to the Register and
Receiver of the continuous adverse possession by him, or his ances-
tors, grantors, or their lawful successors in title or possession, for a
period of twenty years next preceding the survey, of ———, section
No. , in township No. —, of range No., —, ———— meridian, con-
. taining ——— acres. ’ :
Now, therefore, be it known that on presentation of this certificate
to the Commissioner of the General Land Office, the said shall
be entitled to a patent f01 the traet of land above deseribed.

Kegister.
—— ———— Receiver.

" OKLAHOMA LANDS——-QUA'].)IFIQATIONS OF SETTLER.
DEWEY v. JACKSON.

One who voluntarily and unnevcessarlly"enters the Territory durlnd the prolublted
_period, and is within said Territory at the hour of opening is disqualified as a
settler therein.

- Acting Secretary Reynolds to the Commissioner oj"the General Land Office,
September 12, 1895. o (C.J.W.)

April 23, 1889, Ambrose F. Jackson by his agent, Ed. Phillips, filed -
soldier’s declmatmy statement, No. 24, for NW. £, Sec. 28, T. 12 N,, R,
3 W.,I. M., Oklahoma. J ackson maﬂe homestead entry for same land
July 13, 1889. Affidavits of contest were filed against this entry by

- C. W. Price, A. B. Moore and John L. Bassett, all charging that Jack-
son was disqualified from holding land in Oklahoma by reason of his
having entered the Territory during the prohibited period. These
contests having been dismissed Jackson on June 14, 1892 made final
proof, and final certificate, No. 84, was issued thereon.

June 15, 1892, F. 8. Dewey filed application to contest. The local
officers refused to accept said application, whereupon Dewey appealed
to your office, and by letter “H?” of December 9, 1892, your office sus-
tained said appeal, and directed the register and receiver to order a
hearing on said affidavit of contest. Hearing was accordingly had,
and closed -June 14, 1893.

- July 31, 1893, non-concurring opinions by the local officers were ren-

dered; the 1eglster holding that Dewey had sustained his allegations of
contest, and recommending that Jackson’s entry be cancelled, and the
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receiver holding that, while Jackson was inside the Territory during
~ the prohibited period, that he was excusable under the cireumstances,
August 30, 1893, both plaintiff and defendant appealed to your office;
plaintiff allegmg error in receiver’s holding, and defendant’ alleomg
error in the decision of the register. March 12,1894, your office: passed
upon the appeals together, and sustained the finding of the register,
holding said homestead entry and said final certificate for cancellation, .
On May 2, 1894, defendant appealed from your said office decision, and
I have the same now before me,
The appeal undertakes to specify nineteen separate grounds of error,
which need not be set out here, since they are resolvable into the propo-
sition, that the conclusions of law found by your office, on the admitted
state of facts, are erroneous. '
The register and receiver did not dlsaglee as to the facts, but only
as to the legal effect of the facts. There is no defined issue of fact
raised by the appeal. The facts in substance are about these: '
The defendant was at Oklahoma Station in March, 1889, and without
any license for being there, and while there he made inquiry as to the
location of the best lands. Leaving Oklahoma he returned to his-
home in Minnesota, and subsequently went to Arkansas City, arriving
there several days prior to the opening of the Territory. While in
Arkansas City he employed Ed. Phillips to file a soldiei’s declaratory
statement. He was instructed to file a short distance from Oklahoina,
as the boomers would want the land near the station; that any tract
~ in sections 27 or 28 would suit him. Jackson says his plan was to go
through the Territory to Purcell and return from there at 12 o’clock,
noon, for Oklahoma. With that view he proecured passage on the
freight train in the evening of April 21, 1889, having been informed -
that the train would reach Pureell in time for him to take the incom-
ing passenger train; that owing fo delays over which he had no con-
trol, he was at 12 o’clock, noon, April 22, 1889, at Edmond in Okla-
homa. That when the train reached the tr estle at Deep Fork, he heard
some of the train-men say that the north bound passenger train would
reach Oklahoma before the freight on which he was a passenger, That
his friend got off at this point, and not feeling well, he got off with his
friend. He denies that he went upon the.land. The register finds
that from this point he went towards the land. At 4 o’clock A. M.,
April 22, 1889, he crossed the north iine of the Terrltory, and contmued
inside, being at Edmond Station at 12 o’clock, noon, and a short time
" thereafter reached Deep Fork, where he got off and went. toward the
land in question. It will be seen that he entered the Territory before
12 o’clock, noon, of April 22d, 1889, and after March 2d, 1889, and that
. he was inside at the hour of the opening. It is strenuously insisted by
‘his coynsel that it was the fault of the railroad, or the result of acei-
dent, that the train was delayed inside the Territory, and that conse-
quently Jackson’s presence was. involuntary and agamst his will and

1438—vor 21——11
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that he is not responsible. . His selection of a train, the business of
which was to carry freight and not passengers was his own voluntary
act, and he took all risk of being found inside at 12 o’clock, noon of the
opening day. Itis by no means clear that any unusnal or unexpected
delay of the train oceurred, but thisis immaterial, since he unneces-
sarily and voluntarily went into the Territory for the purpose, as he
says, of getting out again before the hour of opening, but failed to do
so, and voluntarily left his train in the neighborhood of the land, when
he had the option of remaining on it, and reaching Oklahoma a little
later. I know of no instance in which presence inside the Territory
at the hour of opening has been excused in one entering to secure
a homestead. This case comes clearly within the rule laid down.in
Smith ». Townsend, 148 U. S,, 490, and the question as to whether he
derived advantage over others by reason of such premature entry is not
material.
Your office decision is accordingly approved.

RAILROAD GRANT—FINAL ADJUSTMENT—ACT OF MARCH 3, 1887. .
81, LoUuis AND SAN Francigsco R. R. Co.

A railroad company will not be heard to say that by a certain decision the grant was
finally adjusted, Where aubseqnenﬂy thereto the company files additional lists
of selections.

That patents have. been issued under a railroad grant, in accordance with depart-

~ mental rulings then in force, will not bar proceedings for the recovery of title-.

- to lands so conveyed; if it appears on adjustment, that said lands were errone--
ously certified or patented under the decisions of the United States Supreme
Court.

' Secretary Smith to the Commissioner of the General Land Oﬁice, Septem- '
(1. 1. H.) - ber 23, 1895. T (FLWLC)

I have considered the answer made by the St. Louis and San Fran-
cisco railroad company to the rule served by your office upon. said:
company to show cause why certain tracts embraced in lists A and B,
amounting to about 10,000 acres, which were shown by the adjustment
of ‘said grant to have been excepted therefrom by reason of claims to
the iand existing either at the date of the passage of the dct mang
the grant or at the date of the definite location of the road, should
not be reconveyed to the United States as contemplated by the act of
March 3, 1887 (24 Stat., 556).

" The answer made by the company rests upon two grounds: ﬁlSt
that departmental decision of February 6, 1889 (8 L. D., 165), was an
adjustment of the grant and therefore that further inquiry with a view.
of suit under the act of 1887 can not be entertained; and second, that
the matter of the patenting of these lands was made many years ago -

1in accordance with 1uhngs then in :tome, and that the same IS NOw res
adjudicata, : :
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" An examination of departmental decision of February 6, 1889, supra,
will show that the only question undeiconsideration in said decision
was as to the amount of deduction to be made from the grant of

* July 27, 1866 (14 Stat., 292), on aceount of the previous grant made by

. the act of June 10, 105" (10 Stat., 8), and the discussion in said de01s1on
is confined to the lands falling in the conflict or overlap of the two
grants, and was not intended as a final determination or adjustment of
the grant of 1866, under which the company claims. :

That it was not so treated by the company is clearly shown from
your report under consideration in which it is stated—¢That since the
last decision of the Department of February 6, 1889, the company has
filed two lists of selections, namely: July 1, 1889 of 5,926.01 acres,
and January 16, 1890, of 5,166.29 acres.”

T am, therefore, of the opinion that the grant in quesmon is an unad-

" ‘justed grant and the question as to the erroneous patentmg of lands

‘on account thereof, can.be properly considered with a view to the

- recovery of the same under the provisions of the act of March‘ 3, 1887,
SuPra.

As to the second ground of answer, namely, that the patents were
issued many years ago and in accordance with rulings thendn force, it -
has been repeatedly held by this Department that such-fact will not
bar the recovery of title where, upon an adjustment, the lands are
shown to have “been erroneously certified or patented under the deci-
sions of the supreme court.

Under date of September 18, 1894 Messrs Bmtton and ‘Gray, attor-

. Deys for the company, 1oquested to be allowed the usunal time within

which to make any further showing deemed necessary. Nothmg
furthel has been filed, however.

“The lands sought to be recovered are embraoed in two lists, A and
B list A covering lands embraced in homestead entries at the date of
the grant.and the definite location of the road, and list B those tracts
-which were embraeed in pre emption filings at the date of the grant

- and definite location of the road. These were subsisting claims and,
" under the decisions of the supreme court, served to except the ]ancls
covered thereby from the operation of the grant, and upon the cancel-
lation or abandonment of the same, the lands inured to the United
States and it was elroneous to have patented them on account of the
; gmnt to the said compcmy
" I have, therefore, to direct that demand be made upon said company
as contemplated by the provisions of the act of March 3, 1887, SUprd,
cand at the expiration of the time allowed iu said actin whloh to. com-
.. ply with said demand, that report be made to this Department of the
“action taken by said company to the end that such fur thel action may
be taken in the premlses as the facts may warrant.
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PRACTICE—~NOTICE OF HEARING.
HART ». HECTOR.

In computing the period of notice given by personal service of a hearing before the
local office, the day on which serviee is made should be excluded, and the time
counted as beginning to run on the next succeeding day.

Acting ;S’ecretcw y Eeynolds to the Commissioner of the General Land
Office, September 12, 18935. (J..L. McC.)

Lorenzo W, Hector has filed a motion for review of departmental
decision of December 14, 1894, in the case of Isaac Hart against said
Hector, holding for cancellation the homestead entry of the latter for
the SW. % of Sec. 32, T. 30 8., R. 30 E,,Visalia land distriet, California.

The principal allegation of error, and the only one that need be here
considered, is the one which contends that proper notice of the hearing
was not given the defendant, and therefore Jurlsdlctlon was nob
acquired.

Rule 7 of Practice says:

At least thirty days’ notice shall be given of all hearings before the register and
zeceiver, unless, by written consent, an earlier day shall be agreed upon.

According to the record, as set forth in your office decision of June
17, 1893,

Personal service of fhe notice of contest was made on the defendant on the 15th
day of November, 1892, On the 15th of December the case came on for hearing:
Omitting the 15th of November, the day on which notice was served on defendant,
and counting the 15th of December, the day of trial, the defendant had thirty davs
natice. ) _ .

The proper method.of computing time in case of service of notice
~of a decision-rendered was discussed in the case of Dober v. Campbell
. (17L. D, 139), and again, more fully, in the case of Shlelds v, MeDonald

(18 L. D., 478).

The language of Rule of Practice 77, therem (hseussed and of Rule
7, now under consideration, are qufﬁmently similar to justify a parallel
method of computation, based upon the general rule set forth in End-
lieh’s Interpretation of Statutes, (See. 390):

. The weight of authority seems to be that one of the terminal days should be
excluded, and that, in general, this should be the flrst day,

In the case at bar, omitting the first day, November 15th, and
accounting time as beginning to run on November 16, on December
15th the defendant had had thirty days’ notice.

No reason appears for disturbing the decision heretofore rendered.
The motion for review is therefore dismissed, and transimitted herewith.
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RAILROAD GRA_NT—I’RE-EMPTION FILING.
Fisg ». NorTHERN PAcIFic R. R, Co.

An uncanceled pre-emption filing of record at the date when a railroad grant becomes
effective excepts the land covered thereby from the operation of the grant, even
though at such time the statutory life of the filing has expired.

' Secretary Smith to the Commissioner of the General Land Office, Septem-
(J.L.H) T ber 23, 18% " (J. L. MeC.)

George Fish has appealed from the decisi_on"_of your office, dated
November 22, 1893, sustaining the action of the local officers in reject-
ing his application to file pre-emption declaratory statement for the
NE. { of the NE. { of Sec. 31, T. 20 N,, R. 4 E,, Seattle land dlstll(,t
‘Washington, becauae of conflict with the grant to the Northern Paclﬁcl
Railroad Company, which listed the land per list No. 34, on June 30,
1888.

The land is situated within the pumau} limits of the grant to said
company, by the act of July 2, 1864, on ifs branch line. The map of
general route was filed August 20, 18(3 and map of definite location
" on March 26, 1884, It is also within the primary limits of the grant,
by the ‘jofnt resolution of May 31, 1870, to said company on its main
line—the map of general route of WhICh was filed August 13, 1870, and |
" map of definite location May 14, 1874.

It appears from the record that one Edward Davis, on Januarv 13,
1870, filed pre-emption declaratory statement for the tract, allegmo set‘
tlement December 21, 1869. The action of your office was based apon
the ground that Davis’s pre-emption filing had never been perfected
into an entry, and that at the date of the grant to the branch lihe
(July 2, 1864,) there was no entry or filing or'record, and at the date of
the definite location of said branch line (March 26, 1884,) Davis’s
declaratory stutement (filed January 15, 1870,) had expired.

The Department has hitherto held that an “expired” pre-emptiow
filing, although remaining of record at the date when the grant became
effective, would not of itself except the land covered thereby from the
grant. (Northern Pacific Railroad Company-v. Stovenour, 10 L. D.,645;
Melstel v. 5t Paul, Minneapolis and Minnesota Rallway Oompfmy et
al., 14 L. D., 624; and many other cases.)

The supr eme eomt has recently, however, rendered a decision in the
case of Whitney v». Taylor (158 U. 8., 85), bearing upon this question.
The land in that case was situated within the granted limits of the
Central Pacific Railroad. A map of general route was filed June 30,
upon which withdrawal was ordered August 2, 1862, The map of
_ definite location was filed March 26, 1864. The company subsequently
included the tract in a list of lands for which it agked that patent issnej
but the records showed that, on May 28, 1857, one H. H. Jones had
filed declaratory statement for the land, alleging settlement on Jan-
nary 16, 1854, The company offered testimony before the local officers
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tending to show that Jones had never resided on the land, and they so

decided. That decision was affirmed by the Department on July 17,

1888, on the authorify of the case of Malone v. Union Paeific Railroad

Company (7 L. D., 13).. On- August 28, 1888, one Frank C, Taylor made

homestead entry of the tract, which he commuted to cash entry on

July 1, 1889, On January 14, 1889, the company presented a list; con-

taining this tract only, to the local officers—which they rejected on the
authority of the departmental decision in the Malone case. On appeal
the case came to the Department, which on August 19, 1890 (11 L. D.,

195), held that, as Jones’s pre-emption filing ¢ was of record and prima

Jacie valid at the date the company’s rights attached, it-served to:
éxcept the tract from the operation of the grant, under the ruling in-
the Malone case(supra). The supreme court, before which the question

was -subseguently brought, also holds that the tract was excepted from

the grant by virtue of Jones’s pre-emption filing—but base their

decision upon somewhat broader ground. It says that, in case of a

pre-emption filing, the same as in case of a homestead entry—

The entry heing made, and the certificate being executed and delivered, the par-
ticular land entered Lecomes thereby segregated from the mass of public lands, and
talies the character of private property. . . . .- So longas it remains a sub-
sisting entry of record, whose legality has been passed upon by the land anthori-
ties, and their action remains unreversed, it is. such an appropriation of the land as
segregates it from the public domain, and thetefore precludes it from subsequent
grants. . . . . When in the local land office there is an existing claim on the
part of an individual uider the homestead or pre-emption law, which has been recog-
nized by the officers of the government, and has not heen canceled or set aside, the
tract in which that claim is existing is excepted from the. operation of a railroad
land-grant containing the ordinary excepting clauses, and this notwithstanding such
claim may not be enforceable by the claimant, and is subject to cancellation by the -
government at its own suggestion. . . . . The aéqepfance of such declaratory
statement, and noting the same on the books of the local land office, is. the official
recognition of the pre-emption claim. While the cases of the Kansas Pacific. Railway
Company v. Dunmeyer, and the Hastings & Dakota Railway Company ». Whitney,
supra, involved simply homestead claims, yet, in the opinion in each, pre-emption
and homestead claims were mentioned, and considered as standing in this respect
on the same footing. . . . . This declaratory statement bears substantially the
same relation to a purchase nnder the pre-elixptibn law that the original entry in a
homestead case does to the final acquisition of title. The purpose of each is, to
place on record an assertion of an intent to obtain title under the respective stat-
utes. . . -. . At any rate, Congress has seen fit not to require an affidavit ’Eo‘ a
declaratory statement, and has provided for the filing of such unsworn statewent as
the proper means for an assertion on record of a claiw under the pre-emption law;

. and that is all thab is necessary to except tlie Jand from the scope of the grant.

TI'rom the tractbooks of your office it appears that in the case-at bar
Davis’s declaratory ‘statement Las not ever yet been. canceled, but
remains intact upon the records. The supreme court decision in the
case of Whituey ». Taylor, quoted from above, would appear to apply
to the case at bar; and for the reasons therein given, the decision of -
your office is reversed ; the claim of the railroad company is disallowed;
and if no ‘other objection appears, Fish will be permitted to file his
declaratory statement for the tract. ) ' ‘
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HOMESTEAD CONTEST—RESIDENCE—;FINAL PROOTF.
Fyrre v. MOOERS.

Residence having once been established under a homestead ¢laim will not be regarded
as. thereafter abandoned on account of absences made necessary by the nature of
‘the claimant’s occupation and condition in life,jwhere the intention of returning .
to the land is manifest at all times from the cultivation thereof, and maintenance
of improvements thereon.

A charge that a homesteader has failed to submit final proof within the statutory
perioil will not be entertained; where the entryman has given notice of his inten
tlon to submit his proof before the contest is filed.

" Secretary Smith to the Commissioner of the General Land Oﬁ‘ice Septem.-
S @.LHYy o ber 23, 1895. - . S (WL M)

On April 1,1886, Timothy Mooers made homestead -entry of the NE.
2Pof" section 18, townsh1p 147 N., range 4() W-, within the land district
of Crookston, anesom

On May 24,1893, Alexander Fyffe filed an affidavit of contest allegm g

That the said Timothy Mooers has wholly- aba.udoned said tract; that he has
changed his residence therefrom for more than four years last past since making said
entry; that said tract is'motsettled upon and cultivated by said party as required by
law, that he never established or maintained a residence o said land in good faith;
that he has failed and refused without any excuse to make final proot therefor
within seven years after making said entry; thathe has advertised on April 11, 1893,
to make final proof therefor on May 23, 1893, and has without any excuse and swith-
out snfficient reason failed and refused to make final proof in accordance with said
notice, also further, that atfiant-is informed and believes that the said entry was not
made for the benefit of the said Mooers; that said Mooers has made a contract for the
conveyance of said land and the transfer of the title thereto to another person;.
that before making said entry the said Mooers entered another one hundred and sixty
acres of land undexr the homestead act and made proof therefor and acguired title
thereto and had the full benetfit of the hotmestead act prior to making this entry,

Mooers. gave notice on April 11, 2893, of his intention to make final
proof, and on June 14, 1893, the date fixed therefor, Fyffe appeared and
protested against the acceptance of the proof. The claimant and his
witnesses were cross-examined by the protestant, who also introdueed
other testimony. In August following a hearing was held on the coun-
test, and by agreement between the parties the two proceedings were
consolidated and the evidence taken in both, was considered together,

The register and- receiver, in a joint.decision, recommended that
Mooers’ proof be approved and that the proceedings against his entry
be dismissed.  The decision of your office, now on appeal before this
Department, reverses that of the register and receiver, and holds
Mooers’ entry for cancellation. '

The appeliant’s assignments of error- are dlrected entirely to the
findings of fact in the decision appealed from, and need not be Speuﬁed

' here.

Mooers settled on. the land in 1883, and soon thereafter filed a pre-
emption declaratory statement. He held it mnder this filing until
April 1, 1886, the date of his homestead entry. The evidence shows
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that his improvements were not extensive, but his house was ab least
habitable, aud I think there is.no doubt that he established his resi-
dence therein. The question as to whether or not he has maintained

such a residence upon the land as to bring him fairly and reasonably

within the spirit of the law presents greater difficulties of solution.
The testimony is full of conflict throughont its voluminous extent, but
it may be here observed, generally, of that of the contestant, that it is
largely negative in cha1 acter,

It is not denied that the -claimant has been in the employ of S C.
Bagley, a near neighhor, for many years, anud that he has for the most
part taken his meals and slept at Bagley’s house. Occasionally, from

‘time to time, however, he slept and -ate on his claim, and he swears

that all his personal belongings, his trunk, papers and clothing, chew-
ing and smoking tobacco, with provisions, were always and continu-
ously kept there. There were about eighty acres in cultivation which
it appears Bagley has for some years farmed on shares. Mooers is
shown to have been an unmarried man without appreciable means,
elderly, if not old, and latterly of indifferent health. It is not possible
to ascertain from the testimony just what proportion of the time he
staid on his claim. The contestant’s witnesses go no further than to
testify of their more-or less frequent visits to the claim and to Bagley’s

~place, and that the claimant was seldom seen at the former and fre-

quently at the latter. There is also testimony respecting the condi-

tion of the claim, as tending to show it to have been uninhabited and -

deserted. Several persons were found to :S\Vear to Mooers’ reputed
home as being at Bagley’s place, and that if it were desired to see him

they would look for him there, day or night. On the other hand -

Mooers testifies that the longest period he was absent from the land
was fourteen days while in attendauce at the local land office at Crooks-
ton engaged in the trial of a contest case, and that, with that excep-
tion, he was-not absent from his home more than a week at any one
time. Numerous other persons testify that he always claimed his
homestead as his home, notwithstanding he was absent from it a good
deal of the time at work on Bagley’s farm near by. -

The decision appealed from finds that claimant’s ¢house has not been-
improved or repaired since it was completed in 1883, and has become
quite rotten,” but I do not think the testimony  justifies the statement.
The house is shown to have been whitewashed twice during the seven
years next preceding the trial, and while one witness swore that he
discovered evidence of decay by piercing one of the logs with a knife,
certainly there is nothing in the record to warrant the statement that

the house ‘“has become quite rotten.” So far as anything appears to
the contrary the house was comfortably habltable at the date of the

heculng 7

I do not think abandonment has been shown. Re'SIdence havmg
been once established, the law does not prescribe héw much an entry-
man shall stay at home After that date the question becomes one of
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intent rather than of actual and uninterrupted residence, though the
intent must be accompanied and evidenced by such improvement and
cultivation of the soil as will in each particular case, give effect to the
law. A citizen does not lose his residence or domicile by leaving home
so long as there is present in his mind an intention to retmn, neither

- can it consistently and on principle be held that one who has entered
upon the public lands and established a residence thereon with the
view of acquiring a home from the government, abandons his purpose
when he i§ called away by the nature of his employment, by the neces-
-sities of his condition, or by ether contingency, and there is ever present
in his thoughts the animus revertendi. : ‘

. The register and receiver found that “the claimant is a single man
over sixty years of age, and although somewhat eccentric in manner
:and language, his appearance on. the stand, and general demeanor
while giving his testimony in the case indicates an honesty of pur-
pose,” and in eonclusion, ¢ from a careful examination of the testimony
in the case,” they say, “as well as the character and demeanor of the
several witnesses on both sides of the case, 4 reasonable preponder-
ance of evidence tends to show the claimant’s good faith.”

My own impressions, opposed to the view of your office decision, are -
thus supported and strengthened by the favorable situnation of the
local officers for judging of the credibility of the witnesses. :

As to the charge that Mooers failed to submit final proof within the
seven years allowed by the law, even conceding the dignity of an
adverse right to Fyffe’s pretentions, the initial step to making proof
was taken on April 11, 1893, by publishing notice of intention, more
than a month prior to the filing of contest. :

The decision of your -office is reversed, and the contest will be dis-
missed, with reservation of any judgment here upon the validity and

" sufficiency of Mooers’ final proof.

RELINQUISHMENT—CANCELLATION—NOTICE_FINAL PROOF.
LAMBERT ». LAMBERT.

The fact of relinquishment may be accepted as established, though the record may
fail to show such action, where abandonment of the land by the entryman is
shown, and where, from the action of the local office, it would appear that the
entry ih'question was regarded by said ofﬁce as having been extmgulshed by

~ crelinquishment -

- An order of cancellation is not effective in the absence of notice thereof to the
entryman.

The statutory period within which final proof should be submitted under a home-
stead entry does not run during the pendencv of an order suspending the official
survey of the land.

Secretary Smith to the C’ommzsswner of the General Land. Office, Septem-
' ber 23, 1895. o (P.J.CY

_The land involved in this controversy is described by recent surveys
as lot 6, Sec. 3; and lots 6 and 7, Sec. 4 (formerly described as the N, &
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of the NE.  of Sec. 4), T. 35 N., and lot 3, Sec.-34 and lot 10 Sec. 33
- (formerly described, with other land, as the S, 4 of the SE. } of Sec. 33),
T. 36 N., R. 9 W,, Durango (formerly Lake City), Colorado, land district.
On July 1, 1830, one Riley Lambert made homestead entry of the
SW. % of the SE. £ of Sec. 33, T. 36 N., and the NW. } of the NE. % of
said Sec. 4, in the then Lake City, Colorado, land district. On Feb-
ruary Y; 1881, W, H. Lambert made homestead entry of the S. § of the
SE. £ of Sec. 33 and the N. § of the NE. 1 of Sec. 4. This application
was sent by mail. There was thus in conflict between these two entry-
men, who are shown to be brothers, the land first entered by Riley,
It appears that one Sarah J. Campbell, on October 4, 1880, had filed
her pre-emption declaratory statement for the SE.} of the SH.} of
said Sec. 33, and the NE. # of the NE. £ of said Sec. 4, together with
other lauds. W. H. Lambert’s homestead entry, thefefore; conflicted
with hers to this extent. These parties entered into a written agree-
ment, however, by which she relinguished the ST. 1 of the SE. % of
Sec. 33, and he relinquished the NE. } of the NE. } of Sec. 4, where-
upon she, on July 5, 1890, made cash entry of the last described forty,
together ‘with other lands. (See Sarah J. Campbell, 16 L. D., 177.)
This traet, therefore, will not be further considered.

It appears that the plat of official survey of T.-35 W, was filed in
the Del Norte office April 27, 1877, but was suspended July 6, 1882;
amended plat was filed November 28, 1883, but Sec. 4 and other sections
were excepted from entry. The records of your office show that the
corrected plat was finally approved Decembel 21, 1891,

The plat of T. 36 wasalso filed April 27, 1877; was suspended D Novem-

ber 9, 1886; and, it is stated, was rebtmed ,June 27,1889, But the
records of your office show that the corrected plat was not filed till
September 22, 1891, and it it stated on that that it “ supersedes plats of
April 24, 1877, and August 4, 1888.”- So that it will be seen that T. 35
was suspended from July, 1882, till December, 1891, and T. 36 from
November, 1886, to September 42, 1891.

On November 24, 1884, your office directed thé local office at Lake City
to notify W. H. Lambert that he would be allowed sixty days within
‘which to show cause why that part of his entry in conflict with Riley’s
entry should not be canceled. It would seem that no response was
received by your office from this lefter, and on April 21, 1887, the local
office at Lake City was addressed, calling its attention to the former
letter. On April 29, following, the register replied ¢“that the record
shows that a copy of your letter of November 24, 1884, was mailed to
the address of said Lambert December 2, 1884, and that no reply thereto
has ever been received.”

On May 7, 1887, your office canceled W H. Lambert’s entry as to the
conflict w1th Riley’s, and directed the local office to so note on their
records. -

On November 17 1888, W. H. Lambert wrote your office, stating that
he had recently Iearned for the first time of the cancellation of his
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éntry; that just prior to making his apphcatwn he mailed to the local
office his brother Riley’s rehnqulbhment of his prior entry, ‘“and the
Register and Receiver acting upon (it) allowed my filing (entry) but as
it now appears made no record of his relinquishment;” that Riley died
in November, 1883, and at that time was a resident of another county.
He requests that the matter be referred to the Durango land office for.
investigation, as the land is'in that distriet, and that in the meantime
the order for cancellation be suspended. . Your office, under date of
January 19, 1889, called on the officeat Duranoo to report whether the
“records show the. cancellation by relinquishment” of Riley’s entry,.
and the register reported that it did.not. W. H.Lambert was then
informed by your office letter of March 9, 1889, that before his entry
could be reinstated it would be necessary to clear the records of the
conflicting entry by contest or otherwise. :

On August 15, 188), the register sent notxee to Huoh Lambert,
‘f father and heir of Riley Lambert, deceased,” to the effeet that vﬁnal
proof had not been made of Riley’s entry within seven years from
entry, and to show cause within thirty days why it should not be can-
celed for non- comphance with the law.. On the same day W. H. Lam-
bert made application to make final proof of all the land in his entry,
except that included in the Sarah J. Campbell entry.

In reply to this notice to show cause, Hugh Lambert, on the back of

said notice, signed the following: _
. ) Sepr. 1, 1889.
RicHAarRD McCLoUD,
Register, Durango, Colo.

_ DEAr Sir: This notice duly received; and I return it to-you with the information
that T have no interest in the matter. My son Rilay Lambert abandoned the land
long before his death, and had not resided on it for six or seven years Lefore his
death. I know that he endeavored to relinquish it in favor of his brother, W. H.
Lambert, long before his death, and that he thought he had relinquished it. W. H,
Lambert filed on it long Lefore Riley died, and has-lived on it ever since, Riley
knowing it, and agreeing to it, and believing that he had properly relinquished it;
and that W, H. Lambert’s filing was good. I have no eclaim to the land, and don’t
want any, and if T have any I herel)y release and relinquish it to W. H. Lambert.
(Signed) ‘Huen LAMBERT.

On November 4, 1889, your office informed the local office that Riley
Lambert’s entry had been canceled because proof was not made within
the statutory period, and to so note on the records, and in reply to the
request of the local office for instructions as to how they should pro-
ceed under the application of W. H. Lambert to make final proof, your
office, by letter of November 13, 1839, informed them that he could -
only submit proof on that part of his original entry that was intact;
that his entry had been canceled as to the land covered by Riley’s
entry by letter .of May 17, 1887.

Duder date of January 4, 1890, the register repmted that W. H.
Lambert had died since ﬁlmg his notice to make final proof, and -that
notice of your letter of November 13, 1889, had been served upon all
parties in interest, including “Mrs. Irena Lambert, divorced wife of



172 DECISIONS RELATING TO THE PUBLIC LANDS.

W. H. Lambert, and guardian of minor daughter of W. H. Lambert;”
also that “the Commissioner’s letter «“C” of May 17, 1887, ordering the
cancellation of one-half of said (W. H. Lambert’s) homestead -applica-
tion was never received at this office, and no service of same was made
by this office on said W. H. Lambert, and your letter of November 13,
1889, was the first knowledge this office had ot the decision of May 17,
1887.” Your office thereupon, on Februnary 18, 1890, forwarded a copy
_-of the decision of May 17, 1887, instructed them to make notation on
their records of the cancellation of W. H. Lambert’s entry, and “as the
statutory period has elapsed and proof not submitted, you will pro-
ceed under instructiouns of circular December, 1873,” ete.

Under. date of April 20, 1890, the local ofﬁcels report that notl(,e
under the circular was ser ved ont *he parties ininterest; that they have

“canceled the entry in accordance with order of May 17 , 1837,
- On April 15, 1890, Irena A. Lambert, as guardian of Minnie Lambert,

filed an affidavit in the nature of a motion to reinstate the entry of W,

H. Lambert, and asked that she be permitted to make final proof in
_ behalf of said minor heir. She alleges that she was married to W. H.
Lambert in 1872, and lived and cohabited with him until 1886, when
~she left him and procured a divorce; that Minnie Lambert is the issue
of said marriage, and the affiant is her legally appointed gunardian.
" She alleges:that W. H. Lambert lived on said land continuously from
date of his entry until his dezith; she sets up his improvements, alleges’
‘that Riley Lambert abandoned the land and never lived upon or claimed
. any portion of it after W. H. Lambert’s entry; that he never had any
notice of the eancellation of his entry. -

On April 22,1890, Joe Prewitt filed an application to have said entry
reinstated and he be permitted to make final proof on the ground that
W. H. Lambert executed a deed of tmst on the same in which he-—
Prewitt—was the beneficiary.

On July 28, 1890, Henry J. Arnold filed an appeal from the decision
of the loecal ofﬁce rejecting his homestead application for the land as
described in the original plats. This was rejected, for the reason that
it was impossible to locate the land applied for by the deseription, and
because the land applied for was included in the homestead entry of
W. H. Lambert, then pending on an application for review and recon-
sideration, made by liis minor heir. :

Your office again, on November 6, 1891, directed the local ofﬁce at
Durango to report immediately Wha,t their records show respecting the

-manner in  which notice of the decision of November 24, 1834, was
served on ‘W. H. Lambert, cancelling his entry as to conflict with
Riley’s, and on March 22,1892, the register replied that “we have no
record in this office showing manner of service of letter of November
24, 1884.7

Ou Mareh 7, 1892 , Hugh Lambert presented his application to make
homestead entry under section 2 of the act of March 2, 1889 (25 Stat.,
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854) of the land included in W. H. Lambert’s entry, except that
included in Sarah J. Campbell’s cash entry, and describing it as it was
originally. This was rejected because of the pending appeal of Irena
Lambert, guardian, ete., the prior applications of Prewitt and Arnold,
and because of improper description. Hugh Lambert appealed, and
. with his appeal filed an affidavit in which he avers that he is father
and heir of both Riley and. W. H. Lambert; that Riley died intestate
in Decembel, 1883, without wife or descendent that W, H. Lambert
died in October, 1889 intestate ¢ and left no wife or legitimate childrén
‘nor their descendents;” “that the said Minnie Lambert mentioned in
the decision from which appeal is taken is not the daughter of said -
-~ William H. Lambert, deceased,” “but that if she is the daughter of the
said William H. Lambert she was not born in wedlock, and her parents
did not subsequently. intermarry;” that in Osctober, 1891, he settled -
upon the land and has resided there with his family; thaJt he is bhe
only person entitled to make entry of said land, and asks for a hearing
at which “to prove the matters contained in this affidavit.”

Counter affidavits are filed by Irena Lambert and Minnie E. Sweet,
nee Lambert, in which the former recites her marriage to William™ H,
Lambert April 26, 1872, and the birth of their daughter Minnie ¢“in
the fall of the year 187337 also copies of her complaint in the divorce
proceedings, together With a stipulation and the decree. This stipula-
tion-is that she waives all right of alimony; ¢that the custody of the
female child, the issue of the marriage hetween plaintiff- (Irena Lam-
bert) and” defendant (W. H. Lambert), said child being named Minnie
Emma, and more than fourteen years of age, shall not be sued for by

- plaintiff or defendant, or awarded to either by the court, but she, the
said child, shall elect her own guardian abd custodian as between the
parties hereto.” The court,in rendering the decree, says—¢ that a con-

tract of marriage was solemnized between the plaintiff and defendant. . |

at Paola, Kansas, on or about April, A. D.,, 1872.7 Affiant further says .
that the child lived part of the time with her and part with her father,
and was living with the latter at the time of his death. ,

Your office; by letter of September 28, 1893, considered this compli-
cation in its entirety, and decided that ¢ the presumption is reasonable
that the relinquishinent said to have been made by Riley Lambert was
in fact made by him, and that the same has in some unexplained way
been lost;” the entry of W. H. Lambert was therefore reinstated. It
having been shown that Minnie E. Lambert was then twenty years of
age and married, you directed that she or her guardian be allowed
thirty days within which to amend the application of W. H. Lambert
80 as to describe the land as it now appears on the official plats of
September 22 and December 22, 1891, and that the record of the local
office be corrected accordiugly, “and return the application to-this
office.” The-rejection by the local office of the several applications of
Arnold, Prewitt and Hugh Lambert was sustained, whereupon they
prosecute their several appeals.



174 . DECISIONS RELATING TO THE PUBLIC LANDS:

‘When these appeals were received in your office it was found that
the appellants had not served on each other copies of the same, as
required by rule 70 of the Rules of Practice, as restored September 21;
1893 (17 L..D., 325). They.were therefore returned, with instruetions
to allow appellants fifteen days in which to make such service. A
motion is made to dismiss these appeals, because *service of notice of
‘said appeals was not made in accordance with the rules of practice.”

It will be remembered that prior to the restoration of rule 70, by
cireular of September 21, 1893, it had not been the practice to serve
Tnotices of appeal on parties whose applications to enter land had been
rejected, for the reason that the Department had, by cireular of Octo-
ber 26, 1885, declared that rule 70, and others, were ‘‘not applicable
to appeals from decisions rejecting” such applications. The several
‘appeals were filed November 28, December 14, and December 23, 1893,
and it is stated by one of the parties under oath “that he is informed
and believes” that the order restoring Rule 70 had not at the time the
appeals were taken been received at the local office; hence they were
ignorant of the change in the practice. Thisis'not at all improbable. -
But be that as it may, I do not think, under my view of this case, that
this failure to serve notice under thé circumstances is such a'fatal error -
as would warrant the dismissal of the appeals. The motion is there-

+ fore overruled.

All the circumstances related above, t ooether with all the statements
“made by the parties in interest, seem to sustain the correctness of your
office decision.in holding that Riley Lambert had relinquished his
entry. The fact that the local ofticers allowed the entry of W.H. Lam-
bert would indicate that they must have had satisfactory evidence
before them of Riley’s relinquishment. They are presumed to know
the law and rules of the Department, and to performn their duties in
accordance therewith. Two homestead entries upon the same tract of
1land are not permitted. The statements of all parties to. this contro-
versy, whether made under oath or otherwise, is that Riley did nof
live upon the land, and abandoned his entry thereof; also that the
- general understanding was that he had relinquished his entry in favor
of his brother. In addition to this, Hugh Lambert, who was the heir
of Riley, when notitied of the cancellation of the latter’s entry for fail-
ure to make proof within the statutory period, disclaimed all interest
in the land as heir of his son, and in terms 1ehnq1ushed whatever right
- he might have to the claimant, W, H. Lambert. It is true that Hugh
Lambert, by affidavit of Novembe1 22, 1893, accompanying his appeal
“to this Department, swears that he did not know the contents of the
statement made by him September 11, 1889, to the effect that Riley had
endeavored to relinquish-the land to his:-brother, or that he—Riley—
‘had abandoned the land., -But I am disposed to doubt the correctness
of - the statement made.in his affidavit, and I think the facts he details
‘therein are.contradictory of the position he.now assumes. He says
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that there was a trade between Riley and W, H., by which the former

was to relinquish the land, and the consideration therefor was four
“head of horses, to be delivered to Louis Lambert, and one hundred -

dollars to be paid to Riley; that he—W. H.—¢ delivered the 4 or 5

horses” to Louis and took possession of the land, but did not pay the

one hundred dollars, as agreed, and the relinquishment was never
" made and filed. If it be admitted that these statements would be

competent evidence, it is apparent that there was a substantial compli-
“ance with the argreement between them.

Hugh, the heir of Riley, was prompt to disclaim any interest in his

~ sow’s entry when he received notice to show cause why it should not be

canceled, and the statements made in so doing seem to be so in accord
with all the facts diselosed that I cannot escape the conviction that he
did so with.deliberation and should not now be heard to deny the state-
ments made then, on the pretext that he did not know the contents of
that statement. So that it seems to me, in view of all the circum-
stances, your judgment affirming the cancellation of Riley.Lambert’s
entry should be affirmed.

It does not affirmatively appear flom the record. thaJt W H Lambert
did have notice of the orders of November 24, 1884, and May 17, 1887,
‘cancelling his entry, and it needs no ar oument to show that nelthel he
~ nor his heirs are bound by the action taken. His entry being therefore
a valid one, and having the same force and effect as though no cancel-
‘lation had been ordered, it follows that the subsequent applications of
Arnold, Prewitt and Hugh Lambert were rightfully rejected. More-
over, the statutory period within. which to make final proof had not

expired in W. H. Lambert’s entry, because the land was suspended from - -

+ 1886 to 1891. During that perion proof could not be made; heuce it
should be deducted from the life of the entry.

The record being thus cleared of conflicting claims, the only remain-
ing question is as between the heirs of ‘W. H. Lambert Section 2291
of the Revised Statutes, provides that in case of the death-of the entry-

man, or his widow, proof and eutry may be made by the ¢heirs or - -

devisee” of the deceased entryman. The divorced wife of the deceased
" is not making .any claim to the land in her own right, and so-far asthe
Department is advised, the-only heir under the laws of :Colorado is the
daughter of the entryman (see Chap. XXVIII, General Statutes of
‘Colorado). . The father disputes the legitimacy of his son’s daughter.
It must be assumed that the court,in the appointment of the guardian,
-was fully- adv ised, and that Minnie E. Sweet, ne¢ Lambert, was
-adjudged to be the daughter of W. H. Lambert. If there .was any.
doubt about her legitimacy, it would be removed by the stipulation
entered into between W. H, Lambert and Irena Lambert in the divorce
. proceeding, wherein he acknowledges her as being “the issue of the
marriage between” them.
By your said office judgment of September 28 1893, you: dir ected the
application of W, H. Lambert to be amended, and then returned to
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your office.. This amendment was made October 26,1893, and is in the
files before me. The order therefore will be that this application be
accepted as amended and the record changed in accordance therewith;
that proof and entry shall be made in the name of Minnie E. Sweet,
sole heir of W. H, Lambert, or in the name of her guardian for her
nse, as she may elect.

The judgment of your office is thus modified.

OKLAHTOMA. LAi‘TDS—QUALIFICATIONS OF SETTLER.
FULLER 9. GAULT ET AL.

. By the terms of the-act of March 2, 1889, the provisions of that act with respect to .

‘ excluding elaimants from the Territory until the hour of opening were made
a general prohibition applicable alike to the lands aequired from the Creek and
Seminole Indians, -

Entrance within the Territory in the prosecution of his ordinary busmess will not
disqualify a settler, where he appears to have derived no advantatre thelefrom,
and was outside the boundary at the hour of opening.

Secretary Sm'ith to the Commissioner of the General Land Office, Septem-.
(J.LH) . ber 23,1895, . . (E. M. R.)

This case involves the N. § of the NE. 1, Sec. 33, T. 18 N,, R. 3 W,,
Oklahoma City land distriet, Oklahoma Territory.

Samuel Crocker made homestead entry for the above-described tmct
on Aprll 24,1889,

On May 1 1889, Frank M. Gault filed an affidavit of contest alleging
prior .settlemeut for the quarter section and the disqualification of
Crocker by reason of his having entered the prohibited Territory prior
to April 22,1889, Subsequently, in consideration of the sum of $5,000,
he released hls claim to the S. & of the quarter section to the town of
Oklahoma.

Randall Fuller filed afidavit of contest July 10, 1889, alleging that
he settled upon the land April 22, 1889, and further that Samuel Crocker
and Gault, the first contestant, were disqualified by reason of having
entered the Territory during the prohibited period. '

The local officers held for eancellation the entry of Crocker, dismissed
the contest of Fuller and found in favor of Gault, Upon appeal, your-
office decision of February 17, 1893, sustained the findings of the loecal
officers, wiich was re-affirmed by your office decision of July 29, 1893,
Upon further appeal by the par txes the case is now before the Depart-

" ment.

The voluminous record in this case has been carefully and laboriously
examined in order that the Department may mte]llgently pass upon
the various questlons of fact raised by the appeal
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:.The testimony in the case is contradictory beyond hope of reconcilia-
tion. . It is not possible for a decision to be rendered that will harmonize
the evidence. My conclusions upon the facts are as follows: .
: That Samuel Crocker was ingide the Territory at the hour of noon
on April 22, and is therefore disqualified as a homesteader therein.
Smith . Townsend (148 U. 8., 490); Dereg v. McDonald (17 L. D., 364),
and Turnper ». Cartwright (17 L. D.,414). That Frauk M. Gault did
not use a relay of horses in 1each1ng this land on the 22d of April, and
that he did not enter the Termtory on that day prior to the hour of
noon. .

It was ur ged by counsel in the oral argument of this case, that Whlle
it is possible that he did not use the relay of horses, or enter the Terri-
tory on the 22d day of April, prior to the hour for entrance, that he did
enter into a conspiracy with one Cook, who, the evidence shows, used -
a relay of horses in entering the Terrltorv to the end that s(ud Cook was.
t0 hold the land auntil Gault arrived.

There are many suspicious circumstances surrounding the conduct of
Gault in arriving at this land. Itis remarkable, for instance, that three
of ‘his party and three of his uncle McClure’s party, starting sixteen
miles away, should have gained tracts adjoining one another on the
north side of Oklahoma City, but I do not feel myself justified in hold- -
ing that there was a conspiracy between Cook and the contestant, Gault,
inasmuch as, among other reasons, it does not appear that there was a

sufficient consideration why Cook should have so conspired. I fail to
see why Cook should have voluntarily given this.land—one of the most
valuable tracts in the whole country—to Gault, if he was the first
sefitler upon it, and as it appears that it was his opinion, and also that
of MeClure and his party, that the use of a relay of horses was not
unlawful. ' :

I do not deem the riding of sixteen mlles in an hom and ten mmutes,
as described by Ganlt, impossible in view of the testimony in the case.

Counsel urge that upon this question there has been no finding of fact
'by the local officers, or by your office, but counsel have no right to
‘assime that because there was no specific finding that the question
was not considered by them and especlally by your office Where it was
specifically urged.

" I, therefore, am led to hold that there was no conspiracy between

Cook and Gault, and that Gault did nothing on the 22d that was in

violation of the acts of Congress opening this land to settlement.
" Itis in evidence that Gault erossed from the Pottawattomie land to
Purcell on the 17th of April, and possibly was within the Territory ab
one othér time during that month. It does not appear from the record
for what purpose Gault went to Purcell, other than that it was his
general place of business and that he was accustomed to do some Shlp-
ping and receive his mail there. -

- 1438—vor, 21—12
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- This brings me to a discussion of the question whether such an
en’m ance and presence in the Territory was such a violation of the acts
of Congress as would disqunalify him as a homesteader. :

. In the first place, it is urged by counsel that there are two b0d1es of
land in the Oklahoma Territory which were opened to settlement by
different acts, the act of March 1, in 1eference to the OLeek lands, con-
cludmg as follows: »

i Any person who may enter upon any part of said lands in’ said agreement men-
‘tioned prior to the time the same are opened to settlement by act of .Congress, shall.
not be permitted to occupy or make entry of such lands, or lay any claim thereto
(2;) Stat., 759).

-.And that portion of section thirteen of the act of Mareh 2, 111  refer:
ence to the Seminole lands is as follows:

“That éach entry shall be in. square form as nearly as practicable, ancl no pelson
shall be permitted to enter more than one quarter section thereof, but until such
lands are opened to settlement by proclamation of the President, no person shall be

permitted to enter upon and occupy the same and no person violating this provision =
shall evet be permitted to enter any of said lands or acquire any right thereto.

The contention is, that the inhibition in the two acts refers in each
case to entering and occupying and subsequently laying claim to the
Indian lands so entered and occupied; that is to say, that if the entry
during the prohibited perivd was in the Seminole lands, the person was
thereafter forever prohibited from acquiring title to lands embraced in
the Seminole country, but that it was lawful for one to enter the Semi-
nole lands, as did Gault in this case in his journey to Purcell, and yet
make entry of the Creek lands. That the two purchases and two
tracts of country acquired thereby were as distinet and separate .as
were the purchases of I'lorida and Louisiana.

In the last portion of section 13.of the last act referred tothe follow-
mo appears:.

That all the foregoing provisions with reference to-lands to be acquired from the

Seminole Indians including the provisions containing the forfeiture, shall apply to
‘and regulate the disposal of lands acquired from the Muscogee or Creek Indians.

.- I deem that this language conjoins the two acts and was intended for
the very purpose of answering the question mow urged by counsel.
Congress intended by this to show that it was treating the Seminole
and Creek lands as one body of land, and that the inhibition of enter-
ing the land referred to in the separate acts in reference to each sepa-
rate tract, Was, by this. clanse, made a general prohibition to the two
bodies of land collectively.

. To sustain the position of counsel would be to emascualate the %tatute
If the contention were right it would follow that large numbers of pro-
spective. settlers. could go into the country and all that would have
been necessary at the hour of opening would have been to cross the :
line from one country to the other. In so doing they could have appro-
priated the improvements of one another, if any, and within a few
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miputes after the hour of 12 ¢’clock, noon, of April 22, 1889, could have
been housed and firmly established to the exclusion and injury of those -
'who had, in accordance with the plain meaning of fhe statutes,
remamed outside.. - . . . L
... In the recently decided case of Oulnutt v. Jones (21 L. D., 40), whilst
. o general rule was laid down—each subsequent case being left: to'its
-own particular facts for adjudication.—the controlling idea is, did the
unlawful entry redound to the advantage of him entering? Or to state
the proposition conversely, a mere entry where no advantage was gained
“would not disqualify the person so entering from aequiring a homestead
:in the Territory. Applying that doectrine in the case.at bar, there
-being no evidence that Gault secured an advantage by his knowingly
-entering the Territory on April 17,1889, his technical violation.on that
day being discunnected by great distance.from his entrance of the
‘Territory on April 22d and the location of the land he now claims; I
‘am led to hold that such entry was'not in violation of the intent of
:Congress as expressed in the acts supm, and does not amount to a dls :
«qualification under the penalty in the law as set out.

In this connection it is well- to note that the decision of Cmnutt ».
Jones,. supra, criticises only the cases of Turner v. Cartwright and
“Laughlin ». Martin, as these were the only two cases that arose under
‘the Oklahoma law; but under the act opening the reservoir lands in
"Wisconsin, an examination of authorities shows that the cases of Dereg
v. MeDonald (17 L. D., 364), Box ». Dammon-(18 L, D., 133), Kyes .
‘McGinley (18 L. D., 550), and -Thielman ». McDonald (18 L. D., 581),
‘are subject to the same criticism, inasmuch as the principle involved
was the same, the prohibition being similar to that opemno the Terri-
tory of Oklahoma. :

The decision appealed from is therefme afﬁrmed

. SUIT TO VACATE PATENT—-RIGHT OF GOVERNMENT.
EAst OMAHA LAND COMPANY.

The right of the government to begin proceedings for the vacation of a ‘patent,
depends upon the same general prineiples which would authorize a private citi-
zen to apply for relief against an instrument obtained by fraud, or deceit, or any
of those practices which are accepted to justify a court i in granting relief,

 Secretary Smith to the Commissioner of the General Land Office, Séptem-
(J. L H.) ber 23, 1895. ‘ - (G. B. &)

T am in receipt of your office letter of February 19, 1894, transmit--
ting the petition of the Bast Omaha Land Company, asking that the
‘proper officer of the United States be instructed to institute proceed-
" _‘ings to have the patent for fractional section 16, T. 75 N., R. 44 W., 5
"P. M., in the State of Towa, issued to C. S. Lefferts on. December 26,
1893, cancelled; also offering to pay the costs and expenses incurred
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-in such litigation, -and to employ counsel to assist the governmeng in
:prosecuting such suit.

. The petition recites that on Decembel 28, 1846 the State of Iowa
was admitted into the Union, and that there was granted to that State
:Section number 16, in every township thereof of the public lands, and
:where such section had been sold, or otherwise disposed of, other lands,
-equivalent thereto, and as contigunous as may be, for school purposes.

That afterwards the lands of Iowa were surveyed by the United
‘States government, and township 75 north, range 44 west, fifth prin-
‘¢ipal meridian, was found to be fractional, being made so by the
+Missouri River. Said township was found to contain 11,514.52 acres,
-and it was ascertained by such survey that section 16 was made frac-
“tional by the river, and contained 11/100 of an acre.

That subsequently, to wit; on August 1, 1853, Lysander W. Babbltt
register of the land office at Kanesvﬂle, said State, certified to the

“Department of the Interior that one Nelson T. Spoor, School Land
-Commissioner of Pottawattamie County, Iowa, in whicli said township is
located, had filed in his office, a recommendation that the west half of
.the south-east quarter, and the south-west quarter of section 24, and

west half of the south-west quarter of section 25, in said township,
-and comprising three hundred and twenty acres, be selected in lieu of
the sixteenth section in said township, for school purposes, and that he
reoncurred in such selection, and submitted the same for the approval
.of the Secretary of the Department of the Interior.

That subsequently, January 27, 1854, this selection was approved by
‘the Secretary, subject to any vahd legal right that may have existed
-thereto at the time it was made known to the Land Office by the proper

authorities of the State.

That such selection, certification and approval were pretended to be
made by virtue of the act of Congress of May 20, 1826 entitled, “An
act to appropriate lands for the support of sch’ools in certain town-
ships and fractional townships, not before provided for.”

That the so-called lieu-lands, as aforesaid, were afterwards disposed
of by the State of Towa. That the school section 16, above referred
-to, and containing 11/100 of an acre, was, by the survey of the United
"States, located upon the Iowa side of the Missouri River, and that
“about the time the survey was made, the river at that point com-
menced to-cut away the Nebraska lands opposite, and to form acere-
-tions to said section, as well as to other adjoining water lands, and this
icontinued until 1877, when the river had so changed as to be located
mearly a mile north of where it ran at the time of the Iowa survey.

Tt is further set out in the petition, that the Bast Omaha Land Com-
pany was organized in 1887, under the laws of Nebraska, for the pur-
:pose of buying, selling and improving real estate, building factories,
houses, and to aid in all works necessary to improve this land; that it
acquired by purchase the title to a large tract of land, comprising
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nearly two thousand acres, and that in this tract is located the fraotlonal"

- section 16, aforesaid.

. That these lands were a,cqmred in 1887 and 1888, and at that tlme
were in a condition of waste. That they had been for years practically.
abandoned for all purposes, covered with willow growth, under brush,
poplar trees, subject to overflow, and were considered useless, and of,
. little value, and that said company, being advised that section 16, or,
- what there was of it, had been appropriated or granted to the State of
Towa for school purposes, purchased it of the State, and 1ecelved a,
deed .or patent therefor. _ :

- That upon aequiring the lands aforesaid, the compfmy proceeded to
improve them, and in that behalf has expended upon. the whole tract
vast sums of money. That it has not only redeemed them from the
ravages of the Missouri River, but it has platted them into Jots and
blocks, stleets avenues and alleys, paving some of the streets with
granite, and gradmg others; constructed railway lines upon mauy-.of
the streets; secured the IOCation of large factories and business institu-
tions on said grounds; built houses; has procured the construction of
a bridge across the Missouri Rlver all at a cost of upwards of twe,
millions of dollars.

That it has also litigated the question of fact and of law mvo]vmo its
right of aceretions, at great expense, and that by reason of the afore
said improvements, and of the establishment of the principles of law
with relation to accretions along the Missouri Rwer, the lands now
owned by it have become very valuable. ’

. The petition further represents that said company on the 22d ddy of
January, 1894, for the first time learned that the said C. S. Lefferts
had filed for record in Pottawattamie County, Towa, a patent to said
fractional section 16, issued by the United States to him on the 26th
day of December, 1893. That the petitioner has been advised as a
matter of law, that the patent covers in the neighborhood of twenty
acres of land of great value, claimed by said company, and that the

aid Lefferts obtained the said patent for' the sum of $1.10; that he
represented to the Land Department, by affidavit and othe1vv1se, that
the said fractional section was unoccupied by any person other than
himself, having color of title, and that the land was not suitable for
agrlcultulal purposes, whereas it has been occupied and improved by
said petitioner, under a deed from the State of Towa since 1887, and
that a large portion, perhaps all of said-tract, except that Whlch hes
within streets, is enclosed with’ fences, and. that the original 11/100 of an
acre is covered mostly by avenue M. , upon wich is located one of said

‘company’s railroad tracks, and that a largb portlon of the land" had *
been cultivated by said company.

. It is further alleged that said Lefferts well knew all of the facts and »

- circumstances, as herein stated, at the time he made his application to "
purchase the said section 16, and his Whole'proceedings was conducted -
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by him, with a view of defrauding said . oompany of its property and;
rights, :

““In consideration of the foregoing premises, the Depaltment is asked
to'investigate the matters and things set out, and that the proper law:
officer of the government be instructed to institute proceedings in the
courts of the United States to have the patent, as aforesaid, issued by
the government to said O. S. Leffer ts set aside and cancelled

- The patentee, Lefferts, answering adnnts the substantial allegations

of the \petition except the charges of fraud and misrepresentation in
obtaining the patent, joins issue on the petitioner’s conclusions of law,
and for affirmative answer and defense, submits that the said Tast
Omaha Land Company is estopped from having or claiming any I‘lﬂ‘hf;
title, interest or estate in said fractional section 16.
- The first question that arises is whether such a case is presented 'as
will; in any event, justify the government in the institution of a suit to
set aside Lefferts’ patent in the interest and for the benefit of the East
Omaha Land Company{ and for the purposes of this inquiry it may be
assumed that Lefferts acquired the patent aforesaid thxough mlblepl‘&
sentation and fraud.

A suit may be brought by the United States in any court of compe-
tent. jurisdiction to set aside, cancel or annul a patent for l(md issued
in its name, ou the ground thatit was obtained by fraud or mistaké.
But the right to bring such a suit exists only where the government
has an-interest in the remedy sought by reason of its interest in the
land or when the frand has been practiced on the government and
operates to its prejudice, or it is under obligations to some individual
to make his title good by setting aside the fraudulent patent, or the
duty of the government to the public requires such action,

: ‘When 1t‘, is apparent that the only purpose of bringing the suit is to benefit one of
two claimants to the land and the Government has no interest in the matter the suit
must fail. United States v. S8an Jacinto Tin Company (125 U. 8., 273).
- Assuming that the petitioner is correct in its statement of facts and
contentions of law, it does not present such a case as would justify the
gOvernment in instituting an action in its behalf. In that event the
government certainly has no interest in the subject-matter of the con-
troversy or in.the remedy invoked, nor is it under any obligation to
make the company’s title good. If, as alleged, the section 16 in con:
troversy was granted to the State of Iowa for school purposes, and
other lands were subsequently selected by said State in lien of said
section, because of its being fractional in quantity, then the title to
- the said section 16 reverted to the United States, and any %ubsequent
“eonveyance of said land by the State of Towa, could not operate to
divest the government of title, or to put the government under auy
obhgdmon to the vendee of said State to assist him' in perfe(‘tmo the
same
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The petitioner’s remedy would seem to be. agalnst the State of Iowa
However this may be, there is no snch case presented as would authorr
ue or justify the government in instituting a suit in its behalf. f
" It remains-to be seen if suit should be brought to set aside the patent -
: to Lefferts by the government in its own behalf. This may be done if

there was either fraud or mistake in the issuing of the patent. =
© Fraud in equlty includes all wilful or intentional acts, omissions, and eoncealments
which involve a breach of either legal or equitable duty, trust or confidence, and are
injurious to another, or by which an undue or unconscientions adva,ntaﬂe over
another is obtamed (2 Pomeroy’s Equity Jur. —1889—873) )

It may consist either in the statement of what is false or in the con-
cealment of what is true, but the misrepresentation must be of a mat-
ter of fact and not of law, and it must be relied upon by the person’ to
whom it was made or WhOse action it is intended to influence, and the

- concealment must be of material facts which one party is under some
legal or equitable duty to communicate to the other. ¢

The sixth and seventh paragraphs of Lefferts’ answer are in the
bature of adinissions, in substance; that he is the purchaser of the land
and holds the government’s patent for the same; that it contained &4
of an acre according to the government survey; thaﬂ; as a matter of law
it contains 20 acres or more, and that he paid $1.10 for: the same.
These admissions contain the only facts-on which there may be predi-
cated a charge of frand qgamst Lefferts so far as the government is
concerned. : :

Thene were no misrepresentations or suppres'sions of a.ny matter of
fact to the disadvantage of the government. The government surveys
and plats show that said section is fractional and contains &% of an
acre. That as a matter of law said fractional quarter-section embraces
twenty or more-acres of land and is covered by Lefferts’ patent may or
may not be true. This is a conclusion of law based on the rights of
mpauan proprietorship, and the underlying fact, that section .16 was
part of the original ground to which was thrown a large body of land
in the nature of accretions by the ravages of the MlSSOuI‘I river on the

- Nebraska bank-was an open and notorious one, which both parties are
. presumed to have known, for the reason that it was equally within the

reach of both.

" The price paid by Lefferts for the land in controversy, Whlle merely
nominal and wholly inadequate, is not a badge of fraud in this case,
for the reason that the land was duly and regularly offered at public
sale, as an isolated tract under Sec. 2455 of the Revised Statutes, and
Lefferts- became the purchaser as the highest and best bidder, and there
is no evidence, nor is it alleged, that he was guilty of any trick or
artifice or collusxon to prevent a sale at the full- market value of the
land.

" Nor was it such a mistake as wounld. warrant the setting aside the .
patent on that ground. A mistake of law affords no ground for relief,
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and if a mistake of fact is relied on, it'must be such-fact as the com-
plaihant could not by reasonable diligence get knowledge of, when put
upon inquiry. When the fact is known to one party and unknown t6
. the -other, the ground for relief is not the mistake or- ignorance of
material facts alone, but the unconscientious advantage taken by the
eoncealment. If the parties act fairly, one not being bound to commu-
nicate the facts to the other, a court of equity will not interfere.

These are the general principles that govern contracts between indi-
viduals in the matter of impeachment for frand or mistake, and I know
of no rule of law that would makeé them 1napp110able to a contract to
which the Government is a party.

The right of the government of the United States to initiate a suit
depends upon the same general principles which would authorize a pri-
vate citizen to apply to a court of justice for relief against an instru-
ment obtained from him by fraud or deceit, or any of those practices
which are admitted to justify a courtin grantino" relief. United States
2. San Jaeinto Tin Co., (aupm)

- I am therefore of opinion that the Umted_ States is without remedy
in this matter, and the dpphcamon of the Hast Omaha Land Company
is denled

°

SWAMP LANDS—MEANDERED LAKE.
STATE 0F ILLINOIS.

The claim of the State uhder the swamp grant may be recognized for lands included
within the meander line of a lake, where it appears by subsequent official survey
and - investigation that such ]me was nob properly established, and -in fach

" ineluded lands of the character granted,

iSecretary Smith to the Commissioner of the General Land Office, Septe-m-
(J. L H) ber 23, 1895. (G. C. BR.)

-Your office decision of January 13, 1894, held for rejection the claim
of the State of Illinois, made through its agent, Isaac R. Hitt, for cer-
tain lands in Lake county, township 46 N. range 9 E., in said State.
An appeal from that judgment brings the case here. ' '

It is the contention of the State that the lands are of the char acter

contemplated in the act of September 28, 1850 (9 Stat., 519), known
as the swamp land act.
' The township was first surveyed in 1839, and the official plat thereof
‘was approved December 17th of that year. This plat shows an aréa
in the township of 15,061.51 acres of public lands, and an estimated
‘area of 5,834.11 acres covered by Fox River and Pistakee Lake, which
was meandered and designated on the plat as “Pistakee Lake, navi-
gable.”

In September, 1875, Clarence A. Kunight made application for the

urvey of the lands lymg within the meandered lines of said lake,
alleging that the lake had nearly dried up from natural causes; th.at
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the waters had receded so that nearly all the area was then fit for cul-
tivation and agricultural purposes. The subdivisions, or where such
would be found if the survey were extended through the meandered
lakes, were described, showing the amount of dry land thereon. His
statement (sworn to) was duly corroborated by several witnesses.

: The application was allowed, and, on December 4, 1875, one Alexan-
der Wolcott, of Chicago, Illinois, was appointed deputy surveyor, and.
directed to make the survey applied for, which he did, commencing
- December 16, 1875, and completing it January 18, 1876. The plat of
this survey was approved March 23, 1876, by the Commissioner o'f' the
General Land Office, as ex-officio surveyor- -general,

Conflicting statements relative to the Wolcott survey hamno been
filed in your office, on one side, to the effect that no durable land marks -
were placed in the ground; that the survey could only have been made
on the ice on account of the depth of the water; that there were only
about three huudred acres of dry land within the original meanders.of
the lake, and, on the other side, that the surveyed lands had in a great
measure become dry and fit for agricultural purposes, and the survey
was actually made as shown by the return of the field notes, and not -
on ice as alleged, your office, on June 5, 1877, appointed Jacob B.
Bousman, of this city, a special examiner of surveys; he was instructed
to report upon the condition of the survey made by Wolcott, and
especially upon the nature of the lands .over which the Wolcott survey
was extended (being the meandered lake aforesaid), the quality of s soil;
amd amount and kind of timber; that his exammamou must be thorough
and the report full. )

Bousman made his examination, commencing June 19 1871, and end
ing four days later. He went over the same grounds as dld Wolcott;,
made field notes, and filed the same. He identified the land: marks
made by Wolcott in all cases, and reported. under date of June 26, 1877,
that Wolcott had made a careful and correct survey in accordance with
his instructions. Among other things, Mr. Bousman reported that Fox -
‘river has a rise and fall between the extremes of high and low water of
five feet, and that at the time he made the examination the water was
two feet above. the low water line; that at that time some 1700 acres
were submerged in sections 14, 15 23, 23, 26, 27, 34, and 35, forming
‘what is. generally known, and also shown upon the map of Lake county,
as ‘““Grass Lake,” it not being considered a part of Pistakee or Fox
Lake; that bounding this Grass Lake, on the east, north and west, is
a wide margin of natural marsh meadow land, covering about 1,900
acres, subject to annual overflow to the depth of from two to three feet,
all which is embraced within the meander lines of the survey of 1839,
and represented in that survey as a part of a navigable lake; ‘that
large thrifty oak trees and frees of other varieties are found in the
margin of the marsh lands at elevations of one to three feet above the
marsh lands; that in sections 23 and 26 about one hundred acres of
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rolling land, some of which is cleared and in cultivation, the remainder
well timbered (this land was represented by the survey of 1839 as being
a part of the navigable lake); that the quarter section corner, on the
north line of section 14, stands about forty feet above the level of the
marsh meadow lands to the west of it. This point is also represented
in the survey of 1839 as a part of the lake; that one Garwood had
farmed lands for many years also represented by the survey of 1839 as
nawgdble lake. :

. ‘This agent concludes that the disputes connected with the possessory
mghtb of lands in said township had their origin in the misrepresenta-
tions which appear in the criginal survey of 1839, and that the meander
lines did not even follow the boundaries of the marsh meadows, but
cut across bold high lands which must at that date have been covered
with timber; the agent concludes that the original meander lines of
the survey of 1839 are entitled to no consideration whatever, except at
theu intersection with the section lines,

In addition to these statements, Mr. Wolcott’s field notes state that
“The timber land in section-14 is very heavy and consists of hickory,
" black walnut, white and burr oak, white ash, and bass wood, and is

about forty feet above the lake.” All but 10.38 acres of this section is
‘represented on the survey of 1839 as part of Lake Pistakee.
' The decision appealed from assumes that the survey of 1839 properly
represented the area of Lake Pistakee as then meandered; that from
‘the affidavits accompanying the application for the Wolcott survey,
and others filed attacking that survey, what was designated in thé
‘plat of survey of 1839 as “Pistakee Lake” existed as alake for a num-
berof years subsequent to 1850, Although the Wolcott survey of the
meandered lake disclosed land which might then have been properly
designated as swamp and overflowed, yet, if as a fact such lands were
- on ‘September 28, 1850, covered by the waters of Lake Pistakee, then
apparently a permanent body of water, they would not inure to the
State under the swamp land act. ‘
But from what is above seen, the survey of 1839 was not an accumte
one. The field notes of the survey of both Wolcott and Bousman, and
the special report of the latter, show conclusively that the plat of the .
survey of 1839 misrepresented the facts; there were navigable lakes on
a part of the land; but the later survey shows that much of the land
represented as “vavigable lake” was in 1876 covered with a large
growth of timber, and forty feet above the mafsh'nrjeadbw lands. That -
being true, such lands could not in the nature of things have been cov-
ered by a navigable lake, or by water of any depth of a permanent
character in 1850 or.even in 1839. There may have been some recession
of the waters of the lake from 1839 to 1876, but from the facts above
‘given by the two surveyers, together with other evidence in the record;
I am convinced that the plat of the survey of 1839 did not reprebent
* the real facts, and that both in 1839 and 1850 there were lands, mean-
dered as a lake, which were then hlgh and dry. That being true,there
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were doubtless more or:less of: the lands which were of the character :
contemplated in the swamp land ach.- . :
 An examination of the. records of “your office shows that much of thls
land over which the surveys were extended in 1876, has been patented
to sundry persons under the act of June 8, 1872 (17 Stat., 333), granting
additional homestead rights.: Tt also appears that several of the tracts
claimed by the State have been entered, and other tracts claimed have
been already patented.

The Departmient.has no jurisdiction over the tracts patented. If,in
fact, such tracts belonged to the State under the swamp land act, the
State’s only remedy is in the courts. If the lands applied for are
shown.by the field notes of the survey of 1876 to be of thé character
contemplated in the swamp land act of 1850, they prima facie belong
-to the State.

" In case the field notes of the Wolcott survey. show:that any-tract.:or
tmcts in said "body of land are of the character contemplated in the
swamp land - act, and sich tract or tracts have been entered, you will
call upon such entrymen to show cause why their entries should not be
canceled. If in answering this rule in the time given an entryman
makes a prima facie showing that the land entered ‘was not in fact
swamp and overflowed within the meaning of the act of 1850 (supra),
you will so advise the agent of the State, who will be given an oppor-
tunity, if he so desires, to have the issues tried at a hearing before
some officer duly qualified to administer oaths. The evidence will be
taken in the presence of an agent of your office, who will have general -
supervision of the hearing and will see to the proper. transmission of
the evidence for a iudgment upon the merits. Let such hearmg% be
had at as nearly the same.time and place.as. practicable. :

*The decision appealed from is reversed.

vPREFERENCE RIGHT OF CONTESTANT—APPLICATION. .
MAYERS v. DYER.

Under the rule enunciated in Allen #. Price, regulating the disposition of land sub-

" ject to a contestant’s preferred right of entry, an application to enter, tendered
by a stranger to the record, during the period accorded to the contestant. for
the exercise of his right, and held in abeyance under said rule, will take effect’
on the land covered thereby, not taken by the coutestant to the e‘zcluslon of a
stubsequent application of another therefor. i

In considering the validity of an application to enter it-may be f,urly presumed tha,t
the proper tender of money was made therewith, where the record is silent as to
such tender, and the application is rejected for a reason ‘not 1nvolvmg any’ ques- :

: tlon with respect to the tender of money i

Secretary Smith to the Commissioner of the Geneml Lcmd Oﬁice, Sejatem-
(J.LH) - ber 23, 1895. . (J. 1.y

" This case involves the N. § of section 29, T. 1 N., R. 2 W, Salt Lake
. City land district, Utah, eontaining three hundred and twenty acres.
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* One Christen J. Bang ‘contested one James Peacock’s desert land
entry of the whole of said section 29. On August 8, 1893, his contest
was sustained and said entry was cancelled. On August 15, he was
notified of the cancellation and of his preference right of entry within
thirty days; said right being limited by the act of August 30, 1890 (26
Stat., p. 391) to three hundred and twenty acres, one half of the sec’mon‘
-aforesaid.

On August 21,1893, William C. Dyer filed his desert land apphca‘mon
for the mnorth half of said seetion. In obedience to the Cireular of
March 30,1893 (16 L. D., 334) the local officers received said application,
-and held the same in abeyance to await the action of the contestant
Bang, “and the filing of the same was duly noted on the record.”

On September 14, 1893 (the thirtieth day after notice), Bang and
Albert Mayers appeared at the local office. Bang made entry of the
south half of the section. And immediately Mayers offered his appli-
-eation to make desert land entry of the north half. His application
was rejected by the local officers ¢ for conflict with Dyer’s application,
filed on August 21; 1893 subject to the preference right of entry by
Bang.”

Dyer was notified that his application was no longer in abeyance;
and on September 16, 1893, he made desert land enbry, No. 3643 of the
N. % of section 29 aforeSfud

‘On October 13, 1893, Mayers filed an d,ppeal to your office; but did
not serve on Dyer nomce thereof,

" On December .6, 1893, your office affirmed the .action of the local
officers rejecting Mayels’ application; and Mayers appealed to- thls
Department.

On March 19, 1895, I affirmed your office decmon A motion for
review filed Apr11 23, 1895 was entertained; notice thereof was served
on Dyer, and arguments of counsel on both sides have been filed in
accordance with Rule of Practice, No.114. The whole case is now
before me for reconsideration.

In his appeal to your office dated October 12, 1893, James M. Denuy
Esq., attorney for Mayers, alleged:

. 1. That on September 14, 1893, Mayers tendered to the register and receiver the
sum of twenty-five cents per acre for said land amounting to the sum of eighty dol-
lars, and they refused to receive it. :

. 2. That Dyer did not on Augnst 21 or at any other time prior to-September 16,
pay, deposit, or tender the sum of twenty-five cents per acre, or any other sum.

In his motion for review the same attorney insists, that said allega-
tions ¢“should be taken as true?”, because the r_egisﬁer and receiver in
whose office the appeal was filed, did not deny or controvert the allega-
tions therein contained. I cannot allow any such claim. There is ne
evidence that the local officers ever read the appeal. The probability
is that they did not. Until the appeal was filed there was no allega-
tion or proof that Mayers tendered any money. The silence of the
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-record about money indicates that the subject was 1ot pressed by either
Dyer or Mayers. Apparently it was presumed that both were ready to
pay when the time came:

In the case of Thomas ». Blair (13 L. D 207) it was ‘said that “the
. .initial act in establishing a desert land claim is the payment of twenty-
five cents per acre.” For the word. “initial” the word “essential”
‘should be substituted. By the Circular of June 27, 1887, respecting
desert land entries (5 L. D., 706), the local officers were instructed,
Jirst, to take the declaration and affidavits of the applicant and his

witnesses; and second, ¢ When proof-of the character of the land has '

been made as above required to the satisfaction of the district officers,
‘the applicant will pay the receiver the sum of twenty-five cents per
‘acre.. The register will receive and file the declaration, and the regis-
-ter and receiver will jointly issue in duplicate a certificate acknowledg-
ing the receipt of the twenty-five cents per acre, and the filing of the
declaration.” The first step (see paragraphs 4 to 8 of the Circular
-aforesaid), is to file a proper. declaration under oath and the corrobo-
rating affidavits of two reputable witnesses, in order to establish the
desert character of the tract, and the quantity of land to be-paid. for.
‘Until this is done, the applicant and the receiver eannot know how

‘much motiey, (if any), is to be paid und received. The payment of the =

snoney is, and must be necessarily, the last thing done, to malke the
entry and secure a duplicate receipt.
Since the case of Fraser v. Ringgold (2. L. D., 69), it has been con-
ceded that the successful contestant of a desert land entry acquires a
‘preference right of entry under the act of May 14, 1880 (2L Stat., 140).
. In the casé of Welch v. Duncan (7 L. D., 186), it was held that on
the cancellation of a contested entry the Jand is at once open to settle-
“ment and entry, subject only to the preference right of the successful
‘contestant; and that during the thirty days allowed him within which
to exercise that right, the application of another may be allowed sub.
‘ject to the right of the contestant. The following good reason was
-assigned for said decision: '

) The law does not confer on the successful 0011testant a right to coutrol such land
for thlrty days after notice; nor the right during such period to select a particular
«person, and by waiver of his preference Tight at an opportune moment, confer on
-such person the benefits conferred by law on the successful contestant alone. Such
.a doctrine is not sanctioned by law or by sound publie policy. The right conferred

on a successful contestant by section 2, of the act of May 14, 1880, is a personal right
which cannot be transferred to another;” either directly, or by evasion. (7L.D.,189).

Then the practice was for local officers to allow an entry to be made . .

(i. e. consummated by payment of money and issuance of duplicate
receipt), subject to contestant’s right for thirty days; and when con-
testant appeared to exercise his right, to serve a rule upon the entry-
.man to show cause why his entry should not be cancelled. This course
of procedure subjected the successful contestant to additional delay,
vexation and expense. It was only to prevent such *hardship and
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loss to the successful contestant,” that Secretary Noble, on November
15, 1892, in the case of Allen . Prlce, (10 L. D. 424) modlﬁed the prac—
tlce and directed that:

i Should an application to enter the land be pl esented by a stranger to the record
it ‘can e held in abeyance to await the action of the contestant within-the time
allowed : Should a waiver of the preference right of entry duly executed by the con-
testant be filed, the tract should be held sub]eet to entry; meaning plainly the entry
held in abeyance as aforesald :

This regulation was bubsequently embodled in the clrculal of Malch
30, 1893, printed in 16 L. D., 334.

- 'When Bang, on September 14, 1893, elected to make his entry of
the 8. 4 of section 20, he waived and 1ehnqu1shed his preference right
as'to-the N. 4 of said section, which thereby became subject to entry by
Dyer, whose application filed August 21, 1893, was held in abeyance.
It was not the purpose or effect of Secretamy N oble’s decision to modify
the excellent rule and reason propounded in the case of Welch ». Dun-
can above cited. It did not give Bang the right to control the whole
section (640 acres) for thirty days. It did not give him the right to
select a particular person (Mayers) to meet him at the land office at an
opportune moment, and then and there confer on such person the ben-
efits conferred by law on Bang alone. It did not authorize Bang to
transfer to Mayers his personal right under ‘the act of May 14, 1880,
There is no ambiguity about the phrase ¢held in abeyance.” (See
Anderson’s Dictionary of Law,—Abeyance.) An estate is in abeyance
when there is no person ¢n esse in whom it can vest and abide; though
the law considers it as always potentially existing, and ready to vest
when a proper owner appears. (2 Blackstone’s Commentaries, 107).
Abeyance means waiting; in expectation; in suspense; subsisting in
contemplation of law, (4 Kent’s Commentaries, 260). Dyer’s right to
make entry of public land existed under the land laws. His applica-
tion to be allowed to exercise that right was received; duly noted on
the records of the district office, and held in abeyance for twenty-four
days, to await an event which must happea within that time, and deter-
- mine whether his application would attach to the whole 320 acres,.or
only to 160 acres, to wit: the NE.  or N'W, 1 of section 29. If Bang
Thad selected either the W, & or E. 4 of the section, he would have left
for Dyer’s entry the NE. £ or the NW. } of the section. Until-the hap-
" pening of the event waited for, it could not be known whether Dyer
should pay for 320 or 160 acres. The local officers, after being batls‘-v
ﬁed that the character of the land made it subject to desert land entry,

might properly have told Dyer to wait for the end of Bang’s thirty days
‘before paying his money; and hold his application in abeyance.

For the purposes of this decision I assume that Mayers did tender .
'elghty dollars; not because his appeal says so; but because no ques-
tion about it was raised by the local ofﬁcels in the record, and because
‘they rejected his application for a reason, which would make a refer-
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ence to a tender of money immaterial and unnecessary. I assume that
the local officers, in substance, if not in. terms, told Dyer that they
would not receive his money, inasmuch as the receipt of money would
have consummated his entry, which they intended to hold in abeyance,
. After. reconsideration, I concur in your office opinion, that the new
regulation promulgated by Secretary Noble in Allen v. Price, “ meant
something”; and that its application to this case justified the local
officers in rejecting Mayers’ application on September 14, and in allow-
ing Dyer to perfect his entry on September 16, 1893, i
. 'For the reasons above stated your office declsmn is hereby re-affirmed ;
and the motion for review is hereby denied. :

TIMBER CULTURE CONTEST—~PREMATURE CHARGE.
- Cox v. ORR.

In case of a timber culture contest where the charge as laid practically covers the
year and the usual planting seasons embraced therein, and where the notice of .
the contest is served after the expiration of the year, and the hearing is atter its
expiration, evidence should not e excluded as to said year because it has not
quite terminated at the date of filing contest.

A timber calture entryman who- entrusts the oare of his claim to an agent is bound
by the negligence or default of such agent.

‘Secretary y Smith to the Commissioner of the Gener ol Land Ofice, Septem-
(J.LH) . ber 23, 1895. » (OJW)v

‘This case comes before me on the appeal of George Oox, contestant,
from your office decision of February 8, 1894, in which the finding in
his favor by the register and receiver was reversed

The record shows that on March 11, 1887, Mathew Orr made tlmber-
culture entry 10,614, embracing the 8.3 of the NE.1 and N.3 of the

SE.%, See. 28, T.12 8., R.3¢ W., Wa-Keeney land district, Kansas,

March 2, 1893, George Cox filed affidavit of contest agamsb said entry .
alleging that sald Orr has failed, since date of entry, to break, “plow .
or cultivate ten acres of said tract of land as required by law that
there is no timber growing on said land and never’ has been since date.
of enfry and all of said failures still exist.”

May 4, 1893, the case came on for hearing before the register and
receiver zmd testimony was submitted by both parties. August 4, 1893,
the register and receiver rendered their decision, in which they found
that the entryman had failed to comply with the law as to plowing and
“cultivation during the years 1891 and 1892, and recommended the can-
cellation of the entry,

The appeal from your office decision I‘GVGlSIIlO" Scl:ld. finding, speuﬁes
_two glounds of error: :

1. That the finding of facts is aﬂamst the weight of the ev1dence

" 2. That it was error to consider evidence of good faith upon the part of defendant
-as an excuse for not complying with law.
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" The evidence shows that eight acres of the land in controversy had
been broken when Orr made his entry, and that the required number
of acres were plowed and cultivated during the year 1889; that during
the year 1890 five acres were planted to tree seeds and -subsequently
cultivated, and the remainder of the ten acres cultivated in crop.
There seems to be no cause of complaint against the entryman as to-
these years. The controversy was narrowed to What was done in the
years 1891 and 1892,

The register and receiver commented severely upon the bad culture
and negligence of the entryman during the year 1892, and evidently
their conclusions were based chiefly on the testimony relating to the
work of that year. This was the sixth year of the entry and the contest

. was filed before the expiration of that year.

Your office held that the period covered by that year was not putin
issue by the.affidavit of contest, and that the evidence of what was
‘done on the land during the year 1892, was not to be considered against
the entryman.

I am not prepared to say that the evidence of 1mperfect and neg-
ligent planting and cultivation in 1891, was sufficient to demand
‘the cancellation of the entry, as there was considerable conflict in the
testimony. I can not, however, concur in the conclusion reached by
your office that the default of 1892 is not in issuve. It is'true that the
entryman’s year is not. necessarily the calendar year, but it is to be
reckoned from the date of the entry, yet where the affidavit of contest
practically covers the year and the usual planting seasons embraced in
it, and where service of notice of the contest is after the expiration
of the year and the date of hearing after its expiration, the évidence
should not be excluded because the year has not quite closed at the
date of filing contest. McClellan ». Orane (13 L. D., 258).

The sixth year of this entry expired on the 11th of March, 1892.

The above case cited decides that—

* An objection as to the suﬁicieucy of an affiddvit of contest can only be raised by
the defendant, and not by him prior to the day set for hearing. A contest is not
prematurely initiated where the pay fixed for the hearing is subsequent to the éxpira-
#ion of the year in which the default is charged, and the notice is not served until
‘after the expiration of said year.

- In the case under consideration, Cox filed affidavit alleging the non-
~ residence of the defendant and an order was issued directing service

_to be perfected by publication. The affidavit of the publisher of the
notice shows that it commenced to run on the 9th day of March and
ceased on the 6th of April, 1893. The date of service was therefore
subsequent to the expiration of the year in which the affidavit of con-
test was filed and brings this ease clearly within the rule laid down in
the case cited.

Your office having excluded all testimony rela,tmw to work of 1892
it remains to be determined whether or not, under the testimony cover.
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ing that year, such default was shown as required by the .canceliation
of the entry. The evidence shows that the only work done on the
claim in 1892 was on the 30th day of June, when the ground was dry
and hard, and covered with a growth of ieeds and grass, twelve to
fifteen inches high. On that day two hands worked on the claim;
one simply furrowed out the land with a plow, and the other, following
the plow, dropped tree seeds and covered them with his foot. There
.was no further care for, or cultivation of, the land during that year,
No trees resulted from this planting. None could be expected.

Orr testified that he was not present when this work was done, but

-that be had instructed his agent to do what was necessary to be done.

It is clear that thie agent paid no attention to the requirements of the

' _law ahd put in peril the interests of his principal, for it is equally
clear that the principal (entryman) who puts a claim of this sort in the
hands of an agent, is bound by the negligence and default of such
agent. Smith v. Smart (7 L. D., 63).

If I am correct in my opinion that this evidence was admissible and
‘should have been considered, it follows that your office decision exclud-
_ing it from consideration is erroneous. Said decision is accordmgly
- reversed and timber culture entry No. 10,614 canceled.

RAILROAD LANDS—SECTION 3, ACT OF SEPTEMBER 29, 1890.
BROWN ». ANDERSON ET AL.

The right of purchase accorded by section 3, act of September 29, 1890, to persons

holding under a deed, written contract, or license from a railroad eompany, is
- limited to those whose evidence of title was executed prior to January 1, 1888,

The mere possession of railroad land can not be regarded as occupancy under a
license within the meaning of said act.

“One ‘claiming under an alleged license, on the ground that an application to pur-
chase the land from the company had heen made, must also show, to .make his
claim good, the acceptance of said application.

Secretary Smith to the Commissioner of the General Land Office, Septem.-
ber 23, 1895. (1. M R.)

The record shows that on June 28, 1892, Henderson Brown made
application to purchase under the third section of the act of Congress
approved September 29, 1890 (26 Stat., 496) the S. § of the NE. 1, the
SE. { and the E.§ of the SW. 1 of Sec. 5, T.14 8.; R. 7 E., San Fran-
ciseo ]and district, California.

August 1, 1892, E. A. Brown made homestead entry f01 the S.% of .
-~ the NE. & and the E. & of the N'W, 1 of the above described section.

On Apnl 10, 1893, A. 8. J. Anderson made homestead. entry for the
‘1. ¢ of the SH. £, the SW. % of the SE. 1 and the SE. 1 of the SW 1 of
‘the same section.

1438—VOL 21——13 .
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A bearing having been ordered on October 4, 1893, the local officers
rendered a joint opinion in which they held that Henderson Brown on
September 29, 1890, was in actual possession of the land claimed by
him, under license, and permission from the Southern Pacific Railroad
Company, and that he is entitled to purchase the same under the act of
September 29, 1890. They therefore recommended the cancellation of
the entry of Anderson and that portion of the entry of Brown which
was in conflict with the application of Henderson Brown to purchase.

Upon appeal your office decision of April 7, 1894, reversed the action
of the loeal officers and upon further appeal the case is now before the
‘Department upon appeal by Henderson Brown, the grounds of error
alleged being as follows:

~ The Commissioner erred in holding that Henderson Brown was not in possession-
of said land September 29, 1890, under a license from the railroad.

The Commissioner erred in holding that the certificate of Jerome Madden, land
agent of the Southern Pacific Railroad Compa,ny, was not competent testimony and
was the act of a private individual.

The Hon. Commissioner again erred in holding that the testimony does not show
any intent upon the part of Mr. Brown to acquire- title to this and other lands pur~
chased from the Southern Pacific Railroad Company. '

The Hon. Commissioner erred in giving the preference to the homestead entryman
in this case as they were not on the land when the forfeiture act took place, and not:
until years after they made claim thereto. Henderson Brown was the only one in
possession when the act was passed. '

DeSpi’ce the fact that there is no speeific assignment of error of fact
in the decision sought to be reversed, an examination has been made of
‘the rather voluminous record in the case which shows that the only
- question here for disposition is one of law upon the facts apparent in
“the record, and those in the testimony, about which there seems to be no
contloversy : .

It is admitted by Anderson and Brown, the homestead cleumants, '
‘that they were not in possession of the land at the date of the passage
of the act of September 29, 1890 (26 Stat. 496). Section three thereof is -

a8 follows: ’

That in all cases whers persons; being citizens of the United States, or who have -
declared their intentions to hecome such, in accordance with the naturalization laws.
of the United States, are in possession of any of the lands affected by any such grant,
and hereby resumed by and restored to the United States, under deed, written con-
tract with, or license from-the State or corporation to which such grant was made,
or its assignees, executed prior to January 1,1888, or where persons may have settled
-said lands with bona fide intent to secure title thereto by purchase from the State or
corporation, when earned by compliance with the conditions or requirements of the
granting act of Congress, they shall be entitled to purchase the same from the United
States, in quantities not exceeding three hundred and twenty acres to any one such
person, at the rate of one dollar and twenty-five cents per acre at any time within

-two years from the passage of this act, and on making said payments, to receive
patent therefor, and where any such person in actual possession of any such lands,
and having improved the same prior to the first day of January, 1888, under deed,
written econtract, or license as aforesaid, or his assignor, has made partial or full
payments to said Railroad Company prior to said date, on account of the purchase
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‘price of said lands from it, on proof of the amount of such payments, he shall be
.entitled to have the same, to the extent and amount of one dollar and twenty-five -
.cents per acre, if so much has been paid, and not more, eredited to him on account of,
‘and as part of the purchase price herein provided to be paid the United States for’
‘said lands; or such persons may elect to abandon their purchase, and make claim on
-said lands under the homestead law, and as provided in the preceding section of this
act.

Tt will be noted that there are two classes prov1ded fori in this seemon :
those Who are in possession '

Under deed, written contract with, or license from the State or corporation for

.~ which such grant was made, or where persons may have settled said land with bona

‘fide intent to secure title thereto by purchase from the State or corporation, when

“earned by comphauce with the conditions or requirements of the granting act of
Congress.

There is no allegation of se.tt]ement apon the part of Henderson
Brown. His claim to the land is therefore asserted under that portion
of the statute quoted that provides for the first class mentioned.
Henderson Brown’s application to purchase sets out the following: '

That in 1881 the deponent went into possession of the 8. f of the NE. 1 and SE. % 
-and the E. § of the SW. 4, See. 5, T. 14 8., R. 7 E., M. D. M., and has held possession
thereof ever sinee; that at the time of going into possession of the land deponent
purchased the land from. parties then in possession who had purehased from six
others, and who had applied to purchase siid lands from the Southern Pacific Rail-
road Company as early as 1872, That deponent purchased said lands for a valuable
- consideration and with the intention of purchasing them from said Southern Paecifie

- Railroad Company as soon as the land should be subject to sale. That deponent

has been ready and anxious to purchase at all times since 1881; that deponent has
_two houses upon said land and has it enclosed with other and adpmmg land zmd
has used it for pasture purposes since 1881 :

The evidence shows that Henderson Brown went into possession.of
the land July 1, 1878, by purchase from one John H. Carlisle; that he,
-together with others, neighbors living on adjoining tracts, had built a
“fence around the land; that it had been used by him for the purpose of .
pasture; that it was his intention to purchase the land from the rail-
road eompany; that his immediate grantor, John H. Carlisle, did not
make an application to purchase this land from the railroad company,
but that one Nathaniel 1. Dryden, one of his grantors did make appli-
- cation for the SE. % of the NE. 4, the N. 4 of the NE. £ and th@ SW. %
of the SE £, on March 27, 1875.

Henderson Brown, on Maleh 2, 1888, made application to purchabe
all of section five. He does not clzum possession by deed from the
Southern Pacific Railroad Company to the land in question, nor does
he claim any written contract with that company, but under the cir--
cumstances of the case, as already set out, he claims to be there with
license from the railroad company. It is sufficient to say that his.

- application, made in- March; 1888,. for the tract of land can be of no
avail to him inasmuch as the act provided that such a deed, written
contract or license from the State or corporation, should be “executed
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‘prior to January 1,1888,” and he.must, therefore, stand or fall upon
‘his acts, and those of the company done prior to the first of January, 1838,
He does not assert any specific licerise. His case rests entirely upon
its being an implied license. The mere fact of his being in possession
can not be held by the Department to be a license within the meaning
of the forfeiture act. )
. In the case of Eastman ». Wisewman (18 L, D., 337), it was held, inter
alia (syllabus):
The provisions of section.three of the forfeiture act of September 29, 1890, aceord-
ing a preference right of entry to persons who are in possession of forfeited lands
“‘gnder license” from a railroad company, extends to one who takes possession of and

improves such land under the cirenlar invitation of the company and in accordance
with said circular applies to purchase said lands of the company.

But that case materially differs from this, inasmuch as it appears that
Eastman went on the land undeér the general invitation to settlers by
‘the Northern Pacific Railroad Company and that one Russell made
application to the railroad company to purchase the land and received
‘from the railroad company a communication which was held by the
Department to be a license from the railroad company to the said Rus-
sell, who subsequently conveyed all of his rlghts in and to the Jand to
“the contestant, Fastman. '

In this case it appears from the certificate of Jerome Madden, the
land agent of the Southern Pacific Railroad company, that among
those who had made application to purchase the land in Sec. 5, was
Nathaniel L. Dryden for the portion-of this tract before described' No
evidence is furnished of what reply, if any, was made to Dryden at the
time of his making the application.

1t does not appear that Henderson Brown made an application to the
-Bouthern Pacifiec Railroad Company for the land he now seeks to pur-
chase, prior to January 1, 1888. It does appear, as has been set out,
that an application was made by Dryden for a portion of the land that
Henderson Brown now wishes to purchase, and that he.is one of the
grantors of Henderson Brown. But it does not appear that there was
any acceptance on the part of the railroad company of the application
of Dryden. If there had been, it was the duty of Henderson Brown: to
furnish evidence of it. It was the test of his right to purchase nnder
the act under consideration and having failed to do so, I am constrained,
under the authority of the Eastman v. Wiseman case, supra, which has
gone as far as the Department deems proper upon this question of
license; to hold that Henderson Brown, at. the date of the passage of -
“the act of September 29, 1890, was not in' possession. of the land in
question under a license from the railroad company, and is therefore
not entitled to purchasé the same.

It therefore becomes UNnecessary . to consider the other questions-
raised by the record.

- Judgment affirmed.
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COAL LAND—ADVERSE CLATMANTS.
PAIRE v. MARKHAM.

A8 between two claimants, both claiming the land on: account of the coal thereim,
- priority of application and good faith in improvements should govern the award. -

_Secretwyﬂhzith to the Commissioner of the General Land Office, Septem-
(J. 1. H.) . ber 24, 1895. , - (P.J.CY

The land involved in this appeal is lots 6 and 7 and the BE. } of the
SW. 1 of Sec. 6, T. 13 8., R. 10 E., Salt Lake City, Utal,land distriet.

The record shows that Spen cer S. Markham filed coal deelaratory state-
ment for said tract November 28, 1892, at 10 o’clock A. M., alleging
possession November 26, preceding, andbn said November "8 at1l: :35°
oclock A, M. » William W Paire filed a similar statement for the same’
tract, allegmg possession November 1, preceding.

On January 12 , 1893, Markham submitted proof and application fo
purchase. Notiee of th-is proceeding was accepted by Paire January
13, and a hearing was had before the local officers, beginning February
16, 1893, and ‘as a result thereof they decided that
. ‘While we are of the opinion that the north line of the land is south of the lower
Markham workings, yet the development work at the upper workings, taken in
connection with the evidence of good faith is a sufficient showirng to warrant a ree-
ommendatlon that the prootf be accepted, and we so recommend,

qure appealed, and your office, by letter of January 27,1894, rever sed
their action, whereupon Markham prosecutes this a,ppeal, aSSIgnlng
error both of law and fact.

" There is a dispute between the parties as to the exact 1ocat10n of the
northwest cornerstone marking the land, which also involves the north
boundary line of the tract. I am satisﬁed that the defendant’s survey
and location of the corner and north line is the correct one. The United
States deputy surveyor, who made the original government survey and
set the corner in 1881; and who again in 1889 identified it while making
a survey of land 1mmed1(ntely adjoining this on the north, testified in
behalf of the defendant, and located the original corner and made his
" plat therefrom. It is admitted by the claimant that at the point
where he places the northwest corner the stone or monument was
not found, and that he relied entirely cn hearsay as to its location om
the ground. So, for the purpose of this case, the defendant’s survey
will' be accepted as correet as to the northwest eorner, and the north .
line. This would. throw a part of the work done by Markham npﬁrth,(}f '
the north line of the quarter, including his cabin. It is clear from the
testimony, however, that Markham believes in good faith that these
improvements were on the land. They were south-of the line as fixed
by his surveyor.. In my view of the issue this is immaterial as it is’
conceded that he did do work within the true boundaries, and did have
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a discovery of coal there. It is true that it is not an extensive work-

ing, and perhaps there is not disclosed therein a vein of coal that

would pay for working. Yet the work has been done, and coal has

been found by him. All that the law and rules require in opening and
-improving a coal mine is that ¢ the labor expended and improvement‘s“
made must be stch as to clearly indicate the good faith of the elaim-
- ant,” and not a mere matter of form. As between several claimants

for land, both claiming it_as coal land, “ priority of possession and

1mprovements shall govern. the award when the law has been fully
complied with by each party.” (Circular 1 I. D., 687.) Markham is
the‘prim applicant. Paire alleges a prior possession in his declamtory
statement.

The testimony of Paire is that he began work on the land about
June 10, 1892, and that it was then unoccupied; that he has bad work
done thereon « from time to time?” up to the date of the hearing. He
had been upon the land twice himself- during that period, once just
before the filing, but “ could not tell just how long ” before, but swears
he had “work done in.coal” prior to filing. It appears that there was
an old abandoned tunnel on the ground that had been driven in about
fitty feet. Paire swears that he had 1ot discovered paying coal outside
of this tunnel; that he had cleaned it out and driven it sixty-one feet
| further, making one hundred and eleven feet in all, and that he had
i disclosed a four and one-half foot vein of merchantable coal. On cross-
examination he says that he heard from the man working for him by.
letter in December, 1892, and at that time he had not found coal in .
paying quantities. Paire went to the land at that time and says that
he found nothing that would warrant the belief that he would open a.
valuable coal veiu. He then returned to Salt Lake City and went back
to the land on January 27, 1893; he then removed his workman from
*the point where he was, and started to work on the old tunnel. About
seven or eight days’ work had been done there just prior to his arrival
by an employee of the Pleasant Valley Coal Company. - It is claimed by
this witness that prior to Jannary 28, he thought this old tunnel was
not on the land in controversy, but on the land belonging to the said
coal company; that when the north line of the land was fixed that day
by the surveyor and he found it on his claim he started to work in it.
He had never examined it prior to that date. It was in this tunnel -
and after January 28 that he discovered the vein of merchantable coal.

1t will thus be seen that Paire did not file his declaratory statement
for said land within sixty days from date of possession, as required by .
sectwn 2349, Revised Statutes. He had possession Juue 10, and did
not file ‘his statement until November 28, in the mea.utlme havmg
“ more or less” work. done ip prospecting for coal, and no discovery of
merchantable coal was made by him until after the application to pur-
chase by Markham, and after notice of this pr: oceedm«

- The presence of coal on this tract has been demonstrated. Both
partles are seekmg it for coal As be‘fween these claimants I tdke



DECISIONS RELATING TO THE PUBLIC LANDS. 139

it that the .quantity of coal cuts but little figure, or the amount of
expenditure, provided it is shown they or either of them are acting in -
good faith. The rule would be different if one of them was claiming
the land for any other purpose, for instance, for agricultural purposes.
It would then have to be shown that it was more valuable for coal as a
present fact than for agriculture. But such is not the issue here.
I am of the opinjon that Markham being the prior applicant for: the

“land, and having exhibited good faith in. explorm‘T the same, has the
prior and better right to purchase.

" Your office judgment is therefore. revelsed and that of the local
office w111 stand,

PATENT-~EFFECT OF ISSUE——JURISDiCTION.
STEIN 9. WOGAN.

When a patent has been signed, sealed, counterswned and recorded, the entryman
is entitled to have it delivered o him, and the Departmen$ has meither: the
power to ‘cancel it, nor the right to withhold it from him.

: ‘Secretary Smith to the Commissioner of the General Lomd Office, Septem-
. ber 25, 1895. (B. E. W.)

~On the 18th of Septembel 1893, Maurice A. Wogan made homestead
entry of the NW, £ Sec. 7, T. 22 N R. 6. W., at Enid, Oklahoma, and
on the 28th of May, 1894 he commuted that entry to a cash entry for
townsite purposes. The patent Was signed, sealed, countersigned and
recorded on the 20th of July, 1894, and transmitted to the register and
receiver at Enid, for delivery to him, on the 23d of July.

On the. 8th of August, 1894, Ge01 ge 8. Stein filed a protest against
the issnance and delivery of the patent, and asked that the entry be
cancelled, and he allowed to entet.

As ground for this protest, Stein alleged that prior to the commuta:
tion of the homestead entry several persons, including J. J.S. Hassler,
receiver of the land office at Enid, formed a company, which they
called the Kenwood Investment Company, for the purpose of procur-
ing title to the land in question, for speculation; that Wogan, prior to
submitting his proof, contracted with this company that he would com-
mute his homestead to a townsite entry; that the company advanced
- the money with which ﬂhi% entry was made, and that in consideration
- thereof it was to receive a portion of the land.

- On the 27th of Auomt 1894, the Commissioner of the (Jeneral Land_

- Office dismissed this protest holding that, as the patent had been issued, ‘

~ the matter had passed beyond his jurisdiction, and thereupon Stem
appealed to the Department.

The decision of the Commissioner of the General Land Office was

correct. When a patent has been signed, sealed, countersigned and

recorded, the entryman is entitled to have it delivered .to him, and the
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- Department has neither the power to cancel it, nor the right to with-
" hold it from him. United States v. Sehurz, 12 Otto, 378,

~ In this case the patent had been signed, sealed, countersigned,
recorded, and transmitted to the register and receiver for delivery to
the entryman, before the protest was received. Therefore the protest
came oo late, and the protestant has no recourse now, except to the
courts of the country.

" The decision of the Commissioner of the Genelal Land Ofﬁce lS
afﬁrmed

- COMMUTED HOMESTEAD ENTRY-EQUITABLE ACTION.
HERBERT H. AvuausTa (ON REVIEW).

A commuted homestead entry, allowed after the amendment of section 2301 R. 8.,
on a showing of less than fourteen months’ residence and cultivation from the
date of the original entry, may be equitably confirmed, where it appears that
the term of residence and cultivation, if computed from settlement, is in sub-
stantial compliance with said: 'amended section, and, that after the allowance of
said commuted entry the land was sold to a purchaser in good faith.

The case of Francis A. Lockwood, 20 L. D., 861, modified.

Secretary Smith to the Commissioner of the General Land Office, Septem-
(J. . H) - ber 26, 1895. ' (J. L. McC.)

- Counsel for the transferees of Herbert H, Augusta has filed a motion
for review of departmental decision of August 16, 1894 (19 L. D., 114),
affirming the decision of your office, dated April 1, 1893, rejecting as
premature his final proof, under the commutation provision of the
homestead law, for the SE. £ of Sec. 7, T. 48 N,,R. 8 W., Ashland land
district, Wiscounsin, and requiring him to farnish supplemental proof
showing residence for a period of fourteen months subsequently to the .
date of his entry—May 13, 1891.

The land described was fmmerly within the hmlts of the withdrawal
made for the benefit of the grant to the Wisconsin Central Railroad
Company, made May 5, 1864 (13 Stat. 66); and of course during the
existence of said withdrawal was not subject to entry under the public
land laws. That portion of the grant opposite the land in question was
forfeited by the act of September 29, 1890 (29 Stat., 496). The qecond
section of said act provides: _

That all persons who, at the date of the passage of this act, ‘are actual settlers in
good faith on any of the lands hereby forfeited, and are otherwise qualified, on mak-
ing due claim on said lands under the homestead law, within six months after the
passage of this act, shall be entitled to-a preference right to enter the same under
the provisions of the homeéstead law and this act, and shall be regarded as such
actual settlers from the date of actual settlement or occupation.

Under instructions from your office, the lands, after due notice by
newspaper publication, were opened to entry on February 23, 1891,
Just prior to the last named date, however--to wit, on February 18,
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1891—Congress passed an act extending the time within which persons
who were bona fide settlers on September 29, 1890, would “be entitled
" to a preference right to the same under the provisions of the homestead

law and this aet,” to six months from the date of the Commissioner’s
promulgation of instructions to the'local land officers directing the man-
ner of the disposition of said lands. This extended until July 16, 1891,
the period -within which preference right could be exercised.
- Augusta alleges that “he went to the local office at Ashland on -Feb-
ruary 23,1891, the very day the land was restored to entry, for the
“purpose of making his filing, but was unable to present his said appli-
¢ation, on aceount of the great rush of apphcants, uutil the next day,
February 24, 1891.” On February 24, 1891, one M. 'W. Miller made -
homestead entxy of the tract. Augusta; alleges that he contested
Miller’s entry, and proeured its relinquishment—but the record of this
“contest is not before me. At all events, Miller relinquished on May 13,
1891, and on the same day Augusta made homestead entry. This was
within the six months afforded to bona Jide. settlers: within Whlch to-
make due claim for said lands under the homestead law :
.~ The next day—DMay 14, 1891—Augusta filed a notxce ‘in- the local
office that he intended makmg final proof on July 8, 1891. After due
newspaper - pubhcatlon of such intention, he made entry on the date
last named.

: His final proof: showed that he settled upon the land in July, 1888;

that he established residence thereon, with his wife'and two chllchen,
conJuly 17, of that year; that he and his family coutinued to reside

thereon until the date of making final proof; and that he had made

improvements on the tract to the value of about three hundred dollars.

< This proof was aecepted by the local o“l’fmers, and final. certificate

1ssaed v ,
' The papers were transmitted to your ofﬁce, which rejected the final
proof and required Augusta to farnish supplemental proof showing
residence and cultivation for a pellod of fourteen months from the date
. of entry. ;

This Augusta could not do, for the reason that, at some date qubse-
quently to making final proof, he had dlsposed of the land. Thereupon
the transferees filed an appeal.

The Department, on Auguast 18, 1894, affirmed the action of y0u1 office.”
¢ The transferees ((xeorwe N, H@uptma,n and Fred P. Bowers and Sons)
have filed a motion for review.

- The sixth section of the act of March 3, 1891 (26 Stat., 1095), amended
sectlon 2301 of the Rewsed Statutes so as to read:

" Nothing in t]ns chapter shall be 80 construed as to prevent any person ‘who shall
hereafter avail himself of the benefits of section twenty-two hundred and eighty-
nine from paying the minimum price for the quantity of land so entered at any time
after the expiration of fourteen calendar months from the date of such entry, and "
obtaining a patent therefor, upon making proof of settlement and of residence and
cultivation for such period of fourteen months
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Whilst the departmental decision heretofore rendered seems to be in
accordance with the striet letter of thelaw, yet inasmuch as it is alleged:
that Augusta, after the issuance of final certificate, sold the land, and -
therefore can not now submit supplemental proof showing fourteen,
months residence after entry, as required by your office, a case of great
hardship is presented for the consideration of the Department, if that
allegation be true, and there-be no question about the good faith of the

“purchasers. The entryman has -certainly -complied with the spirit, if
not the letter, of the law, as to length of residenee—having resided om:

* the land for three years, The transferees purchased on the faith of the

certificate of the register-and receiver.. In view of these facts, if it is
“within the scope .of the equitable jurisdiction of the¢ Department to
protect said transferees without VIOI&thIl of.law, I think -such protec-
tion should be extended.

The sale of land by the entryman, the consequent fact that it WOlﬂd) :
be impossible for him to return to the land and reside thereon for four-
teen months from and after the date of entry, and the question of the
rights of the trausferees, were not passed upon or referred to in-the
deuslon under review., -

By letter of April 25,1877 (see General Circularof February 6,1892;
page 209), the Department transmitted to your office Rules 17 to 27
relative to suspended entries and the submission -of the same to the
Board of Equitable Adjudication, in the course of which it-was stated:

Special éases, not covered by these rules; in which equitable relief should Dbe
afforded, will probably arise. Such cases will be submitted as special, with letters -
of explanation., : '

" The case at bar appears to be one of the class of cases, the precise
character of which could not at that time be foreseen so that arule
applicable thereto could be formulated; but inasmuch as there has been. .
a-substantial compliance with the requirements of the law as to length.
of residence and there is no adverse claim, I think it may properly be
referred to the Board of Equitable Adjudieation for confirmation, if the
fact of purchase and the good faith of the purchasers be sa,’msfaotorlly
shown to you. .

The departmental decision of August v18, 1894, is herebyrecalled and:
suspended, pending the decision of the questions above suggested asto
the fact and character of the alleged transfer. Should these be found
satisfactory to your office, and the case be by you submitted to the
Board of Equitable Adjudication, you will notify the Department, and

“an order finally revoking said departmental decision will be issued.

The ruling in the departmental decision in the case of Frauecis A,
Lockwood. (20. L. D., 361), is hereby modiﬁed in so far as it conflicts
with the.case at bar.

‘On’July 18 1895, the Department denied a motion for review in the
case of Frank E. Brown an applicant to enter lands in the immediate-
vicinity, within the limits of the same grant, and forfeited by the same
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act. The case at bar differs from that case in the fact that Brown did -
" not allege settlement on the land claimed by him until after the date of;
the act of forfeiture; and that only about eight months elapsed between -
the date of his rLlleged settlement and that of his final proof——mstead
of .three years, as:in the case at bar. :

SETTLEMENT RIGHTS—RESERVOIR ‘VITHDRAWALeCOMMUTATION L
.CHARLES K. TOMPKINS ET AL.

Settlement claims valid Dbut for the withdrawal anthorized by the. arid land act
of 1888, are protected by the amendatory acts. of August 30,1890, and March 3,:
1891, in so far as the lands are not actually required for the purposes of said.
wishdrawal.

A homestead entry made after:the.amendment . of section 2301 R. 8., and eommuted
on less than fourteen months residence from date of the original entry, may be’
equitably confirmed, where the period of residence, if computed from settlement;
is in substantial compha,nce with law, and since commutatlon the land has been
_s0ld to a purchaser in good faith.

Secretary Smith to the Commissioner of the General Land Office, Septein-
“(J. L. H) - ber 26, 1895, , ~ - (3. L. MeC.).

The Smith Brothers Sheep Company, claiming as transferee of Charles
E. Tompkins have filed a motion for review of departmental decision-
of December 4, 1894 (unreported), holding for cancellation the home-
stead entry of said Tompkius for the NE. } of the NE. % - of Sec. 26,T. 8
N., R. 10 E., Helena land district, 1VIonbcmaJ

The ground of the decision was that the entry was made after the
amendment of sec. 2301, Revised Statutes, and could not'be commuted
without residence on, 'and cultivation of the land for fonrteen months’
from the date of the entry, even if settlement had been made prior to
the passage.of the amendatory act.

The departmental decision heretofore rendered was merelv a formal
affirmance of the decision of your office, dated August 15, 1893; but a
succinet statement of the facts of record in the-case would now seem to,
be appropriate. ; '

The land in question was (with other lands) withdrawn for reservoir
purposes by the Secretary’s order of March 13, 1890, under the act of
October 2,1888.: On September 20,1890, Tompking a,pplied to file pre-
emption declaratory statement for the tract; but the application was _
rejected because of such withdrawal. The withdrawal was revoked as,
to the land in question and the remainder of the.township in which it
was situated, by Seeretary’s order of November 15,1891. On February
1, 1892, Tompkins was allowed to make homestead entry of the tract.
On March 22,1892, he made final proof, showing seftlement August 12,
. 1890, at which time he began putting up a house on the tract and
actual residence in said house since the 10th of December, 1890.
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It will be seen that at the date of making final proof (March 22, 1892)s.

there had elapsed since Tompkins's settlement on the land (August 12,
1890), eighteen months and ten days; since his establishment of resi-
dence (December 10, 1890), fifteen months and twelve days; and since:
the revocation of the order withdrawing the laid for reservoir purposes
(November 13, 1891), four months and nine days.

The conmolhng question in the case is, can the entryman be allowed
credit for settlement made and residence established on the land, after -
the withdrawal for reservoir purposes, and prior to the date of the
révocation of that withdrawal?

- It appears that many persons, in-ignorance of the Wlthdrawal or of"
the exact limits of the lands selected for reservoir purposes, settled
thereon after such withdrawal. For the relief of such settlers, Con-
gress incorporated the following provision in the sundry civil appro-
priation act of August 30, 1890 (26 Stat., 37 1-391): '

" So much of the act of October second, eighteen hundred and eighty-eight, entitled
“An ach making ;Lppropriations for sundry civil expenses of the Government for the
fiscal year ending June thirtieth, eighteen hundred and eighty-nine, and for other
purposes,” as provides for the withdrawal of the public lands from. entry, occupa-
tion, and settlement, is hereby repealed; and all entries made, or claims 