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DECISIONS

. RELATING TO

THE PUBLIC LANDS.

“TIMBDR CULTURE ENTRY — COMMUTATIO\T.
HENRY L. Saure,

The heir of a deceascd timber culture enmyman is not-entitled to submit commuia-
tion' proof under section 1, act of March 3, 1891 if he is mot a resident of the-
" State in Whmh the land is sxtua,ted

Tirst Asszstant Secretar;/ Sims to the Commissioner of the Gemeral Land
Office, J anuary 10, 1894.

This case lnvolves the SE 4, See. 13, T 153 N, R. 62 W., Grand
Forks lané district, North Dakota.

The record shows that George L. Shute . ﬁled a timber- culture ap1)11-
cation December 13, 1883.

On October 14, 1889 he‘died and on April 27 1892, Her}ry L. Shute,
his father and- helr, mflde commutation proof, which was rejected by
the local officers for the reason that the said Henry L..Shute was not
a bona fide 1es1de11t of the State of North Dakota.

Upon appeal your oﬁiee decision of September 2 1892, was rendered
and the decision, appealed from was sustained. Upon furthel appea,l
the case is here for final adjudication. N

No question is raised as to the sufficiency of the proof; plesumably
it was satisfactory. The only question in the case is: Can an heir of
a deceased entryman, not a res1dent of the State in which the land lies,
malie commutation proof.

The section of the act of March 3 1891, relating to this questmn is
as follows: '

That any person who has made entry of any publi'c lands of the United States .
) under the timber-eulture laws, and who has for a period of four years in good faith
complied with the provisions of said-laws and who is an actual bona fide Tesident of
the State or Territory in which said land is located shall be entitled to make final
proof thereto, and acquire title to the same, by the payment of oné dollar and
. twenty-five cents per acre for such tract. e . .

14469—vorL 18—1 : -
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This Department has construed this section.in the case of ex parte
Frank B: Wright (16 L. D., page 322), in which Assistant Secretary
Chandler held that “the administrator of the estate of a deceased
timber-culture entryman can not commute the entry of the decedent
for the benefit of an heir who is not a 1es1dent of the State in which -
the land is situated.” : ’

As the entryman is only allowed to make commutation ploof when a
resident of the State in which the land lies, his heir can occupy no
higher ground or successtully a_ssert: any more privileges than the per-
son through whom he claims,

. It therefore follows that your office decision is correct as to the mat-
ter of law raised. But following the additional rule laid down in the
ex parte case, supra, where the Assistant Secretary says— ¢ The entry
~ will remain intact subject to compliance with the requirements of the
law by either the administrator or the heir” the entry will remain of
record in order to permit the appellant to comply with thelaw. -Your
office decision is therefore accordingly affirmed. ' :

TIMBER CULTURE CONTEST—AFFIDAVIT OF CONTEST.

SILVERIA 0. PAUGH

The allegations in an affidavit of contest will not be held insufficient if- the chal ges. V
_therein, taken towether, set forth a state of facts that warrané cancellation.

'Fwst Assistant Secretary Sims to the Omnﬂusszoner of the General Lcmcl
: Office, January 10, 1894.

- On February 10, 1885, William J Paungh made timber culture en’myv

~of SE. % of Sec. 34 T. 5 S R 2 E., M. D.M., San quclsco land dis-

triet, California. .
, On December 29, 1890, Auntonia Silveria filed afidavit of contest,

alleging that the sand Paugh “ has not cultivated or planted trees on sald :
. land, as required by law, and that it is not sabject to entry under the
tlmber culture act, there now being timber on the land.”
- 'On this znfﬁdzwit of contest the local officers ordered a hearing; the

parties appeared, and defendant moved that the contest be dismissed,
on the grounds stated in his motion. This motion was overruled,
defendant excepted, and the trial took place. The local officers held
defendant’s entry for cancellation, and he alapealed Your office
affirmed said decision.

There is nothing in the’ Jumsdmmonal objec‘mous but the ob]ectlons
%o the affidavit of contest are more difficult to be disposed of.

OIe&rly, the first charge taken by itself is too general to hang a con-
test on. But the charge that ¢the land is not subject to entry under
the timber culture act, there now being timber on the land,” construed
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in connection with the preceding charge, seems to be a sufficient alle-
gation that there. was timber growing on the land at the time of
" claimant’s entry;—it being first charged that claimant has not planted
trees, and then, that there is now #imber on said land. If it is charged
that there is timber on the land, and claimant has planted no trees,
surely, that is tantamount to a charge that there was tlmber thereon
at the time claimant made entry.

It is impossible not to concur in the Judgment of the local officers
and of your office, that the evidence shows that there was a natural
growth of timber, consisting of sycamore, live oak and other forest
trees, to a considerable extent, on the section, and on the tract cov-
ered by this entry.. Consequently, the section was not ¢ devoid of tim-
ber ” within the meaning of the statute. :

The judgment of your office, holding said entry for c‘mee]latlon, is
affirmed.

SETTLEMENT RIGI—IT—I—IOMESTEAD—ABANDONNIENT. .
NEAL ». COOLEY.

Settlement on a tract covered by the entry of a,nother confers no right as arramst

the record entryman or the United -States. .
A charge of abandonment against a homestead entry must fail where the entryman

" is residing upon the land when notice of the contest is served

First Assistant Secr etary Sims to the Commissioner of the General Lcmol
Office, January 10, 1894.

This case involves the SW. L, See. 10, T 16 8., R. 3 E M D. M,
San Francisco land distriet, California.
- The record shows that Fredenck Cooley made homestead entry for
this tract October 21, 1887.
© On September 29, 1891 Franecis M. Neal filed an affidavit of contest
_ alleging that (Jooley had never resided upon the land or cultivated _1t .
from the date of entry up to-the 15th of September, 1891, at which.
time the contestant, Neal, moved upon said land; and, further, that
the said Cooley had mever built a house thereon but had resided off .
the land with one Towt, in whose interest, it is also alleged, the entry
was made.

By direetion of the Iocal officers the parties appeared and submltted
their testimony before the clerk of Monterey county, California, on
November-16, 1891. :

On Decembe1 8, 1891, the register and receiver rendered thelr ]omt
opinion, wherein they sustamed the contest and held for cancellation
the homestead entry of Cooley. o

-~ Upon appeal, your office decision of June 22, 1892, was made, over
ruling that of the local officers and al]owmg the entry of Cooley to
- remain intact.
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Neal appealed to-this Department on September 1, 1892, alleging the
decision to be in error on the following grounds: -

1. In decldmtr that the claimant Cooley, after abandoning his homestead entry
for four years and after the same was forfeited under thu ld.W, had a,ny further rights
in the premises.

2. In overruling the local office, which decided tha,t Cooley’s homestead entry

- should be canceled because of abandonment, bad faith and- failure fo comply with
the law as to residence and cultivation, all of which faets weére proven at the trial.
© Without passing upon all of the testimony here, it is sufficient for
the purposes of this decision to state that the evidence shows that
Neal made settlément on the land in dispute September 15th,1891. On
the same day the defendant commenced the construction of a house
- which he completed and moved into prior to the initiation of contest,
He was thus living upon the land at the time the notice of contest was |
served upon him.

In Kruger v. Dumbolton (7 L D ,212), it was said that whlle an entry
.stands of record, settlers on the tra,cﬁ covered: thereby, can secure no
© 1ight by virtue of such settlement as against the record entryman or
. the United States; and the same is again set forth in Hall ». Levy (11
L. D., 284). Cooley was living upon the land when the contest was
~ initiated, and he had cured his laches as far as this contest was con-
~ cerned, because the settlement alone did not give Neal any rights as
against the record entryman; if he had filed his contest prior ‘to- the
defendant moving upon the land, his rights would have attached then,
but having abandoned his charge that the entry was speculative, it fol-
" lows that the charge of abandonment can not prevail, ' :

It therefore follows that the decision appealed Irom was correct, and
the same is‘hereby affirmed.

ARID LANDS—RESERVOIR SITE.
NEwTOoN F. AUSTIN.

“. An entry after the passage of the act of October 2, 1888, of land subsequently desig-
nated as a reservoir site under said act is invalid, but may be suspended with
a view to its ultimate ailowance under section 17, act of March 3, 1891, in the
. event that the land is not required for reservoir purposes

First Asmstcmt Secretcw y Sims to the O’omm@sswner of the General Lcmcl ,.
o Office, Jamuary 10, 1894. '

The land involved in this a,ppeal is said to be ¢ what will be wheit
surveyed the N'W. %, NW. %, Sec. 24, T. 15 8, R. 44 B.)” Blackfoot
Idaho, land district. :

It appears from the record that Newton I'. Austin made deseﬂ: land
entry of said tract July 9, 1889, and.on July 9, 1892, offered final proof,
which was accepted by the local officers, andvby your office approved
October 7, 1892. - Subsequently, however, it was discovered in your office:
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that the tract was “embraced in the,selection of the Director of the
Geological Survey for the Bear Lake reservoir site,” made by him -
July 19, 1889. Your office, therefore, under  date of December 3, 1892,
‘held sald entry for cancellation, wherenpon Austin prose(,utes this
appeal, upon the ground that his entry having been made July 9,
1889, and the selection by the Director of the Geological Survey not
hzbvmg been made until July 19 following, his rlght is the pI‘IOI‘ one, -
and can not. be affected by the reservation. ‘
This position is not tenable. The act of Congress (25 Stat., 526),
reservmg lands for reservoirs, canal&, ditches, etc., for irrigation pur-
poses, reads as follows—

- And all the lands which may heleaftel be designated or selected by such Umted
States surveys for sites for reservoirs, ditches, or canals for irrigation purposes and
all lands made susceptible of irrigation by such reservoirs, ditches, or canals are
from henceforth hereby reserved from sale as the property of the United States, and "~

shall not be subject after the pmssaoe of this act to entry, settlement, or occupation .

until farther provided by law: Provided, that the President at any time in his dis-
cretion, by proclamation, may open any portion or all of the lands reserved by this
provision to settlement under the homestead laws.

The Hon. Attorney-General, in construing this act of Congress, in
an opinion dated May 27, 1890 (see 11 L. D., 220), among other things,
says— '

There ean be no queqtmn that if an entry was made upon land which was there-
after designated in a United States survey as a site for a reserveir, or which was by
such reservoir made susceptible of irrigation, the entry would be invalid, and the
land so entered upon would remain the property of the United States, the reserva-
tion thereof datmg back to the passage of this act.

The entry in question having been made after the passage of said

-act, it follows™ that the entryman acquired no rlghts under his entry,
(Mary E. Bisbing, 13 L. D., 45. ) :

The act of October 2, 1888, supra, was amended by the act of March
3, 1881 (26 Stat., 1095), by which it was provided ‘that reservoir sites
located ’
shall be restricted to and shall econtain only so much land as is a,ctuallv necessary
for the construction and maintenance of reservoirs, excludmg so far as practi-
«cable land occupied by actual settlers at the date of the location of said reservoirs,

Following the rule announced in the Bisbing case, suprd, I see no
reason why this entry may not be suspended to await the further
action of the proper authorities, in the matter of the actual location
of the reservoir, when, if it shall appear that the land is not required.
for that purpose, the entry may be completed.

Your said office judgment is thus modified.
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APPLICATION TO' ENTER.—SECOND CONTEST.
OWENS 2. GAUGER.

Failure to appeal from the rejection of au application to enter does not defeat the
right of the applicant, where he is not given the requisite notice in writing of
the adverse action and of his right of appeal therefiom.

No rights are acquired under a second contest in the event that ‘the entry is can-
celad as the result of the prior proceedings.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, Jcmum"y 10, 1894.

This case involves the NE. L of Sec. 18, T. 105 N., R, 56 W., Mitchell
land dlsbuct South Dakota, - The record shows thaﬁ this tra,ct has been
_in controversy since 1885. The timber culture entry of one, ‘Sheppard
‘was held for cancellation upon the contest of one, Bunce, by your 1etter
“Hd”, of June 30, 1888,

On June 23, 1888 Henry Gauger filed a Second coutest and on July
18, 1888, Wﬂ.ha,m J..Owens filed an a,pphc,atlon to enter, on which was-
endorsed _ _ o
Tendered July 18, 1888, at 10 o’eloék, a. mQ, and rejected upon the ground that the |
contest of Bunce v. Sheppard is now pending before the Department, and for the
further reason that a contest of II. Gauger, filed Iune 23, 1888, is held to await final
action on Bunce’s pending contest.

M. H. ROWLEY,
o ) Register.

Fourteen dollars tendered and rejected, and returned July 18; 1888. »

. ® F. F. SINGISER, Receiver.
But subsequently, ondJ anuary 31, 1889, he was allowed to make tunber
cultare entry.

July 23,1888, Henry Gauger filed his appllca,tlon to enter, which was
refased by the local officers, and on appeal, their finding was sustained,
but upon the case coming up to the Department, said decision was
reversed, and it was held that the application should have been
received, subject to the right of appeal in Sheppard, and the preference

‘right, of entry in Bunce. Henry Gauger (10-L. D, 221).

‘April 5, 1890, your office directed that it Bunce had failed, after due
notice given, to exercise his preference right, then upou proper showing
made, and upon payment, Gauger’s apphca,twn should be allowed, and
upon report of that fact the timber culture entry of William J. Oweus,
of January 31, 1889, would be canceled. :

Henry Grauwer was allowed to make timber culture entry May 13
1890, and on January 8, 1889, William J. Owens made timber cultme
application to enter the Said tract, and upon his application is endorsed,’
As this land has been covered by the contest of Bunce ». Sheppard, and can-
celed Ly letter “H”, of November 17, 1888, due notice of which was given to Bunce,
and of his preference right of entry for thirty days, on December 31, 1888, and as
said contestant’s preference right of entry does not expire until January 31, 1889,
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said land is completely segregated from the public domain until that date, and in
consequence, is not open to entry; this mpphcatlon is therefore rejected, with the

m ht of a peal for thirty days.
& P v M. H. RoWLEY,

JANUARY 8, 1889. ' : ' : . Register.
January 31, 1889, Owens was allowed to make timber culture entry,
and this entry was (,a,neeled by letter ¢« H?”, of April 5,1890. On Apri}
23, 1890, Owens filed a motion, praying a review in the case of Henry
Gauger, (10 L. D., 221), Whlch was denied by the Acting Secretary,
who said: ,
The decision sought to be reviewed did not pass upon any rights Mr. Owens may

have in the premises, and therefore cannot prejudice those rights, and he can as
readily assert them in a proper manner now, as he could before said decision.

Upon this, on March 11,1891, Owens filed in the local office an appli-
~cation for relief, setting forth that he was a prior applicant, and asking
that Gaunger’s entry be canceled, and that his be reinstated. v
On June 15, 1891, your office ordered a hearing to decide upon the
merits of the case thus raised, and on August 13, 1891, the case came
up for a hearing before the register and receiver, and on January 12,
1892, they rendered their joint opinion, and allowed the entry of Grauger
to, stand From this decision Owens, on February 2 2, 1892, appealed,
and by your ofﬁee decision of Apml 4, 1892, the local officers were sus-
tained.
On May 21, 1892, Owens appemled from said dee1s1on, alleglng as his
grounds of a,ppeml ;
First. He (you) erred in finding that Owens had notice of the reJect1on of his.
application made July 18, 1888, and of his right of appeal.
Second. He erred in taking as evidence counsel’s statement of whzm he could
prove by Attorney Adams.
Third. He erred in finding that Owens waived his right under his first appllcatlom
. by appearing at the office to complete said filing or entry.
Fourth. He erred in finding that Ganger had the prior right of entry
Fifth. He erred in affirming the decision of the local officers.
Sixth. He erred in finding confrary to fiie evidence and rules of the Delmrtmenu,
- In taking up his first ground of appeal, it appears from the record
and the evidence, that neither William J. Owens nor his attorney J. M.
Adams, received written notice of the rejection of: his application of
July 18, 1888, nor of his right of appeal to you. The register explains
that it was ab that time the practice of the local officers at Mitchell,
South Dakota, to personally inform the applicant, or his attorney, of .
the rejection, and then and there return the money offered. It faurther .
appears- that at the trial of this cause the appellant Owens denied,
whilst on the stand, that he had received any notice of the rejection of
his application from the local officers, or from his attorney. The defend-
ant, Gauger, through ‘his attorney, sought to place the attorney of
Oweus on the stand, stating that he proposed to prove by him that he
‘did have actual notice of the rejection of Owens’ application. Mr.
Adats refused to be sworn as a witness, saying, ‘“he did not wish. t@
make a case for claimant,”
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Admitting for sake of argument that Adams, Owens attorney, did
have actual knowledge of the rejection of the application of July 18,
1888, which is denied, what Would the law be? Rule 66 of Practice i is
as fo]lows

For the purpose of enabling appeals to be taken from the rulings or action of the
local officers, relative to applications to. file upon, enter or locate the public lands,
the following rules will be observed: :

. 1. The register and veceiver will endorse npon every rej ected apphcatmn the: date ’
when presented, and their reasons for rejecting it. ‘

2. They “will promptly advise the party in interest of their action, zmd of his unrht ]
of appeal to the Commissioner.

3. They will' note upon their records a memorandum of the transaction.

_Rule 17 of Practice says:

Notice of interlocutory motions, "proceeedings, orders and decisions shall be in
writing, and may Dbe served personally, or-by reg 1steled letter through the mail to
the laist known address of the party.

Tn the case of Elliott ». Neal (4 L. D., 73), it was h@ld‘ that ¢“a motion
“to dismiss an appeal because not filed in time,-will not be entertained
~ where it appears that the appellant did not have written notice of the

adverse decision.” Again, in Churchill v. Seeley (4 L. D., 589-591), it
is said, «“it is, however, insisted on behalf of Seeleéy that Churchill
was notified personally by the register, and that such notice is sufficient
- under the rules. I-do not so consider it.” See also Turnér v, Bum-

“gardner (5 L. D., 377).

I am clearly of the opinion that &verba,l no’olce of the rejection of the
application is not sufficient. The law calls for a written notice of the
rejection; together with the right of the party to appeal. The notice
thus being defective, the case of Massey ».-Malachi (11 L. D., 191) is
in point, where it was held that “the right of an applicant for pubhc .
land should not be prejudiced by mistake of the local office... The fail- -
ure of an applicant to appeal from the rejection of his appli'e_a;tion,
~ does not impair his claim, if he is not advised of his right of appeal to

the Commissioner.” This holding of the Department is again set forth
in the late case of Adamson v. Blackmore (16 L. D.,111) =~ First Assist-
ant Secretary Chandler there says, “Failure to appeal from the rejection
of an application to enter, does not defeat the right of an applicant,
where the requisite notice in Wntmo of such adverse action s not
given the applicant.” ' :

This brings up the que\‘mon ‘Did Henry (ﬂuoer secure any rights
by his second contest of June 23, 1888% 'This Department has uni-

formly held that where an entry was canceled under the first contest-
ant’s case, that no rights whatever inured to the second contestant.

In the case of Cleveland ». Banes (4 L. D., 534) in general terms it

was held that “on the cancellation of an entry after contest, the land
"is open to settlement or entry, subject ouly to the preference right of.
the successful contestant,” and ex-parte, Armenag Simonian (13 L. D.,

696) 1t was said: An affidavit of contest filed in the local office, does.



DECISIONS ' RELATING TO THE PUBLIC LANDS. C)

‘not secure any preference right of entry to the contestant, in the event
that the entry under attack is canceled on the prior contest of another.
A Also in Adamson . Blackmore (16 L. D.; 111), before cited,

An affidavit of coutesf filed during the pendency of proceedings by another against
‘the eniry in question, confers no right, in the event that the entry is canceled as the
rasalt of the prior proceedings, as against the intervening application to enter, filed
by. a third party affer.the cancellation of the entry under attack. .

My conclusion is that, as the entry of Sheppard had been held for
cancellation upon the contest of Bunce, on the 30th of June, 1888, which
was not appealed from, the land was subject to kg-ntry by the first legal

“applicant subject to the successful contestant’s preference right. That
Owens was such applicant, and that his application of July 18, 1888,
was improperly rejected. That no legal notice of such rejection was -
given to-him or to his attorney and that in the absence of such notice,
- he lost no rights by not appealing from the decision of the local officers.
This leads me to hold that the application of Owens to enter the land
having been made after it was subject to entry and prior to the appli-
cation of Gauger, his rights are superior to those of the latter. It fol-
“lows that your office decision is erroneous and it is aceordingly
reversed. The entry of Gauger will be canceled and that of Owens
reinstated as of the date of his original application, and, upon showmo
comphance with law, he will be allowed to complete the same.

ABANDONMENT-DESERTED YIFE.

RocHE ». ROCHE.

- A divoreed wife who remains on the land covered by the homestead entry of her
. husband, and shows the fact of his willful desertion ar‘x_d abandonment, is
entiﬂed' to a judgment of ca,ncella,tion with a preferred right of entry

Fust Asszsmnt Secretary Sims to the Commissioner of the Geneml Land
Office, Januwary 10, 1894.

On January 15, 1887, Theodore P’ Roche made homestead entry No.
1934 for the NT. % of the NW. 1, the N, % of the NE.  Sec. 18, and the
NW. % of the NW % of See. 17, T. 4 N, B GE B, H M., Deadwood
{Rapid City), South Dakota.

On January 19, 1891 he gave notice of his intention to submit final
proof, the same to be taken -before the register and receiver on March

9, 1891, - Notice was accordingly published.
~On February 3y 1891, Margaret Roche, then the divorced wife of
~claimant, filed her affidavit of contest agamst the entry, allegmo that
claimant—
Has wholly abandoned said tract; that he has changed his residence therefrom for

more than six months since making said entry; that said tract is not settled upon
and cultivated by said party as required by law; that this affiant was, at date of

'
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-said entry, the wife of said entr ryman ; that she has resided upon-said tract of land
ever since aboutb the first of March, 1887; that said. Theodore P. Roche abandoned
her and said elaim on or about the oth day of June, 1889; that on the 19th day of
January, 1891, she was decreed a - divorce from hier said husband...... on the
grounds of desertion and abandonment.

Hearing was set for March 9, 1891, before the register and receiver,
being the same date fixed by claimant for taking his-final proof.

The proof was submitted as advertised, and a hearing followed. The
register and receiver recommended that the final proof be accepted and
‘the protest (contest) dismissed. On appeal, your office, by decision -
dated April 19, 1892, affirmed that judgment, and a further appeal
brings the case to this Department.

The decision appealed from is practically based upon the same view
of the law and-the testimony as. that set forth in the decision of the.
register and receivér, and is to the effect that claimant, by going to the
land every two or three weeks after the separation from his wife, and
without her knowledge, sleeping in the granary and other nnknown
places, manifested his good faith, and that his reasons for not continu-
ously living on the land are excusable, owing to a reasonable fear that
his wife might kill him or do him great bodily injury. '

The specifications of error deny that such conclusions can be reason-
ably drawn from the estimony in the record.

The facts are substantially as follows: ,

The land was settled upon by claimant and his wife soon after entry;
the improvements are valued at abou’o $300; Mrs. Roohe has contmu-

~ously lived. on the land. :

The claimant is by occupation a « Ounsmlth ma(,hmlst and general
repairer;” he had a shop in Rapid Oity,a short distance from the land,
and worked there for about two years, but states ‘‘every week or so L
used to go down there and do all T could on the land.” About June 9,
1889, he left the land, after having a difficulty with his \Vlfe, and Went :
toa Vlllage called Tllford, a few miles distant, where he lived when he
submitted final proof. Mrs. Roche testitied that he left her and aban-
doned the place, his excuse being that he did not have anything to eat;

“that he farnished nothing for two years, and when she failed to collect
what was due her and had nothing bat potatoes without bread, he left;
that she never had an angry word with him.  She was a nurse, and
thus describes his conduct when he Ieft and which he does not deny:

I was taking care of Mrs, Ohllds, and he followed me down there, He says G—a
you, go home. If you don’t go home, there will be murder. I went. Hetold me if
I didn’t turn my children out of .doors, he would go where I would never see him.

_He threw my. hat and cloal and bed out in the storm.. He then commenced at one-
side of the.room and took the pictures, several of them,.and threw them out of the
doors; until he broke eight. e tool my certificate of muarriage and tore it and
broke it in pieces, and said: *‘Now G——1 you, prove the marriage.” He says, ‘I
will sell the ranch, you go.” "He then came to my picture, a life-size, and when he

~wenb to throw that out, I'said: ¢ That is mine.” He then caught me by the throat.
and choked me nntil my daughter loosed his hand. I'never saw himnm on: the ranch
after that. ~ / '
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About one year after Roche left the land he brought suit for divorce;
the charges. in his complaint are not shown. His wife filed her answer,
denying the charges and-filed her counter-claim, alleging extreme
cruelty, wilful neglect, and desersion. A certified copy of a decree

“of divorce from the circuit court, of the Sth judicial circuit of South
Dalkota, dated January 19, 1891, has been filed, showing that Roche’s
allegations are not sustained, and that he had for more than one year
“wilfully néglected to.provide for the defeudzmt the comnmon necessaries
of life, he having the ability to do so;” that plaintiff has voluntarily
separated from the defendant, with intént to desert her, and that the

. said wilfpnl neglect and wilful ‘desertion have continued for more than-
one year prior to the commencement of this action. A decree was
accordingly given for divorce on defendant’s allegations.

A nomber of letters were introduced in evidence by Mrs. Ro(,he,
these letters, couched in very sentimental and loving terms, were writ-
ten a few months after he lefu his wife, and were addressed to a lady,
not his wife, who delivered them to Mrs. Roche. One of these letters
expressed the fear that the writer would lose his mind, if he were much
longer kept away from the lady’s company; that she was “the world

*to him,” and that he hoped soon to be released from “my burdens. »

Claimant and contestant were married in the year 1882; at that time
contestant states that she owned ten lots in Rapid Gity, a house and
lot in Sturgis, a house and three lots in Deadwood, and that the lowest
valuation of -this property was $10,000. She states that she was par-
tially blind when she was married, and that she permitted Roche to
‘attend to her business; that when Roche wanted money, she was.

: mduced by him to mortgage her property, and he refused to pay either
interest or prineipal, resulting in the loss of all the property. At the
date of the hearing, she owned nothmg but a cow, which she pmchased
from means earned as a nurse.

It also appears that the 1mpr0vemeuts placed on the land were made |
prineipally from means furnished by Mrs. Roche, that Mrs, Roche
often did a man’s work on ‘the place, putting up hay, and working in
the field, and that Roche did but little of the work, only leaving his
shop occasionally “every week or so to help,” as acknowledged by him.:

As above shown in the demee, which is fully borne out by the testi-
mony taken at the hearing, Roche abandoned the land in June, 1839,
deserted his wife at that time, and refused to supply her with means
when amply able to do. so. Moreover, his actions and conduct in
other respects, a as above seb out, were brutal.

It is held, however, that his fcuhue to return to the land is excusable
under his clalm of dureab , ]

I have carefully examined the testlmony on that pomt and in' my
oplmon it falls far short of establishing any such claim. It is possible -
that he thought his own cowardly conduct towards his wife deserved.
retributive justice from her hands; but the only statement that is shown
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to have been made by Mrs, Roche, relating to her injuring him, was ons
wherein she stated that if he, Rocheé; should prowl about the premises
after night, he might get hurt on the supposition that “it might have
" been a bulolar ” '
Roche testified that he left his wife because of her bad treatment, her
violent temper, and her disposition to quarrel with the neighbors; he
states that he had no trouble with nelghbors, « Lalways was everbody’s
pet, since I came here;” that when he was married he was. making
from $83 to -$85 per d@y, “pretty near every day;” “I did not have
time to take the money and I used to tell people to give that to my
- wife;” that he was then worth between four and five thousand dollars,
in tools, goods, and money. . .. .« . In1879, I made $1,000
in one day;” that this property he lost in-a flood in Rapld City in 1883;
that he took none of it-to Mrs. Roche; also that prior to his marriage he
"_had been boarding with a woman, who claimed him for a husband.
Roche states that after he left his wife, in June, 1389, he used to sleep in
the granary oceasionally, but was careful not to be seen there; that he
did this to maintain his residence, and that he did ‘not return to live
_with his wife becanse he was dfraid he would be killed..

There is no testimony apart from his own statement; Whlch Justlﬁed
such fears. Indeed, he told witness Sarah J. Vanhonten, to whom he
wrote the ‘sentiméntal letters, that he had left the ranch and Mrs,
Roche for good; that he intended selling it as'soon as he proved up.
‘He further told this witness that he was not afraid of Mrs. Roche; that
he pever knew her to harm any one. I just tell' I am afraid of hel "
In his final pxoof he stated that he and his family had continuously
resided oir the land; that his family consisted of his «“wife;” at that
time he had been divo céd about two months and had not lived on the
land for twenty months.

-I do not think that the testimony of Ml Roche is deserving of much
consideration; his statements are extravagant, reckless and unreason-
able, and his conduct is execrable and. it may be reasonably inferred
therefrom that his claim of duress was a pure. invention, for the pur-
pose of excusing his admitted abandonment.

- Roche abandoned his claim and his wife twenty months before he
offered commutation proof. He did this wilfaily and the fault was
wholly his; he undertook to get a legal separation from his wife on a
‘false allegation; she denied the charges, alleged abandoument and
cruelty on his part, and proved it. She remained op the land, con-
tinued the improvements and the cultivation, while he purposely and
without any valid reason remained away from the land, trying to make
an unholy alliance with another woman. When he offered his final

" . proof, it was promptly met by the protest of his former abandoned wife

but then a feme sole, whose final ruin he Would complete, and whom he
would eject from the land. ‘
From Roche’s own statements, his reasons for abandomnent are not
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valid ones. The facts which will excuse absence must be sych as ren-
dered it compulsory (2 L. D., 1562), and it no where appears that he was
compelled to leave the premises; on the contrary, the decree of the
court sets forth the fact that he wﬂfully deserted his wife. . -

The facts in the case of Gates v. Gates (7 L. D., 35), cited in support
of the ruling of your office and the local office, are very different from.
those in the case at bar. ‘Gates never abandoned his land or his wife;
although he was necessarily absent from the premises for a consider-
able time, he continued to supply his wife with money during his.
absence; she remained on the place, and on an ex-parte proceeding,
alleging abandonment, obtained a divorce, and then brought a contest,
alleging rmbandonmelzlt. The Department found that Gates” abseuce
from the land was not-an abandonment, since he always expressed his- X
intention of returning to it, and did so at the earliest opportunity, and
when he did return, his entrance to his own house, built by his own:
means, was forcibly opposed by his former wife. It was held that her
action “was uulawful and unauthorized,” and she should not be per-
mitted to allege his absence from the tract when she torc1b1y and unlaw-
fully kept him away.

When a husband is temporarily absent from his claim, having a fixed.
purpose to reéturn, and his wife during his absence remains on the land,.
her residence becomes his residence. "
~ Under the operatlon of the 4th section to the Oregon don‘mtwn act.
(9 Stat., 496), the supreme court, in the case of -Vance v. Burbank, 101
U.S. 514 (cited in the case of Gates ». Gratee) stated:

The ““settler” is made by the statute the actor in securing the gmnt He must.
notify the surveyor-general of his claim, He must occupy and cultivate the land,
and otherwise conform to the. provisions of the aef, and he, or some one for him,
must also make the nal proof. - When this is done, and he becomes entitled to.the
grant, his wife takes her sharein her own right, but up to that timé he alone makes

. the claim. - His acts affecting the claim are her acts. = His abandonment, her aban-
donment, His neglect, her neglect. .As her heirs must claim through her, whatever-
would bar her will necessarily bar them. The Land Department, until the final
proofs are made, knows only the husband. If contests arise, he is the party to be
notified. He represents the claim, and whatever binds him binds all interested.
throucrh him in. the questions to be decided. :

" The donation act. (supra) awarded peculiar prwlleges in giving to
both husband and wife generous portions of the public domain, but the
grant depended upon acts of settlement, and the husband was required.
to occupy and cultivate the land, and when the required proof was made; .
he became entitled to the grant and his wife took her share.in her own
right. Her right; therefore, was wholly dependent upon his comphance

. with law. v

The homestead law extends no such privileges to the wife, and the- -
decision above quoted, being based upon the generous provisions of the
donation act, cannot be tortured into the doctrine that a husband may - .
wilfully desert his land and his ‘wife, obtain a divoree, and atter years



14 DECISIONS ‘RELATING TO THE PUBLIC LANDS.

have passed obtain patent for the land, on the acts of his abandoned
and divorced wife, who has heroically retained on the land, in an earn-

“estreffort to comply with the law: :

If, therefore, as in the.case at bar, the husband, without any valid
excuse, deserts his wife and his claim, and his wife remains upon the
land, his abandonment is not her abandonment, nor.is his neglect, her:
neglect, nor are: his acts affecting the claim her acts, as well say
his infamy would be her infamy. Moreover, after she obtained the
divorce on the-charge of desertion, abandoumenb and neglect; which
the ‘court found from the proofs was fully sustained, and the hearing
subsequently had justified that finding, she had a perfect right to inter-

* pose those charges against him when he offered to make final proof.
Having sustained those charges, and the-equities bemcr palpably with
her, his entry should be canceled and she awarded the prefel ence 110ht

of entry. :

- It is so ordered, and the decision appealed from is reverseéd.

APPLICATION TO ENTER—ORDER OF PROCEDURE.
RicmArRD L. BURGESS.

“A rule of the local office regulating the presentation of applications, a(lopted to.avoid
_ confusion; is conclusive upon parties taking action thereunder without protest.

No rights are acquired under an &pphca,tlon to enter that is plesented and properly
re]ected . ) .

- Birst Assistant Secretary Sims to the C’ommzsswner of the Geneml .
Land Oﬁice, J anuary J 11, 1894

The land involved in this appeal is the NW 1 of sec. 27, T. 12 N., R.
8 W., Oklahoma, Oklahoma Territory, land district.
It appeaas from the report of the local officers that on April 22,1892,
“there being a large number of applicants at the local office to enter the
Iands, the register and receiver adopted a rule that all should be given
_ consecutive numbers, and as fast as their numbers were called the per-
sons would enter, five at a time., James W. Turner was regularly in
the office under the rule, when, by the consent-of the others in line,
Richard L. Burgess, “who was suffering from some infirmity,” was
given permission‘to enter the room and file, first showing his papersto -
each one, 80 as to see that there was no -conflict; which it seems he did,
to all except Turner and the others then in-the office. “Upon the num-
“bers of his land being called out, Turner said, ‘“that was the tract thag
he intended entering,” and that neither he nor those accompanying him
had been consulted regarding Burgess’ entrance to the room; where-
_ upon Turner’s-entry was made, and when Burgess re-presented his
application it was rejected. The application of Burgess.shows that it
had been numbeled 3684, and 11: is claimed his name was enteled on
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the “Register of Homestead Entries” and then erased and Turner’s
name written in lien thereof.

Burgess appealed from said rejection, and your ofﬁce, by letter of
September 30, 1892, affir med the action of the local ofﬁcers, whereupon
he prosecutes this appeal ,

~ It seems to me that the local officers took the correct procedure in .
this matter. . The only thing they could do was to reject Bargess’ appli-
cation when it was -ascertained that Turner was there regularly before
‘him seeking the same land. In the case of Reuben G. Eppler (14 L.D.
370y, it was decided (syllabus)—

An order of pwuedure, adopted by thé local office remﬂatmg the presentation of
applications on the opening of public lands to entry, is conclublve upon parties
taking action theleunder without protest.

i Burgebs made no objection to the order of plocedm e, By the

courtesy of those in line’by reason of his affliction, he was permitted to
go in ahead of his time. When the land he was seeking was called
out, Turner, who had not been consulted about Burgess’ advancement,
- announced that he was after that particular tract of land. - The local
officers then accepted Turner’s, and properly rejected that of Burgess.
There was no error in this proceeding.

Counsel for Burgess now say that Turner has relinquished his said
entry, and ask that Burgess’ apphcatwn be now allowed. I do not
think this can be done. His application was properly rejected, and
where this is the fact he acquires no right by reason of the presentation
of his application. In the case of Goodale v. ()lney (13 L; D, 498), it

-~ is decided that—

At the date of Olney’s application to enter, the land was nob subject to entry and
he could have acquired no right by virtue of his appllcatlon to enter that could -
have reserved the land from other- disposition when it became subject to entry,
unless he was then a settler on the land, having priority over all others, His right
would rest, however, upon the settlement and not upon his apphcatwn
This statement of counsel is uncorrobor ated, and ther efore is insuffi-
© cient to warrant me in ordering a hearing, as requested. But if the
statement made by counsel that Turner’s entry had been canceled by
voluntary relinquishment, and the land is now vacant; that, Burgess
has been sincé April 19, 1892, and now is in possession, living upon
.' and improving said land, are true, I see no reason why an application
presented at the local office may not be received. This is a matter,
»howevel, that the local officers must first Dass upon. S
“Your said office declslon is affirmed. .
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- DESERT LAND CO\"]_‘EST RECLAMATION.
Dicrinson . AUERBAOII

Reclamation is an accomphshed fcmt where the water in sufficient volume has been: -
‘broughs on the land, and so disposed as to 1811(161 it available for distribution
when needed. .

First Asszstant Secretary Sims to the Commissioner of the Geneml Land
Office, January 15, 1894.

On February' 11, 1887, Frederick H. Auerbach made desert land
“entry, No. 2052, of the NW., 1 of section 23, the NE. } of section 22, the
SE. 1 and the D 4 of the SW }of section 15, and the W. 4 of the SW
% of secmon 14, all in township 1. N., range 2 'W., bltuated within  the .

Salt Lake land district, of Utah.

Final proof was made and filed on December 12, 1889, and on the
same day final certificate was issued. .

On March 8,.1890, Lewis 8. Dickinson filed an afﬁdawt of contest
‘blleomg his famlhanty. with the land embr: wed in AU.GLbEhCh’S entry,
and that : '
on March 4, and 6; 1890, Jie was upon and over same. and every legal subdivision
thereof with a view of leatning if said Anerbach had complied with the law; that
1o part of said land is irrigated, orv reclaimed, or improved; that there is no spring,
well, water, or ditch vpon said land, save and exceptan inéompleted dry ditéh which »
runs diagonally across the northeast corner thereof; that said ditch has never con-
tained water, and there has been no water conveyed upon said land; that in the opin-
ion of affiant said entryman has totally failed zmd neglected to comply with the law
in regard to said claim.

On the issues thus raised hearing was ordered and held in the local
office, beginning August 8, 1890, and continuing for thirty days. The
register and receiver recommended the dismissal -of the contest, and
appeal is now prosecated to this Department from your office decision
reversing that recommendatmn and holdmg Auerbach’s enmy for can-
cellation.

Forthe purposes of discuss‘iou, that whichis pertinent of the hugemass
of evidence muy be conveniently divided into expert and non-expert,
and proceeding, first, to consider the testimony that lies within the
domain of fact, rather than of theory, it may be stated, generally, that
the witnesses, several in number, introduced in behalf of the contest-
ant, testify to the insufficiency of the system of canals and ditches for

“the irrigation of the six hundred and forty acres embraced in the claim.
. One of these in particular says he was on and over the land several
times during the months of September, October, November and Decem-
ber, 1889, and up to the latter month none of the land had been irri-
gated from the ditches and canals. No one was at work, he says, at
-any time in October, and water was not during that month distributed
" over the land, His testimony goes squarely to the point of fact in dis-
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pute, and seems to me to be sufficient to place the claimant upon his
defense, since it was in October that the latter conducted water on the
claim with the special view of supplying the testimony required for
final proof. Contestant’s other witnesses weré sworn, not for the
- purpose of showing that irrigation had not been accomplished, but
“that irrigation was impossible under the conditions that prevailed with
respect to water ways and ditches. That is to say, one of the witnesses
was able to say unqualifiedly, and with emphasis, that water had not,
as a matter of fact, been carried on to the land at the tiine contended
for by the contestee, while the other lay witnesses gave it as their
“opinion that water could not have been so conducted. In the first
instance, the witness is presumed to have been present, and was there-
- fore in a position to speak from actual knowledge, while as to the
others, the ‘teéstimony was given from observations made, for the most
part, many months after the irrigation season was over. ~ The tendency
of this evidence is to show that the ditches were insufficient in number
and capacity, and inadequate, on account of location, for the irrigation -
of a substantial section of the claim Iying to the south and southwest.

In rebuttal of this, the contestee introduced quite a number of =

- witnesses, including himself, his partuer in business, the man who
constructed the ditches and had charge of theirrigation, and his assist-
ants, who swore that water was actnally conducted to and apon every
subdivision of forty acres, and that the supply was ample. It is to be
observed that these persons were present on-one or more of the several
days in October, 1889, when the test is alleged to have been made.
Assuming to- testify to facts actually within their knowledge, their

_evidence is thus stripped of all speculation and theory. If they have
sworn truly, the contest must be dismissed; and if falsely, the contestee-
has failed in his defense. It will be of mdvantdge, at this pomt to
consider the expert testimony.

It appears that the water supply is obtained from the river J orda,n
W]llc]l flows within six or seven miles of the claim. The waters of the
river were diverted some years ago, through the joint efforts of the
city of Salt Lake and of the farmers and ranchmen living along the
banks of the river, for the purpose of affording protection in seasons
of excessive high water from the inundation to which the adj acent low
Iands are subject. The vent, or way, constructed in order to eﬂ‘eqt this
object, is known as the .Surplus canal. This is tapped by the North -
Point canal, and the latter by the West Point canal, which is the prin-
cipal source of supply for the ditches of the Auerbach tract.

In rebuttal of the evidence submitted by the contestee in gupport of
the fact of actual irrigation, the contestant employed several civil
engineers and sent them on the land to take measurements. These
operations appear to have been conducted on a rather elaborate scale,
as shown by the numerous artistically executed maps and diagrams
introduced in evidence and filed as exhibits. The material part of these

14469- : :
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'rel&tes to the carrying capacity of the VVest Point eaual touchmo the
points of volume of water and its velocity. These two facts being
given, the irrigating capacity of any conduit is easily. ascertainable.
It will subserve no useful purpose to transeribe Lere the figures indicat-
ing the technical results of this professional work. To the lay mind .
they would convey no information. It seems sufficient to state that the .
_engineers found the main ditch, known as the West Point canal, to be
_ efficient for the irrigation of scarcely one-third of the Auerbach entry.
They also found that the differences of level were such as to render a -
large part of the land non-irrigable from the main ditch. These con-
clusions are in line with the contestant’s non- -expert testimony babed
" on simple observation without the use of instruments.
On the other hand, the contestee supplements the showing on final
proof, and the evidence of persons who were present in October, 1889,
during the progress of the customary test, with the testimony of four
@xperts, two of whom are hydraulic engineers of wide experience in the
practice of their profession both in this and other countries. These
wyitnesses. base their evidence .on measurement, and experimentation,
:and inasmuch as their methods have been made the subject of criticism
by the plaintiff’s connsel, it appears desirable to briefly indicate them
‘here, in so far as they were practical, rather than scientific or tech-
mical, in their nature. It is to be borne in mind that the opposing
.engineers had obtained results, thr ough purely scientific methods, with-
out the employment of practical aids, which were thought by the attor-
ney for the defendant to be inaccurate and unreliable.  Either the pos-
itive and direet testimony of the defendant’s witnesses was false, or.
else the data of the measurements of the pl'untlﬁ’* enomeers were
«erroneously taken. The two could not stand together.

The two hydraulic engineers, Stevenson and Scougall, after makmg -

measurements to ascertain the eapacity of the North Point canal, pro-
-geeded to the main Auerbach diteh; and cansed a dam to be built dbout ,
a half mile distant from the point of their operations. It was desirable
to ascertain the actual capacity of the diteh, not during any given

period of time, but at any moment of time. In other words, it was .

. thought-important to show how much “dead” water the canal wouwld '
~ hold, and to that end the damming process was resorted to, in order to
back the water along its entire length. = Cousidering its purpose, I see
- nothing to find fault with in this modus operandi. The plaintiff had
“caused a line of levels to be established along the’ditch,'_aﬁd these,
having been duly diagrammed and put in evidence, might well be
expected to create doubt as to its capacity to.conduct the volume of
" water required for the irrigation of so large a body of land. - The
defendant desired to oppose fact to theory, and therefore his engineers
measured actual water, while: those of 'the plaintiff measured space.
-~ The specloub suggestion is made by the contestant’s counsel that the
. dam was built for the purpose of aecelemtmo the flow When removed
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s0 as to effect a gainin v_eloemy. It is tl ne that the question of veloc
ity plays an important part in all schemes of irrigation, but it is shown
with the. ntmost conclusiveness, to my mind, that the engineers in

- charge waited for the resumption of the normal flow in the canal, after
the removal of the dam, before proceeding with their experiments.

' The velocity found by them can not, thelefore, be attacked on that

ground.

Pursuing such methods, these experts found that the West Point
canal was ample in capacity for the successful irrigation of the entire
tract, and their testimony, so far as- it goes, fully supports that of the
non- expert witnesses. ' '

I have here given, according to my best judgment, after carefully
reading, and in some parts re-reading it, a fair resume of the evidence
bearing more particularly upon the question as to whether or not the
claimant has provided for the conduct of a sufficient supply of water on

totheland. Inmy opinion, the preponderancedf the evidenceis clearly . . -

in favor of the affirmative of this proposition.

With respect to the distribution of the water over the bmallest legal
subdivisions, as the law contemplates shall be done, I find greater dif:
ficulty in reaching a conclusion. The correct and equitable view of this -
question requires, not so muéh the actnal presence of water on each
foriy, as the power to conduct it there when required. Supply in
posse, rather than 4n essee, meets the requirements of the law, and
- satisfles the demands of equity. The main ditch having been shown, in
this case -to afford an ample flow of water for the irrigation of the
claim in its entirety, and its actual flooding having been proved,the oblit-
eration of the small ditches and water furrows months after the test,
was a thing to have been expected. These are merely temporary, and
are changed annually, or oftener, according to the exigencies of farm-
ing operations. Potential irrigation is accomplished when the water,
in sufficient volume, has been brought on-the land, and so disposed as to
render it available for distribution when needed. Itis seldom that a
farmer plants to crop, or otherwise cultivates, the whole body of his
farm, and frugality and prudence demiands the irrigation of that part.
‘only from which a harvest is expected. Good husbandry, however, as -
well as the law in the case of the desert land entryman, exact thls
potential irrigation. :

The evidence discloses that, of the six hund1ed and forty acres com-
_ prising the entry, there are about one hundred and twenty acres of
very low land,; and this is designated on the maps, or diagrams, as -
sloughs. Tor the better part of the year these low places contain water,
but when this is taken up by evaporation during the dry season, there
are left alkaline and saline depesits. There is evidence to the effect
that by continuous and persistent flooding with fresh water these
sloughs may be rendered useful for the production of grasses. It is
not made clear how long the process must be coutinued in order to secure
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results, but time is shown to be an importfmt and necessary element of
-success, depeudent in a great degree upon the quantity and extent of
" the deposits to be neutralized. ! '

The fact of prior appropriation is not clemly shown by the contestee,
~ but under the issues raised by the contestaut, it does not seem to me
‘that he was bound to-do so. It is in evidence, and T think proven,
“that he had actual control of 4 sufficient water supply, without serious
protest from any source, and since the question of title is not pre-

sented as an issue, I shall not pass upon it. : :

I find, respecting all the matters-in issue, that the preponderance of
the testimony is in favor of the contestee, and your .office decision is
therefore reversed, and the contest dismissed.

CO\ITEs J—PRE-EWIPTIO\T ENTRY——-HFARI\TG.
MORIN 2. GENSMAN

A pre-emptor is under no obligation to remain on his land and cultivate the same
after the submission of final proof and the issunance .of final certificate thereon,
and a charge of abandonment after final proof and payment does not afford zmy
ground for a hearing. .

An indefinite and general charge that aun euntry is ‘made f01 specumtwc pulposes
does not Waurant an order for a hearing.

First Assistant Secretaw/ ‘Sims. to the O’ommzsswner of the General
Land Office, J anuary 18, 1894.

‘The land involved in this motion is the W. & of the SW. 1, Sec. 35,
and the NE. 1 of the SE. 1 and the SE. of the NE. 1, Section 34, T.27
N, R.8W, leena, land dlstmct Wontana )

On Februa.r 29, 1892, John P. Gensman’s final préof on his pre-
emption entry was accepted by ‘the local office, and final cert1ﬁeate was
accordingly issned.
 An affidavit of contest was executed April 27,1892, by Morin, which,
on April 30, the register and receiver forwarded to your.office, and

- July 13,1892, a decision was rendered and hearing refused, and on
September 10, 1892, Morin appealed to the Department, alleging the
~following errors: ‘ ' '
-1. In holding that the allegations in the said affidavit of A, H. Morin for contest
,me insuffieient to warraut the office in ordering a hearing.
. In'denying a hearing upon said affidavit for contest.

3 In holding that the said entry appears upon the face to'be valid.
The affidavit is as follows:

STATE OF VIONTA\TA,
County of ) 884 B
Personally appealed hefore me A, H. ) NIonn, of Deer Lodge county, State of Mon-
tana, who.upon his oath says that he is well aequainted with the tract of land
emnbraced in the pre-emption entry of John P. Gansmqu, for the West half of south-
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west quarter of section 35, and north-east quartér of the south-east quarter and

south-east quarter of north-east quarter, of section 34, township 27, N., R. 8 west, and

Iknows the present condition of the same; also that the said John P. Gansman has
wholly abandoned said tract; that he hm changed his residence therefrom for more
than six months after ma.kmo said entry; that said tract is not settled upon and
cultivated by said party as required by law, that he abandoned said land and
removed to other land situated on the Marias, Choteau cotinty, Mont.; that after he
had abandoned said claim. and affiant settled upon the same for the purpose of
securing a home, he drove or caused to be driven the affiant from said claim by force
of men in the employment of Clark Bro’s, in whose interest he the said claimant
settled on said claim and completed title in their interest; that the said John P.
_Gansman took said land for speculative purposes, and not for securing a-bona fide
home for himself. “That he made a contract or agreement with ‘CTark Bros. Dby which
the title he might and didacquire from the United States, would inure to the benefit
of said Clark" Bros. directly or indirectly. That the said John P. Gansman is not
now living on said land, but is presumed te he at Demarsville, Missoula county,

Montana, having abandoned said land in accordance with his agreement. And this .
the said contestant is ready to prove at such time as may be be named by the regis-

ter and receiver for a hearing in said case; and he therefore asks to be allowed to
prove said, allegations, and that said pre-emption entry, may be declared canceled
and forfelted o the United States; he the said contestant, paying the expenses of

‘such hearing. ~Affiant has made personal inquiry and caused inquiry to be made at

. Choteau, Monta,na, entryman’s last known place of residence in this State, and after
dne diligence persoual service can [not] be had on the said enmyman within the State.
A. H. MORIN.

It will be seen that the afﬁdzwit contains three chdrges: First, that

Gensman abandoned the land for a period of six months, subsequent
to making entry and failed to cultivate the same in accordance with
the law. "As the entry was made in February and the contest affidavit
in, April, the charge of abandonment for six mounths after entry, is
necessarily erroneous. As a matter of law the‘entryman’s case rested
with his final proof, and' no subsequent acts of his could, in any way,
alter the showing then made. He had a right to lease the land, and
the supreme court has said, in the case of Myers v. Croft (13. Wall.,
291,) that—

the object of Congress was attained when the pre-emptor went with clean hands - to-

the land office and proved up his right and paid the government. for the lands.

Restriction upon the power of alienmation after this would injure the pre-emptor.

and could serve no important purpose of public policy.

And this Department in the case of Morfey ». Barrows (4 L. D.,135),
has said that ¢the sale of the land shortly after making proof and
payment does not warrant a presumption against the good faith of the
entryman.” It would thus follow that his leaving the land after final
proof would be no just or adequate ground for cancelling the entry, or
refusing to issue patent. Nor would his failure to cultivate the land
give the contestant any rights. Coffey v. Tracey et al. (12 L. D., 492),

Second, that after the entryman abandoned the land, he, the affiant,
moved upon it for the purpose of securing a home and that the said
Gensman drove, or caused to be driven, the affiant away from the land.

. As the final proof of the entryman had been aecef)ted Morin was noth-
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1ng more than a trespa%ser and as such Gensman had a right to dis-
possess him, _

Third, that Gensman took the land *for speculatlve purposes and
not for securing a bona fide home for himself; that he made a contract
or agreement with Clark Bros, by which the title he might and did
acquire from the United States would inure to the benefit of said Clark
Bros. directly or indirectly.” This allegation is too uncertain and
indefinite to grant a hearing on. It does not allege whether said con-
tract was made prior or subsequent to the entry. v :

-Upon the whole the affidavit lacks precision, and this Department
‘will not exercise its ingenuity to discover its meaning The afidavit
should speak for itself without necessitating a lab01ed construetion of
general and vague charges. :

: Your office opinion is therefore affirmed.

RAILROAD GRANT—TERMINAL LlMIi‘.
CALIFORNIA AND OREGON R. R. Co.

An incorrect terminal limit can not be recognized on the ground that the company

- has adopted the same in specifying losses under its indemnity sélections, where

it appears that such limit has never recelved the sanction of the General Land
Office or the Departmunt

Secretary Smith to the Commissioner of the General Land Office, January
20, 1894,

In your letter of November 10, 1893, are set forth the facts relative -
to the location of the California and Olegon Railroad between Rose- :
ville and Chico, and of the withdrawals ordered thereon.

By the act of July 25, 1866 (14 Stat., 239), a grant was made to aid
in the. construection of a railroad ﬁoma connection with the Gentml
Pacifie Railroad in California to Portland, Oregon.

The point-of connection was made at Rosevxlle, California.

From your letter it would appear that no terminal has ever been
formally established to the grant at Roseville, but the diagram on file
and in use in your office showing the limits of the grant, has a terminal
drawn in peicil, which, you state, has been accepted by the company
and acted upon in designating lost lands in support of indemnity selec-
. tious, and while not strietly correct, yet, under the circumstances, you
recommend its adoption and request authority to make it permanent.

Your letter further states that this terminal “can not affect the

status of any land in its vicinity, the same having been disposed of.”
Itis also presumed that the approval of this terminal will not affect
“any previous disposition.
 This grant overlaps at this pomt the prior grant for the Central
Pacific Railroad. .
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Should there be any tracts excepted from the prior grant and free

from claim at the dates of the passage of the act making the grant for the
Oregon and California Railroad, and the date of the filing of its map
of definite location opposite the same, such lands would be affected by
the latter grant, if within its hnnts, and the location of the terminal
might affect this question.
It is admitted that the ter minal, as shown by the peneil line, is incor-
rect, and the ouly reason given for recognizing the same is that the
company has acted thereon in spécifying a basis for certain of its:
indemnity selections heretofore made and patented. -

In other words, the company without awaiting, or secmlng the
establishment of a terminal to its grant at Roseville, has gone ahead
and, i recognizing an arbitrary line which never has directly received

the banemon of your office or this Department, specified as a basis for

certain of its 1ndemmty selections, lands without its grant, and now
asks that this Department give recognition to an incorrect terminal so
that these lands may.be br 01101113 within the grant. .

This case differs materially from the cases mted by you, viz., C. W.
Aldrach (13 L. D., 572) and Southern Pacific R. R. Co. (14 L. D 264).

In both of said cases the limits had been regularly ebtquNhed and
recognized for year 8, both by your office and the local office. )

I can not see upon what grounds I would be authorized in estdbhsh-
ing an mc(nrect terminal.

If the company has given a basis which in law does not suppmt the
selections, and this office has erroneously recognized the same, the-
proper step, under the circumstances, would be to call its attention to.

“bhe error and require that it specify a good basis for such. of the selee-

-tions as have been approved before further approvals will be recom-
mended.
This would seem to be the spirit of the circular of August 4, 1885

- (4 L. D.,90), but the terminal when established should be drawn in the-.

Proper manner.

HTOMESTEAD ENTRY—-CONFLICTING SETTLEMENT RIGHTS.

JOHN W. AUSTIAN.

When a homestead applicant alleges a Prior settlement right as zmgdinst an entry of -

record, a hearing should be ordered to determine the Tights of the parties.

' Fu"st Asszstant Secretary Sims to the Commissioner of the Geneml Lcmcl ‘

- Office, January 23, 1894.

John W, Austian has appealed from your decision of July 23, 1892,
sustaining the action of the local officers in rejecting his application to:
make homestead entry of the NW. £ of Sec. 34, T.13 N., R. 4 E., Ok]a,
‘homa land distriet, Oklahoma Terntorv
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The ground of the ‘rgjection was that it conflicted with the prior

. homestead entry of one John Br own, and “for the further reason that

the applicant had exhausted his homestead right.”

- The appeal is taken on the grounds, substantially, that you “erred in
not ordering a hearing to determine the respective rights of applicant
and entryman, instead of -rejecting lis papersand tender of fees and

commissions;” and “in holding that the applicant should have prose-
cuted his claim to the land as a prior settler, by contest and not by
application to enter the same.”

Your decision is correct in so far as it holds that the applicant is-
“not entitled to enter the tract applied for so long as Brown’s entry
remains uncanceled.” ¢ A homestead entry is a segregation and an
appropriation of the land covered by it, and while it remains uncan-
celed the land is not subject to further entry.” (Whitney ». Maxwell,
2 L.D,, 98). “Two entries for the same land can not be allowed of
‘record at. the same time” (Russell o. Gerold, 10 L. D., 18; Swims .
Ward, 13 L. D, 686; Edwards v. Kemp, 15 L. D., 405).

While this is true, it is also-true that the local officers did not per- -
form their whole duty when they formally rejected the application to
enter without further action. '

It has been uniformly held by the Department ’shat~

when a pre-emptor applies to file a declaratory statement for land embraced in
an entry of record, alleging: settlement prior to the date of such entry, the proper
practice is to order a hearing to determine the respective rights of the parties.

. (James et al. v. Nolan, 5 L. D., 526. See also Bishop v. Porter, 2 L,

- D., 119; Austin ». Thomas; 6 L. D., 330; James A. Forward, 8 L. D,,
523; Willis v. Parker, ib., 623; Baxter ». Crilly, 12 L. D., 684). "And in
the.case of Todd v Tait (15 L D., 379) the Depar tment held (see syl-

- labus):

When a homestead apphcant alleges a prior settle_meut- as against an entry of '

_ Tecord, a hearing should be ordered to determine the rights of the parties..

You do not pass upon the question as to whether Austian had ex- .
hausted his homestead right prior to his application to make entry of
the tract here in controversy, nor do you furnish the facts.relative
to the matter that will enable me to do so. This question should be
investigated at the same hearing had to determine the truth of his
allegation of prior settlement, as in the case of Todd ». Tait (supra), -
in which the Department .directed «“ a hearing to determine the rlghts

~of the parties, and the qualifications of the applicants.”

Your decision is modified as herein indicated; and you will direct
that a hearing be had to determine the rights of the paltles and their
qualifications to make homestead entry
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WVA(xO\" ROAD GRANT-— WVITHDRA‘VAL—SELECTION
WILLAMETTE VALL.JY AND CASOADL MOUNTAIN WAGON RoADn Co.

Directions given that due notice be served upon the company that it will be allowed
~ninety days from date of service of such notice within which to complete its -
- selections, and that, at the expiration of such time, the order of withdrawal,
heretofore made for the benefit of the company’s grant, will stand revoked, and
the lands unselected will be disposed of as other publyic lands. i

Secretary Smith to the C’Omﬂiiss*ioner of the General Land Office, January
- 27, 1894.

With your letter of the 2d mst was tlansmltted with the recom-
mendation that the same be appr oved, five lists of lands, numbered 4,
5,6, 7 and 8, aggregating 161,274.42 acres, selected on account of the
~ grant made by the act of Congress approved July 5, 1866 (14 Stat., 89),

to aid in the construction of a military wagon road from Albauny, Ore-
gon, to the eastern boundary of said State, which grant was, by the
State, conferred upon the Willamette Valley and Cascade Mountain . -
‘Wagon Road Company.

I said letter are set forth the facts relablve to this grant as dlS-
closed by a preliminary adjustment.

~ From your letter the following appears:

The company’s line of constructed road is 448.7 mlles long,: and at
three sections per mile the grant aggregates 861,504 acres.

There has already been patented on account Of this grant 549,3809.29

- acres, leaving 311,694.71 acres necessary to satisfy the grant.

The list submitted for approval aggregate 161,274.42 acres, and you
report that there are yet pending 17,824.18 acres in conflict with clalms '
asserted under the general land I&Wb

To satisfy the grant it is but necessary to select 132,596,11 acres,
unless the selections so far as in conflict with adverse elaims be aban-
doned. Including this amount 1t wonld be necessary to select about

© 150,000 acres.

" This grant is one of quantity, viz., three alternate sections per mile
1o be selected within six miles of the roaud.

- The lands were early withdrawn to the full extent of six miles on

each side of the road, h(,nce, the withdrawal was nearly twice the

amount of the grant.

~ Your letter repmtq that there yet remains in the limits of the with-

~ drawal, vacant lands amounting to 7 02,811 74 acres, of Whlch 462,621.74
are surveyed.

It will thus be seen that more than 750 000 acres are retained in a
state of reservation to await the company’s selectlon of less than 133,000

" acres.
I have therefore approved the lists submitted, which are herewith
- returned as the basis of patents to be issued to the company, but direct
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that due notice be served upon the grant claimant; that it ‘will be

allowed ninety days, from date of serviceof notice, within which to com- -

plete its selections, and that at the expiration of such time the order of
withdrawal will stand revoked and the lands unbelected will be dis-
posed of as other pubhc lands.

This will not prevent the compauy" selection after that date, but it
will then be a matter of diligence between the comparny and. damrmts
under the general land laws:

As to the lands covered by pending selections Whmh are in confliet
"with adverse claims, I reserve decision, leaving the matter to be deter-

mined according to the facts in'each individual case.

FLORIDA SWAMP .LANDS—THE EVERGLADES.
THE STATE OF FLORIDA.

Patent under the grant of swamp lands may issue to the State of Florida covering
‘“the Everglades™ upon an estimated area, and designated by metes and hounds,
_excepting therefrom all islands and bodles of water not subJect to the terms of
the grant. :

In order to make such exception opemtwe it will be necessary to have each of said
islands and bodies of water, so excepted, segregated by survey, so that they
may be speeifically identified by 'Lppropna;te descriptions in the patent.

Secretary Smith to the C’omimsswner of the General Land ()ﬁce, January ,

30, 1894.

Under date of June 24, 1893, 8. I. Wailes, agent and attorney for
the State of Florida, addressed a letter to the Department, as follows :
As agent and attorney for the State of Florida I desire to call your attention to
the claim of that State; under the swamp-land aet of September 28, 1850, to the

lands in what is termed “The Evcrwlades,” situated in the southern portion of the
State.

The lands, th0110h unsurveyed, hmve beeu selected as inuring to the State under

the swamp-land grant, the areas being estimated. The system of public land sur- -

veys has never been extended over.-‘The Everglades,” for the reason that in all
cases of the survey of contignouslands the surveyors report “impracticable to sur-
vey,” “impenetrable marsh, etc.” Itis a historical fact that it is utterly impracti-
cable, if not impossible, to penetrate such-lands sufficiently to extend the system of
surveys over the same. There is no question but that the lands lie in that portion
of Florida and marked on the maps a8 ‘‘Everglades” are now and always have
© been swamps and overflowed within the meaning of the swamp-land act-of Septem-
ber 28, 1850.

The history of Florida, the records of the General Land Office, and all obtainable
evidence clearly establishes the character of these lands; and under the present laws
and regulations only agricultural lands can be surveyed, I most earnestly pray thab
the lands in question may be certified and patented to the State. Should the evi-
dence on file in the General Land Office, in connection with other general and noto-
rious facts, be deemed insufficient, I most respectfully ask that you direct that a
trustworthy agent of the government be sent to Florida for the purpose of ascer-
taining the frue facts in the case and to protect the interests of the government..

.
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Should Florida be compelled to wait until the public land surveys shall have been
extended over the ¢ Everglades,” she will be defeated of her rights in the premises,
for such surveys under existing laws and regunlations can never be made. :

Could the matter be determined and the title to these lands passed. $9 the State,
steps would be taken looking to their, ultimate reclamation by the building of
extensive and costly canals. Parties are ready to undertake such & system of recla-
mation, but will not commence operations until title thereto shall have passed to
the State.

" In conclusion, I most earnestly desire that yvou give this matter your personal
"attention, to the end that the rights of the Smte may be determined and her clalms'
. under the law finally adjudicated.

On October 5, 1893, the said Ietter was refe1rec1 to your office for
report, in duplicate, aud return -of papers.

In compliance with the above request, your office letter of October
17,1893, submits the following statements: -

The lands referred to.are, in great part at least, pre-eminently such lands as were .
granted by the swamp land act of September 28, 1850, namely, swamp and over-
flowed lands. The only difficulty in the way of complying with the request of Mr.
Wailes is in determining, from the great expanse of country claimed, what are swamp
and overflowed lands from lands that are-not of that character. . )

The law makes the quarter-quarter section, or forty-aere tract, the unit on whiel

- to act in determining the character of the land: if the greater part of the unit is in
fact swamp land, the whole is of that character in law; but if the greater part of”
the unit, or forty-acre tract, is dry land, the whole is dry land in law, and, there-
fore, land not granted by the swamp land grant. It is known thatthere are a nmmber
of islands in the Everglades, some of them of considerable extent, and it follows
that the lands forming such islands were not granted to the State if they were dry
land at the date of the grant.

The Enecyelopedia Britannica, article FLORIDA, contains the follo“ ing general
information on the eharacter of the lands in question:

“The most remarkable feature is the immense tract of marsh ﬁlled with islands.
in the southern part of the state, called the Everglades; and by the Indians ¢ grass-
water? ... .. The district eomprised in the Everglades is impassable during the
rainy season, from July to October. It is about 60-miles long by 60 broad, covering
most of the territory -south of Lake Okeecliobee, or Big-water. The islands with
which this vast swamp or lake is studded vary from one-fourth of an zere to hun-
dreds of acres in extent. They are generally covered with dense thickets of shrub-
bery or vines, occasionally with lofty pines and palmettos. The water is from one’
to six feet deep, the bottom being covered with a growth of rank grass. The vege-
‘table deposit of the Everglades is considered Well adlapted to the ecultivation of the

" banana and plantain.”

It is estimated that the claim of the State of Flouch to swamp Lmds in the Ever-
glades amounts to about three million acres.  The selection lists, which are the hasis
of the-claim, were.filed principally in 1886 and 1883. As the lands are not surveyed,
the descriptions in the lists are general, such as ‘“all of section;” or “‘all of town-
ship,” referring to a seetion or township not recognized on the maps. .

The inclosed map of Florida, marked ‘“Exhibit A,” shows the location of the lands
claimed, .

Protests'and objections have been recelved in this ocﬁee against approving to the
State some of the lands claimed in, or on the borders of, the Everglades. See
copy of letter of Mr, J. A. ) \Ichly and copy of report of Mr. J. R. Hampton here-
with, marked ‘“Exhibits B and C,” respectively. :

The Department has made a number of decisions relative to Florida swamp lands.
The decisions of January 12, 1889 (8 L. D., 65), is not directly applicable to the case
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under consideration, for the reason that; in the case decided, the claim to the lands
had been confirmed to the State by act of Congress; whilst in the case of the lands
under consideration the claim is subject to adjudication on.its merits by the Depart-
ment. The decision of March 25, 1889 (ibid., 369), is more directly applicable to the
case under consideration, and it will be observed it somewhat modifies the general
principleslaid down in the first-named decision relative to the action to be taken

“on unsurveyed lands.

This office has not sent a special agent 4o attempt to examine the land in the -
field, for the reason that, being unstirveyed, any portion that might be found o be
dry land, and theljefi)re not granted, could not be identified or deseribed by section,
township, and range, so as to distinguish it from the great mass of other lands,
swamp or otherwise, surrounding it.

The swamp land grant makes it the duty of the Secretary of the Intem(n t0 cause
the lands granted to bsidentified and to be listed. . The Commissioner of the General
Land Office identifies the lands granted and prepares the lists for the Secretary’s

* action, under the law and the regulations prescribed by the Secretary thereunder.

The reason why the lands in question have not.been identified and lists of them sub-
mitted to the Secretary for approval is, as indicated above, that as the law malkes
the forty-acre tract the swamp land standard, it is impossible to determine whether.

. or not all lands elaimed are swamp lands, since there is no basis for action on account

of there being no forty-acre tracts deswna,ted by survey. The regulations and
decisions of the Department appear not to prevent any anthoritative method of over-
coming the difficulty.

It appears that “The Everglades” is a large body of land the most
of which is swamp lands within the meaning of the act of 1850, and is
incapable of being surveyed, and having been rendered so by the very
agencies that induced the passage of the act itself. '

The guestion, therefore, presented by the report in your office letter
above may be stated, substantially, in these words: Can your office
issue patent covering these lands to the State of Florida, they being
unsurveyed and-dotted with islands of sueh character as to-exclude
the land composing them from the operation of the. statute, under
which the State of Florida ‘claims title?

As to that portion of “The Everglades,” which. was mcapable of sur-
vey in 1850, and has so remained until the present time, I have no
doubt tcuchmg the right and duty of your ofﬁce to issne the patent

" songht, -

The objectof the statute of 1850 (9 Sﬁaﬁﬁ., 519) was to enable the vari-
ous States to reclaim the swamp lands within their midst that were
unfit for cultivation. The provisions of said aect are as follows:

That to enable the State of Arkansas to construct the necessary levees and drains
to reclaim the swamp and overflowed lands therein, the whole of those swamp and

" overflowed lands, made nnfit thereby for cultivation which shall remain unsold at

the passage of this act, shall be, and the same are hereby, granted to said State.
Sec. 2. And be it further enacted, that it shall be the duty of the Secretary of the
Interior, as soon as may be practicable after the passage of this act, to make out an

~ accurate list and plats of the lands described as aforesaid, and transmit the same to

the governor of the State of Arkansas, and, at the request of said governor, cause a
patent to be issned to the State therefor; and on that patent, the fee simple to said
lands shall vest in the said State of Arkausas; subject to the disposal of the legisla-
ture. thereof: Provided, however, That the procecds of said lands, whether from sale
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or by direct appropriation in kind, shall be applied, exclusively, so far as necessary,
t0 the purpose of reclaiming said Iands by means of the levees and drains aforesaid.

Sec. 8. And be it further enacted, That in making ont a list and plats of the land
aforesaid, all legal subdivisions the;greater part-of which is ‘“wet and unfit for cul-
tivation,” shall be included in said list and plats; but when the greater part of a
sabdivision\is not of that character, the whole of it shall be excluded thérefrom. -~

Sec. 4. And be it further enacted, That the provisions of this act be extended to,
and their benefits be conferred upon, each of the other States of the Union in which
such swamp and overflowed lands, known as designated as aforesaid, may e situated.

The fact that tue lands in question have not been surveyed, and
more especially since they have. been determined to be practically inca-
pable of survey, can not affect the rights of any State under the pro-
visions of the above reecited act. This question has been settled by
the Department in the case reported in 8 L. D., 65, and re-affirmed in
the case reported in the same volume, page 369, in the following lan-
guage:

The failure to make a subdivisional survey of the township, can in no wise affect

_the right of the State nnder the grant to all of the swamp and overflowed lands, as
contemplated by the. grant, and the only purpose to be subserved by a subdivision
of the township is to enable the Secretary to determine whether by such subdi-
visional survey there might be one or more legal subdivisions, the greater part of’
which is dry and fit for eultivation. If, however, ¢ the whole of a township, or any
particular or specified part of a township, or thewhole of a tract of country bounded
by specitied surveyed or natural boundaries, is of the character embraced by the
grant,” a subdivisional survey of the township would not be necessary to enable the
Secretary to make out a list and plat of the swamp and overflowed lands in accord-
ance with the provisions of the act, because if ‘‘the whole of thefownship”” or the
whole of a tract of country bounded by specified surveyed or natural boundaries, is

‘swamp and overflowed, it necessarily follows that a subdivision of the land would
show that the greater part of each smallest legal subdivision is swamp and over-
flowed, and therefore of the character of lands described in the grant.

The soundness of the opinion of the Department as above quoted is
sustained by the application of the ordinary rules of construction to
the act of 1850. Keeping in mind that the leading object and intention
of the act was to convey such lands as are unfit for cultivation, it.

~ should receive that construction which will promote the execution of
that object. To limit the application of the statute to lands which
have been or can be surveyed Would be to defeat the very purpose of

'its enactment,

In 1st Kent’s Com., pa.ge 461, appears the following lucid statement
of the rule of construction apphcable to the statute under consideration:

In the exposition of a statute the intention of the law-maker will prevail over the
literal sense of the terms; and its reason and intention will prevail over the strict
letter. When the words ave not explicit, the intention is to be collected from the
context; from the oceasion and neeessity of the law; from the mischief felt, and
the remedy in view; and the intention is to be taken or presumed accordmo to What
is consonant with reason and good discretion. )

It is already settled by the Department that where swamp lands
“can be designated in the patent by metes and bounds, or by any other
accurate description which clearly indicates and describes the particu-



- 30 - DECISIONS RELATING TO THE PUBLIC LANDS.

lar land selected the want of a survey will be no ob]ectmu to the issu-.
~ance of patent.”

" In this case, I see no reason why patent may not issue covering “The
Everglades” upon an estimated area; and. designated by metes and
bounds, excepting therefrom all such islands as were at the time of the -
passage of the act of 1850 not included in the terms thereof.

In order, however, to make such an exception operative, it will be -
necessary, in my opinion, to have each of the islands, so excepted;
segregated by survey, so that they may.be specifically identified by
appropriate descriptions in the patent. ' It-is necessary to segregate

. such islands only as were fit for cultwatlon at the date of ‘the passage
of the act.

While patent may issue to the St_ate of Florida conveying an unsur-’
veyed tract of swamp land, if sufficiently described by metes and bounds,
or otherwise, still any exception from such patent of portions of land
within the boundary limits of said tracts would be inoperative, unless
such portions were designated aJnd speclﬁeally described in the excep-
tion.

" In the case of D(w1s s Administrator ». Wiebbold, 139th U. S, Repm ts,
507, it was held, substantially, that where patent issues under ﬁhe‘
townsite laws, although containing an exception of all mineral lands
embodied in the premises, carries with it the title to the whole tract,

_unless some portion of it was known to be mineral at the date of such
patent. Applying the principle therein erunciated to the matter
under consideration, a patent to lands, issued in conformity with the
provisions of the swamp land act above referred to, notwithstanding
an exception therein of lands fit for cultivation, would pass title to the
whole tract, unless the excepted portions were specifically deblgnated
as being excluded from the oper atlon of the statute at the date of its
enactment.

The pracmcal difficulty in ‘the Way can be obviated only by the
segregation of such islands and bodies of water as would not pass to
the State, in accordance with the provisions of the act under considera-

- tion. .

The -title to that portion of The Everglades, which was swamp
lands in 1850, has been in the State of Florida ever since the date of
the swamp land act, and 4 proper segregation of such lands therein as
are not swamp land within the meaning of that act will Tender such
title perfect, whether patent issues or not.

The segregation might be accomplished, either by the State in the
manner just mentioned, or by the government, or by both jointly, if a
survey is practicable, if not, then the intervention of Congress must be’
sought in order to adjust the claims of said State.
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DESERT LAND ENTRY—ASSIGNMENT.
i

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LaAND OFFICE,
: : Washington, D. C., January 26, 1894.
Registers and Beceivers, . -
U. 8. Lcmd Offices.
SIRS:
. In the matter of the abblgnment of desert-land claims, as. 1eoognued
" by the act of March 3, 1891 (26 Stat., 1095), I have to advise you that
this Department, in the construction of said act, holds that the assignee
must possess the qualifications required of the original applicant in the
" matter of ut1zenshlp and residence in the State or Telrltory in whlch
the land elaimed is situated. See 14 L. D., 565. ‘
You will, therefore, require the assignee, whenever the assignment of
a desert eIalm is filed in your office, to show the qualifications exacted
© of an original applicant under the desert-land law, in these particulars,
and -advise him that if he fails, within thirty days from notice, to make
the showing required, that his assignment will not be recognized -~ All
assignments filed, however, should be forwarded to thls office with due
report of action taken thereon.
Very respectfully, _ ‘
. . S. W, LAMOREUX,
Commissioner.
Approved: .
- HoKE SMITH, h g
Secretary. ‘

-

MOTION FOR REHEARING—EVIDENCE—OKLAHOMA LA.NYDS.
RoBB BT AL v. HOWE.

A motion for rehearing on the ground of newly discovered evidence should set forth
statements of fact showing in what manner such evidence was obtained, and
from which it may be determined whether the applicant has nsed due diligence.

The register and receiver-have no authority to exclude testimony offered at a hear-
ing, but may summarily put a stop to obviously irrelevant questioning. ‘

Confidential communications of the client to his attorney are not competent. evi-
dence in support of a charge subsequently made by the attorney against the

) entry of his former client.

Information of a general character as to desirable landsin Oklahoma, communicated
Dy another prior to the opening of said Territory, does not dlsquahty the entry-
man under the statute open ing said lands to ently

Secremr y Smith to the Commi ssioner of the General Land Office, Febm-
. ary 3, 1894,
(E. M. R.)
This case involves the SE %, Sec. 27 T.12 N,, R. 3 W,, Oklahoma
City land district, Oklahoma Territory.
The record shows that Henry Howe made homestead entry (Guthrie-
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series) for the above described tract on April 25, 1889. On May 9,1889,
Almira C. Robb filed an affidavit of contest against said entry alleging
that said tract was not settled upon or cultivated as reguired by law,
and that there were no improvements upon the land; and further, that
H:nry Howe entered and occupied the lands debembed before noon of
- April 22, in violation of the act of Congress and the President’s proc-
lamation opening the Oklahoma Territory to settlement, and that she
(the contestant) was the first to-enter and settle upon the land. \

On May 22, 1839, Frank H. Woodruff filed an affidavit of contest
against the ently of Howe in which' he alleged prior settlement and
the disqualification of Howe, b7 reason of violation of the law opemng’
the Oklahoma Territory, he havmg entered the Lerritory prior: to noon
on April 22,1889.

September 16,1889, John Burton filed an application for a heaung,
alleging that Henry Howe, the entryman, entered into a conspiracy
with one Chas. F. Howe, his son, to gain and hold possession of said
tract unlawfully, by means of the son entering the Territory before the.
hour of opening and occupying the land in dispute, and the subsequent
surrender of the land to the father, Henry E[owe, in pursuance of such-
unlawful collusion and fraund.

September 24, 1889, Burton filed an additional (Lfﬁda,v it-in the case
alleging that (,ontestzmtb Robb and Woodruff were each disqualified
‘by reéason of having been in the Territory, during the prohibited period,
in violation of law.

November 2, 1889, Burton filed a supplementary affidavit in WhIGh
he reiterated: the charges heretofore set forth, and asked -that all of
the said causes should be tried at one hearing.

"On November 27, 1889, Burton filed an additional affidavit in which
he set forth his foxmer charges more specifically. :

On February 16,1891, the case was heard,all parties being present
except contestant Robb who was adjudged to be.in default, and her
contest was dismissed; but subsequently, to wit, on February 17,
1891, her contest was, by the consent of all the parfies interested,
reinstated on an agreed statement of facts eoncerning her claim to the
land, of which the following is the substance: That she was in the
Oklahoma country employed as a domestic in the family of one Somers,
(who was in government employ) from 18388 up to and including the
22d of  April, 1889; that at 12 o’clock noou of that day she left the
residence of her employer and five minutes thereafter -entered and
located on- the land now in question. At the trial the contestant,
Woodruff, and the claimant Howe, entered ‘into an agreed statement
of facts as to Howe's alleged disqualification. .

That prior to the opening of what is known as the Oklahoma countbry as described

" in the act of Mareh 2 , 1889, and the President’s proclamation of March 23, 1889, the

decedent was 1es1d111cr in Manhattan, Kansas, and -‘was wholly unacquainted with
the lands decribed in said act of Congress and said proclamation; that his son Chas @
F. Howse, had been for some ime prior following his voeation of a photographer and
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had been within thé limits of said lands deseribed in said aet and proclmmbtibon 3

that said son wrote to his father, the defendant, after the issuance of said proela-

‘mation, describing the Oklahoma country as a-fertile and productive country, and
that upon said letter, thesaid entryman left his home in Manhattan, Kansas, and
came to Purcell, Ind. Ter. in order to be near the borders of said land on noon of
- April 22, 1889, the date and time at which said country was opepéd for settlement;
that on the Saturday of April20, 1889, said Chas. I'. Howe leatning that his father was
in Purcell, came to that point to see him; he not having seen the said entryman for
some time prior thereto; that while there in conversation with the said entryman,
he, the said Chas. F. Howe, told the defendant that the lands of the Canadian val-
ley were in his opinion, the most productive and fertile portion of Oklahoma, a fact
that was openly and notoriously known by all of the settlers upon the borders of the
said ecountry; that in said conversation when asked in regard to water and water
supplies the said Chas. F. Howe stated that he knew of but one spring in thatvalley,
an@ shab that spring was northeast of the Oklahoma Station, a distance of from three
" to one and one-half miles; and further stated that any of the lands within several
miles of said station, and lying within the limits of Oklahoma were fertile, and
what he considered good farming land; that this was the extent of any information
given to the said defendant; that the defendaﬂlt entered the Oklahoma country in
company with the neighborbood of from eight hundred to ‘one thomsand people on

what was known as the big train or. first train entering said country from Pur- -

cell, I. T., which train crossed the boundary of the Oklahoma counfry after two
o'clock noon of April 22, 1889; and arrived at Oklahoma Station some time after tw
o’clock, in the afternoon of said day; that said defendant jumped from said tr&_m
near the Oklahoma station on the east side of the track of the A, T. & 8. F. R. R.
ab the time of its arrival, and traveled in a northerly and northeasterly direction
for about three-quarters of a mlle searching for a vacant tract, or one upon Whlch
there was.no signs of settlemeut that hie th-re met his son, Chas. F. Howe; that said
meemng was entirely accidental, and not by any preconceived arrangement or plan;
that said Chas. I. Howe told him that he had staked a claim near the point where
they then were, and lying north and east, and the defendant went over to this place
in company with Chas. I, Howe, in the neighborhood of what is now known as the
SE. & of Sec. 27, T. 12 N., R. 3 W., being the tract in dispute; that upon arriving
upon said elaim the defendant said to his son in substance: I will go on further east
and get me a claim if I can, and said son after debating & few moments, said to the
father, thathe was an old man, and that he, Chas. F. Howe, thought he could get .
another claim and that he had better take the claim they were on; that the defend-
ant then and there’did enter into possession . of said claim, commence improve-

ments and from that time has continually resided thereon and improved the same, . '

that his son, Chas. ¥, Howe, left this tract at that time and went over upon another
1 Sec. of land and made settlement which 1 Sec. he afterwards contested as is shown
by the records in the case of Chas. F. Howe ». Samuel S. Beidler involving the NW.
% of Bec. 27, T. 12 N., R. 3 W.; that there was no collusion, agreement or arrange-
ment to-hold this or any other tract of land between the defendant Henry Howe
and Chas, F'. Howe, farther than above mentioned, and that at the time upon which
lie entered into the possession: of this tract, other paltles had been upon the same;
and placed stakes with their names written thereon, which settlement was not per-
fected or land not entered by them.

That no person qualified or disqualified from m'Lkmo an entrv in the said Okla-
‘homa was kept off that tract by the action of Chas. F. Howe by force; and that the
statement above named is the facts upon which the affidavit of disqualiﬁmtion of
Henry Howe is based. .

This agreement is to be used in evidence only as between the parties thereto,
Frank H, Woodruiff and Henry Howe. .

14469—vor 18 3




34 DEdISIONs RELATING TO THE PUBLIC, LANDS.

~Woodruff dismissed from the record his claim to priority of settle-
ment and based his case upon the’ d1squahﬁcat10n of Howe as above
set forth.

Burton, in pursuance of his cause of action, »sou(rht to lntroduce as

“testimony a conversation that had occurred in his office between him-
self and Howe. This was objected to as iucompetent on the ground of
its being a privileged communication between attorney and client, and
was so ruled by the register and receiver, who refused to allow Bmton
to divulge what then took place.

On June 19, 1891, the register and receiver rendeled their. joint
deecision in fcw(n of Howe, and held for dlSmle’Ll the contests of Robb,
. Woodruft and Burton. ,

-Burton appealed on July lb 1891, with pxoof of service on Howe -
and Robb but no evidence of service on Woodruff; subsequently,
however, he submitted—on June 8, 1892—affidavit of servicé on Wood-
ruff through his attorney by lcavmo a copy in said ‘Lttomey’* s office he
. being unable to make personal service of the same.

June 30, 1891, Woodruff appealed. Robb did not appeal.

On May 10, 1892, your office decision was rendered in which the
decision of the local officers was reversed, the entry of Howe held for
“cancellation, and the preference right of entry given to Woodruff.

On November 26, 1892, this Department refused to issue awut of
gertiorari upon the apphcamon of Burton.

January 3, 1893, Burton asked this Department to review the decmou
mendered on hlS appheatlon for writ of cextxmml on Nov ember 26, pre-

, cedmo :

June 7 1892, Henry Howe «Lppealed to this Department with proper:
proof of service; alleging in substance that the decision appealéd from
was contrary to the law and the evidence. The motion for review by
Burton of January 5, 1893, will be passed upon on the merits of the
case and for-such purpose it will be regarded as an appeal. ’

On Apnl 4,1893, John Burton filed an applicatioh for a rehearing

“in this cause upon the ground of newly discovered evidence. It is
accompanied by three affidavits, two of which refer to the qualification
of Woodruff which, in view of the finding hereinafter sét out, it is
unnecessary to conmder beyond the general question of dlhgence The
third affidavit refers to the quahﬁoatlon of Howe.

In Hilliard on New Trials, page 495, it is laid down that a new trial will not be
awarded on the ground of newly discovered testimony. when'it appears that the tes-
#imony was or ought to have been known to the party before the trial, and no suf-
ficient excuse is.shown for not procuring it. - Thére must have been no delay and
ihe proof of ‘diligence must be clear, (and it is added:) This rule. is one of great
rpractical importance and binding upon the court.

In the showing here made the applicant states the time at which he
‘became cognizant of the newly discovered testimony upon which he
‘bases his application for a rehearing, to wit, March 27, 1893, and.
.asserts that he knew nothing of such testimony and could not have
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" known of or furnished itat the day of trial. It may be assumed from his =
" statement that he discovered all of the testimony upon the date above
mentioned, which would be remarkable, if trne. There is nothing here °
to show that he has used due diligence. No evidence is given as to the
manner in which this testimony was obtained; as affirming the cbnclli-
sion of law that the applicant had used due diligence; on the contrary
- there is nothing here to indicate that the affiants were not personally
known to the applicant -at the time of trial and that this evidence might
not then and there have been obtained. ‘The affidavit of the applicant

for a rehearing should ¢ontain statements of fact for the consideration - -

of the Department, rather than couclusions of law. It is not with him
to decide whether he has used due diligence; the fact must appear
‘affirmatively. This it does not do in the case. at bar and the motion for
& rehearing is hereby refused.

July 6; 1892, Jacob W. Ragon appealed from the decision of the reg :
ister aud receiver refusing to allow him to make entry for the land in
controversy. The said appeal is directed to' the Commissioner of the
General Land Office and is hereby, returned for your consideration.

The claim of Robb was not prosecuted by dppeal and she is not now
before the Department.

‘Burton, as has been before sald sought to bring into evidence a con-
versation alleged to havetaken place between himself and the entryman

."Howe. The register and. receiver refused to allow this as they ruled
. the matter to be privileged. In this they wiolated rule 41 of pxa(,tlce,.
which p10v1des as follows: !

No testnnony will be excluded from the record by the register and receiver ou'fhe

~ .. ground of any objection theréto, but when objection is made to testimony offered,

the exception will be noted'aﬁd the testimony with the exceptions will come up with
the case for the consideration of the Commissioner. Officers taking testimony will,
" however, summan]y put a stop to obkubly irrelevant ques’monmw

"The latter clause certainly does not refer to evidence of this character,
because the evidence of such statements as the defendant might have’
made to his attorney most assuredly would not have been irrelevant . .
however much of the nature of a privileged communication it miay have -
been. The evidence of Harry Brown is to the effect that the conversa- -
tion referred to was not of a confidential nature, but I agree with the
local officers that the preponderance of the testimony shows that the
relation of attorney and client had been established between Burton
and Howe and that the testimony, if it were now in the record, ought .
not to be cousidered in connection with or determine the issues of this
eém_se. The effort. of Burton to introduce the testimony of Charles
" Howe procured by Henry Howe was clearly not competent as such

evidence was the personal right of the defendant. Thus it follows that
‘Burton has failed to introduce. competent authority in support of his -
claim which leaves Woodruff and Howe as the only parties now to be
considered. :
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The agreed sta,‘oement of factb upon which these two partles weént to
~trial is somewhat vagune and indefinite. After a careful study of its
. terms, it appears that the ground of disqualification of Henry Howe
. rests on these facts: That his son Charles Howe wrote to his father to
come to the Territory and take a claim; that on April 20, he, the son,
went outside of the Territory aund met his father at Purcell and then
told him that the lands of the Canadian Valley were in his opinion the
most productive and fertile—a fact that was generally known; that
when asked about water he told his father that the only spring he
knew of was distant from one and a half to three miles northeast of
Oklahoma Station. : :

It can not be maintained here by Woodluff that the meeting between

" the father and soun was the result of any agreement. or fraud for the
exach reverse is stipulated. Nor can it be said that the entryman took
the land as a result of a previous understanding between the claimant
and his son, for the agreement shows that when Henry Howe-and
Charles Howe reached the land in controversy, Henry Howe said: I
- will go on further east and get me a claim, if I can,” and that Charles

Howe, after deliberating a moment, said to his father that he was an

old man, and that he, Charles Howe, thought he could get another
--claim, and that he (Henry Howe) had better take the claim they were

on. . : »

The statement further says—¢“that there was no collusion, agree-
ment or arrangement to hold this land or any other, between the
defendant Henry Howe and Charles FF. Howe, further than above men-
tioned.” But this latter clause can not meau that the defendant and
Charles Howe m