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DECISIONS
RELATING TO“

THE PUBLIC LANDS. -

SETTLEMENT CLAITM—RESIDENCE.

- PAULSEN v. BLLINGWOOD.

{

The'&ood- faith of a seéttlement claim is not impeached by absences from the land to
earn money for the support of the family and the purchase of the Jand. '

_Fwst Asszstant Sccretary Sims to the Commissioner of the Geneml Land
Office, July 6, 1893. ‘

On February 16, 1889, John N. Dllingwdod filed his pre emption

declaratory statement (\To. 18,675) for the E. § of the NE. £, Sec 32,

- T. 24 N,, R. 5 B., at Seattle land office, Washington.

. On October 3 1889, he gave notice of his intention to make final-
proof in suppmt of hlS claum, before the local ofﬁcers, on December 20, -
1889, when his final proof was submitted. '

On November 19, 1889, Julius C. Paulsen filed a protest against the
allowance of said final ploof, fblleng—

That the said Ellingwood is & married man, and that neither he nor his wife have
lived continuously on said land for the space of six months last past; that said
Ellingwood has not made any valuable improvements on said land; thatsaid Elling-
wood has not cleared any of said land so as to fit it for cultivation; that while there.
i8 a house on said land, said Ellingwood did not put it there, but that it was on the
land when he filed thereon; that affiant believes that said Elhngwood is at present.
living in said eity of Seattle,

A hearing was. ordered for May 14, 1890, when the partles appeared
and submitted testimony. :
On July 28, 1890, the local officers rendered thelr opinion as follows:

It appears that Elhngwood improved the land inciuded in his pre-emption by -
erecting a good substantial log house of a value of $150.00, partially cleared five acres
‘and built a road thereto, all of a probable value of about $500.00.

1600—voL 17—1 S 1



2 "'; DECISIONS RELATING TO THE PUBLIC LANDS:
“That heis a-poor man and has leen unable b.yireajson of his poverty to bring his’ '
family to Washington ;. that he was compelled by reason. of his poverty to work at
his trade of earpenterm(r in the city of Seattle, drstent about eight-miles from the
‘Tand, to support his: family, secure means: for & hvehhood and to: caITy on the im-
provements on the place; that notwithspanding this; ie 'was on the place improving
it nearly every: Saturdev and Sunday and often at other times. :
‘We are therefore. fully satisfied -of the bona: fides-of the claimant and - therefore
recommend that Liis proof le accepted and the 1)1otest be dlsllllSSGd

-On appeal, by letter of May ‘)7 1892, you reversed the action of the :
local officers; reJeeted Elling Wood7s ﬁnal pl oof, and heId hrs declaratory
statement for cancellation..

An appeal now brings the case to this Department

The evidence in this case is conflicting, and upon some pomts irrec-
~ oncilable. The trial was had before the local officers, before whom the

witnesses personally appeared. The facts are somewhat unusufﬂ and
it seems to- be a case where “much must depend on the smroundmg
_errcumstances, and the character and conduct of the witnesses at the
- trial.” Tylel v. Emde (12 L. D., 94). - In that case it is said—

Tt is a familiar doetrine in the Department that the local utﬁeers, before whom the o
witnesses personally appear, have the advantage over-all appellate tribunals from
their opportumty to obseive the appearance and: beauncr of ‘the:witnesses, their
manner-in glvmg their testimony, etc.; and for-these reasons the Department looks ;
- with great respect on the conolusmns of the loeal officers as to ma.ttels of fact,

¢ This'is peeuhaﬂy a case for the apph(,a,tlon of this doctune, because
S0 much must; depend upon. whloh s1de in the eontroversy lies' the
truth, i
The land in dispute heS Wlthm about elght mlles from the land ofﬁce, .
~and the quéstion related largely to the good faith of the claimant,

which -depended in- a great measuré upon the difficalties which sur-

rounded him, and which were te a considerable extent allied to the

»gituation and locality, and would be better understood and appreciated

by those upon the ground than they can be here.

It appezus that the claimant left his family in Boston Mabsaohusetts,r
and went to ‘California, where he lost nearly all of his means in unfor-
~tunate investments. He then went to Seattle, Washmgton, where he
- arrived with about $250.00 in cash—the remnant of his proper ty. With
this he bought the possessory right and 1mp10veme1%ts of one Loftus to
and upon the land in dispute, who relinquished his claim thereto Feb-
~ruary 16, 1889. These impr ovements - consisted of .a substantial log
house srxteen by twenty feet, & well about ten feet deep, and about an
-acre surrounding the house partially cleared of timber. After the pur-
chase, on February 17, 1889, he moved on the land with ] provisions suf-
- fieient to last him several weeks. He then proceeded, with the assist-
~ance of others, to increase the clearing to about five acres, deepened -
. the well to fifteen feet, cleared a place for an orchard, and opened &
- road from his: claun to the main, road about three fourths of a mlle dis-

ﬁtant : : ~
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Ellmgwood was a carpentel and after his provisions were exhausted
he went to Seattle and obtained work at his trade to earn means to sup-

- port himself and his family in Boston, Massachusetts, who consisted of
a wife and two children He lived on his claim during all the leisure
time he could spare from his work, averaging about two daysin a week.
He had in his house, bed, bedding, furniture, provisions, clothing, axe,
cross-cut saw, and his tools, except what he used in his trade at Seattle.
He estimated the value of his improvements as follows—house, $150,
~well, $10, five acres of clearing, $300, road, $100, total, $560. He tes-

tified that he had no other home, that he wanted the claim as a perma- ..

~ nent home for himself and family, and that it was his intention to send
for his family to occupy the premises as soon as he got title to the land,
and could earn money enough to send for them, _
* The claimant seems to be an bonest, industrious man, and there was
no question made that he did: not work at his trade as he testified, while

absent from his claim. The sole question, therefore, is whether these

- absences, for the purpose specified, in view of all the circumstances of
© the-case, impeach his good faith. ' :

In Logan ». Gunn (13 L. D., 113, 115), it was held that—¢“Temporary
absences on business or on accouut of the poverty of the party do not-
interrupt the continuity of residence where the same has been actually -

- acquired.” See also Richard L. Williams (13 L. D., 42); Montgomery
v. Curl (9 L. D., 57). In the case of Lewis H. Pennell (8'L.D., 645),
whlch is smnlzbr to the present one in its 1mpmtant part1ct1]als the ﬁna,l :

- proof of the pre-emptor was accepted. - :

- In the case of Israel Martel (6 L. D. 566) the principle which seemsé

’apphoable to the present case, is announced as follows— )

The rule requiring actual residence of the claimant on the land for six months pre«
ceding entry, is for the purpose of testing the good faith of the claimant; but where
the good faith of the sefitler is otherwise sufficiently established, temporary absences
during any period of the settlement for the purpose of earning a living not inconsis-
tent with an hones$ intention to comply with the law, will be accounted. a construc—

- tive resulence

Iam of the opinion that, Judged by this rule, the. good faith of Elhng-
‘wood is not impeached by his absence from the land to earn money to
support himself and family, and to enable hlm to pay f01 the.land.”

Your Judwment is reversed,
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PRACTICE—AFI‘IDAVIT oF CO‘TTEST—EV[DEVCE

BUSH\IELL 2. EARL

- A defendant who appears in response to & citation and submits his testimony' with- .
out objection fo the affidavit of contest will not be subsequently heard to ques-
- tion its regularity.
P - Under-rule 35 of practice a notary pubhe may he plopelly designated to take testl-
mony in contest cases.
:The personsl delivery by the officer of testimony so taken, instead of sealing  and
" mailing the same as required by the rules of pmebme, does not preclude itis.con~ -
~sideration, in"the absence of a showmo that any Tights hiave been prejudiced.
thereby. 4
A party that fails to appea,r on the day fixed for hearing will notb be permitted to
plea,d Want of notice of ‘adjourned proceedings.

Fwst Assistant Secretary Sims to the C’owmsswner of the G—eneml Lcmcl
: Office, July 6,.1893. ‘

Sa,rah Eml has appealed from your demsmn of J uly 8 1892, holdmo
for cancellation her homestead entry for Iot L and the SE % of the NE. %
and the N.§ of the NE., Sec.19,T.24 8., R. 10 B. M D. M ,San Fran—
cisco, Californiay upon the contest of Edwm D. Bushnell

The contest was initiated January 25, 1890, by filing in the local
ofﬁce an affidavit, made before a notaly pubhe, of Monterey county,
‘California, charging: non-residence on the land, abandonment, lack of
good faith, lack of cultivation, dnd claim of residence elsewhere for
~more than six months, : :

- Notice was duly issued by the: register, citing the parties to appear
and offer their testimony before F. J. Alexmnder notary public, on
March 18, 1890, hearing to be had. at the local office, to. consider the
" testimony; on the 25th of the same month, ~All the parties.appeared
and-stbmitted their testimony before said- notary, without objection
from-either side. . This testimony, after being duly signed and certified,
- was delivered’in person by the notary takmg the same to. the local

- officers.

It appears tha,t on-March 25, 1890, the day set for the hearmg at the .
. local office; the office of reg1ster was vacant, and for this Teason the
hearing was postponed, but not to -day fixed, and it was not until -
December 12, 1890, that the local officers rendered their decision
recommending the entry for cancellation. :
. The defendant’s attorneys did not appear on March 25th,: the day

set for the hearing, and were never notified of the deferred ‘hearing.
They-now complain that the proceedings were irregular and illegal
from the start, because: 1st, The affidavit of contest was sworn to
before a notary public, and: for that reason the contest should. have
been dismissed. :

ThlS objection can not be sustalned beeause they appeaaed in obedi-
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ence to 8 suminons fromthe register based on said afiidavit, and entered
into the - frial before the duly commissioned notary, without protest
or objection to the afidavit. Having so appeaved and submitted
their testimony, this defendant must be considered as having waived
any irregularity in the process or method by Whl(,h she was brought

. into court.

2d, It is insisted that thereis no authomty in law for a notary public
to hear the testimony. - '

The manner of conducting these mvestwatmns is not pomted out by
statute, but left to the Commissioner of the General Land Office, with
the approval of this Department to make rules and regulations for the
conduct of the same. .

Rule 35 of the Rules of Practice says that testimony in contest cases
may be taken ¢in the discretion of registers and receivers” before
a United States commissioner or other officer authomzed to admin-
ister oaths. '

By numerous decisions’ of this Department a notary public is held
to-be one of such ¢ other ofﬁcers,” and the history of these litigations
shows that notaries- pubhe are frequently designated to také such
testimony when the witnesses are not convenient to the loeal office.

The third contention is that there was substantial error on the part

_ of the local officers in hearing the case at a day different from that

specified in the summons, without notifying the claimant of the day
subsequently fixed. for such hearing. ,

This objection can not be sustained. ’.Dhe original notice informed
the claimant that the hearing would be had on the 25th of March, 1890,
and it appears from therecord that the elaimant did not appear on that
day, either-in person or by attorney. The notice was regular and cited
her to appear upon that day.

If-she desired to be heard at such hearing, it was her duty to : appear,

- and, although the -hearing could not have been had at that time owing

to the vacancy in the office of register, yet the receiver was authorized
to adjourn the hearing from -time to time until the vacancy could be
filled and the case considered. By thus appearing she could have been -

* informed as to the day of hearing.

The original summons brought her into court, and in contemplatlon
of law she was thenceforward properly in court for all purposes, and. -

charged with notice of all proceedings in connection with the case on -
* trial.

But aside from this, there seems to be no real merit in the objection, -
because it is not shown that the claimant has lost any right by her

- failure to be present at the hearing. The evidence was all taken before

the notary public, and it only remained for the register and receiver to
consider such evidence on the day set for the hearing and render their
decision thereon. If it was shown here that claimant had any substan-
tial reason for being present thereat, such as ‘asking to be allowed to
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1ntroduce other important m&terla,l ev1dence that Would probmbly‘

- change the judgment, with a proper exciise f01 not having submitted
~ it before the notary, in the exercise of my supervisory authority, I

mlght properly allow a rehearing for that ‘purpose. But no such show-:

ing is made, and I am asked to set aside the Jjudgment and proceed-
ings, and dismiss the contest upon the technical grounds above stated. ‘
oo The claim that your judg ment should be arrested, because the notary '
' personally delivered the testlmony to the local ofﬁcelb, instead of sealt

- ing and mailing it, as contemplated by the rules of practice, is without.

'  merit for the same reason—namely, it is not shown that any of the

. rights of claimant were prejudiced thereby. The evidence reached the

office without alteration; it was duly considered and judgment ren- i

 dered thereon, and I shall not disturh it for the sole reason that the .

_record was received. from the hands of the notaly, msnead of the post-

“ master.

The testimony has been examin ed and inmy opmwn dea,l ly sustains
your judgment. ,
, There was a motion ma,de before yom ofﬁce to consolldate this case
- with that of C. R. Bushnell ». William L. Earl; which motion does not

seem to have been act;ed upon by your 1)16(19(}6&.801 It is hereby over- -
ruled. BNt

:The Judgment fmppea;led f10m is afﬁ1 med

RAILROAD GRANT~ADJUSTMENT.
- FLORIDA CENTRAL AND PENINSULAR R. R. Co.
(UN ReEvIEW.)
i The rlght to the graut couveyed by the act of May 17, 18:)6 Has miot been forfeited
: by any act of the Florida R: R: Co, or its’ successors, and the State-has by no act
~of its lecns]ature denied ‘to s#id company the beneﬁts of: said. grant -and it is.

- therefore the duty of the Department fo- a.dgust said grant in accordance Wlth
““the prov1s1ous of said act. : : . B

Secretwy ;S’mzth t0 the 00m7msswner of the Geneml Lcmd Oﬁice, Ju[ J 7
1895

A motion has been filed by the Hon. Wﬂkmson Call, askmg that the -
© aetion of the: Department, on Februaly 15, 1893, approving certain
lists of lands to the State of Florida on aocount of the grant:made to: -
said State to aid in the eonstruction of a ra,ﬂloa,d “from Amelia Island

" on the Atlantic to the waters of Tampa Bay, with a bla,n(,h to (;edar

- Keys.on the Gulf of Mextco,” by the act of May 17 1856 be revoked: -
and set aside. :

I thereupon dirécted that actlon upon sa,ld apploved lists be sas-. :

. pended until T could examme into the matter complained of. T have
: “Slnee heard ‘oral argument in supporﬁ of smd motlon, and aftel a full ,
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and careful consideration of the whole questlon, T see no reason to
revoke the action of my predecessor.
I have also examined carefully every act passed by the State of
Florida to which attention was called in the argument on said motion,
- and, in my judgment, most of the acts referred to have mo apphcatlon '
- %o the issues involved in this controversy. Upon an examination of the
acts of the legislature of Florida that bear upon this question, I donot
find that any declaration has been made by said State that the com-
pany was not entitled to the benefits of the grant of May 17, 1856 nor
that any action was taken. by said State attempting in any manner to
- impair the rlghts of the road thereunder, which became vested upon
“the filing of its map of definite location in 1857. '
By reference to the several decisions made by this Department upon
- the issues now mvolved it ‘will be seen that tha right of this road to
the grant under the act of May 17, 1856, has never been questioned,
Secretary Chandler, in his decision of Apml 29, 1876, refused to allow
the company to file a map of definite loeat-ion of 'the.ro'ad after the
“expiration of the time within which, by the terms of the grant, the foad
was required to be completed. But when the question came before
Secretary Schurz, it was upon the application of the company to file a
" eopy of the original map of definite location, made in 1857, and filed
- with the Commissioner of the General Land Office, which was allowed
on January 28, 1881. His decision was affivmed by Secretary Teller in v
his deecision of January 30, 1884 (2 L. D., 561); by Secretary Lamar on
August 30, 1886 (5 L. D. 107), and by Secleml y Noble on March 2, 1893
(16 L. D., 217)—all holdmg that the right to the grant conveyed -by
the  act of May 17, 1856, has not been forfeited by any act of the

Florida Railroad Oompany or its successors, and that the State of

. Florida has by no aect of its legislature denied to said company the
benefits of said grant, but has through its executive recognized the
rights of said company thereunder, and that it is therefore the duty of
the Department to adjust the grant in accordance with the provisions -
of said act. Every question presented by Senator Call in the argu-
" ment upon this motion appears to have been fully considered and passed. -
upon by my predecessors; and the several acts which he refers to

‘and cites in support of his position that no location was ever made .

within the lifetime of the grant, and that no grant of this land was
“ever made by the State to the Florida Railroad Company, and that the
State of Florida by continuous legislation since 1866 has repeatedly
denied to the Florida Railroad Company any of the benefits of this
~grant, were fully considered by my predecessors.in. then bevelal decl-_

_ sions, and a contrary conclusion reéached.

No additional fact has been submitted, nor any law veferred to, that :
“was not considered by the Dep'utment in the deecisions heretofore
rendered; and, as I find no error in the conclusion reached, I must
deny the motion, and direct that the order of April 10, 1393, suspend-
ing the approval of said lists, be revoked. - ,
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SoUTH OKLAHOMA v. COUCH ET AL

Motion for review of depaltmental decision of Feblumy 14, 1893, 16
L. D., 132, denled by. Secre’faly Smith, J uly 7, 1893 :

A . . . h A

. RAILROAD GRANT—WITHDRAWAL ON GENERAL ROUTE.
o CoLE v. NORTHERN PacIFic R. R. Co.

Section 6 of the grant of July 2, 1864, to the Northern ‘Pacific railroad company pro-
vides for but one legislative withdrawal.on the filing of-a map of general route, -
which hecomes at once effective on the approval of said map, and exhausts the
legislative will with respect to such preliminary withdrawal, and precludes the
subsequent exercise of executive authority to make a further withdrawal forsuch
‘purpose on asecond or dmended mayp of general route. -

The map approved August 13; 1870 designated the general route of said road throuigh
the Territory of Washington, and anthorized the only withdrawal therefor. - The”
later withdrawal ‘hased.-on the amended map of February 21, 1872, was without -
ammmwdhwmﬂmwmﬂmmwmm%ﬁw@%wm%mmmmnM%M&
ment rights;

During the pendency-of a-motion for review before the Department the General Land -
Officeis vuthout Jjurisdiction +to make any dlsposﬂnon of the lands- involved.

Secretary Smith to the Commissioner of the Geneml Land Oﬁice, Julg/ 7,
: 1893, :

On Angust 2, 1888, the Department rendered a decision in the case
of the NOlthern Pa(,lﬁc Railroad. Oomp@ny »..Guilford Miller (7 L. D.,
100), affirming the decision of your office refusing to. cancel the home— :

- stead entry of Miller, for the SE. % of Sec. 21, T. 15 N., R. 42 E., Walla
Walla, Washington. . After said declsmn was rendered, the- case of
Charles Cole ». Northern Pacific Railroad Company, then pending be-
fore the Department on. appeal of Cole from the decision of. your office
rejecting his application to make homestead entry of the SE. % of Sec.

19, T. 16 N,, R. 44 E, Spokfme Falls, Washington, was decided——the
Department holding that the facts are in all essential respects similar
‘to those in the case of Nmthern Pagcific Railroad Compaiiy ». Guilford
Mﬂler and for the 1ezbsons thexem glven 1eversed the  decision: of your'

- office.

Sumlar decisions were: made in elghty othel cases agmnst the same -
company reversing the action of your office rejecting the respective
applications, and hOldng thmt all of said cases are controlled by the
decision in the:case of Guilford Miller. '

No motion for review was filed in the case of Miller, and the decision
of the Department, so far as it affects his rights, as against therailroad. -
company, has become final. But in the case of Cole and in the other
cases - above mentioned motions for review were filed within the time
prescribed by the rules, which have since been pending in the Depart-
ment undetermined. - ‘ ' o
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- The grounds of error alleged in said motmn are as follows:
g

1. That the Secretary erred in holding that said lauds, at the date of

the several applications, were public lands open to entry; and

2. That the Secretary erred in holding that the withdrawal of lands
,thﬁh etofore made by the. Depmtment was null and void :md without .~

effect. o .

As all of these cases are controlled by one or the otheér principles
ruled in the case of Guilford Miller, counsel for the railroad company
ask that said decision, so far as it controls the casés now peudlng on
review, may be reconsidered and ovelruled

A correct solutlou of the issues herein presented depequ mainly
upon a proper construction of the 6th secmon of the act making the -
grant to said company. |

The act: of July 2, 1864 (13 Stat., 360) incorporating the Northeln
Pacific Railvoad Company, granted to said company, to aid in the con-

struction of a line of road between certain points designated in said -

act, every alternate section of public land not mineral, designated by
odd numbers, to the amount of twenty alternate sections per mile, on
each side of the road within the territories, and ten alternate sections
per mile within the states, that werefree from certain conditions therein
named atthe time the line of said road is definitely fixed, and a- plat
thereof filed in the office of the Oommlsswner of the General Land
Office—

“ And whenever, prior to said time, any of said sections or parts of sections shall
have been granted, sold, reserved, occupied by homestead settlers; or pre-empted,
or otherwise disposed of, other lands shall be selected by said company in lien there:
of, under the direction of the Secretary of the Interior, in alternate sections, and
designated by odd numbers, not more than ten miles beyond the limits of said alter-
nate sections.

In the 6th section it was further enacted:

That the President of the United States shall cause the lands to be surveyed for

- forty miles in widch on both sides of the entire line of said road, after the general
route shall be fixed, and as fast as may be required by the construction of said rail-
road; and the odd sections of land hereby granted shall not be liable to sale, or en-
try, or pre-emption before or after they are surveyed, except by said company, as

provided in this act; but the provisions of the act of September, eighteen hundred ‘

and forty-one, granting pre-emption rights, and the acts amendatory thereof, and of
the act en’mtled “Anact to secure homesteads to actual sebblers npon the public do-
main,” approved May twenty, eighteen hundred and sixty-two, shall be, and the
same are hereby, extended to all other lands on theline of said road,; when surveyed,

excepting those granted to said company. And the reserved alternate sections
shall not be sold by the government at a price less than two dollars and fifty cents
per acre, when offered for sale.

In construin g this section, the essential conclusions reached by the Sec-
retary arve: (1) That said section provided for a leOISlatwe withdrawal
of lands within the granted limits upon the filing of a map of general
‘route, which became operative upon the approval of the map, without

‘any other act-on the part of the executive authorities, and that the
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1eglslature having: deﬁnltely -expressed- the tel ms upon which a prelim -
- inary withdrawal should be made, and the conditions and extent of -
- such withdr awal its will must be taken to have heen exhaustively ex-
pressed, and any other withdr awal is without legal force or effect; and -
(2) That said section having expressly provided for a Wlthdrawal of

-0 lands within the grzmted limits, upon the filing of an approved map of

general route, and directing that the pre-emption and homestead laws -
shall be extended over all other lanids along the line of said road, isa
mandate effectually prohibiting - the exercise of executive authonty to
withdraw lands within indemnity limits; and (3) That the lands with-
in an Indian reservation created by a trea,ty, prior to the grant, and
' falling within the limits of the grant, passed to the company in fee,
subject to the Tndian right of eccupancy, which the government will at.
its pleasure extinguish, and thérefore afford no basis of claim to select
other lands in lieu thereof. , :

That the statute. itself, by operation of its own f01ee upon the filing
and the approval of a map of general route, 1mmed1ate1y withdrew from
sale entry, or pre-emption—except by the company—all the odd sec-
tlone within the prescribed limits not affected by the exceptions con-
tained in the act, and that such withdrawal derives no force or efﬁcaey

from the order of the executive, is so well settled by the decisions of

the courts and of this Department that it is unnecessary: to: discuss the

- question. Buttz . Northern Pacific Railroad Company (119 U. 8., 71);
Southern Pacific Railtoad Oompa,ny v. Orton (6-Sawyer, 178); Tlepp U
Northern Pacific Railroad Company (1 L. D., 382); Hayes v. Parker
etal. (2 L. D, 504), Northern Paelﬁc Raﬂroad Gompany (bopp s L. L.
“1st.Ed., 377).

*The coneetness of thls proposfmon bemg mamfesb the Secretaly con-
cludes that a withdrawal upon general route, havmg ‘been once made -
by force of the. statute itself in accordance with the legislative will,
independent of any act of the executlve. there was.no authority in the
Secretaly fo revoke such Wlthdra,wal a,nd to substltute anothﬂl thexe
for, o :
1t is unnecessary to discnss: aﬁu Iengnh this prmclple, and I nnght dls- :

miss this branch of the subject with a simple reference to the reasons

assigned in the Guilford Miller case, but, upon further 1nvest1gat10n, I
find that caseis supported notonly by the decisions of the cour ts, but by
those of this Department and I fail to ﬁnd any ruling of the Depart-

ment in dir ect conflict with it. ~

" The case of Buttz ». Northern Pacific Railroad Compa,ny supm, is.
'authm ity in support of this view. That case involved the right to an

" odd section in the Territory of Dakota, Iying within the forty mile

limits, as showit by map of general route filed in the’ General Land
Office; February 21, 1872. This was the only approved map of general
route designating the proposed location of the said road through that
territory, The court, after obsel ving that the act not only contemplated
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the filing of a map by the company in the office of the OOmmission'ei,
showing the definite location, but also contemplated a preliminary des-
ignation of the general route of the road; and the ‘exclusion from sale,
entry, or pre-emption of the odd sections within the granted limits on
each side thereof, until the definite location is made, says:

‘When the general route of the road is thus fixed in good faith, and information
thereof given to the Land Department, by filing the map thereof with the Commiis-

sioner of the General Land Office, or the Secretary of the Interior, the law withdraws
from sale or pre- emptlon the odd sections to the extent of forty miles on each side..

If, by the filing of & map of general route by the company and approval
by the De‘partment, the lands are by force of the statute withdrawn
from sale, entry, or pre-emption, until the filing of the map of definite
location, it must follow that there is no-authority in the executive to
revoke and annul such w1thdlawa.1 and to substitute another therefor.

So far as it affects the rights, pmvﬂeges and powers that attach by
force of the statute itself, the fixing of the general route and the defi-
nite location of the road are controlled by the same governing prineiple. -

When the map showing the definite location of the road is filed in the
office of the Commissioner of the General Land Office, the route is then
established, and from that time the right of the company to all lands
of the character contemplated by the grant within the preseribed limits

attaches absolutely by force of the statute, independently of any other = °

aet on the part of the com pany or of the Secretary’s order withdrawing -
the lands, or giving notice thereof to the local land officers. Theroute
- as then definitely fixed ceases to be the subject of change, either at the
volition of the company, or of the executive authorities of the govern-
ment, for the reason that Congress having prescribed the terms and
'condltlons upon which the grant shall attach, and those terms having
been complied with, they can be changed only with legislative consent.
Van Wyek ». Knevals (106 U. 8., 360); Walden v. Knevals (114 U. S
373).

The same principle oonmols in the withdrawal and resew&twn of .
lands by the filing of a map of general route, where such withdrawal
is provided for by statute, independent of executive action. In. the
grant to this road, OOBgless has definitely prescribed the terms and
. conditions upon which a preliminary withdrawal shall be made, and
the terms having been complied with, and a withdrawal made by. force
of the legislative will, it must, upon the principle above stated, require
the consent of the power that created. it to authorize a change of route
that will operate to annul such Wlthdrawal and create another in lieu
- of it. :

This questlon was directly presented and consulel ed by the comt in

the case of the Southern Pacific Railroad Company v. Orton (6 Sawym,
'157).. The 6th section of the act of July 27, 1866 (14 Stat., 292), grant-
ing-lands to aid in the construction of the Southern Pacific Railroad,-
is identically the same as the 6th section of the act incorporating the
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Northern Pacific Railroad Company.  After 1eclt1ng said section, Judge
Sawyer, Who delivered the opinion, says (pp. 178-and 179): '
Instantly upon the filing of the plat, the odd sections within the prescnbed limits

_on each side of theline'indicated became affected by these provisions; and thestat-
ute itself, proprio vigore, withdrew them from sale, entry, or pre-emption, except by

the company. . .° ... . There is no provision requiring the: Seeretary of the
Interior to issue any order W1thd1aw1no them-—the act itself hqs tlmt opemtlon by
its own force, * * * # #

So thereisno a,uthoutv anywhere in the zwt for-the Secretary ol the Tntenm to
revoke the withdrawal; or restore the lands to market, or subjéct them to pre- emp-
‘tion. - His various orders were nullities, as he had no autherity: whatever to repeal
or modify the act of Con«vle%, expressly w1thd1aw1no~ these lands from pre- emption,
“-or other dlsposnnon .

Now, if the Secretary has no power to revoke o wzthdmwal made by
force of the statute, or to “lepeal or modlfy the act of Congress ex-
pressly withdrawing these landq,” it must follow that he has no power
‘to-make any other withdrawal on general route, uuless it be conceded .
that two such withdrawals of different lands could exist at the same
‘time—the one made by statute, and the other by executive action.

This prineiple was also recognized by Secretary Teller in the. case of
Hayes ». Parker et al. (2 L. D., 554), which involved the right to a tract
-of land in. Washington Telrltmy, within the limifs of -the Wlthdlawal
of August 13, 1870, for he says:

It is well settled that the ﬁhng of the map of general route under section six of
the'act in question operates as a legislative w1thdrawml of ‘the lands within its lim-
its; and if the general Toute ag marked out upon the diagram of August 13, 1870, had
been regarded and treated by the company as the real, permanent, and fixed general
route of the Toad; it would probably not have been within the power of ‘this Depart--
ment tv afford any 1ehef to parties ma,klng enfmes before actual notice of the with- -
drawal,

*‘Again, he says, “ the act in the question p10v1des for but one line ot
general and-one of definite location,” and,again: “And a further ques-
tion is presented whether-lands Wlthdlawn by legislative will can be
restored to the public domain by executive action.”

If the act provides for but one map of general route and one of” deﬁ
nite location, and if the executive has no authority to restore to the pub-

lic domain lands withdrawn by legislative will, it must follow as a neces-
sary conclusion that when the routes are once established, either of
definite location or of general route, they have ceased to be the Slle ect
of ehange, except by legislative consent.

This is the logical effect, of the puuelples laid down in the cases above
referred to, and I do not see that it is in conflict with the prineiple
urged by counsel for the company, that the executive department has
the power to withdraw lands for the benefit of the-grant within the
granted limits, without any direction expressed i inthe act. - :

In dle’llSSlD“‘ this question, counsel for the road conceded, for the.

"sake of aloument that the leglbla,twe Wlthdmwal attached upon filing-
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and approval of the map of general route of August 13,1870, and: that
no legislative withdrawal attached upon thefiling of the map of amended:
general route in February, 1872; but they contend that the withdrawal
of 1872 does not depend for its validity upon statutory authority, but
upon the authority of the Secretary, in the exercise of his supervisosy
power, to make withdrawals for the benefit of the grant.

In the case of Julius A, Barnes (6 L. D.,522), Secretary Vilas, in con-
sidering the question as to the right of the executive to make with-
drawal of lands in the absence of express statutory authority, said:

“From an examination of the cases in which this question has been either ]iir,edtly
or indirectly adjudicated, the rule may be fairly deduced that in all cases ofsgrants
of land to aid in the construction of railroads, where there is no statutory denial of
the right to. withdraw lands for the benefit of said roads, either by the grant itself”
or by other statutory enactments, the exercise of such right by the executive would
have the effect to reserveé the lands so withdrawn for the purposes of the grant, -
although such withdrawal might not have been contemplated by the grant.

The cases referred to were those of Wolcott ». Des Moines Company,
_ b Wall., 681; Riley v. Wells, cited in. Wolsey ». Chapman, 101 U. S,,

755, and other kindred cases, all of which are relied upon by counsel
in support of the validity of the executive withdrawal made upon the-
map of general route of February 21, 1872. - But it will be observed
that in all of those cases there was no statutory denial of. the right,
nor any provision in the act for a legislative Wlthdxawal But the
grant to the Northern Pacific Railroad Gompany, having definitely
preseribed the terms and extent of a withdrawal on general route, by
‘necessary implication, denied the power of the executive to withdraw -
lands for the same purpose.
They however deny the proposition that but one map of general
rToute was authorized or could be located so as to earry with it the
- franchise of a legislative withdrawal; and further insist that the map
of August 13, 1870, extending from the Montreal river in Wisconsin to.
the Golumbla river in the Territory of Washington, was never approved
as to that portion thereof lying in Dakota, Montana, Idaho, and Wash- -
ington, and that no legislative withdrawal took effect until the map of
February 21, 1872, was filed, which was the first map of general route
of the entire road filed by the company. Hence, fhe question as to which
was the map of the general route contemplated by the actis a material
issuein the case. In support of this proposition, the company contends
that the resolution of its executive committee did not authorize the
location of a preliminary route and the filing of a map thereof west of
the Rocky Mountains and east of the Columbia River; that before.
action was taken on said maps by the Secretary, the company withdrew
the map for -that portion of the line, and requested the Department to

- take no action thereon, and that this action on the part of the company-

“was assented to by the Secretary of the Interior. They also cite the
decision of Secretary Teller, in the case of Hmyes v, Parker et al., 2.
L. D 554, in support of ’olns theory. :
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A full hlst01y of -the ﬁhno of the sevelal nmps of oeneral 1011te by - -
the company is given in the decision in the Guilford Miller case, but it
is unnecessary to make reference to auy earlier ‘maps-than those.of
Aug ust. 13, 1870, as they were the first maps ﬁled by the. eompany that
“received the: appmval of the Department.

On July 30, 1870, the company filed: with the Secletary of the Inter-
ior two maps of general route, one exhibiting that portiou of the road
~beginning at a point on Lake Superlor at the mouth: of the Montreal
River,and extending thencei n awesterly direction toa pointon the right
" bank of the Columbia River, opp0s1te the mouth of Walla Walla river in
Washington Terntory. the-other from the last named pomt extending
along the course of the Columbia River to a point about the first range
- line west' of Willamette principal meridiéin, and from thence to Puget
‘ Sound accompanying the same with the affidavit of the chief engineer
of the company, and asked that Wlthdl‘&walb of land be made in ac-

cordance therewith. : ‘
On August 4, 1870, the ehlef engmeer of-the eompany addlessed the -
: ,foHowmg letter to the Secretary of the Inteuor-

From infofmation 1ecelved from my ass1sta11ts in Montana and Idaho since my re-

~4urn here from ‘Washington; it is probable the Northern: Pacific Railroad Company: |

may wish ‘to vary the location-of  that: portion of ‘their, line situated between the
motith of Boulder ereek on Jefferson riverin Montana and the Columbia-river.
. There is réason t0'fear that the valley of the Sal mon river may befound 1mp1act1-/
cable, in-which case the company will e compelled to take the next va.lley to the
north of it—the Clearwater. : :
The president of our company. is fubsent for some days in anesota and I desn‘e' :
you mot t¢ take any action on the portlon of the route named untll he retmns or I :
can communicate W1th him. : :

- To whlch Secretary Cox, on August5 18(0 1ephed as follows
I have received your letters of the 2d and 4th inst.—the first relatmg to the legls-

1&1310]1 as to the main line and brancl of the Northern Pacific /Railroad; and the -

" second stating it may be necessary to change: the route of the.road in Idaho from the

valley of the Salmon river:to that.of the Clearwater, and asking suspension of action

on that portlon of the map until you can advise with the President of the Company.

- In'reply, I state that I'see'no ohjection to a compliance with your request alld e~
tion will be accordin gly suspended

These are the only . letters, a8 shown by the ﬁleb and records of thls v

Department, that passed. between “the. Semetaly and - officials of the i

railroad company relative to the suspension ofthe map of° genemlloute
as to the part of the road covering the lands in controversy.

. On August 13, 1870, Secretary Cox tla,nsmltted to the 00mm1ss10ner
these maps, w1th the followmg letter of that date:

I transmit herew1’ch two maps showmo the des1gnated route of ’the Northern
~Pacific Railroad.

You will immediately direct the proper local land ofﬁcers in'the States: of \Vlscon-
sin’'and Minnesota to.withhold from sale, pre-emption, homestead andother disposal,
“the odd-numhered sections nob sold; reserved and:to theh prior rights have not
attaehed Wlthm 20'miles on each sule of the 1011te, and 1n like manner direct;’ those
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ofﬁcers in Washington Territory to withhold sieh odd-numbered sections as Yie south
of the town of Steilacoom. The unsurveyed as well as surveyed lands will be included

“in the reservation, and you will direet the local officers to give notice accordingly,

and .as the sownship plats are received by them, they will make the p1ope1 notes of

- reservation theréon.

The withdrawal Wlll take effect from the receipt of order at the local office.

It‘wﬂl be thus seen that these maps were approved for so much of
the road as passed through Wisconsin and Minnesota on the east, and -

through Washington Territory on -the west, and rejected for all that

part of the road extending through the Terntoues of Dakota, Montana,

“and Tdaho.

But, on page 6 of their ¢ Supplemental brief on review,” counsel for
the company state: “The Secretary, by mistake and without the con-
sent of the Company, apploved the map as a p1 ehmlneuy line in Wash- |
ington Territory.”

From an investigation of the records of the Depal tment Famun able

" to find any evidence to-indicate that the withdrawals made in Wash-

ington Territory upon the maps filed with the Commissioner, August
13, 1870, were the result of a mistake, but, on the contrary, the action
of the Secretary, in transmitting the maps to the Commissioner nine
days afterwards, with instructions to make withdrawals thereunder in
‘Wisconsin, anesota, and Washington, without exception or qualifi-
cation, and the acquiescence of the company in such-action, would rather

" seem to indicate that the engineer had communicated with the presi-

dent of the company, and that no reason was urged why action should

not be taken upon the maps. At all events, the Secretary, on August '

13, 1870, ordered the Commissioner to direct the local officers ¢ in Wash-’
mgton Telutory to withhold such odd-numbered sections as lie south
of the town of Steilacoom.”

- It is contended by counsel for the company that this ordel of the
Secretary had reference only to those lands that lie south of the town

-of Steilacoom on the line running north and south ‘from -Portland to

Puget Sound. ' That this is not the proper construction of the Secre-
tary’s order is evident from the fact that, under this order, the Com?
missioner withdrew all the lands in Washington Territory along the
line from Steilacoom to the mouth of the Walla Walla river, and his ac- -
tion in making such withdrawal was fully warranted by the terms. of
the order.

The map of general route filed with the Secretary telmmated at the
international boundary line, and, as the Secretary was in doubt as to
the right of the company to term_inate its line further north of the first
point where deep water is found, he determined for the time to make
Steilacoom the extreme western limit of the grant. His direction to
withdraw such odd sections as lie south of the town of Steilacoom was
equivalent to a declaration not to withdraw any lands along the desig-
nated route further north than Steilacoom, and this is evident from the
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letter addressed by Secretary Cox to the chief engineer of the com-.
pany, on August 13,1870, the very day on which the maps were trans-
mitted to the Commissioner, as shown by the following extraet: -

The line in. said Territory skirts along the entire eastern shote of the waters of
Puget Sound. . Theline as thus run passes many places where deep water is found
and-no necessity for terminating it-on the boundary line can. be: perceived. The
grant is ¢ to some point. on Puget Sound,” and does not, as I conceive, recognize any
- rightin the company to cover and contml all the waters connected therewith. I
have therefore, directed the Commissioner. to- withdraw the odd-numbgred sections
within 20 miles on each side of the route in Wisconsin and Minnesota, and in Wash-
ington Territory only to w1thdra,w such seetions south of the town of Steilacoom. -

When the maps of July 30 1870 were ﬁled they were accompanied
by the affidavit of thie chief engineer of the: _company, certifying that
the route was so far definitely fixed by resolution of the board of direc-
tors as to make it the duty of the executive to withdraw the lands
from sale or-entry, and the maps defining with precision and certainty
the line of the road were stated by the engineer to'be the result of sur-
veys and explorations made for the purpose of determining the proper. loca-
tion of the road. -1 can not conceive how words could be more aptly
framed to indicate with certainty that it was -the intention of the com-
pany that the route designated by these maps should be the general
route contemplated by the act, or to bring it more clearly within the
rule laid down by the Supreme Court in the case of Buttz . The North-
. ern Pamﬁe Railroad Company, where they say that: e

The general route may be considered asfixed when the: oeueml course and direction

are determined affer an actual examination of the country, or’ from & Iknowledge of
.it, and is designated by a line on a map showing the general features of the adjacent
‘eountry, and the places through or by which it will pass.
. +While there is confusmn as to what was the real cha,racter of this
map; produced at this late day by a construction sought to be placed
- “upon letters that naturally would have been brought to the attention
of the Secretary to meet this question when it was first raised, if the
 construction now sought to be placed upon said letters was tlue, yetit
is impossible to find, from a eareful ‘examination of them and of the
balance of the tes’mmony, satisfactory evidence which overcomes the
entry upon the map ifself, and that map must be considered as it was'
in the opinion of Secretary Vilas, as a map filed to cover the 'genelal
route intended to be used by the 1a,1hoa,d company in eastern Wash-
mgton '

My attention has been called to the case of St. Paul and Pacn‘io
Railroad Company ». Northern Pacific Railroad Company,139U. S., 1.
-1t is claimed. that the question as to the validity of a withdrawal upon
a second or amended map of general route was directly involvedin this
case, and was decided contrary to the views herein expressed. :
I have carefully examined said decision, and am unable to gather

from the text of the opinion any expression indicating that it was the .

intention of the court to affirm the validity of a second withdrawal on
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general route, or that the attention of the court was called to this ques-
tion. While it may appear from an examination of the record in that
case, as to-the issues presented by the pleadings, and the decree of the
“court below, which was affirmed without qualification, that the right of
the Northern Pacific to several of the tracts awarded toit by the decree
depended upon the validity of such withdrawal, yet it does not appear
from the opinion that this question was decided by the court, as con-
tended for, but, on the contrary,the only expressionby the court as to
the effect and purpose of the statutory withdrawal provided for by the
act upon the filing of map of general route rather indicates that it was
the filing of the first map of general route that operated to withdraw
the lands, and preserve them for the benefit of the company until the
road was definitely located, to the exclusion of any other withdrawal.

The facts bearing upon thlb quesmon are stated by the court as fol-
lows:

The general location of the route of the Northern Pacific railroad was vdesignatedi
in 1869, and a map of it, approved by the Secretary of the Interior, was filed in the
office of the commissioner of the general land office in August, 1870; and thereupon
the Secretary ordered the withdrawal by the local land officers in Wisconsin and
Minnesota, from sale, pre-emption, homestead and other disposal, of the odd-nuu-
bered sections not sold or reserved, and to which prior rights had not attached,
within twenty miles on each side of the said line, for the benefit of the company,
Subsequently, this general route in Minnesota was changed, and a map corrected in
accordance with the change, approved by the Secretary of the Interior, was filed in
the general land office, on the 8th of Oectober, 1870, and on the 12th of that month
the Secretary ordered the withdrawal of the lands in conformity with the new gen-
eral route adopted. The company then proceeded with the work of definitely locat-
ing the line of the road through that State, and on the 21st of November, 1871, filed
in the office of the commissioner of the general land office a map or plat of the line
thus definitely fixed, approved by the Secretary of the Interior.

Upon these facts the court says:

Besides, the withdrawal made by the Seeretary of the Interior of lands within
the forty mile limits on the 13th of Angust, 1870, preserved the lands for the benefit
of the Northern Pacific Railroad from the operation of any subsequent grants to
other companies, not specifically declared to cover the premises.

If the withdrawal of August 13, 1870, preserved the lands within
said limits for the benefit of the Northern Pacific Railroad from the
operation of any subsequent grant to other companies, which with-
drawal continued in forece until the definite location of the road, as
held in the case of Buttz ». Northern Pacific. Railroad Company (119
U. 8., 55), and that of the St. Paul and Pacific Railroad Company v.
Northern Pacific Railroad Company (supra),l cannot see how the with-
drawal upon the map of October 8, 1870, could have operated to with-
draw and hold in reservation different lands, or to authorize the Sec-
retary to malke a withdrawal thereunder, unless two withdrawals could
exist at the same time, holding in. reservation a greater area of lands
than the forty mile limit, designated by the act.

1600—vor 17 2 .
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The correctness of the theory that the withdrawal provided for upon
the filing of the map of general route could only be once exercised, and
that the filing and acceptance of an amended map of general route and -
the executive withdrawal were without validity or sanction of law, seems
to be so well established, both upon reason and authority, that I should
besitate to reverse such a ruling, unless the question had been decided
by the supreme court to the contrary, which 1 do-not find in the case
of St. Paul and Pacific Railroad Company ». Northern Pacific Railroad
Company, supra. ‘

From a careful consideration of this question, I am satisfied that the
maps of August 13, 1870, designated the general route of the road
through the teuitmy of Washin gton, and that no other withdrawal on
general route was authorized.

The land involved in this case is the SE Lof Sec. 19, T. 16 N, R.
44 B., W. M., Spokane Falls land district, Wmshmgton ThlS land was
not covered by the withdrawal made upon the map of general route,
filed August 13, 1870. Suid tract was, however, included in the with-
drawal made upon the filing of the map of amended general route, Feb-
ruary 21, 1872, but, upon the definite location of the road, shown upon
the map filed October 4, 1880, it fell within the indemnity limits, and
was selected as indemnity March 20, 1884,

On July 23, 1883, Charles Cole tendered a homeéstead application for
this land, and in his homestead affidavit alleged settlement thereon on
April 6, 1878, and continnous residence since October 20, 1878. This
application was rejected, on account of the withdrawal for the benefit
of said company, and, upon appeal, saldlejechon was sustained by your
office decision of Decembel 8, 1883.

Said decision was 1eversed by departmental decision of November
19, 1888, and the allowaunce of Cole’s application was directed, under
the.authority of the holding in the Guilford Miller case.

A motion was duly filed for the review of said decision, which isstill
pending and now under consideration. o

It appears, however, from: the record now before me, that after the
revocation of the indemnity withdrawals for this company—to wit: on
Oetober-27, 1887—Cole presented a second application to enter thisland,
of which notice was given the company, as required by the circular of
September 6, 1887 (6 L. D., 131), and its protest against the allowance
of the same was filed on December 6, 1887. )

On said protest hearing was had, both parties being represented,
resulting in the decision of the local officers adverse to the company,
from which the company appealed, but said appeal was, by your office
decision of November 19, 1888, held tobe out of time, and said: decision
directed the cancellation of the company’s selection and the allowance
of Cole’s application.

Acting under said decision, Cole was per mitted to make homestead
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entry No. 42385, for this land, on December 7, 1888 which is still of
record.

It must be apparent that upon the hhng of the motion for the re-
view of departmental decision of November 19, 1888, upon Cole’s first
applieation, you were without jurisdiction to make any disposition of
this land, until said motion had been disposed of. The proceedings
had upon the second application by Cole must thierefore be held to be
irregular, and the company is in nowise prejudiced by its failure to prop-
-erly defend the case arising thereon, its interests—whatever they may
be in the premises—being protected by the motion filed for review of
the decision of November 19, 1888, to the consideration of which I
shall now proceed.

It will be remembered that Cole alleges settlement on April 6, 1878,
and continuous residence since October 20, same year. Having held
that there was no authority of law for the withdrawal of lands on the
map of amended general route, the lands in question were, in 1878; sub-
ject to settlement as other public lands.. That he seftled at the time
alleged is not disputed by the company, and the record made on the
second application, at whieh the company was represented, clearly
sustains his allegations in the matter: Being subject to his settlement
when made, no subsequent withdrawal or selection could defeat his
rights, and, although the allowance of his-entry upon his second appli-
cation was irregular, yet, as he is clearly shown to have the right to
make entry of the land, the cancellation of the company’s selection will
stand, and said entry will be permitted to remain of record awaiting
final proof.
~ Two other questions were involved in the case of Guilford Miller,
© which were argued upon this motion for review, to wit: whether the.
executive possessed the authority to withdraw lands within the indem-
nity limits for the benefit of this grant upon the definite location of the
road; and whether lands located within the limits of the Yakima
Indian reservation afford a basis for the selection of lieu lands under
the provisions of section 3 of the grant to said road.

As the case of Cole is determined by the first ploposmon herein
decided, and it being unnecessary to the decision of this case to make
any further ruling therein, I shall not pass upon the remaining questions
until a case shall be presented which can only be confrolled thereby.

For the reason herein given the motion is denied.
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CONFIRMATION—SECTION 7, ACT OF MARCH 3, 1891.
UNITED STATES 9. GILBERT ET AL.

In the application of the confirmatory provisions of section 7, act of March 3, 1891,
an intervening entry should not be canceled without due notice to the entry-
man, with full opportunity to be heard in defense of his claim.

Fivst Assistant Secretary Sims to the Commissioner of the General Land
Office, July 7, 1893.

I am in receipt of your eommunication of May 17, 1893, transmitting
an argument and accompanying papers filed by the attorney for the
American Loan and Trust Company, mortgagee of R. L. Swinehart,
involving pre-emption cash entry No.5762 of the E.% of the NE. L, the
-8SW. 1 of the NE. %, and the NW. 1 of the SE. 4, of Sec.9,T.1 5,, R. 38
‘W., being the same land described in departmental decision of June
16, 1892 (14 L. D., 651), wherein you were directed to call upon the
transferee, Henry B. Ketcham, or his representatives, to furnish testi-
mony as required by letter of instructions to chiefs of divisions of May
8, 1891 (12 L. D., 450). You state that said decision was duly promul-
gated, and on November 26, 1892, the local officers transmitted the
affidavit of ownership of the land in question by W. R. Hooker, admin-
istrator of the estate of Henry B. Ketcham, deceased, with a reference
to an abstract of title previously filed in your office; that on December
24, 1892, said entry of Swinehart, made July 9, 1888, was.held for can-
cellation, and the local officers were advised that upon the showing
made by the transferee of Gilbert, his entry would be entitled to con-
firmation under said act of March 3, 1891, if the adverse claimants
under Swinehart’s entry had been advised of the action in said case; -
" that the record failing to show that they had been so notified, the
local officers were directed to notify Swinehart and his assignees of
the action had in the case, and that they would be allowed sixty days
to show eause why Swinehart’s entry should be sustained, and you
state that— ‘

In view of the fact that the rights of the intervening entryman, Swinehart, and :
his mortgagees do not appear to have been considered in said departmental decision,
and that charges of fraud and collusion on the part of Gilbert and his transferees
are made in said argument and showing, you transmit the same and ask for further
instructions in the premises.

In said departmental decision reference is made to the former pro-
ceedings involving title to said land, the recommendation of the spe-
cial agent that Gilbert’s cash entry be canceled because the entry was
made in the interest of Messrs. ¢ Bird and Ketcham,” the cancellation
of said entry on May 7, 1888, and the subsequent pre-emption entry
thereof by said Swinehart, also to the reversal of said cancellation of
Gilbert’s entry upou his appeal to the Department on May 8, 1888, and
the ordering of a hearing, with notice to the transferee, as required by
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the ruling of the Department in the case of Henry C. Putnam (5 L.
D., 22; L. & R. Press-Copy, vol. 153, 286), and also to your action upon
the testimony submitted at said hearing, holding said enfry for cancel-
lation. No mention whatever was made of Swinehart’s entry in said
departmental decision ordering said hearing, but it appears that he -
was one of the witnesses- who testified thereat. If the attention of
the Department had been ecalled to the entry of Swinehart when the
decision of your office cancelling Gilbert’s entry was reversed, and a
hearing was ordered, the entry of Swinehart would, doubtless, have
been suspended, and he would have been made a formal party.to said
hearing. ’

The effect of said departmental decision holding Gilbert’s entry to
be within the confirmatory provisions of said section was, at least, to
suspend Swinehart’s entry, whose papers were before the Department,
and he would have been entitled to notice thereof. Besides, it appears
that you held said entry of Gilbert for cancellation on June 5, 1890,
affirming the action of the local officers, and said departmental decision
quotes Rule of Practice 90 and states that on account of the informal-
ity and inadequacy of this appeal, it might be dismissed, and would
be, were it not that on March 3, 1891 (26 Stat., 1095), Congress passed
an act which confirms entries hke this. ,

It it be frue that the “failure to file a specification of errors within

the time required will be treated as a waiver of the right of appeal, and
the case will be considered closed” it may well be questioned whether
the expiration of the time within which the appellant is required to file
. his specifications of errors, without a compliance on his part with said
requirements, does not cause your decision to become final, so far as
the appellant’s rights are conecerned, especially in the presence of an
adverse claim of record.
. The affidavits submitted with said argument allege that said entry
. was made in the interest of the Northwestern Cattle Company, of
which said transferee, H. B. Ketcham, was a member; that the affidavit
executed by said Gilbert, to show the good faith of said H. B. Ketcham,
to which reference is made in said departmental decision, was not under-
stood by him, and was obtained from him while in a state of intoxica-
tion; that he never received the amount stated in the deed to Ketcham;
that he never complied with the requirements of the pre-emption law;
and that the agent of said H. B. Ketcham, to whom he sold said land,
knew that he had not complied with the requirements of the law.

It appears that the notice of said showing and affidavits was-duly
served upon the attorney of the administrator of said H. B. Ketcham,
and 1o responseé appears to have been made thereto.

In my judgment a hearing should be ordered, at which all parties in
interest may appear, and submit testimony as to the good faith of the
entrymen and transferees. The decision of the Department in the case
- of United States v. Gilbert et al. (supra) is modified accordingly.
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COAL LAND-—-PRIVATE CASH ENTRY.
CHARLES S. LUDLAM.

A private cash coal entry may not be allowed to embrace one tract, taken in the
capacity of an assignee, and another under the individual right of the purchaser.

First Assistont Secretary Stms to the Commissioner of the General Land
Office, July 7, 1893.

I have considered the appeal of Charles 8. Ludlam from your decision
of November 14, 1890, holding for cancellation his private cash coal
entry No. 137 (Ute series), of the E. 4 of the NE. £ of Sec. 23, T. 5 S,,
R. 92 W., made July 12, 1890, now in the Glenwood Springs land dis-
trict, Colorado, so far as the same covered the SK. 1 of the NE. L of
said section, because ‘the same was entéred in claimant’s individual
capacity, while the other tract was entered by virtue of a preference
right acquired previously.”

Afterwards claimant filed a motion for review of said decision, claim-
ing that he never intended to base his application upen any preference
right of entry, and that he acquired the same only for ¢ the express
purpose of extinguishing the declarant’s title to the land.” =~ On Octo-
ber 14, 1892, you denied said motlon utmg as authority 10 L. D., 539;
11 L. D 351; 14 L. D., 636.

With h1s motion for review was filed the afﬁdawt of the attorney of
said claimant, in which he swears that on March 30, 1890, he procured
the assignment of the coal declaratory statement m'\,de by one D, J.
Hutchinson for the N. § of the NE, £ and the N. 4 of the NW. % of said
section, because said Huatehinson Was unwilling to relinquish a part
thereof; that on July 7, same year, the. claimant relinquished to the
United States all his right, title and claim in and to the NW. £ of the
NI. 4 and the N. 4 of the NW. £ of said section.

The attorney also swears “that said Ludlam never intended to, and
did not, and does not now base his ‘Lppheatlon of entry upon any pref-
erence right acquired from said Hutehinson;” that said assignment
was made for the sole purpose of enabling said Ludlam to make the
required oath ‘“that no portion of said traet isin the possession of any
other party ;” that his attention was not called to paragraph 9 of the
regulations under the coal land law, or he would have induced said
Hutchinson to have made a relinquishment instead of an assignment
. of his preference right, and he offers to procure the relinquishment of
said Hutchinson and file the same nunc pi o tune, if that will cure the
defect. '

I have carefully examined the entire record, and find no reason for
disturbing the conclusion arrived at by your ofhce decision appealed
from,

As stated by you, this entry as made is, in effect, two rights of entry
exercised by the same person—appellant holding one forty of the tract
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entered, as the assignee-of Hutchinson, and the other forty as an origi-
nal entry made by him individually. You properly state that, under
the law and regulations and decisions, this can not be allowed. The
fact that an assignment was made in March, 1890, and that the relin-
quishment and entry were not made until in July of the same year,
strongly indicate that the claim as now presented was the result of an
afterthought, and, if so, the equities which are pleaded haveé little force.
.However this may be, the Department must be (,ontlolled by the law
in the case, and your declslon is affirmed.

PRACTICE~RULE FOR ADVANCEMENT OF CASES.

MARQUETTE, HoUGHTON AND ONTONAGON R. R. Co. BT AL, 2.
' ERICKSON,

A case should not be advanced for consideration unlessa denial of such action Woul(I
Tesult in a pubhc injury or injustice.

Secretary szth t0 the Commissioner of the General Land Oﬁce, July 7,
1893.

Under date of January 26,1893, Messrs. Copp and Lucketf, Attor-
neys for Erickson, made application to have the case of the Marquette,
: Houghton and Ontonagon Railroad Company and the Michigan Laund

and Iron Company v. Daniel Erickson, involving land in the Marquette,
Michigan, land district, advanced for immediate consideration. This
application was denied by departmental letter, dated February 2, 1893.
I am now in receipt of your letter of March 15,1893, transmitting a sec-
ond application by Messrs. Copp and Luckett, to the same effect as the
one denied IFebruary 2, 1893,

This application is accompamed by an afﬁd‘ww mfxd(, by Rush Cul-
ver, in which he states that he has been the attorney for alarge number
of settlers on that part of the lands formerly granted to the State of
Michigan, for the benefit of the predecessors of said Marquette, Hough-

“ton and Ontonagon Railroad Company, and forfeited by the act of
March 2,1889, which lies immediately west of the line established March
13, 1839, separating forfeited, from unforfeited launds, and involved in
the Secretary’s decision of March 2, 1891, (12 L. D., 214), in the case of’
said Michigan Land and Iron Company. He further states that settlers. ‘
to the number of fifty or seventy-five settled upon said land in good
faith, and that they have maintained their settlements at great incon-
venience, and through many hardships, because of the uncertainty in
regard to title, their applications to make entry having been suspended
on account of the various claims of ownership made o said lands by
the Michigan Land and Iron Company. ’

He then proceeds as follows:

" And affiant states that the Attorney General of the United States, nupon the recom~
mendation of the Secretary of the Illte1-ior, caused suit to be instituted on behalf
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of the government, against said Michigan Land and Iron Company, and its grantees,
0 recover damages for the alleged unlawful cutting of timber on said lands, and to
restrain the farther commission of waste thefeon_. which snit is now pending in the
district court for the western distriet, in the State of Michigan; and affiant states
that a large proportion of said lands have been burned over by forest fires, and the
Ppine timber standing thereon has been very seriously damaged thereby, so much so
that said district court has permitted the defendants in said suit, upon the giving of
bonds to aceount for the value of the same, to cut said timber, and said defendants
have, to this affiant’s personal knowledge, cut green timber on various claims, not:
contemplated by the order of said court, to the irreparable damage of said settlers,
because he says that, although he has faithfully endeavored to be permitted to inter-
plead in said suit, on behalf of the settlers, he has not been permitted to do so, on
‘the ground that they have no ckaims of record, disclosing any interest in the subject
matter of said suit, but if this case is decided; and the Commissioner’s decision
affirmed, then the applications of the settlers will be allowed to go of record, and -
they will be entitled to recognition before said court, in said action, for the pur-
pose of proteeting their rights; and affiant says it has been to the interest of the
appellants in this present case to delay action, as long as possible, on-the elaims of
said settlers, in the Interior Department, in order to prevent them from being in &

Pposition to interplead in said action.
And affiant further states, that the sole question involved in the case at bar is a

question of law, viz: The question as to whether the land involved was restored to
the public domain by operation of law, by virtue of said forfeiture act of Maxreh 2,
1889, or whether it will be necessary first to institute suit in a court of equity to
vacate the certification of said lands to the Sfate in 1860; and he says that said
question was fully argued, both orally and by brief, before the Secretary of the
Interior, when the case involving the location of said dividing line between for-
feited and unforfeited lands was submitted, but the Secretary expressly reserved
said question for further consideration, as is shown by his opinion in Michigan
Land and Iron Company, in 12 L.D., p. 218, but the same has not yet been consid-
ered and passed upon, althongh more than two years have elapsed. The same ques-
tion of law, however, was presented to the Department in the later case of the
New Orleans Pacific Railroad Company, (14 1., D., 321), and was decided. in accord-
ance with the decision of the Commissioner in the case at bar, and the said New
Orleans Pacific Railroad Company, as affiant is informed, has already been allowed’
1o enter into the enjoyment of the benefit of said decision; and he says that his
clients being plain, ordinary ecjtizens, are unable to understand why this Néw Or-
leans Railroad Company, whose claim was presented to the Department after theirs
was, should have had this question of law settled and aetermined, while they have
waited nearly a year longer, and have not yet had an anthoritative decision on the
same question which is raised in their cases. i k

‘While it is true that the first application was unaccompanied by any
affidavit assigning reasons why the case should be made special, it is-
also trie that the affidavit now before me does not state any material
‘facts which were nnknown to the Department when the first applica-
tion to advance the case was denied. The case will probably be reached,
in regular order, within a few weeks.

In my opinion, the practice of advancing cases is one which should
not be. encouraged.

It must be assumed that all litigants appear before the Depmtment
in good faith, and each one is entitled to have his case considered in
the regular order in which it isreached in the transaction of business
Lefore the Department. No case can be made special without, ip a
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greater or less degrée, working a hardship to other litigants, and as a
rule, cases should not be advanced, unless a denial to take such action
would result in a public injury or injustice.

No sufficient reason is shown why this application should be granted,
it is therefore denied, and you will notify the parties accordingly.

PATENT—SECTION 2447 R.S—ABERNETHY ISLAND,.
PorTLAND GENERAL ErLeEcTRIC CO.

When a patent has been issued by fraund, accident or mistake, a reconveyance fo the
government of the land so patented, may be made, and a new pabent issue to the
Pproper owner.

Section 2447 R. 8., authorizes the issnance of a patent to the assignee of a confirmed
claim, where the confirmatory atatute males noprovision for the issue of patent.

Secretary Smith to the Commissioner of the Gendral Land Office, July
» 7, 1893.

With your letter (“D?”) of April 22, 1893, you transmit the petition
of the Portland General Electric Company, a corporation existing
under the laws of the State of Oregon, praying that a patent be issued
to said company for certain islands sitnated in the Willamette River,
near Oregon City, and described in the plats of the- official survey on
file in your office as lot 5, Sec. 36, T.2 8., R. 1 E., W. M., and lots 8
and 11, Sec. 31, T. 2 8., R. 2 E., ‘/V M., OreO"on

It is alleged in the pet1t1ou, whlch is duly sworn to—

1st: That the lands above described constitute what has been Lnown
for more than forty-two years last past as ¢ Abernethy Island.”

2d: That the company petitioning ¢ is the legal assigns of the com-
panies” described in section 11 of the act of Congress approved Sep-
tember 27, 1850 (9 Stat., 499).

3d: That said island is located in the W’llmnlette River, 1mmedl&tely
above what is known as “The Falls of the Willamette,” near Oregon,
_ City, and is wholly surrounded by navigable water during the whole
- year.

4th: That at the date of the passage of the act of 1850 (supra), the
said Abernethy Island was public land of the United States. _

dth: That petitioner and its assignors have been in the uninter-
rupted possession of said Abernethy Island and the whole thereof for
more than forty-two years last past, and are now in possession, and
petitioner has erected thereon large and expensive works connected
with the business of electric lighting at a cost of more than $150,000.

Section 11 of the act of 1850 provides as follows:

And be it further enacted: That what is known as the “ Oregon City Ola,im,”'ex-

cepbing the Abernethy Island, which is hereby confirmed to the legal assigns of the
Willamette Milling and Trading Companies, shall be set apart, and be at the dis-
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posal of the legislative assembly, the proceeds thereof to be applied by said legisla-
tive assembly to the establishment and endowment of a university, etc.

In your office letter (*E”) of December 15, 1892, addressed to Hon.
John H. Mitchell, U. 8. Senate, you say:

The following table copied from the official plait, approved September 9, 1865, gives
the meanders of the *‘rocky island” (referred to by you) in the Willamette River,
immediately above Oregon City, and situated in Sec. 36, of township 2 south, range
1 east, and section 31, township 2 south, range 2 east. . . . . The said island
was surveyed by David P. Thompson, U. 8. Deputy Surveyor, under speeial instruc-
tions isned to him, bearing date July 15, 1865, and he was authorized and instruc-
ted to make returns of said survey nnder hLis contract No. 109, dated January 30,
1865. The plat of the island was transmitted with the surveyor-general’s letter,
dated September 27, 1865, and received at the General Land Office November 4, 1865.
That portion of'the island situated in See.36,T.2 8., R.1 E., is desiguated as lot 5,
containing 7.63 acres, and that portion in Sec. 31, township 2 south, range 2 east, is
designated as lot 11, containing 16.27 acres.’

Nothing is found of record in this office’ designating said island as “Abernethy
Island.” . . -. . The island referred to in your letter of 12th instant as lot 8
lying north of “Rocky Island,” deseribed above, appears to been surveyed at the
time of the original subdivisional survey of township 2 south, range 2 east. The
island is-designated as lot 8 of section 31, towuship 2 south, range 2 east, W.M.,
containg 1.36 acres.

‘While the plats of survey on file in your office do not designate the
island in question as “Abernethy Island,” it is contended that lot 3,
in Sec. 36; T. 2 8., R. 1 E., containing 7.63 acres, and lot 11, in Sec. 31,
T. 2 8, R. 2 B, containing 16.27 acres, and lot 8, in last named section,
containing 1.36 acres, constitute the “Abernethy Island,” which was
granted by the act of 1850 (supra).

Ia your letter transmitting the petition you say:

No claim appears to have ever been flled for these lands on account of the grant,
and this office seems to have entirely disregarded the same, for the lines of the pub-
lic survey were extended over them in 1851 and 1852, and on Novemniber 21, 1863,
Allen M. Thompson was perinitted to file pre-emption D S. No. 298 for lot 11, before
described, upon which patent was issued June 1, 1366.

This petitioner has purchased any right Thompson may have acquired under said
pre-emption claim, and offers to reconvey the land to the United States, to the end
that its request for patent under the grant may be favorably acted on;

Conceding that lot 11 is a part of the Abernethy Island granted to
the company by the act of 1850, it is manifest that it was error to
patent the same to Thompson.

When patents have been issued by fraud, accident, or mistake a re-
conveyaunce of the land so patented to the government may be made,
and the land awarded to its proper owners, evidenced by a new pat-
ent. Juniata Lode, 13 L. D., 715.

‘While the act of 1850 (supra) contains no provisioun for the issue of
a patent for “Abernethy Island,” section 2447 of the Revised btamteb
provides:

In case of any. claim‘to land in any State or Territory, which has heretofore been
confirmed by law, and in which no provision is made by the confirmatory statute
for the issue of a patent, it may be lawful, where surveys for the land have been-or
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may hereafter be made, to issne patents for the claims so confirmed, upon the pres-
entation to' the Commissioner of the Gteneral Land Office of plats of survey thereof,
duly approved by the surveyor-general of any State or Territory, if the same be
found correct by the Commissioner. But such patentsshall only operate as a relin-
quishment of title on the part of the United States, and shall in no manner interfere -
with any valid adverse right to the same lind, nor be construed to preclude a legal
investigation and decision by the proper judicial tribunal between a.dve1se claims
to the same land.

In your letter transmitting the petition you say:

It would seem that under this section asurvey of the claim must first be made and
approved, and that the duties of this office thereunder are merely ministerial and
does not confemplate extended investigation to determine the rights of parties.
thereunder or the identity of the land involved in said claim.

| * #* - £ = * #

Under the peculi;u‘ circumstaneces, having doubt as to my authority in the prem-
ises, and not desiring to cast a cloud on the company’s claim, by denying its appli-
cation and forcing it to appeal, I have thought it advisable to submit the entire
matter for your consideration, with this statement of facts, to the end that X may
be instructed as to the powers of this office under section 2447, R. 8., and the for--
ther course to he pursued, if any, to seeure a proper survey of this claim ag the basis:
of patent, should you determine that authority is given by said section to issue pat-
ent at this time on said claim. )

If it be true that the aforesaid lots, viz: lot 5, containing 7.63 acres,
lot 8 containing 1.36 acres, and lot 11 containing 16.27 acres, consti-
tute a tract of land which is identical with the Abernethy Island,
granted by the act of 1850 (supra), it is manifest that said lots belong
to the legal assigns of the Willamette Milling and Trading Companies.
In suech case the patent applied for would be only the evidence of atitle
already granted. .

The Department will not assume jurisdietion as to the 110htb of par-
ties under the grant. Since the lots above desceribed have already been
surveyed, and their areas correctly determined, the only question, as.
it seems to me, to be determined is the identity of these lots with the
Abernethy Island, named in the grant. That being shown, authority
is given in section 2447 of the Revised Statutes (above quoted) to issue
a patent to the legal assigns of the Willamette Milling and Tladmg

- Company.

Two questions of fact are therefore neecessarily involved, n&mely:

1. Is petitioner as a company the legal assignee of the company
named in the grant of 1850 (suprae)?

2. Are the lots for which patent is asked identical with the Aber-
nethy Island named in the grant? :

As to lot No..8, above described, it was practically held in the case
of “State of Oregon,” decided Febmfu‘y 16, 1893 (L. & R. press copy-
book, No. 262, p. 174), that the same was identical with the ¢ Abernethy
Islemd 7 named in the -grant of 1850.

The company in its petition proffers ‘“to make proof in such time
and place as the Commissioner or Department may indicate of all the
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material facts set out in this petition.” You will, therefore, call on the
company to furnish such further proof as may be necessary to clearly
and fully establish the facts above indicated, and then take such fur-
ther steps in the premises as the facts shown may warrant, in the light
of the matters herein set forth.

McINNIS BT AL, 2. COTTER:

On motion for rehearing the departmental decision of December 19,
1892, 15 L. D., 583, was vacated by Secretary Smith, July 7, 1893, and a
further hearing ordered.

COXFIRMATION;—-TRANSFEREE—-—ATTORNEY.
GURLEY ©. MARTIN BT AL.

A transferee who employs another to procure title to a tract of land, and leaves the
method thereof to such agent, does not occupy the status of a purchaser or
incumbrancer in good faith, if said agent secures the title to said land through an
entry made. in the interest of said tmnsfetee, even though the transferee had no
kunowledge of such fraudulent action.

An attorney who procures a fraudulent entry to be made should be disbarred from
practicing before the local ofﬁce

Secretary Smith to the Commissioner of the General Land Office, July 7,
1893.

On August 30,1881, H. A. Yonge made timber-culture entry No. 2430,

for the W. & of the NW. %, the W. & of the SW. 1, Sec. 30, T. 9 S.,, R. 6
W. (Concordia series), Salina, Kansas. .

On April 15, 1884, he relinquished the entry, and on the same day

Mary J. Martin filed her pre-emption declaratory statement for the same

‘land, alleging settlement thereon April 1, of that year. She submitted
her final proof for the land November 1, 1884 (six months and sixteen

" days after filing), and on December 1, 1884, final certificate, No. 2643,
was issued.

On December 19, 1889, James M. (erley filed his contest affidavit
against the entry, ohamgmg, among other things, that the same was
“made in fraud and in violation of the spirit and letter of . . . . . the
law;” that she made the entry under a contract, for a consideration
then agreed on by and with one Jacob Markley that said tract should
be deeded to Jarvis, Conklin and Co., or to some one in their interest,
as soon as title should be obtained from the United States; that said
Jarvis, Conklin and Co. furnished the mouney under said agreement to
obtain title from the United States, and procured a deed of conveyance
of said land to one Robert C. Wear, for and in the interest of said com-
pany; that said company enclosed the same in a tract of more than
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three thousand acres with a barbed wire fence, and has held the land
ever since; that the said Mary J. Martin never established a residence
on the land in good faith; that no house was built thereon; that no
part of the land was cultivated; that she lived with her father and
never at any time lived on the land, either before or after entry, ete.

Hearing was had, and the register and receiver recommended the
cancellation of the entry, and, on appeal, your office, by decision dated
May 31,1892, affirmed that action. H. M. Beardsley and H. C. Gilbert,
claiming to be transferees, have appealed to this Department.

It is admitted that the land in question was deeded by Mary J. Max-
tin to R. C. Wear on November 27, 1884, and that Wear subsequently
conveyed the same to H. M. Beardsley and H. C. Gilbert.

A duly certified abstract from the register of deeds of Mitchell
County, Kansas, dated July 1, 1891, shows that the receiver’s receipt
was dated December 1, 1884 (same date as final certificate above noted);
that Mary J. Martin (a widow) conveyed the land by warranty deed
to Robert C. Wear for the consideration of $1,600, November —, 1884;
that on January 7, 1885, Wear mortgaged the land in question, with
other lands, to Jarvis, Conlklin and Co., for the consideration of $25,000;
that on May 7, 1885, Robert C. Wear conveyed the land in controversy,
with other land, by warranty deed to H. M. Beardsley and H. C. Gil- -
bert, for the consideration of $65,000.

The abstract shows no release of the mortgage given by Wear to
Jarvis, Conklin and Co.

I think the testimony sufficiently shows that neither the residence
nor the improvements were such as to indicate good faith. -In fact, it
would appear thatno habitable house was ever built on the land; there
was no cultivation, and but a small amoant of breaking, which soon
went back to buffalo grass. '

No motion is filed asking for confirmation under the 7th section of
the act of March 3, 1891 (26 Statb., 1095), but it is insisted that your
office erred “‘in not holding that inasmuch as H. M. Beardsley and H.

* C. Gregory (Gilbert) purchased this land on May 7, 1885, it came within-
the confirmatory provisions of the act of March 3, 1891.”

Nearly all the testimony relating to the charge that Mrs. Martin en-
tered the land in pursuance of & contract to convey the same to some
one in the interest of Jarvis, Conklin and Co., is given by H. A. Yonge,
of Beloit, Kansas, who was the contestant’s attorney. _

Yonge testifies that in 1884 Jarvis, Conklin and Co. desired to obtain
a large tract of land for stock purposes, and employed him to obtain
title to the several tracts wanted ; that prior to his employment as such
agent, Samuel M. Jarvis, of the firm of Jarvis, Conklin and Co., came
and looked over the county, and concluded he could buy enough to
malke a body of between two and three thousand acres, at reasonable
prices; that he examined a map in his (Yonge’s) office to determine
what quarter sections to buy, also to get the ranch as compact as pos-

3
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sible; that the land in confroversy was taken into consideration; that
he and Jarvis talked over the question of probable prices, but nothing
was agreed upon as to what prices were to be paid, or how the title
was to be acquired. He further says:

I made a plat of the ranch and the lands which were wanted, and saw the parties
who were the owners of the lands; ascertained the prices they could be had for,
and mailed a plat, together with a statement of the prices, to the company .

and when directed, closed the trade. Some time after, Mr. Jarvis was here,
and after Mr. Markley had made the arrangements with Mary J. Martin for this
tract of land, I executed a relinquishment of timber entry (land in controversy) and
mailed it to the land office at.Concordia, with the application for the pre-emption
entry of Mary J. Martin, and Jarvis, Conklin and Co. paid me $160 tm relinguish-
ing that timber entry.

Yonge ulso testified that he made out the declaratory smtemeut for
Mrs. Martin, advanced the woney to pay for the same, and charged it
to the account of the company; that this woney was paid out on an
agreement made by Jacob Markley, for the purpose of acquiring title
to the land for Jarvis, Conklin and Co.; ¢ The application to make final
proof was made by me and sent to the land office, and on proof day
she and her witnesses cawme into my office in Beloit; I wrote the proof
and sameé was afterwards sworn to;” that he wrote the deed (executed
by Mrs. Martin to Wear), and drew oun Jarvis, Conklin and Co., for the
money to pay the government for the land, together with all costs and
expenses, ineluding pay for his own services, and .one hundred dollars
to pay Mrs. Martin the contract price for the land as made between Lier
and Markley; that he advanced these costs for the company, including
the $100 paid Mrs. Martin; the final receipt was returned to him, and
either the deed or final reoe1pt afterwards sent to the company; the
deed was made to the party (Wear) according to instructions given by
the company; that after the contest was initiated, Mrs. Martin came
to his office, and seemed worried, being afraid she would be implicated
in a eriminal prosecution; that the mode of acquiring the lands desired
for the ranch © under certain limitations was left to me;” that he talked
with Mr. Markley, who had made the contract with Mrs. Martin, be-
fore the latter had entered apon the land; that he acquainted Mr. Gur-
ley (contestant) with *“part of the facts” upon which contest was
brought, and he may have approached a dozen persons to get them to
contest the entry; that there were several subdivisions of government
land held by different parties, and ¢ we” (Jarvis and himself) talked
over the question of probable prices; thatthe onehundred andtwenty
acre tract of land, proved up and patented by Silvia Belding and
" deeded to Robert C. Wear, was done by -an agreement ¢ made by me
with Silvia Belding, through Jacob Markley;” that he was employed
(as stated) by the company to obtain title to these lands, and there
were three tracts of govelnment land inside the ranech, it addition to
isolated forties; '

theonly way the title could be procured to these tracts of government lands was by
procuring some one to put entries on them and make improvements, and establish a
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residence and comply with the public land laws; . . . . I was enabled to go

down to the ranch to get persons to settle on these lands, and ir'fact I did not know

who to get to make the entries, and I talked the matter over with Jacob Markley— .
$old him what was wanted; he afterwards stated to me that Silvia Belding and

Mary J. Martin would each make an entry; . . . . I also paid Silvia Belding

the contract price for the land agreed on between her and Markley.

At the time these lands were sought after, an agreement had been
made for the purchase price of .the land and the price submitted to the
company; that'he drew a sight draft on the company at Kansas Oity,
for the purchase price.

It appears that a body of about three thousand acres of land was
secured for the company, and the whole enclosed with a barbed wire
fence.. Just how much of this body of land belonged to the government
when the ranch was located does not clearly appear.

Jacob Markley, who it is alleged made the aforesaid contract with
Mrs. Martin, positively denies making any such contract, either for
himself or any one else. He swears, however, that attorney Yonge'
tried to get him (Markley) to induce some one to file on the land; that
he (Youge) wanted tbe land. - '

Yonge tried to get Markley, on cross-examination, to admit that he
(Markley) induced Silvia Belding to settle upon and make final proof
for one of the tracts of land included in the ranch at his (Yonge’s) sug-
gestion, Markley refused. It appears, however, that Markley was in
some way interested in securing the ranch for the company.

The only evidence tending to corroborate attorney Yonge's state-.

ments, above given, is that given by contestant Gurley and witness
W. H. Simmons.

Those witnesses testify that Mrs. Martin admlbted to them, when she
was served with the notice of contest, that the charges in the contest
affidavit, which were read to her, were true. Defendant’'s witness W,
W. Abercrombie, however, swears that Mrs. Martin told him that the
contest affidavit was not true; that she made no contract, prior to
filing, to convey the land to any one. Neither Samuel M. Jarvis, nor
Richard R. Conklin, of the firm of Jarvis, Conklin and Co., testified in -
the case; nor did H. M. Beardsley or H. C. Gilbert, who appear to be
Jjoint owners of the equity of redemption, testify.

Jarvis, Conldin and Co., as shown in the abstract; have an uncan-
celed mortgage on the land, which in that condition was conve‘yed by
‘Wear to Beardsley and Gllbelt as above shown.

Neither the transferees nor the mortgagees have file:l any motion for
confirmation under the act of 1891, supra. It is shown that the land
was sold and encumbered after final entry; that there was no adverse
claim prior to entry, and the land was so sold and encumbered prior to
Mareh 1, 1883.

It is not shown, however, that the purchase or encumbrance of the
land was made in good faith, and without any knowledge or participa-
tion in the alleged fraud; and, if attorney Yonge’s testimony be true,
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that can never be shown, for, although Messrs, Jarvis, Conklin and
Company may have been in ignorance of the disreputable methods em-
ployed by Yonge to obtain the lands, yet if Yonge was their agent, and
the method of obtaining the lands was. left to him, as he avers, the
company, without any knowledge of these methods, could not claim
immunity from the consequences of the fraud.

It is alleged in the appeal that your office ¢ erred in attaching any
weight to the testimony of H. A.Yonge, who according to his own tes-
timony was perpetrating a fraud on the government and then became
the attorney for the contestant.” ,

I think there is much force in this specification. It is apparent that
Yonge, if his testimony be true, sought illegal methods to acquire the
land for the company. From his testimony, it. manifestly appears that
he not only knew that Mrs, Martin settled ou the land in the interests
of the company, but it was throngh his efforts that she was induced to

~do so. Not only that, but he wrote her final proof, in Wluch she was
made tosay:

Nor have I settled upon and improved said land to sell the same on speculation, but
in good faith to appropriate it to my own exclusive use or benefit; and that I have
not directly or indirectly made any agreement or contract in any way or manner
with any person or persons whomsoever by which the title, which I may acquire
from the government of the United States, should inure, in whole or in part, to the
Dbenefit of any person except myself.

Having been instrumental in inducing the widow, Mrs. M(utm, to
settle upon and make final proof for the land in the interest of another,
and having written for her the final proof, in which the above state- -
" ment appears, it is diffienlt to see how he can escape the imputation of
the erimesof subornation of perjury. If his statements are true, it is
- manifest that the entry should be canceled; but I hesitate to take such
steps upon Yonge's testimony alone.

I think however a hearing should be ordered, of which all parties
in interest should be duly notified, including Mrs. Martin and the con-
testant.

Evidence should be tqken touching the statements above given by
Mr. Yonge—his alleged agency for Jarvis, Conklin and Co.—and the
bona fides or otherwise of the pmohms,el sand. enemnb1 ances of the land
il controversy.

You will also detail a special agent in the field, who may be present
at the hearing. He should be directed to investigate the charges as to
other government lands being included in the ranch of ‘Jarvis, Conklin
and Co., and whether such government lands, if any, have been entered
since 1884 by whom, when, ete., the good.faith, or want of good faith,
as the case may be, and have the report of sueh agent submitted to
your office as soon as practicable, with a view to the suspension of any
~ entries that may have been unlawfully made.

H. A. Yonge’s name is not borne on the rolls as one authorized to
practice before this Department. ~You will direct him however to be
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* notified to show cause within thirty days from receipt of notice, why
he should not be disbarred from practicing before the local land offices,.
by reason of his self-confessed participation in the alleged frand 1ela,t7-
ing to the entry of Mrs. Martin and Silvia Belding.

The decision appealed from is accordingly modified.

RAILIROAD GRAN T—“’IEIIDRAWVAL— -ACT OF APRIL 21, 1876.
Broww ». NORTHERN PAcirFi¢c R. R. Co.

A private cash enfry is not within the scope of the act of April 21, 1876, and such ax
entry allowed after withdrawal on general route, and prior to the receipt of
notice. thereof at the local office, does not operate to except the land so entered
from the effect of said withdrawal.

Secretary Swith to the Commissioner of the Qeneral Land Office, July 7.,
1893, ‘

I have considered the appeal of William H. Brown from your deci-
sion of March 28, 1892, rejecting his application tendered February 10,
1892, at Vancouver land office, Washington, to make homestead entry
for Lot 3, Seec. 27, T. 11 N, R. 2 W.

Said land is Wlthm the Wxthdmwml of August 13, 1870, on generak
route, for the Northern Pacific Railroad Company, cmd within the pri-
mary limits of the grant to said company, as shown by its map of
definite location, filed September 13, 1873,

On October 18, 1870, J. O. H. Spinney made private cash entry (No.
3172) of said tract, said land having been previously offered for sale,
which entry was canceled February 3, 1875, and the purchase money
refunded, because the entry was illegal for the reason that it was made
_ subsequent to the filing of the map of general route on August 13, 1870.

The sixth section of the act of July 2, 1864 (13 Stat., 361, 369), making
the grant to said company, provides—

That the President of the United States shall cause the lands to be surveyed for
forty miles in width on both sides of the entire line of said road, after the general
route shall be fixed, and as fast as may be required by the construction of said rail-
road; and the odd sections of land hereby granted shall not be liable to sale, or entry, -
or pre-emption before or after they are surveyed, except by said company, as pro_
vided in this act. .

This provision of the act was construed in the case of Buttz v. North-
ern Pacific Railroad (119 U. 8., 55, 72), as follows—

When the general route of the road is thus fixed in good faith, and information
thereof given to the Land Department by filing the map thereof with the Commis-
sioner of the General Land Office, or the Secretary of the Interior, the law withdraws
from sale or pre-emption the odd sections to the extent of forty miles on each side.

The land in question was so withdrawn before Spinney made his
private cash entry, and the same was therefore 1llega1 and did not ex-

1600—vor 17—-3
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cept the land from the grant to the company, which had already at-
tached. R

It is coutended on behalf of Brown that inasmuch as the notice of
the withdrawal of August 13, 1870, was not received in the local office
until after Spinuey made his cash entry, therefore the land in question
was not affected by said withdrawal. This contention cannot be sus-
“tained. o

A private cash'entry does not come within the scope of the act of
April 21, 1876 (19 Stat., 35), which was passed ¢ for the purpose of con-
firming entries made in good faith by actual settlers, after tlie date of
filing the map and prior t0 the receipt of notice of said filing by the
local officers.” '

It is not claimed that Brown was an ¢ actual settler” on this land,
and his entry was not therefore confirmed by this act.

Your judgment is affirmed.

RAILROAD GRANT-INDEMNITY SELECTIONS.

ATABAMA AND CHATTANOOGA R. R. Co. v. MORRISON ET AL,

A selection of indemnity lands in which the lost lands are not specified is no bar to
a subsequent selection of the same lands by the company with a proper desig-
nation of losses.

No rights are acquired as against an indemnity selection by settlement on lands pre-
viously withdrawn for the benefit of the grant.

Secretary Smith to the Commissioner of the General Land Office, July 7,
1893.

I have again considered the case of the Alabama and Chattanocoga
Railroad Company 2. Malcolm Morrison et al., involving lands in T. 22
N, R. 6 E., St. Stephens meridian, Montgomery land district, Alabama,
on appeal by the company from your decision of October 2, 1891, hold-
ing for confirmation, as against the protest by the company, entries
made by Morrison and five others for lands in said township.

These lands are within the indemnity limits of the grant for said .
company and opposite that porfion originally conferred upon the North-
east and Southwestern Railroad Company.

In December, 1879, the company selected a part of the land now in
question, but failed to specify-the lands lost to the grant in lieu of
which such selection was made.

In March, 1884, it again applied to select all the lands in question,
said list containing a desighation of losses and being otherwise in form.
This list was rejected by the local officers, on account of the confliet in
part with the previous selection of 1879, from which action the company
appealed.
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By letter of April 22, 1885, your office returned the lists of 1879 and
1884 to the local officers, with the following suggestion:

Both of these lists are herewith returned that they may be properly filed in your
office, with the suggestion to Mr. Anderson that all the lands covered by the selec-
tions of Mr, Hertz, so far as they may be found free from conflict, shall be included
in one list, upon which, when regularly filed in your office, you can certify to the
payment of the required fees by reference to the list filed by Mr, Hertz.

If Mr. Anderson files one complete list as suggested, you will then cancel upon
your records the duplicate selection made by Mr. Hertz, record the new selection of
the same tract, making reference to the letter.

Your decision states that pursuant to the said letter, a new list of
selections was filed, which omitted the lands in question. 1

The list referred to is a list filed May 4, 1885, for four hundred and
forty acres, and does not contain any of the lands in the list of 1884.

The company urged that the selection of May 4,1885, was in no wise
a waiver of its selection of 1884, which was in all respects regular.

In the previous consideration of this matter, in departmental com-
munication of February 21, 1891, it is stated:

The selection of 1879 was incomplete, in that it failed to designate a baﬁus for the
selections made therein, but, even had it been regular, such selection would have
been no bar to a subsequent selection by the company; hence, if the selection of
1884 was regular, as alleged, it should have been allowed, and the appeal taken from
the rejection of said list would seem to have protected the company in any rights it
may have gained by such selection.

There does not seem to be any authority for the action taken by letiter of April 22,
1885, in returning both lists to-the local office, and the ‘“suggestion” made therein
isnot very plain, when it is remembered that the only “ confliet ” referred to in the
rejection of the list of 1884 was a conflict with a previous selection made by the com-
pany. This Iebter did not dispose of the company’s appeal from the rejection of its
list of 1884, and the subsequent selection referred to can not be construed as an aban-
donment of such selection. '

The lands directly in question in this case are all in township 22 north, range 6
east. The list of 1884 contained about 1,700 acres in this township. There is noth-
ing to show that there were any couflicting claims with the selections in said town-
ship in 1885, and it would be unreasonable to presume that by the selection of May
4, 1885, for only four hundred and forty acres, all of which were withont said fown-
ship, the company intended to abandon the selections made in 1884, and especially
when the selecting agent swears that the selection of 1885 was made on his own
motion, without reference to the suggestion contained in the leter of April 22, 1835,
and was in no wise intended as an abandonment of the selection made in 1884,

To a proper adjustment of the rights of all parties in the premises, it therefore

becomes necessary to determine the rights of the company to the lands in questwn
under the selection made in 18384.
+ Neither the list nor the papers relative thereto are before me, and I therefore, here-
with, return the record forwarded with your letter (“F ) of February 24, 1892, and
direet that the list of 1884 be called for, and upon its receipt thatthe complete record
be again transmitted for my further consideration.

The list of 1884 is now with the record before me, and as it appears
to be regular and in form, it is herewith returned for allowance, unless,
for some reason, other than the previous selection of 1879, the lands
embraced therein were not subject to the selection when applied fox, or
the basis assigned is faulty.
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The entries here involved were made in March, 1891, and but two of
the entrymen, viz: Morrison and Hendrix, allege settlement prior to
the selection of 1884,

As the lands had been withdrawn on account of the grantsince 1856,
and being embraced in a pending selection were not restored by the
orider of August 15, 1887 (Dinwiddie . Florida Railway and Naviga- -
tion Company, 9 L. D., 74), no rights were acquired as against the grant
by the settlements of Morrison and Hendrix, and all the entries must
be held subject to the rights of the company under its selection. Shire
-et al. ». Chicago, St. Paul, Minneapolis and Omaha Railway Company,
10 L. D., 85. o ‘

I have therefore to direct the re-examination of said list, and, if
approved, said entries will be canceled.

HEeIRs oF RicHARD K. LEL.

On review the departmental deeision of July 25,1892, 15 L. D., 107,
was set aside by Secretary Smith, July 7, 1893, and the case remanded
for-the considerstion of final proof not before the Department at the
time of its former action. -

DESERT LAND CONTEST—EQUITABLE ACTION.
SOUTH . JOHNSON.

A desert Jand contest on the ground of non-compliance wi th law must fail where it
appears that the claimant prior to the expiration of the statutory period had
effectually reclaimed the land, and that his failure to maintain the requisite
water snpply was due to the wrongful act of the contestant. Norwill the inter-
vention of such a contest defeat equitable action on the claimant’s {inal proof,
submitted out of time.

| Pirst Assistant Seeretary Sims to the Commissioner of the General Land
’ _ Office; July 7, 1893.

I have considered the case of John M. South ». Elizabeth A. Johnson,
on appeal by the latter from your decision of March 25, 1892, holding
for cancellation so mueh of her desert land entry as is embraced in the
homestead application of the former, to wit: lot 1, and SE. £ NE. %,
Sec. 1T. 20 N, R. 23 E., and lot 4, and SW. L NW. 4, Sec. 6, T. 20 N,
R. 24 E., Hailey, Idaho land district. ‘

The record shows that on January 19, 1886, Elizabeth A. Johnson
made desert land entry for the above described land, together with the
W.1NE. 4 and E. £ of NW. 1 of Sec. 1, T. 20-N., R. 23 E., same land
district. On March 25, 1889, the plaintiff filed an affidavit of contest
against said entry, and notice being served upon defendant, a hearing
was duly had, and upon the record and evidence before them, the local
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officers found in favor of the plaintiff, and recommended the cancella-
tion of the entry, from which action defendant appealed, and on Sep-
tember 29, 1891, you passed upon the case, and sustained their judgment.
Thereupon the defendant filed a motion for a review of- the case, and
sundry affidavits and the decree of the district court of Lemhi county,
Idaho, were presented in support of the motion and on March 25, 1892,
you again considered the case, upon review, and found the facts to be
that the land had been reclaimed, and that the entrywoman had suffi-
cient water upon the land to thoroughly irrigate the same, but that she -
had failed to make proof within three years, and.that the adverse claim
of South, the contestant, for the tracts for which he applied to make
homestead entry, would prevent her from submitting her case to the
board of equitable adjudication, and you so modified the former decision.
as to cancel that portion of the entry applied for by South, and referred.
the final proof as to the balance of the entry, with certain papers, to
the board of equitable adjudication for its consideration, from which
decision the entryman appealed.

The affidavit states: “That Johnson has not veclaimed the land, as
required by law, and made proof of the same, and this thesaid contest-
ant is ready to prove,” ete.

This case is somewhat similat to that of Meads v. Geiger (16 L. D,
366), in which it was found that Geiger had from the first been untiring:
in his efforts to effect reclamation, but owing to a mistake of his engi--
neer, the water in his ditch came only. within half a mile of the land at
the end of three years, and while he was laboring to overcome this con-
dition, a contest was initiated. It was said:

It will be observed at the outset that the statute makes no specific provision for

forfeiting the rights of the entrynian in the event that reclamation is not effected,
nor final proof submitted within the period designated.

The case was distinguished from that of Lee ». Alderson (11 L. D.,
58), in which case the entryman had not shown good faith nor dili-
gence. _ , ‘

In the case at bar, after making the entry, to wit, on June 1, 1886, a
“mnotice” of a water claim for 1000 inches of water from Pratt creek,
for irrigating purposes, was duly filed for record in the recorder’s office
of Lemhi County, Idaho, by I. 8. Johnson, Elizabeth A. Johnson and
John M. South, that they caused to be cut a ditch from said Pratt
creek, which said ditch entered section 6 of T. 20 N., R. 24 1i., near the
north-east corner and runs in a south-west direction across the SW. %
of NW. } of said section, and turning west, it ran entirely across the
S. { of the N. % of section1 of T. 20 R. 23 E.; thatat a point in the NE.'
% of the N'W. 1 of section 6, T. 20 R. 24, alateral was eut carrying water:
north-west to about the centre of the NW. L of NW. 1 of seetion 6 of T.
20 IR, 24 E., then turning west it ran across the N. & of NH. £ of section
1, T. 20 R. 23 and to about the centreof the NE. 1 of N'W. 1 of said see-
tion 1, where it turned north and passed out of the section. Mrs. John-
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son had caused to be cleared and cultivated to wheat, oats, clover and
timothy about eighty acres of said land, and had water for irrigation
purposes upon each subdivision of the entry.

It-appears that I. S. Johnson sold his one-third interest in said ditch
and water right to one, William I. Wilson, on February 25, 1888, and
made a quit claim deed therefor on that day, - Wilson thus became a
tenant in common with Mrs. Johnson, defendant, and with South.

This deed recites the fact that this undivded one-third interest is in
“that certain water right to one thousand inches of water taken out of
Pratt creek, and which right was claimed or taken by Isaac S. John-
son, KElizabeth A. Johnson and John M. South.” Italso transfers ¢ the
undivided one-third of a ditch now made and constructed and used in
connection with said water right for the purpose of conveying the water
so claimed to the lands of said locators,” etc.

It appears that said South and Wilson cut off the water from the
lateral ditch of Mrs. Johnson, and deprived her land of water, and she
was compelled to bring an action in the territorial court to maintain

“her rights, and while the land was so deprived of water, by the wrong-

' ful act of her co- ten;mts, as was determined by the chstrlct court of
‘Lemhi county, Idaho, the plaintiff herein brought this action, and
asked to have her entry canceled. Amnd while the suit was so pending,
and before her right to one-third of the water in the ditech had been
decreed to her, as was afterwards done, the local officers decided this
case against her, and you, following said deecision, held her entry. for
cancellation.

The testimony shows that the affidavit is not true, as it stands, nor
is the main branch of it true, for she has substantially complied with
the law in the ‘matter of reclaiming the land. The contestant, in his
testimony, says the claimant, Mrs. Johnson, does not own any water
right or right in the diteh, but she and her husband both say that she
owns one-third interest, and the court so found and so decreed, show-
ing that South and Wilson were denying the rights of their co-tenant
when they cut off the water, thus the real ground of his complaint was
founded on his own wrong. v

Testimony was taken showing that the entlywoman had not erected
buildings and fences on the land. The law does not require such im-
provements; she has conducted water upon each “forty-acre tract”,

~and has cleared a large partof the land of. sage blush, and bloken and
cultivated portions of six of the subdivisions.

It is quite apparent that the contestant has very malicious feelings
toward the husband of the entrywoman; he says he would not con-
sider it any more harm to kill him than it would be to kill a rattlesnake,
and acting in this kind of spirit, he cut off the water from the entry-
woman’s diteh, and then swears she has no water to irrigate the land,
and having compelled her to go into court to maintain her rights, he

- seeks to have her entry canceled before she can obtain the relief she
asked.
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The regulations,—General Circular, 1889, page 38,—say,

In a number of cases persons who have initiated titles to public lands under the
desert land act of March 3, 1887, have allowed the limitation provided by statute, to
explre without malking final proof of reclamation of the land, and final payment

In all such cases as now exist, or may hereafter exist, the register or
receiver will notify the parties of their non-compliance with the law, and ninety
days from date of service of nofice will be allowed to each of them to show cause
why their claims should not he declared forfeited, and their entries canceled.

In the case at bar no notice was-given the entrywoman, but in April,
1889, she gave notice by publication, and made final proof and tendered
payment of the balance of the purchase money. . The proof was rejected
because the contest was pending. If it be claimed that the notice of
contest took the place of the notice required by the rogulabwnb, it is
shown that she has responded as required.

She has filed affidavits, and shown by testlmony taken at the hearing
that she had lost the receiver’s receipt at the time her house burned,
and she claims that she did not know that the three years expired in
“ January. She shows that she was taken sick early in January, and
was not able to attend to anything until in March. You say her sick-
ness might have furnished an excuse for the neglect to make proof, but
that it cannot be considered in the face of an adverse claim. In Law-
rence v. Phillips (6 L. D., 140) Miss Phillips had made homestead entry
and substantially complied with the law during five years, but before
making proof she was married and went to live with her husband.
Lawrence filed affidavit of contest, alleging abandonment, ete. It
was held that, having complied with the law for five years she could
make proof notwithstanding her marriage and living away from. the
land. The contest was dismissed, and the entrywoman allowed to
make proof.

In the case at bar the entrywoman had substantially complied with
the law prior to the expiration of the three years, and had water on
the land, and on each subdivision thereof, except when, by the unlaw-
ful act of the plaintiff, it was cut off, and it will not do for the plaintiff
to testify that she did not own any water right, for the decree of the
court gives her & title to a one-third interest therein, and in the ditch,
and the testimony of expert witnesses shows that this supply is ample
to irrigate the three hundred and twenty acres.

The allegation of the contest affidavit has not been proven, and the
contest is diswnissed. Her entry segregates the land, and the appli-
cation to homestead a part of it will be rejected. This leaves the mat- -
ter of proof between the entrywoman and the government. Her proof
will be returned and approved, as it is amply sufficient. The money
will be accepted, and the final proof, with the papers relating to her
delay, and the copy of the decree of the court, will be submitted to the
board of equitable adjudication for consideration. Your decision is
modified accordingly. :
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STATE OF CALIFORNIA ET AL. v. HERBERT.

Motion for teview of departmental decision of December 3, 1893, 15
i. D., 519, demed by Secretary Smith, July 7, 1893,

RAILROAD GRANT—SETTLEMENT CLATM.

"T'he possession and occupancy of a tract by a qualified settler except the land cov-
ered thereby from the operation of this grant on the definite location of the
road; and the subsequent failure of the elaim ultimately asserted by such set-
#ler leaves the land open to the first legal apph’cant.

NorRTuERN PACIFIC R. R. Co. ». KRANICH BT AL

Seeretary Smith to the 00mm'issionieo" of the General Land Office, J wly 7,
1893.

L have considered the case of the Northern Pacific Railroad Com-
pany v. Brnest Kranich and William Hogan, on appeal by said com-
Ppany, and by said Kranich, from your decision of February 1, 1892,
involving the SI. } of the NE. 1 of Sec. 23, T. 10 N \T., R.4 W., in the
Helena land district, Montana. '

Said land lies within the primary or forty mlle limits of the grant to
the Northern Pacific Railroad Company made by the act of July 2,
1864 (13 Stat., 365).

By the third section of said act there was granted to said company
gvery alternate section of public land, not miﬁerzﬂ, designated by odd numbhers, to
#he amount.of twenty alternate sections per mile, on each side of said railroad line,
« « - . . whenever on the line thereof, the United States have full title, not
weserved, sold, granted or otherwise appropriated, and free from pre-emption, or
other claims or rights, at the time the line of said road is definitely fixed, and a plat.
thereof filed in the office of the commissioner of the general land office.

The line of road opposite the land in dispute was definitely located
July 6, 1882. Ernest Kranich filed his declaratory statement (No.
7189) for the land July 24, 1885, alleging settlement thereon in April,
1879,

On April 14,'1886, William Hogan filed declaratory statement (No.
7659} for the land, alleging settlement the same date.

On April 6, 1886, Kranich gave notice of his intention to make final
proof on May 14, 1886, at which time Hogan appeared and contested the
«<laim of Kranich.

The case was tried and determined before the local officers, and came
in regular course to this Depaltment and was decided Apnl 22, 1891
(12 L. D., 384).

A hearing was directed to be ordered to allow Kranich ¢ to show that
hie was in the actual possession and occupancy. of the land at the date
of definite location of the road,” and you were directed, after an exam-
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ination of the evidence, to pass upon the conflicting claims of the sev-
eral parties ¢ so that all matters in dispute may be detelmmed by one
judgment.”

Under these instructions a hearing was had at the local office J une
23, 1891, when all parties appeared and testimony was submitted. In
July, 1891 the local officers found that on

July 6, 1882, Ernest Kranich, a qnalified pre-emption or hnmestead claimant, was
in possession of, occupying and cultivating the ground in controversy, though not
residing thereon, with an intent to afterwards acquire title thereto under the sefitle-.
ment laws of the U. 8., which intent he did, and is attempting to execute. . . . . . .
Occupancy, possession, and cultivation on the date when the right of the road would
otherwise attach, by one qualified to make entry under the settlement laws, coupled
with an intent thereto, even though such person did not reside on the land is suffi-
cient to except the land from the operation of the grant. - Northern Pac. Ry. Co. v.
Sales (11 L. D., 583).

On appeal, by letter of February 1, 1892, you rejected the application
of Kranich to makefinal proof, because he had in October, 1885, removed
from land of his own to reside on the land in question, which disquali-
fied him as a pre-emptor under section 2260 of the Revised Statutes,
although you affirmed the decision of the local officers that on July 6,
1882, he had such a claim to the land by settlement, possession and
improvement, as excepted it from the operation of the grant to said
railroad company. You therefore directed that Hogan should be per-
mitted to perfect his claim to the land. :

The first question presented by this record is whether or not Kranich
had on July 6, 1882, such a “claim” to the land in dispute by possession
and occupancy, as excepted it from the operation of the grant to said
company, within the meaning of the third section of the granting act,
above cited.

It appears from the evidence that Kranich had declared his intention
to become a citizen in 1876, and became a full citizen in 1886. It fur-
ther appears that he was qualified and had the right “to assert a
claim?” to the land in question on July 6, 1882, and that he did then
assert a claiin to said land by possession and o¢cupation thereof, as

“found Dby the local officers and by yourself. It appears that he had
never exhausted his vights under the homestead or pre-emption laws.
His case comes therefore within the rulings of this Department, in
Northern Pacific B. R. Co.v. Potter (11 L. D., 531) and Northern Pa-
cific B. R. Co. ». Sales (Idem, 583). . :

It follows that Kranich’s ¢ claim?” had the effect t0 except this.land
from the operation of the grant to said company oun July 6, 1882. . K.
P. Ry. Co. v. Dunmeyer (113 U. 8., 629); Northern Pacific R. R. Co. ».
Patterson (16 L. D., 343). :

It appears further from the evidence that in October, 1885, he removed
from land of his own to reside upon the land in question, which dis-
qualified him then and there from acquiring ¢ any right of pre-emption”
to said land under section 2260 of the Revised Statutes.
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The land therefore became subject to settlement and entry by the
first legal applicant thereafter. Inasmuch as William Hogan made
pre-emption filing on April 14, 1886, he may be permitted, if duly
qualified, upon showing compliance with the law, to perfect his claim
therefor.

Your judgment is affirmed.

You have also transmitted the papers in the appeal of Everett E.
Slocum from the decision of the local officers rejecting his application
to make homestead entry of said tract, tendered August 16, 1892; also
his application to contest the right of said Hogan fo said land.

Inasmuch as you have not passed upon the questions involved in
said appeal, the papers relating thereto are herewith returned for your .
action thereon.

PRIVATE CLAIM-SURVEY—-PATENT.
ANTOINE MARECHAL.

The Depmtment is without jurisdiction to order a survey of a private claim where -
the land involved is embraced in a prior outstanding patent issued on the claim
of another.

Secretary Smith to the Commissioner of the General Land Office, July 7,
1893.

With your letter of March 19, 1892, you transmit the record in the
appeal of the representatives of Antoine Marechal from your decision
of September 4, 1390, rejecting their application for the survey of lands
in the city of St. Louis, Missouri, which they allege were confirmed to
Antoine Marechal’s legal representatives in 1825, by Recorder Hunt,
under the acts of Congress of June 13, 1812 (2 Stat., 748), and May
26, 1824 (4 Stat., 65).

The location of the land claimed to have been confirmed as above
stated is deseribed as a tract containing one arpen front by forty arpens
in depth, situated in the Cul de Sac of the Grand Prairie of the city of
St. Louis, Missouri, and bounded, north by the field lot claimed by
Jacques Marechal’s legal representatives, south by a lot not possessed
at that time, east by vacant land, and west by the claim of Gratiot.

You declined to survey -any landa at the point demgnated by appli-

cants, for the reasons:

1st. Because I am unable by the evidence to locate the land which it is alleged
that Jacques Marechal oceupied, there being no land immediately upon the north of
where its location is now claimed which was held or cultivated by Calve.

2d. Because all the title which the government had to lands within survey 2498,
so far as said lands were public lands, was granted to Mary McReeé by patentin 1869

3d. Because this office has no jurisdietion in the premises, either to survey or oth-
‘erwise adjndicate questions of title or location of any lands falling within said sur-
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vey 2498, having heen fully deprived thereof, by the act of 1874, if the same had not
been exhausted by the issuance of said patent to Mary McRee in 1862, .

4th, Because the parties now applying for a survey have slept too long on their
rights, without protesting or objecting to the survey and dlsposzul of the lands in
question by the government to other parties.

Conceding that the Iand designated in the confirmation to Antoine
Marechal’s representatives is capable of being located, I can not see by
what authority the government can make an official survey of the
alleged claim, for the reason that the claim as located by the applicauts
is-covered by the official survey of the New Madrid location, made in
1818, in the name of James Y. O’Carroll, and for which patent was
issued by the United States under date of June 10, 1862, to Mary McRee,

" as assignee of James Y. O’Carroll.

It can not be successfully contended that the government has not
passed by the patent all title that it had to the land in controversy, and
that so long as that patent remains outstanding, there is no authority
in the government to dispose of the land covered by said patent. The
applicants, however, ask that the claim may be located and established
by the government survey, so that they may have the necessary status
to entitle them to adjudicate their rights in the courts. When the gov-
ernment made the official survey of the New Madrid location in the
name of James Y. (’Carroll, and issned patent therefor to his assignees,
it was an adjudication that the land covered thereby was a part of the
public domain. Having no jurisdiction over the land for any purpose,
I can see no authority to make an official survey of any part thereof,
and I therefore affirm your decision rejecting the application.

RAILROAD GRANT—SCHOOL INDEMNITY SELECTION.

Unton Pacrric Ry. Co. v. UNITED STATES.

A school indemniby selection, made prior to statutory authority therefor, does not

reserve the land so selected from the-operation of a railroad grant on definite
location of the road.
The case of Fitch v. Sioux City and Pacific R. R. Co. overruled.

- Secretary Smith to the Commisstoner of the General Land Office, July 7,

1893.

I have considered the case of The Union Pacific Ry. Co. v. The
United States, on appeal by the former, from your decision of March
12, 1892, rejecting its application for patent for, and cancelling its
“selection” of the SE. £ of the SE. £, Sec. 3, T. 12 N,, R. 11 E., Ne-
ligh, Nebraska, Iand district.

It appears of record that this land is within the limits of the grant,

. by act of July 2, 1864, (13 Stat., 356) for the Union Pacific Railway
‘Company: that its right attached, if at all, on filing map of definite

location October 24, 1864.
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This tract was listed June 12, 1881, per list No. 4, but was omitted
from the patent issued to the company June 15,1882, which included-
other tracts embraced in said list. It further appears that the territo-
- rial officers selected for school purposes a tract of land embracing this
in controversy, in lien of a deficiency in sections 16 and 36 of T 12 N.,
R.11 E.,, and 16 and 36, T. 17 N., R. 12 E. This selection was made
July 1, 1858, and was cancelled July 2, 1880. You say: )

The facts in this case appear to be identical with those of the case of Wm. R. Fitoh
v. Sloux City and Pacific R.R., decided by the Department March 21, 1891, (not re-’
ported) wherein it was held, on the authority of the cases therein cited, that the
school indemnity selection, subsisting at the date said grant attached, excepted the
tract in question from the operation of the same.

You rejected the application for patent, and canceled the ¢ selection,”
from: which action the company appealed.

In the case at bar there is no adverse claimant. The selection by the
territorial. officers having been canceled, and no appeal having been

taken, so far as appears, any claim it may have had is, as to it, closed-

In the F 1teh case eited, (L. and R. Press Copy 216, p. 184) it was said.
that:

It appears from the records of your office that on July 3, 1857, one, Duncan Me-
Lachlen filed a declaratory statement for the entire SW. 1 of said section 29, alleging.
settlement June 3, 1857. This filing is still intact onthe records. Asthisfiling was
subsisting and prima facie valid at the date the company’s rights attached, it served
to except the W. 4 of said SW. } from the operation of the omut to the railroad
company.

Tt is well settled that a prima facie valid filing, or entry of record at
the time a grant becomes operative, excepts the tract so filed upon or -
entered, from the operation of the grant, but such is not the state of
facts in the case at bar. ,

It is true, in the Fitch case your office held that the tract was ex-
cepted by the school selection which was made July 1, 1858; but it
appears that the departmental decision was on the other 0‘1ound which
was tenable,

It is also true that in the latter part of the departmental decision it
was said that the school selection excepted it from the grant, and sev-
eral cases are cited in support of the decision. I have examined them
carefully, and do not find either of them in support of the Iatter branch
of the decision. In Call v. Southern Pacific R. R. Co. (11 L. D., 49),
the selection was made in 1870, under the aet of February 26, 1859, (11
Stat., 385). In Southern Pacific R. R. Co. v. State of California (4 L.
D., 579), it is stated that the tract was in a prima facie valid selection.
This pre-supposes that it was made when the law authorized it, although.
the date is not given, and seems to have been considered of no import-
ance in that case. In the case of Southern Pacific R.R. Co. v. State
of California (3 L. D., 88), the selection was made in 1867, and therefore
authorized. In case of the Northern Pacific R. R. Co. ». Bowman (7
L. D, 238), it was found that the tract was occupied, and was being
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cultivated and improved by a qualified entryman at the time the grant
took effect, and it was held that such settlement, occupancy, cultiva-
tion and improvement excepted the tract from the grant.

In Southern Pacific R. R. Co. ». Bryant (on review) (3 1. D., 501),
the tract was selected in lieu of school lands lost in place, in 1879, so
it may be safely said that neither of the authorities cited tends in the
least to support the second branch of the decision in the Fitch case,
nor your decision in the case at bar. .

There never was but one attempted selection of this land in contro-
versy, that was at a time when there was no 'mthouty of law for any
selection.

The 16th section of the act of Congress, organizing the Territory of
Nebraska, (approved May 30, 1854, 10 Stat., 277) reserved from sale
-sections sixteen and thirty-six, in each township for school purposes, -
- but it made no provision for the selection of land in lieu of any such
sections being wanting in fractional townships, or being pre-empted,
or in any way disposed of. To meet this, and make good the school
lands to the several townships, the act of February 26, 1859, (11 Stat.,
385) was passed, anthorizing, generally, State and Territorial authori-
ties to select other lands, where section sixteen or thirty-six has been -
pre-empted, or is wanting in fractional townships, or from any natural
cause. '

Prior to this act there was no authority for any selection, and the
Territorial or State officers’ selection was as invalid and void as would
have been a list of lands made by any other person having no authority.

In Hahn ». Union Pacific R. R. Co. (Copps Public Land Laws, Vol.
2, 961) the case arose in Nebraska. The State selected a tract of land
on July 1, 1838, as indemnity for a deficiency in the lands reserved for
school purposes. Secretary Schurz said, if this selection was valid it
excepted the tract from the operation of the grant, by reason of sub-
sisting thereon at the date of the grant, and after ful]y considering the
case, he held that the act of May 20, 1826, (4 Stat., 179) “Conferred
upon the Territory neither authority to make such selection, nor righy
to indemnity for such deficiency.” He says that if the Territory or
State, after its admission into the Union, had ratified the selection, it
might have been held valid from and aftu the act of 1859; this was not
done, and he concludes: :

The selection of 1838 cannot, therefore, be held as valid, and it did notreserve the
tract so as to take it out of the operation of the grant to said company.

Un July 2, 1880, Acting Commissioner Holeomb, in pursuance of this
decision of June 25, 1880, wrote to the register and receiver at Norfolk,
Nebraska, land otfice, directed the cancellation of certain selections,
and stated that the lands inured to the company, and directed that
Davis, land commissioner of the company, be notified.

I ﬁud no decision reversing or modifying that cited above, Eb]ld
believe that it was founded on correct principles. The unauthorized
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selection was invalid, not voidable, but absolutely void ab initio, and
could not except the land from the grant.

Your decision is therefore reversed, and in so far as the decision in
Sioux City and Pacific R. R. Co. . Wm. R. Fitch, supra, is in conflict
with the decision, the same is overruled.

As there is no adverse claim to the land, the claim of the State
having been cancelled in 1880, patent will issue in accordance with the

law and regulations in such cases made and provided.

AOKLAHOMA. LANDS—SECOND HOMESTEAD.
JAMES M. CLARK.

- The provisions in section 7, act of February 13, 1891, allowing an entry of lands .
ceded by the Sac and Fox Nation and Iowa tribe of Indians, to be made by per-
gons who had previously commuted a homestead entry, apply only to entries
perfected under section 2301 R. 8., and have no reference to entries commuted
under the special provisions of section 21, act of May 2, 1890.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, July 7, 1893.

T have considered the appeal of James M. Clark involving his appli-
cation to enter the NW. % of Seec. 24, T, 17 N R. 5 B., Guthrie land
district, Oklahoma.

It appears from the record in this case that Clark made a homebtead
entry for the SW. } of section 17, T. 17 N,, R. 2 W., August 6, 1889,
and perfected the same September 10, 1890, by purchase under seetion
21, act of May 2, 1890 (26 Stat., 81-91). On October 2, 1891, Clark filed
in the local office application to make another homestead entry for the
tract first above described under the act of February 13,1891(26 Stat.,
749-759), which. was rejected by the local officers, practically on the
ground that the applicant had exhausted his right and was not entitled
to make a second entry, whereupon he appealed and under date of June
22, 1892, you sustained the action of the register and receiver, and
Clark again appealed. Section 21, act of May 2, 1890, supra, provides
that any person who is entitled to make a homestead entry in the Ter-
ritory of Oklahoma, and who has complied with all the laws relating to
such homestead settlement, may receive a patent. for the land so entered
at the expiration of twelve months from date of lo¢ating upon said
homestead upon payment to the United States of $1.25 per acre for the
land embraced in such homestead.

Section 7, act of February 13, 1891, supra, upon. which Clark relies
as authority for allowing him to make another entry, provides, in
relation to the lands ceded by the Sac-and Fox Nation and Iowa tribe
of Indians, :

that they shall be disposed of to actual settlers only under the provisions of the
homestead laws, except section 2301, which shall not apply: Provided, however,
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That each settler, under and in accordance with the provisions of the homestead laws,

shall before receiving a patent for his homestead, pay to the United States for the

land so taken by him, in addition to the fees provided by law, the sum of $1.25 for

each acre thereof . . . . andany personotherwise qualified who has attempted
to but for any cause failed to secure title in fee to a homestead under existing law,

or who made entry under what is known as:the commuted provision of the home-
_stead law, shall be qualified to make a homestead entry upon any of said lands,

Section 2301 Revised Statutes, provides: Thatif a homestead settler

does not wish from any cause to remain five years on his homestead

_entry he may pay for it at the legal price per acre. Such commuta-
tion payment takes the place of the residence and cultivation of the
land that would otherwise be required of the settler. In cases under
said act of May 2, 1890, however, the conditions and requirements are
different; the settler being required to make proof of residence and
cultivation of the tract for one year and to make payment of a sum per-
acre, equal to the amount paid for the relinquishment of the Indian
title but in no case shall such payment be less than $1.25 per acre.

Under this last mentioned act, Clark perfected his former entry
which can not be considered a eommutation similar to that prescribed
under section 2301 Revised Statutes, and therefore covered by the pro-
vision in the act of 1891, allowing a second entry.

The clause in said aet of 1891, allowing an-entry of those lands to be
made by any person who had formerly commuted an entry, is held to
relate entirely to entries perfected under section 2301 Revised Statutes,
as above quoted and can have no reference whatever to entries per-
fected under the special provisions of said act of 1890.

Your decision is accordingly affirmed.

It appears that since the appeal of Clark was filed in this Depart-
ment, one Riley A. Grindstaff applied to enter the tract in dispute, but
the local officers, on account of the pending appeal of Clark, rejécted
the application, whereupon the applicant appealed, and you trans-
mitted the same to this Department without action. The case of Clark
having been disposed of, the appeal of Grindstaff, as also the motion of -
Clark to dismiss Grindstaff’s appeal from the local officers, are returned
for appropriate action and the papers in the Clark case transmitted
with your letter dated October 3, 1892, are also herewith returned.
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- TRANSFEREE—-CONFIRMATION-SECTION 7, ACT OF MARCH 3, 1891.

RADABAUGH v, HORTON.

‘When the attention of the Department is called to the fact that the interest of a
mortgagee is involved in a pending contest, notice should be given said mort-
gagee of the departmental decision therein, and, in the absence of such notice,
an order of cancellation does not defeat the right of the mortgagee to he heard.

The Departinent is without jurisdiction to try and determine a contest initiated
after a transfer of the land, in the case of an entry that is within the confirma-
tory provisions of section 7, act of March 3, 1891.

Secretary Smith to the Commissioner of the General Land Office, July 7,
‘ 1893.

In the consideration of the motion for review of the above entitled
cause, filed by counsel for W. M. Shaver, receiver, etc., and Sarah A.
Edwards, mortgagees, I find the following facts:

On October b, 1878, Raughley Horton' made timber-calture entry of
the W. § of NW, %, Sec. 30, T. 22 8., R. 2 E., Wichita, Kansas, land
distriet, and on October 16, 1886, he offered final proof, and final cer-
tificate issued the same day. On June 13, 1887, Carlton C. Radabaugh
filed an affidavit of contest alleging non compliance with the law in the:
production of the required number of trees. A hearing was ordered, at -
which both parties appeared and on November 30, 1887, the local

“officers held that the entry should be canceled. On appeal you affirmed
their decision September 27,1889, The defendant again appealed and
by departmental decision of June 11, 1891 (unreported), your decision
was affirmed. . : :

On October 5,1892, W. M. Shaver, receiver of the International Bank
of Newton, Kansas, and Sarah A. Edwards, filed a motion for review.
This motion is supported by their affidavits showing that Raughley
Horton on June 1, 1887, and after final entry of said tract, made, exe-
cuted and delivered to said Infernational Bank two mortgages on said
land to secure the payment of two promissory notes, one of $1200,
and the other for $60; that on June 14, following, the $1200 note and
mortgage were transferred to said Sarah A. Edwards who still owns
the same, and that the $60 note and mortgage is in the possession of
said receiver as part of the assets of said bank; that said notes are
unpaid and the mortgages have not been released. Certified copies of
the mortgages are filed with the motion by which it is shown that they
were executed June 9, 1887, and filed for record June 10, following.

It is stated in the motion that “the attention of the land depart-
ment” was brought to the fact that the said International bank had
an interest in the subject matter of the controversy, and

Your petitioners further show that afterward on, to wit, June 11, 1891, without
bringing the said mortgagee, whose interest was thus spread upon the record, before
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you, and affording him an opportunity to be heard in behalf of his said inferest, and
without any notice whatever to such party in interest, of any of the proceedings in
the cause, you rendered a finai decisionin the premises, sustaining the Commissioner
of the General Land Office, and directing the cancellation of the said entry.

That the mortgagee, the International Bank of Newton, Kansas, wasnever notified
of such departmental decision. '

That on September 9, 1891, the said entry was canceled.

That notice of the cancellation was never served upon the International Bank of
Newton, Kansas.

That your petitioner, the receiver of the said bank, did not learn of the depart-
mental decision until after the cancellation as rLforeszudl and long after the time
limjted for filing a motion for review had expired. .

Errors in said departmental decision are assigned as follows:

1. Error was committed in taking any action in case, adverse to the entry, after
the intercst of the morfgagee was spread upon the record, in the absence of notice
to such interested party. :

. Error was committed in reuwdering a final decision and eclosing case without
notice to the mortgages, whose interest was disclosed upon the record.

3. Error was eommitted in the failure to serve the International Bank of D Newton,
Kansas, with notice of the final decision cancelling the entry when the fact of the
morfgage interest of said bank was a part of the record in the case. :

4. Error was committed in the failure to serve the mortgagee with notice ‘of the

cancellation of the entry, when the fact of such mortgage interest was a palt of the
16001(1 in the case.

5. Error was committed in rendering a final decision in the cause without regard
to the fact that the record présented a case which prima fucie fell within the provi-
sions of section seven of the act of March 3, 1891. ’

6. Error was committed i in not suspending final action in the case and directing
that an opportunity be given the mortgagee, to show himself entitled to have the
entry coufirmed under the provisions of section seven of the act of March 3, 1891.

OOLHlel for Radabaugh hab filed a motion to dismiss the motion for :
review on the grounds

. That said W. M. Shaver and Sarah A. Bidwards are not co- -partners or ]omtly in-
teleste(l in the notes and mortgages they claim to hold, neither have they any inter-
est in-common in the result of their said application and motion.

2. A trausferee who fails to file with the local office a statement of his interest in
the land is not entifled to plead want of notice

3. A purchaser after entry and before patent takes only an eqmty—a,nd is charged
with notice of all defects in the tltle e e

It is important to bear in mind the prominent dates detailed above,
that is, that final entry of the land was made October 16, 1886; the
mortgage was recorded June 10, 1887; and the contest was filed June
13, 1887. It is not shown by the record that the mortgagee had .any
notice of any of the proceedings under the contest. In fact the record
does not disclose that the existence of the mortgagees was known to
either the land officers or yourself. After Horton, however, had taken
his appeal from your decision to this department, the attorney for con-
testant, filed here a motion to dismiss the said appeal for the reason
“that the said defendant had no right to or interest in and to the
lands and appurtenances involved in this suit,” and in support of the
motion filed a certified copy of a warrcmty deed from Horton and wife

1600—voL 17—+4 :
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to one Grouzeland, for the land, executed on October 19, 1888, In said
deed is the following recital:

This conveyance is made subject to two mortgages executeil by parties of the first
part to the International bank..of Newton, Kansas, dated June 1st, 1886 (1887)
recorded in office of the register of deeds of Harvey county, Kansas, in book 10, of-

mortgages at page 240, and book 7 of mortgages at page 482,in the amounts of $1200
and $60, with acerued and accruing interest.

And the grantors warrant the title “except under said mortgages
above described to which this conveyance is made subjeet.” -

It is insisted by counsel that profert. of this deed thus made was suffi-
cient in itself to cause the Department to serve notice on the mortga-
gee of its action in cancelling Horton’s entry thereby permitting it to
show its right to ask for a confirmation of the same under the act of
Mareh 3, 1891 (26 Stat., 1095). :

I am disposed to thmk that this position of counsel is correct, and
that the Department when its attention was called to the fact of the..
existence. of the mortzage should have directed notice to be given to
the mortgagee, of its decision. In the case of United States v. New-
man et al. (15 L. D., 1224), it was:caid:

A transferee, when hisinterest is made kuown, has always been allowed to show
that the entryman’ has complied with the law, and in a case like this, I think that
the mortgages may ploperly De deemed the party in interest and should be given all
he rights of a transferee.

In that case the attention of yourself and the local officers had been
called to the interest of the transferee simply by the introduction in
-evidence of abstracts of title to the land. It was further held that not
having received notice of any of the proceedings or the judgments pro-
nounced it can not be held bound by the judgment canceling these
entries and the judgment canceling the same did not dispose of the
company’s rights” In view of the facts therefore, I am disposed to
believe that this motion should be considered as having been filed
within time.

- I am also impressed with the fact t-hat it -was error to cancel the en-
try of Horton until an opportunity was given the mortagees to show
their interest in the land. - As the record stood when under considera-
tion in this' Department, it was insufficent to order a confirmation
under the act of March 3, 1891, but sufficient was'shown to require a
further investigation as to the trausfer. Section 7 of said act provides,
among other things,

And all enfries made uuder the pre-emption, homestead, desert-land or timber-cul-

ture law, in which final proof and payment may have been made and certificates is-
sued and to which there are no adverse claims originating prior to final entry and
which have been sold or incumbered priorto the first day of March, eighteen hundred
and eighty-eight, and after final entry, to bona tide purchasers, or incumbrances for
-a valuable consideration, shall, nnless upon an investigation by a government agent,

fraud on the part of the purchaser has been found; be confirmed and patented nupon :
prescutation of satisfactory proof to the land department of such sale or incumbrance.
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" Under thislaw I take it that where there has been a compliance with
it, the Department has no jurisdiction to try and determine a contest
initiated after the transfer of the land. Congress, by this act, con-
firmed those entries that came within its provisions, and all we can do
in a given case, is to determine whether or not the entry under con-

‘sideration falls within the purview of the statute. It matters not
whether our attention is called to the matter by counsel, if there is
sufficient in the record to charge us with notice that the entry is one
that should be confirmed, it should be done. Nawrath v. Liyons ¢t al.
(16 L. D., 46). '
~ Sufficient evidence is now before me, on this motion for review, o
satisfy me that the entry of Horton should be confirmed. The land
was encumbered prior to March 1, 1888, and before the contest was
initiated and the mortgages remain unsatisfied; there were no adverse
claims which originated prior to final entry; it is alleged that the
encumbrance is bomb fide and no fraud has been found by a govern-

-ment agent.

The fact that the entryman did not fully comply with-the law in the
plantiiig of trees will not defeat the confirmation of his entry, where it
is shown that thereis a bona fide encumbrance. (Wonder ». Brun, 15
L. D., 507). '

For the reasons given, I am of the opinion that the motion to dis-
miss filed by counsel for the contestant should be denied, and the

. motion for review should prevail; that the said departmental decision
" of June 11, 1891, ordering the eancellation of Horton’s entry, should '
be revoked, the sdid entry should be reinstated, and, if any subse-
quent entry has been made of the tract in controversy, the entryman
should be notified and given an opportunity to show cause why his

entry should not be canceled.

OKLAHOMA LANDS-SALE OF CEDED LANDS.

CIRCULAR.

#

Secretary Swith to the O'ommzsswner of the Geneml Land Oﬂ‘ice, J uly 7,
1893.

By letter of June 8, 1893, you submitted the circular of instructions
as to payments required of settlers upon the lands in Oklahoma, ceded
- by the Pottawatomie, the Absentee Shawnee and the Cheyenne and
Arapahoe Indians, modified in accordance with the suggestions made
- in departmental letter of June 2, and the same is herewith returned
with my approval. -

You state that the prowswn as to notice to the eu‘m yman, in caseof -
‘default, was not incorporated 1n the original draught because it had
been 1epresen’oed to you that owing to failure of crops, many of these
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settlers will not be in position to meet the payments, and thatit is pro-
posed to make an effort to obtain through Congress an extension of
time for said payments. This is a proper requirement, butif Congress
shall take action, a change of regulations may become necessary, or if
conditions shall develop that show the necesmty for such aetlon this
requuement may perhaps be modified or suspended.

DEPARTMENT OF THE INTERIOR,
. : GENERAL LAND OFFICE,
- © Washington, D. C., June 8, 1893.
REGISTERS AND RECEIVERS, ' ) '
Kingfisher and Oklahoma, Oklahomd Territory e

GENTLEMEN: Your atbention is called to the provisions of section 16, of ‘the act of
March 3, 1891 (26 Stat., p. 1026) relating to the disposal of the lands ceded by the
Citizen Band of Pottamatomie, the Absentee Shawnee, and the Cheyenne and Arap-
ahoe Indians, ¢ That each settler on said lands shall, before making a final proof and
receiving a certificate of enfry, pay to the United States for the lands so taken by
him, in addition to the fees provided by law, and within five years from the -date of

the first original entry, che sum - of $1.50 per fwle, one-half of which shall be paid:
" within two years.”

Clash Teceipts will be issued for the pm’ch{bse monéy paid under said provision,

according to form attached (4-140a.); and when final proof and payment are made a

final homestead certificate (form 4-196), and a final homestead receipt for the final
commissions (form 4-140) will be issued in addition to a cash receipt (form 4-140a.)
for the final payment !

The cash receipts will bear the regular cash series’of numbers, and the money will
be reported ou the regular abstraet of cash sales with a marginal reference to the
homestead entry by number upon which the payment is made. Said receipts will
be issued in duplicate and the duplicate given to the party as in ordinary cash sales.

In case of default in making any payment when due, you willnotify the entryman
of that fact, and that if the payment shall not be made within sixty days thereafter,
steps will be taken looking to the cancellation of the entry. Upon the expiration

" of the time allowed by such notice, you will report the status of the entry to this
office for appropriate action.

Should any party tender the money requlred to be paid for said lands after the
time it is due and before final cancellation of the entry, you will receive the same
and make report thiercof by special letter to this office.” See ]ydw%d Uhhg, 12 L
D., 111.

The mere fact that a pmrty has not paid the purchase money within the plescmbed
time should not be regarded as sufficient ground upon which to base a contest where
there is no allegation of failure to comply with the settlement and. ecultivation
requirements of the lavw, '

Very respectfully, S
. ; Epw. A. BOWERS,
: " Acting Commissioner.
" Approved,
HoKE SMITH,
Secretary.
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SECOND CONTESTANT—TIMBER CULTURE APPLICATION—PRACTICE.
CHARLES S. PHILLIPS.

The right of a second confestant to proceed with his suit, on the dismissal of the
prior contest, can not be defeated by the intervening confest and entry of
another, allowed without notice to the second contestant that the first contest’
had been dismissed.

A timber culture application filed with an affidavit of contest prior to the repeal of
the timber calture law saves the right of the applicant to perfect his entry after
said repeal, if the entry under contest is finally canceled.

.Affidavits filed for the purpose of supplying an omission in the records of the local
office, may VLe accepted on sufficient showing as the basis of a further hearing in
the case.

Secretary Smfwh to the O’mmmsswnw of the General Lcmd Office, J uly 7,
1893,

I have considered the motion for review of departmental decision of
October 17, 1892, (nnreported), in the case of Charles 8. Phillips, ex
parte, involving the NE. 1 of Sec. 13, T. 7 8., R. 40 W., Oberlin, Kan-
sas. .
The facts necessary to a determination of the motion are as follows:

October 23, 1888, John Duncan made timber-culture entry foi" this
land.

October 25, 1889, one H. H. Smlth filed a contest against the ently,
upon which a hearing was finally ordered for June 27, 1890,

Prior to the last date, to wit, April 17, 1890, Charles S. Phillips,
complainant in the motion herein, also filed a contest affidavit against
said entry, which was held to await the result of Smith’s prior contest.
October 24, 1890, after two continuances, Smith’s contest was dismissed
for want of prosecution. Smith failed to appeal, but Phillips was not
notified of the dismissal of the prior contest of Smith, and, on Novem-
ber 3, 1890, ten days after Smith’s contest was dismissed, one Robert
B. Smith filed an affidavit of contest against the same entry, and was
erroneously allowed to prosecute the same in disregard of the contest
of Phillips, then pending. ‘ '

On this contest of Robert B, Smith, the entry was canceled, J uly 13,
1891, and on the 31st of the same month, one Willard Smith was
allowed to make homestead entry for the same.

August 18, 1891, Phillips applied to make timber-culture entry for
the same land. He accompanied his application with his own affidavit,
éorroborated by G. M. Phillips and M. Brown, stating the fact of his
application to contest and tender of one dollar contest fe¢, which was

.refused because of then pending contest of H. H. Smith, but that his
" contest was received at the office and placed on file fo await the result -
of the prior contest.of Smith; that he was-told that if Smith’s con-
" test shouald be dismissed, he (Phillips) wonld be duly notified of it;
that he was never notified, etc. He also states in said affidavit that at
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the time he filed his application to contest, he also filed an application
to enter the land under the timber-eulture law, which application was
properly verified, ete.
~ This application was denied by the Ioca,l officers, ¢ for the reason
that said tract is segregated by H. E. No. 14,248 mmde July 31, 1891
-and for the further reason fhat the T..C. law was re
pealed by the act of March 3, 1891.” -
Phillips appealed, and by lette1 of October 22, 1891, you sustained
the action of the local office, and by decision of this Department,
heretofore noted, your judgment was affirmed, on the ground that

- - Pprior to his dpphcatlon to enter, the timber cultule law had been re-

pealed by the act of March 3, 1891 (26 Stat., 1093), and the case of
August W. Hendrickson (13 L. D., 169) cited as authority therefor.

- In that case it is held that, if 4 timber eulture claim had been law-
fully initiated before the passage of the act of March 3, 1891, the claim
- could be perfected, notwithstanding the repeal of the tlmbel ‘culture
law. Insaid case it is further held that a claim is lawfully initiated
when “one who is qualified to enter makes written application, accom-
panied with the requisite amount of fees, to enter land that is subject
to entry,” citing R. H. Trusdle; 2 L. D,, 270, and Whitmore v. Tufts,
id., 278 (see bottom page 171, et seq.)

_ The record before me contmns the corroborated affidavit of Phillips,
as before mentioned, to the effect that his contest afidavit was accom-
panied by an application to enter. This was before your predecessor
when his decision was rendered, in which this corroborated affidavit -
was designated as an “uncorroborated statement,” which could not be:
accepted as evidence against the records of the local office.

The record of the local office, it is true, failéd to show that Phillips
filed an application to enter with his contest affidavit, but this failure
to make a record of the same is, it seems to me; very satisfactorily
explained by the afidavit of C. C. Per dieu, filed in the local office Janu-
ary 26, 1892, and now before me. He states therein that he is, and has
been for years, a practicing attorney before the United States land office
at Oberlin: has had many contest cases, some with applications to enter,
and has seen the clerk detach the applicationsand throw them into the
waste basket, ¢“stating to the applicant that it was not necessary to
file applications to enter the land with the contest;” and that at other
times, when he.filed contests with applications to. enter, the officer
“marked the application ‘filed’ on the back of the application, but
““made no record on the docket or elsewhere of the filing of the same.”
He further states in his said affidavit, positively, and of his own knowl-
edge, that Phillips, on or about the 17th day of April, 1890, made and
-filed an application in the Oberlin office to enter said tract of land.

- These affidavits were all before this Department when the decision:
affirming the judgment of your office was rendered, but they seem to
have been overlooked by the writer of the opinion, he, doubtless, rely-
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ing upon the record made by your predecessor, in which it is stated

that the ¢ uncorroborated statement” of the claimant was alone relied”
upou to impeach the record of tlie local office.

These affidavits are not filed for the purpose of eontradicting the rec-

ord of the local office, but for supplying an omission therein. The reg-

‘ister and receiver,.in their report of the proceedings in this case, state

that:

Having examined the records of this office, we fail to find any record of an appli-
cation filed by the said Phillips to make T. C. E.

It is not.stated by the local officers that it was their practice to make
a record of applications to enter which were filed with contest affidu-
vits; and, when it is remembered that at the date of these proceeaings
it was not necessary to file an application to enter with a contest in
order to make a timber-culture entry, in the event of the contest being
successful, it is not improbable that Phillips’s application was treated
after the manner of others, as described in the affidavit of Perdieun.

Under the 11118 of practice, as laid down in the case of Mallet v.
Johnston et «l., 14 L. D. , 658 (see page 661), a prima-facie case is clearly
made out by these sever al affidavits, and a hearing should have been
ordered to more clearly determine the rights of the claimants herein.
~ The contest of Robert B. Smith, upon which the entry was canceled,
was improperly allowed as against the prior right of Phillips; the

said entry of Willard Swith were made with notice of Phillips’s prior

. rights. (See Carlson ». Bradlee, 12 L. D., 525.)

The decision of this Department, heretofow rendered, is therefore
set aside, and held for naught. :

Inasmuch as Duncan had not appealed from the ructlon of the local
officers in canceling his timber-culture entry, it will be taken for granted
that the proof offered by Robert H. Smith was sufficient to warrant
such action, and it will therefore not be disturbed.

You will direct that notice be served upon Willard Smith, the home-
stead entryman, calling upon him, with notice to Phillips, to show cause

within a reasonable time wwhy his entry should not be canceled, and

Phillips allowed to make entry of the land in the exercise of his pref-
erence right.

Upon report to you by the local officers of the pmceedmgs had upon
such action, you will take appropriate action according to the views
herein expressed. If Smith should upon proper notice fail or refuse to
take such action within the time by you designated, you will direct

that his homestead entry be canceled, and Phillips allowed to make
entry thereof under the homestead or timber- cultme law, if he has the

necessary qualifications.

‘homestead entry of Willard Smith was also iu contravention .of the .
rights of Phillips; and both the said contest of Robert Smith and the
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PRIVATE CLAIM—SCRIP—SUCCESSION SALE.
SYLVESTER- BOSSIER.
If the necessary jurisdictional facts appear on the face of succession proceedings; a

purchaser, at a -sale thereunder, is not bound to ingnire into the truth of the
allegations on which the court assumed jurisdiction; nor is the validity of such

proceedings subject to collateral attack on the application of such a purchaser

for the issue of serip under a private claim. so purchased.

Secretary ;S’mzth to the Commissioner of the General Land Oﬁ?ce, July

7, 1890.

Ihave consldex ed the appeal filed on behalf of the heirs of Sylvester
Bossie, from your decision of April 13,1892, holding that the scrip in
this case, when approved under the act of June 2, 1858, inures to the
benefit of the party- who purchased the claim at a “succession sale,”
in Louisiana, and not-to the heirs of Bossie. '
, The private land claim made the basis of the secrip in questlon, in

- the name of Sylvester Bossier (or Bossie), is entered as No. 11 ¢ B,” in

: the report of the Commissioners for the western distriet of Louisiana,

dated May 4, 1815, for eight hundred arpens of land in the county of

Natchitoches, under an order of survey, bearing date of April 18, 1789,
This claim eonflicted with that of one Louis Metoya, under an order

of survey made in 1794, upon which certificate No. 1953 ¢ B” was

- issued by the board of commissioners, and this land was at an early
day patented to Metoya. : ’

Bossie’s claim was, however, unqualifiedly confirmed by the act of
Congress approved April 29, 1816 (3 Stat., 328), and secrip was.prepared
by the surveyor-general of Louisiana, under the act'of June 2, 1858,
and forwarded to your office, with Surveyor-General Brewster’s report
of October 1, 1877, being as follows: '

. \

I have the honor to transmit herewith for your official actionthereon the follow-
ing described certificates of location issued by me this day under the provisions of
the third seetion of the act of Congress approved June 2d, 1858, to wit:

Certificate N0s.388 ““A” and 388 ““ B” for one hundred and sixty acres e.l.eh, and
-certificate No.388 ¢ C” for three huudred and sixty -&f acres, three certificates
aggregating six hundred and eighty 4% acres:

T have issued said certificates in full satisfaction of the confirmed but unlocated
private land claim of Sylvester Bossier or Bossie entered in the report of the Com-
missioners on claims to land in the county of Natchitoches, dated May 4, 1815, and
nunbered 11 of class ¢“B ” in said report.

. I have to state that I have made a careful and complete ucamma,tlon of the report

on said claim published in the American State Papers, Vol. 3, pages 73 & 75, as well as ’

. other documents relating to the said Bossier, and his claim, and have examined the
act of Congress approved April 29th, 1816, in connectlon t]]eI‘LW]th, and I am satis-
fied. that the said claim is‘confirmed.

T have also esamined The field notes of the public surveys, abstracts of pnvate
land claims, township maps, ete., and I am convinced that said claim has never been
located or otherwise satisfied in whole or in part.

N
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The land embraced in the claim of Sylvester Bossier was also claiméd by Louie
Metoya. The former under an order of surv ey and settlement of 1789, the latter
some kind of title of 1794. .

Metoyer seems to have pushed his claim to a confirmation before the board cf com-
missioners as certificate of confirmation No. ¢“B ¥ 1853, was issued to him on the 13th
of April, 1812, and thefollowing year the land was surveyeéd and the claim located.

Bossier appears to have postponed until & later date his applieation for confirma-

" tion, and the commissioners, after consideration, concluded not to issue a second
certificate covering the same land, but to report the claim of Sylvester Bossier with
their recommendation. I hesitated some time-to issue certificates for this claim as
the recommendation of the commissioners seemed to limit the claimant*to a question
of right to be determined by law. .

It, however, appears that Bossier’s claim was never located and never shown on
the maps of public surveys, and that he was never able to test that question of right
to the land by any legal process.

On the 19th day of October, 1872, William H. Robiuson, the legal representative of”
the confirmee to this claim, filed his application, accompanied with evidence of
his authority to do so, in this office, asking for certificates of location in satisfaction
thereof, and my attention having been recently called thereto, I have in justice to
him and i m confmmltv with the laW issued sa,ul certificates and recommend their

- authentication by you. :

June 6, 1879, you submitted the case to this Department for instrue-
tions, the matter being considered in departmental communication of
July 24, 1879, which, after stating the facts, concluded as follows:

You decline to approve the certificate on the grouund that the confirmation was
qualified by the recommendation of the commissioners that fhe claimant be left inder
it to adjudicate or contest with the opposing claimant.

Much as I might desire to prevent what appears on its face to be a double satis-

_ faction of settlement elaims, to the same land, T can not avoid the force of the direct

confirmation of this claim by Congress, with the same record in its possession or
accessible to if, that isnow before me. )

It a mistake was made, the language of the act of 1858 seems expressly directed to
assume the entire responsibility, and provides for the issue of serip if the claim, in
whole or in part, has not been located or satisfied ““for any reason, whatever, other .
than in discovery of frand in such elaim subsequent tb such confirmation.”

I am, therefore, of the opinion that the certificates may be anthenticatéd upon a
full affirmative showing that no sncecessfnl proceedings were ever had for therecovery
from Metoya of the land, or any portion thereof, patented to the latter, and com-
prising the original claim confirmed to each. . (G. L. O.Rep’t, 1879, p.218.)

On April 29, 1891, W. A. Coulter, as attorney for D. J. Wedge, made
_application for the approval of the serip, and filed certain certificates of
the clerk of the court of the 11th judicial district,. parish of Natchi-
toches, acting in the capacity of recorder of deeds ex officio in and for
said parish, from a consideration of which. you state that: '

This evidence, I am of opinion, is conclusive of the case nnder the Hon. Secretary’s
instructions; and necessitates the approval and delivery of the serip in satisfaction
of the confirmed, but nnsatisfied claim of Bossie.

His succession was opened in the court of Catahoula parish, La., ‘md the inehoate
claim No. 11 ¢ B” was purchased by Wi, H. Robison, October 4 18"‘)

In the year 1833 Mrs, Hattie H. Morse, of this city, claiming to be‘ a wmndda,uvhter
of Sylvester'Bossier, filed a protest in this office against the dehvery of the scrip to
Wm. H. Robinson, or his Vendees, whose title was derived under said succession
sale
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+ February 26, 1891, Messrs. Rob’t ‘B. and Geo. Lines; of New Orleans, La., entered

appearance for the heirs of Bossier, protesting against the delivery of the serip to
“Robinson or his sueccessors in interest; filing powers of attorney from numerous
“alleged heirs of the said confirmee, and other papers in connection with the case.

After a- eareful consideration of the guestions involved,.in connection with the
departmental decision iv the case of ¢ Lettriens Alrio” (5 L. D., 158), and the case
of ““Simmons ». Saul” and cases therein cited (reported in 138 U.S8.), I am of
opinion, and so decide, that it is the duty of this office. to deliver the apploved
certificates to the present claimant under the aforesaid succession sale.

The protestants (alleged collateral or direct heirs of Sylvester Bossie) van not,
under existiny decisions, attack said proceedings, here, collaterally; but only in &
direct proceeding in the court where Ju115d16t1011 of the estate of Bossie was assumed,.
and the property sold.

These protestants can, if they so desu'e, pursué the scrip after it is. authenticatedl,
and delivered; but -the duty of approving and delivering the scrip as indieated
above, can not be evaded by this office, on account of protests of parties whose
alleged interests in the original elaim have been passed upon and adjudicated ‘under
the laws of the State of Louisiana. i

If those laws have been improperly administered in-tlie present case, the remedy
must be songht in the courts, and can not preperly be &pphed by the executive
branch of the government.

It is from this decision that the appeal is taken.

Said appeal was not served upon W. A. Coulter, who as befors gtdted
filed papérs necessary to complete the record and reguested the chpLovaJI
of the serip, until long after the time allowed by the rules of practice,
within which the appeal must be served and filed, and for this reason -
motion is filed by said Coulter to dismiss the same.

Coulter’s first appearance in this case was as attorney for D.JW edge,
but Wedge’s interest in the matter is not disclosed by therecord before
me. Inthe motion to dismiss he signs as ¢ attorney for Wm. H, Rob-
inson, legal representative of Sylvester Bossier.”

The records of your office show that Robinson died many years ago;
and that his suceession was opened in 1891, but his right te this serip
is not mentioned in that proceeding. ’

~If Coulter had authority to represent Robinson, the same ceased with
his death, and, as the records fail to show any interest in Wedge, whom
he also claims to represent, I must refuse to entertain the motion to
dismiss.,

The appeal having been filed out of time, might be dismissed sua -
slgovzte, but, as it is represented that the case involves some important
principles of administrative law relative to rights of claimants to scrip-
under ¢ succession sales,” and, as the case has been orally presented at
some length, I have decided to consider the questions presented.

In the present case, the succession of Bossier was opened. in Cata-
houla parish in 1872 by the district attorney pro tem, and under the
sale Robinson purchased the right to the serip in question, the petition
alleging as follows: *Sylvester Bossie departed this life in this Parish
many years since, leaving some property consisting of an old defined,
private, unlocated land claim . . . . . said estate being less than $500
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in value . . . . . wherefore he prays that he be ordered to take charge
of said estate;” that a commission issue to make an inventory; that the
property inventoried be sold according to law to pay debts, ete.

It is alleged, however, and the affidavits tend to show, that Bossie
was domiciled and died in . Natchitoches parish, and not 111 Catahoula
parish. ' :

It is therefore urged that the court in which the suceession was
opened was without jurisdiction, and, consequently, that the proceed-
ings can be attacked collaterally, and the decision of the supreme court

_in the case of Simmons ». Saul is quoted as authority.

In that case it is stated, page 448 of the opinion, that:

It is the settled doctrine of this court that the constitutional provision that full
faith and credit shall be given in each State to the judicial proceedings of other
States, does not preclude inquiry into the jurisdiction of the court in which-a judg-
ment is rendered over the subject ‘matter or the parties affected by it, nor into the-
facts necessary to give such jurisdiction. Thompson v. 'Whitman, 18 Wall. 457;
Cole », Cunningham, 133 U. 8. 107.

The court also finds that “under the averments of the bill, the

parish court of Washington parish had jorisdiction of the snccession

of Robert M. Simmons,” but in that case the facts recited in the peti-

tion on which the court assumed jurisdiction are identical with those

recited in the petition in the proceedings under consideration, with the

-exception of the name of parties and description of plopmty, and the -

court, in referring: to said petition, holds that it

set forth the necessary jurisdictional facts to warrant the court in proceeding to
administer the estate. The court, therefore, had before it in the petition the death
of Simmons within the parish, his intestacy, the possession of property, and the
smallness of the estate. The order granting letters of administration was a judicial
determination of the existence of all those facts.

The court further held that:

It has long been a fundamental principle of law in that State that ‘“the purchaser
at a sale under the-order of a probate court, which is & judicial sale, is not bound to
look beyond the decree recognizing its necessity. He must look to the jurisdiction
of the court; but the truth of the record concerning matters within its jurisdiction
cannot be dispnted. 2 Hen.Dig. 1494, par. 5, citing a long list of authorities.

Thus it will be seen that the jurisdictional facts must appear nupon
the face of the proceedings, but where such facts are recited therein,
the purchaser at a sale under the order of a probate court is not bound
to inquire into the truth of such allegations of facts, the order granting
the letters of administration being a judicial determination of the
existence of such facts. '

That Bossie died in Catahoula pcbllbh was determined by the grant-
ing of the letters of administration by the parish court of tliat parish,
and such fact was, in the casé of Simmons ». Saul (supra), considered
as establishing ,the domicile of the deceased, and thus giving jurisdic-

“tion to the parish court of that parish. See also case of Duson v.

Dupre, 32 La. Ann. 896, referred to in the decision of the supreme
court in the said case of Simmons ». Saul.
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I must therefme sustain your decision holding that the pxoceedmgs -
under which Robinson purchased the right to the serip in question
can not be eollaterally attacked in a proceeding before this Depart-
“ment, but only in a direct proceeding where jurisdiction of the estate
of Bossie was assumed.
The scrip should therefore be authentmated and forwarded to the
surveyor-general for delivery to the proper party.
In this connection, I must call attention to the fact, before 1efened
to, that there in nothing in the record before me showing any right to
“ this serip in any one claiming through Robinson.

PRACTICE-REVIEW—CONTEST—SOLDIERS? 'ADDITI_ONAL ENTRY.
"GREGG ET AL. 9. LAKEY.

On motion f01 re-review questions can not be mlsed ontside of the issues involved
in the ease when formerly before the Department.

Where a pending contest is attacked on the ground of fraud, hy one who makes
application to contest the entry in question; notice should not issue on such
application, but‘the cagse should be held for the final dlsposmon of the prior con-
test.

The right of purehase under the-act oi March 3, 1893 can not be exercised in the

) absence of proof that-the soldier’s additional eutry was based on a certifieate of
right that has been found erroneous or invalid.

Secretary Smith to the Commissioner of the General Land Office, July 7,
1893.

On the 4th of May, 1889, a soldier’s addmoual homestead entry was
.made, in the name of Slmon Lakey, for the N. % of the SE. £ of Sec.
31, T. 21 N., R. 4 E., Helena land district, Montana.

On the 19th of November, 1890, Amy Gregg filed an application to-
contest said entry, and also the additional homestead of one, Harlan
Cole, for land s1’cuated in the same section. Her application was re-
Jjected as to the entr Y of Cole, for the reason that his right to make addi-
tional entry was certified by your office prior to the instructions of
February 13, 1833, and as to the entry of Lakey, because the atfidavit
was not- sufﬁmently corroborated.

The application was amended and properly couobmated It was
then rejected by you, on the 26th of March; 1891, for the reason that it
joined in one application a contest against two distinet entries, made
by different parties, and for different land. From your decision an
appeal was taken, and with it was, filed ‘e dismissal of said contest as
to the entry of Cole. This-appeal was dismissed by the Department,
on the 11th of May, 1892, for the reason that no service of the same
had been made upon Lakey or his counsel.

A motion for review of that decision was denied by the Depmtme‘n‘r
on the 10th of January, 1893 (16 L. D., 39), and on the 6th of Febru-
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ary, 1893, you transmitted a motlon, on the part of G‘rregg, for a re-re-
view of both said departmental decisions.

Meanwhile, on September 1, 1891, Ezra M. Robords had applied to
contest said soldier’s zbddltlonal entry, upon the ground that it was
fraudulently made. In promulgating the depal tmental  decision of
M\z»y 11, 1892, you directed a hearing on the contest of Robords.. Such
- hearing was suspended by the filing of motion for review. After that
motion was denied, you ordered said hearing to proceed but it is now
again suspended by the motion for re-review. ’

On the 5th of January, 1893, one, J. M. Burlingame, Jr., apphed to
be cited to the hearing to be had on the charges of Robords, stating
that he was an applicant for theland in question; that the entry of Lakey
was franduleptly made; that- Robords was a party to the fraud, and
that his contest was made for the purpose of protecting the entry. He
asked that he be allowed to prove the facts charged by him, and have
preference right of entry upon said lands.

On the 23d of January, 1893, you decided that Burlingame had no
such interest in the land as would entitle him to intervene, but in case
the entry should be canceled on Robord’s contest, he might be heard
on the question of Robord’s preference right.

Counsel for Burlingame appealed from said decision, but on the 24th
- of February, 1893, withdrew -their appearance for him in the case,

stating that it was made through “inadvertence.” ‘

On the 29th of March, 1893, Lucius B. Kendall, who descrlbed him-

" self as a party in mtel est, ﬁled a motion, askmo that: the pending
motion for re-review, filed by Amy Gregg, be dismissed, and that de-
partmental decisions of May 11, 1892, and January 10, 1883, be sus-
tained, in so far as they dismiss the claims of said Gregg, and reversed
and set aside, in so far as they recognize the right of Ezra M. Robords
to contest said soldier’s additional homestead entry; that the home-
stead application of Burlingame for the land be rejected, and his pend-
ing appeal Dbe dismissed; and that the entry of Lakey be confirmed,
and he (Kendall) be allowed to purchase under the act of March 3,
1893.

His motion is supported by 111s affidavit, in which he makes oath that
said entry was made upon a certificate of the Commissioner of the Gen-
eral Land Office, of the right to make the same; that said land was con-
veyed to him by warranty deed on the 4th of May, 1889, for a valuable
consideration, to wit, $3000; that he purehased the land in'good faith,
without-any knowledge of the fact that the certificate to said Lakey had
been fraudulently procured; that there are no adverse claimants to the
land, which fact the official record will prove, and that he is still the
owner thereof. He further states that the invalidity of the certification
to the said Lakey has been clearly established by affidavits now in the
‘record; thatby the confirmation of this certificate he will not acquire
more than one hundred and sixty acres of public land, and he asks that
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he be permitted to perfect his title by paying the government price for
. said land, as provided in the act of March 3, 1893 (27 Stat., 593).

‘To his affidavit is attached an abstract of title to the land, certified
to by the clerk and recorder of the eounty, which shows:the title to be
in Kendall, his deed therefor having been recorded on the 6th of May,
1889,

Among numerous other things, the act of March 3, 1893, provides:

" That where soldier’s additional homestead eutries have heen made or initiated
upon certificates of the Commissioner of the General Land Office, of the right to
make such entry, and there is no adverse claimant, and such certificate is found to
be erroneous, or invalid for any cause, the purchaser thereunder, on making proof of
such purchase, may perfect his titls by payment of the government price for the
land ; but no person shall be permitted to acquire more than one hundred and sixty
acres of public.land through the Iocation of any snch certificate.

If all the matters stated in the affidavit of Keudall, filed in support
of his motion, are tine, he is brought within the provision of law quoted
above. [ can not accept, however, without further proof, his statement
that the entry was made upon a certificate issued by you on. the 26th of
February, 1839. Neither does he make it satisfactorily appear that
such certificate. is found to be erroneous or invalid. These facts must
be clearly established, in order to entitle him to the beubﬁts of the act
of March 3, 1893.

The 1not10n of Gregg for re-review of department&l decisions of May
11, 1892, and January 10, 1893, is based upon -an ex-parte affidavit,
which raises questions outside of the issues involved in her case when
previously before the Department. No charges,such as she now makes,
have been heretofore passed upon, and her present puirpose cannot be
~ accomplished by a motion for re-review.

Her charges now are against the good faith of Robords, in his con-
test against the entry of Lakey. A contest against a contest is not
allowed, and her motion for re-review is accordingly denied. »

On the 14th ot April, 1893. you transmitted the appeal of J. M. Bur-
lingame, Jr., from your decision of January 23, 1893. -As stated before,

. the attorneys have said that their appearances in behalf of Burlingame
was through inadvertence, and it may therefore be doubtful if any
appeal was authorized by him. = The fact remains, however, that the
papers have been sent up. on an appeal, which is, onits face, without
defect, and should be disposed of. The matters presented by said ap-
peal are so closely related to, and counected with, the matters involved
in the motion of Gregg for re-review, and the peétition of Kendall, that
they may be properly considered as branches of one and the same case,
and I have therefore concluded to take up and dispose of said appeal
at this time.

In his appeal, Burlingame alleges that you erred in holding that, un-
der the rules, it is necessary for him to await the result of the trial
between Robords and Lakey, and in not deciding that the most expe-
ditious and satisfactory thing to do, is to permit him to be heard at the
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hearing ordered between Robords and Lakey, in support of the charges
he makes, He also alleges that you erred in denying his rights in the
premises, and in holding contrary to the law and the rales. -

Your decision was in striet accordance with the rules of the Depart-
ment, as laid down in the case of Ludwig ©. Faulkner, et al. (11 L. D.,
315). Tt was therein held that ¢ where a pending contest is attacked
on the ground of frand, by one who makes application to contest the
entry in question, notice shoald not issue on such application, but the
case should be held for the final disposition of the prior contest.”

There is no merit in the specification of errors accompanying Bur-
lingame’s appeal, and the decision appealed from is therefore affirmed.

You will direct the local officers to proceed with the hearing ordered
by you on the 2d of June, 1892, on the charges of Robords, against the
entry of Lalkey, that the truth as to the charge made that Simon Lakey
was nota soldier may be ascertained, and whetherthis fact was known
to Kendall before his purchase, ‘
~ Upon .the showing made by Kendall, on his motion now before me,
he will be allowed to intervene at such hearing, and submit any proof
which he may desire, to establish. hlb interest im, and title to .the land -
in question, :

PRACTICE—CERTIORARI-APPEAL—-WAIVER.
SILVERMAN ». NORTHERN PAciric R. R. Co.

An application for certiorari may be allowed on behalf of a party whose failure to
appeal in time is due to accident or mistale that is satisfactorily explained, and
where the appellee waives hisTight to insist on a strict enforcement of the rules
of practice..

Secretary Smith to the Commissioner of the General Land Oﬁioe, July 7,
1893.

On the 9th dmy of January, 1893, you transmitted an application of
the Northern Pagific Railroad Comp(my, for a writ of certiorari, re-
quiring you to certify to the Department the record in the case of
Nathan Silverman ». said railroad company. The land involved is the
E. 4 of the SE. % of Sec. 3, T. 16. N., R. 5 W., Helena, Montana, land
district. :

It appears from the papers mausmmted that said land is outside of
the withdrawal in favor of said road, of Februcu'y 21, 1872, but within
the limits of the grant to said company upon definite location of its
line July 6,1882." The records of your office do not show the existence
of any claim for said land. - On the 7th day of October, 1891, Nathan
Silverman made application at the local land office to make homestead
entry for it and other land in section 2, of the same township and
range, which was denied by the register for the reason that it embraced
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land in odd-numbered section within- the limits of the grant to the
Northern -Pacific Railroad Company. On the same day, Silverman
filed an application for a hearing, alleging that at the date when the
right of the company would have attached, July 6, 1882, said land was
occupied, improved, cultivated and cla'med by a quahﬁed settler, who
intended to make entry of the same. A hearing was had, and the reg-
ister and receiver found from the testimony adduced that on the 6th
day of July, 1882, the land in controversy was occupied and cultivated
by one, William Nicholson, a qualified pre-emptor and homestead
claimant, and that the tract in controversy was thereby excepted from
the grant to the company, and recommended that Silverman’s applica-
tion be allowed, of which action the company was duly notified.

On the 12th of October, 1892, as no appeal had reached you, youn ex-
amined the testimony and approved the finding of the local officers,
and declared your action final, and the case was: closed. '

On November 21, 1892, W, K. Mendenhall, local attorney for the
© Northern Pacific Railroad Company, filed in your office a motion to
open the case and allow the company’s appeal, said motion being based
“upon the affidavit of J, B. McNamee, land attorney for said company,
who swears substantially that he received notice of the local officers’

decision of March 22, 1892, in said case, on the 25th day of harch, 1892;
that on- April 14, 1892, he prepared an appeal on behalf of the company,
ab the company’s office in Saint Paul, Minnesota, and on the same day
-inclosed said appeal, with a copy thereof in a Ietter addressed to “Tom
Cooney, Helena, Mont.” A copy of the letter.to Cooney is set out in
Mr, McNamee’s affidavit, from which it appears that he was requested
to file the original with the register and receiver, and serve the copy -
on Silverman. Tt appears from said affidavit that Cooney is the land
- agent at Helena, Montana; that said letter was addressed in printed
letters “R. R. B.,” indicating that the inclosed matter was ¢ railroad
business,” and as such came under the care of the baggage-man; that
said envelope was deposited with the regular railroad business for that
day in the usual manner and place.
Mr. McNamee swears that he is now informed and beheves that the
package was never received by Mr. Cooney; that affiant is unable to
" state in what manner it went astray. That he was not informed of the
loss of said package until he received a-letter from W. K. Mendenhall,
attorney for said company at. Washington, D. C., dated November 1,
1892, stating that the Commissioner of the General Land Office had
affirmed the decision of the local officers in said cause and closed the
same “because of no appeal by the company from said decision.” . The
affidavit closes as follows: o
That this affidavit is not made for delay, but in good faith; for the reason that
affiant as said attorney believes, and is now willing to show, to the Commissioner of
the General Land Office, that said decision of the local officers is euoneonsly made;

and that said company is in law the owner of the lan(l involved in said cause under
its said land grant. )



DECISIONS RELATING 1O THE PUBLIC LANDS. 65

"By your letter of December 10, 1892, you denied the motion to open
the case, and returned the accompanying appeal and allowed twenty -
days to apply to the Department for certiorari. .

In support of the application, counsel files a copy of a reply, filed by
attorneys representing Silverman, to the company’s appeal offered in
- the case, which reply the company’s counsel contends is a waiver of the
advantage of an appeal. Said reply commences with the statements
that: o : .

‘Without noticing any irregularity in the matter of appeal being filed at this late
date, and not raising any question thereon, we simply desire to call attention to the
general line of argument, to show that it, nor the authorities cited are applicable
thereto.

- This, in connection with the argument following it on the meuts, is
claimed by counsel for the company to amount to a waiver upon the
part of Silverman of all objection to the failure to file and serve the
appeal in the time required by the rules of pra,etme, and in this view L
coneur.

The party having waived his right to insist upou the application of
the rules of practice, the next question to be determined is whether the
government; being a party in interest, should insist upon the strict
application of the rules. TFrom the showing made, it is clear that the
company in good faith intended to appeal from the decision of the local
officers, and its atiorney prepared and mailed to the company’s agent
at Helena, the papers within the time required, gave directions for fil-
. ing the appeal, and service upon the opposite party, and had no knowl-

~edge of the failure to complete the appeal until it was too late uuder

" the rules.

It was held in the case of Dean v. Simmons (15 L. D., 527) that an
application for certiorarimay be allowed on behalf of a party whose fail-
ure to appeal in time is due to a mistake thatis satisfactorily explained,
and where such action will not result in injury to innocent parties.
Under the circumstances of this case, I think the failure to appeal
within the time has been satisfactorily explained, and the application
should be allowed. - The record will therefore be celmﬁed to the Depart- -
ment for its consideration. :

1600—VOL 17—35 '
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RAILROAD GRANI—SETTLEMENT CLAII\I—PRE-EMPTIOS.
NorRTHERN PacrrFic R. R. Co. ?. MOORE. .

Tinal proof and payment for a- part of the land embraced within a pre-emption
claim is an abandonment of such claim as to the remainder; and, in the absence
of any further claim, leaves said tract subjeet to the subsequent operation of a
railroad grant on definite location of the Toad.

Seor etm Y Smth to the Commissioner of the Gene; @l Lcmd Office, July 7,
- 1893.

The N. 4 of NW. %, Sec. 31, T. 7 N., R. 2 E., Helena, Montana, is
within the primary limits of the grant to the Northern Pacific Railroad
Company. :

It was excepted from the WlthdI‘aW&I on general route (Februaa y 21,
1872,) by the pre-emption filing of George W. McCauley.

‘The map of definite’ Iocation was filed July 6, 1882.

McCauley’s claim was never perfected, but in 1876 one Van Voast a
qualified pre-emptor, took possession of and fenced in.this traet, in
. eonnection with eighty acres adjoining it in section 30, same township
and rauge. He continued in such possession and used it for pasturage
and hay until December 14, 1881, when he applied at the local office to
file his declaratory statement for this tract, togetiier with the eighty
acres upon which he resided in said section 30. His application was
. denied by the registeér, because it embraced the tract in controvesy,
supposed by the register to belong to the railroad company. He
‘did not appeal from this rejection, but-filed for the eighty acres in-
section 30, and made proof and received final certificate therefor,
March 6; 1882, four months. prior to the definite location of the line of
the railroad. He continued in such use and occupation “until,” as he
‘says in his testimony, ¢ they built the road in here” (spring of 1883),
when he removed his fence and abandoned his occupation.

Subsequently, in September, 1887, James L. Moore, the claimant
~ herein, made homestead entry for the tract.. Prior to the allowance of.
this»homestead entry (March 10, 1887), the railroad company applied to

* . list the tract, but its a,pphcatlon was denied by the 100‘11 office; and the -

company appealed to your office.

A hearing was ordered, and facts, bubbtantlally as set forth above,
were shown at the hearing upon which the local officers found in favor
of Moore, and, by your letter of October 30, 1891, you affirmed their
action, on the authority of the case of Northern Pamﬁe Railroad OOm- '
pany ¢, McCrimmon, 12 L. D., 554,

The company has appealed ﬁom your said jedgment.

The terms of the grant to this company are, that lands within the
* prescribed limits, ¢ free from pre-emption or other claims, or rights,” at
- date of definite location of the line of road, passtothe company. (Act”

- of July 2, 1864, 13 Stat., bottom of page 367.)

;
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The term ¢ claims or rights,” as used in the act, means such as were
being asserted at the date of definite location. Such assertion may be
actual or presumptive, Actual, as in the case of a settler; presump-
tive, as when a qualified entryman, though-not an actual settler, is in
the use and occupation of the land, the presumption, in the absence of
any evidence to the contrary, is that such use and occupation is with
the intention of claiming it under some one of the land laws.  (See, as
bearing on this point, Jones v. Kirby, 13 L. D., commencing at bottom
of page 703) If, however, the facts and circumstances surrounding
such use and occupation are such as to overcome the presumption that

“he intended to claim the tract under the land laws, then such occupa-
tion must be regarded as a mere trespass, and would not serve to except
the land from the grant.

From the evidence before me, I am forced to the conelusion that such
was the occupaney of Van Voast, on July.6, 1882, when the rights of
the company took effect. He had, in 1876, fenced in this tract, in con-
nection with eighty acres on an adjoining even numbered section., In
1881, a year before the location of the company’s road line, he had
apphed to make pre-emption filing for the whole one hundred and sixty
acres. His application was denied, erroneously, it is true, but he
acqiuiesced in the action of the local office, and filed for the eighty
acres in section 30, upon which he made proof and received final cer-
tificate, four months prior to the definite location of the road. (See
Nix ». Allen, 112 U. 8,,129.) Tt does not appear that he ever laid any
further claim to the Jand, and in about a year after he removed his
fence, thus showing, I think, conclusively that, after his application to
file for the land was refused, he abandoned all further claim to the
land, and was not asserting or intending to assert any at the time the
rights of the company attached. I think his testimony taken alto-
gether tends clearly to show that he never claimed or intended to
claim this land.after his application to pre~empt it was denied, in 1881.
Here is his direct examination in chief’

Question.. Where did you reside in July, and particularly the 6th day of said
month, 18827
Answer, On land adjoining the land in controvelsv in this case. ' .
Question.- State whether or not at that time, July 6, 1882, you had in possessmn
and occupied the NE. 1 of the NW. £ Sec. 31, Tp.7 N., R. 2 E., the land in question.
Answer. I did, I used it for hay and pasture
Quest}wn State if you had said land in questlon enclosed with' your other 1and in
the same enclosure.
" Answer. I did. : i
Question. State if you had a$ that time exhausted your homestead oT pre- empmon
rights? :
Answer. I had not.
Question. State if at that time yon were a citizen of the United States and over
twenty-one years of age?
Answer. I was.

—
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On cross-exam1nat1on he was asked:
Did you ever lay claim to this land more than to fence it for the hay grown there?
Answer. I tried to file on it when I filed on the 80 I am now on.
Question. When did you try to make this filing, :md why ‘was it not allowed?
Answer. Think it was in 1880 or 1881; the 1eglster and receiver said it was rail-
road land.

. Question. How does it come that you had this land fenced since 1876, and now
: you say Mr. Moore has resided there for several years.-

Answer. I could not filé on the land and of course could not hold it.

This he learned six months before the definite location of the road,
and never afterwards laid any claim to the land, other than allowing
his fence to remain until 1883,

I can not find from this evidence that there was any claim or right
being asserted to this land on July 6, when the right of the road
attached under its grant.

- Your decision must therefore be reversed.

PRACTICE~MOTION FOR REVIEW—APPEAL.
DEsMOND ». JUDD.

A motion for review filed.out. of time does not »suspend the running of the time
allowed for appeal.

Secretary Smith to the Commissioner of the Gener col Land Oﬂ‘ice, July 7,
: 1893

On the 31st of January, 1893, you transmitted, on the part of Geo.
E. Desmond, motion for review of departmental decision of January 7,
1893, in the case of said Desmond against Benjamin F. Judd, in which
Desmond’s appeal from your decision of May 19, 1892, was dismissed,
for not being filed within the time required by the-rules of practice. .
The land involved is the NW. % of See. 19, T 49 N, R. 9 W., Ashland
land district, Wisconsin.

For this hnd Judd made homestead ently on the 23d of February,
1891. His entry was contested by Desmond. - After a hea.ung, thelocal
officers decided in favor of the entryman; Their decision was affirmed
by you on the 19th of May, 1892. Notice of your decision was served
on the resident attorney of Desmond on the 20th of May, 1892.. On the
22d of the following month he filed a motion for review, which was
rejected by you on the 20th of July, 1892, for the reason that it wasnot
filed within. thirty days from the date when his attorney was notified
of your decision of May 19.

Oun the 18th of August, 1892, he ﬁled an appeal to the Department
from your decision of May 19, which was dismissed on the 7th of Janu-
ary, 1893, for not having been filed in time. The motion before me is
for a review of that decision. The grounds of the motion are, that the
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time between the filing of his motion for a review of your decision of
May 19, 1892, and the notice of your decision upon such motion, should
be excluded in eomputiﬁg the time allowed for appeal. In support of
this position, Rule 79 of the Rules of Practice is quoted. »

“The appeal to the Department from your decision of May 19, 1892,
was filed ninety days after notice of that decision. Excluding the time
between the 22d of June, when the motion for a review thereof was
filed in your office, and the 20th of July, 1892, when said motion was
rejected, from the time between the notice of your decision, and the
filing of the appeal therefrom, it is found that said appeal was filed on
the sixtieth day after said notice. This would be within the time
allowed by the Rules of Practice, provided it were proper to exclude
those days in reckoning the time for appeal. :

Rule 79 of the Rules of Practice reads as follows:

The time between the filing of & motion for rehearing or review, and the notice of
the decision upon such motion, shall be excluded in computing the time allowed for
appeal. '

_ That language would seem broad enough to include the case at bar,
but the Department has construed it to apply ouly to cases in which
the motion for review is filed within thirty days from notice of the
. decision of which a review is desired. In deciding the case of White-
ford ». Johunson (14 L. D., 67), this language is used:

A motion for a-rehearing, when filed within the time prescribed by the rules, sus-
pends the running of time allowed for-appeal until the motion has been disposed of,
and due notice given of the decision thereon; but, after the time allowed for filing
a motion for review has expired, the filing of such a motion will not suspend the
running of the time allowed for appeal, which must in snch cases be filed within
sixty days from the notice of the decision complained of, allowing the usual time
for transmission by mail, prescribed by the rules.

That decision was cited and followed in the decision complained of.
If the rule therein laid down is correct, the decision complained of
should stand. There is no doubt that it would be good practice to
refuse to accept motions for review, and other papers in an action, not
filed within the time prescribed by the rules of practice, and thus avoid
questions such as are raised in this case. It is the duty, however, of
attorneys to fawmiliarize themselves with said rules, and govern them-
selves accordingly. I regard the rule laid down in the Whiteford case
as both sensible and sound, and the motion for review of departmental
decision in this case is accordingly denied... _

This conclusion also disposes of the motion, filed by the counsel for
Judd on the 25th* of January, 1893, for the dismissal of Desmond’s
motion for review. I thought best to dispose of the motion for review
upon its merits, and have pursued that course. :
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RAILROAD GRANT—INDEMNITY-SELECTION—-ADJUSTMENT.

GLOVER v. ALABAMA AND CHATTANOOGA R. R. Oo.

The revocation of an 1udemmty withdrawal does not restore lands embraced in a
pending selection. )
The grant of lands made to the State of Alabama by sections 1, a,nd 6, act of June 3,
1856, are separate and distiact grants, and should be adjusted separately. The
fact that the lands certified in aid of the Wills Valley road are in excess of the’
.amount granted thelefm, does-nob pxeclude certification on behalf of the North-
east and &outhwebteln road.

Secretary bm@th to the Commissioner of the General Land Oﬁico, July 7,
L1893, :

I have considered the case of John E. Glover v Alabama and Chat-
tanooga Railroad Company, involving the N. 4 of the SW. £, Sec. 13,
T, 22°'8., R. 6 'W., Huntsville, P. M., on appeal by Glover trom your
declslon of V.[arch 5, 1892, sustaunng the action of the local Ofﬁcers in
rejecting his homestead application for said tract. .

The land in question is within the indemnity limits of the grant for

said company and opposite the portion south and west of Gadsden,
.originally conferred upon the Northeast and Southwestem Railroad
Company. .

Application was first made to select this land on account of the grant
in March, 1883, upon which application no action appears to have been
taken until by letter of July 25,1891, it was returned to the local office
for consideration and. action, and was approved August 7, 1891, upon
the tender of a new list covering the same lands. :

Glover’s claim depends upon an application filed Aungust 8, 1891, and
he seems to rest his case upon the ground that the grant for this com-
pany is fully satistied, and that the indemnity withdrawal having been
revoked, the land was subject to his application..

This tmct having been embraced in the application to select filed in
March, 1883, which application was pending at the time of the revoca-
* tion of the indemnity withdrawal, was not restored (Dinwiddie ». #lorida
Railway and Navigation Company, 9 L. D.,74); further, in the cdse of
. United States v. Alabama State Land Company (14 L. D., 129), it was
held: -

The grant to the State of Alabama by section 1, act of June 3,1856,in aid of the
Wills Valley railroad, and by section 8, of said act; in aid of the Northeast and Sonth-
western railroasd, were distinet and separate grants, and, in the adjustment thereof,
there is no authority for the certification of lands within the limits of one road to
satisfy losses on account of the other. (Syllabus.):

The amount of lands certified opposite:the Wills Valley railroad ex-
ceeds the quantity granted to aid in the construction of that road, but
there is a deficit in the grant opposite the Northeast and Southwestern,
Railroad, opposite which this tract lies.
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It therefoxe remains but to consider the rewulanty of the apphcatlon
to select presented in March, 1883.
This list contained a designation of losses as a basis for the seleztions
. in said list, and in other respects it appears to be regular and should
have been allowed when originally presented.
I must therefore hold that such application to select was a bar to the
application by Glover, and the rejection of the same is affirmed.

~

SCHOOL LANDS—IN DEMINITi’ SELECT[ONS.
STATE OF CALIFORNIA.

School lands are not lost to the State by an executive order ereating an Indian res-
ervation where sections sixteen-and thirty-six are expressly.excepted therefrom;
nor does the fact that said sections are within the boundaries of such reserva-
tion anthorize selections in lieu thereof under the act of February 28, 1891.

Secremr ] S;mth to the Commissioner of the (reneml Land Office, July 7,
1893, :

The State of California has appealed from your decision of June. 17,
1892, rejecting its application to select the 8. 3 of the SE. 1 and the
8.3 of the SW. 4, See. 12, in T. 10 N., R. 20 W Los Augeles, Califor-
nia, in lieu of certam lands in T. 4 S., B 4 R, clzmned to be lost to the
State by reason of an executive WLthdrawal of the same (September 29,
1877), as a reservation for Indian purposes. That order is as follows: .

Exncunw Maw SION September 29, 1877
It is hereby ordered that the following described lands, in Galifornia, to wit: all
the even-numbered sections, and all the unsurveyed portions of township 4 sonth, °
range 4 east; township 4 south, range 5 east; and township 5 south, range 4 east,
San Bernardino meridian, excepting sections 16 aid 36, and excepting also any tract
or tracts the title to which has passed out of the United States government, be, and
the same hereby are, withdrawn from sale and settlement and set apart as a reser-

vation for Indian purpoéses for certain Mission Indians.
’ R. B, Havgs.

.

The errors assigned on appeal are as follows:

1. Error inholding that the tracts assigned as ba,svs for this selection were excepted
from the Mission Indian reservation. :

2. Error in overlooking the provisions of the aet of Congress approved February
28, 1891, which authorizes the selection of indemnity for school land included within
any Indian, military, or other reservation, and provides that selection in heir (lieu)
of land embraced within such reservation shall operate as a waiver of the right of

. ‘the State to the land so embraced.

The attorney for the State has filed an elaborate argument in sup-
port of the appeal, insisting that the bases were not excepted from the
reservation; that there wasno intention to except them; that the bases
are the property of the Indians by a title anferior to the reservation;
that they are included within the limits of a reservation, and 80 proper



T2 DECISIONS RELATING 7TO THE PUBLIC LANDS.

bases for indemnity selection under the statute; and that the selection
of indemnity is a waiver of title to the bases, ete.

It is not thought necessary to discuss these questions at length,
because the case of the State of California (15 L. D, 350), as I construe
it, is decisive of the question herein raised—namely: Were the school
sections in the townships embraced in said executive order reserved, or
are they still a- part of the public domain,open to settlement and other
PULPOSES, mcludmo grants for school purposes? "While the lands for
which indemnity was asked in that case were held to be lost to the
State, and so a proper basis for selections, such holding is in pursuance
of a subsequent executive reservation made by President .Garfield,
Mareh 9, 1881, in which he included all the unsurveyed portions of said
township-to which the government had title.: This order embraced the -
school sections, because until survey. the title of the State does not
attach.

- In that case it 'was said:

As the order of President Hayes of August 25, 1877, had already placed this town.
ship in reserv&mon, excepting the siztecnth and thirty-sixth sections . . . . . ibtis
evident the sole purpose of the order of President Garfield was to put i reservation
that part of the township that might uponsarvey be designated as the sixteenth or
thirty-sixth section.

This means that, until the order of President Garfield had been pro-
mulgated, these sections were not reserved, and can not therefore be
lost to the State for school purposes, by reason of said order.

Counsel for the State also invoke the act of February 28, 1891 (26
Stat., 796). As this question is not considered in the case cited, if
may with propriety be briefly noticed here.

That part of the act relied upon by counsel is an amendment to sec- :
tion 2275 of tlie Revised Statutes. That section as 1t originally stood
provided that, where pre-emption settlers prior to survey had occupied |
sections sixteen or thirty-six, their claims thereon should be sustained

and the State allowed to select other lands in - lien thereof. A similar
- allowance was made where these sections were lost-or diminished “by
reason of the -township belno fractlonal or from any natural cause
whatever.”

The amendment, among other things, provided that:

Other lands of equal acreage are also liereby appropriated and graunted, and may
be selected by said state or territory where sections sixteen or thlrty -sixoL L.
are included within any Indian, military, or other reservation; :

with a proviso that—

When any state is entitled to said sections sixteen and thirty-six, or when said
sections are reserved to any territory, notwithstanding the same may e mineral
land, or embraced within a military, Indian, or other reservation, the selectmus of

such lands in lieu thereof by said state or territory sliall be a-waiver of its right to
said sections,

It is contended that, although these sections were in words excepted
from the reservation, yet, because they are located within the boundary
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limits of such reservaftion, they come within the meaning of the amend-
ment, and other 1&11ds may therefore be selected in lieu thereof.

I do not think this'is a correct interpretation of the language of the
statute. It does not seem to me that any reasonable construction of the
words “included within a reservation” can be made to embrace lands
expressly excepted from-it, although such lands are located within the
outside boundaries of the reservation. It must be remembered that
when this reservation was made there was no provision in law. for the
selection by a state or territory of lands in liew of lands reserved for
Indian, military, or other purposes, and, if these sections had not been
excepted, they would have been lost to the state, at least until the res-
ervation was removed, or relief had been extended by Congress. So I
think not only that President Hayes intended to except them, but that
it was eminently just and proper that he should do so.. The fact that
the state would be estopped from claiming title to these lands, if it was
allowed to select lands in lieu thereof, is no ‘mthonty for allowing selec- '
tions for lands not lost to-the state.

The position assumed by counsel that these Mexican Indians have an
anterior, indefeasible claim, by reason of their citizenship in Mexico
prior to the acquisition of the territory through the treaty of Guada-
lape Hidalgo, can not here be entertained, as no such claim is being
asserted by them. ’ '

" Your decision is affirmed.

PRIVATE CLAIM—SCRIP—SUCCESSION PROCEEDINGS.
- NAROISSE CARRIERE.

In the case of a private claim in Louisiana confirmed to the ¢ legal representatives”

-of the claimant, and held under succession proceedings as property of the elaim-

ant's estate, the judgment of the court, on application for scrip by the purchaser

at the suecession sale, must be accepted by the Department, in the absence of

any proof of the existence of an assignce, or legal representative by contract.
The case of the widow of Emanuel Prue, 6 L. D., 436, cited and distinguished.

Secretary Smith to the Commissioner oj the Geneml Lcmd Office, July 7,

i T gl

I have considered the appeal of D. J. Wédge, (,lfummg to be the
legal representative of Narcisse Carriere, deceased, from your office
decision of February 12, 1889, holding for cancellation certain scrip pre-
pared under the provision of the act of June 2, 1855 (11 Stat.,294)for the -
satisfaction of a claim confirmed by the act of May 16, 18"6 (4 Smt., :
168) in favor of the legal representatives of Narcisse Cmuere .

By the act of May 11, 1820 (3 Stat., 573) provision was made for fil-
ing notices of claims for lands in that part of Louisiana lying west of
the Mississippi river, founded upon any Spanish grant, concession, or



4 DECISIONS RELATING TO THE PUBLIOF LANDS.

~order of survey and also for calling up notices which had theretofore
been filed, and for a report by the register as to all such claims. Under
date of October 1,1825, the register at the Opelousrxb land office sub-
mitted a report of claims filed in his office (Am. State Papers, Green’s,
Ed., Vol. 4, p. 345) among which is found one marked “A No. 607 of
Wluch it is said:

‘The legal 1epresenmti'v es of Nareisse Carr iefe clwim atractof land containing eight
hundred superficial arpens, equal to 677 American acres, to wit: (Here follows BN
description of the land and of the document of title filed.)

This claim is founded upon a complete Spanish patent; the most authentic and
complete that is known. The patent bears every mark of genuineness, is printed,
and its date corresponds with one on the abstract of patents in:this effice, together
with the qu‘xnmty and boundaries of the Lmd conceded. Tfis therefore recommended
for confirmation. ‘

By act of 1 May 16, 1826 (4 Stat., 168) the several claims recommended
for confirmation in the said report of the register of the land office at
Opelousas were declared confirmed agreeably to said report, and in the
list given in that act 1s found the claim designated by letter A, and
numbered 60. .

The act of June 2, 1838 (11 Stat., 294) bOllt(lll.lb the following provi- .
SlOIl .

That in all cases of confirmation by this act, or where any private land claim has
" been confirmed by Congress, and the same in whole or in part, has not been located :
or satisfied, either for want of a specific location-prior to such conﬁrmmtlon, or for
any reason whatsoever, other than a discovery of fraud in such claim subsequent to
such confirmation, it shall be the duty of the surveyor-general.of the district in
which such elaim was situated, upon satisfactory proof that such. claim had been so
confirmed, and that the same; in whole or in part; remains unsatisfied toissue to the
claimant, or his legal representatives, a certificate of location for a quantity of land
equal to that so confirmed and unsatisfied, ete.

In the year 1873 D. J. Wedge presented to the surveyor-general of
Louisiana his petition setting forth that at a succession sale of the es-
tate of Narcisse Carriere, deceased, had on August 29, 1872, he pur-
chased the claim in question; that said claim was unlocated and un-
satisfied, and asking that certificates of location in satisfaction of said
claim be issued to him. With this petition was filed a copy of the pro-
cess verbal of said succession sale showing the purchase by said Wedge
of the claim in question. By letter of -August 15, 1887, the surveyor-
general transmitted to your office for action thereon certificates of loca-
tion that day issued by him saying: o

I have to state that upon a complete examination of the maps and records of Surveys
and other data on file in this office it appears that this eclaim has never been located.
Proof of confirmation being exhibited and satisfactory: evidence having been filed
that the petitioner has been made the legal representative of the deceased Na,rmssev
Cafriere by due process of law, T have issued the scrip as stated.

By letter of June 10, 1879, your office suspended the case under the
ruling of the Secretary of the Interior May 7, 1879, the action had
upon this point of the case being the same as in the case of Madame

-



DECISIONS RELATING TO THE PUBLIC‘LAND,S. ) 75

Bertrand which is fully set forth in the decision in that case (6 L.-D.,
487).

- On April 12, 1888 after the decision in the Bertrand case, the certifi-
"cates in the Carriere case theretofore issued were sent to the surveyor-
general with instructions to cancel them and rewrite the secrip in six
pieces of eighty acres each, four pieces of forty acres each, and one
piece of thirty-seven acres.” The surveyor-general rewrote said scrip
or certificates as directed, and by letter of April 16, 1888, forwarded
‘them to your office. After further consideration of the case in your
office, the decision of February 12, 1889, from which the appeal now
under consideration is taken, was rendered, wherein after reciting the
history of the case and that a complete transeript of the record of the
parish court in the matter of the succession of Narcisse Carriere hai
been filed, it is said:

All the forms of law seem to have been observed and-a claim- alleged to he thatiof
¢ Nareisse Carriere No. 60” was publiely sold, said Wedge becoming the purchaser
and receiving a sheriff’s deed therefor, August 29, 1872, ]

You will observe that this case is controlled by department decision dated D_e-
cember 22, 1887, claim of the ¢ Widow of Emanuel Prue,” (6 L. D., 436).

It was not Narcisse Carriere, but but his legal representatives who presented this
claim for 800 arpens, originally and to thoserepresentatives it was confirmed by the
aforesaid act of May 16, 1826.

Under the Prue decision, therefore, it is evidence that Mr. Wedge took nothiny
of his purchase at the opemuo of said succession; Carriere having no estate to be
administered upon.

There is no proper party before the land department, as an applicant for scrip
under the confirmatory act of 1858, and the scrip is hereby held for czm('ellmtmn
subject to.the nsual ri ¢ht of appeal under the rules.

It is urged that the order of the pansh court under which the sale .
in this case was made shows on its face all the facts necessary to con-’
fer jurisdietion, and that this being so, such order can not be attat:ked
collaterally. ‘

In the case of Simmons ». Saul (138 U. 8., 439) the. quasmon as to the
jurisdiction of the parish courts of Loumana and the faith and credit
to be given their records came before the supreme court and was dis-
cussed at some length the provisions of the statutes of Louisiana in
relation thereto being given in full.. The conclusion reached is ex-
pressed as follows: :

The provisions of the law abunchutly show, we think, that the parish conrts were
vested with original and exclusive jurisdiction over the administration of vacant
and intestate snccessions, such as the allegations of the bill show this to have heen-
They do not differ materially from the laws of most of the States regulating probate
matters. The general principles of probate jurisdiction and practice as settled by
a long series of decisions in the State courts and in the courts of the United Statbes,
are applicable to the powers and proceedings of the parish courts of Louisiana, and
have been recognized -and enforced by the supreme court of that Sta.te

The facts shown by the record of the parish court filed in this case
are substantially the same as in the case before the supreme court. The
petition here recites that ¢ Narcisse Carriere departed this life in said
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parish many years since leaving some property consisting of an- old
‘deferred private land claim against the United States,'” describing it;
that it was less than 8500 in value, and asking for an inventory, appraise-
ment, and sale. Of the like petition in the Simmons’ estate; the supreme
court said it ¢ set forth the necessary jurisdictional facts to warrant
the court in proceeding to administer the estate.”

Proceeding, the court further said:

The court, therefore, had before it in the petition the duath of Simmons within

the parish, his intestacy, the possession of property, and the smallness of the estate.

The order granting letters of administration was a judicial determination of the
existence of all those facts, :

~ This could all have been said equally as appropriately of the Car-
riere case, and to make it applicable thereto it would be necessary ouly
to substitute the name Carriere for thé name Simmons. , _

In that case the question came before the supreme court upon
demurrer, and it was held that, taking the facts well pleaded as true,
the parish court. had a clear and unquestionable jurisdiction of the
Simmons’ estate, and that a judgment of a parish court in Louisiana
rendered within the sphere of its jurisdiction is binding upon the courts
of the several States and of the United States. - While the court thus.
held, the rule that inquiry might be made as to the facts necessary to
" confer jurisdietion was adhered to, it being said:

It is the settled doctrine of this court that the “constitutional provision that full
faith and credit shall be given in each State to-the judicial proceedings of other
States, does not preclude inquiry into the. jurisdietion of the court in which a judg-
ment is rendered over the subjeet matter or the parties atfected by it, nor inbo. the
facts necessary to give such jurisdiction. Thompson ». Whitmau 18 Wall. 157; Cole
. Cnnningham, 133 U. 8., 107.

“'In the case of Thompsou v, Whitman (18 Wall., 457) the court, after
stating the rule substantially as quoted above, aud citing many authom-
ties upon the subject, proceeded:

But it must be admitted that no decision has ever been made on the precise point
involved in the case before us,in which evidence was admitted: to contradict the
record as to jurisdictional facts asserted therein, aud especially as to facts smted to
have been passed upon by the court.

But if it-is once conceded that the validity of a ]urlwment may . be attacked col-
laterally by evidence showing that the court had no jurisdiction, it is not perceived
how any allegation contained: in the record itself; however strongly made, can affect
the right so to question it.. The very object of the evidence is to invalidaté the
Paper as a record.. - If that can be successfully done no statenents contained therein
have any force. If any such statement could he used to prevent inguiry, a slight
form of words might always be adopted so as effectually to nullify the right of such,
inquiry. Recitals of this kind'must be regardsd like asseverations of .good faith in
a.deed, which avail nothing if the instrumeut is shown to be fraudulent.

On the whole, we think it clear that the jurisdiction of the court by which-a ]ud(r-
mentis rendered in any State may bequestioned in a collateral pmceedmvf in another
State, notwithstanding the provision of the fourth article of the Constitution, and
the law of 1790, and notwithstanding the avelments coutamed in the Tecord of the
Judgment 1tself :
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One of the jurisdictional facts set forth in the petition in the Car-
riere succession, and one which is mentioned by the supreme court in
the case of Simmons ». Saul, supre, as necessary to confer jurisdiction
upon the parish courts is the possession by the estate of property.

Whether this Department, may, of its own motion, inquire as to the
jurisdiction of a court of this character in.any given case, and if so,
what circumstances will justify such an inguiry, need not be considered
here, for it is, in my opinion, sufficiently shown that it had jurisdiction
in this particular case. This conclusion is reached upon the theory
that the claim or property in question belonged to the succession of
Carriere, which theory rests upon the construction given the term
“legal representatives” in the following pages. 'The claim was reported
as made by the legal representatives of Narcisse Camrlere, and the con-
firmation was to such representatives.

It is urged by this appellant that there are two classes of legal repre- -
sentatives, those by contract and those in law. That when the confir-
mation was in favor of a legal representative by contract it was neces-.-
sary for the claimant to establish his right by showing a complete chain
of title from the originaI grantee to himself, in which the confirmation
administrators (7 Op.,60). Cox ». Curwin (118 Mass., 198); Warnecke
would be made to him by namne. And that in this case there being no
legal representative designated by the Commissioner by name, the pre-

- sumption immediately arises that -the confirmation was to the legal
representatives in law. :

The term legal representatives in its ordinary use means executors and
». Lumbea (71 Ik, 91); The People, etc., ». Phelps (78 1L, 147); Bow-

"man v. Long (89 IlL., 19).

All these authorities, however, agree that the term is frequently used
in'a different sense, and that the construction to be given the phrase
depends upon the intention of the party using it. The construction of

this terni “legal representatives” was presented to the supreme court
in the case of Hogan ». Page (2 Wall., 605), and in the decision in that
case it was said:

A difficulty bad occurred at the Land Office, at an early day, in respect to t-he form
of patent certificates and of patents, arising out of application to have them issued
in the name of the assignee, or present claimant, thereby imposing the burden of
inquiring into the derivative title presented Ly the applicant, This difficulty also
existed in respect to the hoards of commissioners under the acts of Congress for the’
settlement of French and Spanish claims.- The result seems to have been, after con-
sulting with the Attorney-General, that the Commissioner of the General LaudiOfﬁce
recommended a formula that has been very generally observed, namely, the issuing
_ of the patent certificate, and even the patent, to the original grantee, or kis legal"

. representatives, and the same has beei adopted by the several boards of commissioners,
-, This formula “or his legal representatives,” embraces representatives of the original
grantee in the land by contract,-such as assignees or grantees, as well as by operas
tion of law, and leaves the question open to inquiry in acourt.of justice as to the
party to Whom the certificate, ‘patent, or confirmation shounld enure. '

In thfmt case the claim was presented to: the board of commissioners
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by “Lounis Lamonde assignee of Auguste Conde,” and the confirmation

was made to ‘“the representatives of Auguste Conde.” Hogan claim-

ing through Lamonde brought ejectment for a part of the land, and the

~eourt below decided that he was not entitled to recover.  The supreme -

- court held that the question as to whether there had been an assign-
ment by Conde to Lamonde should have been submitted to the jm-y as
a question of fact, and not of law..

The ruling of the court in that case was mted and followed in Car-
penter ». Rannels (19 Wall.; 138). In both of those cases the minutes
of the board of commissioners showed that the assignee ‘appeared in
person in support of his claim, and it was for this reason that it was

" held that the term legal representatives should be so constried as to mean
representatives by contract rather than be given its ordinary signifi-

 cance of representatives in law. It will be seen at once that the case

of the Widow of Emanuel Prue (6 L. D., 436) cited in support of the
decisionof your office in this case was similar to the cases before the
-sapreme court in that che claim was presented to the board by one
elaiming to be the assignee of Mrs. Prue. »

In the case now under consideration there is nothing in the report of
the register, or inany of the papers presented to me indicating that an
assignee or representative by contract has ever appeared. This being
true, we mast treat the term ‘“legal representative” as used in the re-
port of the register in its ordinary meaning, This construction is in
favor of, rather than against the conclusion that the parish court had
Jjurisdiction to direet the sale of said elaim.

The provisions of the civil code of Louisiana of 1824 in force at the
time this claim was reported upon are not, in so far as applicable to
this case, materially different from the provisions of the code of 1870,
and quotations will therefore be made from the later code as follows:

Art, 873. The succession not only includes the rights and obligations of the de-
ceased, as they exist at the time of his death, but all that has acerned thereto since
the opening of the succession, as also tho new charges to which it becomes subjeet
(Art. 869, Code 1824).

Art, 934. The succession, either testamentary or legal, or irregular, becomes open
by dgath or by presumption of death cansed by long absence in the cases established
by law.  (Art. 928, Code 1824),

Under these provisions it would seem that this c]aun became assets
‘of the estate of Carriere whether the confirmation was made before or
after his death, and therefore properly within the jurisdiction of the
proper parishecourt. The other provisionsof thecodeof Lounisiana whwh
it seems proper to refer to in this case, are as follows:

Art. 1095. A succession is called vacant when no one claumg. it, or-when all the
heirs are unknown, or when all the known heirs to it haverenounced it. (Art-. 1088_,
Code of 1824.)

Art. 1097. Vacant successions are manaaed by administrators &ppomted by courts,
under the name of curators of vacant successions. (Art. 1090, Code of 1824).

Art, 1190. If a succession is so small or is so much in debt that no one will'accept

- the curatorship ef it, the judge of the place where the succession is opened, after
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having ordered an inventory of the effects composing it, shall appoiut the district
attorney of the district, or the district atborney pro tempore of the parish, eurator of
said succession, who shall cause the effects to be sold, and the proceeds to be applied
to the payment of its debts; the whole to be done in as summary a manner as pos-
-sible to diminish costs; provided, that this article is nut to apply to. suceessions
amounting to more than five hundred dollars. }

Some informalities appear upon the face of the recmd in this case,
such as the appointment of an administrator ‘before the inventory was
made. the failure to give notice before making the appointment, ete.
The same informalities or similar ones existed in the reeord presented
in the case of Siminons ». Saul supra, but were held by the supreme
court to bé immaterial, or at least insufficient, to oust the parish court
of jurisdiction or to be “made grounds on which the decree. of the
court can be collaterally assailed.”

After a full cousideration of the questions involved in this case, I
have arrived at the conclusions, that this case is not controlled by the
‘decision in the case of the Widow of Emanuel Prue (6 L. D., 436) cited
in support of the decision of your office herein, that in the absence of a
showing that there ever was in this case an assignee or legal represen-

“tative -of Carriere by contract, the judgment of the parish court that

“the claiin became assets of his estate must be accepted, that under the
ruling of thé supreme court in the case of Simmons v, Sanl supre the
parish court of Lafayette parish had jurisdiction over the.suceession of
Carriere, that the informalities in the record are not such as to present
grounds upon which the decree of the parish court may be successtully
assailed, and that the sale under that decree must be recognized as

vesting in the purchaser thereunder all the rights of the estate or of

Carriere himself by virtue of the confirmation of his claim. It follows
then that the decision of your office holding for cancellation the serip
prepared for the satisfaction of this claim wasin error, and the same is
therefore reversed. - :

SOLDIER’S ADDI’L‘IONAL HOMESTEAD—-MISSOURI HOME GUARD.
SMITH HATFIELD ET AL.

In the consideration of a motion for review it will be presumed that record facts, as
found in the government archives, as well as all facts presented by the parties
in interest were within the Secretary’s. knowledcre, and were by him considered
in his former decision.

The right to make soldier’s additional homestead entry does not extend to membe1s
of the Missouri Home Guard. .

The doctrine of stare decisis is recognized and followed in the Department in the dis-
position of cases fhat involve prmclples well established by a uniform lme of
decisions.

Seorptcw Y ;Sm@th to the 001mmsswner of the General Land ()jﬁce, July 7,
: , ; 1893.

I have considered the motion for rehearing in the matter of Smith
Hatfield, ¢t al., for certification of additional homestead rights.
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It appears ﬁ om the record that your office, Septembel 11, 1883,
rejected said application. . By decision of Mareh 1, 1888 (6 L. D 557)
my predecessor, Secretary. Vilas, affirmed the declslon of your ofﬁee,
and, on August 18 1388, he overruled a motion for 1ewew of said deci-
sion (Press copy- booL 161, p. 415). , :

The case is one involving the question as to the 11ght of those who
rendered service in what were termed Missouri Home Guards to the
benefits of the provisious of sections 2304 and 2306 of the Revised
Statutes of the United States. This question has repeatedly been be-
fore the Department, and the decisions have uniformly been to the
" effect that those who were members of the Missouri Home Gumds are
not entitled to the benefits of the statutes above cited.

Such was the effect of the decision rendered in this case, March 1
1888, and in the same case, on review, August 18, 1888. ..The pet;tlon,
which gives occasion for this opinion, was not filed until December 30,
1889, more than sixteen months after the 1endxt10n of the decision on.
the motlon for review.

The contention is that the first findingin the original decision, ¢ that
the Missouri Home Guards werea State military organization, was con-
spicnous error of fact.” (Page 21 of brief.) Also, that
The:evidence necessary to establish the right was in the records of the government;
its existence even was unknown, and diligence conld not discover it sooner than now.
These applicants for certification are not.only entitled to it by virtue of their posi-
tion, but they are meritoriously entitled for their long and expensive litigation
made necessary by the failure of the Department to discover from the records in
the executive custody the true status of these soldiers. (Page 42 of brief:) )

‘This is, in effect, an allegation of newly discovered evidence. It is-
not shown why it eould not have been discovered by the parties in in-
terest or their counsel until after there had been' two.decisions by the
Department in the case now under consideration, nor is it made to ap-
pear that my predecessor, at the time of making said decisions, did not
have before him all the facts now alleged to be newly discovered.

I can not assume, hecause he did not in his decisions review in detail
all the record facts now set up in support of the pending petition, that
they were not taken into consideration. On the other hand, the pre-
sumption, nothing appearing to the contrary, is’ that record facts as
found in the government archives, as well as all facts presented by the
parties in interest, were within the Secretary’s knowledge and were by
him considered.

While to strictly apply the doctorine of res j udicate in ex parte cases,
or cases between the government and claimants underits laws, would
perhaps be harsh, yet there must come a time when even this class of
cases should be regarded as closed and finally settled. But if res judi-
cate be not applied to this case, the ‘legal principle involved seems so
‘well settled by numerous decisions of the Department that I am not
now called upon to determine its correctmess.
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January 3, 1880, more than thirteen years ago, Secretary Schurz, in
the Wilson Miller case (6 C. L. O., 190), held that the Missouri Home
Guards are not entitled to the benefits of section 2306 of the Revised
Statutes. This interpretation of the, law was adhered to August 30,
1883, by Acting Secretary Joslyn, in the case of William French (2 L.
D., 235), and by Secretary Teller on October 1, 1883, in the same case,
on review (ib., 238). It was also endorsed and adopted by Secretary
Vilas on March 1, 1888, in the original -decision in the case now before
me (see 6 L. D., 557), and again by the same Secretary, in the same case
on review, August 18, 1888 (Press copy-book 161, p. 415). '

The question was also directly passed upon, August 18, 1888, by Sec-
retary Vilas, in the case of Chauncey Carpenter (7 L. D., 236) and the
same conclusion reached—viz: that the right to make soldier’s addi-
tional homestead does not extend to members of the Missouri Home ’
Guard. :

Thus, for a number of years, the rulings of the Departinent have uni-
formly been to the effect above indicated, and the principle has become,
so well established as to bring it within the rule of stare decisis, and as
so settling a point by decision that it forms a pleccdent not to ‘be
departed from.

The act of May 15, 1886 (24 Stat, 23), making  provision for the dis-
charge of members of the Missouri Home Guards, ¢ whose claims for
pay were adjudicated by the Hawkins Taylor Commission,” does not -
relieve from the application of the rule above enunciated, for that act
was in existence and before the Department when three of the several
decisions herein cited, adverse to the contention of counsel, were ren-
dered.

I must therefore decline to disturb a ruling of so long standing as
that which controls in thls case, and the petition for re-réview is over-
ruled.

I may add that if the question were a new one, now raised for the
first time, I should, so far as the consideration of this motion has led
me to investigate the law on the subject, be inclined to rule as has
been ruled by the Department for thirteen years, that members of the
Missouri Home Guards are not entitled to the benefits of section 2304
and 2306 of the Revised Statutes. :

1600—voL 17——6
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TI\IBER AND STONE LAND-—MINING CLAIM.
SHEPHFRD v, BIRD ET AL,

An awleement made prior to final proof, to sell land embraced in a timber land clalm
defeats the right of purchase under theact of June 3, 1878.

Land containing stone suitable for making lime may be en’reled as & placer elaim, or
purchased under the timber and stone act.

As between two applicants for such land, one under the timber and stone act, and
the other as a placer claimant, priority in the assertion of a legal claim must
determine the rights of the parties,

First Assistant Secretary Sims to the Commissioner of the (xeneml Lcmd
- Office, July 7, 1893.

On September 17, 1888 Frank W Bnd filed his appllcatlon to pur-
chase lots 4 and 5 in Sec. 22, and lot 1in See. 23,and lot 1 and the N'W,
1 of the NW. % of Sec.26, T. 37 N., R. 1 W., Seattle, Washington, °
under the act of June 3, 1878 (20 Sta’c ,.89), aﬂegmg that said land was
chiefly valuable for tlmber

On December 27, 1888, Joseph P. Shepherd applied to purchase the
same land under the same statute, alleging that said tracts were chiefly
valuable for stone, and protesting against the application of Bird. - He
alleged that said land was not chiefly valuable for its timber,; and that
Bird’s application was not made in good faith for his own use and-
* benefit.

Bird offered plOOZ(Z in support of his apphcatlon on March: 19, 1889,
and Shepherd offered his proof on November 15, 1889. Thermpon a
hearing was ordered. to determinethe rights of the parties, which was
held on December 7,1889, both partiesattending. - There also appeared
‘at the trial one Patrick Gibbons, who protested against the claim of
-Shepherd, alleging a right under the mining laws, and claiming to
have been in the possession of a part of the land continuously since
long before Shepherd’s application was made, and that he had located
saidland as a placer mine and had erected kilns and was making lime
out of the limestone contained in said placer location.

On October 20, 1890, after considering the evidence submitted, the
register and reeeiv'er held that lot 1 of Sec. 23 is chiefly valuable for
its limestone, and that the remaining traets are chiefly valuable for
timber; that Bird’s application was not madefor his own use and benefit,
and that Shepherd’s application should be accepted except as to 1ot 1 of
Sec. 23.  An appeal was taken, and on August 24,1891, you considered
" the rights of the parties in the premises, and held that Bird’s applica-
" tion should be rejected because not made for his own use and benefit.

You held that all the land in question was chiefly valuable for timber,
-except lot 1 of See. 23, which  you held was chiefly valuable for its
limestone. You rejected Shepherd’s application to purchase the land
other than lot 1 of Sec. 23, because he applied for it under the timber
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and stone act, alleging that its chief value eonsisted of the stone, while
you found thai these tracts were chiefly valuable 'for timber.

You held that lot 1 of Sec. 23 was chiefly valuable for stone, and that
 Gibbons being in possession of and working the lime quarry when
Shepherd applied for it, was prior in right and the elaim of Shepherd .
should be rejected. In other words yourejected the claim of both Bird
and Shepherd and refused to pass on the claim of Gibbons because it
was not properly before you. ..Both applicants have appealed.from your '’
judgment to this Department. '

The record shows that in May, 1888, John G, Ohlert, who lived near
this land, diseovered that limestone rock emsted on a part of it (since
found to be lot. 1 of Sec. 23). He located it first as a placer, but was
informed by some one soon after that it could not be entered under the
placer laws. He then located it as alode, and also applied to purchase
the whole of the lands in question under the timber and stone act.
Thereupon he went to Seattle, sold an interest in his claims to Bird
and Brannen, relinquished his timber land application to the United
States and organized and incorporated the ¢ Seattle Lime and Marble
Co.” and filed the articles of incorporation on May 31, 1888,

" Soon after Bird purchased nearly all of the stock of said company,
and on September 17, 1888, applied to purchase the tracts in question
under the timber and stone act.

On October 25, 1888, he sold all his interest i in said claun to Joseph
~ P. Shepherd, T. J. Mllner and Alfred Whittle for $5000, or, rather,

agreed to relinquish all his elaims on condition that they pay the above

consideration. A part of the consideration was paid, and the stock was
transferred to Milner, Shepherd and Whittle. The total capitalization
‘of the Seattle Lime and Marble Co. was $300,000, divided into '
150,000 shares of $2 each. At the time of the sale from Bird to these
gentlemen he owned 149,880 shares of the stoek, or all of it except one
hundred and twenty shares. ‘Whittle sold two hundred and fifty shares
to Patrick Gibbons for $500. When Gibbons went to the lime kilns on
the tract he found that the company was in debt about $5000 for labor
and materials furnished. He paid off the debt and afterwards bought
Milner’s interest in the claim for $2500 and has been in possession of
the lime kilns and working the same ever since. He claims that Shep-
herd and Whittle never did put any money in the business, and that
he paid Shepherd for his trouble about $350 for superintending the
works while they belonged to Bird, Milner and Shepherd, and that
Shepherd and Whittle abandoned the property rather than pay off its
debts. The $350 pa1d Shepherd was a part of the $3000 company
debts paid by him.

On December 27, 1888, Shepherd applied to, purchase the tracts in
question under the timber and stone aet, and on January 12, 1889,
Gibbons located twenty acres of said ground mcludmg the hme kllns
and improvements, as a placer claim.
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At the time Bird applied to purchase these tracts, the kilns were
owned by the-Seattle Lime and Marble Co.; a controlling interest in
which he owned. The application was ‘evidently made for the use of
the company, and his agreement to sell thereafter and before making
 flnal proof shows that his-application to purchase was not made for
himself, nor in good faith; besides, the agreement to sell is sufficient to
defeat his right to pulchase, since under. the act in question the ploof
‘must show that he—
does not apply to purchase the same on speculation, but in good faith to appropri-
ate it to his own exclusive use and benefit; and that he has not, directly of indi-

rectly, made any agreement or contract, in any way or manner, with any person or
persons whatsoever, by which the title whiech he might acquire from the govern-

. ment of the United States should inure, in whole orin part, to the benefit of any

person except himself.

There can be no doubt but that all the land in question is chiefly
‘valuable for its timber and stone. It is of no value for any thing else;
being on a steep hillside or mountain, nearly inaccessible, and very
rough and rocky. A great deal of the stone is of little value, but on
lot 1 of Sec. 23 limestone may be found that is suitable for the manu--
facture of lime, and, judging from the money that has been expended in
burning lime there, and the efforts of all these parties to get title to
the limestone land, it must be of considerable value. S

Under the decisions of this Department stone suitable for making
lime may properly be entered as placer ground. Maxwell ». Brierly
(10 C. L. 0. , 80); Conlin », Kelly (12 L. D., 1). It may also be properly
entered or purchased under the stone and timber act, supra, and 1
think, in cons1der1ng the rights of Shepherd and Grlbbons in this case,
the priority of their respective claims must be considered, and theright
given to him who is found first to have asserted his claim,

Shepherd applied to purchase December 27, 1888, and if at that tune
no one had initiated a bone fide claim to the tl act undel the laws of the
United States, and if the tracts were not in the possession or occupancy
of a bona fide settler, then his claim should be allowed, as being the
first asserted. Under the facts as shown by the record I think Shep-
herd is clearly entitled to purchase under the stone act that part of the
tract found to be chiefly valuable for stone, to wit: lot 1 of Sec. 23, T.
37 N., R. 1 W, for the reason that he first applied to do 80, and it was
at the time sub)ect to purchase under the stoune act. ’

The claim of Gibbons for a part of lot 1 in Sec. 23 is based on his -
* long occupancy and use, and on his placer location made on January
12,1889. His actnal claim against the United States, the owner of the
tract, is based on the placer location. ‘ :

‘Whatever claims he may have had prior to that time were only such
as were asserted by those under whom he gained possession, and those
under whom he claims never asserted any claim as against the govern-
ment, unless the lode location made by Ohlert was the assertion of a
claim, and that was long since abandoned; besides, the tract was not
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subject to location and entry as a lode claim. As a matter of fact Gib-
bons’ claim against the government must be held to have been first
asserted on January 12, 1889, when he made a placer location. . True,
he was-in possession before that time, and he and those under whom he
claims possession had placed improvements on the Iand. He had not,
however, on .December 27, 1888, when bhepherd applied for the land,
made any settlement on the lfmd nor has he ever claimed any rlghts
as a settler, or made any improvements such as a settler would have
made; and since, on December 27, 1888, he had no legal mining claim
on said lot 1, it was properly subject to Shephel d’s application to pur.
chase.

The balance of the tract, being chiefly valuable for timber, is not sub-
ject to entry and purchase under the apphcatlon to buy it as stone land.

Your judgment is accor dingly reversed.

TID{IBER CULTURE ENTRY—-SECTION 452, R. S,
WALKER ». PROSSER.

A timber culture enfry made by a special agent of the General Land Office will not
be canceled on a charge of invalidity at inception, where it appears that it was
-allowed under an express ruling of the Commissioner, and that the entryman
had subsequently complied -with the law in good faith, and was not in govern-
ment émploy at the time the contest was initiated,

First Assistant Sec'retcwy Sims to the - OoijSsioner of the General
Land Office, July 7, 1893.

T have considered the case of John A. Walker ». William F. Prosser,
on appeal by the latter from your decision of March 30, 1892, holding
for cancellation his timber culture entry for lots 1, 2, 5, 8 and 10, Sec.
2, T. 8 N,, R. 24 I, North Yakima, Washington, land district.

The record shows that on October 18, 1882, Prosser made timber
culture entry for the land in controversy, and on October 28, 1889,
Walker filed affidavit of contest against the same.

The affidavit was amended, and as such it alleged that the entlymfm
was disqualified to make timber culture entry, because at the time of
making it he was a special agent of the government, appointed by the

" Commissioner of the General Land office; secondly, that he had failed .
to plant and . cultivate trees on the said tracts. A hearing was duly
had upon the charges made, and the local officers held that as he was
such special agent, the entry was void in its inception, and recom-
mended its cancellation. From this decision the entryman appealed,
and you, upon considering the case, affirmed said action, and held the
entry for cancellation, from which decision he also appealed.

This case is peculiar. As the local officers say, “A great hardship
‘has been done the contestee in this case, because, we have no doubt,
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he was allowed to make this entry upon the authority of the letter be-

fore referred to.”  The letter “referred to” was a letter by Commis-

" sioner McFarland to the register and receiver at Olympia, Washington
Territory, dated July 22, 1882, ‘

This entryman had made final proof on another tract of land, on
which he had a pre-emption filing, and being a special agent of the
general land office in the district in which the land was situated, the
local officers declined to accept the proof, but transmitted the same to
" the General Land Office, asking instructions. The letter referred to
contained inter alia, the following rulings:

It is held by this office that the case of Mr. Prosser does not' come within the in-"
hibition contained in-section 452, Revised Statutes, and that a special timber agent
may be entitled to the pre-emption privilege, not being employed in the general land
officeat Washington. The circular of August 23, 1876, issued by this Office, under
the Hon. Secretary’s decision .of August 3, 1876 (8 Copps Land Owner, 122), forbids
the entry of publie land by clerks and employees in the local land offices, but does
not apply to special agents. '

Under this ruling,; he made the timber cultule ently now before me,
on October 18, 1882,

In 1883, the case of Grandy ». Bedell came before Seuetary Teller
(2 L.D,, 514). -Bedell had made a timber culture entry while hie was a
receiver’s clerk in the land office it the district in which the traet was
situated. He had ceased to be such clerk when the contest against
the entry was initiated. After quoting the statute, section (452, R. 8.),
and referring to the circular extending the operation of the statute to
include clerks in the local offices,and referring also to the case of State
of Nebrasxa », Dorrington (2 C. L. L., 1882, 647), the Secretary says:
_But in the case now under consideration, the entry was allowed November 8, 1875
and sinece that time the claimant has apparently in good faith observed the regnire-
ments of the timber culture law, so. far as within his power. - At the time of the -
contest the claimant was not an-employé of the district office. Taking these facts
into consideration, and the further one that he was not by express provision of law
incompetent to make the entry, I am of the opinion that it should be permitted to
stand. Under the existing regulations of your office the entry should not have been
allowed in the first instance, but inasmuch as it was, to insist on ifs’ cancellation
after so0 many years' compliance with the law, would seem to be giving undue im-

portance to the rule forbidding such entry.

In the caseat bar it is evident that the entryman did 1101; intend to
defraud the government,asinguiry was duly made of the Commissioner
~ of the General Land Office, and the facts were laid before him. Be-

side this, the entryman has not been in the government employ as such
special agent since 1885, and like Bedell, in the case cited, he was not
in government employ when the contest was commenced. If he was
‘inhibited at the time the entry was made, the disability was removed
before the contest was initiated, or any adverse right attached.
An entry or filing made by a minor is invalid, but if the disability of
" infancy is removed before an adverse claim attaches, or a contestis
initiated, the invalidity is cured. James X. Bright (6 L. D., 602).



DECISIONS RELATING TO THE PUBLIC LANDS. BT

So when an alien makes a filing before declaring his intention to be-
come a citizen, it is invalid, but declaring his intention before any con- -
test is initiated, or adverse claim attaches, it relates back to the date
of filing, and cures the deféct. Lord ». Perrin (8 L. D., 536).

The evidence shows that the local officers were substantially correct
in saying ¢ Bad faith can not in anywise be imputed to the entryman,
for it appears that he has expended considerable time and money at-
tempting to grow timber on the land, but with meagre results.”

There is another matter that enters into the consideration of this
case. It was of record that the entryman was a special agent, and it
was notorious in the community in which this land is situated that he

~ was serving in that capacity. - I will not say that an estoppel can be
-plead in the case, but I will say that the contestant’s claim is entitled
to less consideration than it would have been, had he asserted it immedi-
ately upon the entry being made, instead of standing by until the entry-
man has fenced a large tract of the land, and broken and cultivated
twenty or thirty acres, and planted and replanted trees, and until, by
his (the plaintiff’s) own statements, a canal is being constructed which
will enable the entryman to irrigate his tree claim, and which renders
the land of double, or treble the value it was when the enfryman began
work upon it.

Having considered the case inthe light of all the fd;GtS, and especially
the fact that the entryman had the direct ruling of your predecessors
that he did not come within the inhibition of section 452, R. 8., which,

~at the time of making his entry, was to him the law, I cannot coneur
in your rulings.

There seems, indeed, to have been no clem ‘sweeping ruling upon the -

. question until February 3, 1890, in the case of Herbert McMicken, ¢t al.
(10 L, ., 97), this being long aftel this entry, and long after the ent1y-
men had euased to be in the government employ.

I agree with the local officers that there was errorin the ruling, that
a special agent does not, under the present rulings, come within the
inhibition of the statute, but such, as I have said, was not the ruling .
of the Commissioner when direct inquiry was made of him in this
. entryman’s case, at the time the entry was being made. This peculiar
feature of the case, and the hardship it would work to deprive the
entryman of his improvements, made in good faith, and turn them over
to one who has stood by all the years of the entry and seen them being
made, compels me to follow the decision of Secretary Teller, in Grandy
v. Bedell, supra. The contest is therefore dismissed, your decision
accordingly reversed, and the entry will remain intact.
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ISLAND—SURVEY—RAILROAD AND SCHOOL GRANTS.
STATE oF FLORIDA BT AL, v."WATSON.

An island is properly surveyed and returned as an independent tract where the lake

within which it lies is made the boundary of the sections Iying on the rim-of
' gaid lake,

Sections, or fractional sections, as so returned ; must be considersd as containing the
exact quantity expressed in such return, and the rights of a State under the
school grant, or of & railroad company underits grant must be controlled there-
by.

Sem etary AS?)Z’ltk to the Commissioner of the General L(md ())fﬁce, July 75
: 1893.

I have considered the appeal by the State of Floridafrom your decis-
ion of November 16, 1891, holding that a certain lot, numbered 1 and
- containing 17.32 acres, in township 12 8., range 22 E., is an independent
tract, and not parts of sections 15 and 16 in which it geographically
lies by extending the lines of the survey.over Orange lake, in which -
the island is situated.

Since the case has reached this Department, the Florida Central and
Peninsular Railroad Company has petitioned to intervene, claiming,
under the grant made by the act of May 17, 1856 (11 Stat., 15), that
portion of the island which by an extension of the lines would bein
cluded in section 13,

By reason of Orange lake, sections 15 and 16 of said township are
made fractional, each contaiing between 150 and 200 acres.

This townshlp has been twice surveyed, first in 1835 and again in
1851. In each of these surveys this island was returned independent
of the sections, and it is upon this return that you hold that it does not
form a part of said sections, and, consequently, would not pass under
either the school or railroad grant, which was of specific sections in
place. :

The field notes show this island to be 13.50 chams south of the ter-
- Inination of the line between sec’mons 15 and 16, on the rim of the lake,
and it would be included within said se,ctmus, if the lines were pro-
Jjected, but the southern corners of the section are on the meander line
of the lake, and, if projected to the extent of a milein length, the south-
€rn Corners wor ld be near the center of the lake.

The survey of this township. was made in 1835 and again in 1851, in
accordance with the instructions to sulveyors genel al then in force and
still in force,

The boundaries of the subd1v1s1011s of the public landb as thus estab-
lished and returned by the duly appointed government surveyors, when
approved by the surveyor-general and accepted by the government,
are unchangeable. (Circular March 3, 1883.)
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Unless those surveys were absolutely in violation of law, sections 15
and 16 and all other sections made fractional by said lake, and so re-
turned by the surveyor-general, must be held to contain the exact
quantity of land expressed in the return. (Section 2396 R. S.)

It the lake lay entirely within the boundaries of a section—that is,
the four section corners—all islands within the lake would be a part of

_the section, but, if thereis no place to establish and fix a sectioncorner

" by reason of the existence of a body of water, the sections or tiers of
sections affected theleby must be meandered and such sections made
fractional.

In the circular of instructions of March 13,1883, 1 L. D., 671, relative .
to the “Restoration of Lost and Obliterated Corners,” a synopsis of the
various aects of Congress relating to the public surveys is given, from
which the Commissioner said it is evident—

That in fractional sections where no opposite corresponding corner has been orcan
be established, any required subdivision line of such section must be run from the
proper original corner in the boundary line due east and west, or north and south,
as the case may be, to the water course, Indian reservqmon, or other exterior bound-
-ary of such section. . :

Under this construction of the law relating to the public surveys, the
lake was made the southern exterior boundary in the survey of said
sections 15 and 16, and all islands found within such waters and not
within the four seetwn corners were properly excluded therefrom and
returned as separate tracts, for the reason that it was a fractional sec-
tion, where ¢ no opposite corresponding corner” could be established,
and the subdivisional line running north and south was by the very
terms of the law directed ¢ to be run from the proper original corner
in the boundary line . . . .. . fo the water course.”

The public lands are subject to disposal after survey and in the man-
ner they have been surveyed, and the grant to the railroad company
was not of a quantity or body of land, but of certain technical sections.
The subdivisions made by the public survey and approved by the sur-
veyor-general and the Commissioner determine the boundaries of the
several technical sections and fractional sections, and are unchange-
able. Said sections or fractional sections as so returned shall be held
and considered as containing the exact quantity expressed in such
return, and the rights of the railroad company under its grant and of
all other parties must be confrolled thereby. '

Your decision, in so far as it holds that lot 1, in township 12 south,
range 22 east, is an independent tract and not parts of sections 15 and
16 of said township, is hereby affirmed. The homestead entry of Wat- -
son having been relinquished since the case has been pending before
the Department, removes him from the case as a party in interest.



90 DECISIONS RELATING TO THE PUBLIC LANDS.

PRE-EI‘IPTION FILING—;&MENDMENT—ADMINISTRATOR.
ORVIS v. BOREN.

A pre-emption filing made by an administrator as such, can not be amended so as to
be the filing of such party in his individual right, but an application to so
amend may be accepted as the filing of such party, in the absence of any adverse
claim.

Secretary Smith to the Commissioner of the General Land Oﬁ?ce, July 7,
: 1893.

The 8.4 of the SW. 1, the NW.1 of the SW. 4, and the SW. £ of the
NW. 1 of Sec. 22, T. 45 N., R. 8 W., Lake City, Colorado, was orig-
inally within the Ute Indian reservation, and so continued until the act
of June 15, 1880 (21 Stat., 199), was approved, when it was set apart
for the benefit of the people as a public park. This last reservation
continued until May 14, 1884, when it was restored tothe public domain
(23 Stat., 22). '
~ On August 3, 1877, one Jarvis moved on to the tract with his wife
and child, and continued to live there until his death on February 14,
1879. Mrs.Jarvis and child continued to live there, and in June, 1882,
she was married to Lewis F. Orvis, who took up his residence on the
land and has resided there continuously to the present time.

The plat of survey was not filed until April 24, 1886.

Martin Birtch filed a pre-emption declaratory state11lellt for the 8. #
of the SW. £, together with other adjoining Iand, soon after the plat was
filed, and made final proof on November 27, 1886,_When Orvis, who had
- ‘been appointed administrator of Jarvis, appeared as such administra-
tor and protested against the allowance of said proof, on the ground of
prior settlement as to the.S. 4 of the SW. £ of Sec. 22.

On March 14, 1887, Orvis, as adnumbtlatm offered proof in support
of the claim of the heirs of J arvis, having prev10uﬂy filed a pre-emp-
tion declaratory statement as Such administrator. Birteh, claiming
the S. 3 of the SW. £ of said section, protested against said proof; and
William Rothwell and James W. Austin, who had filings on the rest of
said land, each protested against the right of said administrator to
male enhy of the tract.

Mareh 16, 1887, the register and receiver decided against Orvis, who
soon after ﬁled a momou for review, and at the same time asked to
amend his declaratory statement so as to claim the land in his own
right instead of as administrator. The motion for review was denied,
as was also his application to amend his filing. Orvis appealed from
the action of the register and receiver, both as adnnmsm ator and in his
individual right.

On May 4, 1889, you affirmed the action taken by the Iocal officers,
and aftelwards the case was brought to this Départment, On Novem-

ber 22, 1890, 11 L. D., 477, it was held that (syllabus)—
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© A seftlement on land that is under reservation confers no right of pre-emption,
and if the settler dies, while the land is in such condition, his heirs have no right
thereto that can be perfected under section 2269 of the Revised Statutes, after the
land is restored to the public domain, '

The right to amend a declaratory statement can not be exercised in the presence
of a valid intervening adverse claim..

Orvig as administrator and Orvis individually were defeated. In .
this judgment it was held—

At the time this land became subject to settlement and entry, the v”v_idow of Jarvis
had masried, and her child was a minor. Neither she nor the child was then quali-
fled to make entry, but Orvis, if otherwise qualified, might by virtue of his seftle-
ment at that time have filed for the land in his own right, and the question of pri-
ority would then have been between himself and Birtch, as to.one part of the tract;,
and between himself and Austin and Rothwell, as to the other. Bul he failed to file
a declaratory statement in bhis own name, and when he applied. to amend his filing
so as to claim the tract in his individnal right, the right of Birteh, Austin and Roth-
well had attached by their filings, made within three months from the filing of the
township plat in the local office, and the application to so amend his declzm atory
statement was therefore properly rejected.

I find no error in-the decision of your office, and it is affirmed upon each and all
of the points therein decided.

- Now this judgment, as we have geen, was rendered on November 22,
1890. Prior to this time, to wit, on November 9, 1889, James M. Boren
settled on the 8. § of the NW. £ and the N. § of the SW. % of said See.
22, and filed his pre-emption declaratory statement therefor on Novem-
ber 12. 1t seems that Austin and Rothwell abandoned their claims to
the land, or, at least, it is not shown that they or either of them paid
any attention to the settlement or filing of Boren.

Orvis asked the Department to review its judgment of November
22, 1890, but this it refused to do on June 22, 1891. In the mean time,
that is, June 8, 1881, Boren made final proof,” and Orvis filed a protest
against it « for hlmself and as administrator and for Flora Lucy Jar-
vis, heir of A, H. Jarvis.” _

Boren’s application to purchase the tract was Lejectenl by the register
e_md receiver, and when you came to consider the case on January 15,
1892, you held that—“It was . . . . amistake to allow him (Boren)
to make final proof while Orvis’ petition for review was pending.” You
held that—¢“Boren’s settlement and filing having been made during -
the pendency of Orvis’ appeal, and long before action was taken on
the latter’s application to amend his original filing his (Boren’s) rights

- to the tract in controversy are held to be subyact to the prior rights of
Orvis.”

You also held that the claims of Rothwell and Austin having been
eliminated from the case, ¢ Orvis will be allowed -to amend the filing
made by him as administrator . . ... toafiling in his own right
for the SW. £ of the NW. £ and the NW. Z of the SW. % of said sec-
tion 22, and he will be.allowed ninety days from notice hereof within

- which to make final pre-emption proof and payment- for said tract;”
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and you stated that ¢ should such entry be allowed, the proof hereafter
made by Boren, though irregular, may be accepted, and his entry
allowed for the SE. £ of NW, 1 and NE. £ of SW. £ of said section 22.”

From this judgment Boren appealed to the Department, but on De.
cember 6, 1892, your judgment was formally affirmed.

He has now filed a motion for review of said departmental judgment,
alleging substantially that Orvis has no superior claim to the land;
that the judgment of the Department in the case of Orvis v. Birtch et
al.; finally determined that he could not take the tract as administra-
tor, nor could he amend his filing so as to takeé the land for himself.

Prior to the date of judgment sought to be reviewed Orvis had never
filed a declaratory statement for himself, but he did on ‘the very day
the map of surveywas filed in the local office file a pre-emption declara-
tory statement as administrator of the estate of Jarvis. In 1887 he
asked to amend his filing so that he could claim the tract himself, and
it was finally decided by the Department thathe could not do it. But
it seems the objection to his so doing was Jargely based on the fact -
- that adverse claims had intervened, and hence the filing could not be
amended (11 L. D., 477).

I am of the opinion that a filing made as- administrator ¢an not be
amended so as to be a filing of any other person. Orvis in his indi-
vidual capacity is an entuely d1ft‘erent person from Orvis as adminis-
“trator.

Boren’s settlement was made and his filing and proof offered while
the case of Orvis v. Birtch et al., involving title to the same land, was
pending in your office and this Department, and while his being allowed -
to make final proof at that time was irregular, still in-a few days there-

after the pending case here was finally decided on review to the effect
~ that Orvis could not be allowed to make entry, and since Austin and
Rothwell have abandoned their claims to the tract, Boren’s proof may
be allowed to stand, plOVlded his rights are found to be §upe1 ior to
these of Orvis.

Orvis settled on the land in 1882, and was residing there in 1886,
when thetract became subject to settlement and entry.. In1891, when
Boren submitted proof on his filing made in 1889, Orvis protested in
the name of the heir of Jarvis as administrator, and in his individual
capacity. From the very nature of things he could only protest in be-

~* half of one person or class of persons.

The Department has already decided i in his case against Birtch et al.
(supra) that as administrator he had no rights in the fract. In hisown
right, his settlement and residence since 1886 and prior to Boren’s-set-
tlement would give him a standing here if he is found to have applied
to.enter or file on the land, but his prior settlement could be of no ad-
vantage to him in the absence of a filing, or an application made there-
for, He elaims through his application to amend in 1887 his applica-
tion as administrator made in 1886. I am of the opinion that while he



DECISIONS RELATING TO THE PUBLIC LANDS. . -93

)

could not amend said application, still his application was virtually
one to file on the land for himself, and may properly be treated so in
the absence of an adverse claim, and Boren’s claim was not initiated
until 1889,

It was decided in the case of Orvis ». Birtch et al. (supra) that Orvis
could not file on the land because of the fact that prior to his applica-
tion of 1887 the adverse claims of Birteh, Austin and Rothwell had at-
tached. Birtch has been given that part of the tract claimed by him,
and since Austin and Rothwell have waived their rights, and since this
application of Orvis to amend in 1887 is held to be practically made as
an original application for himself and was made long before Boren’s
claim was initiated, I must hold that Orvis’ claim to the tract is supe-
rior to that of Boren who went on the land with full knowledge of Or-
vig’ prior settlement and improvements. I therefore deny the motion
for review, and refuse to interfere with the judgment sought to be re-
viewed. ‘ :

RAILROAD LANDS—SECTION 5, ACT OF MARCH 3, 1887.

EVERETT v. ZIMMERMAN.

A settler who enters into possession of a tract under a claim of title derived through.
a railroad company, but subsequently, on discovery of the want of title in the
company and after December 1, 1882, and prior to the passage of the act of March
3, 1887, renounces such claim, and asserts a right under the settlement laws, is
entitled to perfect his claim under the second proviso to section 5 of said act, as
against an adverse applicant under the body of said section, through whom the
settler first derived possession.

-Beeretary Smith to the Commissioner. of the General Land Office, July 7'
: 1893,

John E, Everett has appealed from your decision of January 13,
1892, awarding to Uriah Zimmerman the right to purchase the NW, 1
of Sec. 15, T. 4 8., R. 69 W., Denver, Colorado, under the 5th section
of the act of March 3, 1887 (24 Stat., 556), as against the pre-emption
claim of said Everett for the same land. ‘

The facts necessary to a determination of this case are as follows:

The land is within the limits of the grant to the Denver Pacific Rail-
way Company, now known as the Union Pacific Railway Company.
February 6, 1882, the last named company contracted to sell this land
to one Kendrick; a part of the purchase money was paid when the
contract was executed, the balance to be paid in installments. In
November following Kendrick assigned this contract to Uriah Zimmer-
main.

July 24, 1884, Zimmerman entered into an obligation to convey the
land to John E. and C. M. Everett. A part of the consideration was
paid at the date of the sale, and notes given for the balance. The
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price agréed upon for the land was something over $5,000, about half
of which the Everetts had paid at the time they repudiated their con-

- tract,and J. E. Everett applied to make pre-emption filing for the land,
as heremafter set forth.

When these several transactions were had, the land was supposed
by all parties to belong to the railway company under its grant.

On June 22, 1885, John E. Everett applied at the local office to file
his pre-emption declaratory statement for the tract, he having dis-
covered that there were pre-emption filings of record at the date of the .
definite location of the line of the road, which filings, under the law as
declared in Dunmeyer », Kansas Pacific Railway Company (113 U. S.,
629), excepted the land from the grant.. June 29th of the same year,
he obtained an injunction (presumably temporary) enjoining Zimmex-
man from assigning the notes of the Everett brothers, which he held
for the balance due on the land, allegmg the msolvency of Zimmerman
and failure of title to the land, ete. _ ’

In August following, Zlmmerman ‘applied to purchase the land under
the act of January 13,1881 (21 Stat., 315), and afterwards (September

117, 1888,) he also applied to purchase the same under the act of August
13 1888 (25 Stat., 439).

These apphca’mons were refused by the loeal office, and both pmtles
appealed.

By decision of this Depaltment April 11,1890 (10 L.D., 437), a hear-
ing was ordered to determine the rights o_f the parties in interest.
This hearing was had May: 26,1890, and the local officers recommended
that Zimmerman be allowed to purchase the land under the 5th sec-
tion of the act of March 3, 1887, supra, and on appeal you affirmed
their action. That section is as follows

That where any said company shall have sold %o citizens of the United Sta.tes, or
to persons who have declared their intention to become such citizens, as a part of
its grant, lands not eonveyed to or for the use of such company, said lands being
the numbered sections prescribed in the grant, and being coterminous with the con-
structed parts of said road; and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That all
lands shall be excepted from.the provisions of thissection which, at the date of such
sales were in the bona fide oceupation of adverse claimants under the pre-emption
or homestead laws of the United States, and whose claims and occupation have not
since been voluntarily abandoned, as to which excepted lands the said pre-emption -
and homestead claimants shall be permitted to perfect their proofs and entries and
receive patents therefor: Provided further, That this section shall not apply to lands
settled upon subsequent to the first day of December, 1882, by persons claiming to

~enter the same nnder the settlemest-laws of the United States, as to which lands
the parties claiming the same as aforesaid shall be entitled to prove up and enter as
in other like cases. :

The only question to be considered is, Whether Mr., Everett comes
within the terms of the proviso to this section: Was he a settler upon
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the land subsequent to December 1, 1882, within the meaning of the
proviso? . : _

Tt is contended by counsel for Zimmerman that he can not claim the -
rights of a settler upon the land, because he was not claiming the
right ‘“to enter the same under ’che settlement laws of the United
States,” but was in possession in virtue of his title derived from the
railroad company, and was therefore estopped from setting up a claim
under the settlement laws.

This is, in effect, the position taken by you in your said demsmn sus-
taining the action of the local officers.

‘While it is true that the Everetts entered into posaessmn under
claim of title derived from the railroad company, yet it is not disputed
that when they discovered that the company had no title to the land,
- they abandoned this claim, and John E. Everett immediately took the
. necessary steps to obtain title from the government, the rightful owner
of the land. - The railroad company’s-claim having failed, title to the
land could be obtained only from the government, through some one of -
the land laws, for it must be remembered that when John E. Everett
applied to file his pre-emption claim there was no law in existence
authorizing a purchaser from thé railroad to buy the land from the
government.

Neither of the statutes through which Zimmerman asse1ted claim—

" . that of January 13, 1881, or that of August 13, 1888—could afford him

any relief, for they had a.pplication only to lands that had been with-
drawn under the opération of a railroad grant, whereas the land in
question had never been so withdrawn, it having been originally ex-
cepted from withdrawal for such purpose by valid existing pre-emption
filings of record at the date the rights of the company attached, and it
was not until the passage of the act of March 3, 1887, supra, that the
right to purchase land of this description was conferred upon a bona
Jide purchaser from the railroad company. At the date of this act,
Everett had been residing upon, cultivating, and improving this land
for nearly three yéars and had been asserting a claim thereto under
the pre-emption laws for more than a year and a half. The right to
renounce a title that is void and seb up an outstanding title that is
. good is almost a legal maxim. Such a fitle may be pleaded success-
fully in ejectment where the question is one of ownership. The mo-
ment Everett thus renounced his claim through the railroad title and
asserted a claim through the pre-emption law, he became a settler and
claimant under the settlement laws, and entitled to the protection. con-
ferred by the proviso to said 5th section. Had he continued to occupy
this land under the contract of purchase from Zimmerman until the
passage of the act of March 3, 1887, he would have been compelled to
seek relief under the body of that statute, because he could not have
been regarded as a settler under the land laws, so long as he claimed
_ through title derived from the company. This is the distinction be-
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tween the ¢ase at bar and that of the Union Pacific Railway Company
». McKinley (14 L. D., 237), for, as said in that case, < McCabe and
Lamb never claimed under any of the settlement laws prior to the pas-
sage of said act.” In other words, When they first asserted claim to
the land from the government, the act of 1887 was in force, which gave
to the purchaser from the railroad the right to purchase from the gov-
ernment. On the other hand, when Everett laid claim to this land,
there was no right inherent either in himself or Zimmerman to pur-
- chase from the United States, except through compliance with some
one of the established land laws. Iverett resorted to the only means
“then known to the law by which title could be procured. : ‘
 There is nothing in the record to show that he took advantage of, or
in any manner overreached Zimmerman. He had paid out a large
amount of money in the purchase of the land, and had expended other
" Jarge sums in improving the. same, after which he learned that the title
through which he claimed was invalid, and the only course left him
: ‘through which to procure a good title was to proceed to assert his
claim through the government. This is exactly what a cautious and
prudent man would have done in the premises.
I can not, therefore, concur in your judgment. Zimm‘erman’s appli-
cation to purchase must be denied, and you will direct that Everett be
allowed to make his pre-emption and filinig and perfect his entry,

PRACTICE—EVIDENQE—CONTEST—CORROBORATIO'N.
CARTER ». BLUNT.

 To cure a defect in.official proceedings a former local officer, whose term of office
has expired; may append his signature to a jurat accompanying evidence that
was submitted before him while holding said office. '
Where a contest, on an uncorroborated &fﬁd‘lVIt is irregularly allowed during the
pendency of an order suspending the entry in question. the uncontradicted tes-
timony thus submitted on behalf of the contestant, may be afterwards taken as
' ‘dorroborating the affidavit, and warrant proceeding with the contest when the
entry is relieved from suspension.

First Assistant Secretary Sims to the (}owm's‘Sioner of the General Land
Office, July 7; 1893.

On March 30, 1877, Phineas M. Blunt filed in the Visalia land office,
California, his declaration (No. 6) of intention to reclaim the W. § of
Sec. 10, T. 26 8., R. 24 B., under the provisions of the desert land act
of March 3, 1877 (19 Stat., 377), and received the usual certificate of
- his payment of twenty-five cents an acre for said tract.

On September 12, 1877, all the entries at said office under said act
" were directed to be suspended by this Department for an mve%tlgamon
as to the character of each tract so entered.
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On September 28, 1877, your office suspended said entries in accord-
ance with said directions, which suspension countinued in force until
February 10, 1891, when it was revoked by your office, by direction of
this Depcut;ment in the case of United States v, Haggm (12 L. D,, 34,
41).

On August 28, 1885, Chester M. Carter and William D. McCracken
filed their joint affidavit of contest against said entry, alleging that
said Blunt bhad ¢“mnever appropriated any water, constructed any
ditches, or done any act or thing for the reclamation of said land, as
required by law, and further that said land.is not desert land within

, the meaning of section 2 of the act of Congress approved Marth 3, 1877,
entltled “ An act to provide for the sale of Desert lands in celtaln
States zmd Territories.”

The object of the filing of said affidavit was stated to be that said

affiants might make homestead entries of said tract, said Chester of

© the N'W. 4 and said McCracken of the SW. 1 of said section 10. Said
affidavit was not corroborated but the same was received, and upon the
‘same day a citation was issned summoning the parties ¢ to respond
and furuish testimony concerning said alleged failure, and the allega-
tion of the non-desert character of said land,” at the local office 6n
December 7, 1885, Upon affidavits that said Blunt could not be found,
service of saud notice was made by publication.

On the day appointed for the hearing the contestants a,ppeared, but
the claimant made default.. The case was continued to December 8,
1885, when the record shows that the testimony of three witnesses was
taken showing that mo improvements had been made upon the land,
and that the land was then and had been since 1874 in a state of natule
It lies at the sinks of Posa creek in Kern county, California.  That the
greater part of said land is overflowed in ordinary seasons from Posa

cereek, and is overflowed every year more or less, and that any part of
it-would raise a crop of grain in an ordinary season: That there were
hundreds of cottonwood and willow trees growing upon the land; that
some of the cottonwoods were five feet in circumference, and some of
the willows three feet, and ranging from six to twenty inches in diam-
eter. That wire grass and alfileria grow upon the land naturally, and
in sufficient quantity to be cut for hay, and that the land is fair agri-
cultural land and not desertin character. That in 1878 a crop of barley
had been raised thereon and cut for hay without irrigation.

The record states that each of these witnesses was sworn, but the
jurats are not formally authenticated by the signature of the receiver
or register, although each witness signed his testimony.

No decision was rendered by the local officers upon this evidence,
but all the papers were sent to your office. :

By letter of February 10, 1891, your office promulgated the deuswn
of January 12, 1891, in Unlted States ». Haggin. supra, whereby the
order of suspension was revoked as to this and other entries, and you

1600—vor 17——7
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irected “that in all cases in which contest was initiated subsequent
to date of the order of suspension, and in which the invalidity of
the entry is charged; hearings must be had and proot submitted by
the contestants showing the invalidity of the entries,” and the local
officers werd directed ¢ to require each contestant to make application
for a defiuite tract of the land in contest, and to take appropriate action '
on the case.” All the papers in this case, mcludmg said testlmony,
were returned to the local officers.

In accordance with these ‘directions said McCracken, on March 2,
1891, filed a formal apphca‘mon to make homestead -entry of the south:
West quatter of said section 10, and said Carter, on March 5, 1891, filed
formal application to make homestead entry of the northwest quarter
of said section. Each also executed and filed the affidavits required
by law for such entries.

- A hearing was ordered for J e 13, 1891, as to the « appropuanc ac-
tion” which should be taken by the local officers. The parties ap- -
peared, and the contestants asked that Tipton Lindsey, the receiver ab
the rhte of submitting the testimony at the first hearing, who was pres-

~ent, be allowed to testify to the fact that the omission of his signature

" to said jurats was an inadvertence, and that he be allowed to cure the
defect. - Thelocal officers decided as follows, inter alia,—

We do not thivk it material fo inquire -whether the record may be perfected at
this stage of the proceedings, for the reason that the register and receiver erred in
proceeding at all, with the contest, pending the government proceedings.

We conclude that the only action appropriate in this case is to disregard all autmn
“talen sinee the affidavit of contest was filed, and to take up the affidavit of contest
and ascertain whether the same alleges 01.01111d§ of eontesb and-is properly corrobo-

ated.
h An examination of the affidavit of contest shows-that it is not properly corrobo-
rated and that the facts therein stated, if admitted to be true, would not justify the
cancellation of the entry. »

The application to,countest of ‘Chester M. Carter and William D. McCracken is
therefore rejected and dismissed. ) i

On appeal, by letter of April 26, 1892, you affirmed the decision of
the local officers. — ' :

An appeal has been taken to this Department.

It would seem from the foregoing history of the proceedings that the
substantial merits of the case have been sacrificed to technicalities.

" The former receiver might properly have been allowed to append his
signature to the said jurats, and thus cure an error in his official pro-
cgedings upon the former hearing. The rule is laid down in Throop’s
Public Officers, Sec. 336, asfollows: ¢ In many instances the law allows
an officer to do certain ofﬁclal acts, after the expiration of his term, and
the surrender of his office to his successor. Such acts consist only of
those which are necessary to complete an official act, which he had be-
gun. to execute during his term, or to eorrect errors or supply defi-
ciencies in his official proceedings.” See also Sebrey ». Augustine (15
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L. D, 31). Partieslitigant should not be made to suffer for the errors
and inadvertencies of the local officers. e

The joint affidavit of contest in this case was made before- the re--
ceiver of the local office. It was not cmrobomted as required by the
rule. Rule 3, Rules of Practice. But this rule is not inflexible. In -
Gotthelf ». Swmson (6 L. D., 657), it is said—

Contests have been allowed where no affidavit has been filed at all where the in-
" -formation upon which the local officers acted was merely verbal, or where it was-
reduced to writing, but not verified by the oath of the contestant. The rule re-
quiring an affidavit to be filed by the contestant when- initiating a contest was only
to assnre the government of his good faithin the premises. It is always to the in-
terest of the government that entries, in which the laws have not been eomplied
with, shotld be canceled, and to that end legitiuate contests are favored.

See to the same effect, Seitz ». Wallace (6 L. D., 299); Jasmer »,
Molka (8 L. D., 241, 243). .

In Houston fu Coy]e (2 L. D. 58) where there was no corroborating
affidavit, it was held that JullSdlbthll vested in the local office npon
notice to the settler, and not by virtue of the affidavit of contest., This
doctrine was affirmed in the timber culture contest of Graves v. Keith
(3 L. D.; 309), where there was no affidavit of contest, but only verbal
alleg: atlons of the informant. :

In the present case the testimony submitted upon the first heaung
may be regarded in the light of corroborating evidence in support of
" the affidavit of contest, and in proof of the good faith of the contest-
ants, If that testimony was true—and it is entitled to that presump-
tion,—a fraud upon the government was attempted by the desert land
applicant in entering land that was not subject to enfry under the
desert land act. The government is an intere'sted party in having the
truth ascertained.

The charge is in substance that Blunt had never done anything to

" change the land from its natural state, and that it “is not desert land

_within the meaning of section 2 of the act” relating to desert land
~ .entries. If nochange has been made in the land from its natural state,
" aud it-is now ““not desert land” there is very strong presumption that
it was not desert land at the date of the entry. If the contestants prove
that at the date when the affidavit of contest was filed the tract was not
desert land, and that nothing had been done to change its character
since said entry was made, they would prove in effect ‘that it was
~ not desert land at the date of the entry,—at least enough so topub
" the claimant upon his defense. I think, therefore, that the “appro-
priate action” that should have been taken by the local officers at the -
hearing before them was to have proceeded with the trial of the charges,
with the view of ascertaining the character of the land at the date of
theé entry. You will therefore direct that course to be taken. by the
local officers at a hearing to be hereafter ordered, at which all parties
-.in interest.should be summoned to appear.

Your judgment is'modified accordingly.
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PRACTICE--APPLICATION FOR CERTIORARI.
SHANKLIN ». WORMOUTH,

The ocath required in support of an application for certiorari must expressly aver
the truth of the allegations contained in said a,pphcamon '

Secret(w y Smith fo the Oomvmsswner of the Geneml Land Office, July 7,
1893

On the 23d of February, 1893, you. ‘manbmltted to the Department a
petition for certiorari, filed by the attorneys for J. W. Shanklin, in the
case of the said Shanklin against Ebenezer Wormouth, involving land
in the San Francisco land distriet, California.

You rendered a decision in the c¢ase on the 29th of November, 1892,
in which you discussed the. appeal of Shanklin from the decision of the
local officers, treating the same as a mere protest, filed by Shanklin in
behalf of the government; he having ho interest in the land, and no
copy -of his appeal or protest having been served upon the defendant.

On the 2d of December, 1892, he filed an appeal to the Department,
from your said decision, which you declined to transmit, holding “-that
an appeal does not lie on the part of Mr. Shanklin from the action
aforesaid of November 29, 1892.” '

Such action was taken by you o1 the 26th of J annary, 1893 and you
directed the local officers to advise Shanklin that the case Would be
held open for the period of twenty days from the service of notice of
your action, in order that he might avail himself of any rights he mloht '

have under practice rules 83 and 84. .
~ He availed himself of the privilege thus accorded, and his applica-
tion for a writ of certiorari is now before me. Rules 83 and 84 of prac-.
tice read as follows: .

RULE 83.~In proceedings before the Commissioner, in which he shall formally
decide that a party has no right of appeal to the Secretary, the party against whom
such decision is rendered may apply to the Secretary for an order directing the Com-
missioner to certify said proceedings to the Secretary and fo suspend further action
until the Secretary shall pass upon the same.
~ Rure 84.—Applications to the Secretary under the pwcedmn rule shall be m‘ude in
writing, under oath, and shall fully and specifically set forth the grounds upon
which the application is made, :

In the case before me, the apphcatwn is in wr1tm , and fully and

specifically sets forth the grounds upon which it is made. The only
‘oath connected with it is the affidavit of one of the attorneys making
the application, in which he says that ¢“the foregoing and attached
motion is made in good faith, and not for the purpose of delay.” The
affidavit makes no allusion to the statements contained in the applica-
tion, and in no respect certifies totheir truth. - Tt is simply the affida-
vit required by Rule 78,in the case of motions for rehearing or review.
and does not meet the requirements of Rule 84.
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In dismissing a motion for certiorari on account of precisely the same
defect, in the case of Price »: Schaub (16 L. D., 125), it was said:

A compliance with that Rule (84) would requite an ‘“oath”, such asis attached to
a verified pleading in courts, that ¢‘ the statements therein contained are true,to the
Inowledge of deponent, except as to the matters therein stated upon information
and belief, and as to those matters, deponent believes them to be true.”

In that case there was a motion to dismiss, on account of the defect
mentioned, while in the case at bar, the attorneys for Wormouth for-
mally waive any reply to the motlon, and ask that it be disposed of .
without delay.

The Rules of Practice were adopted for the government of the De-
partment and subordinate offices in land cases, and attorneys having

“such cases in charge must comply with said rules, or suffer the conse-

quences of a disregard thereof.
The application before me is 1ot in compliance with Rule 84 of the
Rules of Practice, and it is therefore dismissed.

PRACTICE—MOTION FORSECOND REVIEW,

FLoripA CENTRAL AND PENINSULAR R. R. Co.

No action will be taken on an applieation for the second re-consideration of a case,
where no ngw facts are set forth therein, or new points of law suggested.

 Acting Secretary Sims to the Commissioner of the General Land Office,

July 14, 1893.

On February 15, 1893, Secretary Noble approved certain lists of
lands to the State of Florida, for the benefit of the Florida Central and
Peninsular Railway Company, under the act of May 17, 1856 (11 Stat.,
15), granting land to said State to aid in the consideration of a railroad
“from Amelia Island on the Atlantic tothe waters of Tampa Bay, with
abranch to Cedar Keys on the Gulf of Mexico.”

On March 2, 1893 (16 L. D., 217, 229), Secretary Noble, in an elaborate
opinion, reviewed the facts and thelaw relating to said grant, the bene-
fit of which is claimed by said company, and all the objections nrged
against its claims, and gave the reasons for his action in approving said
lists. Subsequently a motion was.filed by the Hon. Wilkinson Call,
United States Senator from Florida, asking that the said action of the
Secretary be revoked and set.aside, and thereupon the present Secre-
tary directed that action upon said approved list be suspended until he
could examine into the matter complained of. After hearing oral argu-
ment for the greater part of three days on the questions involved,or sup- -
posed to be involved, and after a careful consideration thereof, on July 7,
1893, 17 L. D., 6, Secretary Smith decided that he could see no reason
to revoke the action of his predecessor; and he rescinded the order of
suspension theretofore issued. Oun the next day, July 8, 1893, Senator
Call, in his ¢ official capacity as a Senator of the State of Florida,”filed
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a motion for re-review of said decision, asking that “an opportunity
~may be allowed for a further présentation of the facts involved” there-
in, and a further suspension of the order of approval of said lists.

The grounds for: this new application, where any arve specified, are

substantially the same which have heretofore been repeatedly exam-

ined and passed upon by this Department in the numerous decisions

“'heretofore rendered by it in this prolonged case; and some other mat-
ters are referred to in a general and indefinité manner, which the
Department has several times decided to have no beaung Whatever
upon the questions involved. ‘ : %

This matter has been before this Department, and this company has
been clamoring for its rights, for many years, and it would seem that
the point has now been reached where so far as executive authority is
concerned the controversy must be closed, if that time is ever to be
1eaohed

On April 29, 1876, Secretary Chandler made a deGISIOll in the mafcter
adverse to the clalms of the company. But on January 28, 1881, Sec-
retary Schurz, in a review of said decision, reversed the same, and

" sustained’ the claims of the compauy, showing that the decision of
Secretary Chandler was based upon an incomplete record. The matter
came before Secretary Teller, who, on January 30, 1884, (2 L. D., 561),
affirmed the iulings of Secretary Schurz.

It came before Seore‘ualy Lamar, who, on. August 30, 1886 (o L. D,
107), eoncurred in the two previous decisions, and followed them, ‘md
the whole matter was elaborately reviewed by Secretary Noble on
March 3, 1893 (16 L. D., 217), and the former rulings adhered to; and
lastly, the matter was argued before Secretary Smith very fully, for
the greater part of three days, patiently considered by him, and the
former decisions sustained. It would seem that during all this long
period of litigation, and the frequent examinations made by the Depart-
ment, ample opportunity has been afforded Senator Oall, who repre-
seuned and now représents, the opposition to, and antagonizes the
claims of the company, to present any fact or argument which exists.
in support of his contention.

Under the circamstances I must decline to further consider the appli-
cation of Senator Call, which seems to be based alone upon the assump-
tion of errors in the former decisions.. No new facts are set forth, no
new points of law suggested, but the motion seems to be presented

_simply for the purpose of obtaining a re-arg ument of matters so often
decided, in the decision of which the apph("mt does not acquiesce. If

~ this application is now to be received and consider ed, thereis no reason

.why such applications may not be contmued lndeﬁmtely and therights

of parties practically denied.
In the case of Neff ». Cowhick (8 L. D., 111), it was  said—,

Motions for a re-revieiv, or a second reconsideration of a deeision, should not be
~allowed, and the practice of permitting them to be filed ought to be discontinued.

I
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The Department ought not to be asked to comsider the same points involved in a
case but twice. Itisnatural to litigants, and occasionally Imi)pens to counsel, to
see with an exaggerated estimate of their strength the importance of the points which:
make in their favor and to atfribute the failure of a like perception of them to the:
Department, or by courts, when the causes are depen(huo in courts, to an inatten-
tion to such points. The overburdéned ¢ondition of the appelhte business of the
‘Depztrtinent would be reason enough, if there were not still hetter ones for inhibit-
ing the gratification of this feeling by allowing second motions for reconsideration,
with the consequent labor and delay. Hereafter, let the rule be that no motion for
a re-review shall be filed. If thy defeated party is able to present any suggestion of
fact or points of law not previously discussed or involved in the case, it may be done
by petition, which shall contain all the facts and arguments. On the fling of suck
petition, if it. appears important, the Secretary will malke such order tor recalling -
the case from the General Land Office and such direction for further hearing as may
be necessary. Otherwise, no further action on the petition will be taken. It will
be regarded merely as in the nature of information by which the supervisory Jlllls—
diction of the department can, if desirable, be sef in motion. Such petition should
not re-argue points already twice passed upon, but should be limited to the office »
indicated of snggesting néw facts or considerations not before presented.

The application of Senator Call clearly comes under this rule, and
awill be governed by it. No further action will be taken upon it, and lt
is sent to you to be kept with the other papers in the case.

) MINERAL LAND—ASSAY CERTIFICATE.
DOBLER ET AL. ». NORTHERN PaAciric R. R. Co. ET AL.¥

An ordinafy assay certificate does not establish the value of a vein of mineral as an
entirety.

‘The burden of proof is with a mineral claimant for land returned as agricultural to
show as a present fact that the land is mineral in character, and more valnable
for mining than agricultural purposes.

- First Assistant Secretary Sims to the Commissioner of the General Land

Office, June 13, 1893.

The land involved in this appeal is a part of Sec. 33, T. 10 N, R. 3
W., Helena, Montana, land distriet, designated as the King Lode, min-
eral survey No. 3103. v o _

The record shows that Leopold Dobler et al., made application for
patent for the King Lode, September 30, 1890, and the samé was re-
jected *for the reason that the land applied for is covered by Northern

_Pacific Railroad selection No. 11.”  On November 8, following, he filed
petition alleging the mineral character of the land and asked for a hear-
ing to determine it and the rights of the applicants thereto. A hearing

» was accordingly had before the local officers, when A. J. Steele appeared
setting up his title to the land by purchase from the railroad company,
and by consent of all parties allowed to intervene. The register and re-
ceiver in an elaborate and well considered opinion decided the “land is

*Not reported in Vol. X V1.
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notproven to be mineral in character and the application should be re-
- jected.” The applicants appealed and you by letter of May 27, 1892,
reversed their decision, whereupon the railroad company appealed as-
signing as error, substantially that your decision isagainst the‘evidgnce.
The return of the surveyor-general is that the land is agricultural in
" character. Therefore the burden of proof in estdblishing: its mineral
- character rests upon the mineral claimant.. The land is located about
two miles from the center of the city of Helena and it is shown that one
of the suburban additions to that e¢ity corners on this tract and that
there is on this addition a number of valuable residences. .

~ TItis shown that the King Lode was located in May, 1888; that in
August, 1890, it was relocated “for the purpose of more accurately
defining the boundaries of the ground claimed.”  The ground claimed is
approximately the same as that included in an old location known as
the ¢ Knights of Labor” lode, made in 1886, and ‘upon which there had
been some work done.

There is practically no dispute as to the impr, ovement‘i They consist
of three shafts, and a cabin in which the claimant and hisfamily re-
side. Shaft No. 1, the discovery shaft, is five by five ft. thirty-three ft.
deep, timbered; shaft No. 2 is twenty-three ft. deep, four by four tim-
bered, and No. 3, is thirty-five ft. deep, four by four timbered, which, -
however, contains water and is nsed as a well. These improvements
are variously estimated at from $750 to $1300. Dobler claims that he
made a discovery of mineral before he made his location; that shafts 1
and 2 are sunk on a vein bearing gold, silver and copper. = He says the

- land has no value for agricultural purposes, it being broken and rolling
and part of it in the foothills. “On cross-examination he says that the
vein- dips south and its trend is east and west; that he had assays
made showing from $1, to $4.38 cents per ton. 'When asked if he had
not stated within the last three days that the best assays he could get

~were about one dollar, he refused to answer the question. He has
never shipped any ore; has two or three tons on the dump; that he
has one solid wall of granite and aline hanging wall, but it issoft. He
does not think miners’ wages can be earned by removing the ore;
that it will not pay expenses for working; has been engaged in devel-
oping it for three years.

The five witnesses for the mineral claimant substantially corroborate
his testimony.. I do not consider it necessary to quote them at any
length. - Suffice it to say that they all agree that in its present condi-
tion it will not pay to work; that they consider it a good prospect and
on further development will be of value for its mineral. During the
progress of the trial Dobler had an assay made Whleh shows gold and
silver of the value of $13.92 per ton.

It seems to me that the testimony on behalf of the mineral clalma,nt
is insufficient o establish the mineral character of the land., He has
shown that for several years the land had beeu worked with the view:
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of developing mineral, yet as a matter of fact, there has been no pro-
duction  whatever, and the only indication of mineral is the result of
two assays. I take it that it is a matter of common knowledge that-an
ordinary assay certificate does not establish the value of a vein of
mineral. The most that can be said for it is that it indicates the pres-
ence of mineral in the particular piece of matter under treatment, and
it is not any evidence of the valueof the vein as an entirety. The rule
has been often announced by the court and the Department that it
must be shown by the mineral claimant as a present fact that the land
is mineral in character and more valuable for mining than agricultural
purposes. - (Cutting ». Reininghaus.et «l., 7 L. D., 265; Davis v. Weib-
bold, 139 U. 8., 507). . It seems to me that Dobler has failed to make
this showing. The evidence shows that theland is within four miles
of a smelter, and it would seem that if there were any ore, the condi-
tions were favorable for actually demonstrating that fact.

Aside from this, however, an equal number of witnesses for the de-
fendants, entitled to the same credibility, testify that the land is good
for grazing purposes, and has no present value for mineral. They admit
that there is mineralized matter in the shafts in pockets, but deny that
there is any vein or defined walls. They say there are no evidences of
gold or silver and whatever mineral there is, is iron in small quantities,

Remembering that the burden of proof is on the mineral claimant,
theland having been returned as agricultural, I think it must be decided
that he has failed to establish its mineral character.

The testimony having been taken before the register and receiver,
who bhad an opportunity to see and hear the witnesses and to observe
their demeanor on the stand, could judge of their credibility and decide
who arve most worthy of credit. Their joint opinion under such ecir-
cumstances is entitled to special consideration, and on questionsof fact
will not be disturbed unless clearly wrong. (U. 8. ». Montgomery, 11
L. D. 484; Searle Placer (id., 441). '

Your judgment is therefore reversed.

PRIVA"I‘E CLAIM—SURVEY—CONTRACT.
RANCHO AUSAYMUS Y SAN FELIPE.*

The strvey of a private claim having been duly made according to law, and so
decided by the proper officers of the Department, their authority in that respect
is thereby exhansted, and they can not rightfully order another survey of said
claim.

The Commissioner of the General Land Office has the authority to locate on the
ground the houndary line of a patented private elaim, if such action is practi-

cable and necessary in order to close the surveys of tlie public lands, and to use
for that purpose so much -of the appropriation. for the survey of the pubhc
lands as may be required. :

* Not reported in Vol. XVI
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A contract by which an officer of ‘the governmentis to receive pay from private pax-
ties for doing public work, in the result of which they are interested, should
not be approved.

Secretary Smith to the Commissioner of the Qeneral Land Office, June 29,
1893,

The Rancho Ausaymus y San Felipe, a Mexican private land grant,
situated in California, was surveyed by deputy Washington in April, 1838,
“and patented September 18, 1858. The public surveys were not: then
closed on the east line of tlie grant. Subsequently your office directed
this tq be done, and a contract was made with a deputy *to mark and’
establish all lines necessary for a resurvey of the east houndary of the
rancho and the closing of the public surveys thereon.” At this time it
was contended by the grant owners that said east line was located too
far fo the west; this claim wasresisted by certain settlers on the adjoin-
ing public lands. - These contending parties agreed upon a compro-
mise line, but your office declined to approve thereof; and, on appeal
this Department affirmed your decision in the premises and held that
we were without authority to change a survey which has been carried .
into patent (14 L. D., 557).

By your letter of J anuary 12, 1893, I ain infor nmd that, upon investi-
gation, it has been ascertained from the_ records of your ofﬁce, the pat-.
ented east line was only established by computasions based upon trian-
gulations, and that there is nothing to determine the boundary except
the northeast and southeast corners of the grant, as established by
deputy Washington and carried into patent, and it will be impossible
to close the public surveys upon the grant unless said eastern line is
actually runin the field and first properly established; that whilst the
closing of the public surveys would be paid for out of the regular appro-
priation for the survey of the public lands, there is no appropriation for
the survey of private land claims in California, and consequently no
money at your disposal to pay for surveying said east line of the grant.
Tt is further.stated that the grant owners paid for the survey of the
grant before they received the patent, as required by law, but are will-
ing again to pay for the running and establishing of the east line, if the
same may be lawfnlly done, and your letter is for the purpose of obtain-
ing the advice.of this Department as to whether it-would be lawfal for
the surveyor General of California to contract with some competent
deputy with the approval of your office, for the proper establishment of
said boundary line, and the closing of the public survey thereon, the
cost of the latter to be chargeable to the survey of publiclands, and the

. cost of the former (the grant boundary) ¢“to be paid by the grant OWners
as may be stipulated between them and the said deputy.”

The descriptive notes showing the corners and distances of the sur-
vey, and which are copied into the patent; would rather indicate that
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the eastern line was run in the field. For after establishing the NE.
corner, the notes say— ‘
- Thence south seven degrees fifty seven minutes west, three hundred and eighty-

-nine chains over very rough and mountainous country to & post marked F-No.2 in
. & mound with treneh and pits, Station and southeast corner of thi§ Rancho.

- An examination of the field notes of the survey, however, support
your statement that said line was “only established by computations
" based upon triangulations,” except the distance of twenty-three chains,
which was measured upon the ground. The surveyor states that the
ground was so rough and broken as to render chaining impracticable.
The same notes show that the greatér part of the northern boundary
of the grant was surveyed in the same manner and for the same reason-
The survey thus made was approved by the surveyor general, with the
field notes before him, and afterwards, by your office.

- The survey of the grant must therefore be assumed to have been
properly made, as the surveyor says it was “impracticable” to make
it otherwise. The survey having been properly made, the government
has acquitted itself of all obligations in that behalf to the grant
owners, and they can have no claim, either legal or equitable, upon it
because the worle paid for was not done, or was improperly done. It
- is apparent from this that any contract now made by the United States
for the survey of the line of said grant, as a grant, would be in viola-
tion of the prohibition contained in section 3732, Revised Statutes,
which provides that— ' : : ,

No contract, or purchase, on behalf of the United States, shall he made, unless
the samse is zbuthouzed by law, or is nnder an a,plwlol)rlatlon adequate to its fulfill-
ment, etc

The survey having been duly made according to law, and so declded
by the proper officers of the Land Department in the most solemn
manner, their anthority in that respect is exhausted, and they can not
rightfully order another survey of said rancho., .Any contract for that
purpose would be beyond and unauthorized by law, and ought not.to
be approved by you, even though the above cited sectwn of the Re-
vised Statutes had never been enacted. , : :

Were the United States under any obligation to the graut owners to
survey or resurvey said east line, I could not approve of the proposed
arrangement by which it is to be permitted that an officer of the govern-
ment shall receive pay from private parties for doing public work, in
the result of which they are interested. Such an agreement does not
commend itself to me as in the line of é,OOd. administration, to say the
least of it.

It seems to me there ought to be no questmn as to your authouty to
locate, upon the ground, this line of the graut, if it be practicable to do )
" 80, and it is necessary in order to properly complete and. close the sur- :
veys of the public lands; and to use for that purpose so much of the

-1
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appropriation for the survey of the public lands as may be necessal Y
for the purpose.

“From the earliest days matters appm taining to the survey of public.
or private lands have devolved upon the Commissioner of the General
Land Office, under the supervision of the Secretary of the Interior,”
said the late Justice Lamar, delivering the opinion of the supreme court
in Cragin ». Powell (128 U. 8., 691, 697). And section 453, Revised
Statutes, requires that officer to “perform . . . . ‘all executive duties
~appertaining to the surveying . . . . of the public lands.” The rule
is too well settled to be controverted, or to need citations to sustain it,
that an authority conferred upon a public officer is construed to include
all the necessary and usual means of executing it with effect.  Tncyclo:
pedia of Law, Vol. 19, 457, Such additional powers as are necessary
for the due and efficient exercise of the powers granted are to be implied
from the statute granting the.express powers or imposing the particu- -
lar duty. Throop on Public Officers, p. 515.

Under the law you are charged with the duty-of having the public
lands properly surveyed. In the present instance the survey.cannot be
properly made and closed, as undoubtedly it should be, without con-
necting it with the east bqundaly of the grant. To do this, that
boundary must be found. Can there be any doubt about your duty and
authority to find or establish that line, if it be practicable? I think
not. And, this work being done for the purpose of surveying the pub-
lic lands which cannot otherwise be properly surveyed, I am clear in
my opinion that the expense thereof will be properly payable outof the
appropriation for the survey of the public lands, and I so direct.

. Im giving instructions for this survey, you will be careful to make it
plain that no other line can be recognized or established than the line
~ as described in the grant patent. '

PRACTICE--RE-REVIEW_CERTIORARI--PROTEST.
HoPELY ET AL. v. MCNEILL ET AT,

A motion for the review of a decision refusing a writ of certiorari should not be con-
sidered as such, but treated as a petifion for the exerciseé of the supervisory
authority of the Secretary; aund a motion for the re-review of said decision should
also be regarded as such a petition. '

A protest may be dismissed if not corroborated, but such action should not prevent
the consideration of a second protest, properly corroborated, by the same party,
even thongh the charges therein are the same as those contained in the first.

Acting Secretary Sims to the Commissioner of the General Land Office,
July 15, 1893.

‘With letter of December 7, 1892 thew was transmitted to the De-
partment a paper entitled ¢ Pemtmn to the Honorable Secretary of the
~Interior for the exercise of his supervisory powers,” filed in behalf of
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Hopely, et al., in the case of Alfred L. Hopely, et al. v. John McNeill, ez
al., involving mmeral entry No. 131, Oentle Lode, Golorado Sprmgs,
‘Colorado.

The attorneys for McNeill, et al. have filed an answer to this petition.

It seems necessary to remte at some length the history of this case,
as set forth in the papers now before me.

The entry in question was made September 5, 1887, and in December
following, Hughes and Patterson, as owners of the « Best” lode claim,
filed a protest against said entry, which protest was, on April 28, 1890,
dismissed by your office, it being said:

These allegations being entirely uncorroborated, are not sufﬁment to overcome the

evidence filed by the claimants in said case.

As no adverse claim was filed during the period of publication, and as the pro-

ceedings in said M. E. 131 appear to have been regular, as required by Sec. 2825, Rev
Stat., said protest is hereby dismissed, and you will so notify said protestauts

Omn April 14, 1892, Alfred L. Hopely, ot al., as owners of the ¢ Best”
lode, filed-a plotest against said entry, which was dlsnnssed by your
office, by decision of May 2 following, it being said:

Protestants allege a prior right o a pmt of the ground covered by the Center
claim, calling it the Best Lode claim, this being substantially the same protest as
that filed on December 18, 1888, by William Petterson and E. A. Hughes, for them-
selves and co-claimants A. X, Hopely, Chas. A. Marshall and Mrs. N.J. Ross, which
was dismissed by office letter of April 28, 1890, as insufficient to warrant an investi-
gation by this office, and for the further reason that the allegation contained therein,
if true, should have been made the basis of an adverse claim.

No new feature being presented in the protest under consideration, the same is
accordingly dismissed, and the right to appeal denied.

A mption for review of ‘this decision was denied on May 28, 1892,
On June 1, 1892, said Hopely, ¢t «l. filed an application for a writ of
certiorari, and on August 3, filed an amendment to said application. -
On August 18, this Department denied the petition for the reason .
that no copy of either protest was presented, and that the petitioners
had not made such a prima facie showing as to raise a reasonable pre-
sumption of error or oversight on the part of your office, or to convince
the Department that its intervention is requisite for the prevention of
injustice.  On September 3, 1892, a. motion for review of this decision
was filed, urging that inasmuch as no mention was made of the amended
petition, and copies of papers accompanying the"s-aané,it was evident that
the said papers were not before the Department when the decision com-
plained of was made. This motion was denied by decision of Novem-
ber 19, 1892, from which decision I quote the following:

No copy of the protest of December 18, 1888, is transmitted with the papers, so
that this Department cannot deterimine whether tlie present protest is substantially
the same as that or not, from an inspection of the papers, &

The rule is, that the applicant for a certiorari must anz,ulably ‘make a prima facie
showing of matter for supervision and requiring Depaltmental intervention. Wil-
liam Fuller, (2 L. D., 215). : o

Your decision, that the two profests are ¢ substantmlly ‘the same”, must stand as a
proper adjudication of that question, in the absence of any showing to the confrary.
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The petition now under consideration invokes the exercise of the
supervisory powers of the Secretary of the Interior, and as grounds
therefor alleges errors in the previous decisions as follows:

First. In holding that the absence of a copy of the protest of December 6, 1888,

made it impossible for you to determine, from an inspection of the papers that were
furnished, whether or not the two protests are substantially the same.

Becond. In not holding that the copy of Commissioner’s. deeision of April 28.

1890, dlSlnlSSlllO the protest of December 6, 1888, on the technical ground that said

protest was entirely uncorroboraled (a copy of which we furnished with our original v
- application), constituted a sufficient showing, in support of our said applications,

of the character of said original protest.

" Third. In not ﬁndmo that the. Commissioner’s declslon of Apnl 28, 1890, (a
copy of which was “before ‘you) holding that said protest of December 6, 1888, was
#¢ entirely ineorroborated”, and fatally defective for that reason, constituted a fact
appearing in the record, and uncontradicted, of which you were bound to take
notice. .

Fourth. 111 not holding. that said protest of Decemher 6, 1888, which is shown
by Commissioner’s decision, of -April 28, 1890, to have been ‘‘entirely uneorrobo-
rated”, could not be identical; with the duly corroborated protest of April 14, 1892,
(a copy of which ras ]Jef01e you). =

Fifth, In not holding: that. the paper filed December 6, 1888, purporting. to be a
protest, but “ entirely uncorroborated”, an(l for that reason rejected by the Com-
m1ss1oner} was inifact not a protest, and’ not entitléd to consideration on its ments,
under the Rules of Practice.

-Sixth In not holding that, 1nasmuch as said protest of December 6, 1888, was
- fatally defective in form, such defect’ never having been cured, said protest was
rwhtfully rejected and SE not now entitled to consideration as affecting the rig hts
of the pleseut protestants .

It was error to con51der the paper ﬁled aga motlon for review as such,
as 113v hould have been ﬁreatedvas & petltlon for the exercise of the
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* was dismissed, not upon its merits, but because it was not corroborated,
that is, that it never became entitled to be considered on its memts
and that the second was dismissed because the ¢harges contained in 113
were the same. as those in the first. Under these circumstances, it

‘made no difference whether the charges in the two protests were sub-
stantially the same, becanse the sufficiency of the charges in the first
had never been passed upon.. The error that your office had fallen into,
of dismissing the second protest because its charges were the same as
those of the first, when the sufficiency of those charges had never been
considered, was plainly presented by the papers then before the De-
partment, and hence it was a mistake to deny that motion on'the
ground that sueh action was taken, namely that it was impossible to

- determine whether the charges were the same. The mistake made in
your office should have been pointed out, and the merits of the petition
for certiorari considered. Because of the mistakes herein pointed out,
the decisions of this department heretofore rendered are hereby set
aside, and the case will be considered as if those decisions had not been
made. ,

This petition and eXhleﬂ show that the reason given for refu%mo to
consider ‘the second protest was not a sound one, and that the suffi-
ciency of the charges made, to justify a hearing, should have been con-
sidered by your office. The fact that no adverse claim was filed is

mentioned by your office, although not made a special gronnd for
refusing to entertain the protest, nor wounld that fact be conclusive

“against the protest; since it charges failure to do the amount of work
required and other failures to comply with the law that might furnish
sufficient grounds for further investigation. Whether a hearing should
be had cannot be determined without an inspection of the record in the
case in connection with the protest. In view of the apparent mistake
in your decision, and the gravity of the charges made, I am of the -
opinion that the matter should be considered in this Depamtment and
will therefore grant the petition for certiorari. '

You will therefore transmit the record in said case, and give the
parties notice of this decision.

 PRACTICE—REVIEW—CERTIORARI—MINING CLAIIVI;DISCOVERY.'
WATERLOO MINING Co, ». DoOE.

A motion for the review of a departmental decision denying a writ of eertiorari,
should not he renralded as such; but may be treated as a pe’mtlon 1nv0k1ntv the
supervisory authority- of the Départment,

In the exercise of its supervisory authority.an application for a writ of certiorari
may be allowed by the Department, even though the applicant is not entltled to
be heard on appeal.

The ‘“discovery ”” of mineral Wlt]lln. the limits of a lode claim is a statutory pre-
requisite to the location thereof.
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A properly corroborated protest against a lode elaim specifically a,lletrmg non-dis-
covery, warrants a hezmno althouwh the repoxt of the deputy mineral surveyor
aceompanying the claimant’s application for patent may show the existence of.
ore in ‘‘streaks and kidneys” in various parts-of the claim.

Acting Secretary Sims to the Commissioner of the General Land Office,
July 15, 1893.

This is a motion by the Waterloo Mining .Company for a review of
- the departmental decision, dated November 16, 1891, in the case of said
company ». John 8. Doe, involving the Oriental No. 2, lode claim, Los
Angeles, California,.

On December 22, 1887, Doe made mlneral ently based upon an
_amended location for said claim.

On May 17, 1889, a protest, and on Decembe1 5, 1890, an additional
protest was ﬁled agfnmst this .entry by the company named.

By decision dated May 26, 1891, you refused to order a hearing and
dismissed said protest and July 1,1891, declined to forward the appeal
filed by said company from such action. Thereupon the company

“applied for certiorari. This application was denied by the decision
complained of in the pending motion. While, therefore, said motion
can not be considered as such, it can, for reasons that will hereafter
appear be treated as a petition invoking the supervisory au’ohouty of
the Department. - Oscar T. Roberts (8 L. D., 423).

The protestant is the owner of the Silver ng quartz mine (mineral
eritry No. 59, by Charles F. Bradley ef al., July 20, 1887) for which
patent was issued January 10, 1891, and which it appears is contigu-.
ous but not in surface conﬂlct with the Oriental No. 2, the claim here
in question. ’

In its application for certwa ari the protestant alleged that the vein
upon its Silver King claim “passes outside of the vertical side lines
of the surface location of the Silver King but within the vertical plane
of the end lines thereof,” and that it accordingly has an interest in
mineral under.the surface of the Oriental No. 2

The Department held that if this be so, a patent for the Oriental No.
2, could not affect- the protestant as its rights were protected by law,
(Sec. 2322 R. 8.,); that having failed to assert an adverse claim within
the statutory period ‘it mustbe assumed that the defendantis entitled
to a patent,” and that the protestant could not be heard unless it can
be shown that the defendant has failed to comply with the law.”

It appears that the protestant assailed the validity of the Oriental -
No. 2, location on the ground that no vein or lode had been discovered

c4ywithin the limits of the claim thus located prior to the location
thereof;” that it filed in support of the charge so laid in its protest,
several affidavits, including that of the original locator, and that ‘it
was also shown by said affidavits that ¢ no such vein or lode -exists
except as a future development of the Silver King vein may demon-
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strate that such latter vein upon its dip crosses underneath the sarface
ground of the Oriental No. 2, claim.”

In your saidletter of May 26, 1890, dismissing the protest, you admit-
ted that “it does not appear that a vein or lode had been discovered prior
to the location of the claim,” but found the allegation unimportant
because the deputy mineral surveyor had in his report accompanying
the field notes and filed with the application for patent, said ¢ The
Oriental No. 2, quartz mine is silver bearing in porphyry bedrock. I
believe no regular ledge has been discovered but ore is found in streaks
and kidneys in various parts of the claim.” You held that by this
report the claim was shown in the absence of an adverse claim to be
properly subject to sale as a lode claim. In support of this conclusion
you cite Commissioner Drummond’s letter of July 15,1873, to surveyors-
general and registers and receivers (Copp’s Mineral Lands, 62), to the
effect that the statute, act of May 10, 1872 (16 Stat., 217), did not use
the terms vein, deposit, etc., in their strict geological signification, that
the plain object of the law being to dispose of mineral lands for a
money value ¢ whatever form of deposit can be embraced in the gen-
eral phrase ¢ vein or lode of quartz or other rock in place’ must be sold
at the rate of five dollars per acre.”

Concerning-the defendant’s compliance with the law, it was said in
the decision complained of: g

The protestant has made its objection before you, aud has been heard, but hasnot
shown such failure on the part of the defendant as amounts to a non-compliance
with the terms of the statute. Sueh non-compliance was the only question upon.
which it had a right to be heard as a ‘ third party,”? and having failed in that hear-
ing to make good its objections, and not being a party in interest, it was not entitled
to pursue the matter further by an appeal. .

The peudmg motion is based upon the following allegations of error:

First.—In assuming applicant’s right to patent because of protestant’s failure to

file adverse claim thereto, as provided by law, during the period of applicants 11ub-
" lication of notice of his application for patent.

Second.—In assmming that protestant can not be heard ‘“unless it can be shown
that the applicant has failed to comply with the law,” whereas, the ground of said
protest, ‘as defeating applicant’s right was and is the failure of said applicant and
his predecessors in interest to comply with the plain and positive requirements of -
the mining law.

Third.—In raling that protestant has failed to show non-compliance by the appli-
cant for patent ¢ with the terms of the statute,” and in assaming that ¢ hearing has
been h&d on the subject matter of said protest ” whereas, such hearing has not been
had in fact. ‘

Section 2323, R. S., provides when no adverse claim is filed within
the presecribed penod no objection from third parties shall be heard,
“except it be shown that the applicant has failed to comply with the
terms. of this chapter.” .

The entryman, Doe,. seeks to acquiré the claim in question under the
. same section which prescrives the method of obtaining title for ¢ any
* land claimed and located for valuable deposits.”
1600—voL 17—S38
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‘When, as in the case at bar, patent is sought for a lode elaim such
leuable deposits are defined as “veins or lodes of quartz or other rock
in place bearing  gold, silver,” ~. . . ete., -and: the “discovery”
thereof within the limits of the claim is made a prevequisite to1ts loca-
tion. -Sec. 2320 R. S.

- When, therefore, the protestant made its said charge of non-discov-
ery it of course charged a failure ¢ to comply with the terms of this
chapter.” This charge having been specifically made and properly sub-
stantiated the protestant was entitled to an opportunity to prove it.
-Such opportunity has, however, been denied. You found said charge
unimportant because the - ground was shown by the deputy mineral
surveyor’s report to be properly subject to mineral entry. This was
manifest error, for without discussing the merits of such conclusion,
said 1ep01t was ab best simply a contradiction of protestant’s charge.
The issue so made up was one of fact that could not be properly deter.
" mined upon the record before you, and it was also one which called for -
an order of hearing. It follows thatin finding that the protestant *had
been heard” and had failed to show a “non- conmlmuce with the terms
of the statute” the decision now complained of was erroneous. -

Said decision, however, proceeds on the theory that being without
interest and not entitled to appeal,-the protestant who has been denied
his day in eourt, must be refused the writ applied for. Waiving the
question of the protestant’s right to appeal, I can not agree in the opin--
ion that his application for certiorari should be denied.

In the case of Petit ». Buffalo Gold and Silver Mining Co. (7 L. D.,
494), you refused to submit an appeal by the protestant Petit, from your
action refusing a rehearing, en the ground that she stood solely in the
relation of amicus curie.  'In considering Petit’s application for certio-
" rari the Department, reserving for consideration her right to appeal,
found her allegations that the

claim as sary eyed, applied for, and entered -. .. . . . does not fall within the
limits of the .~ . . . . claimas located nor follow the course of the vein (to be
of ) so serious a character, asserting a failure t6 comply with essential pre-requisites
to the obtaining of a patent, that a proper case ispresented thereby, if true, for the
exercise of that just supervision which the law vests in the Secretary of the Inte-
rior over all proceedings instituted to acquire-portions of the public lands: a super-
vision which should be exercised whether the information which puts it in-motion
ig laid before the Secretury formally or otherwise.

In the case at bar the allegations stated are analogous to those that
were made in the case cited; and are equally serious. The character of
the claim in question has not been properly ascertained, although the
question has been properly presented, and it is the duty of the Depart-
ment to determine such question. Royal K. Placer (13 L. D., 86).

Upon tlie whole case, therefore, I am of the opinion that a sufficient
reason exists for an exercise of the supervisory authority of the De-
partment. The said departmental decision of Noveinber 16, 1891, is
accordingly heleby revoked,-and you are directed to cprtliy the 1ecord /
to the Department for appropriate action.
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CONFIRMATION--DOUBLE MINIMUM LANDS.
HeNRY R. BOZEMAN ET AL.

- A desert land entry of double:mimmum lands allowed at single minimum, is con-
firmed under the body of section 7, act of Maruh 3, 1891 if otherwise within the
terms of said statute.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, July 19, 1893.

On the 30th of June, 1886, Henry R. Bozeman made final proof and
payment, under the provisions of the desert land act of March 3, 1877,
(19 Stat., 377). for the NW. £ of Sec. 8, T.17 S., R. 22 E M. D M.,
Visalia lamd distriet, California.

His application for the land was made May 30, 1877, and his proof
- ‘showed thorough reclamation the following year. His entry was -sus-
pended, with many others, for several years, so that final receipt and
certificate were not issued until the 30th of June, 1886."

On the 22d of September, 1892, you passed upon said final proof,
and finding that-the land was within the twenty-mile limits of the
Southern Pacific: Railroad, you directed the local officers to require
the claimant to make an additional pzwment of $1.25 per acre.

The case is brought to the Department by an appeal from your deei- -
sion, taken by Adolph Levis, transferee of Bozeman, who alleges that
your decision is contrary to law, in that he is a purchaser of said land .
in good faith, for a valuable counsideration, his purchase having been
madle after final entry, and prior to March 1, 1888, and that no frand
on his part has been charged, or found by a govemment agent, upon an
investigation. ]

This brings the case within the provisions of section seven of the act
~of March 3, 1891, (26- Stat., 1095) which -confirms such entries. and
deprives your ofﬁce of any Juusdwtmn or of the powel to exercise

authouty in the case.

In connection Wlth his appeal, Levis makes oath that he was notonly
the purchaser of said land for a valuable consideration, on the 29th of
October, 1886, but that he is still the owner thereof. This is not suffi-

_cient proof to satisfy the requirements of the circular of instructions of
May 8, 1891, (12 L. D., 450) but upon the proof therein required, being
farnished to your office within ninety days after service of notice of
this decision, upon the parties in interest, patent willissue for the land,
as provided in said act of March 3, 1891, _

The decision appealed from is accordingly reversed.

¢
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PRACTICE—~ORDER FOR REHEARING.
PATRICK v. DAVIDSON.

A plea of poverty in excuse of failure to present evidence at the hearing can not be
aceepted as justifying an order for a rehearing.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, July 20, 1893,

On March 2, 1888, you directed the cancellation of C. W. Davidson’s
timber culture entry for the NE. £ of Sec. 3, T, 8 N., R. 42 W., Oberlin
land district, Kansas.

On April 18, 1888, Malcolm Patrick, the successfal contestant, was
allowed to make timber culture entry of the tract.

Davidson filed affidavit setting forth that he had never had either
legal or actual notice of the hearinguntilit had been had and judgment
rendered; that notice was given by publication while he was residing
in the State, and the contestant knew his whereabouts; and that if
given a rehearing he could and would prove by credible witnesses that
he had fully complied with the law. ,

It being already shown that jurisdiction had not been acquired in
the first instance, you ordered a rehearing, to be had on April 9, 1891.
At said hearing Davidson. was present, but Patrick made defaunlt—
appearing neither personally nor by attorney. ~ The case was dismissed
- for want of prosecution. Patrick appealed from this action to your
office, asking to be allowed another hearing. You affirmed. the action
of the local officers, and he now appeals to this Department.

The appellant sets forth his reasoms for not bemo present at the
hearing as follows: _

Malcolm Patrick was not able to comply with the preseribed form for evidence;‘
notb that he was unable to get it—he was able to get it, hut was not able fo give it.
It is evident that, for him, the cost of procuring witnesses and presenting them
or their depositions would be great at this distance. - His plea of financial disrbility
was a true one, and worthy of just conqldemtmn

Inasmuch as it appears from his own statement that he preferred to
allow the case to go against him by default rather thdn to go to the
expense of furnishing witnesses to sustain it, your decision refusing to
allow him to put the defendaiit to the expense of a rehearing was mst
and proper, and is heleby affirmed.
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TIMBER CULTURE APPLICATION—PREFERENCE BIGHT.
WiLLiaM F. PERKINS.

A successful timber culture contestant who files a timber culture application at the

. time of beginning of his suit, but fails to exercise his preference right within

the statutory. period, has thersafter no claim that is protected from the opera-
tion of the subsequent repeal of the timber enlture law. :

First Assistant Secretary Sims to the Commissioner of the General Land
Office, July 20, 1893.

" William F. Perkins has appealed from your decision of July 28, 1892,
sustaining the action of the local officers in rejecting his application,
presented on April 4, 1892, to make timber-culture entry of the SE. 1
of Sec. 15, T. 28 8., R. 35 W., Garden City land district, Kansas.

The ground of rejection was that, prior to the date of said applica-
tion, the timber-eulture law had been repealed by the act of March 3,
1891 (26 Stat., 1095).

The appellant direets attention to the facts that he -had previously .
contested the timber-culture entry of one John B. Wells for the same
tract; that when he initiated contest he filed a timber culture applica-
tion; that upon the cancellation of Wells’ entry as the result of said
contest on October 29, 1890, he (Perkins) was notified that thirty days
were allowed him in which to make entry of the tract; butthat he was
prevented from so doing by his inability to procure the money Wlth
which to complete his entry.

Your decision states that the records of your office do not show that
an application was filed by him at the time of initiating the contest;
and holds, on the anthority of the cireular of Awgust 18, 1887, and of
the departmental decision in the case of Smith ». Fitts (13 L. D., 670),
that when the contestant failed to exercise hiis preference right of entry
within thirty days from notice of the ecancellation, his application to
enter “stood rejected without further action on the part of the locaL
office.”

The appellant directs attention to the fact that in the case cited, an
entry (by Mrs. Fitts) had been allowed, after the expiration of thirty
days but before Smith had applied to enter, while in the case at barno
- adverse claim had attached to the land before Perkins applied to enter.

To this it may be answered that the right acquired by the applica-
tion filed at the time of initiating contest was the preference right
granted, for thirty days after notice of cancellation, by the second see- .
tion of the act of May 14,1880 (21 Stat., 140). After the expiration of
thirty days he no longer had any right under that act—no preference
right; although it may be acknowledged that he had the same right as
- any other person. But no other person would have had the right to
make timber-culture entry of any tract after March 3, 1891. Therefore
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as Perkins failed to exercise his preference right within the time allowed
by law, and as he in common with all -other persoans could initiate no
other right under the timber-cultnre law after its repeal, his applica-
tion was properly rejected. -

OXLAHOMA LANDS—-SECOND HOMESTEAD ENTRY,
JAMES W. SHEARING.

' ¢
The right to make homestead entry of Oklahoma lands, conferred by the thirteenth
section of the act of March 2, 1889, upon persons who had previously made home-
stead entry and commuted the same, is extended by section 18, act of May 2,
1890, to lands acquired by cession from the Muscogee Indians.

Pirst Assistant Secretary Sims to the Commissioner of the General Land
“ Office , July 20, 1893.

James W. Shearing has appealed from your decision of Aungust 25,
1892, rejecting his application to make homestead entry of the N, & of
the NW. } and the NW. £ of the SE. { of Sec. 21, T. 8 N, R. 3 E., Okla-
homa 1&11(1 distriet, Okhhomm Terrltory

Your rejection was based upon the ground that he had previously
made a homestead entry, in the Wa-Keeney land district, Kansas,
which hehad commuted to cash entiy, and upon which patent had issued,
May 24, 1889, '

. He bases his appeal upon the ground that the tract now applied for

lies within that portion of the Territory of Oklahoma, known as the
“Pottawattomie country,” and that within those limits the right to
malke entry has been conferred upon persons who had plevmusly made
homestead entry and commuted the same.

This Department has held: that the right to make homestead entry
of Oklahoma lands, conferred by the thirteenth section of the act of
March 2, 1889 (25 Stat., 1004, 1006), upon persons who had previously
made homestead entry (md commuted the same, is extended by section
T8 of the act of May 2, 1890.(26 Stat., 81), to lands acquired by cession
from the Muscogee (o Creek) Indians. (Johu Waner, 15 L. D., 356.)
This ruling includes the lands here in controversy. ' '

Your decision is therefore reversed; and if no other objection is tound
Shearing’s application Wlll be aﬂowud
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DESERT LAND CONTEST—PREFERENCE RIGHT.
Wirriam . BRUCE.

A pre-emptor who contests.and secures the eancellation of aprior desert land entry,
in conflict with his filing, and thereupon perfects his pre-emption claim, exbausts
thereby his preferred right as a successful contestant. ’

First Assistant Secretary Sims to the Commissioner of the General Land
- Office, July 24, 1593.

On December 15, 1884, Ellis Johnson made desert-land entry for -
SW.  and the SW. 1 of the NIL. £ of Sec. 10, and the NW. 4, and the
NE. % of See. 15, T. 32 N, R. 63 W,, Cheyenne, Wyoming.

Some time in the early months of 1885 William G. Bruce made a pre-
emption filing for the 8.  of the NW. £ and the SW. % of the NE. £
and the NW. £ of the SE. % of Seec. 15, same township and range, being
a part of the land embraced in the entry of Johuson.

On June 16, 1885, he initiated a contest against Johnson’s entry and
prosecuted it suecessfully, so that because of said contest the entry was
cancelled on January 4, 1889, by departmental judgment of that date.
Said cancellation was noted on the records by direction of your letter
of promulgation dated January.25,1889. This left Bruce's filing intact,
and on March 19, 1889, he entered the tract included therein, and has
since received a patent ’ohe1 efor. .

On October 13, 1887, I'red H. Redmgton made a timber-culture entry
for the SW. % of Seo lo, same township and range.- It will be noticed
that while this tract is within the same section, it'in no wise conflicts
with either the desert-land entry of Johnson or the pre- enmmon entry
of Bruce.

In Mareh, 1839, Bruce apphed to make a timber-culture entry for the

"N. § of the NW. 4 and the N. § of the NE. %, Sec. 15, same township and.
range, alleging that he was entitled to a prefereuce right to make this
" entry by reason of his suceessful contest against Johnson, and request-
ing that the timber-culture entry of Redington made in 1887 for other
land in said section be cancelled, as under the law only one timber
culture entry of 160 acres could exist on any one section. - His applica-
tion was not allowed, and on October 27, 1890, in rejecting it you held
substantially that Bruce had used all the preference right allowed him
by making the pre-emption entry after the cancellation of Johnson’s
entry. 4 :
He has appealed from your judgment, alleging that you erred in .
holding that his preference right was exhausted and states that “as
the said pre-emption filing antedated the said contest ... . . . . the
offering of final proof was merely the perfection of a title to the land |
which originated with my first act of settlement. Thus the land be-
longed to me from that time.” '
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Your judgment is correct: Bruce’s pre-emption entry was made as
a result of his contest, and he could not have been allowed to make it
had his contest proved unsuccessful, for the entry of J. ohnson while‘on
the records segregated the land from the public domain. " It was not
his settlement alone on the tract that gave him the right to enter it, for
he.could never have acquired a title to it had it not been for the ta(,t
that the éntry covering it was cancelled. The result of hig enterprise
and the expenditure of his time and money in contesting and procur-
ing the cancellation of the entry was that he was allowed to make an
‘entry and get title to the land on which he lived, and he was entitled
to no further preference right. : :
There were five hundred and twenty acres of land in the Johnson
-entry, and if Bruoce, having made one entry of one hundred and sixty
acres under the pre-emption law, may now be allowed, notwithstanding
adverse claims, to take another one hundred and sixty acre tract under
the timber-culture law, why may he not also be allowed to enter an-
other one hundred and sixty acre tract under the homestead law, thus.
practically using three preference rights as a result of one contest. L.
am satisfied that his preference right was exhausted when he made his
- pre-emption entry. This entry must not be confounded with the filing,
and this mixing of these terms has probably led the applicant in this
case into the error he makesin contending .that his filing was made
before contest, and hence his right thereunder did not depend on the
suceessful determination of the contest.
Your judgment is affirmed.

STONE LAND~--PLACER CLAI?M—I—IOMESTEAD.
 FLORENCE D. DELANEY.

A placer location made prior to the act of August 4, 1892, of land chiefly valuable
for a deposit of glass sand and bhuilding stone; is not a legal appropriation of the
land, and a subsequent intervening homestead entry of another will defeat the
right of the placer claimant to perfect his claim under said act.

First Assistant Secretary Sims to the Oo)nmissionef of the General Land =

Office, July 24, 1893.

I have considered the appeal of Florence D. Delaney from your judg-
ment of October 19, 1891, rejecting his application for a patent and to
malke mineral entry of the E. 4 of the SW. 1 of the SE. £ of Sec 26, T.
19 N, R. 70 W., Chyenne, Wyoming.

He applied to enter the tract as a placer mine, dlleglng that on Jan-
uwary 19, 1839, he located the claim as placer ground and that it con-
tains a valuable deposit of glass sand and building stone.

The register and receiver rejected the claim; basiug their rejection

~on the ruling of this Department in the case of Conlin ». Kelley (12 L.
D., 1).
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He appemled to you, and on Oetober 19, 1891, after considering the
case, you affirmed their finding.

He then appealed to the Depaltment and the case is now here for
adJudlcatlon

Since said appeal was taken the act of August 4, 1892, has been
passed (27 Stat., 348), providing that land chiefly valuable for building
‘stone may be entered under the placer laws. It was ruled, however, in
the case of Clark et al. v. Ervin (16 L. D., 122) that—“Tt does not fol-
low . . . . thatland chiefly valnable for building stone shall be
cousidered as mineral land, or that such land may mnot also be entered

“under the homestead law.” ‘ »

From the report of thie register and receiver, as well as from your
judgment, it is learned that one Ann Davidson made a homestead entry
of this land on November 7, 1889. - The record of her claim is not before
me, for it nowhere appears that she has been made a party in the case,
and no notices of the appeals have been served on her. It follows that
any judgment that might now be rendered against the validity of her

entry would be without authority.

It was held in the case of Clark et al. v. Brvin (supm\ that—

The tract was locabed as a placer elaim on May 27, 1889, which was several months
prior to the initiation of Ervin’s pre-emption claim. It follows, I think, that if the

_ placer location was a valid one, tiie claim of Ervin must e rejected. After a legal
mineral loeation has Deen made, a elaim may not be initiated for the same land un-
der settleinent laws, unless on proof furnished it is shown that the location is invalid,
or that the ground is not mineral, or that no discovery has been made; in other

“-words, the mineral claim must be disposed of before an entry can e inade under the
homestead law. .

In this case I find that no law existed allowing land chiefly valuable for common
building stone to be entered under the placer law pllor to August 4, 1892, Coulin

v, Kelley (12 L. D., 1).

Since the claim ot Ervin was initiated before this act of August 4, 1892, supra, was
passed, he is entitled to the land, if he has in good faith complied with the pre-emp-
tionlaw, because the placer location was illegal, the tract not being sub]ect at that
time to such location.

. Delaney might properly make ventry. and secure g patent for this land,
since the passage ofthe act of August 4, 1892, (supra), making such
land subject to the disposal under the placer laws, but the claim and
entry of Davidson asserted and made is a complete bar, if said entry-
man is qualified-and has complied with the law.. These questions can
not, of conrse, be determined under the present application.

Your judgment must be and is hereby affirmed. See also case of
Joseph H. Harper et al. (16 L. D., 110); South Dakota ». Vermont
Stone Company (16 L. D., 263). ’
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RAILROATD GRANT-CONFLICTING SETTLEMENT RIGHT.
Missouri, Kansag anp Texas Ry, Co. ». TROXEL.

Land included within a valid settlement claim is not subject to indemnity selection,
and the failure of the settler to file his claim within the statutory period will
not operate to defeat the effect of said claim as against the company, nor limit
the extent of said claim to the particular tract on which the improvements are
situated.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, July 26, 1893.

I have considered the case of the Missouri, Kansas and Texas Rail-
way Company ». Charles L. Troxel on the appeal of the company from
your decision-of February 1, 1892, rejecting its indemmity selection of
the I 4 of the N'W. 1 of Sec. 34, T. 25 8., R. 20 E., made at the Topeka,
land office, in the State of Kfmsas, on beptember 25,1882, under its
grant by the act of Congress approved July 26, 1866 (14 Stat , 289).

The record shows that an executive Wlthdmwal was made which
became effective on April 3, 1867; that one David L. Adams filed his
pre-emption declaratory statement for said tract on August 11, 1866,
alleging settlement thereon the sane day, and on September 25 18b9
said company selected said land as indemnity for loss of lands Wltlun
the primary limits of its said grant; that said Troxel applied to enter
said land on October 31,1887, under the homestead law, and a hearing
‘was duly had to determine the rights of the respective parties; that
upon the testimony submitted, the local officers decided in favor of
Troxel, and their judgment was affirmed by you, and the selection of

the company was held for cancellation; that on appeal, this Depart-
ment, oir January 10, 1891 (unreporteéd), held that said filing of Adams
being prima facie valid, excepted said tract from said withdrawal, and
being unaffected by said withdrawal, it follows that when selected Ly the com-
pany the tract in question was subject to the settlement of Herring. As the com-
pany’s right to the land must be determined by its status at the date of selection,
M., K. and T. Ry. Co. v. Beal (supra),it follows that if Herring was then ‘gnalified to
make entry under the settlement laws, the selection in question is invalid, (and you
were directed) that a hearing be duly had o determine the matter of Herring’s said
qualifications at the date of the company’s selection, and upon the evidence adduced
you will, in aceordance with the views heretofore expressed, re-adjudicate the case.

The rehearing was duly had, and upon the testimony submitted the
local officers decided in favor of the railroad company, citing as author-
ity the rulings of the Department in Ceuntral Pacific R. R. Co. ». Taylor
¢t al., 11 L. D., 354; Northern Pacific R. R. Co. ». Potter, id., 531, 533;
and same v.- Beck, id., 584, The local officers ruled in effect that the
homestead claimant must file the necessary affidavit and application to
enter the land prior to the selection of the railroad, and that ¢ his set-
tlement alone, in the absence of such affirmative action, cannot estab-

- lish a legal claim to said tract.”
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On appeal, you found from the evidence that said Frank Herring was
born in Illinois and was a zoldier in a regiment from that State during
the late war; that he occupied said land with his family from 1878 until
the spring of 1883, and then sold his improvements and possessory right. ‘
to the whole quarter section to.said Troxel, who has oceupied and im- -
proved the same with the intention of making it his home under the
homestead law, and that he never occupied any other land under the
homestead or pre-emption law., You affirm the local officers in reject-

“ing the two ex parte affidavits offered by said company and Troxel, rela-
tive to the occupancy of Herring, and hold that the land was occupied
by a qualified entryman at the date of the company’s selection, and
hence was not subject thereto. '

The company in its appeal insists that you erred in not considering °
-said ‘ex parte affidavits, and in holding that Herring was a qualified
entryman-on September 25, 1882, the date of its said selection.

In argnment counsel for the company admits that the evidence shows
that said Herring settled on the W, 4 of the N'W. % in the spring of 1879,
‘and lived there until the spring of 1883, when he sold his improvements

. to said Troxel, but insists that the improvements were all situated on
the W. § of said quarter section, and that he made no claim to the E. 3
of said quarter; that conceding that he occupied the whole quarter, he
acquired no right thereto, because he did not apply to file for or enter
the same until long after the three months from the date of his settle-
ment, and baving failed to protect his said settlement by filing or
entry, the land became subject to the selection of the compauy, citing
as authority the rulings of the Department in Christensen v. Mathorn,.
7 L. D, 537; Osmundsen ». McDonald, 6 L. D., 391; Watts ». Forsyth,
5 L. D., 624, and 6 L. D., 306; Walker ». Snider, 4 L. D.,387. Itisalso
insisted that the judgment of the district court of Allen county, Kansas,
in the case of C. H. Pratt, transteree v. said Troxel, awarding said land

“to Pratt, is conclusive of the rights of said parties, and ought to be

"~ acquiesced in by this Department.

It is quite evident that the contention of the company cannot be sus-
tained. The preponderance of the evidence warrants your conclusion
that at the date of the company’s said selection, Frank Herring was
qualified to make entry of said land under the settlement laws., His
failure to file his application for the land within three months does not
operate as a forfeiture of his claim in favor of the railroad company.

If he was a duly qualified settler and had improvements upon any part of
said quarter section, claiming the whole quarter, at the date the com:
pany applied o select any part thereof, the land was not subjeet to its
selection. That Herring did live upon said quarter with his family
and claimed the whole gquarter section from 1879 to 1883, was expressly
ruled in said decision of the Department, and the hearing was ordered -
for the express purpose of determining ¢ if ‘Herring was then qualified
to make entry under the settlement laws,” It has been the ruling of
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<the Department for a long time that a valid settlement upon lands
within the limits of a railroad grant at the date when the same takes
effect excepts the land from the operation thereot.

In Perkins #. Central Pacific R, R. Co.,1 L. D., 336, 341, it was said—
“ Tt was, I think, the intention of Congress that only such unoccupied
lands as were not held under any claim recognized by the oovelnment
should pass under the grant.”

In the case of Hudson ». Central Pacific R. R. Co., 15 L. D., 112, it
was held that— '

* The possession and occupancy of a qualified settler, existing at the date of definite

location, except the land covered thereby from the operation of a railroad grant,
aven thounh the settler at such time is not asserting any claim under the pubhc land
* lavws.

See also Southern Pacific R. R. Co.-v. Brown, 9 L. D.,173; Northern
Pacific R. R. Co. v. Kerry, 10 L. D., 290; Northern Pa,clﬁc R. R. Oo 2.
Potter, 11 L. D., 531.

The same 1u]e applies to lands within the indemmnity limits covered
by valid settlements at the date of the railroad selections. Elwell v ’
Northern Pacific R. R. Co., 5 L. D, 566; Northern Pacific R. R. Co. ».
Waldon, 7 L. D., 182; Lanev. Southern Pacific B. R. Co., 10 L. D., 454,

The authorities cited by the learned counsel for the company arose
Detween settlers claiming priority of right under the act of May 14,
1850 (21 Stat., 140), and are not applicable to cases between settlement
claimants and railroad companies claiming nnder glants by acts of
Congress. If a valid settlement exists at the date of the selection, the
land included therein is not subject to such selection, and it does not
concern the company whether the applicant has filed within the time
required by law or not, for it does not occupy the position of ¢ pur-
chaser?” or settler. Emerson v. Central Pacific R. R. Co., 3 L. D., 271;
Schetka v. Northern Pacific R: R. Co., 5 L. D., 473; Chicago, St. Paul,
Minneapolis and Omala Ry. Co., 9 L. D., 221; Central Pacific R. R. Co.
. Taylor, 11 L, D., 445, '

- There was no error in not recognizing the judgment of said court as

conclusive upon this Departiment as tothe title of said land. - No patent

-has been issued, and this Department is a special tribunal duly author-
" ized to determine which of said parties, if either, has the prior right to
the land in question.

In Shepley ». Cowan, 91 U. 8., 330, 340, the supreme court say—

The officers of the land department are specially designated by law to receive,
consider and pass upon proofs presented with respect to-settlement upon the publie
lands, with a view to secure rights of pre-emption. If they err in the construction
of the law applicable to any case, or-if fraud is practiced upon them, or they them-
selves are chargeable with frandulent pracbices, their rulings may be reviewed and
- annulled by the courts when a controversy arises between pllvane parties founded
upon their decisions, : :

A careful examination of the whole. 1ecord shows no error in your
decision, and it is therefore affirmed.
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RES JUDICATA—IIEARING—CONFIRMATION.

SANTA CRUZ ET AL, ». HAYDEN,

The Commissioner of the General Land Office has no authority to re-open a case in
" which the judgment of his predecessor has become final; the Department only
has jurisdiction o act in such a case. )

A hearing shounld not be ordered on an nneorroborated affidavit of contest in which
no specific charge is made against the entry in question.

The pendency of an application to contest an entry will not defeat its conﬁrmatlon
under the proviso to section 7, act of March 3, 1891, where such application must
be rejected on account of prior proceedings by the government, though said
proceedings were begun too late to prevent confirmation,

First Assistant Secretary Sims to the Commissioner of the General Land
' ‘ Office, July 26, 1893,

On June 9, 1877, Sallie David Hayden made desert land entry No. 47
for the N. & of the NE. 1 and the N. 4 of the NW. } of Sec. 24,T.1N.,
R. 4 E., Tucson, Arlzonfm She made proof of 1eclamat10n paud for’rhe
land, and recelved a final certificate and receipt on l‘ebruary 16, 1880.

On February 18, 1878, Cypriano Santa Cruz filed a pre-emption de-
clatory statement for the N. % of the NE, 1 of said section 24, alleging
settlement January 9, 1878. Ou January l , 1880, which was before
final desert land entry was made by Hayden, _he chan ged his filing and
made homestead entry, and on July 3, 1886, submlt‘ced final proof and
received a final certificate of entry.

- On March 9, 18580, the register and receiver forwarded to you the
sworn statement of C. Santa Cruz, showing that he had as a matter of
fact settled on the N. } of the NE. 1 of section 24 in 1875, two years
before Mrs, Hayden’s ently was made, and that he had irrigated said .
land and raised good crops thereon before Mrs. Hayden gave notice
that she would reclaim the land. - In short, that the tract was thor-
oughly reclaimed before her entry was made.. This affidavit was cor-
roborated by Trinidad Palmer, and o formal application was made for
a hearing. This application was endorsed on the back thereof as being
the application of Cypriano Santa Cruz and Trinidad Santa Cruz for
a hearing -in the matter of the final proof of Sallie D. Hayden, desert
entry No. 47. ' )

In his corroborating affidavit, after stating facts in reference to the

N. 1 of the NE. 1 of Sec. 24 clalmed by G Sarta Cruz, Palmer con-
cluded by Sa,ymo—

That four years ago when he first knew the part cLumed by Trinidad Santa C/I‘L‘LA
that said land had heen cultivated and erops raised thereon; that ditches for water-
ing the same had been made and the ]zmd made to produce crops, had been cleared
of the brush and mesquite, and a house built thereon, which was occupied.
 The following is a copy of the apphcqtlon for a hearing mfxde for
Trinidad Santa Cruz:.

To the Register U. 8. Land Office, and through him to the Hon Commxssnouel U.
S TLand Office, Washington, D. C
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Please find enclosed and attached hereto, evidence which. the contestant respect-
. tully submits shows that the location of the N.3 of NW.1 section 24, township 1
north of range 4 east of the lands subject to entry at Florenee, Arizona, bv Sallie
D. Hayden, is unjust and not valid. :
 -1st. Because the said lands were reclaimed and made to produce erops more than
] two years prior to the location of the said Hayden.
The said Hayden is a mmned woman and as such is not entitled $o locate desert
l‘llld
© All of which is respectfully bubmltted and contestant prays to ]mve a full hearing
Defore the land officers at Florence.
TrINIDAD SaNTa CRUZ,
By his attorney, WILLIAM “WILKES.

On June 21, 1880, you ordered a hearing as to the charges made by
C. Santa Cruz against the entry, and the trial was had before the
receiver of the local office; who decided that contestant had proven his
charges, and he therefore recommended Mrs. Hayden’s entry for can-
cellation as to the N. 3 of the NE. % of Sec. 24. The- register of the
Lind office at that time had been wbpcnded by order ot the President,

. and took no part in the ecase.

October 23, 1880, you sustained the finding of ‘the receiver, and Mrs.
"Hayden was notlﬁed of your judgment on April 15, 1883, and took no
appeal therefrom. Her entry was canceled on May 2 22, 1883 as to the
N. } of the NE. % of said section 24.

Oun application of Curtis aud Burdette on behalf of Mrs. Hayden:
asking to re-open the case, you refused to do so on September 20, 1884,

On February 3, 1887, you required supplemental proof by Mrs. Hay-
den as to the remaining part of her entry. Sunch proof was transmitted
to you on June 8, 1888, and also. an application on behalf of Charles
K. Crosby to contest her entry as to the N.% of the NW. 1 of See. 24,

- alleging substantially that the entry was illegal, because made on Lmd
already reclaimed,; ete.

July 27, 1888, Hon. M. C. Smith, M. C., asked for a statement of the
“status of her entry, and filed a letter of C. T. Hayden, her husband,
dated June 8, 1888, stating the facts in the case as he understood them.

On August 15, 1888, treating these letters as an application to re-open -
the case of C. Santa Cruz ». Mrs. Hayden, you directed the register
and treceiver to call on Santa Cruz to show cause within thirty days
.why all the proceedings in his case against Mrs. Hayden should not be
vacated and set aside, holding that the hearing was had without juris-
diction, because of the absence of the register. The call was made on
January 22, 1889, and on February 10, following, Santa Cruz filed an
appeal from your order of August 15, 1888. '

You refused to transmit the appeal, holdmo that the order was an in-
terlocutory one from which he was not entitled to appeal. -

He applied here for a writ of certifrari, but his application was denied

-on October 25, 1890, because not accomp&med by-a copy of the decision -

complanned of.
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November 7, 1890, you directed the register and receiver to proceed
as ordered by your letter of Angust 15, 1888.

On August 28, 1891, you reconsidered the decision made directing
Santa Cruz to show cause, ete., and held that the case of C. Santa Cruz
». Mrs. Hayden was closed. You also directed a hearing on the appli-
cation of Trinidad Santa Cruz to contest said entry as to the N, 4 of the
NW. 1 of See. 24, made in 1880, but overlooked in your office until 1891.
In your last named judgment 113 was stated

As T am satisfied that a hearing would elicit nothing new, on the real question at
issuc; and as the same would add to the long period of delay fhrough which this
case has already dragged, no hearing will be ordered.

That Mrs. Hayden may have all the relief, possible in the premises, I shall makea
decision from which she may ‘11)]1(‘,‘1] if she so elects. )

It is: That the ovder of cancellation as to the N. § NE. 4, of Sec. 24, of her desert
land entr y No. 5, as above deseribed, shall stand, because besides the testimony
taken at the hearing had, her own admissions, as well as those made in her own be-
half, as shown abové, shows the illégality of her entry.

And now a word as to Trinidad Santa Criz’s claim to the N.3 NW. £ of said See.
24, and his application for a hearing, as above stated.

You will advise Chas. K. Crosby, hereof, and that his amended application (as
transmitted by your letter of May 20, 1889), will be filed to await the conclusion of -
the pending matter. .

“ Yon will also set a date for the hearing on Trinidad Santa Cruz’s application—
“alleging prior settlement and cultivation” by said Trinidad Santa Cruz, issue
notice to him, or his attorney (if he has one) for service on the defendant, and in
due time repmt action thereon.:

You are charged to avoid any uunecessary delmy, (obbelvable in the plo('(,edmos ]
above mentioned) in the premises, aud to report promptly as oceasion arises.

Mrs. Hayden has appealed from your judgment to the Department,
and the case has been duly considered. Itis contended on behalf of
‘eontestee that her entry should be held confirmed under and by virtue
of the seventh section of the act approved March 3, 1891 (26 Stat.,
1093), and it is also contended ou behalf of C. Santa Cruz that his entry
should be held confirmed under the same law.

As to the case of C.Santa Cruz v..Mrs. Hayden, T am of the opinion
that your judgment of August 28, 1891, is correct.

Conceding the irregularity and possmle want of muthouty in the
original proceeding which resulted in the cancellation by your office of
the entry as to the N. & of the NE. £ of said section, yet the judgment
of cancellation became final in your office in 1883, and could nothe
re-opened by a subsequent Commissioner. Moreover, the desert land
claimant acquiesced therein, having taken no appeal, and should at
this late day be held estopped from- claiming the land or having the
case re-opened, especially in the face of an adverse claim which has

"been of record since 1880. An additional evidence of the acquiescence
in the judgment of cancellation in 1883 is the fact that the claimant
applied for repayment of the purchase money pald on the desert land
entry.

Only the Depflrtment has the jurisdiction to re- open a case like this,
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and in view of the facts above recited, it-will refuse to take such agtlon,
and will treat the case as finally closed. .

Your judgment is therefore affirmed in so far as it holds to be final
the cancellation of Mrs, Hayden’s entry as to the last above deseribed
land.

I do not think, however, that a hearing- should .be ordered on the
application of Tumdad Santa Cruz. - He has made no specific charges.
against the entry, but is asking for a hearing on the single sworn alle-
gation of Palmer, C. Santa Cruz’s corroborating witness, who says-in
substance that the land was reclaimed betore Mrs. Hayden made her
entry, but who does not particularly describe what was done on the
land. His statement is entirely without corroboration, and it is for
this reason probably that no action has been taken on it during all the

“years since it was filed. ; v

An affidavit of contest should contain a fair statement showing the

invalidity of an entry, and should be properly corroborated, in order
- to show the good faith of the contestant, especially where it is pro-
posed, as in this case, to proceed with a contest informally and irregu-
larly initiated, more than thirteen years ago, a still longer time having
elapsed since said entry was consummated, the money paid for the land
and final certificate issued.

Your judgment, in so far as it directed the Ioeal officers to order a
hearing on. the application of Trinidad Santa Cruz made in 1880, is re-
versed, and said application is rejected.

The proviso to the seventh section of the act of March 3,1891 (supra),
provides: , :

That after the lapse of” two years from the date of the issuance of the receiver’s
receipt upon the final entry of any tract of land under the homestead, timber-cul-
ture, desert-land, or pre-emption Iaws, or under this act, and when there shall be
no pending contest or protest against the validity of such entry, the entryman
shall be entitled to a patent conveying the land by him entered, and the sameé shall
he issued to him; but this proviso shall not be construed torequire the delay of two
years from the date of said entry before the issuing of a patent therefor,

The desert land entry of Mrs. Hayden was made and final receipt
issued in 1880. The government initiated no ploceedmgb against it
until 188%,; when supplemental proof was called for and furnished. Tt
follows that unless there was at the date of the passage of the act of

‘March 3, 1891, a pending contest or protest on behalf of an individual
under the rules of practice against the validity of the entry, Mrs. Hay-
den is entitled to a patent on her entry as it stands, for the N. § of the
NW. £ of See. 24.

‘Was there such proceeding pending? I think not. It is true the
Departmént has held in the Paulson v. Owen case (15 L. D., 114), that
(syllabus) *¢ a pending valid application to contest an entry defeats the
confirmation of said entry under the proviso to section 7, act of March
3, 1891,” and prior to the approval of said act, Charles K. Crosby had
ﬁled h1s application to contest said entry; stﬂl the government, by its
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action of February 3, 1887, in calling on Mrs. Hayden to submit * sup.
plemental proof to show the complete irrigation’of the land Tremaining,
: the N. § of NW., L,” assumed. the investigation of the validity of
her ently, and the apphcatlon of Crosby thereafter to contest on prac-
tically the. same grounds upon which the government had begun its .
investigation, should be rejected. It mever has been accepted by the
‘government, and in view of the investigation already begun, and the
great length of time that has elapsed since the entry in question is
made, and the fact that Mrs. Hayden is shown . to have made valuable
improvements on the land, I am of the opinion that the Depmtmen’c is .
not bound to allow said 010bby to further proceed.
- Mrs. Hayden has made a showing, as directed by you in 1887, but I
do not now deem it necessary to pass upon its sufficiency, since your
order of 1887 was not made within two years from the date of the entry.
Said entry was confirmed by the proviso to section seven, and Mrs.
Hayden is entitled to a patent for the N. 4 of the NW. 1 of Se(' 24, T,
1IN, R 4L
In conclusion I wounld state th"lt your Judonlent of August 28, 1891,
-ig affirmed in so far as it holds that Mrs. Hayden’s entry is ﬁnally_ ean-'
celed for the N. 4 of the NE. % of said Sec. 24; otherwise it is reversed.
" You will reject the applications of Trinidad Santa Cruz and Charles K.,
Crosby to contest Hayden’s remaining entry for the N. ¢ of the NW. £
of Sec. 24, T. 1 N., R, 4 E., and issue a patent to her for said tract. -

PRE-EMPTION CONTEST—ENCLOSURE—GOOD FAITH.
HERINGTON v. CAMPBELL.

The fact that a part of the land, including all the improvements of the claimant, is
within the enclosure of another person, does not necessarily impeach the good
faith of the pre-emptor.

A ]udgment of cancellation is not warranted on contest proceedings in the absence
of affirmative testimony in support of the char ges against the entry.

First Assistant Secretary Sims to the Commissioner of the Gmea al Land.
Office, July 26, 1893. :

The 1and involved in thls appeal is the S. § of SE. 4, Sec. 6 T, 27 S.,
R. 26 E., M: D. M., Visalia, California, land office.
~ The recmd \hows that James F. Campbell filed pre-emption declara-
tory statement for said tract July 11, 1888, alleging settlement July 4,
preceding. On March 8, 1889, he made ﬁnal proof and entry. ’By
your letter of August 12,1889, a hearing was ordered on the applica.
- tion to contest of James Herington. In his affidavit filed April 29,
1889, he alleged that he was well acquainted with the land, for six
months residing within three fourths of a mile of the same; that he
had been over it two or three times a week during that time and lives
1600—voL 17 9
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within plain sight of it; that he had never seen Campbell on or about

it but twice during the six months; that he had never seen a light or

fire in the house or any indication of any one living there; thathehad

almost daily seen claimaunt at Poso station, and alleges on information

and belief that claimant has slept, boarded and lived there; that one--
half of said land, including the improvements, is within the enclosure

of Carr and Haggin’s stock-range; that their stock range and graze

over said land and destroyed eclaimant’s ¢rops. He charges on in-

" formation and belief that the improvements were placed on theland by |
- Carr and Haggin, the cultivation done by them and the entry made in
their interest.-

All the testimony, except the deposition of one Wl‘mess, was taken
~ Dbefore the local officers, who decided that the allegations were not sus-
tained and recommended that the contest be dismissed. Herington
appealed, and you by letter of April 6, 1892, reversed their judgment,
whereupon Campbell prosecutes this appeal, assigning as error sub-
stantially, that your judgment is against the ‘evidence, which it is
claimed js of a negative character on the part of the contestant.

T am disposed to think the grounds of error are well taken. The
allegations in the affidavit of contest, may be stated as follows:

1st. Failure to reside upon the land;

2nd. That a part of the land, including all the improvements of claim-
ant is within the inclosure of Carr and Haggin;

" 3d. That the improvements were put upon the land by Carr and Hag-
gin and that the entry was made in their behalf; this is alleged to be
on information and belief. : ‘

The first allegation as stated aboveis purely of a negative character
The contestant does not state affirmatively that the claimant did not
reside upon the land, but says that for &ix months he did not see him
there but a few times, and saw no evidences of a residence thereon.
Granting, this to be true, I hardly think the statement sufficient to
caneel the entry. But-the evidence in support of this allegation is of
exactly the same negative character. ’

The first witness, Brown, lived a little over a quarter of a mile from
claimant’s house. e never was.in the house. His means of observa-
tion were from the county road about two hundred yards, and from the
railroad, about one hundred and fitty yards from the house. He fre-
quently passed the house at these distances “during the day, evening
-and night time.” "He did not see Campbell there more than three or
four times, and saw a light there but one evening. He says the house
was in- plain view. and he could see claimant’s chickens in the yard.
On cross examination one question and answer utterly destroys even
the negative character of this testimony. Itis:.

Q. Do you know wlhiether or not Campbell lived upon that land between July 4,
1888, and March 8, 1889%

© ~A. I can not state. I was never inside his house. ' I don’t know if he lived there
or not. ) :
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Herington’s testimony on this point is of no more convineing char-
acter. He simply says that he never saw Campbell from September
23, 1888, to March 8, 1889, upon - the land, either day or night; never
saw o light or fire in the house, or smoke -therefrom. His residence
during this period was on the NW. 1 of SW, 1 of Sec. 8, three-fourths
of a wile from claimant’s, He traveled to and fro on the county and
railroad during this time. The witness Gallegher was at the house
September 23, 1888, and he saw it several times in the next two months,
and he says he saw “nothing to indicate that there was” any one hvmg
upon this land.  This is all he says on this point. =

Now this is all the testimony that was offered by contestant as to }11s '
residence on the land, except that the two latter witnesses state that
from their observation there was nothing in the house to indicate a
residence prior to September 23, 1888, and some statements alleged to .
‘have been made by Campbell in another case as to where he boarded,
which will be adverted to hereafter. I am strongly impressed with
the opinion that this testimony is insufficient to contradict the positive
statement in the final proof, or to sustain-a proper allegatmn of non-
residence...

The second charge is probably based on question No. 12, and the
answer thereto in the final proof, wherein the question is asked if the -
land is within any ¢“fence or other inclosure.” The answer is that it is
not.  The testimony shows that in this vieinity there are about one
hundred thousand acres of land inclosed in a fence, constructed by
Carr and Haggin and the Southern Pacific Railroad company, dnd
that about one-half of thelaud in controversy, including the improve-
ments, is within this inelosure. The particular line of fence; however,
that runs across this land, is shown to belong to the railroad company.
That is, I conelude this fo be so from the testimony of Campbell, who
‘swears positively that it does, and gives his means of knowledge, while

_the contestant’s testimony i¢ purely hearsay. It is shown that within
this immense inclosure that there are other entries of government land.
So I think the eonclusion may be safely indulged in that this fence is

_built and maintained either in defiance of the law or with the consent
of the settlers, and in either event I do not think this faet of itself
should defeat an entry otherwise made in good faith. An unlawful
fence inclosing public land would certainly be no bar o an entryman
in making his final proof. Moreover, Campbell says in his festimony
that in answer to the question he detailed the facts as to this fence
to the receiver when he made his.final proof and the answer, as it
appears, was written by that officer. Manifestly, then there was no
intention on the part of the clalmant to pl actice decelt in making this
statement.

Iu support of the third chmoe it is shown that the claimant was in
the employ of Carr and Haggin; that the lumber to build his house
came from théir lnmber yard; that the carpenters who built it were in
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“their employ and that the teams that plowed the ground belonged to
them.

- Campbells statement concer nmg his ently is %ubstantlaxlly as follows:
‘He is superintendent of Carr and Haggin’s warehouse at Poso and is
postmaster of Spottiswood. His business is about one-half a mile from
theland. He purchased a relinquishment of this land paying therefor

‘ $800, which he borrowed from Mr. Carr a member of the firm. This
loan had been provided him some months: before for the purpose of
enabling him to fake a piece of land for himself, and while employed by

" them at another place. The lumber in his house he selected from their

Tumber yard and charged the same to himself; he got their carpenters

to build the house and their teams to do his plowing, and charged both

items to himself on the books. He says that Carr and Haggin haveno -

-~interest whatever in his land nor any one else. He resided on the land
.continuousky from July 11,1888, to March 8, 1889, sleeping there nights,

. but most of his meals were taken at the warehouse. He prepared his
house about September 23, 1888, so that he could live in it during the
‘winter season and provided it with cooking utensils. Heis a single
man and says he found his cooking was a failure. His. improvements
are a dwelling house; chickén house; bored well; buggy-house and
‘Stable and bath house, of the total Vallle of $490, and twenty five acres

. of breaking.

These statements are uncontradicted by any evidence, and. any cir-
cumstances that might be construed to show fraud and collusion, and
this break the force of his positive téstimony are insufficient in my

- opinion for that purpose.

‘The opinion of the local officers who heard the testimony, saw the

- witnesses and perhaps knew them, is entitled to great weight in this

~case. The cross-examination of the contestant tends very largely to
break the force of his statements., His testimony is almost entirely
‘hearsay and therefore incompetent as well as being of a negative char-
acter. And the same may be said with neally equal foree of the other
witnesses,

In my judgment the char oes of the affidavit of contest are not sus-

- bained. .

Your judgment is therefore 1eversed
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. PRA.CIICE—HEARING—NOTICE—CONTINUANCE—EVIDENCE.'
CAUSTIN 2. DE GROAT.

A conteztant is entitled to notice of the .Commissioner’s action when a hearing is
ordered upon an application to contest a final entry.

An order of continuance should be granted on the application of a contestant where
it appears thyt he has not received due notice of the day fixed for hearing, that
he is unable to appear on said day on account of sickness, and that Wltuesses as
to material facts are absent through no fault of the contestant.

When testimony is talen in shorthand the stenog’ raphel s notes should be Wntten )
‘out and then subsecribed by the witness. :

First Assistant Secretary Sims to the Commissioner of the General Land
 Office, July 26, 1893.

I have considered the case of Winfield 8. Austin ». Grant C. De
Groat, on the appeal of the former from your decision of July 25, 1892,
dismissing his contest against the timber land cash entry No. 3551 of
the BE. 1 of Sec. 24, T. 14 N, R. 9 W,, made on October 22, 1889, by
said De Groat, at the Vancouver land office,in the State of Washington.

The record shows that said Austin, on March 26, 1890, filed his affi-
davit of contest against said entry, a,lleglng upon mformamon aud belief
that
he knows the present condition of the same; that said land is not unfit for cultiva-
tion, nor is it chiefly valuable for timber; that said entry was made in violation of
the timber and stone land act, approved June 3, 1878, and in fraud of the public
land laws.

Said affidavit was corroborated by three witnesses, who swear that
they are acquainted with said tract and with other lands in the county,
and “have carefully examined the tract above described; that said
tract is comparatively level, and the soil is of good quality, capable of
producing crops successfully by ordinary farming processes; that said
tract is not subject to entry under the timber land act of June 3, 1878;7
-and they “believe that said tract could only be proved upon as timher
land through the gross ignorance or collusion of ('lalmamt and Wltnesses, 4
or both.”

On June 4, 1890, you ordered a hearing on said allegations of con-
test, and notice was issued by the receéiver to “James A. Munday,
attorney in fact for Winfield S, Aunstin,” that said hearing would take:
place before the local officers of “‘the 22nd day of September, 1890, at
10 a. m.” The record fails to show notice to the claimant, but he and
said attorney in fact appeared before the local officers on September
15, 1890, when the taking of testimony in the case was begun.

Prmr however to the examination of the witnesses, said Munday, on
béhalf of the contestant, moved for a continuance of the case, and in
support thereof, filed hlS own affidavit, alleging -

that said W. 8, Austin is lying seriously ill at Battle Creek, Michigan, and for that
‘reason can not attend af the Land Office; that said Austin has not been legally
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notified or informed of the time of hearing, in accordance with the rules of practice;
that Frank Austin and other witnesses invited by him to examiiie the land in con-
troversy, but whose names are unknown to affiant, are absent without the procure-
ment of said W. 8, Austin or of this affiant, or any one for said W. 8. Austin; that
said Frank Austin resides at Vancouver, Washington, and the residence of the. other
witnesses are unlknown to this affiant; that said: Frank Austin and other witnesses -
would, if present, testify that said tract is not chiefly valuable for timber; that
there is not less than forty acres of bottom land, bubt more on said tract well fitted
for cultivation, in fact, nearly all; that the timber is thin and seattering and of ne
commercial value, there not being sufficient quantity to pay for taking it out; that
said evidence is material; that W. 8. Austin has exercised the utmost diligence
possible so far as this affiant knows and believes, being, in fact, disabled for any
exertion, and bedriddeu; that this affiant on his behalf has exercised all the dili-
gence possible to proeure the attendance of said witnesses; that affiant believes the
- attendance of all absent witnesses can be (bad) on the 25th day of Oetober, 1890;
that said date would give time for serving notices on. all transferees who have not
- had legal notice of said hiearing on this day; that he is informed and believes there
- are many of said transferces appedaring of record; that affiant has made due effort to
‘procure the names of said transferees, but can not now produce them on account of
the absence of Frank Aunstin, who ascertained the same, or was instructed to ascer-
tain the same; that this affidavit is not made for any mere purpose of delay, but to
secure the production of proper testimony on belalf of contestant, and due notice
0 necessary parties bereto; that the engagement. of this affinnt as attorney was
verbally made, and he therefore is'now unable to produce written authority for
appearing for contestant at any time, except when he is before the land office on
legal notice as he is not now, and that this affiant has not been anthorized to waive
mnotice.

The register denied the motion for continuance, on the ground that
it “*does not state the names and residences of the witnesses (except
one), and does not show that he has used any diligence in proecuring
their attendance.” The claimant was then allowed to introduce his
“witmesses, and after he had examined two, counsel for contestant, hav-
ing been absent, returned and cross-examined them under protest,
insisting that it was irregular and illegal to require contestant to cross--
examine said witnesses before he presented his own evidence; that he
could not proceed in the absence of his witnesses.. The register over-
ruled the protest of counsel for contestant, on the ground that the
surveyor who made the examination and at least two of the witnesses
were present. - ‘Counsel for contestant then proceeded with the cross-
examination under protest. o

- After claimant had examined nine witnesses, T. C. Calhoun, a trans-
feree of a part of the land appeared in persoi, represented by counsel,
and waived any informality of notice to him. At the same time claim-
ant moved that the contestant be required to proceed with the exami-
nation of his witnesses who were present. This motion was resisted
by counsel for contestant, on the ground that claimant having begun
the examination of witnesses, he should finish before the contestant
should begin; and for the additional reason that-all of contestant’s
withesses were not present. Claimant’s motion was allowed, and coun-
sel for contestant proceeded under protest to introduce his witnesses
(vecord p. 117). : '
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It also appears that testimony was taken by a shorthand reporter:

and a part.of it was not in the presence of the local officers; that al= . -

though the witnesses signed the stenographic notes, they did not sign:
their testimony after the notes had been transeribed, except said Der.
Groat, as required by rule of practice number 42, :

The local officers rendered separate opinions in the case. The regis
ter scates that said hearing was set for September 22, 1890, but the evi-
dence was submitted on September 15 to the 24th of September said
year; that the testimony was taken in shorthand, but said rule of prac-
tice was not complied with; that parties were notified that if they
would enter into stipulation that the evidence might be considered, the
local officers would raise no objection, but no such stipulation was filed ;
that said omission to comply with said rule of practice was a serious
defect, as it did not appear that the stenographer was sworn to reduce
the testimony to long hand in words and figures as given by the wit-
nesses, but as counsel were notified of the omission and have filed ar-
guments in the case and asked judgment on the record, the case ought
to be considered as presented, without further delay. The suggestion
is also made that said omission and the diserepancy as to date of hear-
ing were, doubtless, due to the illness of the register pleven’mng him
from properly supervising the ploccedlu%

The register furthér held that the burden of proof was upon the con-
testant to prove his allegations in said contest;-that the evidence failed
to show that the final proof was made through ¢ gross ignorance or -
collusion-of claimant and witnesses, or both,” but that it is shown that
‘the land is not chiefly valuable forits timber, and is fit for cultivation by
ordinary methods of farming; that the allegations in brief of counsel
for claimant relative to the.actlon in office of contestant can not be pr op:
erly considered by the local land officers, because the government being
a party in interest in every contest, good faith must be the basis of every
application for entry cf public land, and the good faith of the entryman
is the decisive question at issue in the present case; that it appears,
‘on account of the proximity of said tract to the town of South Bend,
it has become too valuable for ordinary homestead purposes, having
been sold for $24,000, and this prospective value must have been known
to the contestant, and explains his action in bringing said contest,
which must be held to be speculative, and his application for a prefer-
ence right of entry of said land, when restored, was made in bad faith.
He recommended the cancellation of said entry. _

The receiver found that said rule of practice had not been complied .
with, but the testimony should be considered by the local officers; that
the evidence shows that said eontest was speculative, but the evidence
failed to prove the allegations of contest; that said entry was made in
good faith, the land being subject thereto under the timber land act,
and said entry ought to remain intact and said contest dismissed. On
May 21, 1891, claimant appealed from the decision of the register, and
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a motion for review and rehearing was filed on June 15, 1891, by coun-
" sel for contestant, alleging error on the part of both officers in holding
that said contest was speculative, and error on the part of the receiver
.in finding that the entry was made in good faith and should be sus-
tained. In support of said motion was filed the affidavit of contestant,
alleging that when said testimony was taken he was sick and had been
confined to his room.in a distant State by serious illness, which pre-
vented him from either attending the hearing or fully preparing for
trial; that some of his witnesses were necesscmly absent from said
he&ung on account of missing conneections overthe transportation lines
upon which they traveled; that he was prejudiced by the manner in -
‘which said testimony was taken, being contrary to the rules of practice,
and in the face of the protest of his attorney; that the evidence fails to-
show that said contest is speculative, and before such finding is made,
the contestant should have an opportunity to offer evidence in rebuttal
of the charge. Said motion was overruled, and the contestant appealed :
alleging substantially the same errors contalued in said affidavit ﬁled
" in support of motion for review.

© On appeal you held that the objection of the claimant that the land
department had no jurisdiction to inguire into the validity of an entry
after issuance of final certificate was not well taken,; citing as authority -
United. States v. Montgomery (11 L. D., 484); that there was no error
in overruling the motion for contmuance, and ¢ the fact that contest-
ant was not-able to be present at the hearing in person is not sufficient
ground for continuance; that the notice served upon contestant’s attor-
ney was sutﬁment and “a statement what unknown witnesses would
testify to is no cause for a continnance” You further find that the
manner of taking said testimony was ¢ singular;” that the testimony
was not taken as required by the rules of practice, ¢ yet both parties
acquiesced in said irregnlarities, and in their briefs asked for judgment
upor the evidence introduced in the hearing, as shown by the record;?”
that it is not contended that the record, which contains nearly four
hundred typewritten pages, is inaccurate; that both sides seem to
have had a full hearing before the local officers, and the eircumstances
do not require that the record be sent back for the signatures of the
witnesses; but you direct that hereafter said rule 42 must be observed
by the local officers.

You further find that said Calloun was the only transferee of record,
and there is no rule of practice requiring defendants not sexved with-
notice to voluntarily appear in a case.

Upon a review of the testimony you find that at the date of entry
said tract was chiefly valuable for its timber, and had no value for agri-
cultural purposes; that, if the timber were 1emoved the land eould not
be cultivated at a profit; that claimant has acted in good faith; and
you accordingly %uetam the entry and dismiss the contest. :

In his appeal, counsel for contestant alleges tweuty-three specmca-
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tions of error, which may Dbe summarized as follows: (1) In ruling that
the local officers-did not err in refusing said motion for continuance,
and allowing the testimony to be taken contrary to the rules and regu-
Iations of the Department. (2) In holding that the local officers did not -
err in finding that said contest was speculative. (3) In holding that
the land was subject to entry under the timber land law, and that the
claimant had acted in good faith.

The oral arguments made in this case on April 14,1893, and the elab--
orate briefs filed by the counsel in the case have recewed careful and
patient consideration. _

- The record shows many 1r1eoul£mt1es in the proceedings, which ought
not to have been allowed. ’

The act of Congress approved June 3, 1878 (20 Stdt ;89), under which
said entry was made, provides in section one that surveyed public lands
within the limits of said State, with others, “ valuable chiefly for tim-
ber, but anfit for ecultivation,” may be sold to eertain persons therein
named in quantities not exceeding 160 acres each, at two dollars and
fifty eents per acre. The second section of said act requires the appli-
cant to file a statement in duplicate under oath, designating the partic-
-ular tracts desired, and ‘

- ‘setting forth that the ‘samé is unfit for cultivation, and valuable chiefly for its tim-
ber or stone; that it is uninhabited; contains no mining or other improvements,
except for ditch or canal purposes, where any such do exist, save such as were made
by or belong to the applicant, nor, as deponent verily believes, any valnable deposit
of gold, silver, cinnabar, copper, or coal; that deponent has made no other applica-
tion under this act; that he does not apply to purchase the same on speculation, but
in good faith to appropriate it to his own exclusive use and benefit; and that he has
not, directly or indijrectly, madé any ‘agreement or contraet, in ‘any way or manner,
with any person or persons whatsoever, by which the title which he might acquire

from the government of the United States should innre, in whele or in part, to the . '

benefit of any person except himself.

The third section of said act pre%cnbbs the 1equlremeuts as to publi-
cation of notice and the manner of making ﬁnml proof and payment for
the land.

It appears that the complaunnt complied with the requirements of
said act and entered said land on October 22, 1889.

By section two of the act of May 14, 1880 (‘)1 Stat., 140), a prefelence
right of entry is given to every person who ¢has contested, paid the

‘land office fees. and procured the cancellation of any pre-emption, home-
stead, or timber culture entry.” Under the rules of practice (No. 5), it
is declared that—:¢In case of an entry or location, on which final cer-
tificate has been issued, the hearing will be ordered ouly by direction
of the Commissioner of the General Land Office.” TItis clear that under
this rule the contestant is entitled to notice of your action when a hear-
ing is ordered upon his application to contest a final entry. .The bur-
den of proof is upon him to show that the allegations of his contest are

“true, and he is required to pay the costs of the contest (Rule of Prac-
tice 54). " It is therefore eminently right and proper that the contestant
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should have due notice of the hearing, in” order that he may make
ample preparation for the successful prosecution of his contest.

It is true that under rule of practice No. 20, “a postponement of a
hearing to a day to be fixed by the register and receiver may be allowed
on the day of trial on account of the absence of material witnesses, when
the party asking for the continuance makes an affidavit before the reg-
ister and receiver showing?” (1) that one or more of the witnesses in his
behalf is absent withoust his procurement or consent; {2) the nume and
residence of each witness; (3).the facts to which they would testify;

- (4) the materiality of the evidence; (5) the exercise of proper diligence
to procure the attendance of the absent witnesses; and (6) that affiant
believes said witnesses can be had at the time to which it is sought to
have the trial postponed.

While it appears that said rule does nof specifically designate the
absence of a party on account of sickness as a'ground of coutinuance,
yet where it is shown, as in the case at bar, that the contestant had
not been duly notified of said hearing, and the affidavit is made by an
attorney who swears that he has only been employed verbally, that the
contestant has not been legally notified and he is not anthorized to

waive due notice of said hearing, and that the contestant is unable to
be present on account of serious illness in the State of Michigan, and
gives the name of one witness, stating that there are others unknown
to him, together with what witnesses will testify to, which appears to
be material; the allegations are sufficient, and: the motion for continu-
ance should have been granted. United States ». Conners et al. (5 L.
D., 647); see note to Stevenson . Shelwood (22 111, 238); 74 American
Decmons, 141.

It also appears that the testimony was not taken as required by rule
of practice No. 42; that no waiver of the requirement of said rule was
made by counsel for contestant, but in his affidavit in support of his
motion for review and rehearing in said case, contestans strenuously
msmted that said testimony was not properly taken, and he also alleges
the same error in_ his appeal from the oplmom of the local office and
your deeision.

" Inmy Judoment the motion for review and rehearing should have
been granted by the local officers,-and on appeal, by your office. This
view of the case obviates the necessity of passing upon the evidence in
the case. It has, however, been carefully reviewed, but on aceount of
the manner in which the testimony was taken, the conflicting opinions
of the local officers upon the characterof the land, the alnost irrecon-
cilable statements of the witnesses who were examined, the absence
from the hearing of the contestant, who was shown to have been seri-
ously ill, the value of the land, and the interest of the transferees, L
think & rehearing should be had, at- which -all parties in interest may
be present, and ofter testimony in accmdance with the rules and regu
lations of the Department. :
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Your decision is accordingly modified,. and you will direct the local
officers to fix a time for a hearing of said case, and cause the parties
in interest to be duly notified thereof, at which testimony may be sub-
mitted by the contestant tending to show the illegality of said entry,
and by the claimant and transferees, in support of the same.

In view of the allegations of bad faith on the part of the claimant,
that said contest is speculative, and since the government is a party in
interest in every contest, the local officers should endeavor to ascer-
tain whether said parties have acted in good faith, and make report
upon the evidence submitted at said hearving. -Upon receipt of the re-
port of the local officers, you will readjudicate the case.

PRACTICE—-RULE 97—APPEAL-NOTICE.
DOBER ». CAMPBELL ET AL.

In computing the time within which an appeal must be filed, where notice of the
decision is served on the resident attorney, the day of mailing the decision and
one day additional should be excluded. i

Notice of a decision to an attorney of record is notice to the party he represents.

First Assistant Secretary Sims to the Commissioner of the G(meml Lcmd
- Office, July 13, 1893,

In the case of Alois Dober ». Mary L. Campbell and Samuel L. Sel-
den, the contestant has filed a motion to dismiss the appeal, upon the
ground that it was not filed within the time pr escribed by the rules of
pr actice.

Tt appears that your declsmn Was rendered on December 20, 1892,
and that on the same day Messrs. Britton and Gray of this clty, were
notified of said decision, as attorneys for the defendants. Excluding
the day of mailing and the one day allowed by the rules, the time within
which said appeal was required to be filed, under the rules, commenced
- to run on December 22, 1892, and expired February 20, 1893—provided
the notice to said attomeys was notice to said defendants. The appeal
was not filed in the General Land Office until March 9, 1893. _

It is alleged in answer to said motion to dismiss that a similar notice
was also served. on F. O. Clark, attorney for said defendants, which
was sent thréugh the local office; and he filed an appeal from said
deeision, in behalf of said defendants, within the time required by the
rules. Messrs, Britton and Gray insist that, while they “had gener-
ally represented these” (and other) ¢ cash entrymen, as « body, before
Congress and the Department for a series of years,” as ¢ the conflicts
developed under this final legislation between such enilrymen and
alleged settlers involved in part certain general questions of law arising
under the forfeiture act,” yet they ¢ were not the attorneys of Campbell
and Selden, nor authorized to file appeal on their behalf;” and they
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contend that therefore notice to them should not bind Campbell and
Selden—whose appeal was filed in time by their local counsel.

In reply to said answer, counsel for the contestants allege that Messrs.
Britton and Gray appeared for said defendants specifically—the argu-
ment filed in your office, and the copy of the same served upon counsel
for contestants, being signed by them as “Attorneys for Mary L. Camp-
bell and Samuel L. Selden;” and that when counsel for contestants
gerved a copy of their argnument on Messrs. Britton and Gray, the lat-
ter acknowledged such service as attorueys for the defendants named.

Said parties having appeared as counsel of record for Campbell and
Selden, notice was properly given to them as such counsel; and the
appeal not having been filed within sixty days from notice to S'le coun-
sel it must be, and is hereby, dismissed.

REPAYMENT—ASSIGNEE—-RELEASE.
JAMES B. (FOODMAN.

An entrymaun who applies for repayment, and. alleges that he has sold the land cov-
ered by the canceled entry, that the sale was made uunder warranty deed, and
that the warranty has been made good, should furnish evidence that he has in
fact made good his warranty, and also obtain a release from his grantee of all
interest nuder the entry involved.

Acting Secretary Sims to the Commissioner of the General Land Office,
July 27, 1893. :

“Under date of June 10, 1893, the First Oomptroller of the Tleasmy

returned to this Depmtment report: No: 57,148, with accompanying
papers, made by your office in favor of James B. Goodman for land
* erroneously sold.
The. Comptroller vefers to the fact that, in his ez parte aiﬁdawlt Mr.
- Goodman had sold and conveyed to third parties all his right, title,
and interest in said land; that he made said sale under a warranty -
deed, and that he had made good his warranty. He further asks that
repaymen’ﬁ under the act of June 16, 1880, be made-to him.

The Comptroller further calls atteutmu to the fact that there is no
other evidence of his having made good his warranty than his own
statement. He then quotes from section 2 of the act of Jine 16, 1880,
which provides for repayment in certain cases to the person who made
such entry, or to lis heirs or assigns. He further says: !

This act would seem to give the assignee of said James B. Goodman the right to
this money, and a release of all the assignee’s right, title and interest derived fhrough
and under cash entry No. 14,175, would seem necessary in order to entitle any one
to the repayment provided for by said ‘act. o )

I therefore return the papers, and respectfully suggest that Mr. Goodman be re-

quired to furnish evidence that he did in fact make good his wwarcanty, and as alleged
by him, and also obtain a-release from his grantee to the land involved.
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I think the point made by the Comptroller is well taken, and you will
.. take the proceedings necessary to secure the evidence suggested in the
language above quoted, after which you will qoam transmit the papels
to this Depaltment for further action.

EXTENSION OF TIME FOR PAYMENT—-EQUITABLE ACTION.
Li1zziE ANTHONY.

A showing made for the purpose of obfaining an extension of time for payment may
not warrant an allowance of the request, but may be. accepted, in connection

_ with the final proof, as justifying equitable action m\the event of subsequent ™ -

payment and the requisite proof of non-alienation.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, August 1, 1893.

I have considered the appeal of Lizzie Anthony from your decision
of July 11, 1892, refusing to grant her one year of time to pay for her
land, to wit, lot 4, SW. £ of the NW. 1 and the W, & of the SW. 1 of
Sec. 5, T. 151 N., R. 61 W., Grand Forks, North Dakota.

- She filed her pre-emption declaratory statement for theland July 17,
1889, alleging settlement on "the 12th of the same month; she made
final proof May 6, 1892. She is a single woman. Her improvements
are shown to consist of a good house, & well of water, and ten and one-
half acres of breaking, all estimated at from $200 to $250. She filed
her affidavit, which was duly corroborated, on May 6, 1892, asking one
“year in which to miake payment for the land, and set forth that she’
had lost five and one-half acres of flax by the frost.” It is suggested in
your letter, refusing her the time asked, that five and one-half acres of
flax being killed by frost would hardly bring her within the purview of
joint, resolution of September 30, 1890, (26 Stat., 684) and the provi-
sions of circular of October 27, 1890, (11 L. D., 417).

The year asked for has elapsed nearly two months sivce, but as the
papers have been on file, her rights are preserved. The joint resolu-
tion referred to provides for an extension of time of payment when it is
shown' by the settler that he, “ by reason of a failure of erops, for which
he is in no wise responsible, isainable to make the payment on his home.
stead or pre-emption elaim, required by law,” ete., and the Commissioner -

_ is authorized to extend the time not to exceed one year,
It is said that this entrywoman expected in addition to the crops
raised, to borrow money to make her payment. It was not in the con- .
. templation of Congress to extend the time to enable an entryman to
borrow money to pay out on the land; this condition could have been
foreseen, and while it is uwnfortunate that this woman has made the
improvements that she has, and that she counld not raise the money to
make payment, yet I cannot find any authority in the resolution for
extending the time of payment, on the showing made. However, inas-
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much as this woman has made the improvements on the land, and
resided there in good faith, and offered her final proof in time, and
inasmuch as she did sustain some-loss of crops, for which she was not

responsible, and as the proof is satisfactory, and there is no protest .

against her proof, or adverse claimant fo the land, you will return the
final proof to the local officers, and if the entrywoman shall, upon notice

hereof, file an affidavit of non-alienation and pay the entry price for the

land, the final proof will be accepted, certificate issued, and the entry
referred to the board of equitable adjudication for its consideration,
under the appropriate rule.

INDIAN LANDS—ALLOTMENT--PATENT.

FLORENCE MAY REE.

* When an allottee dies after selection and prior to approval, the allotment will upon

approval be confirmed to the heirs of the deceased allottes.

The Department will allow a change of a selection even after apploval if it be
shown to be for the best interest of the allottee, but such change can not be
made, even before alolaroval except with the consent, and under the direction of
the Department

Patent should issue in the name of the hens generally, where the allontee dies prior
to the issuance of patent.

Actmg Secretary Sims to the Commissioner of . Indian Affairs, Au gust 2
1893. -

By lettgr of J uly 14,1893, you submitted a reques’t upon hehalf of

“the heirs of Florence Mary Ree, an Indian allottee at the Yankton
- Agency, South Dakota, that the selection made by said allottee may

be changed in order to locate her allotment near those of her sister and
motherand ask to be instructed as to whether an allotment made in the

. field shall be confirmed to an allottee who dies between the date of the
" selection ‘and the approval of the schedule by the Departmeflt and also
- a8 to whether a patent issued upon such an allotment should issue to

the heirs by name or“to the heirs generally.
" The first question propounded came up in connectlon with allot-

ments upon the Sioux lands under the provisions of the get of March
‘2 1889, (25 Stats., 888) and was. submitted to the Assistant Attorney

General for his opinion. He held that in case of the decease of an

-allottee after selection and prior to- approval thereof the allotment
- :should be confirmed to the heirs of such allottee and that opinion was
—adopted by the Department, (14 L. D. 463). The pmwsmns of-said
- act of 1889 are the same as toithe matter under consideration as those

of the genelal allotment act of Februmy 8, 18817, (24 Stats. 388) and the
‘same rule should governsunder both act% _You are advised that the
Department holds that when an allottee dies after selection and prior

“to approvalithe allotment will upon approval be confirmed to the heirs
-of such deceased allottee
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This Department will allow a change of a selection for allotment
even after approval if it be shown to be for the best interest of the
allottee but such change caunot be made even before approval except
with the consent and under the direetion of the Department. Georg‘e
Price 12 L. D. 162.

As to the form of the patent in those cases where the allottee dies
prior to the issuance of patent it was held on April 12,1893 in the
case cited by you, that of Dr. McKay, that the patent should issue to
his heir by name and this course has been followed in other cases. In
that of Pretty Orazy Eyes (16 L. D. 76) it was said that the heir might
relinquish the patent theretofore issued and that the new patent should
be issued to the fatheras heir upon due proof of heirship. No discus-
sion of the question as to whether a patent for lands of a deceased
allottee should be issued to the heirs generally or to them by name is
found in eithier of those cases nor has any general rule been adopted
so far as T am informed. _ ‘ [ '

Ta the issuance of patents to others than Indians the rule is that
where oneé entitled to a patent dies, the patent shall issue in the name
of the heirs generally without specifically nammg them. (Jlmra Huls
{9 L. D. 401). Instructions (13 L. D., 49).

One of the sfrong arguments in favor of this practice is the fact that
it is difficult for this Department to determine with certainty the heir-
ship iu any given case and that this may be more readily and certainly -
determined in the courts. This fact would seem as pertinent to thecases
affecting the title to Indian allotments as those under the general laws.
In the general allotment act of February 8, 1887, (24 Stats. 388) it is
provided as follows: . o

That upon the approval of the allotments provided for in this act b) the Secretary
of the Interior, he shall cause patents o issue therefor in the name of the allottees,
which patents shall be of the legal effect.and declare that the Unifed States does
and will hold the lands thus allotbed, for the period of twenty-five years, in trust for
the sole use and benefit of the lndlan to whom the allotment shall have been made,
or in case of his decease, of his heirs according to the laws of the State or Territory
where such land is located, and that at the expiration of said period the United

. States will convey the same by patent to said Indian or to his heirs as aforesaid, in
fee, discharged of said trust and free of all charge or incumbrance whatsoever.

There is nothing in this general provision of the law to take these
cases out of the.general rule but on the contrary it favors the conclu-
sion that the proper rule for such cases is that laid down in the Huls
case (supra). The land is to be held in trust for the allottee or his

heirs according to the laws of the State or Territory whereitis located,
~ and the courts of such State or Territory are the tnbunals best pre-

pared to determine such heirship.

_ After a careful consideration I have concluded that these pateuts
-should issue to the heirs generally of the deceased allottees and not to

them by name and you will bb governed accordingly.



144 DECISIONS RELATING TO THE PUBLIC LANDS.

 ACT OF JUXE 3, 1878—STONE LAND.
MORDECAI v, STATE 0F CALIFORNIA.

L'md more valaable for the stone found. thereon than for agricultural purposes, or
vlammg is subject to enfry under the act of June 3, 1878.

Fwst Assmt(mt Secretary Sims to the OOm)msswner of the General Land
Office, August 2, 1893

On the 1st of December, 1891, George W Mordecal made his sworn

- statement under the act of June 3, 1878, (20 Stat., 89) for the purchase

of lots 5 and 6 of Sec. 24, and lots 7 a,ﬁd 8 of See, 25, T.10 S, R. 21

E., M. D. M., Stockton land district, California. - He alleged the land
to be unfit for cultivation, and valnable chiefly for its stone.

On the 11th of Decenber, 1891, the State of California presented its
application to select as S(,hool mdemmty, lots 5 and 7 of Sec. 24, and
lots 6, 7.and 9 of Sce. 25, and filed a protest against the fmllowmnce of
the a,ppheatlon of Mordecai, setting forth that his application to pur-
chase was not made for his own exclusive benefit, and that the land
was not of the character that the government contemplated should be
sold under the act of June 3, 1878, it not being chiefly valuable for either
stone or timber thereon, but more valuable for grazing and pasture.

“At the time set for Mordecai to make the proof necessary to entitle
Iim to enter the land, the State by its attorneys, appeared and cross-.
examined the claimant and his witnesses, and submitted testimony in
support of its protest. ‘

On the 30th of April, 1892, the local officers united in a decision in
favor of Mordecai, which was affirmeil by you on the 27th of July, of
that year. Amn appeal from your dscision brings the case to the De-
partment, it being insisted that your deeision is contrary to law, and
to the evidence in the case. : _

At the hearmmg there was considerable conflict of opinion between
the witnesses of the respective parties, concerning the quality and
value of the granite with which the land was shown to abound and
concerning the value of the land for pasturage.

The claimant testified emphatically, that the entry was solely for his
own use and benefit, and that no person, corporation or company, had

- any interest, directly or indirectly, therein.
It was shown that the land in contest lies on the qteep slope of a
‘mountain, and is a mass of granite rock. sparsely covered with decom-
posed gmnite sand -in spots, on which a scanty vegetation grows in the
winter season; that it'is rough and roeky, covered with boulders and
sharp jutting ledges of rock, being totally and wholly unfit for eculti-
vation, and that there was a valuable ledge or quarry of building gran-
“ite on the claim, at least a quarter of a mile in length, and exbendmg
one hundred and fifty feet above the San Joaquin River,
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An expert quarryman, who was sworn as a Wltlleb for thu cltmnant
testified that an extensive ledge of granite, valuable for building pur-
poses, exists on the land, and that such ledge contains a vertical, as
well as horizontal bed seam. He also testified that the granite was
equally as good in quality as the Raymond granite, the market value
- of which was ninety cents a cubic foot; that the cost of getting out
the Raymond granite, and hauling it several miles to the cars, was
thirty cents per cubic foot, twenty cents of which was for quarrying.
He further sald it was practicable to quarry g graniteon Mordecai’s claim
with profit. .

The contestant’s ev:pert \utnesa testified that the granite was smta,-
ble for the constr u(,mon of dams, and would be worth seventy cents per
cubie foot on the oround for that purpose.

It was shown that the total amount of land on the claim which pro-
duced vegetation, was twenty-four acres, in scattered spots, and that
the renting price of grazing land of that character, was twenty five cents
per acre for the season.

A preponderance of the evidence clearly shows that the claim is more
valuable for its stone than for agricultural or grazing purposes, and
that the claimant is an applicant for the land in good faith, and has
made no agreement, express or implied, to convey the land, or to take
* the same up for the use, benefit or behoof of any company or corpora-
tion, or of any person other than. himself. .

I'think the land was of the character that the government contem-
plated should be sold under the provisions of the act of June 3, 1878;
that Mordecai applied to purchase the land under said law, on account
of the stone ther eon; and that the title which he seeks to acquire isnot
for the use and beneﬁt of some other person or persons, or association
of persons, other than himself. The decision appealed from is accord-
ingly affirmed. . :

I’RACTICE—APPEAL—NQTICE——RULE 48.
BUTCHER ¥. AVERILL.

An appeal to the Department will not be considered in the absence of notice to the
opposite party, although the appeal of such party to the Commissioner was dis -
missed for failure to file the same in time.

First Assistant Secretary Stms to the Commissioner of the Qeweral Land
Office, August 2, 1893,

On the 13th of Janumy, 1888, Chilli. Averill made t1mber culture
entry for the NE. % of Sec.34,T. 25, 8., R. 23 E., M. D. M., Visalia land
~ distriet, California.

On the 28th of July, 1890, Henry W. Butcher filed afﬁdawt of contest
against said entry, allegmg that the entryman had failed to comply

1600—voL 17——10
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with the law under which his entry was made, specifying in what par-
ticulars he had made default.

A bearing was ordered, which took place on the 5th of November,
1890, and resulted in a decision by the local officers on the 28th of
March, 1891, in which they dismissed the contest of Butcher, and
allowed the entry of Averill to remain intact, subject to compliance
with the timber culture law. ‘

"From that decision Butcher filed an appeal to your office, which was
dismissed by you on the 9th of May, 1892, on the ground of not having
been filed in time. You then considered the case under Rule 48 of Prac-
tice, and reversed the decision of the local officers, asnot being in accord-
ance with existing laws and regulations, and held the entry of Averill
- for cancellation on the-ground that he had failed to comply with the
_requirements of law during the second year, and up to notice of contest.

The appeal filed by Averill from your decision,upon which he sought
" to bring the case to the Department bore no evidenceof service of notice
thereof upon the appellee, and you therefore returned the saine, under
Rule 82 of Practice, and directed the local officers to notify him that he
would be allowed fifteen days within which to amend the defect.

Sueh notice was given on the 19th of August, 1892, by registered let-
ter, which was duly received, according to the return card, and on the
" 24th of September, 1892, the local officers returned the appeal to your
office, accompanied by the statement that more than fifteen days had
elapsed since notice of the defect in his appeal had been served on
Averill, and he had taken no action in the matter. You therenpon
. transmitted said appeal to the Department.

Rule 82 of Practice provides that ¢ when the Commissioner consid-
ers an appeal defectwe he will notify the pfuty of the defect, and if
not amended within ﬁfteen days from the date of the service of such
notice, the appeal may be dismissed by the Secretary of the Inteuor,
and the case closed.”

Rules 86 and 93 of Practice, require that notice of appeal, with speci-
fication of errors; must be served on the appellee, ot his counsel, within
sixty days from the notice of the decision from which an appeal is
< proposed to be taken, and the Department has uniformly held that
© “an appeal from the Commissioner’s decision will not be entertained
in the absence of notice to the opposite party.” Baird’s Heirs v. Page
(9 L. D., 188); Huntoon ». Devereux (10 L. D., 408).

The appellant has not complied with the Rules of Practice, and the
decisions of the ‘Dépa;rtme-nt, and his appeal is accordingly dismissed.
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TIMBER CULTURE APPLICATION—-SUCCESSFUL CONTESTANT.
JouN C. PURCELL.

A successful timber culture-contestant, who files an application to enter under the
timber culture law at the time of initiating contest, and secures a judgment
of cancellation prior to the repeal of said law, but fails to exercise his preference

right until after said repeal, is protected by the terms of the repealing act,
where it appears that his failure is due to the fact that he did not receive notice
of the cancellation.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, August 3, 1893.

John C. Purcell has appealed from your decision of July 21, 1892,

- holding for cancellation his timber-culture entry, made February 21,

1892, for the SE. % of 6, T. 30, R. 34, Garden City land district, Kansas.

It appears that Purcell had contested the prior timber-culture entry of
oue Oliver H. King; that as the result of said contest King’s entry was
canceled by your letter of October 7,1890; that notification of such can-
cellation was sent C. W. Wadsworth, a.ttm ney of record for said Purcell—
which notice was receipted for by George T. Crist, of the firm of “ Wads-,
worth and Crist,” Santa e, Kansas, October 20, 1890. Your decisi

. holds that “notice to Purcell’s attorney was notice to him;” and that
. by his failure to make entry under his preference right, and prior to
- March 3, 1891 (the date of the passage of the act repealing the timber-

culture Taw—26 Stat., 1095); he forfeited all ¢laim to-the land.

It appears, from the first paragraph of your decision, that at the time
of initiating his contest, Purcell filed a timber-calture application and
affidavit, He now makes affidavit that he never received notification
of the cancellation -of said entry; and he submits the affidavit of one
George T. Orist, who states that for some yéars prior to 1890, he was
partner with said Wadsworth in the real estate and loan business; that
some time in October, 1890, he received and receipted for a letter di-
rected tosaid Wadsworth, containing anotice of the cancellation of the
timber-culture entry of Oliver H. King; thatat the timeofreceiving said
letter, said Wadsworth wasnot a partner of affiant, and was not a resi-
dent of the State of Kansas; and that affiant did not mail said letter to

“the appellant, nor give him notice of its contents, *“believing it to be of

no consequence.”

The registry return receipt, signed, “Q, W, ‘Wadsworth, per Geo. T.
Crist,” would seem to corroborate the above statement..

It appears that Purcell knew nothing of the cancellation of King’s
entry until he made inquiry at the Garden City land office; that
promptly thereafter (within thirty days) he applied to enter the land; -
and that no other rights have accrued.

In view of the facts set forth, it is my opinion that Parcell had a bona
fide elaim initiated before the passage of the act repealing the timber-

_culture law, and his entry should be allowed to remain intact.

Your decision holding the same for cancellation is therefore reversed.
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CHARLES H. MOORE BT AL.

" Motion for review of departmental decision of March 1,1893,16 L.
D., 204, denied by First Assistant Secretary Sims, August 4, 1893.

APPLICATION TO ENTER—PRACTICE.
JERRY WATKINS.

An application to enter, presented while the land in question isinvolvedin the pend-
ing application of another, should be held to await the final chsposﬂ:lon of the
prior application.

First Assistant Secretary. Sims to the Commissioner of the General Land
Office, August 8, 1893.

Jerry Watkins has appealed from your decision of July 2, 1892, sus-
taining the action of thé local officers in rejecting his applicdtion to
make homestead entry of the SW. 1 of See. 27, T 126, R. 51, Water-
town land district, South Dakota.

The local officers rejected said apphcamon because—

_ Raid land is embraced in the application of H. E. Greene, previously presented and
rejected, April 23,1892 . . . . . . Thirty days from receipt of notice of my
letter to Greene were allowed him within which to appeal; during said time the
-land in question is segregated, and not subject to your application.

Watkins contends that the fact that Greene had been allowed thirty -

days in which to appeal was not sufficient reason for- rejecting his
(Watking’) application, and that you were in error ¢in holding that.
the said tract was segregated and not subject to entry.”

The local officers may have used too strong an expression in sa,ymg
" that the tract ¢“is:segregated” by Greene’s application; but they
were correct in so far as they held that Watking’ entry ought not to
have been allowed under the circumstances set forth. The proper
practice would have been to have received the application, noting the
date of its. presentation, and held it to await ‘/ohe time allowed him
[Greene] to appeal; and in case the latter failed to appeal within the
time prescribed, then Watkins’ apphcamon should have been allowed
as of the date when presented.

- It appears that Greene, within the thirty dayb allowed him, appealed
to your office, where said appeal was pending at the date of your deci-
sion adverse to Watkins; that since the date of said decision in Watkins?
case you have rendered a decision adverse to Greene; and that Greene
has appealed to the Depar tment where his case is still pending (Vol.
18, No. 224). v

Undel the circumstances Watkins’ application ought still to be held
awaiting final action on Greene’s application; and in case the decision
of the Department shall—when his case is reached—be against Greene,
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then Watkins’ application may be allowed 'as of the date when pre-

-sented, if no other objeumon appears than the prior apphcatlon of

{Greene.
Your decision is modified as herein indicated.

PRE-EMPTION-REPEAL—SUCCESSFUL CONTESTANT.
CHARLES MOORE.

A contestant who begins his suit prior to the repeal of the pre-emption law, but
does not secure a judgment of cancellation until after said repeal, has no right
under said law that falls within the protection extended by the repéaling act to
claims ¢ lawfully initiated.”

First Assistant Secretary Sims to the Commissioner of the General Land
Office, August 9, 1893.

I have considered the appeal of Charles Moore from your decision of
September 13, 1892, affirming the judgment of the local officers reject-
ing his pre-emption declaratory statement.for the SE. 4 of Sec. 32, T.
16 N., R. 20 W., Grand Island, Nebraska, land. district. -

The record shows that one Emma E. Day had made a timber-culture
entry, No. 5991, for said land. In August, 1890, Moore initiated a con-
test against it; and on April 2, 1891, Day’s. entry was canceled upon
said contest; thereupon Moore was awarded a preference right of entry
of said land, under the act of May 14, 1880. (21 Stats., 140).

No step or action asserting his preference right seems to liave been
taken by Moore within thirty days after notice of said cancellation, nor
until the 28th day of June, 1392, when he filed in the local officé a pre-
amption declaratory statement f01 said land, alleging settlement ther eon
June 27, 1892.

The locdl officers rejected his apphcatlon on the ground that the pre-
emption law is repealed, and that he failed to show that his filing was
initiated prior to the repeal of said law.

On the 2nd of July, 1892, Moore filed in the local ofﬁue his own affi.
davit, (and a corroborating affidavit of one Sldney Moore, both dated
July 1 1892) alleging: That about August, 1890, he contested a timber-
Qultme entry on the land aforesaid, and t]nt about the same date, “ he
offered to make declaratory statement entry of said premises, and that
the same was rejected and refused by the Hon. Register and Receiver

"until such time that said entry of timber-culture should be canceled;”

and that after hearing the contest, ‘ upon the evidence duly taken, the
General Land Office canceled said entry and gave this affiant a prefer-
enceright of filing on said premises:” The affiant reiterates hisoriginal
intention,—(at the time of the initiation of his contest against Enmima
E. Day)—*‘“to. file his declaratory statement on said premises.”

»
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On the 23d day of June, 1892, Moore appealed from the Judgment of
thelocal officers rejecting his %1)1)110&t10]1

" On the 13th of September, 1892, your office affirmed the decision of

the register-and receiver. Moore appealed from said decision.

In his appeal he in substance claims: '

That by his suceessful contest of Emma E. Day’s timber-culture entry
(6991) he acquired:a preference right of entry under the pre-emption
law aforesaid, ¢ a long time prior to the repeal of the pre-emption law:”
That ¢ said contest was decided prior to repealof the pre-emption law:”
And that the initiation of his contest with Emma B, Day on the 1st day
of Aungust, 18990, in respect to the land in question, was a-lawful initia-
tion of his present bone fide claim, within the meaning of the last clause
of the 4th section of the act of March 3,1891 1epezbhng the pre- empﬁon '
laws. (26 Stats., 1095.) '

. The contest Was not decided untilApril 2, 1891, the day on which the
Commissioner of the General Land Office canceled the timber-culture
“entry; for the findings. and opinions of the register and receiver re-
- portedin January, 1891, were of no effect until confirmed by the Com }

missioner. (Rules of Practice 43 to 53.) ‘
_ The contestant’s preference-right of entry as defined hy the second
“section of the aet of May 14, 1880, supra, did not and could not acerue,
_ until he had “procuved the cancellation of the timber-culture entry”
contested.

‘When he had accomplished this, April 2, 1891, the preference right
.of entry awarded him, became and was" worthless, because Congress .
had thirty days before repealed all the pre-emption laws, withdrawn
from entry by pre-emption all the publiclands, and put an end to &11
proceedings in pre-emption cases, except as follows: ‘

But all bona fide claims, lawfully initiated, before the passage of this act, (\I‘uch
3, 1891) under any of said provisions of law so repealed, may be perfected upon due
compliance with law, in the same manuer, upon the same terms and conditions, and
- subject to the same limitations, forfeitures, and contests as if this act had not heen

passed.

Therefore, unless the appellant can buug his case within the terms
. of this exceptlon he has no case atall. :

His claim is, the right to enter and pre-empt a certain tract of pub:
lic land. He initiated this claim by tendering on the 28th of J une,
1892, his declaratory statement in which he says: “Ihave on the 27th
day of June, 1892, settled and improved” the land described.  In his
affidavit filed July 2, 1892, he does not claim any settlement or improve-
ment, made by him prior to said 27th of June. Indeed he could not
even before the repealing act was passed, have lawfully made entry,
settlement or improvement on the land, so long 4s it was covered by
the timber-culture entry fvhich he contested. (Bentley ». Bartlett, 15
L. ]3_., 179 and other cases therein cited). Said cover remained until
after Congress had taken away all lawful rights of entry, or settlement
with a view to pre-emption; so that at no time hasit been in the power
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of the appellant to- Iawfully initiate his pending claim. (A. W. Hen-
drickson, 13 L. D.; 169; Alice Carter, 15 L. D., 539; Thos M. Sparrow,
14 L. D., 417))

It is 1mp0581ble to .conceive any g good reason for claiming that the
initiation on the 1st of August, 1890, of a contest against Day’s tim-
ber-culture entry, can be considered as an initiation of the appellant’s
claim of a right of pre-emption. The one was preliminary and antece-
dent to the other. The one was to be successfully ended before the
other could begin. The cancellation must be procured, before any
right of pre-emption could exist.

But even if mere chronological relation could give color of suppmt to-
thecontention that the initiation of the contest was theinitiation of the -
pending claim, the question would remain: Has the appellant complied
with the law that was before the repeal? He did not file his declara-:
tory statement for more than fifteen months after the repeal, and more
than fourteen months after he had procured the cancellation of the
timber-culture entry which he contested. He does nobt complain of
want of notice of either of these events. It would be impossible to
believe that he did not havenotice of them both. And for the purposes
of this appeal it must be conclusively presumed, that the local officers
gave the appellant the notice required by your letter “H” of April 2,
1891, which ended the Day contest. ' '

Your decision is affirmed.

CONTESTANT—TIMBER LAND ENTRY.
OLMSTEAD ¥ JOHNSON.

The successful contestant of a timber land entry is entitled to a preferred right of -
_ entry under the act of May 14, 1880.

- First Assistant Secret“ary Sims to the Commissioner of the General Land
Office, August 9, 1893.

.This is an appeal by Catherine Johnston from <your decision dated
April 23, 1892, in the case of William E. Olmstead ». said Johnston,
involving lot 7, Sec. 6 and lots 1 and 2, Sec. 7, T. 3 N., R. 2 E., Hum-
boldt, Oahfonua

P1101 to April 25, 1891, the said tract was embraced in the timber
land entry-of Alice M. Mllhg'm Olmstead contested this entry and
thereupon, by letter ¢ H” dated April 25, 1891, you canceled it.

On May 4, 1891, Johnston was permitted to file her timber land state-
ment for the land. ,

On May 16, 1891, Olmstead claiming a preference right by reason of
his sucecessful contest against the Milligan entry, presented his timber
land statement for the land which being rejected by the register and
receiver for conflict with that of Johnston, he (Olmstead) appealed.
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Pending his appeal Olmstead on July 14, 1891, filed an afidavit of con- .
test alleging that Johnston’s statement was filed in the interest of her
- husband, a transferee of Milligan, and that he (Olmstead) was entitled
to a preference right of entry. ‘

You advised the local officers that no decision would be rendered
upon Olmgdstead’s appeal until after the hearing on said contest.

The local officers transmitted the papers with a request that you pass
upon Olm§stead’ appeal, cmd a stlpulablou to continue the contest case
to July 16, 1892,

Thereupon you rendel ed your said decision of Apl i1 23, 1892, whereby
you held that Olmstead, by reason of his suceessful contest was enti-
tled to a preference right of entry.

You accordingly allowed O]mgstead’b statement and held that of
Johnston for cancellation. From this judgment Johnston appeals here,
and alleges that no mention of timber land entries being made in the
act of May 14, 1880, conferring for the period of thirty days a prefer-
ence right of enfry upon successful contestants who have ¢ procured
the cancellation of any pre-emption, homestead or timber-culture en-
try,” Olmstead acquired no such right and that consequently Johnston’s

" statement being first in point of time should prevail.

This contention is without force. In the case of Fraser ». Ringgold
(3 L. D., 69) it has been held that a successful contestant against a
deésert land entry was entitled to a preference right of entry under the
act of May 14, 1880, “inasmuch as said law is remedial and this class
of entries, if not embraced by the letter are within the reason and pur-
pose of the statute.” This ruling has been uniformly followed and as you
~ have well held ¢ the same reasons for giving the successful contestant
of a coal land entry, a desert land entry, and swampland selection the
preference right of entry will apply in the case of a timber land entry. »
Your judgment is accordingly hereby affirmed.

HOMESTEAD—SECOND ENTRY-AMENDMENT.
. HexrY KRATZ.

The right to make a second homestead entry under section 2, act of \Iauch 2, 1889,
can nob be imvoked in aid of an application to ‘“amend” an entry made and
- relinquished after the passage of said act.

First Assistant Seeretary Sims to the Commissioner of the General Land
' Office, August 10, 1893.

Henry Kratz has appealed from your decision of September 28, 1892,
affirming the action of the register and receiver denying his applica-
tion to make homestead entry of the NE.  of the SW. % and lots 6 and
7 of Sec. 19, T. 5 N, R. 5 W., Oregon C1tv, Oregon.

It appears that sa1d Klatz filed his pre-emption declaratory state- -
ment on July 5, 1889, for the N. § of the NE. 4, the SW. £ of the NE. £,



DECISIONS RELATING TO THE PUBLIC LANDS. 153

and the NW. % of the SE. %, See. 29, T, 7 TN, R 4 W., of the same land
distriet, and tlansmuted the same to homestead enmy on Septembel ~
19, of that year.

On January 30, 1890, he Voluntzully relinquished all right and tltle to
the land embmoed in his entry, and, on. January 13, 1892, he filed his
application ¢ to amend my said homestead entry,” for the land last
above described, ¢ so as to be for and embrace” the land first above
described.

From the statement made by the appllcant as set forth in your said
decision, it does not appear that there were any obstacles which could
not have been foreseen, which would have rendered the cultivation of -
the land impracticable; indeed, applicant lived on the Lmd nearly
three months and then tlansmuted his filing.

It is the duty ot every one seeking to enter land to make a careful
examination of the samne before entry. There may be cases of a pecu-
liar or exceptional character in which a second entry would be permis-
sible; but such circumstances are not shown in this case, nor will a
seeond entry be allowed by reason of erroneous advice given by one
¢“represented to be well posted in the land laws,” and whose advice,
to the effect that ¢ Congress had passed a law lately, allowing persons’
to file a second homestead entry,” causes a relinquishment of a former
entry.

It is true that the 2(1 section of the act of March 2, 1889 (25 Stat.,
854), gives the right of entry to any- person “who- has not heretofore
perfected title to a tract of land of which he has made entry under the
homestead laws,” but that act does not apply to cases wherein an entry
is'made after its passage, the Iaw in such. cases remaining unimpaired,
as set forth in section 2298 of the Revised Statutes.

“Having relinquished his entry voluntarily and unconditionally, there
was no homestead entry ¢ to amend,” and the rejection of his applica-
tion on the showing made was proper.

The decision appealed from is accordingly affirmed;

@

SISSETON INDIAN LANDS—SE‘;ITLEMENT.
MADELLA O. WILSON.

The act of March 3, 1891, opening to entry the Sisseton lands contains no penalty
for entering the reservation 15rior to the time fixed therefor in the President’s
proclamfttlon, and, although said proclamation forbids such entrance, the right
of entry is not forfeited by failure to observe said mJuucflon

First Assistant Secretary Smns to the Commissioner of the Gener al Land
Oﬂ‘ice August 10, 1893,

Thave considered the appeal of Madella O. Wilson, from your decision
of June 18, 1892, holding for cancellation her homestead entry for the
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NW. 1 of See. 34, T. 122 D N, R. 51W. VVatertown lfmd dlstmct South
Dakota. '

"~ Onthesame day that the appeal was ﬁled, an application for a rehear-
ing was filed, which was considered and rejected. The appeal brings
the entire case before me. ' '

This land is in the Sisseton and Wahpeton Indian reservation, which
was opened to settlement by the President’s proclamation, dated April
- 11, 1892, in pursuance of the act of Congress of March 3, 1891, (26 Stat.,
pp. 1036-1038, Beec. 30). - The hour fixed for the entrance of settlers upon
said land was twelve o’clock, noon, (central standard) on the fifteenth
day of April, A. D., 1892. The proclamation contains the following:

W’Varniur? moreover, is hereby given that until saidlands are opened to settlement,
as herein provided, all persons save said Indians, are forbidden to enter upon and
occupy the same, or any parb thereof.

The Secretary of the Interior causeda list of the lands so to be opened
for settlement, to be published over his signature, and he repeated this
warning.

This entrywoman filed an affidavit in her case on April 3() 1892, in
which she avers that she settled upon said tract one mmute after 12
o’clock, medn standard time, on April 15, 1892; she says:

Just prior to 12 o’clock, noon, of April 15, 1892, T was upon the ‘““right of way”
of the Hastings and Dakota Railroad Company, which “right of way” runs or
passes directly through said NW. £ of Sec. 34, T. 122 N., R.51. W. ThatI went upon
said ‘“right of way” on the evening of April 14,1892, for the purpose of making set-
tlement upon the above described tract nmnedmtely (Iftel 110011, standard time, April
15, 1892. .

You hold that under said proclamation and Miss Wilson’s statement,
she is prohibited from making entry, and the same was held for can-
cellation. You ecite in support of this, certain cases in Oklahoma. I1-
call your attention to section 30 of the act of March 3, 1891, (26 Stat.,
1039) opening the Sisseton lands, which reads as follows:

That the lands by said agreement ceded, sold, relinquished, and conveyed to the
United States shall immediately, npon the payment to the parties entitled thereto
of their share of the funds made immediately available by this act, and upon the
completion of the allotments as provided. for in said agreement be subject only to

" entry and settlement under the homestead and townsite laws of the United States,
excepting thesixtéenth and thirty-sixth sections of said lands, which shall be reserved
for common school purposes, and be subject tothe laws of the State wherein located :
Provided, That patents shall not issue until the settler-or entryman shall have paid
to the United States the sum of two dollars and fifty cents per acre for the land
taken up by such homesteader, and the title to the lands so entered shall remain in
the United States until said money is duly paid by such entryman or his legal rep-
resentatives, or his widow, who shall have the right to pay the money and complete
the entry of her deceased husband in her own name, and shall receive a patent for
the same. .

And T desire to place beside the same a portion of section 13 of the
act of March 2, 1889, openlno Oklahoma, (25 Stcbt., 1003), which reads
as follows:

That the lands acquired by conveyance frmn the Seminole Indians hereunder, ex-
cept the sixteenth and thirty-sixth sections, shall be disposed of to actual settlers
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under the homestead laws only, except as herein otherwise provided (except that
section two thousand three hundred and one of the Revised Statutes shallnot apply:

but until said lands are opened for settlement by proclamation of the
Plesldent no person shall be permitted to enter upon and occupy the same, and no
person violating this provision, shall ever be permitted to enter any of said lands,
or aequire any right theréto.

Tt will be observed that there is a radical difference in these two
statutes. In the former there is no sort of penalty laid against the
party who goes upon the reservation. In fact, there is nothing there
.prohibitinghis going upon the reservation at any time he sees it to do
so.  While in the latter, the langnage of the statute is * but until said
lands are opened for sett]ement by . proclamation of the President,
no person shall be permitted to enter upon ‘and oceupy the same, and
no person violating this provision, shall ever be permitted to enter any
of said lands or acquire any right thereto.”

Under the latter section, whoever went nupon the prohibited territory
prior to the time of the issning of the proclamation, forfeited his right
to acquire any right or title to the land forever. While in the former,
the only language which relates to the homesteading of the land, is
“that patent shall not issue until the settler or entryman shall have
paid to the United States the sum of two dollars and fifty cents per
acre for theland taken up by such homesteader, and the title to the land
so entered shall remain in the United States until said money is duly
paid by such -enfryman or his legal representative, or his widow, who
shall have the right to pay the money and complete the entry of her
deceased husband in hei own name, and shall receive a patent for the
same.”

Now, I submit that the President of the United States, under this:
section, has no authority to declare a forfeiture of the right of this
woman who went upon the right of way of the Hastings and Dakota -
Railroad Company a few minutes before the land was subjeet to entry.
There is neither an inherent nor an 1mplied power vested in the exec--
tive to visit such a penalty upon. the entryman. Hence, when you
attempt to apply the law to this reservation, whiel was made applicable -
to the Oklahoma lands, and rule the same by the decisions which were
made applicable thereto, you are doing violence to the provisions of
the statute under which Mrs. Wilson is seeking to acquire title.

‘While the proclamation warned all people not to go upon the lands
until they were opened for settlement, and they were forbidden so. to
do, yet, there is nothing in the statute which authorized the injunction,
or justified the visiting of the penalty of the forfeiture of the right npon
her for so doing. Indeed, the proclamation does not attempt to do so.
Your decision is therefore reversed, and the entry will remain intact.
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CHOMESTEAD ENTRY—FINAL PROOF—PATENT. '
Brown ». HugHES” DEVISEES.

The administrator of a deceased homesteader has no authouty under the law to sub-
mit final proof for the benefit of devisees:
In the submission of final homsstead proot by a devisee the proof must be directed
. to the entry as an entirety and not confined to that part of the land elaimed by
the devisee. But proof thus submitted without objection should not be rejected
without consideration or the allowance of & further hearing.
In the eyent of a homesteader’s death, final proof may be submitted by any one of
the devisees, and if such proof is found satisfactory, the certificate shounld issue
in the name of the devisees of the said homesteader generally. '

%

First Assistant Seeretary Chandler to the Commissioner of the General
Land Office, August 10, 1893.

I have considered the case of L. L. Brown ». John Hughes’ devisees,
on the appeal of R, G. Brooks, one of said devisees, from your decision
of April 4, 1892, involving the S. 4 of SE. } and the S. § of SW. £ of
Sec. 32, T. 1 N, R. 13 E., The Dalles, Oregon, land district.

The record,shows that on December 29, 1881, John Hughes made
homestead entry for said land; that he died on the 2d day of March,

1886, unmarried, leaving a will by the terms of which he devised to D.
R. Hurlburt the SW. 1 of the SW. 1 to Florence Jordan the SE. % of
the SE. 1, and to R. G. Brooks the remainder of the tract embraced in
his entry. In the will D. R. Hurlburt was appointed executor, but he
failed to qualify as such; the will being admitted to probate, one O.
W. Cook was appointed as administrator with the will annexed, by the
probate court having jurisdiction over the matter.

On the 15th of October; 1888, Hurlburt relinquished to the United
States his interest in the land.

On November 21, 1888, L. L. Brown filed his pre- emptmn declaratory
statement for the land embraced in Hughes’ entry.

By letter, dated May 27, 1889, you directed the local officers ¢ to
advise the devisees of Hughes that they would be allowed 60 days in
which to submit final proof.”

August 9, 1889, Brooks submitted ploof as to the land devised to
him, at Whmh tlme Brown appeared and protested against the proof,
and a hearing was had. You state, in your decision appealed from,
that the register and receiver ¢ found for Brown.”

I am unable to find,.among the papers-transmitted in the case, any
'opnuon 0T -paper pu1portmg to be the decision of said officers, other
than the following memorandum endorsed on the back of the final proof
papers: ‘“Rej. Oct. 17, 1889, Res., cult. and improvement of Jno.
Hughes insufficient.” ThlS is not signed, and there is nothing to show
by whom it was made. If this is all of the record of the action of the
local officers in deciding the matter, then, it shows an inexcusable neg-

_ lect on their part to comply with Rule 51 of the Rules of Practice, which’
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" requires them, upon the termination of a contest, to render “a joint
report and opinion in the case,” ete.

Florence Jordan, who is shown to be a minor, was not notlﬁed as
directed by your Ietter of May 27, 1889, until N ovember 2, 1891, and on

- the 8th day of January, 1892, she, by her- guardian, submitted final
proof as to all of the land in Hughes’ entry, and the local officers
approved her proof and issued final receipt thereon.

On April 4, 1892, you bheld that the proof of Brooks could not be con-
sidered, “for the reason that final proof, when made, must besfor all
the land covered by the entry, and, as a consequence, the hearmg be-
tween Brown and Brooks will not be considered.”

You further found that Florence Jordan’s final proof was insufficient
as to Hughes’ residence on the land; that it was not swtmfaetmy, and
you rejected it and held the entry for cancellation.

Brooks appeals.

In his appeal he insists that the administrator of Hughes’ estate
“made a full and complete proof of the residence and compliance with
law of and by said Hughes during his lifetime on his entne homestead
tract.” :

I fail to find in the record transmitted any proof, or anything pur-
porting to be thé proof offered by Cook, the administrator of Hu0“hes’
estate. If final proof was offered by Cook as the admyinistr ator it was
a mere nuliity, because it is not authorized by law.

_ Section 2291 of the Revised Statutes must govern in this case. It
provides, in case of the death of an entryman, that if— '
His widow, or in case of her death, his heirs'or devisee ........proves by two cred-
ible witnesses that he, she, or they have resided upon or eultivated the same for the
term of five years immediately succeeding the time of filing the affidavit, and makes
" affidavit that'no part of such land has been alienated, except as provided in section
twenty-two hundred and eighty-eight, and that he,she, or they will bear true alle-
" giance to the government of the United States; then, in such case, he, she, or they, if

‘at that time citizens of the United States, shall be entitled to a patent, as in othér
cases provided by law.

These are the conditions, and 0111y eonchmons, applicable to the case
at bar they can only be performed by the heirs or the devisees of the
deee%ed entryman. An administrator is notan heir or devisee by vir-
ture of his appointment; he is not, therefore, anthorized, under this sec-
tion of the statute, to comply with these conditions, and consummate
the homestead entry. Section 2292 of the Revised Statutes provides
the only conditions under which an administrator may consummate the
homestead entry, but that section has no application to the case at
bar, for the éntryman, Hughes, was a single man and left no “infant
Ghlld or children.”

It is claimed in Brooks® appeal that it was error for you to refuse to .
consider the proof offered by him, ¢ when the proof went to the entire
homestead tract of John Hughes.” Brooks’ published notice of offering
proof only descubed the portmn of land embraced in Hughes’ entry
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that was devised to Brooks.. His proof evidently was only intended

to go to a part of the land included in the entry; the entry is an

entirety, and the proof should be directed to it as such. If Brooks

alone were at fault in the matter of irregularly offering proof on Hughes’

entry, then, perhaps, your refusal to consider it might be justifiable,

but, in the view I take of the record, your action was erroneous, for

it is quite apparent that Brooks was offering proof in good faith; he
published the required notice, and filed all the necessary preliminary

papers, appeared at the local office pursuant thereto, and put in his

proof; theprotestantappeared, and protested the proof on other grounds;

the local officers raised no objection, but, on the contrary, the register ‘
signed and authorized the publication notice, which only included a

part of the land in Hughes’ entry, they allowed the parties to offer their

testimony, and it seems rendered a judgment thereon. Under these

circumstances, to decline to consider the proof, and cancel the enftry

under which it was offered, was equivalent.to depriving the party of a

right given to him by law, without giving him his day in court; there-

fore, I have examined Brooks’ proof and the testimony submitted at

the trial between DBrooks and Brown, as well as the proof offered by

the gnardian of Tlorence Jordan. . I tind that her publication notice of

final proof covered all the land in Hughes’ entry, and the final receiv-
er’s receipt was issued to her guardian for all of said land. This was
irregular. If Hughes’ entry shall goto patent in the end, it will issue
- under section 2291 of the Revised Statutes to the heirs or devisees of
the entryman, leaving the question as to who are his heirs or devisees
to be settled by the proper tribunal after patent issued.

In-the recent case of Bernier v. Bernier, 147 U, 8., 242, the supreme
court said, on this point:

The object of the sections (2291, 2292) in question was, as well observed by coun-
sel, to provide the method of completing the homestead: claim and obtaining a pat-

“ent therefor, and not to establish a-line of descent or rules of distribution of the
deceased entryman’s estate.

I am satisfied that ]ustice requires that further investigation be had
in order to correctly determine the respective rights of the parties;
therefore, the proceedings heretofore had in the matter are hereby set
aside, and you are directed to cause a hearing ‘to be had before the
register and receiver, after due notice to all of the parties, whereat the
devisees and all the parties concerned may submit their proofs and
testimony in accordance with the requirements of law, and upon the
testimony and proof so snbmitted the case will be readjusted and take
its regular course under the rules of practice. Either the guardian or
any of the devisees may submit the final proof under Hughes’ entry
and if final certificate issues thereon it will issue to the heirs or devi-
sees of John Hughes, deceased, and not in the name of the person
making said proof. The decision appealed from 'is accordingly mod-
ified. :
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PRACTICE—NOTICE—PUBLICATION—APPEARANCE.
RoBsB ». RIiLmy.

Serviee of notice by publication is not authorized in the absence of due order there-
for Dased on a proper showing of diligence, and 1]1"1.1)11113} to secure personal
service.

An appearance for the purpose of securing an order to take testimony by deposition
and a continuance until said testimony is taken and returned is general, and
confers jurisdiction on the local office. '

FHirst Assistant Secretary Sims to the Commissioner of the General Land
Office, August 10, 1893.

On the 1st of July, 1884, Austin Riley made timber culturs entry for
the 8.4 and the NW.% of the NW.4, and lot'1 of Sec. 22, T. 15 N, R. 40
‘W., North Platte hnd district, Nebraska.

On the 13th of December, 1890, Samuel Robb filed an affidavit ot
contest against said entry, in W}uch he alleged that the trees planted
on ten acres of said tract during the fifth year after entry, were witolly
dead prior to July 1, 1889, and that claimant had done nothing on said’
- claim during the mxth year after entry, and that hlb default ex1sted

at that date.

Notice for hearing was issued, and not being personally helved was
published in a newspaper printed in the county where the land was
located. The published notice directed the testimony to be taken before

" E. J. Short, a notary publie, at Ogalalla, Nebraska, on the 24th day of
January, 1891 with final hearing at the local office .on the 7th of Feb-
ruary, 1ollowmg

The record contains no order for the service of notice by publication
although in your decision you state that such order was made upon an
affidavit filed in the local office on the 25tk of December, 189¢. You
also state that said notice was published ‘‘once ‘in each week for four
successive wéeks, beginning on the 25th day of January, 1891, as ap-
pears by the affidavit of the foreman of said newspaper.”

You are in error as to the date of filing the affidavit for order of pub-'

" lication, and also as to the time of the publication of said notice. The
local officers certify that the affidavit was filed on the 24th of December,
1890, and the foreman of the newspaper in which the notice was pub-
Jished, makes affidavit that it “was first published in said newspaper
in its issue dated the 25th day of December, 15390.”
The proof of the mailing of a copy of said notice to the claimant, and
. "of the posting of a copy thereof upon the land, is the affidavit of the
contestant, who makes oath ‘“that on the 23d day of December, 1890,
he posted a notlce of the above entitled contest, of which the annexed
is a true copy, in a conspicuous place on said claim.” He then describes
the place of posting, and continues his affidavit by saying: “on the
23d day of December, 1890, he mailed a registered letter, containing a



. 160 DECISIONS RELATING TO THE PUBLIC LANDS,

copy of the notice of contest in the above entitled case, of which the
annexed notice is a true copy, to Austin Riley, at Lincoln, Nebraska,
his last known place of residence.” Annexed to hisaffidavitisa printed
and written notice, npon a blank used by the. local officers in gwm g
" notice of hearings.
The record contains no proof that a copy of the notice was posted in
the register’s office during the period of publication,
- On the 15th of Janunary, 1891, counsel for claimant filed an afﬁclax it
sta.tlno that his client resided two hundred and fifty miles from the
~ place of trial, was sick, and unable to travel that distance, and he
asked that his deposition be taken upon interrogatories -and cross-
interrogatories. This motion was granted, and the final hearing at the
local office was continued until February 235, 1891,

The testimony taken before E.J. Short, on the 24th of January, 1891,
was filed on the 28th of that month, and the deposition of claimant,
taken at Lincoln, Nebraska, on the 18th of February, 1891, was filed on
the 25th of that month, final heanng being continued untll the 4th of
- March, 1891,

On the 14th of March, 1891, the local officers umted in & deeision, in
which they said: :

From the tesmmony, we find that the defendant had iully complied. with the -
timher eulture law, up to the spring of 1890. "That he had expended a large amount
of money and labor on the traect, and that it was no fault of his that hehad no stand -
of timber. That. the section of country wherein this claim is situated is dry and
arid, and the growth of timber is very uncertain. That the reason why he did not
replant to timber, and cultivate the same in the spring of 1890, was his sickness and
physical inability to do so.. That the-season of 1890 was too dry to plant timber
with any prospect of growth.: We are therefore of the opinion that the elaimant has
shown entire gool faith; and that timber culture entry No. 4189 should not be
. ecanceled.

The decision of the local officers was reversed by you on the 26th of
March, 1892, and an appeal from your Judgment bl\ngb the case to the
) Department
In their decision, the loecal ofﬁcels said “the service by publication
was defective,” but they did not state wherein the defect consisted.
~In your decision you state. that-on the day appomted for taking the
testimony .in the case, before Notary Public Short, the claimant ap-
peared specially, for the purpose of objecting to the JllI‘lSdlCthll of the
Land Depaltment in said contest, and objected to such Jurlsdxctlon for
the reasons: »
1st. Because no legal or prope1 foundation has been laid by contestant for con-

structive service of notice in said contest.
2nd. Because no proper ot legal sexrvice of notice in said contest has been had upon

this claimant.
The- ‘paper on which such special appearance and obJec’mons were
~written, was endorsed as follows:

Motion .overruled for the reason that claimant has voluntarily appeared January
15, 1891, by filing affidavit and interrogatories, without objecting fo jurisdiction.
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~ That endorsement is not sigued, and there is nothing to show whether
it was made by the notary public, or the local officers. 1t seems safe -
to assume, however, that it was made by the local officers, as in their
decision, after stating that the service by publication was defective,
they add that the ¢ defect was cured by voluntary appearance of the
defendant.” In your decision, you make no allusion to said objections
by claimant, further than to copy them therein,

In his appeal to the Department, the claimant makes your faﬂure to
pass upon that question h1s first glound of appeal His specifications,
of error are as follows:. -
st Said decision is contrary to law, in that said contest should have been dis-

~ missed on claimant’s objection to jurisdiction, because of want of due and legal
service by publication, and for want of a sufficient affidavit upon which to base
constructive service upon in said case.
~ *- 2nd. Said decision 1s not supported by the evidence in the case, in ‘that the evi -
dence shows good fz ith on the part of elaimant. :
3rd. The Hon. Commisstoner misquotes the evidence, when he says thzw it shows
_ that other parties in the viecinity raised a fair number of trees, both in 1889 and
" 1890, for the evidence very. clearly establishes the fact that during the great drouth
season of 1890, nothing grew in that portion of Nebraska. Congress was asked %o
appropriate money for the sestlers, and nearly all the settlels lived on aid furnished
by more fortunate irlends in the east. o

Tam cleany of the opinion that the service of notice of contest in
this case, did not confer jurisdiction of the person of the defendant upon
the local officers. It was not & case in which service by publication
* eould propefly be made. The claimant resided in the same State in
which the land was sitnated. His place of residence was endorsed
upon his entry papers, and that it was well known to the contestant’ is
evidenced by the fact that he mailed to him at.such place, a copy of
‘the notice for hearing, even before he filed his affidavit and application
for order for publication in the local office; - After the order for publi-
cation was made, 1o copy of the notice was mailed to Riley.

In the case of Watson ». Morgfui, et al. (9 L. D., 75),'it was held that
service of notice by publication is not warranted in the absence of-an
“order therefor, based on showing due diligence and inability to secure

personal service, and in the'absence of legal notice to the defendant '
the local office is without jurisdiction.

As already stated, the record does not show that an order for servwe
by publication was ever made by the local officers. They report that.
affidavit for such order was filed December 24, 1890, but do not state
that any action was taken thereon by them. ' It is certain that the -

- affidavit filed, was not sufficient to justify suchorder, as it did not show
that Riley was not a resident of the State in which the land was situ-
ated, nor state that any effort had been made to get persomal service
‘upon him. . :

On the day set for taking the testnnony in the case, before the no.
tary public, the claimant appeared specmlly, by counsel, for the pur-
pose of objecting to the jurisdiction of the local ofﬁeers, on the ground

1600—voL 17—11 ' _
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that no legal and proper notice had been served upon him. Prior to
that time; however, said counsel had appeared in- the case, without ob-
Jjection; and had asked that his client’s deposition/ be taken npon inter-
rogatories, and cross-interrogatories, and that the final hearing at :the.
local office be continued until such testimony could be taken and re-
turned.  The motion was granted, and the final hearmg at the local
office was continued until February 25, 1891. :
~In Anderson v. Rey (12 L. D., 620), it was held that “a defendant '
may so far appear as to object to the jurisdietion of the court, either
over the person or subject matter of the suit, and such appearance is
special; but, if by motion, or otherwise, he seeks to call into action any
power of the court, except such as pertains to its jurisdietion, it is: an
appearance” In support of that proposition, the cases of Ulmer, et al.
. Hiatt, et al. (4 Greene, Iowa, 439) and Clark ». Blackwell (ibid., 441),
were elted
- Applying this rule to the case at bar, it must be held that the appear-
* ance made on the part of Rileyon the 15th of J. anuary, 1891, was a gen-
eral appearance in the case, which gave the local officers Jumsdletlon
over his person.
* This leaves the case to be detelmmed upon’ its meuts, and from a
careful examination of the evidence before the local officers at the final -~
hearing, T am satisfied that the eoncluslon reached by them was cor-
rect. ‘
The contest of Robb is therefore dlsnussed and the entry of Rlley

' will be.allowed to remain intact, subject to hle future and full eomph-

- ance with law, 'The decision appealed from is 1eversed

SETTLEMENT RIGHTS—;OICLAHOMA LAﬁDS.
HURT ». GIFFIN.

"As between two claimants for Oklahomalands, each of whom allege settlement in the
" afternoon of the day on which the lands were opened to settlement, priority of
right may be properly accorded to the one who first reaches the tract and puts

up a “ stake” with the announcement of his claim thereon, where such initial act
of settlement is duly followed by the establishment of residence in good faith,

Hirst Asszst(mt Seeretary Sims to the Commissioner of the G—eneml Lcmd
' Office, August 11,.1893. «

I have cons1de1ed the case of William S. Hurt . Ablel W. Giffin; on -
ka,ppeal by the latter from your decision of March 16, 1892, holding for
. cancellation his homestead entry for the SW., 1 of Sec 14, T. 16 N,, R,

TW., Kingfisher land district, Oklahoma, Terrltory yand also from your
ruhng of May 9, 1892, 1efusm0 his motion.for a rehearing or new trial.

Austin H. 01i11t0n, Leport Oampbellf and William- A. Jarrett had each
initiated a contest against said entry, and Dby your order of April 2,
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1890, the four cases Were‘ consolidéted, and one hearing was held, em-
bracing all the cases. OClinton and Jarrett each made default at the

"hearing, and their contests were dismissed by the register and receiver,

from which no appeal was taken.  Campbell appeared by attorney,
and filed in the case his rejected application; his attorneys cross-ex-
amined witnesses, but offered no evidence; the local officers dlsmlssed'
his eontest from: which he did not appeal.

This left.the contest between Hurt and Giffin only, on the latteﬂs '
appeal from the decision of the local officers, recommending  his entry
for cancellation, and on your afﬁrmance of their action, he again

- appealed,

The testimony is quite voluminous, and somewhat confused by that
- portion of it relating to Campbell’s attempted entry, but having care:

~ fully reviewed the entire record, I am clearly satisfied: that Hurt was
* first on the land.

He says he rode a brown horse from the line dlrectly to the land;
that he put up a stake on it at 10 minutes past 12 o ’clock, noon, Aprﬂ )
22, 1889, and put a card on the stake inscribed ¢ This claim taken by
W S, Hurt 10 minutes past 12 o’clock, April 22.” He then went to a
surveying party near by and assisted in a survey to get a corner of
this tract determined. The strveyor, Mr, Miller, ran certain lines and

_came to the south-west corner of the tract in controversy. He says he

saw the stake that Hurt had put up~—and he identifies the card offered . .

" in evidence, as the one that was on the stake—but he suggested to
" Hurt that he put up another stake and card and mark the tract more

plainly. It appears that Hurt then went a short distance on to the .
~ tract, from the south-west corner, and put up a stake about four feet
high, and about two inches in diameter, and built a mound up around
it, on which he put another and larger card, on which he wrote, “’l‘his :
clzum taken, or surveyed, by W. S. Hurt, Co. X., 106 Ills, Vols
o’clock and 25 minutes.” He thinks he Wrote ¢ suweyed ? but saJys ‘
“some one took the card; and the word may have been “taken,” instead
of “gurveyed.” After this he went to Kingfisher to file a soldier’s
homestead declaratory statement for the tract, but the office was not
open. He says he returned to the land and found three other stakes
upon it, one by Busher, one by Jarrett and one by Northup, but saw
none by Giffin. He says that he slept on the land that night, in the
timber.

Counsel for Giffin say that on cross-examination, Hurt admitted that he ‘
did not sleep there. He said on cross-examination that he slept “abous
-forty rods from the west line, and about forty from the north, in the
timber, on the creek.” This would placehim on the land about ﬁfty six
rods south-east of the north-west corner. - He was in theline at the land
office between 3 and 4 o’clock next morning, and he reached the receiver
about 11 a. m., with his papers prepared for a soldier’s homestead de-
claratory s’catement ﬁhng He was informed by the officers that an en-
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try had been made for the laud they took his papers, however, Wluh
oub formally 1eJect1u0 his- (mpph(,atlon, and he says that he offered to ..
pay the fees and commission, but that the receiver would not take the
money. He went out of the office, and back to the land, and that after-
noon secured a team and plow, and tried to do some br efbkmg, but the
e glound was 8o hard that after scratching a few furrows, he quit. . He
- says he slept on the land again on the night of the 23d and 24th, and a
good many nights after that, Dbefore he got.his house built; he says he
was on the land neally every day in May. He dug a place “like a
foundation for a house”, and put up four stakes here. - Early in May, it
havmg rained Qfﬁclently to moisten the ground, he plowed about two
acres of 1and He says lumber’ was s0 sedrce and-so high that he Was
delayed in building his house, but he had it completed in the latter
partof J uly ‘Tt is a good frame house, with shingle roof, good siding,
papered inside over head and on two s1des, and cost about $108. His .
family moved into it about Auvgist 2or 3. In May he also planted corn,
beans, sugar-cane, ete., and has since made other improvements,—fene-
ing, breaklng, ete. HIS residence has been continuous since his settle-
ment, and his improvements are fauly good, as good he says, as hlS
:clrcumbtances would per mit.

. Hurt says he never saw Giffin on the clalm untﬂ about the 6th or 7 th
of May Giffin claims that he reached this tr act at 12 minutes afer.12
. o'clock, noon, on April 22, 1889, and set up a piece .of shingle four or’
~‘f'we inches wide and about a° fooﬁ long, and pla,ced two clods -against it,
and wrote on the shingle ¢ I hereby claim the SW. % of section 14 as
L omy homestead 7 he then rode to theland office, and fouud a-notice on
the door demo that -the office - would not ‘be opened until the next’
morning, April-23d. That afternoon he and D, K. Cunningham went
to-Unele John’s Creek for water, (Uncle John’s Creek runs across the
- corner of the land) and he pomted out to Cunningham his shingle.

It appears, however, “that during the afternoon of the 22d he went to
» the NW. 1 of section 22 and putup a stake with a card on it, announc-
ing that. he had settled on this tract, and claimed it as his homestead
He stald in Kingfisher that night, and on the morning of the 23d he

was in line at the land office, being number six, with papers prepared

to enter the N'W., %} of sectlon 22. One, Erwin wasin line immediately
in front of him.
It appears that he had some 1nt1n1f1t10n that Erwin had selected this
- tract, for be offered him $500 if he would exchange places and give him
* (Giffin) the first chance. ' Erwin asked to see his papers, and on their
‘being produced, refused the $500, and told Giffin that he had settled
~ on the tract and intended to enter it ‘Giffin then said that he would
" get a tract near town; he sent for a pen ‘and some ink, and changed
the description in his application, while in line, to ma,ke it cover the

" landin controversy, and being in front of Hurt, secured the entry which

he claims. He claims that he did not abandon his settlement on sec-

.
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“tion 14 when he :made his settlement on section 22, but says he had -
papers partly made up for both, so that if he could: not get the SW: l’
of section 14, he would take the N'W. L of section 22, but itis qmtef'
evident that he intended to take the ‘\TW 4 of section 22

Harper H:.-Allen testifies that he was in the line on the morning of

“the 23d, heard some talk between Erwin and Giffin, saw Giffin take out
his eutl y papers, and saw the description, and knows it was in section

© 22; he was interested in that section, and says he is not nnstaken, as’

be was. close to Giffin, but behind him. !
‘Giffin, it appears, did not return to the land in contlovelsy until
some time early in May, but he has built a house and made quite exten--

sive improvements, and has his family there and resides upon the tract. N

It is shewn that his improvewments are more valusble than those of -

Hurt, but this does not enter into the determination of-the case, as’

Hlllt’b good faith is not %euously questioned. ' -
_ Giffin, when on the stand, said, “I am claiming the land now in dis<

pute by reason of prior settlement and- by reason of my homestead .

entry.” He does not know of any one who saw the shingle, except'

Cunningham. : .

Cunningham testifies that on the’ aftemoon of the 22d of April, 1889,
he and Giffin went to the creek to get a pail of water, “crossed over'

- the land in dispute, and while on the land, Mr. Giffin showed me his’

' - stake that he had placed there, with a card on it,-on which card there

- Wwas a notice written, that he claiméd the land as his homestead.” =~

- One, R. 8. Plunkett testified to a conversation with Giffin, in which:-

" he told witness that he could have gotten Fossett’s claim if he had:

wanted it, but that he rode right on past that, and went about three

miles e&st of town, and couldn’t see anything he wanted, and he came

. rback on Uncle John’s Creek and settled.

Kingfisher is in the north pavt of section 15; Fossett’s entry Was for
the NW. 4 of said section; See Kingfisher Townsxte v. Fossett (14 L.
‘D., 13) the tract in controversy JOlIlS on the east, but is south of King-
ﬁshel
" Hurt is corroborated as to attemptlng to plow on the 23d; the plow-
ing was of no value, but it marked the land enough to show that it was
taken; this;, however, was after. Glfﬁu’s entry. Heisalso corrobor ated '
as to udmg a brown horse.’ :

- Counsel for Giffin assert that an entry is entitled to the presumption:
of -validity, and that the burden of showing that it is invalid is on the
attacking party. This is certainly a very sound principle, and a safe
rule to follow.. They further claim that Hurt must show a valid set-

tlement on the land prior to Giffin’s entry, or-his (Giffin’s)‘'entry most -

remain intact., This is also a sound proposition, and Hurt’s settlement
must be such as would initiate a homestead right. -

‘Counsel have gone at length into what constitutes a settlement, and -
" ‘have cited cases showing where the Department has held that “setting:
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up-a boand” w1th notlce on 1t that the claim was taken, was not suffi-
cient, and that digging a few post holesina ‘“gully” on atract of land,
and laying fifteen stones in the form of a house foundation was not
sufficient to make a settlement 110ht ~

In Thompson ». Jacobson (2 L. D., 620), clted “’lhe testimony shows
that Thompson was a visitor at hlS brother’s lhouse, on land near by,
(the tract in dispute)in December, 1879, and then erected a board upon:
the tract filed upon, (by Jacobson) statmg thereon his elaim to it, and,
without any other act indicative of settlement, returned to his home in
Towa.”  In his absence the land was filed upon; when he returned to
Dakota, he and his family went to his brother’s house, then they moved
into a house his brother had bml’r where he remained a few days “look-
ing fora tract to file upon?. Hlb brother had filed for him on the tract
upon which the house was built; this he sold for $45, and then went to
 the tract upon which he had set up the board, and claimed it, but it

was held that his acts were not sufficient to make a valid settlement.

. “In the other case cited, Davis v. Davidson (8 L. D., 417), it appears -
that Davis had a filing on a tract of land, had lived on it about three ‘
years, and had quite expensive nn]novements thereon,—a good house, ‘
granary, sheds, fencing, and forty acres in cultivation, but he had failed.
4o make his proof within thirty-three months. One, Emerson, with

whom Davidson lived, told him that the claim could be “jumped”.

. These men went at dusk one evening, and in a “gully” on the land,
they dug eight post holes, about eight inches deep, set up two posts;

" laid fifteen rocks, some small and some large, in a rectangular form,
~and went away. The Department held that Damdson acquired -no
rights thereby. .

. The settlement of Hmt was very different from" the cases cited
(/ounsel for Griffin speak of settlements made in Oklahoma, and appear
to realize the peculiar conditions of the opening of the Territory, and
-the difficulties that surronnded the settlers, but they elaim that there
'was no new law or new regulations made for it, and they insist that

Hurt be held strictly to the rulings heretofore made, and that by these,
e had no,settlement on the land on the 22d of April, 1889. They say
substantially, that setting up two stakes with cards on them, with a
mound around one, running one line and fixing a corner of the land,
* and sleeping on the tract, were not such acts as would initiate a home-
stead right, yet their client, who is a land lawyer, and familiar with the
conditions that confronted the settlers in Oklahoma; and what Was con-
sidered a settlement among the people there, claims that putting up a
shingle, with. hlb claim inseribed thereon, was a sufﬁclent act of settle-

ment.
“- Tt is a notorious fact, that in the great race for homes in the Te111 ‘
: tory, he who first reached a tract and staked it, was 1egaxded as the -
prior settler, and as eager as Inen were to- secure homes, this kind of °
settlement was generally respected by the honest people who rushed

.
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~into the Territ‘oi'y, for as a matter of fact, to stake a claim, or dig a \
hole, or put up a wagon sheet or tent, was about all that the great-
majority of the settlers could accomplish in the afternoon of the 22d
of April, 1889, circumstanced as they were, and very many settlements
have been held valid in Oklahoma, that were no better indicated,
fixed and determined than was the settlement of Hurt. This settle-
ment has been dilig gently foliowed up, until it has mpened, into & good

- home, good faith being manifest at all times.

- Had it not been for Giffin’s interference, he would have had his filing.
on the land, and every act would have related back to the moment he
‘went upon the land and staked it, intending to make it his home.

~ Taking all the evidence in the case into consideration, I am led to -
seriously doubt Giffin’s statement about the shingle. What he said to
Cunningham was incompetent, but it went in to aid in filling the vol-
ume, and when Cunningham came on the stand, he did not corroborate
the “shingle” story, but says that he saw a stake with « card. on it,
and writing on the card, which was evidently the stake set up by Hurt,
or one of the ofher t]nee men who staked the claim that afternoon,
besides, if Giffin passed Fosset’s claim, and rode two or three miles

" east of town, it would be long after one o’clock before he could reach

the claim in dispute. But even if he had stuck the shingle as he says, o

it was.a no better act of settlement than was the stake and card of
Hurt, and leaving it, and gomg on to section 22 and making equally as
good a settlement thexe, was an abandonment of the settlement on
section 14, which fact is supported by the preparation of papers for
the N'W. % of section 22, and his conduct at the land office.

I am forced, from the evidence in the case, to find that Hurt was not
only the prior settler, but takmg all the facts, and the surrounding
clrcumstances, together with his subsequent conduct up. to the initia-
tion of the contest, T find also that Hurt had a valid settlement on the
land on April 22, 1889 and that he was, in color of law, in possessmn
of the claim when Giffin’s entry was made.

This disposes of the case. There are twenty asmgnments of error,
.each of which has been fully considered, but I deem it nnnecessary to
discuss them in detail. The motion for reheaung was properly over-
‘ruled, as it was clearly shown that the affidavits in support of it, were -
secured. by false statements and trickery. Hurt did right in filing
affidavit of contest instead of taking an appeal, which could avail him
nothing. The affidavit was filed the same day that Hart was notified
of the rejection of his application, and was therefore in time. = The affi-
davit against Giffin’s entry was corroborated by two witnesses. The
imperfect application, while pendmg, unacted upon, preserved Hurt’s

_rights. See Banks v. Smith (‘> L. D., 44); also State of California v.
~ Sevoy (9 L. D., 139).

© - Giffin made entl y for the. land knowing of Hurt’s settlement, and the
equities of the case are all w1th Hurt, and the law faurly conbmued
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gives him the land as prior settler.. Your decision is thel efore affirmed,
the entry of Giffin will be canceled, and Hurt will be allowed to make '

- entry for the land

SOLDIERS’ ADDITIONAL ENTRX'—CONFII%BIATION .

QuINCY A. SHAW,.

A soldier’s additional homestead entry based on an. invalid certificate of right is con-

firmed under the body of section 7, act of March 3, 1391, if other wise within the
- terms of said section.

The act of March 3, 1883, conferring the right of pulchase upon transferees holding

- under invalid certificates of the additional homestead right; does not restrict the
confirmatory operation of section 7, act of March 3,.1891, but provides for a class
of cases not confirmed by that act.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, August 11, 1893,

- On the 25th day of May, 1882, James *\IcReynolds applied at the land"
office at Fargo, Dakota, to make homestead entry for the SE. £ of the
SW. 1 of Sec. 8, and the NE. % of the NE. 1 of Sec. 32, T. 146 N R. 58
W., as addltmnal to his original homebtead which he entexed at Sprmg-

,ﬁeld Missouri, September 13, 1867.

‘ He presented a certificate, 1bsued by your office on the 24th of J ulys -
1830, in which it was certified that he was entitled to make a new ad-
d1t1ona1 homestead entry of not exceeding ewhty acres, as prescribed
in section 2306, Revised Statutes of the United States.

- The locallofﬁcers thereupon-allowed his application and issued to him
final certificate and receipt number 1003, in which it was stated that
¢ on presentation of this certificate to the Commissioner of the General
Land Office, the said - James McReynolds shall beé entitled to @ pafcent
for the tract of land above described.”

On the 20th of April, 1891, you held this entry for cancellatlon for
illegality, because ¢ McReynolds had-exhausted all his rights ander

. the homestead law before this entry was made.”

On the 8th of June, 1891, the local officers transmitted to your oﬂice

“a motion made by the attomeys for Quiney A. Shaw, who was shown

to be the present owner of the tract, for a review of your decision- of
April 20, and the patenting of the entry under the act of March 3, 1891 '

’ “which momon was denied by you on-the 18th of July.

An appeal from your decisions of April 20, and of July 18, 1891
bunos the case to this Department.
- In your decisions you state that the entry made by McReynolds: at
Springfield, Missouri, on the 13th of September, 1867, for eighty acreés
was patented on the 20th of August, 1873. You aJlso state that he
made an entry on the 10th of July, 1875, at Duluth, anesota, for

~ ‘eighty acres, which was patented on the 23d of November, 1875, and one -
- fora like quantity of land at Detroit, Michigan, on the 10th of June,
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1878, which was canceled for -conflict with ‘prior entry, on the 24th of _, ~

J uly, 1880, the day on which you issued to him a cer tificate, stating that
he was ¢ entltled to make a new additional homestead entry of not ex-

ceedmg eighty acres.”
- T am clearly of the opinion that the local officers were _]ustlhed in

recognizing and in giving full force and effect to your certificate of July
24, 1880. It was issued under the broad seal of the “ United States
‘Geeneral Land Office,” and bore the signature of the Commissioner of
that -office. Eleven years after. the issuance of that certificate, and
nearly ten years after a final entry had. been made thereunder, you
state that in issuing it a record in yom ofﬁce was ¢ appalentlv over-
- looked.” _
Section 7 of the act of March 3, 1891 (26 Stat., 1095), made provisions N
for the protection of bona fide purchasers or incumbrancers of lands
covered by such final entries,in cases where the purchase or incum-
~ brance was made after final certificate and prior to March 1, 1888;
“qunless npon an investigation by a goyernment agent fraud on the-
part of the purchaser has been found.” . ' h
The land in question passed through several hands after final certifi-
cate and prior-to the first of March, 1888, before it became the prop-.
erty of Shaw, at one time being incumbered with a mortgage for sixty
thousand dollars. Aeccording to the abstract which forms part of the
record of the case, Shaw derived title to the lands through a sheriff’s
deed, the consideration named therein being eighty-seven thousand
seven hundred dollars. Neither Shaw nor any of the owners of the
land after it passed out of the possession of McReynolds, is charged
with fraud. These facts show prima facie that the case has all the

elements required to bring it within the provisions of section 7, of the -

‘act of March 3,1891. That section made no ljrovisi'ons for punishing :
. “bona fide purchasers or incumbrancers” for frauds perpetrated by
the entrymdn, nor for mistakes made in the Land Office. In fact in
the case of Joseph S. Taylor (12 L. D., 444), it was distinctly held that -
- fraud on the part of the enfryman Would hot defeat the conhrmatory
- provisions of said section, where no fraud- on the part of the purchaser
was found. The same rule has been followed by the Department in all
cases presenting similar questions.

It followa, therefore, that the entry in question comes clearly within
the provisions of section seven of the act of 1891, and is conﬁrmed
ther eby

On the 3d of Mar ch, 1893, Congress made provisions for entries simi-
lar in character to the one in the case at bar, but which might not, per-
haps, come within the provisions of the statute of 1891. In an act
“making appropriations for sundry civil expenses of the Government,
for the fiscal year ending June thirtieth, eighteen hundred and ninety-

. four, and for other purposes” (27 Stat., 593), it was provided:

That where soldier’s additional homestead’ entries have heen made or initiated. )

upon certificate of the Commissioner of the General Land Office of the right to make -
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such entry, and there is no adverse ¢laimant, and such.certificate is found erroneous

. orinvalid for any cause, the purchaser thereunder, on making proof of such pur:

; chase, may perfect his title by paymient of the government price for the land bub
. no person shall be permitted to acquire more than one hundred and sixby acres of
: pubhc land through the location of any such certificate. :
‘While that provision could be apphed to - entries like the one under
consideration, I am of the opinion that it was not 1ntended by its
passage, to restrict in any manner the force and effect of sectlon seven
of the act of March 3, 1891, but rather to provide for:a elass of cases
- not confirmed by that act. It therefore ‘allows the purchaser of land,
entered upon erroneous or invalid certificates, to perfect title to "thev,
“same, by proving the purchase, and paying the government price there-
for, without requiring that the purchase should have been made prlor
“to March 1, 1888. ‘ :

The declsmus appealed from are 1eversed and upon proof 1eq111red
by circular of instructions of May:8, 1891, (12 L. D., 450), being fur-
nished to your office within ninety days after service of notice of this

-lecision upon said transferee, patent will issue for the land; as pro ovided
in'said act of Malch 3, 1891.

L]

SOLDIERS’ ADDITIONAL HOMESTEAD-CONFIRMATION:
'CARROLL SALSBERRY.

A soldiers’ additional homestead entry, allowed on. a certificate of right issued ‘on
account of service in the Missouri- Home Guards, is confirmed by the proviso to
section 7, act of March 3, 1891, if otherwise within the' terms - of said section.

Fwst Asszstant Secretary Sims to the Commissioner of the General Land
" Office, August 11, 1893.

On Febluzny 20, 1872, Carroll Salsberry made homestead en’cry for
the S. W. loftheS E. } of Sec. 6 and the N. W, { of the N.'W. £ of
Sec. §T.39 N. R. 18 W. contammg eighty acres at the]ocal land ofﬁce
at Boonville, Mo., upon whleh he Teceived a patent’in 1884. o
On June 2, 1879 ‘he made a soldiers’ additional homestead entry for
the 8. 3% of the N. W. % of See. 20, T., 15 W R. 41 E., Walla Walla,
~ Washingten. His 1“1ght to make thls entl v was based on servicein the
~ Missouri Home Guards and from a report made by the Assistant Ad- :
jutant General, it is seen that according to the report of ‘the Hawkins
Taylor commission, Salsberry was enrolled August 15, 1861, at Cam-
den Co., in Co. “A” Osage Co. Mo., Home Guards and dlS(,hmged De-
cember 90 1361,
© On Augnst 15, 1878, he apphed to you for a cermﬁcatmn of his r1ght
to make an additional entr ¥, and with all thé facts before you and after
- considering the application, on November 11, 1878, in-accordance with
official circular of May 17, 1877 (4 C. L. 0., 37), you. certified that he
was_ ‘“entitled to an additional homestead entry of not exceeding ‘
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hty acres as provxded in Seetlon 9306 Revmed Statutes of the United

States.”

On March 9, 1891, you held the entry for c&ucellatlon as illegal being

based upon servige in the Missouri Home Guards the members of which
organization you held are not entitled to additional entries, citing

Smith Hatfield et al. (6 L. D., 557) and Ohauncey Carpenter (7T L. D,y

236).
I am of the opinion that the case 13 WLthm' the purview of the seventh

section of the actof March 3, 1891 (26 Stat:, 1095). The proviso to said

section provides that: :

- After the lapse of two years from the date of the issuance of the receiver’s receipt
upon the final entry of any tract of land under the homestead, timber-culture des-
ert land, or pre-emption laws or under his aet, and when there shall be no pending
contest or protest against the validity of such entry, the entryman shall be entitled
to a patent eonveying the land by him entered, and the same shall be issued to him;

’bub this proviso shall not be construed to 1equire the delay of two years from the
date of said entry before the issuing of a patent'therefor,

The-entry in.question was made on June 2, 1879, at that time the
rales of your office endorsed by the Department permxtted such entries
to bermade; in fact on November 11, 1378, about six months before the
entry was made, you solemaly certified that he had a right to make the
entry; it was made and has been allowed to stand all these years and
until March 9, 1891, when you keld it for cancellation.

More than two years have elapsed since the issuance of the receiv-
er’s receipt on the-entry in question and there was not, on March 3,
1891, when the act was approved any pending contest or protest
against the validity of said entry, said entry is therefore confirmed
under the proviso to said section, and for this reason yourjudgment is
reversed. You will issue a patent for the land included in said entry.

!

‘CANCEL—LATION—-SEITLEMENT—FINAL PROOT PROCEEDINGS.‘
fiovgHE 2. OGDDN BT AL,

A judgment of cancellation takes effect as of the daterenderéd, and the land released
thereby from appropriation, becomes subject o entry as of such date, without
regard to the time when such judgment is noted of record in the local office.

No rights are secured as against the oovernment by settlement on land withdrawn . -

from entry, but, as befween two clmman(:s for such 1and, pnomty of settlement
may be considered."

A transferee tales no greater interest in the hnd than s possessed by the omomai

entryman.

Final pre-emption certificate should not issue during the publication of notice, by

an adverse claimant, of intention to submit proof under the pre:emption law.

First Assistant Secretary Sims to the Commissioner of the General Ldﬁd
L Office, August 11, 18935. :

The land mvolved in’ this controversy is the S. 4 of the NW. I and
~the N, % of the SW. 1 of Sec. 15, T. 25 N., R. 2 2 K., Seattle land district,
Washlngton.
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On the 13th of Decembel 1889, Samuel H. Lough filed his pre- emp- :

tion declaratory statement for the land, a,Hegmg sett]ement on the 22d°

of November, of that year.
On the 16th of December, 1889, James I. Ogden tiled his pxe emp-

“tion declaratory statement f01 the same land, alleging settlement on
the 24th of November, 1889. ‘He submitted final proof, and received

' final certificate, on the 13th of September, 1890.- No special notice of

© Ogden’s intention to submit final proof was given to Lough, and he was
not aware that such 13100f was to be made until after it had beeu sub-

_mivted. . ~ Lo

“Lough gave notice on the 5th of J une, 1890 of his mtenmon to sub-
mit final proof on the 25th of September, of thcmt year, a,nd pubhcatwn
was duly made, specially citing Ogden. ,

Upon learning that Ogden had already submitted final plOOf Lough

‘applied for a hemma, to determine the respective rights of the palmes,
alleging that his settlement was prior to that of Ogden, that his resi- .
dence had been. continuous, that 111s improvements were valuable, and
that he never received notice of Ogden’s intention to make final proof.

Hearing was appointed, and was. attended by Lough and his wit--
nesses, and by Frank P. Ray, transferee of Ogden, with his witnesses.

- The local officers, on the 15th of July, 1891, rendered a decision in
favor of .Ogden, which was reversed by you on the 21st of May, 1892,
Axn appeal from your judgment brings the case to the Department.

The land in question had been settled upon by Miss Lucretia H. His-

- cock, on the 4th of February, 1854. She filed her pre-emption declara-

‘tory statement therefor on the 6th of that-month; and made‘final proof,
and received final cer tificate, on the 6th of April, 1885, Her entry was
. attacked by the government, on the 12th of July, 1886, for non compli-
ance with law in the matter of residence, etc., and was canceled by
* your decision of December 5, 1889. The fact of such cancellation was
entered npon the records in the local office on the 13th of December,
1889, and at a later hour in that day, the pre- emption declaratory state-
< ment of Lough for the land was accepted and placed on file,
.~ 'While the government’s proceedings against the enfry of Miss His-
. eock were pendmg, Ogden offered his pre-emption declaratory state-
" ment for the land, which was refused. He appealed from the action of

-+ the local ofﬁcers, and you affirmedl their decision. Your “judgment

.- “became final, on account of no-appeal being taken therefrom, -
"' In Ogdew’s final proof, which was introduced in evidence atthe hear-

ing, by Lough, he swore that he first made settlement on the lind on =

. _the 24th of November, 1889, and first established his actual residence
- thereon on the 13tk of Decembel 18389, He further made oath-that
his'first act of settlement was to build a cabin; that thele was already
a shake cabin on the: claim, some ditching . and some road Work and
that he did not purchase these 1mprovements He p] aced the Value of

‘his improvements at $350. T
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 He was not present at the hearing, but there was offered in evidence
.a paper executed. by Miss Hiscock and himself, bearing date the 7th of
_ December, 1889, in which Miss Hiscock granted to him permission to-
occupy her pre-emption claim and the improvements thereon, and gave
him power of attorney to protect the claim until her entry should be
ﬁnally canceled, and waived all heér rights to make homestead entry
for the land. - In consideration of this agreement on her part, Ogden
agreed to give her his note for $259. 35, payable in six months.
- It was admitted, as part of the evidence in the case, that on the 19th
of December, 1890, James F. Ogden transferred his interest in the land.
in contest to ank P. Ray, by a warrantee deed (except as against a
mortgage for $500), expressing a consideration of $4500. ' )
It will be observed that the agreement between Miss Hiscock and
Ogden was made two days after her entry had been canceled by you,
and that his conveyance to Ray was while the contest agamst his claim
to the land was pending.
~ On the part of Lough the testimony showed that ke Went on the land
on the 22d of November, 1889; that he had the lines of the tract run by a
surveyor that day, and Wlth the aid of H. F. Richards, he cleared off
thirty feet square, chopped down some trees, cut some logs and notched
them, and put down the foundation for a house. He then went away
for supplies, refurning on the 30th of November. Heslept on his claim
that night, and the next day resumed the work of building his house,
upon which he was engaged until the 10th of that month, when he
went to Seattle to file his declaratory statement for the land. '
. Without going into any details as to the residence and improvements -
. of the parties upon the land, after their first acts of settlement, T find
that both Lough and Ogden complied with the requireménts of the pre-
emption laws in those respects, up to the time that each submitted final
proof. That of Ogden was submitted on the 13th of September, 1890,
as already stated and that of Lough on the 25th of the same month,
which was suspended pending the final disposition of this contest.
~ After Ogden received his final certificate he gave to ¢ The American
Mortgage Company of Scotland, limited,” a mortgage for $525 upon the
land, as security for a loan to him of that amount, and said company
appeals to the Departinent from your judgment in the case. - The com-
pany insists that it should be held that Ogden’s settlement should date -
from August, 1889, when he presented his first pre-emption declaratory
statement for the land, which would give him a prior and better right
thereto th(mn could be claimed for Lough, who made no settlement thereon
until November 22, 1889,
' This position certamly cannot be maintained, in view of the fact that
Ogden allowed your decision to become final, Whlch held that his applica-
tion of August 1889, to file for the land, was properly rejected, and in
view of the further fact that in the final ploof submitted by him on the
13th of September, 1890, he made oath that his first settlement upon the
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land was made on the 24th of N ovembel 1889 and that he first esta,b
- lished his resideuce thereon, on the 13th of December, of that year.
“The counsel for Ray insist that it should be held that any settlement.
. made upon the land, by either Lough or Ogden, prior to the cancella-
tion of the entry of \hss Hiscock, was illegal; that they were in faet
mere trespassers, and could gain no rights by their acts of trespass.
It is then claimed that the entr y of Hiscock was not canceled on the
- records of the local office until the 13th of December, 1890, and that the .

- proof shows that upon that day Ogden was at Work upon the land in.

question, while Lough was in the city of Seattle, filing h1s pre- emption
~ declaratory statement therefor.

The trouble with this posmon is, that the Department has 1epeated1y

-beld that a judgment of canecellation takes. effect as of the date ren-
dered, and the land released thereby from appropriation, becomes. sub-
ject to entry as of such date; without regard to the time when such

judgment is noted of record in the local office. Perrott . Oonnick (13
L. D., 598). In that case it was said:

The minuting of the fact that such judgment had been rendered tipon the record
book in the loeal office, was the mere ministerial act of the officer’ charged with the
duty, and formed no pa.lt of the judgment, and ne1t]1er estabhshefl nox limited any

: 'mghts

Tn the case at bm the entry of Miss Hlscock was canceled by your
judgment of December 5,.1889, and the proof shows that on that day
Lough was at work building" his house upon the land in question. - The
position taken by the counsel for Ray, therefore, does not help their

" client; as the judgment of cancellation took effect on the 5th, instead
of the 13th, of December, 1839, ' It washeld in Pool 2. Moloughney ar.

. D. 19(), that a settlement claim on land covered by the entry of
a,nother, attaches instantly on the cancellation of such entry.

' The case last cited also held that no rights are secured as against the

government by settlement on land withdrawn from entry, but, as be-
tween two claimants for such land, priority of settlement may be con-

sidered. The same doctrine was repeated in Hall »." Levy, on page 284,

of the same volume. The settlement of Lough upon the land in ques-
tion, was two days prior to thatof Ogden, according to all the evidence
in the case. His rights ih the land are, therefme, superior to those of

- Ogden.

A transferee takes no gleater interest in the land than is possessed
by the original entryman. A. A. Joline (5 L. D., 589); Charles W..

~ McKallor (9 L. D., 580); James Ross (11 L. D., 623). In the recent case
~of Johnson, ¢t al v. M¢Keurley (16 L. D. 152) this question was dis-

" .cussed, and on page 156 it was said:

After final certificate, McKeurley liad a right to sell the lcmd but of course the -
purchaser took no greater interest therein than ‘the entryman possessed. The dctof-
March 3, 1891, (26 Stat,, 1095) afforded protection to allpurchasers or incumbrancers
after. ﬁﬁal certificate, in all cases where the purchase or incumbrance was made prior
to the 1st of Mareh, 1888  That act, however, affords no relief to Denny, and under
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the ruhnns of the-Depar tmenf “he must defend the ently of McKeurley until patent

) IIS secured. .
Ray, and the American Mo1tgage Company, limited, in the case at

bar, occupy no better position than did Denny, in the case quoted fr om,
The deed of the one, and ‘the mortgage of the other, were taken after -
final certificate, and also after the 1st of March, 1888, Both were also
taken after a hearing had been dirécted in this contest.

‘The local officers were in fault in issuing final eertificate to Ogden,
while the notice of Lough of his intention to subinit final proof was

being published. Still the transferee and the mortgagee were in fault, =~

in not exercising more caution and care before parting with their money, -
‘and .they must seek relief in their remedy at law, as the Department
cannot afford it to them in this dCﬁIOD The decision appealed from is
affirmed. o .

"OKLAHOMA LANDS-—SETTLEMENT RIG.HTS.
HAwKINg v. COVEY,

"The statutory disqualification imposed upon persons entering the territory of. Okla-

homa prior to the time fixed therefor extends to one who thus enters said terri-

_ tory for the purpose of securing information that would give him an advantage

over other applicants, though he subsequently returns to the “line” and there

 awaits the signal for entrance, and ultimately does not settle on the tract first
selected. -

|

Fwst Assistant Secretary Sims to the 00m1ms ioner of the Geneml Land
’ Office, August 11, 1893, ‘

This record presents the appeal of Robert Covey from your decision
dated March 23, 1892, in the case of Elijah C. Hawkins ». said Covey,
involving the NW., £,-Sec. 30, T, 18 N. R. 1 W, Guthrie, Oklahoma.

. You affirm the judgment of the local officers sustaining Hawking’
- contest initiated October 1, 1889, against said Covey’s homestead entry

- made April 24, 1889, for the said tract. The contest is based upon the -
-allegation that “Covey is not qualified to 1awfu]ly claim and hold -
said tract for that said Covey actually entered upon and occupied the -
lands referred to in the President’s proclamation of March 23, 1889,
prior to12 o’clock noon, April 22, 1889, in VlOI&thIl thereof and in Vlolap
tion of law.” : »

The facts are sufficiently stated in your decision. Covey’s purpose - ’

in going into the Territory on ‘the day before it was opened to settle-

ment was undoubtedly to obtain information that would give him an.
advantage over others who likewise confemplated entry. Notwith-
standing, therefore, the fact that he returned to“the line” and remained
- there until the signal opening the lands to settlement, and the further
fact that he did not settle upon the tract which he first selected, he was,,
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as you have well held, disqualiﬁed from making entry of the land'in
question in that he came within the inhibition contained in bee 13 of
the act of March 2, 1889, (25 Stat., 1005), that

until said lands are opened for setﬂement by proclamation of the Plesulent no per-
son shall be permitted to enter npon and oceupy the same, and no person.violating

- . this provision shall ever be permitted to enter any of sald landsor acqune any rlo"ht

thereto.

-~ Your Judgmenf, holding Covey’s entry. for cancellation is aceor dingly
- heleby affirmed. Smith ». Townsend (148 - U. 8 490).

. HOMESTEAD CONTEST-RESIDENCE-—SETTLEMENT.

¢

HarT 9. McHUGH. '

‘A declaration of residence ata spemﬁed'place, for the purpose of voting there, pre-
cludes a subsequent elaim of residence, at the same time, at another place in
. order to secure title to a tract under the homestead law.

- _ Acts of settlement induced by knowledge of an impending contest can not be ac-

cepted as in bonw fide eomplmuce with the -requirements of the homestead law,

) If’wst Assistant Secretary Smns to the Commissioner of the General Lcmd

Office, Awgust 16, 1893,

- On the 1st day of October, 1889, Barney McHugh ‘made homestead
: entry in the land office of bpokane Fcﬂls, Washing tou, upon the SW 1.

 of Sec. 24, T. 27 N,, R. 32 E., W. M.

The plaintiff, Adelberb Hart inifiated ‘contest against the eutly of
“defendant on the 4th of April, 1891 alleging abandonment, and wpon
- this issue the case was tried, and Judo ment in favor of the plaintiff

- was rendered by the local ofﬁcers on the 24th of July, 1891.
From this decision an appeal was taken -to the Commissioner-of the

 General Land Office, who, on the 11th of May, 1892, rendered a deci-

sion reversing the judgment of the local officers, and the case is now
before this Department on appeal. ' L
It appears from the record thats there had been a puor contest initi-
ated against the defendant’s homestead entry by one August Von Beh-
ren, on the 10th of April, 1890,and that up to that date, more than six
months having elapsed since the entry of Mc¢Hugh, he had made no
settlement or'improvements upon the tract involved.: Soon after de-
fendant received notice of this contest he went upon the land and built
‘a house, and had about ten acres plowed, and finally compromised with

“Von Behren, paying him twenty-five dollars to withdraw his contest. - St

During the year 1890, defendant visited said land three or four times,

- . spending in all some ﬁfteen_ or twenty days there. From about the 2d

of December he was again absent until the 8th day of April; 1891, just

one day before he received notice of the contest now under considera-
- tion, when he went again upon the land and began a settlement, carry
_ing posts and wire to construct a fence. f
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It is a commdeuce worthy of note that contest was’ twme 1n1tla,ted '
against defendant’s homestead entry, and that he twice began improve-

.~ ments upon his land, each time just after the filinig of ' contest.

. The record dlsclose% the further fact thav on the 10th of February, -

'1891 McHugh reﬂstered a3 a voter-at Spokane; at which time he-de-

clared his residence to be-at 406 H. Riverside Avenue, in that c1ty, .
some distance away from the homestead tract. - ’
‘There is no. provision in the homestead Iaws Whereby a man may
solemnly declare his resuleuce at one place for the purpose of voting,
and at another place for the purpose of acquiring title toland. McHugh
is bound by his solemn declaramon, fixing his residence at Spokane, .
a,nd is estopped from setting up a residence elsewhere at that time.
Itis true, however, that notmthsta,ndmo thie fact that Spolmne was
the legal residence of McHu«rh on the 10th of February, 1891 even up-

to the Sth of April thereafter, still if, on the last mentloned day, he ‘
. established his residence on the land i in dispute, \Vlthout any knowledge
- or mtlmamon of the contest which had been filed on the 4th of April,

he was in time to eure his laches, but, in view of all the facts disclosed
.'by the record, I can mot resist the conolusmu that it was: the contest
which caused his appearance upon the land on the 8th of April, 1891,

. and not a bona fi de intention of establishing a permwuent resuleuce ',

thereon.
‘I do not think, that ‘the defexldant has comphed thh the reqmre-
‘ments of the homestead laws. -
Smd declsmn is therefme reversed

PR.AC’I.‘[CE AFFIDAVIT OF CO\T’I‘EST
KEYE . LABIND

An afﬁda.vxt of oom;ebt should set forth a dehmte cha,rwe which, if ploveu will: war- .
- ranb caucellation of the ‘entry i questwn » . g

Fwst Asmtcmt Becretary Sims to the Or)mm@sswner of the Geneml Lcmd ,
T C ST Office, August 16, 1893. :

1 hfwe cons1dered the appeal of Frederick Keye from your demslon
of April 18, 1892, dismissing his contest against the timber culture |

ently of Eugene Labme for the . § NW. 1 and lots 1 and 2, of Seo, o

30, T. 157 N., R. 47 w., Crookaton anesota
On the day of trial before the local officers counsel for’ claunant moved

to dismiss the contest for the following reasons :
First; thzbt the affidavit of contest filed in thls case does not state a- causo of actmn

against the entry of claimant:
-Second, for the reasen thatb said affidavit does not allege that clzmma.ut isin default. -

Third, for the reason that said affidavit allefres conciusions of law, Jand not

1ssuzuble f‘acts ; . .
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Fourth for the Teason. that the ela.lmant may have fully comphed with all the

‘réguirements of the timber culbure law, 80 far as: any non-compliance. therew1th is
contained in the said affidavit. ‘

The local officers denied the motion, w1thout ess1gnmg a,ny reason

_for their action. The charge in the affidavit of contest filed is as fol-

~lows: “Eugene Labine failed to plant, and: did not plant, or cause -to

be planted, any trees on said lands, aecmdlno to law.” . .
And it was mede very soon - -after the explratmn of .the thlrd yea,r

.from date of entry:

The timber eulture law requlreb that trees, tree seedb, or, tlmber cut-

*_tings be planted during the third year from date of entry. Tt follows
"that an’ entryman may fail to plant trees' during the third year from,

- - ‘date of enfry, yet by reason of planting tree seeds or timber cuttings.

, durmg the same time he may comply with - the requu'ements of the

" law. An entryman, therefore, should not be forced. to the expense of

a tmal on a charge so indefinite as the one made in this case, as, admit-
ting that the charge 1% true, it would not Justlfy the eaneellatlon of

~_the entry..

.The motion to dlsmlss should have been’ granted , :
- The evidence submitted at the trial related to the plantmg of tree

- seeds during the third year of the entry, and the case was d1sposed of

upon its merits;.as shown by the evidence submitted.

- The. local officers found that the entryman had. eomphed with the
law, and recommended that the eontest be d1sm1ssed end you approved
their action. :

In my oplmou, your. deelswn is Jusmﬁed by the ev1dence and the'

' sameis affirmed. . . - : : S

TIMBER CULTURE CONTEST—BREAKING

JOY v, BIERLY

! A iitnben culture entryman’ may properly claim credit for breaking during the first .
K year of his entry, though'done by an-adverse claamant Wlthout the knowledge. .

or consent of the entryma,n

F'wst Asszst(mt Sem etary Sims to the C’ommzsswner of the (;reneml Land
- “Office, August 16, 1893, '

On the 10th of July, 1889, Greene W B1er1y made tlmber culture
entry for the SW. 1 of Sec. 14, T. 12:8,, JR.17TW., Wa-Keeney land dis-
trict, Kansab, and on the 12th of July, 1890, -Gideon C: Joy filed an

\‘jafﬁda,Vlt of contest against the same, alleging that Blerly ‘had failed to -

plow or break five acres on said claim, or cause the same to be done, -
during the first year after makmg his entry, and that such fallure st111' R
existed. :

- Prior to the entry of Bierly, « J ohn ‘W, Gmeb had m ade a snmlar entryv o
for theland, which he rehnqmshed on the 10th of July, 1889. - ‘Althdugh
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~ his relinquishment ‘was that day filed in the local office, the fact was -
- not'noted on thetract book until December 9, 1889, - His entry remain-
ing on the record, it was contested by William H. Schechler on the 7th
" of October, 1889, .aJnd a hearing appomted for Decembel 9,71889. ,
The case was dlbmlssed on the day ‘Ll)pOlDted for the heamng, f01 the
reason that a relinquishment of the ‘entry had been filed prior to the .
initiation of said contest. , From this action by the local officers Schech-
o ler a;ppealed and you dismissed his’ appeal on the 15th of February,-
-1890.. He appea,led from your decision fo the Depmtment ‘
Heaung in the case of Joy agamst Bierly was-appointed for the Sth’ ,
" of September, 1890. On that day the counsel ‘for the claimant moved
to dismiss the'cage, on the glound that an ‘appeal was then pending in
Schechler dgzmnst Grieb, in relation to the same land.’ :
The same attorney appeared for both Schechler and J oy, and he o

thereupon dismissed the former’s appeal, and the case of Joy against -

Bierly went to trial. O the 22d of Oectober, 1890, the local officers

- . rendered their decision in the case, dlsmlsslng the contest of Joy. You

" affirmed their decision on the 1st of March, 1892, and an appeal from, ,
“your action brings the case to the Depar tment S

/The evidence shows that the entrymair did no p]owm g or. breaklng on: |

- the land durlng the first year after his entry. He employed aman to,

brealk ten acres, but the work had not been performed at the time con-
© test was initiated, which was two days after the expiration of the firgt -
year after entry.. It was shown, however, that in the month ‘of TFebru-

- ary, 1890, William H. Schechler, who was at that time an adverse
claimant for the land, entered thereon and plowed somethmg over. ﬁve L

acres of ground, without the knowledge or consent of Bierly. "
In his appeal to the Department, the contestant earnestly urges that -

you erred in giving the entryman credit for this breaking. ' I find no -
error in such action. . The timber culture law does not require the

- breaking to be done by the claimant in person, and he may therefore . -

.adopt'as his own, the breakmg done by another and abandoned. Flem-

ington: . bddy (3 L. D., 482). The object of the- timber culture law is B
" to encourage thé growth of tunber, and this is accomphshed if the

‘proper work is performed, whether it be done by the entryman,. hle\

. - -agent, or some other person. If the work spec1ﬁed for each year is per-
formed, and at the time for making final proof, there is growing upon -

the land the required number of thrifty trees, the government will issue

. final certificate, and in due time, patent for the Jand, without consid-

ering the question whether the entryman is, or is not, mdebted to the
~ person who performed the Iabor necessary to produce the trees

" TIn the case at ‘bar, the testimony fails to show that the required num- .-
- ber of acres were not broken during the first year. On the-contrary,

it-shows that over five acres of the ground were broken within that B

time, and in’'a condition to be utilized for timber-growing puarposes.

| ~ Such being the case, it. matters not when, or by whom, such breaking-

was done. Davis v. Monger (18 L. D., 304), and cases therein cited. -
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Undel these cucum'stances, I t]:unk the contest was plopelly dis-
m1ssed and the declslon appealed from is accordmgly afﬁrmed

COLLUSIVE CONTEST—RELINQUISHMENT.
KITCH . GRIFFIN ET AL,

A: pleference right-of entry can not: be acquired throuOh & fraudulent and colluswe
contest. '
The putchaser of a relmqul%hment does not secure a preferred right to enter the land -

- covered thereby '

' Fwst Asszstant Secretary Sims to the O’omomsszonm’ of the Geneml Lomcl '
Oﬁice, August 17, 1893 -

On the 13th of Februaly, 1889, Millard H. Griffin ‘made’ tunber cul-
ture entry for the SW., 1 of Sec 3, T.14 N., R. 22 V\ North Platte
land district, Nebraska. )
+ . .On'the 10th of May, 1890, an afﬁdd;Vlt of eontest was filed agfunst :
- said entry by Rli Kitch, Who alleged that Griffin made his entry for
speculatlon, and not for his own use and benefit, and that he had exe-

. “euted. a 1ehnqulbhment of said entry, which was then held by Britton -

. and Moore, at Callaway, Custer county, Nebxask&, a,nd he then nelther,
* had, nor claimed any interest in said land. :

A hearing was appointed for J uly 8, 1890, notice thereof bemg péer-
sonally selved on Griffin, He made default on that day, and the con-

;. testant subthitted his evidence, and. the heaung was closed. - On the

: followmg day Charles E. Jones, by his attorney, appeared before the
local officers, and pr ebented proof, showing that he had puichased the

. improvements and possessory rights of anhn in said land, and had

_procured his relinquishment of his entry therefor, and asked that the:
“case be opened, and he be allowed a,n opp()ltumty to be hea,rd His

_-1equest was granted, and the contestant - was. notified: that the testi.
mony would be taken before a notary - pubhc, at- Callaway, Custer -
county, Nebraska, on the 20th of November, 1890. Both pa,rtles ap-
peared at that time and submitted their proofs, which- were duly for-

- warded to the local Ofﬁce,where final hearmg was had on the 5th. of De-',
- cember, 1890.

~After considering.such ploofs, the local officers rendeled a decisionin

i favor of Kiteh, which was affirmed.by you on the LZth of March, 1892,

An. appeal by J ones,. flom your declsmn , brings the case to the Depal'ﬁ
ment. !

‘The facts esta,bhshed by the evidence in thlb case, are that Som the_‘
in ,Apl‘ll 1890 Grlfﬁ_n sold his 1mprovements and possessory rights to
- theland in question for eight hundred dollars, to be paid in goods from.’
- - thestore of Britton and Moore, at Callaway, Nebraska A considera-

. Dble portlon of the goods had beeu delivered prior to Apml 30, 1890 on
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which day he executed a reliuquiéhment of his entry, which was placed’
in the hands of Yates and Moore, attorneys, to be delivered to Charles
X. Jones, when the balance of the goods should be delivered to Griffin,
It was expressly agreed that the relinquishment should not be tiled un-- -
til Griffin had received all his goods. He got the last about the 15th -
of May, 1890, and on the 16th of that month, Jones executed an appli- -

. . cation, and the usual affidavit to make timber culture entry for the -
" land. He sent the relinquishment, application and affidavit to his at-
" torney, for filing in the land office at North Platte Nebraska. The local

officers dechned to make the éntry, on account of the contest of Kiteh, -

and the attorney declmed to file the 1ehnqmshment Wlthout bemg al- .

lowed to make the entry. o
' The record also shows that on the 15th of May, 1890, Griffin made an
- affidavit, in which he stated that he had relinquished all his right and -~
title to the land in questlon, and agreed not-to appear or defend any
contest that might' be brought against said land subsequent to the
date of such relinquishment, as he had sold and dlsposed of all his: Tight
and title to said land, , ¢
. The notary before whom this afﬁdfwlt was $worn to testlﬁed at the
trlal that Kitch gave Griffin twenty-five dollars for making thls affi-
davit, and agreeing to make default at-the hearing. The same Wltness
. testified that after Griffin left the room where the affidavib and pay-
ment were made, Kitch said ¢ That was the first time he ¢ver saw a..
“man sell himself fo1 $25 a,nd that he ha,d no 1dea he could: get him so -
‘cheap.” . _
It was also shown that at the time this affidavit was made, Kiteh -
had just returned from North Platte, where he had gone to placea.
filing on the land, but that he found that he could not file on it, but
- would have to contest it. He admits paying the money to Griffin, and

the persons who were present at the time, testify that they were -

charged to say nothing about the transaction, which would be likely to =~
give the Callaway parties notloe thereof. The answer of the notary to -
this request was, “I don’t blab about businéss done before me. ?

Kifch testified that at the time he filed his contest affidavit, he was . :

aware that Griffin had sold his ¢laim to the.land, and e‘zecuted a re-
linquishment, as charged by him, and that he was induced to believe
that it would be cheaper for him to pay Griffin $25 for his affidavit ¢ and
agreement to make defaulf atthe heaung, than 113 Would to have him
‘appear agambt him at the trial. B
.. Instead of the original of the rehnqmshment of Griffin and of- the ap-
_ 'phcatlou and affidavit of J ones; certified copies theleof were made part
of the record. - At the final hearing before the local officers, counsel -

o for Kiteh moved. to strike out all the testlmony on, the pfut of Jones, B
for the reason that he had failed to show that he had any interest mr :

said tract, and had offered no relinquishinent in evidence, but had pre- .
fsented only w hat purpmted to be coples of certam agr eements, mked

.
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as$ exhibits and attached to the record: - I theiﬂr deeision the loca;l
~officers said: : : : S -

We-are of the opinion tha.t said Jones has failed to show an interest in the contest
“and’ sustain the motion to strile his testimony out offered after the defanlt. We
-.also find that Griffin was in defanlt-at the first hearing, and has failed to in zmy way

eppear in’this contest, although notified personally. v

The evidence shows that Griffin has abandoned and rehnqulshed the clmm But g
J ones has never presented his-relinguishment, or attempted to entor the land  There- -
fore we are .of the- oplmon that eontestant has acted in good faith, and should be
allowed 10 enter, the land and that said T. C. No: 12,664 should bs canceled

In your decision, you say: “I coneur: Wlth you.in' your ruhng in
exeludlng all the testimony: of appe]lant J ones; on the ground men- -
tioned in your said decision. The same is affirmed, the entry of Griffi
~is held for cancellatlon, and pleference nght aJwa,rded to the conteqt -
ant ”

From all the facts and elreumsLan(,es of this ease, 1 do not thlnk the
contestant is entitled to a preference. right to enter the land in contro- -
versy. The evidence certainly tends to show that he entered into. @
corrupt ' combination: with. Griffin for the purpose of cheating ‘and
defrauding Jones out of the goods which he delivered to Griffin for his
_rights in the land, and his rehnqmshment of ]llS entry. - By the pay-. .
ment of money,. he then induced Griffin to make default at the hearing -
~ on his eontest and endeavored to keep the knowledge of sueh contest
Arom Jones.

I think this renders hls contest fraudulent and colluswe It was
_held in Parris ». Hunt (9 L. D. ,225), that no- rights could be acqulred
through such a contest, nor Would the rights of others. be -defeated
‘thereby. In my judgment; Kitch is seeking to acquire title to land to
- which be has no right, and in Johnson v. Johnson (4 L. D., 158), it was
said that under no circnmstances would the Depmtment pernnt itself.
knowmgly to-be made an. instroment to further the fraudulent demgns .
of such an individual:” . : '

In Hoyt v. Sullivan (2 L..D,, 83), it was held th&t ifa eontest is not
properly br ought ne cenoellatlon can result therefrom, and -conse-
quently 1o preference rights are ‘acquired thereby A fraudulent and
collusive "coutest cannot be- properly brought, and Kltch theref01e L
secured 1o rlghts by his contest in this case. : .

-1 think the evidence in the case abundantly showed thaJt Jones had
an interest in the tract in-controversy. At the hearing before the com. -

- missioner- appomted to take the testimony, he offered the lehnqulsh-[ .

“ment of ‘Griffin, together with his own affidavit and application to
“enter the land, in evidence, and certified copies thereof .were trans-

mitted by said commissioner as part of the record in the case. Because .

the originals of those papers were not present at theé final hearlng'_
~'before the local oﬂleers, the counsel for Kiteh. -moved to- strike all the ‘

: - “evidence submitted by Jones out of the case, and the local oﬂicerq

granted the motlon Thls Was error on thelr ‘part.
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: The statement of the local otﬁcels that J ones had “never presentedv =

- his relinquishment, or attempted to enter the land,” may be true as to

a formal presentation and application, but the statement the attor-

ney of Jones, who transacted the business for him, is' that when hé

“first tendered the relin qulshment of Griffin to the register and receiver

at North Platte, he learned for the first - time that Kitch had placed a - -

contest upon the land, against_ the defendant Griffin.” The attorney
adds that the local ofﬁcerb refused to permit Jones to file upon said
timber claim, and the 1e,hnqu1shn1ent was theréfore not filed. _

It cannot be claimed that the rehnqmshme_nt was in any manner the -

. result of the contest of Kitch, as it was executed some time béfore his

contest was initiated, and no evidence was'introduced by Kitch to sus- -
tain his allegation that « Griffin entered said land for speculation only.” -
‘While Griffin appears to have been willing to make oath to anything
for which he was paid, he did not include that statementin the twenty- -

five dollar affidavit which he. made for Kitch. In that he only swore

that he had relinquished the land, and had no further claim or interest .
in it, and would not appear to defend any eontest Whlch mlght ‘be
broutTht agdlnst it.

It can hardly be cldlmed therefore that Kitch estabhbhed a cause of

action against Grufﬁn, which would entltle him- to a cancellation of the -
.entry, and a preference right to enter the land, were no .other questions

involved in the'case. - In view of the facts of the case, L cannot concur
in the ﬁndmgs of the local officers, that ‘“the contestant has acted in

good faith.” Before he initiated his conﬁest ‘he knew that Griffin-had
relinquished his entry ; before the day appomted for the hearmg, he ~

knew that Griffin had received eight hundred dollars for his rights in’
the land, and for his rehnqmshment he then paid him twenty-five dol-
lars to make default at the hearing, and to aid in keepmg the. knowl '
edge of the contest from Jones.”

I think these acts show very bad fmth on the part of Kltch and that
his contest was brought in collusion with the contestee, for the pu1pose
of def‘eamng Jjustice. The decision appealed from is therefore reversed,

‘in so far as 1t a.wmded to thch a preference right to enter the land.

Ne1ther is Jones entitled to any preference right to enterthe land by
virtue of his purchase of the 1ehnqmshment of Griffim. Talbot v. Orton. -

© (15 L. D.,;441). ~His rights in the tract grow out of his purchase of the

lmprovements and possessory rights.of Gufﬁn, and arenot evidenced by

Athe latter’s relinquishment, as the purchase of a rehnqmshment confers

upou the purchaser no title to the land covered theleby Gilmore v.

" Shriner (9 L. D.;269); Armstrong ». Miranda (14 L, D., 133). Had the
- relmqulshment/been filed when it was taken to the 100&1 office for that
purpose by his attorney, the entry of Griifin would then have been can- .
celed. This would have rendered the land subject .to the first, legal -
“application to enter, and that of Jones should have been recelved not-
withstanding the contest of Kltch but subject thereto. Had the local !
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, ofﬁcers refused to allow hlq ently, an appeal Would have pleselved hlb

- rights. . S
‘While Kitch offered 110 ev1dence at the heaung to esta,bhsh hlb chal ge
 that Griffin- entered. said land for speculation only, I think the facts -

- and circumstances of the case, as Lerein recited, show conclusively that.
it was not'made and held by him in ‘good fmth and, therefme, its can-‘
cellatlon is hereby du e(,ted

\-

CONTEST—-RELINQUISHMENT—’CONTESTA;\;T.
LYDIC v, FrO GGD

A rehnqmshment ﬁled after the 1mt1a1710n of a contest does not inure to the benefit..
of ‘rhe contestant whete it.is found ‘that 11; was not ﬁled a8, the result of the con-
test. - o o :

'Fwst Asszstcmt Secretcwy Sims to the OOmmwswnW of the Gene? aZ Land.
S ‘ Office, August 17, 1893 '

On the 14th of Aprﬂ 1890, M1t(,hell B. I‘xogﬁe filed an a,fﬁdawt of

‘contest against the timber eultme entry of Erastus W. Lamh, made
on the 23d of March, 1886, for the NE. £ of Sec. 34, T. 11 §;, R. 23 w.,
Wa- Keeney land district, Kansas ‘He allewed that Lamb had sold hlS
‘interest in the land for $50, and had executed A Lehnqmbhment and
delivered the same to a third party.
: On the 9th of May, 1890, M. B. Hollister, who had aeted as attomey
- for Lamb in making his ently, and who was acting as attorney for
Frogge in contesting it, also filed an afﬁdavm of contest against said
entry, the allegatlons bemo the same as in Frogge's atfidavit.

-On the 12th of May, 1890, James R. Lydic filed affidavit of contest, -
-alleging failure on the part of Lamb to comply with the timber culture
law, specifying the particulars in which he. was in default, and ‘also '
alleging that Frogge's contest was. illegal; for. ‘the reason ‘that- he was
~the pmchasel ‘of Lamb’s 1ellnqulshment -On the 19th of thc. same
month he filed his application to make tunbel culture-entry for the. .

land, and affidavits in support of a motion made by him that Frogge
and Holllste1 be required to show cause why their respective contests
“*should not be dismissed for illegality; collusion and fraud.
. His motion was granted, and. notice was accmdmgly msued 01131110 :
Frogge and Hollister to appear July 17, 1890, and -submit teb‘mmony .
-.¢oncerning the charges made by Lydlc in hlS orlom&l and supplemental :
~affidavits. g
- On the 2Ist of May, 1890 Fxogge mld Holhster both appemed at’
the local office. The former ﬁled Lamb’s- 1911nqmshment of his timber
culture entry, and his own a,pphca’mon to make a similar entry for the
land. Lamb’s entry was thereupon canceled, and the contests: of
Flogge a,ud Holhstel dismissed WIth their consent - The’ eontest of

1
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Lydlc was-also dismissed, Wlthout nomce to him, &nd the apphcatlon
of Frogge, to make timber culture entry for the land placed of record.

- Lydic' .was notified of these proceedings, and allowed thirty days
within which to assert any rights he might clalm under the contest filed
by him. He did not appeal from the action of the local officers, but on

the 20th of June, 1890, filed a motion that he be allowed to suppmt and

prove his a]legemons against the entry of. Lamb comply with the pro-.
. VlSlOl’lS of ‘section two, of the act of May 14, 1890 (21 Stat., 140), and
. secure the benefits thereof; that the filing of Lamb’* 1e11nq1.1<hment be
adjudged to have been the result of his conteat and that he be aIlowed '
' to make timber culture entry for the tract. . :
. His motion was granted, so far as the appointment of a heating was
‘concerned. It took place on the 15th of - October, 1890. At the trial.

Liydie offered no ev1dence in support of his charges against the entry of .. - |

Lamb, but submitted the record evidencerelating to the several con-.
tests to the filing of Lambs relinquishment, and to his own eppheatlon
to make entry for the land. This record evidence was corr oborated by

" the sworn statement of his attorney, and his case was rested upon such ‘

~ testimony, and upon the presumption that the cancellation of Lamb’s
" entry was the result of his contest against the-defendants therein named.

Frogge demurred to the evidence, on . several . glounds, and moved -

that the case be dismissed. This motlon was not decided by the. Tocal
officers . il the 26th of November, 1890, when they overmled the
demurrer and motion, and, allowed Frogge thirty days within which to
apply for a farther hearing, with 0pp01tun1ty to preduce eVLdenoe in
his defense. ' -

* Such farther hearmg took’ phee on the ‘791:11 of J enumy, 1891, at
“which Frogge testified that he. first came into possession of Lemb’

relinquishment on or about the 20th of May, 1890, That he purchased .
it from his brother Robert. paying $500 therefor. That he had no |
* knowledge that Hollister had initiated a contest againt Lamb’s entry,

until he went to file said relinquishment, and that he had no knowledge

of having sworn to the matters contained in his contest affidavit, in

© relation to the 1e11nqulshment having been executed for $DO and bem g .

in the hands of a.third party.

B. D. Wheeler testified that ]ie proeuled Lamb’s 1e1111q111shme11t, B '

which was executed in J anuary, 1890. There was a written .contract
1]1 connection with the transaction, which was not then i in. his posses-
. sion, or under his control. He sold the relinquishment to Robert R. '

. Frogge, but could not tell who he delivered it to,. 01 ‘whether he sent it -

to an attorney, or to the defendant.

" After the defendant rested, Lydic asked the attorney for Flogge Lo L

- produce the written agreement testified to by Wheeler. ' This he re-
© fused to do, or to be sworn as a witness in behalf. of Lydie. .The case

wWas theleupon closed, and on the 20th of I‘ebrualy, 1891, thelocal offi- - -

. cers rendered their demswn, in Wluch they held that the contesb of
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. Lydle should be dlsmlssed and the en’my of Frogge allowed to 1emam'
- intact. This decision was affirmed by you on the 18th of March, 189 ‘
and a farther appeal brings the case to the Department. :
. The local officers erred in the course pursued by them on the. )1% of
, 'May, 1890, wlen they dismissed the-contest of Liydic against the entry
~of Lamb, without notice. It was proper for them to .cancel Lamb’s y
‘entry upon the filing of his rehnqulshmeut and to dismiss the contests
of Frogge and Hollister, upon their requests, but they should not then
" have dismissed the contest of Lydic, nor allowed Frogge to make enmy
for the land, in viewof the prior and pending appheamon of Liydic. "The
. ‘proper course for the local officers would have been to order a hearing
- to determine the- 11ghts of the respective parties. . When they failed to
do so, the proper course for Liydic Would have been to have appealed
- from their action. ‘ '
A relinquishment ﬁled, pendmg contest, does not. defeat the 11ght of
the contestant to be heard on the (,h‘n'ge -as laid by hun and while
his preference right is dependent. upon his ability to establibh said
" charge, the relinquishment is plesumptwely the resultof the contests -
tkough such presumption may ‘be overcome. MeGlell%m 2, Big gerata,ﬁ
(7 L. D., 442); ‘Webb ». Loughrey, et al. (9 L. D 440)
AL the time Frogge presented his: f&ppllcatmn to enter theland, ac-

i eompamed by the rehnqulshment of Lamb, the contest of Lydic was

'properly pending. In such a case an- appllea,tlon can only be 1eeelved
subject to the rlght ot the contestant Gllmore v. Shriner- (9 L D.,

- 269). ’
By fmhuo to appeal from the aetlon of the local ofﬁeers, in dlsmwsmg

~ . his contest without notice to him, and in failing to establish his charges

fa,ga,mst the entry of Lamb, when an opportunity was. aﬁorded at his:
request, Lydic failed to. show hlmself entitled to a preferenee 11ght to L
enter the land. - » :

A relinquishment. filed after the. mltla,mon of a eontest doeb not
-inure to the benefit of the contestant, Whele it is found that it was not
- filed as the result of the contest.

. Lydic made no effort to show that the rehnqmshment in this case
" was filed as the result of his contest, but asked that that fact be. pre-
‘ {sumed and that Frogge be required to-over come the presumption. In
-support.of - is position he cited the case of Brakken v. Dunn, et al. (9
L. Dy 461).  The holdmg in that case was that a relinquishment made
and jzled, pending a eontest, is presumed, in the absence of evidence .-
"to the contrary, to-have been the result of the contesb and therefore
“inuring to the benefit of the contestant That case also held that the

B rights of the contestant are determined by the status of the land when:

geoutebt is instituted, and hiis right to proceed against the entry cannot
 be defeated by a subsequent relinquishment. . In the case at bar, the

L relinquishment was made more than four months prior to the contest,

o and lt.b exeeumon therefore eould not have 1esulted therefrom
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From the circumstances of the ease, I thmk the contest of Lydle had
~ something to do with the filing of Lamb’s relinquishment, ‘although the
testimony of Frogge was intended tocreate a different impression. His
testimony was in-all respects ‘exceedingly unsatisfactory, but in view of
‘the fact that Lydic made no attempt to establish his contest charges of .
non-¢ompliance with law on the part of iLawmb, I am unable'to grant
him the relief-asked for in his appeal to the Depaltment The con-
clusion reached in the decision appealed from, is therefore approved. S

CO\T’FLICTING SF‘TTLE\{[D\TT CLAI‘V,[S——AGREEMENT
WALTERS V. MmTER

Prlorlty of right may be properlv accmded a settler, who, under an agreement Wlth‘ B
an adverse. clalmant goes upon a tmct Wlth the knowledcre and cénsent of such_z
elaimant.- '

Fw&t Asszstcmt Secretary Sims to-the Commissioner of the Geneml Lcmd
: “Office, August 17, 1893 '

Your letter of November 29, 189" tra.nsrmts the appeal of Alfred G .
Minter from your decision of Ap_ul 30 , 1892, modifying ‘the decision of
the local officers, in the. ¢ase of William H. Walbervs against sald,’\([m-
ter. A : o o S
"The defendant, Minter, filed pre-emption_vdec‘larator'y,« statement on
the 26th of February, 1890, in the.land office of Spokane, Washington,
~upon the 8. § of the NE. } of Sec. 31, and the 8.} of the NW. } of Sec.
32, T. 37T N, R. 38 K., W. M allewmg settlement October 4, 1889 o

On the 14th of . Malch 1890 William H. Waltels filed homestead
-entry for ‘the S. 4 of the NE % of Sec. 31, and the SW. 1 of the NW. L
and-lot 2 of - Sec.. 32 - same towns]np allegmg settlement m August
1889,

_proof of defendant Mmter
Minter claims. four forty-acre tracts a,rra,nged in a hne running easb
"and west, and is now living upon that one farthest edst ‘while Walters. .

On My 17, 1890 pl&lntlﬁ Walte1s, ﬁled protest aoa,met the ﬁnal" '

is now re31d1ng upon. that one farthest-west, the forties in dispute being , -

that one on which Waltels 11ves, -and the two forties . lymg between ’

- them.

The issue bubmltted is p1101 settlement. : S

-The record in the.case is confused and unsa,tlefaetory with reference
“to soine of the facts that might throw light upon the case.

The land in controversy, it appears, had been some time prewous t0r
the origin of this litigation-withdrawn from entry, in order that certaln
alleged frauds and: detects in the survey might be eorrected. Whebher
such corrections were made does’ not; afﬁrmmmvely appear, but the lands

. were again reqtored 1:0 entry in Febma,ry, 1890, -
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()11 and- before.-the month of Oetobel, 1889 nelther of the pzu ties .
resnled upon the land in controversy. -Plaintiff Walters was living'in~ .-
the town of Mareus, and- defendant Minter was hvmo in a house which

- he had built upon a tract of land situated: to-the nor th and east upon '
“what was known 'to the parties as the ¢ First Devil.”

- Walters had commenced the building of the house in which Y[mfer :
now lives; just across the eastern’limit of the tlact in dl%pute, upon

“that forty embodied in the filing of defendant but not meluded in the
" homestead entry of plaintiff.

In his testimony defendant says, that in. 1889, Whﬂe plamtlffs was
living at Marcus, he (plaintiff) elaimed the land upon which defendant

* was living on"the “First Devil,” and three times ordered-defendant
- away.  This the plaintiff denies.: They both agree, however, that in- -

October, 1889, they went with a surveyor for the purpose of locating

some of the boundary lines of the land upon which plamtlﬁ’ intended - .
to make entry. For the guidance of the surveyor, he ‘was fulmshed' e

with a map of the lands of oué Oppenhe1mer, adgommg that to be sur-

. veyed, intending to begin .the -survey at the southeast corner of the

Oppenheimer tlact, but, by an unfortunate mistake, they started from:

.the northeast corner of another lot, in consequence of Whlch the work

done by the surveyo1 fm mbhes very little ass1stance in ar rwmg at the

"truth S

Up to this daﬁe it will be obselved from an mspectwu of-the 1eco1d

* that neither of tlie parties had made any settlement upon the land to

which they are now seeking title.. Plaintiff. and defendant differ in

_ their testimony as to the date of the survey——plamtlff ﬁxmfr it on the

Tth and defendant on the 4th-of October, 1889. .
On that day, however, Minter asserts, and: plaintiff demes, that

: while they were present upon the land, and in view of the tractnow -~

claimed by both, as well as the tract IQca.ted by the sarvey tothe north,-

. they entered into an agreement. By the terms of said agreement,

Walters was to take the land to the north of the smveyor’s line; and

- sold to Minter the house in which Minter now lives, and 1ehnqmbhed .
- all claim to the trach in controvelby Minter was to file upon the land
upon which the house is located, also upon: the land 1n questwn

The record shows further that Minter completed the housé atlonee, -
and moved into it during that month, abandoning ‘his claim upon the -

¢ Rirst Devil,” and has lived in said house ever smce WWalters soon

- afterwards moved his house from Marcus to a place. Whmh he supposed

to be upon his land, but was, in ' fact, upon- the land of. Oppenheimer,

In November afterwards Walters d1soovered for the fitst time, thatthe. -
survey which he’ had made was erronenus, and then woved his house
" upon the land in controversy, where he has been 11v1ng ever-since.

- They Went to trial before the local officers upon an 1ssue of faet thus
made U, and the defendant Won : :
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) If such an agreement was made and entered into between the par-
ties, and detendant in comphdnce therewith, went upon the land, with

- the knowledge and consent of plaintiff, his preference right obtams,

) notw1tnstand1ng tlre fact that plaintiff’ was misled by the erroneous
survey disclosed by the record.  Plaintiff thought and - so did défend-
“ant, on the day of their survey, that they were loeatmg a line or lines
‘ that would correspond, with the government survey of the southern half
of the northeast quarter, of seetion 31, and the southern half of the -
northwest quarter of section’ 32.; In thls they were both mistaken, but
the local officers have decided that each of them, then and there, se-
- lected the tract upon which each would file or enter. - o
The evidence disclosed by the record. seems to me to justify the de-
- cision of the local officers, especially in view-of the fact that they were
‘in a position to notice any bias or pleJudlce appa,rent in the. manner' :
‘and conduct of parties and witnesges. :
Your decision is therefore reversed.

b

NLRY—- ORDER OI‘ CA‘NT(,ELLA’I‘ION’
WILLIAM AL I‘OWLER

An entry, thounh 1mpr0per1y allowed, should not be canceled Wlthout notice to the
entryman, and due- opportumty siven to.show eause why such action should
. 1ot be taken. )

First Asszstcmt bem etary Sims to the Oowmmsswner of the General Land
Office, August 17, 1893. : :

I have before me the. appeal of 'William A I‘owler flODl your de :
cision of .J uly 21, 1892, holding for cancellation his homestead entry
for the SE. % of’ the SW. 4, Sec. 24, the N. } of the NW. 1, Sec. 25, and 5
- the NE. loftheNE 1, Sec. 26, T 11N R 11D Mt. D M., Sacxa
_ mento, California, land district. .

- It appears from the record that, on prll Q,4892, ‘one Denms Dailey
made homestead entry for the land in controversy, and, on May 5, -
1892, Fowler made like entry for it.. You-held the latter for eantella
tion on the petition of Dailey, without a hearlng, because it was.
invalid. - On October 3, 1892, you wrote to Fowler that his’ proper .
" course, if’ his stetement's as to settlement on the land were true, was
~ to contest the entry of Dailey. : ‘
- While it is true that the entry of FOW1e1 was 1mprope11y a,llowed by
the local officers, yet, it having been made a matter of record, it should’
not have been held for- cancellation, without notice to him, and an -

onportumty ‘given ‘to.show why the same should not be canceled, ~ =

. This course would' have brought out the facts, and estabhshed the - -
»mghts of the respeetwe partleb to the land. .
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Such actlon not havmg been taken, a hearmg must be had upon ‘the B
“affidavit of Fowler, which was filed October 15, 1892.. - Notice will be

given the parties, and each will be allowed to submlt proof in support o

~ of his claim to the land in questlon Fowler’s entry will, in the mean-
 time, remain of record. :
- Your decision is set aside, and you will order a hearmg, as mdlcated y
- and -upon 4 & report of the register and 1ecelver, you will 1ead3udlcate'
the case.

'\IINNG CLAIM—EXPE\TDITURE
, KIRK BT AL. 0. OLARK BT AL.

Work done outsule of the boundames of a claim, for the purpose of facilitating the
extraction of mineral, therefrom, is-as available for Bolding the claim-as though
done Wlthm the boundanes of the claim 1tself

- First Assistant- Searetw Y bzms to the OOansszoner of the Genea al Lcmd '
Oﬁce, August 19, 1893.

I have con51dered the case of J ohn T Klrk ‘et-al. v. Anthony (Jla,rk

et al., en appeal by the former from your deusmn of August 16, 1892,
g’ dismissiﬁg their protest against the issuance of patent to the latter
for the Justice Placer mine embracing the N.4 of the NE.} and lots 1

and20ftheNElandtheLDlofthe WlofSec 96T14N RlO o

E,; M. D. M, Sacramento land district, California.

R The record in- this case is cons1delably entangled and confused by
divers affidavits and various claims, but. on January 29, 1890, the reg-

’ '1ster of the Sacramento land office issued an order, Whlch was substan-
tially, that in-obedience to the instructions of the Honorable Commis-
sioner of the General Land Office, by letter < N,” of J a,nuzuy 20, 1890, f
a hearing would be held at the Sacramento land office on March 24,

© 1890, at 10 o’clock, a. m, upon -the corroborated- affidavit of ‘John T.

- Kuk against the apphca’mon of Felix Chappellet and Anthony Clark

for patent for ‘the land descrlbed and said Kirk would then be allowed

to introduce eyidence to show whether or not- said (Jhappellet and

. Clark, or-their grantors, had placed $500. 00 worth of labor and im-

\ 'plovementb on the said claim, for the purpose of developing it, and ex-

. traeting mineralstherefrom, and Chappellet and Olark would be allowed: .
" to offer 1ebutt1ng ewrldence to susmm their clalm Wlth thlb the ease‘

_proper began." , ' . o
At this hearmg a 1arge volume of tes‘nmony was offered, and various

- plats of surveys were mtloduced and upon what appears to have been

a-careful consideration of the case by the reglster and receiver, they

-+ rendered, on October 12,1891, a joint opinien, which I find contdins a

'carefully prepared Synopsis Of the .evidence in the case, and they con-
“clude that the’ plotest should be dlSHlleGd and 80 reuommend
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From thls Zb()thIl Kirk dppealed You affirmed the actlon of theloca] 'f
- officers, and dlsmlssed ‘the protest, from which his leg(Ll replesenta’mves S
(he having died) appealed but-the appeal was in the interest of Doug R

- las, et al,

There seems to have. been some eonfusmn in the mattel of the appeal :
by reason of the attorney, who, while he attempted to appeal this.case,
really took an appeal in another case, involving the ¢“High Rim” placer, :
but the papers in the case at bar had become mixed with the papers.in
the ¢« High Rim?” ¢ase, which was between the same parties, and you -
found that the appeal filed under contest 971, was not intended as an
appeal in that case, but was intended as ‘an appeal in the case of the -
¢ Justice” placer, and you considered the case as properly before you.

Counsel for Clark and Chapellet have argued at some length that
you erred in this, and that the appeal was-so imperfect that you should

have dismissed it, instead of taking jurisdiction of the case. Thereis =~

some merit in the point insisted upon, but as you decided the case in

favor of Clark and Chappellet they were not in a position to objéct to -

_your decision. The appeal to the Department is regularly taken, and -

- I have conbldered the case on its merits, rather than gomg back, to’
review your action in sustaining the appeal. -

On September 96 1885, Felix Chappellet -and Anthony Clark filed o

" their application No. 1488 for patent for the Justice placer mme, em-
- bracing the land, descnbed above. They continued in possession of the

mine until October 3, 1888, and then, upon due notice, made proof, paid -

for the land and reoelved ﬁnal ce1t1ﬁcate therefor..

On May 8,1889, John T. Kirk filed a verified and corroborated petltlon, L
in which he charged gross fraud in the making of the proof. 'He alleged '
that when the proof was made, io mining of any kind whatever bad

' been done upon the land described; he asked that all proceedings in

“the case be stayed in your office, the case be remanded to the local of- '
fice, and that he be perxmtted to offer proof in wpport of the allega-/
* tions of his petmon, ete. - :
-On J anuary 4, 1890, one, H. C. Douglas ﬁled in the local ofﬁee an znf-
fidavit, averring that he and E. C. Sm;th and F. Hawkins had located -
the mining ground embraced in the ¢ Justice” mine, on or about the 14th -
day of April, 1889, and after describing the land in detail, he .avers
that-they have performed $100.00 worth of work and labor thereon,.
and have complied with the mining laws in all particulars. He further ..
avers that the « Mayflower Mining Company”, a_corporation claiming-
1o liave succeeded to the rights of Chappellet and Clark, “ are now.
mining on said ¢ Justice’ mine,and are taking out of the said minelarge - -
-amounts. of gold.” He asks that the case ~be resubmitted, at a,'nfearly -
day, ete. PR ‘
~Kirk appears to- have been: actlng for Douglas, Smith and Hawkms,
but he does not say so, but he filed several affidavits at various times,
111 corroboratlon of and emphasmm g the aﬂegqtlons of his petltlon.
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Douglas, ¢t. al claim to have relocated: the “Justlce ” mlne, upon the
“theory that it was abandoned.

- An abstract of title placed in ev1dence, show% that. Ghappellet had .
Qeuned certain mmmg claims, notably the “(xolden Eagle,” and that -
Clark had the “Justice” and some other claims, that they had consoli-
dated their claims for mutual beneﬁt and by inter partes deeds each ‘
.became the owner of the undivided half of the whole of these mines,
and as tenants in common. they performed labor and expended money ‘
in the development of the consolidated property. . :

Havmg driven some tunnels and extended some old Ol’lBS and sunk .
- some shafts, not deep nor effective as working shafts they, in Septem-

bel 1885, entered into an agreement, in writing, (a copy of which is of
recmd) Wlth the ¢ Mayflower Gravel ‘\Ilmng Oompany,” a’ corporation
- Which owned a mine lying north of the ¢ Justice” and ¢ Golden Bagle”
mmes, whereby the « Mayflower ” Company pzud Clark and Chappellet
$6000 for an-option on their consolidated mines for one year, and it whs
to develop the mines by duvmg a tunnel becfmnmg “in-second brusly
- canofl at-a point not higher up. the canofi than the place selected by the
-survéy made by William Uren.” Uren was a deputy U. 8. mineral sur-,
veyor. The company was, by this agreement, to have the pl]vﬂege of .
mklng these mines at $120 000 at any time Wlthm one year, the $6000
to be considered asa payment if the contr act was. consnmmated, it~
not, it wasto be for felted and in addition thel eto, the claimants were to
have the benefit of the work done; they were to have the right to the
use of the tunnel to explm e, Work and drain theixr mines, and they were:
to have a mill site near the mouth of the tunnel on the south side of
brushy canofi and a shu(,e way, and the 11ght to work their mine ¢ before '
the mouth of said tunmel.” This clauge of the contr act appears to
have been inserted because the mouth of the tunmnel. was not -on the .
lands. of the claimants and while the “Mayflower”: Compwny might not
wish to pay the $114000 to be paid, and could at any time abandon
~their work and forfeit the- $6000, the precaution was taken that all that
113 did do should be so controlled by the claimants that 1t would - inure
to the benefit of the ¢ Justice” consolidated.

There was also a clause in the contract to the effect that 1f ab the end:
of thefirst year, the “Mayﬂower” did not wish to conclude the contlact
~nor to abandon the tunnel, it should be allowéd another year by paying
5 per cent on the $114000, and paying to claimants one-half of the gross

. ~amount of all gold or sﬂver that might be taken from their lands, but

~if within the second year the “Mayflower ” (,Ollchldbd to close the. con-

" tract, such gold or silver should be medlted as should also the 5 per

- eent, upon the $114000 due. The company dld not reach “paygravel”

’rhe ﬁrst year, but renewed the contract, paying the 5.per cent; etc.

-7 Owing to a mining claim, now owned by the “Mayﬂowel ,” having -
been patented on a survey made before the oovernmcuf, survey of the

lfmd the southern part of sectlon 23 was 1endered_ ﬁactlonal and Was

7
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cut into lots, and these being within the grant to the Central Pacific

Railroad Company, and claimed by it, they were patented to it-April

30, 1885, and by it deeded, Angust 28, 1885, to James Newlands, and

by him, on January 27, 1888, deeded to Clark and Chappellet, and by
them made a part of the “J ustice Consolidated ” mine.

' The work put on the claim by Chappellet and Clark, and then'
grantors, is estimated by Engineér Uren, and Browne, U. S. Deputy
Mineral Engineer, to have cost-about $2000, and by other expert miners,
at a similar amount, but it does not.appear to have been of very great
value, and other witnesses say that it was not of the value of $500, as -
the shafts were not deep enough, nor the tunnels long enough to reach
the “ancient river Bed,” whieh contained the gold bearing strata of
sand and gravel. The'claimants made the contract referred to, to secure
a tunnel to this bed.

Mr. Browne made a plat of his survey of' the “Justice”, which is in

evidence, and is shown to be substantially correct. It shows tunnel
No. 1 as starting on the land in section 23, and running into the « Jus-
tice”. Tunnel No. 4, run by the “Mayflower” Company, starts in sec-
tion 23 and bears south of east into- the “Justice”; the head of this
tunnel is near the north line of section 26, and from tlus point drifting,
is carried several hundred feet into the “Justice”, and here is where
the gold is being taken out, that Douglas complains of. = S

There are three shafts sunk on the “Justice” within section' 26.-
Engineer Browne, who is an old experienced miner, as well as mine en-
gineer, said: )

Before making afinal selection of a point at which to begin permanent work for
the working and development of the “‘ancient channel”, it is not only customary,

- but proper, to sink shallow shafts, and drive short tunnels at or near the points on
the claim, or contiguous claims; wlere the bed rock may be exposed®on the surface.
By this means, the piteh or mecline of the bed rock into the channel cam, with rea-
sonable certainty, be ascertained, and data furnished upon which to base an intelli-
gent estimate of the proper depth at which to begin, and the point from where, and
the course for a permanent working tunnel into the ground intended to be worked. -

From all the evidence, fairly considered, it appears that these claim-
ants had expended over $500 in doing what expert miners say was the
proper and reasonable things to do, and they so fully prospected the
claim, that the “Mayflower” Company, a wealthy corporation, were
willing to take hold of the work and push it to completion.

Tunnel No. 4, which is the main tunnél, was constructed under the
supervision of Chappellet, who was in the employ of the Mayflower - -
Company, and the expense was paid by it. The tunnel is 5585 feet
long, and cost about $140000. - It broke through into “ pay gravel” at
about 5500 feet, on December 11, 1888; the company then, after run-
ning into the gravel some dlbtemce, beozm drifting north and south;
the gravel is very rich in gold.

Douglas, et al. based their relocation upon abandonment by the en-
trymen, but by their statement, the ¢“Justice” is being worked so

1600—vorL 17—13
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industriously that they asked to have the case hastened in its hearing.
The “Mayflower ” was the assignee of the entrymen..

Section 2324, Revised Statutes, provides for relocation where the
~ first locator fails to comply with the law, or abandons the claim; but it
says ¢ provided that the original locators, their heirs, assigns, or legal
representatives, have not resumed work upon the claim after failare,
and before such location.”

Douglas seems to have relied upon the fact that the mouth of the
tunnel was not on the “Justice”, although it is clearly shown by the
terms of the contract that it was for the purpose of working this claim,
as well as others. o ‘

In the case of Mount Diablo Mill and Mining Company ». Callison,
et al., Circuit Court District of Nevada, (5th Sawyer, 439-4537.) = It was
held that: ¢ Work done outside of the claim, or outside of any claim,
if done for the purpose, and as a means of prospecting or developing
the claim, as in the case of tunnels, drifts, etc,, is as available for Liold-
ing the claim as if done within the boundules of the claim itself”

In the case at bfu', various tunnels and shafts were dug, but tunnel
No. 4, was run for the purpose of working the « Justice” mine, and it
is- successfully working it, and - was at the time those proceedmgs
against the issuance of patent were commenced. On this matter of
work done off of the claim, outside of its boundaries, where it is made
to.appear that such improvements were made, or work done to facili-.
tate the exfraction of the ore the case of ¢ LEmily” Lode (6 L. D., 220)
is in point; in this case a number of cases are cited all in line with the
above guotation.

I deem it unnecessary to further discuss the case. I domnot find that
the work done, and money expended, even in the shallow shafts and
short tunnels, was done simply to make a pretense, and that they were
in'fraud of the rights of the government, and I find that much more
than $500 were expended before application for: patent was made. I

" eoncur with you and the local officers that: the protest-should be dis-
missed, and as Douglas, et «l., made their location on land already
entered which was being.worked to its untmost capacity, 1 find. they
‘haveno standing in the case. The judgmentappealed from is affirmed.

PRACTICE<RULE 1 14 A\LENDIiD

Secretar Y Snnth to the Commissioner of the General Land Oﬁice, August
' 19, 1893,

" Motions for re-review, or a second reconsideration, of decisions have
“become unduly bur densome to the business of this department, and, in
the interest of repose and the final determination of 11t1gf1,ted mattm S,
'should be stopped.
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To-this end, I direet that Rule 114 of Pructlee be amended by adding
. thereto as tollow S—

Motions for a re-review, or a second reconsideration of a deOISIOH,
shall not be-received or filed. Bub the defeated party, if able, may
invite the attention of the Secretary, by a duly verified petition, to
important matters of fact or law not theretofore discussed or involved -
in the case; who, upon consideration thereof, will either recall the case,
or send the petition to the files without further action.

PRE~EMPTION—RIESIDENCE—TRANSMUTATION.
SMITH v. GRAHAM,

A pre-emptor who- has established his residence in good faith does not forfeit his
rights thereunder by a temporary absence in the discharge of official duties; nor
is the right of transmutution during such absence affected thereby. :

The rule that recognizes official duty as an excuse for temporary absence is equally
applicable whether the duty is imposed by the a,ppointing power or by election.

Fwst Assistant Secretary Stms to the Commissioner of the General Land
Oﬁice, August 21, 1893,

The land involved in this appeal is the NE. %, Sec. 14, T.22 N, R. 1
W., Seattle, Washington, land district.

The record shows ﬂlcb‘t Allen J. Graham made homestead entry for
said tract May 6, 1889, The application alleges settlement April 24,
1888, and that it ¢ is made for the purpose of changing my declaratory
statement on same described Iand, No. 11986 to a homestead.” On
November 7, 1889, W, H. H. bmith ﬁled an affidavit of contest, against
~ the entry, alleomo ;

That said trdet has not been settled upon and cultivated by said party as required
by law; that said Graham held said tract from May 1, 1888, to May 6, 1839, as a
pre-emption without residing thereon permanently ¢r continuously and therefore
had no right and was not entitled 50 transmute his preemption to a homestead on
May 6, 1889. '

Hefulng was had before the local officers. From the evidence they
held that claimant had “not complied with the law regarding resi-
dence and improvements,” and recommended that his homestead entry
be canceled. He appealed and you by letter of March 22, 1892, reversed
their decision and held said entry intact subjeet to future compliance
with law. ‘Whereupon Smith prosecutes this appeal, assigning numer-
ous errors, the material ones, however, aside from the objections. to
your findings of fact, are:— ' '

- VI. Error in deciding that Allen J. Gmh(mn had not abandoned his pre- Pmphon
prior to transmuting the same to a homestead on May 6, 1889; and,

VIII. Ervor in deciding that the homestead claimant should be excused from resid-.
ing on the land hecause of official duties as depuby postmaster at Tacoma.
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The evidence shows that Graham settled on said land April 26, 1888; .
and on May 1, following, filed his pre-emption declaratory statement;
that he lived there alone until Angunst of that year when he was joined
by his family who resided there continuounsly till February 24, 1889,
when he left taking his family with him to Tacowmna.  ‘ About March
1,” he was appointed assistant postmaster at Tacoma, which position
he has since held. He lived, with his family, in the latter place con-
tinuously, visiting the land twice before the contest was initiated. * In
fact there is no coutroversy as to his residence. 1t is admitted by the
contestant that he resided there as stated, and the claimant does not.
-deny his absence from February 24, The only. issue made by the
affidavit of contest against the pre-emption claim is as to the residence -
of the claimant, and under the showing made, I think it must be held
that contestant has failed to sustain this charge.

When the claimant went away from the pxemlses he left locked up
in his house, all his household effects and tools. It is not shown defi-
‘nitely why he left the land but inasmuch as he accepted the appoint-
ment of assistant postmaster a few days thereafter; it is quite prob-
able that he went away for that piwrpose. He says that it was not his
intention to abandon the land, that he'is going to return to it in a few
~weeks. There is some testimony tending to show that he made a con-
tract for some additional improvements and paid for them, but the work
was not performed. He also addressed a letter to the receiver. dated
- July 24,1889, in which he fairly states his case and asks for his de-
cision as to whether his absence under the circumstances will work a
- forfeiture of hisland. So thatupon the whole, I can not find that he
left the land with the intention of abandoning it. '

The question therefore is whether, under theése circumstances; a pre-
emption filing can be transmuted to a homestead entry. It will be
borne in mind that the entryman had been absent from the land in the
performance of bis official duties, a little over two mounths, when he
changed his filing to a homestead. It is urged by counsel that inas-
much as he did not actually reside upon the land at the time of the -

change, or at any time as a homestead claimant, that he does not come -

within the rule that permits a settler to leave his land when called
. away by official duty, becanse he .did not establish & residence under
his homestead entry.

The statute (‘70 Stat., 113), provides that a person Who has made set-
tlement and filed his pre-emption declaration, may change his filing
into a homestead, if he continues in good faith to comply with the pre-
emption laws until the change is effected. The Department has fre-
quently held that where a bona fide settler has established a residence
and is afterwards called away by official: duty, such absence will not
work a forfeiture of his rights. This rule applies to pre-emption rights
as well ag others., (Oassins C. Hammond, 7 L. D. 88). . It therefore fol-
lows that at the time he made the transmutation he was, constructively,
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a resident upon the land and eomplying in good faith with the pre-
emption laws. If I am right in this proposition, then there can be no
objection to the change and whatever rights he had galned by his pre-
. emption would attach to his homestead.

It is also contended by counsel that the rule excusing the presence
of the entryman should not be applied to a deputy or assistant. But
I can see no reason why this distinetion should be made. It is the
official duty that excuses the entryman, and it matters not whether
that duty is imposed by the appointing power or by election. (A. E.
~ Flint, 6 L. D.; 668; R. T. Heming, id., 307). .

- Your judgment is therefore affirmed.

SETTLEMENT CLAIM—POSTED NOTICE.
SWEET 9. DOYLE ET AL.

Notices, defining the extent of a settlement claim, conspicuously posted on sub-divi-
sions thereof outside of the technical quarter section on which the improvements
are placed, are as effectual in notifying subsequent settlers of the extent of said:
claim as improvements placed on the different subdivisions.

' First Assistant Secretary Sims to the Commissioner of the General Ltmd
Office, Aug Just 21, 1893.

On December 20, 1890 John Doyle made homestead entry No 5916
for the NE.  of the SE. l of Sec. 7, and lots 3 and 5 and the SW. % of
- the NW.} of Sec.8, T.39 N. ,R.T E Wausau, Wisconsin, and on Decerm-

ber 22, following P. J. O’Malley made homestead entry No. 5994 for the
S. %oftheNE 1, the NW. 1 of the SE. £ and the NE. lofthe SW. L
of Sec. 7, same township and range. '

Some time thereafter Alvin B. Sweet applied to make a homestead
‘entry for.the S. § of the NE. %, Sec. 7, and the SW. 1 of the NW. £ and |
lot 5, Sec. 8, township and range as atoresaid, claiming priority by
reason of his settlement on the tract before either of the above entries
were made. His claim conflicted with O’Malley’s entry as to the S. %
~of the NI £ of See. 7, and with Doyle’s entry as to lot 5 and the SW.,

% of the NW 1 of Se(, 3.

A frial was had on May 13, 1891, attended\by all the interested par-
ties, and after considering the ev1denee submitted, the register and
receiver found in favor of Sweet, and 1ecommeuded the cancellation
of the homestead entries in 80 feu as they embraced the land claimed
by him. :

Appeals were taken to you, and on April 23, 1892, after considering
said case, you modified  the finding of the reglstel and receiver and
held that although Sweet’s . settlement was made before the land was
entered, no improvements we:e placed by him on any of the land, ex-
‘cept the SW. % of the NW. 1 of Sec. 8, where his house was built, and
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hence he acquired no right as against the homestead claimants to land
- outside of the technical quarter section upon which his improvements
were placed, citing the case of Pooler v. Johnson (13 L. D., 134). You
. accordingly awarded the SW. § of the NW. % of Sec. 8 to Sweet.

-~ He has appealed from your judgment to the Department, as have
also Doyle and O’Malley; the former complaining that you erred in not
awarding him all the land claimed by him, and the others because you
did award to him the SW. 1 of the NW. % of See. 8. :

The attorneys for Sweet have filed a motion to consolidate this case
with that of Theodore D. Fay v. Daniel Fitzpatiick and P. J. O’'Malley,
Vol. 17, 767, on account of the partial identity of parties and causes of
action. Attorneys for the other parties .contend that it is useless to
consolidate the cases. They have been considered at the same time,
but 1 cannot determine that any advantage will be -gained by consolida-
tion, and will therefore enter judgment in this case separately.

It is a well established rule of the Department that the notice given
- by settlement and improvement extends only to the quarter section as
defined by the public surveys. That is, to the technical quarter see-
tion upon which the settlement and improvements are made. L. R.
Hall (5 L. D., 141); Cooper v. "Sanford (11 L. D., 404); Pooler ». John-
son (13 L. D., 134); Shearer v. Rhone (13 L. D., 430); Staples . Rich-
ardson (16 L. D., 248). But it is held in the ﬁrst case cited above that
notice of the claim of a settler may be given by settlement, by improve-
ments, “or in any competent manner;” and in the case of Cooper ».
Sanford above cited, it was held that—* it was not a proper interpreta-
tion of this ruling to hold that only actual improvements give notice of
settlement; . . . . . XNotice given in any competent manner is
~ sufficient.” It is held that a settlement made on a quarter section,
even though all the improvements made thereon are placed on one
guarter thereof will defeat a subsequent homestead entry, because such
~ settlement is constructive notice to all of the settler’s claim; but if the
seftler claims land in more than one quarter section, he must make:
improvements on each subdivision of the land outside of the quarter
section on which he has settled, or he must give sufficient notice that .
his claim extends outside of the quarter section on which he has set-
tled.

So'in the case of Cooper v. Sfmfmd (supra), actual notice of the ex-
tent of a settlement claim was held sufficient. v

We come now to a consideration of what kind of a notice aside from
. settlement or improvements will be sufficient to defeat a subsequent
homestead entry. Of course, no sort-of a notice would be sufficient
in the absence of a settlement on a portion of the tract claimed, but
the question to be determined is, whatkind of a notice of a settlement
claim is required to defeat a subsequent homestead entry. ‘

In the caseat bar it is admitted that Sweet made his settlement
prior to the homestead entries, His improvements were placed on the:
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SW. L of the NW, 1 of Sec. 8, but he claimed from the first in addition
theleto, lot 5 of S‘lld section, and the S. % of the NE. 1 of Sec. 7, all in
township 39 N., range 7 E. |
It is contended that he settled before the land was open to settle-
ment. An examination of the facts and the law of the case, however,
has convinced me that his settlement was made after the tracts were
open to settlement. It is shown by the evidence that Sweet wentupon
- the land between twelve and one o’clock on the morning of December:
20, 1890, for the purpose of taking the land under the homestead law.
He took with him lumber, tools, furniture, and provisions, and by the
help of others built his house on the land by eight o’clock the next
morning, so that it would shelter him. The house was completed and
he moved inon January 5, 1891. He says— - :
I put up one notice on a tree right by the side of the house (which is .in section
8), and I put another up on the S. 4 of the NE. 1 of seven, as near as I could to .
about the middle of the two forties. The house is located on the south west north -
west of See. 9, [8] 39, 7.- Q. What did your notices that you put up contain? Amns,
They simply stated, give the description of the lard and my intention of claiming:
that as a homestead, and my name signed to it, and the date; this notiee desembed»
the description of the whole tract. .
I am of the opinion that the notices put up, and Wlnch it, is shown,
were seen by homestead claimants when they first saw the land after
. entry, were sufficient to take the place of improvements, Notices de---
scribing the claimed land, posted in conspicuous places on the tract,.
would seem to be quite as effectual in notifying others of the extent of
the claim as improvements placed on the different subdivisions, such as,
would or could be placed there during the first period of a settlement.
- claim. _ o
Therefore, your judgment holding that Sweet’s claim must be re--
jected because made for land in different quarter sections, with improve-
ments and settlement all on one quarter, must be reversed, as to such
ruling; and since it is admitted that he is a prior settler on the land,.
and that he .is now claiming the same land claimed by him from the
, first, the homestead entries of Doyle and O’Malley should be canceled.
in so far as they conflict with his claims, and he be allowed to make
entry for the S. 3 of the NE. % of Sec. 7 and the SW. % of the NW. £ and" .
lot 5 of Sec. 8, T. 39 N,R. 7 E. : '
Your judgment is modified accordingly.
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PRE- EMPTIO\—~OI‘FERED LAND- FILI\TG—SETTLEI\IENT
HOLMAN v, HICKERSON.

Land once “‘offered ” and subsequently enhanced in price and not-afterwards re-of-
fered, is taken out of the category of lands subject to *‘private entry,” and a
pre-emption claimant therefor is entitled to thirty three months from date of
settlement in which to make final proof.

A pre-emption declaratory statement filed without prior settlement is made good by
subsequent settlement in the a:bﬁenceb of any intervening adverse right.

In determining whether theresidence and improvements shown by a pre-empbor indi-
cate good faith, the degree and condition in- life of the entryman may be prop- -
erly taken into consideration.

Pirst Assistant Secretary Sims to the Commissioner of the General Land
Office, August 21, 1893.

On Novembel 7, 1888, Dicy C. Hickerson filed at Visalia land dis-
trict, California, pre-emption declaratory statement (No. 9945) for the
SE. 1 of Sec. 30,T.19 S, R. 17 E., M. D, M. alleging settlement No-

vember 3, 1888,

On November 11, 1889, Joseph L. Holmau made homestead ently
{No. 7338) for the same txact ~

On January 25, 1890, Miss Hickerson published notice of her 1nten-
tion fo make final moof Dbefore the local officers, on July 12, 1890, when
. ®aid final proof was made.

Said Holman filed a protest, duly corroborated, on said July 12,1890,
against the, allowance of said final proof, alleging that said pre-emnp--
tion claimant had not cultivated any portion of said land, and that
she. ¢ did not publish notice of her intention to make final proof, nor
make final proof upon said land within twelve months from the date of
filing her declaxatmy statement,” and asking that he be allowed to
cross-examine her witnesses and that her deda;ratmy statement be can-
celed. :

The case was adjourned for a hearing until July 14, 1890, when the -
parties appeared and submitted testimony.

On December 12, 1890, the local officers rendered their joint opmlon,
in which they find that “ Hickerson, failing to make final proof, or pub-
lication of notice of her intention to do so, within the statutory period,
has forfeited her right to make entry of the Iand in presence of the
intervening adverse claim of Holman;”. They therefore refused * to
pass said proof to entry,” and recommended that her filing be canceled,
and that Holman’s entry be allowed to remain intact.

On appeal, by letter of April 23, 1892, you affirmed the decision of
the local officers, rejected said final proof, held said declaratory state-
ment for cancellation, and allowed Holman’s entry to stand.

© An appeal now brings the case to this Departmeut..
The specifications of error are as follows:

1. In holding that the land involved herein was, at the date the defendant filed
her pre- emptmn declaratory statement offeréd land and that shehaving failed to ten-
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der lier proof and payment within twelve months from date of settlement, her claim
was forfeited by the intervention of an adverse claim.
2. In holding that the defendant was under the circumstances of T;hls case, guilty

of laches in making proof and payment as required by law.

3. In recognizing as valid the alleged adverse claim of contestant Holman.

4. In finding that the defendant’s declaratory statement was illegal for the reason
that it was filed before she made any settlement on the land. .

5. In finding" that the defendant never established a bona fide residence on the
land as required by Sec. 2259 of the Revised Statutes.

6. In finding that the defendant had no improvements on the Iand at the date the
alleged adverse claim was initiated.

7. In holding that the dlefendant had not complied with the requirements of the
law as to residence and improvements.

8. In rejecting the-defendant’s proof and in holding her declaratory Sta,tement for

"cancellation withont sufficient cause.

The act of March 3, 1833 (10 Stat., 244), section 6, provides, in part,
as follows: '

- That all the public lands in the State of California, Whethel surveyed or unsur-
veyed, wifh the exception of sections sixteen and thirty-six, ete.,, . . . . . sghall
be suhject to the pre-emption laws of fourth September, eighteen hundred and forty-
one, with all the exceptions, conditions, and limitations therein, except as is herein
otherwise provided and shall, after the plats thereof atre returned to the office of the
register, be offered for sale, after six months’ pilblic notice in the state of the time
and place of sale, under the laws, rules and regulations now governing such sales,
or such as may be hereafter prescribed . . . . and all of said lands that shall
remain unsold after baving been proclaimed and offered, shall be subject to entry at
private sale as other private lands, at the same minimum price per acre.

Under the authority above conferred the land in dispute was “ offered
for sale” on May-12, 1853, and having then been unsold, was there-
after ¢subject to entry at private sale” under the laws, rules and reg-
ulations then governlng such t.ales, or such as might thereafter be pre-

“seribed.

This fract also lies within the twenty mile, primary, limits of the
grant made to the Southern Pacific Railroad Company by the act of
July 27, 1866 (14 Stat., 292), and opposite to the constructed part of
said road.

By letter of March 22, 1867, addressed to the register and receiver
at Visalia, Commissioner Wilson, under instractions ot the Secretary
of the Interior, directed said local officers— :

to withdraw from sale or location, pre-emption or homestead entry, all the odd sec-
tions within said limits, and no entries will be allowed therein after the receipt of

“this order, except where bona fide pre-emption claims have attached prior to that -

time. The even sections within the 20 mile limits will, by virtue of the act of
March 3. 1853, he increased. to $2.50 per acre, and subject to the provisions of the
pre-emption and homestead laws at that price, except where pre-emption rights
may have attached prior to this withdrawal, in such cases these parties may prove
up and pay for their claims at the price they were held on ‘the date of settlement.
The even sections within the 20 miles will not be subject to private entry until duly
offered at the inereased price. . . . This order will take effect from the date of
its reception. :
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The order was received and took effect May 21, 1867. By virtue of
this order the tract in question was taken out of the eategory of lands
‘“subject to private entry,” and placed in the lands “not subject to
private entry until duly offered at the increased price.” Eldred ».Sex-
ton (19 Wall, 189, 195.)

It has contmued in the latter category wuntil May 21, 1867 to the
present time, for the reason that theland has never been - “offered at
the increased price.”

‘When, therefore, said chkel son filed upon this land on November (,
1888, it was not “ subject to private entry,” as those terms are used in
section 2264, of the Revised Statutes, which requires the pre-emptor of
lands of that character to make proof and payment within twelve
months after the date of settlement.

On the contrary, as this land has not been .procla-uned for sale af the
increased price, since its status had been changed to double mimimum
land, it comes under section 2265, which provides, in part, as follows:

Every claimant under the 111e emption law for land not yet proclaimed for sale is
required to make known his. claim,in writing, to the register of the proper land
office swithin three months from the time of settlement giving the designation of the’
tract and the time of settlement. )

The time within which claimants of such pre-emption rights shall
“make the proper proof and payment for the land claimed” is pre-
seribed Dby section 2267, as ‘“within thirty months after the date pre-
sceribed therein, respectively, for filing their declaratory notices has
expired.” Stalnaker ». Morrison (6 Neb., 363); United States v. Budd
(43 Fed Rep., 630).

. The final proof of Miss Hickerson was made therefore within the
time preseribed by law, and it was erroneously rejected by the local
officers, as not having been made within the proper statutory period.

In your deeision you further held that said filing was illegal because
personal settlement was not made on the land till December, 1888,
But inasmuch as the adverse claim of said Holman was not initiated
until November 11, 1889, this defect was cured.  Gray ». Nye (6 L. D,
232); Dallas . Lyt’ole (11 L. D., 208); Shearer v. Rhone (13 L. D., 430).
. The remaining questions in the case relate to the character of her
residence and improvements on the land, and whether or not they show
good faith on her part.

In' determining these questions, the degree and condition in life of
the entryman. may properly be taken into counsideration. Helen S.
Dement (8 L. D., 639).

The evidence shows that Miss Hickerson pelsonzhlly settled on the
land about December 1, 1888, having previously bought a house eight
by twelve feet, and hzmled it upon the land. It contained one window,
one door, a good pine foor, with a shed attached, six by seven feet.
The house was lined and ceiled, and worth $25. It was carpeted and
papered with newspapers, She was poor and resided on the land,
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except when at work, She swears she was mever absent longer than
~ two weeks at a time, and that she had no home but on this claim. She
testified that in December, 1888, she put one acre in potatoes and tur-
nips and other vegetables, and that in December, 1889, she plowed and’
raised five acres of wheat, She paid for the w01k by Work of her own,
as she had no means except what she earned. ‘

Affer an examination of the evidence; I am of the oplmon that she
had an honest intention to comply with the law, and that her improve-
ments were commensurate with her means. James Edwards (8 L. D.,
353); Findley ». Ford (11 L. D., 172). Her final proof should therefore
be accepted, and the entry of Holman should be canceled.

Your judgment is reversed.

‘ FINAL PROOF—ADVERSE PROCEEDINGS.
GANT v, LOCKE.

The pendency of adverse proceedings suspends the rnnning of time allowed .a pre-
emptor, by statute, for the submission of final proof. The amendment of Rule
53 of practice perinits the claimant, if he so desires, to submit proof daring such
proseedings, but no  statutory right is lost by failure to take advantage of said
amendment.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, August 21, 1893.

I have considered the case of Spiey Gant ». David M. Locke, on appeal
by the latter, from your decision of April 18, 1890, in which you re-
jected his final proof of his pre-emption filing for the SE.% of Sec. 5, T.
18 8., R. 42 W., Wakeeney land district, Kansas.

The record shows that Mrs, Spicy Gant filed her pre-emption declara-
tory statement No. 14929, for this tract on December 17, 1888, alleging
settlement on the 15th of the same month. On February 23, 1889, David
M. Locke filed his pre-emption declaratory statement tor the same tract,
alleging settlement February 11, 1889, )

On’ April 12, 1890, Locke gave notice of his intention to submlt final
proof on June 2d following, before. the clerk of the district court of -
Gresly county, Kansas. - Mrs. Gant appeared and protested said proof,
alleging that she had a prior right to said land by settlement and filing.

It appears that she had made, through an attorney, an application
to file upon a certain other tract, and that when her attorney went to
the land office, he found that particaular tract mken thereupon he,
without eonsultmg her, changed her application, and ﬁled upon a tmet_
she had never seen, and did not want. She paid no attention to this

filing, but went upon theland in controversy and made settlement, hada
house built and established her residence thereon. Afterward she ap- -
plied to your predecessor, and by office letter “ (7, of June 2,1890, the
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filing so made by her attorney was canceled without prejudice to her
rlgh‘(s as a pre-emptor.

“Whenthehearing was had,it was sought to havehel protestdismissed,
because she was not a qualified pre-emptor, but this was not done,
however,and the local officers, upon the evidence, rejected Locke’s proof,
from W]llch he appealed you affirmed this action, and he again ap-
pealed.

There is a motion filed in the Department to dismiss the protest, for

_the following reasons: First, that Mrs. Gant had not offered final proof,
and is now barred by lapse of time from doing so; and secondly, that
the decision of the local officers, and affirmed by you, simply held
Locke’s filing junior to Mrs. Gant’s, and subject.to her rights, and that

~ she has forfeited her rights, therefore the protest should be dismissed.
Thirdly, an affidavitis filed, in which it is sought to be shown that she

‘has abandoned the land, therefore the protest falls,

Under Rule 53, as amended March 15, 1892, Mrs. Gant might have
offered final proof, pending the appeal on the case involving the land,
but she was not bound to do so. The rule was amended for the accom-
modation of entrymen, and it says, “ The entryman may, i/ hé so de-
sires,” offer final proof when trial has taken place, and before final judg-
ment on the case, but such proofis to be retained in the local office
until the final decision on the case. Thisrule was to enable parties to
take proof where they were likely to lose witnesses by removal, ete.,
but the principle that a contest or protest having been heard by the
local officers, and an appeal taken thereon, removes the particular tract

- from the jurisdiction of the local officers, ‘until instruction by the
Commissioner”, remains in force, with the single exception named. If
final proof had been offered, it could only have been retained by the
local officers. The filing of Mrs. Gant stands as much suspended as
that of Locke, time does not run against her, pending the appeal. For
this reason the first two grounds of the motion fail.

As to the third ground of the motion, it may be said that it amounts
to asking the Department to cancel a filing on anex-parte, corroborated -
affidavit, without notice to the party, and without a hearing. Such a
motion can not be entertained. The motion is overruled.

The evidence very clearly shows that Mrs. Gant was ])1 iorin tlme, in
settlement and filing. Locke went upon the land while her house was
being built, and when it was nearly finished. : He simply attempted to
take the land and her improvements, - ‘This he should not be permitted
to do, his filing should be canceled, according to law, but as you have
approved the action of the local officers, allowing it to remain of record,
subject to the rights of Mrs: Gant, I will allow it so to remain. The
decision appealed from is affirmed.
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HOMESTEAD L\TRY—APPROXI‘\IA’lI()V
. JULIUS (JRAmL

The rule of approximation will be applied to a homestead entry that embraces frac-
tional sub-divisions in two sections. )

First Assistant Secretary Sims to the Commissioner of the Geneml Land
: Oﬁice, August 21, 1893. ,

On the 19th of August, 1890, Julius Cramm commuted his home-
stead entry co cash entry for lots 11 and 12, Sec. 31, T. 25 S., R. 1T E,,
and the W. § of the NE. % and lot 6 of See. 6, T. 26 8., R, 17 E., M. D,
M., Visalia land district, California.

Acem ding to the certlﬁ(,ate of the local officers, the tract ‘embraced
18.41 acres in excess of one hundred and sixty. They issued receipt
No. 6359 for the payment for one hundred and sixty acres, and excess
receipt No. 5426 for the 18.41 acres.

In aletter addressed to them on the 11th of March, 1892, you informed -

-them that the excess was 17.94 acres, according to the official plats on
file in your office, and directed them to notify the party that he would
be allowed thirty days after notice, within which to elect which sub-
division he would ré]inquish, 80 as to make his entry approximate one
hundred and sixty acres. You also stated that in the event of his fail-
ure to signify his intentions in the premises within the time specified,
or to show cause why he should not be required to do so, his entry
would be held for cancellation.

On the 11th of Mzmy, 1892 the local officers mformed you that they
had duly notified the entlymzm of the matters contained in your letter
of March 11, 1892, aftd that no response had been received.

On the 16th of July, 1892, you held said entry for cancellation, and
directed the local officers to notify the entryman of that fact, and in-

" form him of his right of appeal. Notice to that effect was sent to the
entryman by registered letter, on the 22d of July, 1892, directed to him
at his post-office address, where it was receipted for in his name, “ per

Gruenhagen Bros.,” on the 11th of August, 1892,

On the 30th of September, 1892, an appeal was filed in the local office,
in which you were notified that “the above named claimant, through
his transferees, hereby appeala from your acmon in holding smd entry
for cancellation.”

The grounds of appeal are then stated, and it is asked that your
decision be reversed, and that said entry be confirmed as made, and
that patent issue for the land as described in the receiver’s receipt. In
support of thisrequest,the cases of James Hanna. (12 L. D., 356) and
Abram A. Still (13 L. D., 610) are cited.

The notice of appeal is signed by a lawyer, who adds after his name
the words ¢ attorney for Gruenhagen Bros., claiming uunder purchase
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from claimant, Julins Cramm,” Without raising any question as to the
right of said parties to appeal, without disclosing the fac¢t that they
are.the transferees of Cramm, and parties in interest in the proceed-
ings against his entry, it is sufficient to say that the cases cited donot
‘sustain the position taken in their behalf, in the appeal before me,

The entry now containg 177.94 acres, which is 17.94 in excess of one
hundred and sixty. From the papers before me, it appears that lot 12
in section 31, contains 27.94 acres. Should thatlotbe relinquished, the
entry would still embrace one hundred and fifty acres, No diagram is
furnished, but it does not appear that the relinquishment of that lot
would impair the contiguity of the land comprising the entry. With
lot 12 excluded, the deficiency in the entry from one hundred and sixty
acres would be less than the present excess.. The rule governing such
cases, as laid down by your office, and appmved by the Department, .
in the case of Henry P. Sayles (2 L. D., 88) is, that where the excess
above one hundred and sixty acres is greater than the deficiency would
be, should a subdivision be excluded from the entry, the excess will be
~excluded, but where the excess would not be greater than the deficiency,
the entry would be allowed to stand.

This rule has been adhered to by the Department, except in cases
where a lot or subdivision could not be relinquished without abandon-
ing improvements, or destroying the contiguity of the tracts entered.
In the cases cited by the appellant, the entries embracing an excess
‘over one hundred and sixty acres were allowed to stand because a re-
linguishment of asubdivision would cause the abandonment of i 1prove-
.ments, or destroy the contiguity of the tr acts-embraced therein, It is
not made to appear that any such result would follow the relinquish-
ment of lot 12, in the case at bar. -

Unless a relinquishment is made which w 111 make the entry more -
nearly approximate one hundred and sixty acrées, or causé be shown to
your satisfaction, why such reduction should not be made, within sixty
days after notice of this decision, said entry will be cancelled. = Should
such relinquishment, or such showing be made, you will take such action
in the premises as is proper. The decision appealed from is modified
accordingly.
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PRE-EMPTION FILING—RESIDENCE—_TRANSMUTATION.
BOMGARDNER v. KITTLEMAN.

The infancy of a pre-emptor at date of {iling declaratory statement will not defeat
the pre-emptive right, if the pre-emptor attains the requisite age prior to the
intervention of any adverse claim, and good faith is otherwise shown.

Absences from the land are excusahle when necessary to obtain means for subsist.
ence, and for the proper improvement of the land.

“An application by a single woman to transmute a pre-emption claim to a homestead

© entry is not defeated by her subsequent marriage where it appears that she was
- duly qualified at the da-te of her application.

First Assistant Secretary Sims to the Commissioner of the General Land
Office, August 22, 1893.

With your letter (“G”) of October 5, 1892, you transmit the appeal
of Lizzie M. Bomgardner from your decision of April 19, 1892, holding
for cancellation her declaratory statement made June 18, 1888, for the
NI.4, Sec. 26, T, 27 N,, R. 47 W,, Alliance, Nebraska, alleging settle-
ment thereon two days earlier.

On July 7, 1890, she made application to transmute her filing to a
homestead entry. Her application was rejected, because of a home-
stead entry made for the land by one Robert Kittleman, on December
10, 1839.

Thereupon she asked for a hearing to show her superior right to the
land.  Hearing was accordingly had on August'14,1890, at whieh both
parties were present.

The register and receiver, on Augubt 20, 1890, demded that the tes-
timony showed no abandonment on the part of 1\11ss Bomgardner, and
that her application to transmute her filing should be allowed, and

‘ Kittleman’s entry canceled.

Your said decision, as above shown, reverses that action, and Miss
Bomgardner has appealed therefrom to this Department. .

When Miss Bomgardner made her filing she was not twenty-one
years old, not attaining that age until March, 1889-—she was therefore
not & qualified pre-emptor. Your holding; however, that her infaney
at date of filing would not defeat her claim, if she attained the required
age before any adverse claim attached, good faith being otherwise
shown, is correct, and the only question to be determined on the ap-
peal is, whether her residence, improvements; ete., as shown. by the
testimony, were such as gave her the superior right to the land as
against the entry of Kittleman, made nearly eighteen months subse-
quent to her filing.

The evidence shows that she was in mdlgent circumstances and com-
pelled to work away from home, as a domestic, deing kitchen and
dining-room work, for her support and to-obtain means to improve the
place. The improvements made on the land were placed there by her-
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self and others; and consisted of a house eighteen by twenty feet, with
two windows and one door, comfortable at all seasons of the year, and -
valued at $100; a cave ten by twelve feet; chicken house twelve by

fourteen feet; a well twenty-seven feet deep affording good water; and

six or eight acres broken and in cultlvatlon, twenty-five peach trees,

and one hundred ash and box elders; total value of improvements

_$250. She finished her house about July, 1888, and broke two or three

acres of land that season, and established her residence. She swears

that she had no other place of residence, and settled on the land for -
a permanent home; she had the usual articles of household and kitchen

furniture in’ the house, consisting of table, stove, chairs, trunk, ete.,

and when away from the place she always left these goods in the house,

She worked sixteen weeks for her sister, doing kitchen work. She was

at the Union Hotel, in the capacity of a dining-room girl, from Novem-

ber 17, 1888, until February 20, 1889, and at the Clifton House, in the
same capacity, from: March 1, until December 2, 1889. - During these

periods, and once or twice in each month, she returned to her home,

generally staying a day or two each time, and looking after the affairs

on her place, and losing her time at the hotel. Her mother and father

lived on the place, from November, 1888, to July, 1889, a part of which

time she was employed elsewhere. She appears to have been on the

place and at work, settlng out trees, digging potatoes, ete., When not

hired out.

Witness De Hart testified that clalman_t had resided on the land since
about the time she filed. - Saw her there frequently, and saw chickens
about the house and smoke issaning from the chimney.

Witness Ruggles testified that her residence had been on the place
since filing, having frequently seen her there, but that by reason of her

A employment she was not continuously at home.

Witness Crozier testified that claimant had resided on the place a
part of the time, and always considered it her home and residence,
“gand during her absence she left in the house all necessary household .
furniture for use on her return.” Saw her there more or less every
month from July to December, 1839, and in 1890 all the land broken,
six or eight acres, was cropped to barley and oats. . This witness knew
claimant worked out for a living.

The evidence on part of ‘defendant’s witnesses is of a negatwe chal-
acter, and consisted mainly in the statements of witnesses who were at
or-near the place on different occasions, and saw no-one hvmg there, or
any signs of habitation.

The absences from the place, their duration, ete., are found largely
from claimant’s own testimony. She kept these dates, and also the
time she was at home, to enable her to make satisfactory settlements
with her employers for the time she was at home, which corresponded
with the time lost in her employment, as above set out. It is true, that
she spent more time in working for others than she did at home.. -But



DEGISIONS RELATING TO THE PUBLIC LANDS. 209

it nowhere appears that she had any .other home, and the evidence’
shows that she was dependent upon her own labor for support, and
that it was necessary to work away from home for her own stbsistence
and to gain means to.improve her place. This she did, and the im-
provements she made on the place were of themselves ample, under all
the circumstances, to show her good faith. Kittleman made hlS entry
with full knowledge of all these improvements.

- Again, the fact that Miss Bomgardner applied to tmnsmute her filing
to a homestead entry, thus proposing to live full five years on the land
before she could obtain- patent negatives .the idea that she took the
land for speculative purposes.

T think it is sufficiently shown that she established a bona fide resi-
dence on the land; that her absences therefrom for the reasons given
are excusable, and that her residence has been continuous. (Ne]lie 0.
Prescott, 6 L. D., 245.)

Among the files in this case is a paper purporting to be an answer -
to the appeal herein. Certain statements of fact are made therein, duly
sworn to; but, inasmuch as this so-called answer does not appear to
have been served on the opposite party, and no notice thereof given,
as required by the Rules of Practice, the same will not be considered.

I find, however, that the return registry receipt, which aceompanied

~the notice sent by the register and receiver, on April 22, 1892, intorm-

ing claimant of your said decision holding her filing for' cancellation, is
signed ¢ Lizzie M. Bomgardner, now Mrs. Chilson,” which indicates
that she has been married since the hearing before thelocal officers.

As a married woman, she is now disqualified from making homestead

entry, Her application to transmute her filing was made, however,

before she became disqualified by her marriage and after she. had
attained the required legal age, and, as above seen, the hearing showed
that her residence, cultivation, ete., were ample to show her good faith
and her right to transmute. Her application to enter, being a legal
one at the time, was while pending equivalent to an actual entry, so
far as her rwhts are concerned, (Pfaff v. Williams, 4 L. D., 435; Arthur.

P. Toombs, 10 T. D., 192; Gufﬁn v, Pettigrew, idem., olO) and an

entry made by a smgle woman is not affected by marriage before final

proof (Alice M. Gardner, 7 L. D., 470). C

The law regards tbaﬁ as done which should have been done, and T
concur in the opinion of the register and receiver that her application
should have been allowed on the termination of the heammg, which she
invoked to show her superior right.

Miss Bomgardner will therefore be allowed to tmnsmute her filing te
a-homestead entry as of the date of the decision of the register and
receiver (Auagust 29, 1890), awarding her that right, and Kittleman’s
entry will be canceled .

The decision appealed from is aceordlnol y 1evelsed

1600—vorL 17——14 -
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¢ HOMESTEAD ENTRY-EQUITABLE ACTION. 7
COOKE #, VILLA,

Equitable action on a homestead entry, under which final proof is not submitted
within the statutory period, is”defeated by an interveining contest on behalf of
an adverse applicant for the tract involved.

First Assistant Secremry Sims to - the Commissioner of the General Lcmd
: Oﬁice, August 22, 1893. ‘

© The land in controversy is the SE.% SE. % and lots 2, 3, 4, 5 and 6,
Sec. 26, T. 1 N, R. 14 W., S.B.M.,, Los Auoeles, California, land dis-
trict. ' _

The record shows that Ramon Villa made homestead entry of said
tract December 6, 1882. On January 9, 1891, Bartholomew Cooke
made homestead application for said land, which was rejected by the
register ‘“on the ground that the tract applied for is covered by home-
stead entry No. 1158 of Ramon Villa, filed December 6, 1882.” On the
same day . Cooke appealed from this decision, setting up various
grounds of error, which are substantially that the claimant has not
complied with the law as to residence and cultivation, and that he had
not, offered final proof within seven years from date of his entry and
asked that a bearing be ordered “as per rule one of practice.” The
said appeal was accompanied by the affidavit of Cooke and another.

On January 9, 1891, the register notified Villa that the homestead
law required “that final proof of settlement and cultivation be made
within two years after the expiration of five years from date of entry,”
‘that “the time fixed by the statute has expired,” and directed him to
show cause within thirty days why his claim should not be canceled.
Thereupon on January 19, 1891, he applied to make final proof, and
after due notice offered the same before the register and receiver on
April 1, following. In the meantime on March 16, 1891, you ordered a
¢ heaung on said appeal and affidavit.” A

On April'l, Cooke cbppealed and filed his protest a,gcunst the final
proof allegmg , :

(¢))] Over seven years have elapsed since said entry was made and it now is vmd
and expired by limitation.

(2) Said Villa has not made bong ﬁde continuous 1e51denee on said tract since mak-
ing entry thereof. :

(3) His cultivation, improvements and use made of said tract do uot entitle him
to a final homestead receipt therefor.

(4) Said final proof should he rejected for want of good fmth of the said Villa;
protestant alleges that the tract in question has suffered in value from the occu-
paney of Villa—more value in*wood having been removed therefrom by said Villa
than he added thereto by his improvements.

(5) Said final proof should be rejected on the further ground that the protestant
has ‘made a homestead application for the tract in question, the same being now a
matter of record, and a hearing ordered thereon.by Commissioneér’s letter ‘< H”
Marech 16, 1831, said allegations protestant is ready to prove at stich. time as youmay
grant a hearing therein. :
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The attorneys of the respective parties stipulated in writing ¢ that
the entirve evidence in the matter be now taken and notice waived on
the part of said Villa, and this be considered as a contest hearing as well
as protest against acceptance of final homestead proof. of said Villa.”
- A hearing was had before the local officers and as & result they held
that the final proof of Villa should be rejected because presented more
than a year after expiration of the period within which a homestead

“claimant is required by law to present the same. While they recite

. briefly the evidence pro and con on the question of residence and culfi-
vation yet they did not pass upon it, but based their decision wholly
on -the other question. Villa appealed and you by letter of May 6,
1392, reversed their judgment.  You found that Cooke had not sus-
tained his charges of failure to comply with the law as to residence
and cultivation, and therefore the question was as to whether ¢ the
failure to submit final proof within the. statutory period calls for the
cancellation of his entry.” This question you decided in the negative,
holding that Villa’s entry should be submitted to the board of equi-
table adjudication for its action.

Cooke appeals.

He assigns the following errors:

(1) The findings of good faith as to residence a;utl anrovementa of Villa are not
sustained by the evidence.

(2). It is shown by the evidence that Villa, willfully neglected making final proof
until the adverse elaim of Cooke was made a matter of record.

(3). The Commissioner erred in tinding that contestant Coole did not charge a -
- failure (on the part of:Villa) to make final plOUf within the statutory period and is

not entitled to a judgment by reason of that fact." :

(4). The Hon. Commissioner errs in finding Cooke’s application is not an adverse
claim and of no effect. :

(5). In the face of an adverse claim Villa can not plead equity and have his case.
referred to the Board of Equitable Adjudication and it is an error to so hold.

The fact that Villa did not offer his proof within the time allowed by
" law is not disputed; he knew he was required to make it within seven
years after the date of entry; he lived within eight miles of the local
land office and was frequently in the city where it was located ; thirteen
months after the time for making proof had expired Cooke made his
homestead application to enter the tract, butowing to thefact that Villa’s
entry still remained, of record Cooke could not be allowed to make his
entry.. While this was so, it seems to me that Cooke’s application and
his affidavit filed on the same day, was tantamount to the assertion by
him of a “claim?” to the land within the meaning of section 2456 Revised
-Statutes, which defines the character of the cases and the circumstances
under which they may be passed upon. by the board of equitable adjudi-
cation, as follows:

Where the law has been substa utlally eomplied with, and the error or irregularity
arose from .ignorance, accident or mistake, which is satisfactorily explained; and
where the rights of no other claim Lnt or pre- emptm are prejudiced, or where there
1s no adverse claim.
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. Under these limitations and restrictions the case could not. properly
be referred to the board of equitable adjudication in the presence of
such a claim as Cooke presents.

The Department has no power by rule, rcgula‘amn or oth61W1se to
extend the time allowed by.law for making final proof, and in the pres-
ence of an adverse claim an entry can not be submitted to the board of
equitable adjudication where the proof is made after the expiration of
the statutory period. See John O. Mounger, 9 L. D., 291.

Vilia’s homestead entry will be canceled and Cooke’s application to
‘enter will be allowed. The decision appealed from is reversed.

HOMESTEAD CONTEST—HEIRS OF I-IOMES’[‘EADER.
RIOHARDS . RASMUSSEN.

‘Where a homesteader d1es leavmg a widow, who also dies before compliance Wlth
thé homéstead law, the right to acquire patent passes to the heirs of the entry-
man, both adults and minors, equally, and the subsequent failure of said heirs
to reside upon or cultivate the land operates as an abandonment thereof.

First Asszsmnt Secretary Sims to the Commissioner of the Geneml Land
Office, August 22, 1893

- With your lefter (“H”) of November 12, 1892, you ‘transmit the
record in the case of Jennie Richards ». Peter Rasmussen, upon the.
appeal of the former from your office decision of May 10, 1892, affirming -
the action of the register and receiver holding 1n’fact Rasmussen S

- homestead ently, made March 10, 1885, for the NE. 1 of Sec. 10, T, 13

N., R. 7 B., Sacramento, California. ,

It appears that one James Ferguson made homestead entry of the
land September 10, 1881; and on October 14, 1884, Rasmussen brought
a contest against the same, charging abandonment, etc. Service was
obtained by publication, and no defense was made, resulting in a can-
cellation of the entry by your letter (¢0”) of February 9, 1885.

On October 31, 1890, Mrs. Jennie Richards, a stepdaughter of the
entryman, filed a duly corroborated affidavit, setting forth, in sub-
stance, that Ferguson moved on the land after his entry; that in July,
1882, he was taken sick (with consumption), and to obtain better care
and proper medical treatment, he was. taken to-the county hospital,
where he died November 22, 1882; that his wife continued to live on
the land, cultivating and improving the same, until the winter of 1883,
when she was taken sick, and died April 14, 1884, at Sacramento,
where she had gone for medical treatment; that after Fergason’s
death, his son, by a former wife, lived: with Mrs. Ferguson, until the -
latter was moved for medical treatment, when he went to live with his
married sisters—one living in Nelson, and the other in Placerville, in
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the same State; that she was living on an adjoining traet, claimed an
interest in the land as daughter of Ferguson’s widow, and that she
had no knowledge of Rasmussen’s contest, and no evidence thereof,
until long after the latter settled on the land; tHat she was induced by
the advice of friends to believe that she would not lose her rights to
the land until she was afterwards advised that Rasmussen had entered
the land; that none of the heirs had ever received notice of Rasmus-
sen’s contest. : ,

Hearing was had, and the register and receiver decided that Fergu-
son’s entry was canceled without due notice to Ferguson’s heirs, and -
the whole proceedmgs were for that reason a nullity, service bemg had
upon a dead man by publication.

The decision, however, concludes as follows:

Inasmuch the heirs have had an opportunity at this hearing, inaugurated by
themselves (Mrs. Jennie Richards having been authorized to appear for and to rep-
resent the other heirs), to establish their.claim to the land, if any they had, and
inasmuch as it has been proven that they had forfeited any rights they may have
Had by abandonment prior to the time Rasmussen’s complaint against James Fergu-

_ son was filed, we find that they lost nothing by his (Rasmussen’s) failure to serve
notice of contest upon them . . . . . that justice will be best subserved by
allowing Rasmussen’s-entry to remain undisturbed . . . . . the evidence show-
ing that he has complied with the law as to residence and cultivation, efc. :

Your said decision affirms that of the register and receiver, and is
based upon the same reasoning..

The testimony shows that Ferguson had lived on the land a few

months before he was taken to the hospital, where he died in Septem-
‘ber, 1882. It is not very clear as to whether his widow lived on the
land or not, or whether she made any additional improvements thereon
after his death. Ferguson was a very poor man, and in ill health when
he settled on the land. All he did was to build a barn (used tempo-
rarily for a residence until he was able to build), and cut away the

_brush around the same; he cultivated no land, nor did his widow. The .
evidence is also very clear that, after the death of Mrs. Ferguson, the
and was wholly abandoned, until six months had elapsed, when Ras-
mussen moved thereon, no a: ldmonal cultivation or improvements hav-
ing been made. :

If, however, the leirs had resided upon or cultivated the land for the
required time after Mrs, Ferguson’s death, Mrs. Jennie Richards, being
no heir of the entryman, would have had no interest in the land, and
was therefore not entitled to notice. Wise ». Swisher (10 L. D., 240);
Alcott’s Heirs (13 L. D., 131), :

The testimony shows that Ferguson left three heirs—two married
daughters and one son, sixtesn years old. By power of thtomey, Mrs.
Richards represented them at the hearing,

Section 2292 of the Revised Statutes provides that: “In case of the
death of both father and mother leaving an infant child or children
under twenty-one years of age, the right and fee shall inure to the
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benefit of such infant child or children.” It further provides that
.within two years after the death of the surviving parent, the land may
be sold for-the benefit of such infants, ¢ and the pm chaser shall aequue
the absolute title by the purchase.”

It follows that, npon the death of a surviving parent, the homestead
law having been complied with up to that period, the fee to the"land
covered by the entry (if there be no adult heirs) is cast, eo instanti, by
‘operation of the statute, upon the “infant child or children,” the only
thing being necessary to secure the proceeds of the land ¢ for the ben-
efit of such infants” is for the executor, administrator, or gualdicm
thereof to sell the land within two years, the purchaser dcqmrmg
thereby “the absolute t1tle ”

Tt is held, however, in the case of Bernier . Bernier, 147 U. 8., 242,
that when a person makes a homestead entry of & tract of public land
and enters into occupation of it with his family and dies a widower
the right to complete the proofs and acquire patent passes under sec-
tion 2291 of the Revised Statutes to all the children equally, as well
to those who are adults, as to those who are infants. '
.. The same rule would obtain where the entryman dies leaving a
widow, who also dies before the homestead requirements have been
completed. ,

~ In discussing sections 2291 and 2292 of the Revised Statutes, the
supreme court, in the decision above cited, says:

They point out the conditions on which the homestead claim may be perfec'te(l and
a patent obtained; and thege conditions differ with the different positions in which
the family of the deceased entrymen is left upon his death. = If there are adults as
well.as minor heirs, the conditions under which such claim will be perfected and-
patent issued are different from the conditions required where shere are only minor
heirs and both parents are deceased. - In the one case the proof is to extend fo that of
residence upon the property or its cultivation for the term of five years
but in the other case, where there are no adult heirs-and only minor heirs, and. both

- parents are deceased, the requirsments exacted in the first case are owmitted, and a
sale of the land within two years after the death of the surviving parent is author-
ized for the benefit of the infants.

Since thers were two adult heirs. and one infant heir left upon the
death of both the entryman and his widow, and since in sich case the
law requires either residence upon the property or its cultivation for
five years, and since there was neither residence nor cultivation of the
land after ths death of the widow, but, on the contrary, a complete -
abandonment of the same for more than six months, the entry was
subject to contest and cancellation.

The hearing, which was had at the instance of one having power of
attorney from the heirs, unquestionably shows that the rights of the
heirs were lost by abandonment; and while the entry was in the first
instance wrongfully eanceled, yet the hearing, subseguently had, shows
that by sueh illegal cancellation no rights which the heirs then had
have been taken away, for they had none to lose.-
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It may be pertinently asked: Why should the infant son, of tender
years, be made to suffer loss through the laches of his adult sisters in' -
not complying with the law above set forth? Being an infant, he is

- not supposed to have known his rights, and was therefore not person-
ally chargeable with laches. ~Had he'been the only heir, the fee to the
land would have been cast upon him, and power given unde1 the stat-
ute for its immediate sale for his benefit, Having adult sisters, how-
ever, the right to his share of the land depended upon a continuation
of the 1equuementb of the homestead laws, which requirements could
have only been performed by such adult sisters, or a guardian, duly”

.- appointed, for the infant heir, and in no case would it seem that laches

could properly have been imputed to the infant. i

The only explanation, as it seems to-me, to this anomalous condition
lies in the statute itself, as construed by the supreme court, which
clearly requires that where there are both adult heirs and minor heirs;
the land shall be resided upon or cultivated for the entlre five years
before patent can issue.

At the time of the hearing in this case, the minor had ceased to be an
infant, being twenty-two years old, and having rested for one whole
year after his majority, without asserting any claim to the land, it may
be said that he waived any rights that he had to the land, even if he
had any rights prior to his majority.

The judgment appealed from is affirmed, and Mr. Rasmussen’s entry
will remain intact, sabject to his ability to show full comphance with
the law when ﬁnal proof is offered. '

HOMESTEAD ENTRY-RESIDENCE- MARRIED WOMAN.

LINCOLN v. GISSELBERG.

A single woman, who makes a homestead entry and subsequently marries, and there-
after lives with lier husband (who had filed for an adjacent tract) in a house
built across the dividing line between the two’ cl'ums, by such resuleuce aban-
dons her own entry. .

Fw st Assistant Secr etam/ Sims to the 00772117,288@07267' of the Genm %l Lcmd
Office, August 22, 1893.

I have considered the case of T. J. Lincoln ». Caroline E. Gisselberg,
upon appeal by the latter from your deuslon, holding for cancellation
her homestead No. 5,500, made October 21, 1834, for the SW. % of Sec.
14, T.8N.,,R. 53 W., Vancouver land diStrict-, ’Washington.

This case was decided by the register and receiver in favor of the
plaintiff, June 5, 1891, On June 30; 1891, appeal was taken by claim-
ant to you, and on April 30, 1892, you rendered your decision, sustain-
ing the local officers,

- The facts shown by the evidence are as follows: _

Caroline E. Gisselberg made entry for above tract October 21, 1884,
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and, subsequently, in August, 1886, married Jonas (Gisselberg who had
. previously made his pre-emption declaratory statement upon an adjoin-
ing tract, and went to live with him in his house, situated on the divid-
ing line between their claims, this being the house, as is shown by the
evidence, (J onas (ﬂsselberg’s testimony) under which he made his final -
proof.
It has been held, 9 L. D., page 426, th‘tt sepamte residence by hus- -
band and wife cannot be maintained, hvmo together as such in a house
built across the line between the two claims. See also 11 L. D., 22 and
207; 12 L. D,, 443 and 197; 13 L. D., 734 and 15 L. D., 377 and 574.
, The case of Maria Good (56 L. D., 196) is not applicable to this case. '
" There it was held that the marriage of a woman did not of itself affect
her right to make homestead final proof. This is not the question now.
at issue. The point here decided is, that:the wife moving into the house
on the dividing line between the two claims, it being the same house
that was used by her husband to make final proof in his pre-emption
claim, is abandonment on her part of her homestead entry.
It t]lus becomes unnecessary to discuss the questions of 1mprovement
of the homestead entry, or the legal effect of the claimant’s absence.
Your decision is therefore affirmed.

ATTORNEY—SECTION 190, REVISED STATUTES.
W. D. HARLAN. "

The phrase ““claim against the United States,” as employed in section 190 of the Re-
vised Statutes, must be. construed as meaning a money demand against the
United States; and it therefore follows that the inhibitien contained in said
section does not extend to a former employé of the General Land Office, who ap-
pears before the Land Department on behalf of an '1pphc'1nt, for a tract of pub-
lic land.

Secretm‘ y Smith to the Comimissioner of the General Land Oﬁ‘ice, August
23, 1893. R P

‘W. D. Harlan, attorney, appealed at your oﬁﬁce for ‘the purpose of
representing Dorus M. Fox, who was seeking to amend his homestead
entry, No. 1184, Des Moines, lowa,

In your letter of June 30, 1893, you refuse to recognize him as attor-
ney in said case, and he has appealed to this Department.

Your refusal was based upon the ground that W. D. Harlan was dis-
quahﬁed, under departmental construction of section 190 of the Re-
vised Statutes in the case of Luther Harrison (4 L.D., 179).

Harlan was inspector of surveyors-general and United States land
offices, from July, 1839, until June, 1893, during which time the case of
Fox, in which he desired to appem as attorney, was pending before the
land office.



it

o

)4

DECISIONS RELATING TO THE PUBLIC LANDS. . 217

n

The section (190 Revised Statutes) upon which your action was based
provides that:

It shall be unlawful for any person appom’ced after the first day of June, one
thousand eight hundred and seventy-two, as an officer, clerk, or employe in any of the
Departments to act as counsel, attorney, or agent for prosecuting any elaim against
the United States, which was. pending in either of said Departments, while he was
such officer, clerk, or employe, nor in any manner, nor by any means, to aid in the .
prosecution of any sueh claim, within two years next after he shall have ceased to
be such officer, clerk, or employe. ‘

" The proper solution of the question presented in the appeal of Harlan
dependsupon the meaning of the words ¢ prosecuting any claim ag ainst
the United States.” A

The litigation between CItlZGnS seekmg to acquire title to pubhc
lands, under the homestead and other laws, is in no sense a claim

" against the United States, nor is an ex-parte proceeding, such as that

begun by Fox; for whom Harlan proposed to appear as attorney, a
“claim against the United States.” The citizen in his relation to the
government, while s_wailihg himself of the benefit of the land laws, is
simply exercising a right conferred -upon him by the voluntary act of '
the government. In so far as the great mass of land cases are con-
cerned, it'is an indifferent matter to.the government who prevails,
except inthat broad and comprehensive sense in which it is mterested_ B
m the maintenance of law and order. :
t Mr. Fox is not “prosecuting a claim against the United bmteb 7 he
“is sunply endeavoring to avail himself of the benevolence of the gov-

“ernment. This view appears to be conclusive of Harlan"s right- to

appear as his counsel.  If; therefore, the case of Fox is not & proceeding

" against the United States, Harlan is not disqualified to appear as his -

attorney, no matter what meaning may be given-to the word claim as

‘used in the statute.

-It is iinportant, however, to ascertain the meaning to be given to the
word “claim ” as used in the section under consideration. _
The statute includes all- Departments in which are pending claims
against the United States. It is limited in its-application by its own
terms to claims., Tt does not affirm that all cases are claims; we are
left therefore to employ the ordinary rules of interpretation to ascer-
tain the leOLSlatlve intent,
Section 3477 of the Revised Stdtutes contains the followin g:

-All transfers and assignments made of any claim upon the United States, or of any
partor share thereof, or interest therein, whether absolute or conditional, and whatever
may be the consideration therefor, and all powers of attorney, orders, or other authori-
ties for receiving payment of any such claim, or of any part or share thereof, shall
be absolutely null and void, unless they are freely made and executed in.the pres-
ence of at least two attesting witnesses, after the allowance of such a claim, the
ascertainment of the amount due, and the issning of a warrant for the payment
thereof.

This statute was enacted in 1%05 under the title of “An Act to pre-
“vent frauds upon the Treasury of the United States.” The 2d section
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~of that act contains a provision disqualifying any officer of the United
- States, or person holding any place of trust or profit, or discharging
any official function under or in connection with any executive depart-
ment of the Government of the United. States, etc., from becoming an -~
agent or attorney for prosecuting any claim against the United States.
This statute, treating the word claim as something which can not be
assigned until ¢ after the allowance of such a claim, the ascertainment
. of the amount due, and tlie issuing of a warrant for the payment
thereof,” contains its own legislative interpretation, clearly limiting its
application to a money demand against the government. ‘ ' ,
‘Where the meaning of a word is clearly defined in one statute, it is
regarded as a legislative interpretation, and will be giveu the same
-meaning- when used in another statute upon the same subject. The
statute of 1853 disqualifies certain officers of the government from prose-
euting any claim against the United States. Section 190, Revised .
Statutes, disqualifies certain persons who have been employés from
prosecuting any claim against the United States. The former furnishes
a rule for the interpretation of the latter statute. :
In the case of the United States ». Gillis (95.U. 8., 4()7) the statute
_ of 1853 has received a judicial interpretation.
Counsel for Gillis, havmg in mind section 236 of the Revised Statutes,
‘which provides that “All claims and demands whatever by the United
States or against them, and all accounts whatever in which the United

1. States are concerned, either as debtors or ereditors, shall be settled and

‘adjusted in the Department of the Treasury,” contended that the act of
- 1853 is applicable only to claims asserted before the Treasury Depart:
: ment.

The court, however, did not so hmlt the application of the statute,

‘, but constr ued the act to inelude such claims as were presented to Con-
- gress, and such as were set up by defalcation in suits brought by the
government. The court, in said case, said, also, that the act of 1853
‘“embraces every claim against the government, however arising, of
‘whatever nature, and wherever and whenever presented.”

Now, the court pointed out the claims which Congress had in view,
all of them being money demands, and in perfect harmony with the
caption and body of the act under consideration.

The plain and manifest meaning of the word claim against the
United States, as used in the decision,is that the aect embraces all.
claiims, and that all claims are money demands. : )

Again, it is decided in the ¢ Abbotsford” case, in the 98th United
States, page 400, that when words used in a previous act have aequired

" by judicial 1ntelp1etamon a definite mesaning, they will, when used in
subsequent acts, be presumed to be used in the same sense. ,

- Claim, woamqt the United States, therefore, as used in Section 190,
Revised Statutes, must be conatmed as meaning a money demand
- against the United States.
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/ In seeking the legislative intent, and keeping in mind the mischief
‘sought to be remedied by the statute, it is not improper to inquire

somewhat into the history of its enactment.
Section 190 of the Revised Statutes is included in the Post Office

appropriation bill, dpploved June 1, 1872. It seems that the act grew
out of a scandal emanating from the acts of a clerk, who, taking advan-
tage of his position, familiarized himself with a large number of claims
against the government, left its service, and sought and obtained em-
ployment of the claimants, prosecuted the. clzmns, and recewed a large

‘percentage of the recovery as compensation.

It will be borne in mind that the acts of the clelk a repetition of
which is sought to De- prevented by the Statute, relate to money de-
mands. :

In 14th Peters, page- 118 the conrt say:

1t is undoubtedly the duty of the court to ascertain the meaning of the legista-
ture from the words used in the statute, and the subject matter to which it relates;
and to restrain its operation within narrower limits than its words import, if the
court are satisfied that the literal meaning of its language wonld extend to cases
which the leg islature never designed to include in it. .

Tn the case Qf Luther Harrison (4 L. D., 179), the reason given for
extending the inhibition of section 190 to all cases in this Departthent
is in the following langunage: ~

Cerfain government employés are the trusted custodians of its books and papers,
WhﬂQ others have free and unrestricted access to the same. It might be an easy-
thing for a faithless employé to use his time, not in the speedy and just settlement

of claims against the government during the term of his office, but in preventing
such settlement, and putting them in such a shape as to enable him to reap hand-
some profits by their unjust settlement after the term of his service has expired.

In view of the fact that in cases pending before your office or in this
Department, in which persons are seeking to acquire title to the public -
-lands, all parties in interest have access to the papers, that the evidence
is prepared elsewhere and before they reach your office, that it is not
in the power of a clerk to hinder or retard the consideration of a case,
that all his work is reviewed by the Commissioner and the Secretary,
it is not easy to conceive by what means an employé can put a case in
such shape as to reap a handsome profit, after his term of service

expires.

The case of Dorus M. Fox, not belng a money.demand against the

government, W. D, Harlan was not chsqu‘bhﬁed to act as hlS attomey .

Theretore your said decision is reversed.™
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PRACTICE~INTEREST OF LOCAL OFFICER-REHEARING
EMBLEN v. WEED.
(On Review)

A local officer, who has a property interest in" the subgect-matter involved in a con-
. test, is not qualified to try and determine the case.

There is no limitation as to the time within which a motion for a new hemmg, based
_on newly discovered evidence, should be filed.

‘ Searemry Smith to the Commissioner of the General Land Office, August
25, 1893.

" On March 2, 1893, George F. Emblen filed in this Department his
motion for review and reversal of the decision of the Department in the
case of said Emblen v. George F. Weed, 16 L. D., 23, allegmg the fol-
lowing grounds of error:

1. Innot finding that the contestant had proven the allegations of his contest affi-
davit, as he proved that Weed did not reside upon the land in controversy, and there
was no.proof contradicting or tending to contradict said testimony.

8. In not holding that it was error to order a further hearing after the case had
been duly closed and after Weed had waived all right to offer testimony by deelin-
ing to do so when he had his day in court.

3. In considering the testimony taken at said hearing on September 16 1890, when
said testimony was wholly incompetent hecause not offered. at the only hearing at
which said Weed had a right to offer testimony. :

4. In not disregarding all testimony taken at the hearing of September 16, 1890,
and in not declaring all proceedings under said testlmonv as null and void bocause
the case had Leen legally closed as to all parties.

5. In not declaring that the only competent testimony in the record was that taken
on April 25, 1889, and in not holding from said testimony in favor of the contestant be-
cause said testimony clearly shows that Weed did not reside upon the land as very
fully appears by reference to the testimony of Edwa,rd Dunn, Sarah Dunn, and Mrs,
Charles Harvey.

6. In not holding that it was error in the Commissioner of the Gene1 al Land Office
in recalling and revoking his order of eancellation because said order of cancellation ’
was watranted by the undisputed testimony taken at the hearing on April 25, 1889.

V7. In deciding the casoupon a mutilated and insufficient record, as the papers origi-
nally filed in the case were not all on file when the Honorable Secretary rendered his
decision, to wit, the first two pages of the testimony taken at Denver, April 25, 1889;
the lumber bills signed by George Fred Weed at Benkleman, Nebraska, during the
months of August; October, and November, 1885; also a photograph filed in the case.
8aid Iumber bills tended strongly to contradmt the contention that Weed lived on
the land at the time claimed by him.

8. Tu deciding the ¢ase upon this incomplete record when the papers.in the case
" had been tampered with for a corrupt purpose or had been accidentally mutilated by
which the rights of Emblen had been prejudiced. Whereas, if the entire record had
been before the Department, it might have reached a different conclusion.

9. In holding contrary to the law.

10. In finding contrary to the evidence

Subsequently, Weed, by his counsel moved to dismiss the same, be-
canse not filed in tlme. :
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April 4, 1893, Emblen, in support of his motion, filed his affidavit -
showing that since the trial he had discovered new evidence, which con-
sists of two way bills of lumber and hardware shipped from Denver on
April 15, and 21, 1883, to George F.Weed, the claimant, which Emblen,
" in his said affidavit, alleges to have been used by Weed in the con-
struction of his shanty on the claim. Copies of these way bills are
attached to his affidavit. .

Weed made pre-emption cash entry for the SE 4 of See. 22, T. 2 N,,
R. 48 W., Denver, now Akron, Colorado, September 19, 1885.

On bhe fourth day of the next month, Emblen ﬁled an affidavit of
~ contest against said entry, alleging that it was frandulently made for
trade and townsite purposes, and that he had never complied with the
requirements of the pre- emptlon law as to residence on the land, ete.

May 21, 1889, the local officers at Denver recommended a dlsmlssal
of the contest, upon ‘the ground. that the alleégations therein were not
sustained by the evidence. .

Emblen appealed, and on Febr uary 20, 1890, your otﬁce reversed the
action of the register-and receiver, and held the entry for cancellation,
finding that the evidence showed tnat “gaid Weed never before date
of said entry became a bona fide resident upon said land or 1eSLded on
the same in good faith.” ‘ :

"Weed moved for a review of said decision, and cLsLed if that could
not be granted, that a new bearing might be ordered before the local

office.

In the meantime, a town of several hundled mhabmants had been
built upon the land, and the mayor and board of trustees of the town
petitioned that a hearing be granted, and that they be allowed to in-
tervene and be made parties defendant. Several citizens of the town
asked also for a rehearing and to be allowed to intervene in their indi-
vidual rights as property owners in the town. o

. On consideration of these several motions and petitions, your pre-
decessor, while holding that no sufficient showing had been made npon
which to grant a rehearing, directed a further hearing to be had, in
order to allow Weed to rebut the testimony presented by Emblen at
the Denver office, the contest there having been dismissed on the evi-
dence produced by the contestant, the defendant having introduced no
testimony, except a deposition taken at the instance of the contestant,
and a certified copy of his final proof testimony. Tt was also ordered
that at the new or supplemental hearing, the defendant should first
introduce bis -testimony, after which the contestant would be allowed
to offer other testimony in rebuttal. : »

- Before the date fixed for the hearing, a land office was estabhshed at
Akron, Colorado, which embraced in its jurisdiction the land in con-
troversy. In cousequence of this change in jurisdiction, all the papers
in the case were transferred to the Akron office, and the parties in
interest were notified by the register of that office to appear there on
-the 16th of September, 1890, and submit their additional testimony.
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-~ HEmblen- made no appearanee at this hearin g,' but forwarded through
the mail a protest against the jurisdiction of the Akron officers, for'the -

reason that the receiver of said office was an interested party, because -

he was the owner of a lot-in the town of Yuma, the title for which he
had derived from Weed, the claimant. His protest was overruled,
upon the greund, as stated by the local officers, that ¢ the receiver does
not feel prejudiced in this contest one way or “tle. otherand the trial
proceeded ex-parte. - .
Weed introduced a great number of witnesses, nearly all of whom
were residents of 'Yuma, their testimony going to show that Weed had
complied with tlie requirements of law as to residence, ete., and also
, 1mpea(,hm0 the credibility of two of the main witnesses “for the con-
testant, who had been examined at the Denver office. Testlmony was
also introduced to impeach and desbroy the character of Emblen, the
contestant.
November 4, 1390, the local officers rendered their decisiou, as fol—
lows: “ We find the preponderance of testimony in favor of claimant’s
-good faith in acquiring title to this land, and dismiss the contest.”
Emblen appealed, and on May 28, 1891, your office affirmed the
action of the local office, and held that Emblen had no right to appeal,
because (as appears from the record) he had waived his claim to pref
erence right at the date of the hearing at the Denver office. :
Upon the rejection of his appeal, Emblen applied to this Department
for an order directing your office to certify the.record here for exami-
nation, which was granted (see 13 L.D.,722). Upon receipt of the
record, this Department, by decision of date Janunary 9, 1893 (16 L. D,,
28), affirmed the action of your office in dismissing the contest, and it
is for review of this judgment that the motion now before me was filed,
The charges contained in the brief of counsel for contestant, against
the good faith of the entryman, are so grave that the whole record, in-.
cluding the testimony at both hearings, has been carefully examined.
The evidence adduced at the first hearing, which was had at Denver,
unquestionably warranted the decision of your predecessor, Commis-
sioner Groff, in holding the entry for cancellation. Three witnesses
for the contestant swore that. the claimant had never resided on the
land; two of thew, Dunn and his wife, testified that the house on the
claim was not built until the latter part of April, 1883, and that it
leaked and was uninhabitable; that they themselves moved into it
and remained there a week or two during the time Weed claimed to
- have resided there, and were forced to abandon it because it would
" not shed water; that during all the time he claimed to reside there he
was only an occasional visitor, coming on the morning train and leav-
ing on the return train the same day. Dunn was employed to bauild
his shanty, and his wife washed for Weed. He would bring his clothes
to ‘her from Benkleman. Mrs. Harvey corroborated them as to his
non-residence on-the land. )
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" - The defendant did not testify, but introduced a certified copy of his
final proof, and also a deposition of one Foster; which had been taken
- by the contestant, but not introduced by him.
. Mr. Foster’s testimony was to the effect; that. he was a grocery
keeper in Yuma from August 10, 1883, until the spring of 1887; that
his store was situated on the railroad company’s right of way, until
April or May, 1886, when he moved it on .to the tract in controversy.
- As to Weed’s re\ulem'e and oucup(m@y of the shanty, his testunony is
- as follows: _
T know that George F. Weed had a house and resided on the SE. %, Sec. 22, T. 2
N., R. 48 west, as I often see him there; visited him in his honse; called once hefore
he was up in the morning; saw him-in bed; have seen smoke issuing from his stove-

pipe; have seen supplies of provisions in his house that ie had prepared for use, of
my own knowledge; I do not know that he had any other home during this time up

to 1886.

Some other depositions were had tending to shOW that during the
summer Weed claimed to reside upoun his claim he was foreman and
" manager of a luinber yard in Benkleman, Nebraska, said to be about
eighty miles from the land, and upon this testimony the local officers |
found that the evidence was not sufficient to « warrant us in overruling
the former decision of this office,” and dismissed .the contest.  The .

“former decision” referred to was the aceeptance of the final proof.

At the hearing ordered and had at the Akron office, fifteen witnesses
were examined by Weed. Of all these but two testify to his continu-
ous residence upon the land. These two witnesses are William (.,
Orum and T. B. Babcock, who were also his final proof wituesses. The
remaining thirteen witnesses were used ‘chiefly to impeach the testi-
mony of Dunn and his wife, who were witnesses for the contestant at
the Deuver hearing, and also to assail the character and good faith of
the contestant. His own testimony and that of Orum and Babceock
is to the cffect that he built his shanty on the land in the month
of February, 1885.  Dunn and his wife, at the Denver. hearing,
say that his shanty was not built until the latter part of April,
He says that his ficst act of settlement was building his house,
house, when he immediately moved into- and remained there until
September, 1886. - Although many witnesses at the Akron hearing
“swear that Dunw’s reputation is bad, aid that they would not believe
hint under oath, and-that his wife was so completely under his control
as to vitiate her testimony; yet the evidence discovered since the hear-
ing, on its face, seems to show that these impeached witnesses were
about the only ones who told the exact truth as to the date of the con-
* struction of the claimant’s house. This date is most material, because
by Weed’s own testimony it fixes the date of ‘his settlement on the
land, and, if this occurred on the last of April, instead of February,
his residence, granting it to have heen continnous, could not have ex-
ceeded five months at the date he made final proof, September 19,
1885.
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The testimony taken at the Akron office is unsatisfactory in some
respects. The witnesses nearly all seem to be not oily interested, by
reason of their residence on theland embraced in the entry, but many
of them disclose a préjudice against the contestant. Some of them
were indicted through him for a riot or some breach of the peace in
endeavoring to force his removal from the town. They say that his
presence was obnoxious, on account of his bad character and immoral
practices. -What these practices consist of is but vaguely hinted at in
the evidence, and leaves a candid examiner with some suspicion that the
true basis of their prejudice is his interference with the entry upon
which their property rights are dependent.

It is also shown by the record that the receiver of the office at Akron
has some property rights that would be disturbed by the cancellation
of this entry. - While there is no rule or regulation. of this Department
providing for-a change of venue in such case, or.the substitution of
some other officer not interested in the result of the trial, every consid-
eration of propriety would dictate that one having au interest in the
. controversy should not be permitted to control or participate in the
judgment. Such an exercise of jurisdiction, is abhorrent to English
and American jurisprudence. “In fact, such an interest, per se, disquali-

fies the court from exercising Juu%dletlon

' 'When this case was brought before the Akron office, it was the eleal
duty of the receiver of that office either to have disposed of his inter-

‘est in the land in controversy, or resign his office of receiver. It will
‘1ot do for him to say that he does not ¢ feel prejudiced one way or the
other;” The fact that he has a property interest in -the controversy
deprives him of jurisdiction to try and determine the case, under all
the rules of the commion law, and it is more than doubtful whether a-
statute extending such jurisdiction to a court or other tribunal wounld
stand the test of Judmlal investigation. See Cooley’s Const. Lim., p.
508, et seq. '

The receiver in this case seems to h%ve been the managing officer in
this one sided investigation, for he attests the signatures of twelve out
of the fifteen witnesses produced and sworn.

There are two questions of practice raised in the 1e001d

Tt is insisted by claimant’s counsel that the motion for review should
not be entertained, because not made within thirty days of notice of
the decision, contestant claiming that it was made within thirty days
of legal notice of the same; that the first notice of the decision was
served upm counsel resident in this city, and was not accompanied
with a copy of the decision; that afterwards contestant’s counsel in
Denver was served with a no’mce of the decision, with a copy thereof
attached. :

The motion for review was filed WJthm thlrty days after recelpt of .
the last uotlce, but not within thirty days after receipt of the former. :

- It is not necessary to: decide this quesmon because there is an affi-
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davit of newly discovered evidence, and although a new hearing is not
asked for, in- my opinion complete justice can only be subserved by
ordering a new hearing to he had. Where a new hearing is ordered,
there is no provision as to the time within which a motion should be
filed therefor. I'shall regard the affidavit of new evidence in the light
of an application for a new trial.

Counsel for Weed also claim that the co: 1tebtaub has lost his rights
under such an application, because he did not move for a new trial im- -
mediately upon the discovery of the new evidence, and cite some de-
cisions of this Department showing that this should be done timely.

This of necessity is within the discretion of the Department, and
where, as in this ecase, the new evidence is in the naturg of arecord, or, -
at least, not dependent upon the memory of witnesses, the time Wlthm
which lt is presented is not very material. '

I am aware that if this entry should be cauceled many titles may be
disturbed, and doubtless some innocent purchasers would suffer, but I

-can not allow the decision of this Department to stand withoutfurther
nvestigation, in view of the very doubtful, and even busplcmus, 1ecor(i
before me.

You will therefore direct that a new hearing be had, with proper
notice to interested parties. -Emblen will be allowed to be present,
with counsel, if he desires, and this Department will detail a compe-
tent and efficient agent to represent the interests of the government in
said hearing.

OHEROKEE OUTLET—OCTIRCULAR.

: DEPARTMENT OF THE INTERIOR,
"GENERAL LAND OFFICE,
Washington, D. C., September 1, 1893
ReOISﬁELS and Receivers, PERRY, ENID, ALVA and WOODWARD
Oklahoma Territory. 7

GENTLEMEN: Your attention is called to the President’s proclama:
tion of August 19, 1893 (copy herewith) which fixes the hour of twelve
o’clock noon, central standard time, Saturday, September sixteenth,
1893, as the time when the lands in the Cherokee Outlet will be opened
to settlement and entry under-the provisions of the act of March 3,
1893 (27 Stat., 612), and the statutes- therein cited and thereby made
applicable in the disposal of said lands, and your offices have been
established for the disposal thereof, accordingly.

These lands have been surveyed, and you will be supplied with the
township plats, tract books, blank forms, official circulars, and other
requirements for the proper transaction of your business in connection
therewith. ‘

You will observe that certain tracts are excepted in the President’s
proclamation from settlement and entry because of reservations for
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~ certain purposes as therein indicated; and a notice will be issued prior
to the date of the opening setting forth the tracts which have been
selected or allotted to citizens of the Cherokee Nation and members
of the Pawnee-and Tonkawa tribes of Indians. . You will allow no en-
tries for any of the tracts covered -by such reservations, selections or
allotments. _

As the rules and regulations governing settlement upon and entry of
said Iands are set forth in detail in the said proclamation, it is deemed
unnecessary to repeat them, but you are directed to inform yourselves

: fully in regard thereto, and be guided thereby.

You will notice that the proclamation provides for the issuance of
certificates to parties after certain declarations covering their qualifi-
cations have beeu made by them, at certain booths, and each. party
will be required to surrender the certificate held by him, when he files

“his application for homestead entry, or soldier’s declaratory statement.

You will rejeet any homestead application or declaratory statement
‘presented: by a party not holding a certificate before the day upon.
which the booths are discontinued; due notice of which day will be.
given you, and, also any application filed at any time by a party claim-
ing settlement before the day of the: discontinuance of said booths

"unless the same is accompanied by such certificate. '
CIf howevel any person claims to have received a certificate at one
-of said bo_oth% and lost the same, you will require him to make a.state-
ment under oath setting forth the day when, and the location of the
booth where he received such certificate, and the number of the same
if possible. You will then suspend action upon said application and
call upon this office for a statement as to whether such certificate was
issued, upon receipt of which you will act upon the application in the -
light of such statement.
In order that all of the papers required in homestead entries, and
soldiers’ declaratory statements may be filed before the claim is put of
record, and much future correspondence thus avoided, I deem- it
advisable to particalarly call your attention to the following require-
ments which past experience has shown to be frequently overlooked
when a large body of land is thrown open to settlement.
- 1. Bach homestead applicant who is foreign born must file with hig
application record evidence of his naturalization, or of his declaration
of intention to become a citizen as the .case may be. . See paragraph
23, page 65, General Circular of February 6, 1892.
_ 2. Bach soldier’s declaratory statement, whether made in person or.
by agent, must be accompanied by the soldier’s affidavit, form 4-102 b.
See pages 71 and 214 of the General Circular of T I‘ebmaxy 6, 1892.
. 8. Bach agent appearing to filea declaratory statement fo1 a soldier
will be required to make affidavit that he did not enter upon or oceupy
“any portion of the lands.open to settlement prior to the date fixed in
the President’s proclamation as the day when said lands will be opened .
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to settlcment and entry.” See Guthrie Townsite ». Paine ef al., 19 L,
D., 653.

Yom attentioy is called to the acts of Congress of July 4, 1884 (23
Stat., 73), March 2, 1887 (24 Stat., 446), June 27, 1890 (26 Stat. , 81), .
September 26, 1890 (26 Stat., 485), and February 3, 1892 (27 Sb@t., 2),

. granting rights of way to certain railroads crossing the Cherokee Out-
let

As near as can be determined flom the data available at thls time,
the following tracts of land are crossed by said rights of way and you
will make the proper notes upon your records in order that parties:de-

- siring to enter said tracts may know that they may be found subJect to
. the said rights of way.

Assome of the approved right of way maps were made Wlthout proper
reference to the subdivisional lines of the public surveys, it may be that
some of the tracts named are not affected by the rights of way, but you
will, as soon as practicable, be furnished with maps showing the exact

‘routes of the several railroads and the lands aff’ected by the rights of
way.

You will understand that the nammg of the tracts herein will not af-
fect-in-any way the rights of the railroads or'settlers under the acts
referred to, but the same will be adjudicated in accordance with said
laws npon the facts as they are found to be, without regard to the list
of lands herein given, as said list is furnished, only, with a view to giv-
ing proposed settlers information, as nearly accurate as is possible at
this time, in reference to any easements that will affect the lands they
may entel

' Hutelhinson & Southern Railroad.

E$ & NWL Sec. 6, NEZ & SWL Sec. 7, SW1 Sec. 8, B4 & NW1 Sec. -
17, NEZ Sec. 20, Wi Sec. 21,: NW% & SEZ Sec. 28, B Sec. 33 and SW1
—Sec34T‘)ON R. 4 W, .

‘Wi Seec. 6, VV% See. 7, Wi Sec. 18, W4 ‘Sec. 19, and all of sections 30
&8, T.2LN., R. 4 W,

SWl Sec. 2, E} Sec. 3, Wi Sec. 11, W§ Sec. 14, Wi & SE& See. 23,
Wi Sec. 25, NE} Sec. 26, and Bf & NWl Sec. 36, T 22N, R.5W,

B Sec. 3, Ef Sec. 10, Ef Sec. 15, D} Sec. 23, D% See. 27, and Ef Sec.
34, T.23 N, R. 5 W.

Wﬁ Sec. 5 Si & NW4 Sec. 8, SW1 Sée. 16, D% See. 17, Sl & NWL -
Seec. 21, SWl Sec. 27, i Sec. 28 and E% & NWi Sec. 34, T_‘74 N.,R. 5

All ‘Sec. 6, all Sec. 7, Ed Sec 18, B} Sec. 19, E% Sec 30 and W1 Sec.. .

2, T.25 N., R. 5 W.
‘ WT} Sec. 30 and W% Sec. 31, T. 26N R. b W.
NWL & 8% Sec. 2, NEL Sec.- 11, Wi Sec 12, W3 Sec. 13, Wi & SE% .
Sec. 24, and NE} Sec. 25, T. ‘)GN R.6 W,
SW1 Sec. 6, NWi & E4 Sec. 7, SW& Sec. §, SE} & W3 See. 17, NE%
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Sec. 20, W3 and SE4 Sec, 21, Wi Sec. 27, NE} Sec. 28 and By & NWi
Sec. 34, T. 27 N., R. 6 W,
B} Sec. 1, T. 27 N., R. 7 W.

L

Chicago, Rock Island & Pacfic Railroad.

NW% Sec. 4, EZ Sec. 5, SE4 Sec, 7, Wi Sec. 8, E} SW1 Sec. 18, and
W4 Sec. 19, T. 28 N, R. 4 W. '

E4 Sec. 15, NEf & W4 Sec. 22, NW} Sec. 27, B4 Sec. 28, and NE%
& Wi See. 33 T.29 N, R. 4 W,

NE1 & Wi Sec. 5, SEl Sec. 6 Et & SW& See. 7, and VV% Sec. 18, T.
26 N.,, R.5 W,

B4 & SW4 Sec. 2, B3 Sec. 10, NWi Sec. 11, NEf & W3 Sec. 15, By

Sec. 21, NW1 Sec. 22, NE1 & Wx} Sec. 28, E} Sec.32and NWi Sec 33,
T, 27 N R, 5 W.

SEX sec 24, B4 & SW1 Sec. 90, SEZ See. 35 and W3 Sec. 36, T. 28
N, R.5W.

W% Sec. 7, W See. 18, and W4 Sec. 19, T. 20 N., R. 6 W,

Wi Sec. 5 B4 Sec. 7, NW£ Sec. 8, B4 & SW1 Sec. 18, W Sec. 19
~and W See. 30, T. 22 N ROW ’

NE3 &VV'QL Sec 4, Wé Sec 9, Wi Sec. 16, SEL Sec. 17, E4 Sec. 90
E$ See. & 9andNE1—&W‘QLSe0 32, T.23 N, R. 6 W,
" E4 Seec. 3, B3 & SWZ See. 10, Wi Sec. 15 SEf Sec. 21, W§ Sec. 22,
Ez Seec. 28andE§ Sec. 33, T. 24\T R.6'W.

Wi Sec. 1, E3 See. 11, \TWl Sec 12, B4 Sec. 14, ng and SW% Sec.
23, W4 Sec. 26 SEL Sec 34 and 'W4 Sec 35, T. 25 N R.6 W.

SE& SPO 13 E} Sec. 24, B4 & SW1 Sec. 25 and WV% Sec. 26, T. 26 N,
R.6W."

E% Sec. 1, NE} Sec 12, SEf Sec. 24 E% Sec 25 and Ed Sec 36, T. 20
N,R. 7 W.

E% Sec. 1, B} Sec. 12, Eé Sec. 13, Ef Sec. 24, B} Sec 25 and E# Sec.
36, .21 N, R. T'W.

E$ Sec. 25 and Ei Sec. 3(), T. 22 N., R. 7 W.

Atchison, Topeka & Santa Fe Main Line.

NW% Sec. 5, E4.& SW1 Sec. 6, and NW1 See. 7, T. 21 N, R. 1 E.
B4 Sec. 3, By & SW4 Sec. 10, W4 Sec. 15, W Sec. 22, W Sec. 27,
- B See. 28, and Ef Sec. 33, T, 26 N, R..2 E. K
. Wi Bee. 1, W3 Sec. 12, W3 Sec. 13, SEL Sec. 23, Wi Sec. 24, B &
SW1 Sec. 26, and W3 Sec. 35, T. 27 N, R. 2 E.
E Sec. 2, E% Sec. 11, E Sec. 14, E% Sec 23, B} Sec. 26, NE1 Sec. 35
and Wi Sec 36, T. 28 N R.2°E.

W3 Sec. 13, W& Sec 24 W% Sec. 25 SEZ Sec. 26 and B4 Sec. 30, T.

20N, R.2 E.

W3 Sec. 4, SEY Sec. 5, NE} & W§ Sec. 8, NWi Sec. 17, By & SWi

. Sen, 18 and Wf} Sec. 19, T. 20 N,, R. 1'W,
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E} & SW1 See. 12, NW1 Sec."13, E4 & SW4 Sec. 14, E4 & SWi Sec.
22, NW1 Sec. 23, Wi Sec. 27, SE Sec. 28, E§ & SW4 Sec. 33 and NW}
Sec. 34, T. 21 N,, R. 1 W,

SEL Sec 24, Eé- Sec. 25, and Ei & SWZ Sec. 36, T. 20N,R.2W,

Atchison, Topeka & Sunta Fe Pan Handle Division.

Sec 16, SEZ Sec. 17, NE: & W3 Sec. 20, NW1 Sec. 29, E% Sec.
30 and NEL & Wi Sec, 31, T. 20 N,, R. 12 W,

Wi Sec. 4, SEf Seec. 3, SEiL Sec. 7 El & W1 Sec. 8, and N7 Sec. 18,
T. 27 N., R. 13W

B & SVVJ- See. 1, Ef Sec. 11, NW;}; Sec. 12, NE1 & Wi Sec. 14, B}
Sec. 22, NWL Sec. 23 NE: & VVT} Seec. 27, B4 & SWl Sec. 33 and \TWJ-
Sec. 34 T. 28 N,, R. 13W

SWl & N See 13, SW1 Sec. 14, 81 Sec. 15 E&&SWl Sec. 21, NW1
Sec. 22, N} Sec. 23, NW& Sec. 28, Eg— & SWi Sec 29, SEL Sec. 30 and
NEL&W}Sec 31 T.27 N, R. 14VV ,

NEL & Wi See, 4 SE% Sec 5 NEL & Wi Sec. 8, NW1 Sec. 17 pors

- & SW1 Sec: 18 and Wg- Sec. 19, T. 25 N., R. 15 W. .

NWi See. 1, B4 & SWi Sec. 2, Ef S‘ec. 10, NW1 Sec. 11, E4 Sec. 15,
I} Sec. 22, E3 & SW1 Seec, 27, B4 Sec. 33 and NW1 Sec. 34, T. 26 N,,
R. 15 W. '

S84 Sec. 36, T. 27 N,, R. 15 W.

N4 Sec. 6, T 23 N., R 16 'W.
NwWi Sec. 2, B4 & SVVl Sec. 3, SEL Sec. 7 Si- Sec. 8 B4 & SW4 Sec,

9, N} Sec. 10, Ef Sec. 18, El Sec 19, B4 Sec 30 and EX & NWi Sec. .
31 T.24 N., R 16 W.
D% Sec. 24 NE} & Wi Sec. 25, E4 Sec. 35 and NW3 See 36, T, 25 -

- N, R.16 W,

' NJ; Sec. 1, NE% Sec. 2, N} & SW4 Sec. 3, 8§ Sec. 4, B4 Sec. 8, NW#
Sec. 9, all of Sec. 17, all of Sec. 19, and NW1 See. 20, T.23 N,, R. 1TW,

SEZ Sec. 32 and S% Sec. 33, T. 24N, R. 17 W,

- SE% Sec. 19, S} Sec. 20, 3% Sec. 21, 83 Sec. 22, NE1 & W Sec. 23,
E3 & NW1 Sec. 24, N} Sec. 29, and N§ See. 30, T. 23 N, R. 18 W,

Ni See. 25, N§ Sec. 26, N§ Sec. 27, N3 Sec. 28 N Sec. 29, and Ni &
SW2 Sec. 30, T.23 N, R. 19 W, v

All of Sec. 25, 8% See 26, 8¢ Seec. 27 S% Sec. 28, 8% Sec. 29 and 33
Sec. 30, T. 93\T R. 20 W.

All of Sec. 25, NDl & Wi Sec. 26, 8% Sec. 27, S84 Sec. 28, 8% Sec. 29
84 Sec. 30, NWl Sec. 31, NE% Sec. 3‘7 and NVV-l Sec. 33, T 23 N, B.
21 W,

N Sect 3, Bt & SYVl Sec. 4, SE% Sec 5, B} & SW4# See. I, N} &
SWi Sec. 8 and NWL Sec. 18, T 22 N., R. 22 W.. '

SEL Sec. 34, EX & SWi Sec. 35 and N%- Sec. 36 T. 23 N. R. 22 W,

NEL: & Wi Sec. 13, S§ Sec. 14, 8% Sec. 21, NEL & Wi Sec. 22,
NW4 Sec. 23, NW1 Sec. 28, E} & SWi Sec. 29, ST See. 30, and NEf -
Sec. 31, T. 22 N,, R. 23'W. : v e
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N3 Sec. 2, B & SW1 Sec. 3, SEf See. 4, 5§ Sec. 8, NE4 & W3 Sec.
9, NW1 Sec. 10, NWZI See. 17 and N Sec. 18, T. 2L N., R. 24 W,

SEf See. 35, and B} & W3 Sec. 36, T. 22 N, R. 24 W,

W4 Seec. 6, T. 20 N, R. 26 W, . ‘

All of Sec. 13, S} Sec 14, SEL Sec. 15, SEZ Sec. 20, all See. 21, N4
Sec. 22, NW1 Sec 23, NEZ & W4 Sec. 99 E} Seec. 31 and NWi2 Sec
32, T. 21 N.,R. 25 W

El- Sec. 1 all Sec 12, NW4 Sec. 13, E% Sec. 14, NE} & W3 Sec. 23,
NW1 Sec. 26 all Sec. 27, SE% Sec. 33 & Wi Secr34: T. 20N, R. 26W

It is thought that the foregoing, together- with the circulars with
which you will be furnished and the President’s proclamation, will be
sufficient for your guidance in the duties with which you are charged,
but should unforeseen difficulties arise you will submit the same for
consideration. . ' ‘

Very respectfully,
S. W. LAMOREUX, «
Commissioner.,
Approved,

JNo. M. REYNOLDS,
Acting Secretary.

[CHEROKEE OU'_{‘LET.]
BY THE PRESIDENT OF THE UNITED STATES OF AMERICA:
A PROCLAMATION.

‘Whereas, pursuant to section ten, of the act of Congress approved -
March third, eighteen hundred and ninety-three, entitled “An act
"making appropriations for current and contingent-expenses, and ful-
filling treaty stipulations with Indian tribes, for fiscal year ending June
thirtieth, eighteen hundred and ninety-four” the Cherokee Nation of
Indians, by a written agreement made on the seventeenth day of May,
eighteen hundred and ninety-three, lias ratified the agreement for the
cession of certain lands, hereindfter described, as amended by said act
of March third, eighteen hundred and ninety-three, and thereby ceded,
conveyed, transferred, relinquished and surrendered all its title, claiin,
and interest of every kind and character in and to that part of the
Indian Territory bounded on the west by the one hundredth degree
(1009) of west longitude; on the north by the State of Kansas; on the
east by the ninety-sixth degree (96°) of west longitude; aid on the
- sotith by the Creek Nation, the Territory of Oklahoma and the Cheyenne
and Arapahoe Reservation created or defined by Executive order dated
.August tenth, eighteen hundred and sixty-nine: Provided, That any
citizen of the Cherokee Nation, who, prior to the first day of Novem-
‘ber, eighteen hundred and ninety-one, was-a bona fide resident upon
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and further had; as a farmer aud for farming purposes, made perma-
nent and valuable improvements upon any part of the land so ceded
and who has not disposed of the same, but desires to occupy the -
particular lands so improved as a homestead and for farming pur-
poses, shall have the right to select one-eighth of a section of land,
to conform however to the United States surveys; such selection to
embrace, as far as the above limitation will admit, such improvements.
" The wife and children of any such citizen shall have the same right of
selection that is above given to the citizen, and they shall have the
preference in making selections to take any lands improved by the
husband and father that he can not take until all of his improved
land shall be taken; and that any eitizen of the Cherokee Nation not a
"resident within the land so ceded, who, prior to the first day of Novem--
ber, eighteen hundred and ninety-one, had for farming purposes made
valuable and permanent improvements upon any of the land so ceded,
shall have the right to select one-eighth of a section of land to conform .
to the United States surveys; such selection to embrace, as far as the
above limitation will admit, siich improvements; but the allotments so
provided for shall not exceed seventy (70).in number, and the land
allotted shall not exceed five thousand and six hundred (5,600) acres;
and such allotments shall be made and confirmed under such rules and
regulations as shall be prescribed by the Secretary of the Interior, and
. when so made and confirmed shall be conveyed to the allottees respec-
tively by the United States in fee simple, and from the price to be
paid to the Cherokee Nation for the cession so made there shall be
deducted the sum of one dollar and forty cents ($1.40) for each acre so.
taken in allotment: And provided That D. W. Bushyhead, having
made permanent or valuable improvements prior to the first day of -
November, eighteen hundred and ninety-one, on thelands so ceded, he
“may select a quarter section of the lands ceded, whether reserved or
otherwise, prior to the opening of said lands to public-settlement; but .
he shall be required to pay for such selection, at the same rate per acre
as other settlers, into the Treasury of the United States in such man-
ner as the Secretary of the Interior shall direct; and : "

Whereas, it is provided in section ten of the aforesaid act of Con-
gress, approved March: third, eighteen hundred and ninety-three:

That “said lands, except the portion to be allotted as provided in said
agreement, shall, upon the payment of the sum of two hundred and
ninety-five thousand seven hundred and thirty-six dollars, herein ap-
propriated, to be immediately paid, become and be taken to be and
treated as a part of the public domain. But in any opening of the
same to settlement, sections’ sixteén and thirty-six in each township,
‘whether surveyed or unsurveyed, shall be, and are hereby reserved for
the use and benefit of the pubhc sehools to be established within the
limits of such lands, under such conditions and regulations as may be
hereaftér enacted by Congress, % * *

“ Bections thirteen, fourteen, fifteen, sixteen, twenty one, twenty-two,
twenty-three,twenty- foul twenty five, twenty-six, twenty-seven, twenty-
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eight and the east half of sections seventeen, twenty and twenty-nine,
- ‘allin township numbered twenty-ninenorth, of range numbered two. east
of the Indian meridian, the same being lands reserved by Executive
* order dated July twelfth, eighteen hundred and eighty-four, for use of
and in connection with the Chilocco Indian Industrial School, in the
Indian Territory, shall not be subject to public settlement, but shall
until the further action of Congress, continue to be reserv ‘ed for the
purposes for which they were set apart in the said Executive order.
And the President of the United States, in any order or proclamation
which he shall make for the opening of the lands for settlement, may
make such other reservations of lands for publie purposes as he may
deem wise and desirable.

- #The President of the United States is hereby authorized; at any time
within six mouths after the approval of this act and the acceptance
of the same by the Cherokee Nation as herein provided, byproclamation,
to open to settlement any or all of the lands not allotted or reserved,
in the manner provided in section thirteen of theact of Congressapproved
March second, eighteen hundred and eighty-nine, entitled ¢ An act
making appropriations for the current and contingent expenses of the
Indian Department and for fulfilling treaty stipulations with various
Indian tribes, for the year énding June thirtieth, eighteen hundred and
ninety, and for other purposes’ (Twenty-fifth United States Statutes,
page ten hundred and five); and also. subject to theprovisions of the
act of Congress approved May second, eighteen hundred and ninety,
entitled ¢ An act to provide a temporary governinent for the Territory
of Oklahoma to enlarge the jurisdiction of the United States court in
the Territory, and for other purposes’; also, subject to the second pro-
viso of section seventeen, the whole of section eighteen of the act.of
March third, eighteen hundred and ninety-one, entitled ‘An act making
appropriations for the current expenses of the Indian Départment, and
for fulfilling treaty stipulations with varicus tribes, for the year ending
June thirtieth, eighteen Lundred and ninety two, and for other pur-
poses’; except as to so much of said acts and sections as may conflict
with the provisions of this act. Each settler on the lands so to be
opened to settlement as aforesaid shall, before receiving a patent
for bis homestead, pay to the United States for the lands so taken by
him, in addition to the fees provided by law, the sum of two dollars
and’ fifty cents per acre for any land east of mnety seven and one-half
degrees west longitude, the sum of one dollar and a half per acre for
any land between ninety-seven and one-half degrees west longitude and
ninety-eight and one half degrees west longitude, and the sum of one
dollar per acre for any land west of ninety-eight and. .one-half degrees
west longitude, and shall also pay interest upon the amount so to be
paid for said land from the date of entry to the-date of final payment
therefor-at the rate of four per centum per annuin.

“No person shall be permitted to oceupy or enter upon any of the
lands herein referred to, except in the manner prescribed by the
proclamation of the President opening the same to settlement; and any
person otherwise ocoupying or entering upon any of said lands shall
forfeit all right to acquire any of said lands. The Secretary of the
Interior shall, under the direction of the President, preseribe rules and.
regulations, not inconsistent with this acr, for the occupation and
~ settlement of said lands, to be incorporated in the proclamation of the
.~ President, which shall be issued at least twenty ddys before the time
fixed for the opening of said lands;” and
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Whereas, by a written agreement, made on the twenty-first day of
October, e1ghteen hundred and ninety one, the Tonkawa tribe of In-
dians, in the Territory of Oklahoma, ceded, conveyed, and forever relin-
quished to the United States all their right, title, claim and interest of
every kind and character, in and to the lands particularly described in
Arxticle I of the agreement, Provided, That the allotments of land to
said Tonkawa tribe of Indians theretofore made, or to be made under
said agreement and the provisions of the general allotment act ap-
proved February eighth, eighteen hundred and eighty-seven and an
act amendatory thereof, approved February twenty-eighth, ecighteen
hundred and ninety-one, shall be confirmed, And provided, That in all
cases where the allottee has died since land has been set off and sched-
uled to such person, the law of descent and partition in force in Okla-
homa Territory shall apply thereto, any existing law to the contrary
notwithstanding; and

Whereas, by a certain other agreement with the Pawnee tribe of
Indians, in said Territory, made on the twenty-third day of November,
eighteen hundred and ninety-two, said tribe ceded, conveyed, released,
relinquished, and surrendered to the United States all its title, clalm,
and interest, of every kind and character, in and to the lands particu-
larly described in Article I of the agreement, Provided, That the allot-
ments made or to be made to said Indians in the manner aud subject
to the conditions contained in said agreement; shall be confirmed; and

Whereas, it is provided in section thirteen of the act of Congress, ac-
cepting, ratifying and confirming said agreements with the Tonkawa
Indians and Pawnee Indians, specified in sections eleven and twelve of -
the same act, approved March third, eighteen hundred and ninety-
three, entitled “An act making appropriations for current and con-
- tingent expenses, and fulfilling treaty stipulations with Indian tribes

for fiscal year ending June tlmtleth eighteen hundred and nmety-
four,”
¢« That- the. Jands acquired by the agreements speciﬁed in the two
preceding sections are hereby declared to be a part of the public do--
main. Sections sixteen and thirty-six in each tovwnshi)p, whether sur-
veyed or unsurveyed, are hereby reserved from settlement for the use
and benefit of public schools, as provided in section ten relating to
lands acquired from the Cherokee Nation of Indians. And the lands
g0 acquired Dby the agreements specified in the two preceding sections
not so reserved shall be opened to settlement by proclamation of the
President at the same time and in the manner and subject to the
same conditions and regulations provided in section ten relating to the
opening of the lands acquired from the Cherokee Nation of Indians.
And each settler on the lands so to be opened as aforesaid shall, before
receiving a patent for his homestead, pay to the United States for the -
lands so taken by him, in addition to the fees provided by law, the
-sum of two dollars and fifty cents per acre; and shall also pay interest
upon the amount so to be paid for said land from the date of entry to
th?1 date of final payment at the rate of four per centum per annum?”;
an
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- Whereas, the thirteenth section of the act approved March second,
eighteen hundred and eighty-nine, the act approved May second,
eighteen hundred and ninety, and the second proviso of section seven-
teen, and the whole of section eighteen of the act approved March
third, eighteen hundred and ninety-one, are referred to in the tenth
section of the act approved March third, eighteen hundred and ninety-

three, and thereby made applicable in the disposal of the lands in the

“Cherokee Outlet” hereinbefore mentioned, the provisions of which

~acts, so far as they affect the opening to settlement and the disposal-

of said lands, are more particularly set forth hereinafter in connection

with the rules and regulations prescribed by the Secretary of the Inte-

rior for the occupation and settlement of the lands he1 eby opened ac-

~cording to said tenth section; and,

‘Whereas, the lands acquired by the three several agreements here-
inbefore mentioned have been divided into counties by the Secretary
of the Interior, as required by said last-mentioned act of Congress,
before the same-shall be opened to settlement, and lands have been
reserved for county-seat purposes to be entered under sections twenty-
three hundred and eighty-seven and twenty-three hundred and eighty-
eight of the Revised Sfatutes of the United States as therein 1equ1red
as follows, to wit:

For county K, the southeast quarter of section twenty-three and
the northeast qucutex of section twenty-six, township twenty-eight
north, range two east of the Indian meridian, excepting four acres re-
served for the site of ‘a court-house to be designated by lot and. block
upon the official plat of survey of said reservation for county-seat pur-
poses hereafter to be issued by the Commissioner of the Geeneral Land
Office; said reservation to be additional to the reservations for parks,
Sehools and other public purposes 1equued to. be made by sectlon 22,

‘of the act of May 2, 1890,

For eounty L,.the seuthwest quarter of section one, a,ud the south-
east quarter of seetlon two, township twenty :five north, range six west

~of the Indian meridian, excepting four acres reserved for'the site-of a-

court-house to be designated by lot and block upon the official plat of
sarvey of said reservation for county-seat purposes hereafter to be
issued by the Commissioner of the General Land Office; said reserva-
tion to be additional to thie reservations for parks, schools and other
pubhc purposes required to be made by section 22, of the act of May
2, 1890.
For county M, the south half of the northeast quarter and the 11011311

" half of the southeast quarter of section twenty-three, and the south half
" .of the northwest quarter and:the north half of the southwest quarter

{ £ /
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of section twenty-four, township twenty-seven north, range fourteen
west of the Indian meridian, excepting one acre reserved for Govern-
ment use for the site of a land-office, and four acres to be reserved for
the site of a court-house, which tracts are to be contignous and to be
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designated by lot and block upon the official plat of survey of said res-
ervation for county-seat purposes, hereafter to be issued by the Com-
missioner of the General Land Office; said reservations to be additional
to the reservations for parks, schools, and other public purposes re-
quired to be made by section 22, of the act of May 2, 1890.

For county N, the south half of section twenty-five, township twenty-
three nworth, range twenty-one west of the Indian meridian, excepting
one acre reserved for Government usé for the site of a land office, and

-four acres to be reserved for the site of a court-house, which tracts ar
to be contiguous and to be designated by lot and block upon the official
plat of survey of said reservation for county-seat purposes, hereafter
to be issued by the Commissioner of the General Land Office; said res-

ervations to be additional to the reservations for parks, schools, and .
other public purposes required to be made by section 22, of the act of
May 2, 1890. ‘ : -

For county O, the southeast quarter of section seven and the south-
west quarter of section eight, township twenty-two north, range six

Voo,

7

ol

west of the Indian meridian, excepting one acre reserved for Govern-

ment use for the site of a land office, and four acres to be reserved for
" the site of a court-house, which tracts are to be contiguous and to be
designated by lot and block upon the official plat of survey of said res-
ervation for county-seat purposes hereafter to be issned by the Com-
missioner of the General Land Office; said reservations to be additional
to the reservations for parks,-schools, and other publiec purposes re-
quired to be made by section 22 of the act of May 2, 1890, :
For county P, the northeast quarter of section twenty-two and th
northwest quarter of section twenty-three, township twenty-one north,
range one west of the Indian meridian, excepting one acre reserved for

V3
. . : i
Government use for the site of a land office, and four acres reserved for {/ z.

the. site of a court-house, which tracts are.to be coutiguous and to be
designated by lot and block upon the official plat of survey of said res-
ervation for county-seat purposes hereafter to be issned by the Com-
missioner of the General Land Office; said reservations to be addi-
tional to the reservations for parks, schools, and other public purposes
required to be made by section 22, of the act of May. 2, 1890; and,
~ For county Q, the southeast quarter of section thirty-one, the west
half of the southwest quarter of section thirty-two, township twenty-
two north, range tive east, lot four of section five, and lot one of section
- six, township twenty-one north, range five east of the Indian meridian,
excepting four acres reserved for the site of a court:house to be desig-
nated by lot and block upon the official plat of survey of said reserva-
tion for connty-seat purposes hereafter to be issued by the Commissioner
of the General Land Office; said reservation to be additional to the
reservations for parks, schools, and other public purposes required to
be made by section 22, of the act of May 2, 1890.

“Whereas, it 18 provided by act of Congress for temporary government

n
7
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of Oklahoma, approved May second, eighteen hundred and ninety, sec-
tion twenty-three (Twenty six Statutes, page ninety-two), that there
shall be reserved public highways four rods wide between each sec¢tion
of land in said Territory, the section lines being the center of said high-
ways; but no deduction shall be made where cash payments are pro-
vided for in the amount to be paid for each quarter section of land by
reason in such reservation; and

" Whereas, all the terms, conditions, and consldelatwns required by

“said agreements made withsaid nation and tribes of Indians and by
the laws relating thereto, precedent to opening-said lands to settle-
ment, have been, as I hereby declare, complied with:

Now, Thereforé, I, Grover Cleveland, President of the United States,
by virtue of the power in me vested by the statutes hereinbefore men-
tioned, and by other the laws of the United States, and by said several .
agreements, do hereby declare and make known that all the lands
acquired from the Cherokee Nation of Indians, the Tonkatwa tribe of
Indians, and the Pawnee tribe of Indians, by the three several agree-
ments aforesaid, will, at the hour of twelve o’clock noon (central stand-
ard time) on batmday the sixteenth day of the month of September
A.D., eighteen hundred and ninety-three, and not before, be opened to
settlement under the terms of and subject to all the conditions, limita-
tions, reservations, and restrictions contained in said agreements, the
statutes above speclﬁed the Jaws of the United States applicable
thereto and the conditions prescribed by this Proclamation, saving and
excepting lands described and identified as follows, to wit: The lands
set apart for the Osage and Kansas Indians; being. a tract of country
bounded on the north by the State of Kansas, on the east by the ninety-
sixth degree of west longitude, on the south and west by the Creek

. country and the main channel of the Arkansas River; the lands set-
apart for the Confederated Otoe and Missouria . tribes of Indians,
- described as follows, to wit: Township twenty-two north, range one
east; township twenty-three north, range one east; township twenty-
two north, range two east; township twenty-three north, range
two .east; township twenty-two north, range three.east; and - that
portion of township twenty-three 1101th, range three east lying
west of the Arkansas River; and the lands set apart for the Ponca
“tribe of Indians, deseribed as follows, to wit: Township twenty-four
north, range one east; township twenty-five north, range one cast;
fractional township t\veut3 four north, range two east; fractional -
- township twenty-five north, range. two east,’ fractional township
twenty-four north, range three east; fmc’aonal township twenty-five
north, range thlee east; fractional townshlp twenty-four north, range
four east fractional towns]np twenty-five north, range four e%t the
said haetmnal townships lying on the right bank of the Alkansqs
 River, excepting also the lands allotted to the Indians as in said
agreements provided, excepting also the lands reserved by Executive
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orders dated Apul eighteenth, eighteen hundred aud. eighty-two, and
January seventeenth, eighteen hundred and eighty-three (known as -
Camp Supply military reservation), described as follows, to wit:.
~ Township twenty-four north, range twenty-two west, the south half of
township twenty-five north, range twenty-two west, and the south-

west quarter of township twenty-five north, range twenty one west;

excepting also one acre of land n each of the reservations
for county-seat purposes, in ccunties M, N, O and P, which tracts
are hereby reserved for Government use. as sites for land offices,

and four aecres in each reservation for county-seat purposes here-

inbefore. named, which tracts are lereby rveserved as sites for
court-houses, and- excepting =also the reservations for the use of
and in connection with the Chiloceo Indian Industrial School, and
for county-seat purposes hereinbefore described; excepting also the
Saline lands covered by three leases made by the Cherokee Nation
prior to March 3, 1893, kunown as the Hastern, Middle and Western
Saline reserves, under authority of the act of Congress of August 7,
1832 (22 Stat., 349), said lands being described and identified as
follows: The Hastern Saline Reserve embracing all of section 6, lots 3
and 4 of section 4, the south half of the northeast quarter, the south
half of the northwest guarter, the north half of the southwest quarter
and lots 1, 2, 3 and 4 of section 5, and the northeast quarter of the
northwest quarter and lots 1 and 2 of section 7, township 25 north,
range 9 west; all of sections 6, 7, 8, 17, 18, 19, 20, 21, 27, 28, 29, 30, 31,
32 and 33, the southwest quarter, the southwest quarter of the north-
west quarter and lots 2, 3, 4, 5, 6 and 7 of section 5, the southwest
quarter, the southwest quarter of the northwest quarter, the south-
west quarter of the southeast quarter, and lot 1 of section 9, the
 west half of the southwest quarter of section 15, the west half,
the southeast quarter, the west half of the northeast quarter and
the southeast quarter of the northeast quarter of section 186,
the west half, the west half of the southeast quarter and the
southeast quarter of the southeast quarter of section 22, the west
half, the west half of the southeast quarter, the northeast guarter
of the southeast quarter, and the southwest quarter of the northeast
quarter of section 26, the northwest quarter, the north half of the south-
west quarter, the west half of the northeast quarter, and the northeast
quarter of the northeast quarter of section 34, and the northwest quar-
ter of the northwest quarter of section 35, township 26 north, range 9
west; all of section 31, the southwest quarter of the southeast quarter,.
the southeast quarter of the southwest quarter and lot 4 of section 30,
and lots 3 and 4 of section 32, township 27 north, range 9 west; all of
‘sections 1, 2, 3, 4, 9, 10 and 11, the southeast quarter, the south half
of the northeast quarter, the east half of the southwest quarter, the
southeast quarter of the northwest quarter and lots 1, 2 and 3 of sec-
tion 5, the east half, the southwest quarter and the east half of the
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nmthwest quaxtel of section 8, the north half, the 1101t]1 half of the
southwest quaiter, the southwest quarter of the southwest quarter, and
the northwest: quzu’ter of  the southeast quarter. of section 12, the
northwest quarter; the northwest quarter of the northeast quarter,
the north half of the southwest quarter, and the southwest quarter
of the southwest quarter of section 14, the north -half, the southeast
quarter, and the north half of the southwest quarter of section 15,
and the northeast quurter and.  the north half of the northwest
guarter- of section  16," township ‘25 north, range 10 west; all of
sections 1, 2, 3, 1u, 11,12, 13, 14, 15, 16, 21, 22, 23, 24, 25, 26, 27, 28, 33,
34, 35 and 3u, the south half of the 1101'theabt quarter, the southeast
quaiter of the northwest quarter, the southeast quarter, the east half
of the southwest quarter and Jots 1,2 and 3 of section 4, the east half,
the southwest quarter, the east half of the northwest quarter, and the
southwest quarter of the northwest quarter of section 9, the southeast
quarter of the southeast quarter of section 17, the east halfof the north-
east quarter and the east half of the southeast quarter of section 20,
the southeast quarter and the east half of the northeast quarter of sec-
tion 29, and the east half and the southeast quarter of the southwest
quarterof section 32, of township 26 north, range 10 west; all of sections
22, 26, 27, 34, 35 dlld 36, the east half of the northeast qua1tel and the
ast half ot the southeabt quarter of section 21, the southwest quarter,.
the west half of the southeast quarter, the south half of the northwest
quarter and lots 1 and 6 of section 23, the southwest quarter, the west half
of the southeast quarter, the southeast quarter of the southeast quarter,-
thesouthhalfof the northwest quarter andlot 1.of section 25, the east halt
of section 28, and the east half and the southeast quarter of the southwest
quarter of section 33, township 27 north, range 10 west ; the Middle Saline
Reserve embracing the southwest quarter of the northeast quarter, the
southeast quarter of the northwest quarter, the west half of the southeast
quarter, the east half of the southwest quarter, and lots 2,3, 4,5, 6 and 7
of section 6, and the northwest quarter of the northeast quarter, the .
northeast quarter of the northwest quarter, and lot 1 of section 7,
. township 26 north, range 18 west; the southwest quarter of the south-
east quarter, the southeast quarter of the southwest quarter and lot 7
of section 6, the west half of the northeast quarter, the east half of
the northwest quarter, the west half of the southeast quarter the east
balf of the aouthweqt quarter and lots 1, 2, 3 and 4 of section 7, the
- west half of the northeast qualtel, the east half of the nmthwest
quarter, the west half of the southeast quarter, the east half of the
southwest quarter and lots 1, 2, 3 and 4 of section 18, the west half of
the northeast quarter, the east half of the northwest quarter, the west
half of the southeast quarter, the east half of the southwest quarter
and lots 1, 2, 3 and 4 of section 19, thenorthwest quarter of the north-
east quarter; the northeast q.uarter of the northwest quarter, and lots
1,2, 38,4,6, 7and 8 of section'30, and the west half of the northeast
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quarter, the east half of the northwest quarter, the west half of the
sou’aheabt qumter the east half of the southwest quarter and lots 1,
2, 3 and 4 of section 31, township 27 north, range 18 west; all of sec-
'tions 1to 6 inclusive, the north half of the north half of sections 8,
9, 10, 11 and 12, and the north half of the northeast quarter, the
northeast quarter of the northwest quarter and lot 1 of section 7,
township 26 north, range 19 west; all of seetlons to 36 inclusive, the
south half of the. south half of sections 1,2, 3, 4 and 5, and the south
half of the southeast quarter, the southe’ast quarter of the southwest
quarter and lot 7of section 6, township 27 north, range 19 west; all of
sections 1 and 2, the sonth half of the northeast quarter, the southeast
. quarter, and lots 1 and 2 of section 3, the north half of the northeast
- quarter of section 10, and the north balf of the north half of sections 11
and 12, township 26 north, range 20 west; all of sections 11, 1=, 13, 14,
28,24, 25, 26, 35 and 36, the south half of the southeast quarter and lot
7 of section 1, the southwest quarter of the southwest quarter and lot 6
of section 2, the south half of the southeast quarter of section 3, aud the
~east half of sections 10, 15, 22, 27 and 34 township 27 north, range-20
- west: and the Western Saline Reserve embracing all of sections. 18, 19,
30 and 31, township 29 north, range 20 west; and all of sections 13, 14
23, 24, 25, 26, 35 and 36, tOWDbhlp 29 north, range 21 west; exceptmg
also that bectlon 13 in each township whlch has not been othel wise re-
served or disposed of, is hereby reserved for university, agricultural col-
lege, and normal school purposes, subject to the action of Oongless~
excepting also that section 33 in each township which has not been
otherwise reserved or disposed of, is hereby reserved for public build-
ings; excepting also sections sixteen and thirty-six in each township
which are reserved by law for the use and benefit of the public
schools; excepting, also, all selections and allotments made under the
law and the agreements herein referred to, the lands covered by said
selections and allotments to be particularly described.and 1dentlﬁed,
said descriptions to be furnished by the Commissioner of the General
Land Office, and posted in the several booths hereinafter referred to-
.as those where certain preliminary declarations are to be made prior to
the day named in this pr oelamatlon as that when the strip Wlll be open
to seftlement.

Said lauds so to be opened, as Lerein proclaimed, shall be entered
upon and occupied only in the manner and under the provisions follow-
ing, to wit:

A strip of land, one hundred feet in width, around and immediately
within the outer boundaues of the entire tract of country, to be opened
to settlement under this proclamation, is hereby temporarily set apart
for the following purposes and uses, viz:

Said strip, the inner boundary of which shall be one hundred feet
from. the exterior boundary of the country kuown as the Cherokee
Outlet, shall be open to occupancy in advance of the day and hour -
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natned for the opening of said country, by persons expecting and intend-
ing to-make settlement pursuant to this proclamation. * Suchoccupancy
shall not be regarded as trespass, or in violation of this proclamation
or of the law under which it is made; nor shall any- settlement rights
be gained thereby. .

The Commissioner of the General Land Office sludl under direction of
the Secretary of the Interior, establish on said one- hundred foot strip
booths to be located as follows: One in Tp. 29 N., R. 2 E.; one in Tp.
20 N, R. 2 W.; one in Tp. 29.N., R. 4 W.;-one in Tp. 29 N., R. 8 W.;
one in Tp. 29 N, R.12 W.; one in Tp., 20.N,, R. 3 E.; one in Tp. 20 N,,
R.2W.; one inTp. 20 N, R. 7 W.; and one in Tp. 20 N,, R. 26 W, and
shall place in charge thereof three officers to each booth, who shall

_be detailed from the General Land Office.. Said booths shall be open for
the transaction of business on and atter Monday the eleventh day of
the month of September, A. D., eighteen hundred and ninety-three,
from 7 a. m, to 12 m. and 1p. m,, to 6 p.'m., each business day, until the
same shall be discontinned by the Secretary of the Interior, who is
hereby authorized to discontinue the same at his discretion. Each
party desiring to enter upon and occupy as a homestead any of the
lands hereby opened fo. settlement will' be required to first appear at
one of the before-mentioned booths and make a declaration in writing
to be signed by the party in the presence of one of the officers in charge
thereof, which shallbe certified by such 0fﬁee1 aecording to the form
hereto attached and made a part hereof (m(uked A), showing his or her
qualifications to make homestead entry for said lands, whereupon a cer-
tificate will be issued by the officers in charge of the booth to the party -
making the declaration, which shall be of the form hereto attached and
made a part hereof (marked D). :

‘Where a party desires to- file a soldier’s declaratory statement in
person he will be required to make a declaration which shall be of the
form hereto attached and made a part thereof (marked B), the same to
be made and subseribed before one of the officers in charge of the booth
and certified by such officer, independently of the affidavit (Form 4—546)
to be filed when he presents the certificate of Form D, there given him,
to the district officers.” Where a party desires to file a declaratory
statement through an agent, it will be necessary for him previously to
make the affidavitordinarily required (Form 4-—3545) before some officer
authorized to administer oaths, and place the same in the hands of the
agent, who, before being permitted to enter upon the lands to be
opened in said “ Outlet” for the purpose of making the desired filing,
will be required to appear before the officers in charge of some one of
the booths, to present the said affidavit of the party authorizing him
to act as such agent, and to make a declaration in writing to be sub-

seribed by him in the presence of one of such officers, which shall be
certified. by such officer, according to the form hereto attached and
made & part hereof (marked C), whereupon a certificate of Form D will
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be given him by said officer.. The agent should be provided with affi-
davits of Form 4—545 made in duplicate—one for presentation to the
officers in charge of the booth, and the other for presentation to the -
_ district officers, when formal filing is to be made.

"~ Each party desiring to enter upon said lands for the purpose of set-
tling upon a town lot, will be required to first appear at one of the .
before-mentioned booths, and make a declaration in writing to be
signed by the party in the presence of one of the officers in charge
thereof, which shall be certified by such officer, according to the form -
hereto attached and made a part hereof (marked E), whereupoh a cer-
tificate will be issued by the officers in charge of the booth to the party
making the declaration swhich shall be of the form hereto attached and
made a part thereof (marked I).

The said declarations made before the officers in charge shall be

given consecutive numbers beginning at number one at each booth
and the certificate issiied to the party making the declaration shall be
given the same number as is given the declaration. The declarations
shall be carefully preserved by the officers in charge of the booths,
and when the booths are discontinued said declarations shall be trans-
mitted, together with the duplicate affidavits (Form 4—545), hereinbe- .
fore required to be presented in- case of agents proposing to act for
soldiers in filing declaratory statements to the General Land Office for
filing as a part of the records pertaining to the disposal of said lands.
" The certificate will be evidence only that the party named therein is
permitted to go in upon the lands opened to settlement by this procla-
“mation at the time specified herein and the certificate of Form D must
be surrendered when application to enter or file is presented to the dis-
triet officers and the party’s right to make a filing, homestead entry or
settlement shall be passed upon by the district land officers at the
proper time and in the usual manner. The holder of such certificate
will be required when he makes his homestead affidavit, or, if a soldier
or soldier’s agent, when he files a declaratory statement at the district
office, to allege under oath before the officer taking such homestead
affidavit, or to whom said declaratory statement is presented for filing,
that all the statements contained in the declaration made by him, npon
which said certificate is based, are true in every particular, such oath
to be added to affidavit of Form 4—102, as shown on form hereto at-
tached and made a part hereof (marked 10‘7(1)

After the hour and -day hereinbefore named when said lands will be
opened to settlement, all parties holding such certificates (form D or F),
will be permitted to occupy or .enter upon the lands so opened, and
parties holding a certificate of form I may initiate a homestead claim,
either by settlement upon the .land or by entry or filing at the proper
distriet office; but no person not holding any such certificate shall be
permitted to occupy or enter upon any of said lands until after the
booths shall have been discontinued by direction of the Secretary of

1600—voL 17——16
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the Interior. Until then, the officers of the United States are expressly
 charged. to permit-no pa,lty Wlthout a certificate to occupy or enter
upon any of said lands,

The following rules and 1eguht10ns have been prescribed by the
Secretary of the Interior under-the direction of the President as pro-

. vided by section ten of said act of March third, eighteen hundred and
ninety-three, for the ooeupatlon and sett]ement of the lands hereby
opened, to wit:

- The thirteenth section of the act appmved March second, eighteen
hundred and eighty nine, the act approved May second eighteen hun-
dred and ninety, the second proviso of section seventeen, and the
whole of section eighteen of the act approved -March third, eighteen .
hundred and ninety-one, are by section ten of the act of March third,

~eighteen hundred and ninety-three, made applicable in disposing of the
lands under said section ten, and said lands are thereby rendered sub-
ject to disposal under the homestead and town-site laws only, with
eertain modifications, which laws, as so modified, contain provisions,
substantially as follows:

1. Any party will be entitled to initiate a homeqteqd claim to a tr act

_of said lands, who is over twenty one years of age or the head of a
family; who is a citizen of the United States, or has declared his in-
. tention to become such; who has not e‘chausted his* homestead right
either by perfecting a homestead entry for one hundred and sixty acres
of land under any law, excepting what is known as the commuted pro-
vision of the homestead law, contained in section two thousand three
hundred and one of the United States Revised Statutes, or by making -
o commutbing a homestead entry sinee March second, eighteen hundred
and eighty-nine; who has not entered, since Aungust thirty, eighteen
hundred and ninety, under the land laws of the United States, or filed
~upon, a quantity of land, agricultural in character, and not mineral,
which with the tracts sought to be entered in any case, would make
more than three hundred and twenty acres; who is not the owner in
fee simple of one hundred and sixty acres of land in any State or Terri-
tory; and who has not entered upon or occupied the lands hereby
opened in violation of this the President’s proclamation opening the
same to settlement. and entry. (Seesection 2289 U. 8. R. 8.; act of
March 2, 1889, 25 Stat., 854; section 13 of the act of March 2, 1889, 25
Stat., 1005; act of August 30, 1890, 26 Stat.,.391; section 20, act of
May 2, 1890, 26 Stat 91; and section 10, act of March 3, 18().3 27
Stat., 640).
2. Bach entry shall be in a compact body, according to the rectan-
- gular sabdivisions of the public surveys, and in a square form, as nearly
as reasonably practicable, consistently with such surveys, and.no per-
son shall be permitted .to.enter more than one quarter section in
quantity of said land. (See section 13, act of March 2, 1889, 25 Stat.,
1003.) : ‘ '
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3. Parties who own and reside upon- land (not acquired by them un-
der the homestead law), not amounting in quantity to a quarter sec-
tion, may, if otherwise qualified, enter other land lying contiguous to
their own to an amount which shall not, with the land already owned
by them, exceed in the aggr eg&te 160 acres. (See section 2289, 'U. S.
R. 8.). o '

4. Any party who has made a homestead entr y prior to March sec-
ond, eighteen hundred and eighty-nine, for less than one quarter section
of land and who still owns and occupies the land so entered, may, if
otherwise qualified, enter an additional tract of land lying contiguous
to the land embraced in the original entry, which shall not, with the
land first.entered, exceed in the aggregate one hundred and sixty acres,
but such fmddltlonal entry will not be permitted; or if permitted will be
canceled, if the -original enmy should fail, for any reason prior to pat-
ent, or should appear to be illegal or ﬁaudulent The final proof of
residence and cultivation made on the original entry, together with the
payment of the preseribed price for the land, will be sufficient to entitle
- the party to a final certificate for the land so entered without further

proof. (See section 5 of the act of March 2, 1889, 25 Stat., 854.).
5. Parties who 1 have complied. with the COndIﬁODb of the law with

- regard to a ‘homestead en try for less than one hundred and sixty acres
of land made prior to March second, eighteen hundred and eighty-nine,
and have had the final papers issued vherefor, may, if otherwise quali- -
fied, make an additional entry, by legal subdivisions, of so much land
as, added to the quantity previously so entered, shall not exceed one
hundred and sixty acres. Parties making entry under the provisions
set forth in this paragraph will be required to reside upon and culti-
vate the land embraced therein for the prescribed period-and to sub-
mit proof of residence and cultivation of a like character with that re-
quired in ordinary homestead entries before the issuance of a final cer-
tificate. (See section 6; act of March 2, 1889, 25 Stat., 854.).

- 6. Any officer, soldier, seaman, or marine who -served for not less’
than ninety days in the Army or Navy of the United States during the
war of the rebellion and who was hohorably discharged and has re-

“mained loyal to the Government, or, in case of his death, his widow, or
in case of her death or remarriage, his minor orphan children, by a
guardian duly appointed and officially accredited at the Department of
the Interior, may either in person, or by agent, file a declaratory state-
ment for a tract of Jand and have six months thereaftel within which
to make actual entry and commence residence and improvements upon .
the land. (See sections 2304, 2307, and 2309, U. 8. R. 8.). .

7. Every person entitled under the 'préceding paragraph to enter &

-homestead, who, or whose deceased husband or father in case of the
widow or minor children, may have, prior to June 22, 1874, entered,
under the homestead laws, a quantity of land less than 160 acres, may,
if otherwise qualified, enter so much land as, when added to the
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quantity previously entered, shall not exceed ‘160 acres, but the party
must make affidavit that the entry is made for actual settlement and
‘cultivation, ‘and the proof-of such settlement and cultivation, pre-
scribed by existing hownestead -laws and regulations thereunder, will
be required to be produced before the issue of final certificate. (See
section 2306 U. 8. R, 8., and section 18 of the act of May 2, 1890, 26
- Stat., 90.). ; '
8. Parties may initiate claims under the homestead law either by
settlement on the land or by entry at the district office; in the former
case, the party will have three months after settlement within whieh to
file his application for the tract at the distriet office; in the latter case
the party will have six months after entry at that office, within which
to establish residence and begin improvements upon the land. (See
~sections 2290 and 2297, U. S. R. 8.; and section 3, of the act of May 14,
1880, 21 Stat., 140.).-
9. The homebtead affidavits required to be filed with-the application
- .must be executed before the register or receiver of the proper distriet
land office (see section 2290, U. 8. R. 8.), or before any other officer who
may be found duly qualified at the time to administer such oaths ac-
cording to the provisions of thé act of Congress of May 26, 1890, 26
Stat., 121.
10. Partles applying to make homestead entry will be required to
. fender with the application the legal fee and commissions which are
as follows: For an entry of over eighty acres a_ fee of ten dollars, and
for an entry of eighty acres or less a fee of five dollars, and, in both
cases, in addition, commissions, of two per cent upon the Government
price of the land, computed at the rate of $1.25 per acre, the ordinary
- minimum price of public lands under the general provisions of section
2357, U. 8. R. 8. (See sections 2238 and 2290, U, 8. R. 8.)
- 11. Homestead applicants appearing in great number at the Iocal
office to malke entry at the time of opening will be required to form in
line in order that their applications may be presented and acted upon
in regular order.
. 12. Soldiers’ declaratory statements can only be made by the par tles
entitled-or by their agents in person, and will not be received if sent
by mail. . A party acting as agent and appearing in line, as contem-
plated under the eleventh paragraph, will be allowed to make one entry
or filing in his individual character, if he so desires, and to file one
declaratory statement in his representative character as agent, if such -
Lie shall be, and thereupon he shall be required to step out of line, giv-
ing place to the next person in order, and, if he desires to make any
other filings, to take his place at the end of the line and await his
proper turn before doing so, and thus to proceed in order until all the
filings desired by him shall be made.
13. Section two thousand three hundred and one of the Rewsed
Statutes of the United States providing for commutation homestead
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éntries is not applicable to said lands. (See section 18 of the act of
May 2, 1890, 26 Stat., 90.) -

o 14, Proof of five yem 8 residence, cultivition, and 1mplovemeut and
the payment prescribed by the statute, as her einbefore mentioned must
be made, before a party will be entitled to a patent under the home-
stead law, and such proof is required to be made within seven years
from the date of the entry. Commissions equal to two. per cent, upon
the Government price for the land, computed at $1.25 per acre under
section 2357, U. 8. R. S., must also be tendered with the final proof.
Interest at four per cent per annum on the purchase price of the land
must be paid from the date of the entry to date of final payment of pur-
chase money. (See sections 2238 and 2291, U. 8. R. 8.; and sections 10
and 13 of the act of March 3, 1893, 27 Stats., 640.)

15. The parties named in paragraph six of these regulations are en-
titled to have the term of service in the Army or Navy, under which
the claim is made, not exceeding four years, deducted from the period of
five years’ residence or cultivation required as stated in the preceding
paragraph, or if the party was discharged from service on account of

wouuds or disabilities incurred in the line of duty, the whole term of

enlistment not exceeding four yefus, may be deducted (See section
2305, U. S. R. 8.) :

16. Where a homestead sett]el dlec: before the consummation of his
claim the widow, or, in case of her death, the heirs or devisee may con-
tinue settlement or cultivation, and obtain title upon requisite proof at
the proper time. If the widow proves up, title will pass to her; if she
dies before proving up and the heirs or devisee make the proof, the title
will vest in them, respectively. (See section 2291, U. S. R. 8.)

17, Where both parents die, leaving infant chlldlen the homebtead
may be sold for cash for the beneﬁt of such children, zmd the purchaser
will veceive title from the United States. (See sectum 2292, U. 8. R. 8.)

18, In case of the death of a person after having eute1ed a home-
stead, the failure of the widow, children, or devisee of the deceased to
fulfill the demands of the letter of the law as to residence on the
lands will not necessarily subject the entry to forfeiture on the ground
of abandonment. If the land is cultivated in good faith the law will
Dbe considered as having been substantially complied with,

19. Town-site claims may be initiated upon said lands, under the
statutes, by two methods; which are separate and distinet in character—
the regulations under the' first method are hereinafter set forth in para-
graphs twenty, twenty-one and twenty-two, and under the second
method in paragraphs twenty-three to twenty-eight, inclusive. Pro-

vision is further made for town-site entries in cases where lands entered

under the homestead law are required for town-site purposes as sef
forth in paragraph thirty.

20. Parties having founded or who desive to found a city or town on
the publie lands, must file with the recorder of the county in which

Ed
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the land is situate a plat thereof, describing the exterior boundaries of
the land according to the lines of public surveys. Such plat must
state the name of the-city or town, exhibit the streets, squares, blocks,
lots and alleys, and specify the size of the same, with measurements
and area of each municipal subdivision, the lots in which shall not ex-
ceed 4,200 square feet, with a statement of the extent and. general
character of the improvements. The plat-and statement must be veri-
fied by the oath of the party acting for and in behalf of the occupants
and inhabitants of the town orcity. Within one month afterfiling the
plat with the recorder of the county a verified copy of said plat and state-
ment must be sent to the General Land Office, accompanied by the testi-
“mony of two witnesses that such town or city has been established in good
faith, and a similar map and statement must be filed withthe register and
receiver of the proper distriet office. Thereafter the President may
-cause the lots embraced within the limits of such. city or town to be
offered at public sale to the ‘highest bidder subject to a minimum of
~ten dollars for each lot; and such lots as may not be disposed of at
public sale shall thele’bffel be liable to private entry at such minimum,
or at such reasonable increase or diminution thereafter as the Secretary
of the Interior may order from time to time, after at least three months’
notice, in view of the increase or decrease in the value of the muniei-
pal property. Any actual settler upon anylot-and upon any additional
1ot upon whichhe may have substantial improvements, shall be entitled
to prove up and purchase the same as a preémption, at such minimum,
at any time before the day fixed for the public sale. (See section 2382,
U. 8. R 8.) .

21. Tn case the parties mt\erested shall fail or refuse, within twelve
‘months after founding a city or.town, to file in the General Land Office
a transcript map, with the statement and testimony, as required in
paragraph twenty, the Secretary of the Interior may cause a survey
and plat to be made of said city or town, and thereafter the lots will

" be sold at an increase of fifty per cent,. on the minimnum price of $10
per lot.  (See section 2384, U. 8. R. 3.) o

22. When lots vary in size from the limitation of 4,200 square feet,
and the lots, buildings, and improvements cover an area greater than
640 acres, such variance as to size of lots or excess in-area will prove
no bar to entry, but the price of the lots may be increased to such
reasonable amount as the Secretary of the Iutenm may by rule estab
lish. (See section 2385, U. 8. R. 8.) _

23. Under the second method lands actually settled upon and oceu-
pied as a town site, and therefore not subject to entry under the home-
stead laws, may be entered as'a town site, at the proper distriet lzmd
office. (See section 2387, U. S. R. 8.),

24. If the town is 111001pomted the entry may be made by the cor-
porate authorities thereof through the mayor or other punclpal officer
duly authorized so to do. If the town is not incorporated, the entry



DECISIONS RELATING TO THE PUBLIC LANDS. 24-7 :

may be made by the judge of the county ecourt for the connty in which
said town is situated. In either case the entry must be made in trust
for the use and benefit of the occupants thereof, according 