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7, ACT OF MARCH 3, 191.

BRADBURY V. DICKINSON.
The sale of an undivided interest in the lands covered by an entry, prior to March
1, 1888,does not bring said entry within the confirmatory provisions of section 7, act of March 3, 1891.

Secretary Noble to the Comnissioner of the General Land Qifice, January
2, 1892.

I am in receipt of your letter of July 18, 1891,requesting further instructions in reference to the case of Elwood S. Bradbury V. Martin F.
Dickinson.
It appears that on January 4, 1887,Dickinson made soldier's additional homestead entry for the-W I of the NE 4Lof section 12, T. 23 3.,
R. 44 W., Lamar, Colorado.

On June 9, 1887,said entry was held for cancellation by your office
for the reason that the rights of the entryman were exhausted under
the homestead law prior to said entry. On June 13, 1887,Dickinson
filed affidavits showing that his rights under the law were not exhausted.
On the same day Elwood S. Bradbury applied to contest Dickinson'sf
entry, alleging that the entry was made in the interest of one Thomas
Doak, that the entry was made for purposes of speculation, and that
the entry was illegal because Dickinson had previously exhausted his
rights under the homestead law. The affidavit of contest was not corroborated, his application to contest was accordingly rejected by the
register and receiver. Contestant appealed from said rejection to your
office, where, on February 10, 1888, it was decided that Dickinson had

exhausted his rights under the homestead law, and your decision of
June 9, 1887, holding his entry for cancellation was adhered to.

*Bradbury's appeal was dismissed and his application to contest refused on the grounds that said entry was then under investigation by
your office and that the affidavit of contest was not corroborated.
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Both Bradbury and Dickinson appealed from your said ruling to
this Department, and on April. 6, 1888, Dickinson filed a relinquishment of his entry, and on the same day one Thomas D. Parish was
allowed by the local land officers to make a soldier's additional home-

stead entry for said tract.
Under date of July 27, 1889, the Department acting upon these
appeals, held that the allowance of the entry of Parish was irregular.
t was accordingly directed to be canceled. It was also held that your
office was justified in refusing to allow Bradbury's

application to con-

test. However, the decision of your officewas reversed in so far as it
canceled Diekison's entry without a hearing, and it was held while
theie were facts in the record showing that his right to make an entry
under the homestead law had been exhausted still he offered to show,
if an opportunity was given him, that his right had not been exhausted.
A hearing was ordered to determine the facts. In said departmental
decision, Dickinson's relinquishment was not accepted, since it was
made to appear that he had before that time sold all or nearly all of
his interest in said tract.
In your letter of July 18, 1891, addressed to this Department, you
state that Parish's entry has been canceled, and although a hearing
was ordered August 12,1889, as directed by the Department, it appears
that the register and receiver have never fixed a day for said hearing.
You suggest that the passage of the 7th section of the act of March 3,
1891 (26 Stat., 1095), may, when applied to said case, render a hearing

on its merits unnecessary.
It appears from the facts as they are found in the departmental de
cision of July 27, 1889, that the entry of Dickinson was made, and a
final receipt issued on January 4, 1887.
On January 6th following, he sold and conveyed the undivided one

half of said tract to Thomas Doak for a consideration stated to be $500,
and about the same time he sold and conveyed for a valuable considera-

tion, the undivided one-fourth interest in said tract to oneWilliam
Groom, and that on March 2, 1887,Doak purchased this interest, leaving him the owner of an undivided three-fourth interest in said tract
:and leaving Dickinson the owner of the undivided one-fourth part
thereof.
The tract was then platted by its owners, and laid out as an addition
to the town of Grenada, and at the date when Dickinson's entry was
held for cancellation, they had sold about one hundred and nineteen
lots to different buyers.
Dickinson's sale of the undivided three-fourth interest in said tract
was made after final entry, and before March 1, 1888, and before any
action was taken against said entry.
In so far as is shown by the record, the sales were made for valuable

considerations, no adverse claims originating prior to final entry exist,
and no fraud has been found on the part of the purchaser; will such an
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entry be confirmed under the provisions of the seventh section of the
act cited? I think not.
The settion relied upon for confirmation refers to certain entries lassified as " entries made under the pre-emption, homestead, desert-land,
or timber-culture laws" and provides that under certain conditions,
they shall be confirmed and patented. One of these conditions is that
where an entry has been sold after final receipt has been issued by the
receiver of the land office, and prior to March 1, 1888,to a bona fide
purchaser for a valuable consideration, such an entry shall be confirmed.
No provision is made for confirming an entry where an undivided part
of the tract covered thereby is so sold. Congress seems to have dealt
with an entry as an entirety and to hold that it was the legislative intention to confirm where a purchaser has acquired three-fourths or onehalf interest in the entry would also require in a proper case, the holding that an entry was confirmed where a purchaser had acquired a onetenth interest therein or even less.
I do not think this was the intention of Congress when the act was
passed.
You are, therefore, directed to allow the case to take its regular
course as directed by my decision of July 27, 1889,

NEW MADRID LOCATION-UNSURVEYED LAND.
BRITTON WILLIA-fS.
A New Madrid location of unsurveyed land, made under the act of February 17,
1815,was unauthorized thereby, and while the law thus remained, such location
was no bar to other disposition of the land.
The act of April 26, 1822,providing for the perfection of New Madrid locations that
did not conform to the public surveys, did not operate to save a location on unsurveyed land, where said land had been previously sold by the government to
intervening adverse claimants.

Secretary Noble to the Commissioner of the General Land Office,January
-:
1892.
;
0
~~2,

It appears by your letter of June 8,1887,to the local officersat Boonville, Mo., transmitted with the papers in this case, that the New Madrid claim of Thomas Huff, Jr. for to hundred arpents, or 170.14 acres,
was allowed uinder act of February 17, 1815 (3 Stat., 211) upon which
certificate of location (No. '135) was issued September 18, 1816, and lo-

cated January 13, 1817,under survey No. 2537 at Franklin, Mo., land
office.

The location of Huff embraced a part of the SW

i

Sec. 36, T. 49

(south of Missouri river), range 17 west, to wit, 108.36acres, and apart
of the SE

of section 35 adjoining, and was made in a square tract

which did not conform to the sectional lines according to the survey of
said township made in June 1818.

4
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On April 14, 1819,Asa Morgan entered the balance of said SW. 4
(51.64 acres) not embraced in said location, per certificate (No. 1967) for
which a patent was duly issued November 1, 1827. That part of HuLiff's
claim located in the SE. i of Sec. 35, aforesaid, was adjudged January

18, 1820, in favor of David Burris, upon his pre-emption application
(No. 1834) for the whole of said quarter, and the same was patented to
him per certificate (No. 99) August 31, 1820. No patent has ever issued

on any part of Huff's remaining claim.
On January 28, 1820,Britton Williams purchased the balance of said
Huff location in said SW. I, containing 108.36acres, at $2 per acre, and
paid one fourth part thereof in cash, as appears by the following certificate of purchase (No. 4888), issued February 25, 1820:
It is hereby certified that Britton Williams of Cooper county. M. T. did on the
28th day of January, 1820,purchase the south and west part of the south-west qr.
of section 36, in Frl. Tp. 49 (S. M. R.) north of the base line of range 17 west of the
5th principal meridian in the district of lands offered for sale at Franklin, which
said part of qr. section contains 108.36 acres, and which has been sold to said Britton Williams at the rate of $2.00per acre, amounting in the whole for said part of
quarter section to two hundred and sixteen dollars and seventy-two cents ($216.72),
of which there has been paid on account agreeably to law, to the receiver of public
moneys at Franklin, the sum of fifty-four dollars and eighteencents ($54.18), being
one-fourth part of the purchase money for the said part of quarter section.
Now, therefore be it known, that if the remaining balance, being one hundred
and sixty-two dollars and fifty-four cents ($162.54)shall be paid to the receiver of
public moneys at Pranklin, or to the Treas. of the United States at or before the
dates and periods following, that is to say, fifty-four dollars and eighteen cents
($54.18)thereof on or before the 28th day of January, 1822; fifty-four dollars and
eighteen cents ($54.18).thereof on or before the 28th day of January, 1823: and
fifty-four dollars and eighteen cents ($54.18)thereof on or before the 28th day of
January, 1824,then the said Britton Williams or his assigns, or other legal representatives shall be entitled to receive a patent for the part of the quarter section
above described by right of pre-emption adjudged in his fitvor.

Said certificate of purchase was surrendered September 30, 1822,at
said Franklin, by Charles Force, the heirs of Asa Morgan, and Mary
Oilman, of Cooper county, Missouri, as assignees of said Britton Williams, and new declaration (No. 590)issued granting further credit in
eight equal annual installments, the first due March 31, 1822, and the
last March 31, 1829, under the act of March 2, 1821, Sec. 3 (3 Stat., 613),
and the act of April 20, 1822 (3 Stat., 665).
Final payment was made, and register's final certificate (No. 2001)

issued at said Franklin on March 28, 1829,for said tract under the act
of March 21, 1828 (4 Stat., 259), certifying that Robert P. Clarke,
Frederick Haux, and David Logan, all of Cooper county, as'assignees,
were entitled to a patent.
By your letter to the local officers at Boonville, Mo., dated November
18,1890,you decided that,-"The representatives of lHuffare entitled to
patent for the said 108.36acres upon an application therefor. Notify
the parties in interest, that unless an appeal is taken within the sixty
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days from notice, given in accordance with letter 4C of September 24

18907the entry of Williams will be canceled." An appeal has been
taken which now brings the case before me.

The following specifications of error are assigned
1st. That at the date of location of the New Madrid claim of Huff, January 13th,
1817, the land in controversy was not subject to the provisions of the act of February 17, 1815-the location having been made previous to the section lines having
been run, said location was void. Ops. Atty. Gen. Jan. 19, 1820-Public Lands, Laws
and Opinions, part 2, page 8.
2nd. That a valid pre-emption right to said land was recognized and adjudged in
favor of Britton Williams, in January 1820,and no exceptions to said adjudications
in favor of said pre-emptor appear to have been taken; audhad a patent been issued
at that time on said New Madrid certificate, the same would have been void. Ops.
Atty. Gen., Jan. 27th, 1821,ride p. 16.

Upon a careful investigation and examination of the files and records, and a reference to the laws and instructions governing the disposition of the land here in
controversy, it would be discovered that the officers of the land office were conversant with the law and the facts governing the disposition of the case and committed
no error in permitting the pre-emption entry of said Britton Williams.

The circumstances under which the New Madrid certificates were issued are thns stated by Justice Bradley, in the Hot Springs Cases (92
U. S., 698, 707):
The earthquake, or succession of earthquakes, which occurred along the Mississippi below the mouth of the Ohio in 1811and 1812, was particularly disastrous to
the county and village of New Madrid, in Missouri Territory (then the district of
Louisiana), leaving a large portion of the land now known as the " sunk country"
under water. For the relief of the inhabitants, Congress, on the 17th of February,
1815, passed an act authorizing those whose lands had been materially injured by
earthquakes to locate the like quantity of land on any of the public lands of the said
Territory, the sale of which was authorized by law.

The first section of said act provides,
That any person or persons owning land in the county of New Madrid, in the
Missouri Territory, with the extent the said county lad on the tenth day of November, 1812, and whose lands have been materially injured by earthquakes, shall be,
and they hereby are authorized to locate the like quantity of land on any of the
public lands of the said territory, the sale of which is authorized by law. (3 Stat.,
211)

Under this act certificates were issued to those inhabitants of New
Madrid whose lands had been injured by earthquakes, which were in
many instances located on lands which were nsurveyed, and the
question arose whether such locations were valid under the last clause
above cited, and this question was submitted to the Attorney General
William Wirt, who gave his opinion that they were all and void.
Under date of May 11, 1820, he says (1 Op. 361, 362):
I am of the opinion that it was not the intention of Congress, in authorizing the
sufferers 'to locate the like quantity of land on any of the public lands of the said
Territory, the sale of which is authorized by law,' to change or affect in any manner that admirable system of location by squares, which had been so studiously
adopted in relation to all their territories.
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Again, under date of June 19, 1820 (1 Op., 373, 375), he says:
The authority given is to make these locations on ay of the public lands of the
Territory the sale of iw7ich isaetthorizel blyl(eio. Butthe sale is notauthorized
bylaw
until the sectional lines are run; and, consequently, all locations previously made
by those sufferers are unauthorized. The circumstance of their being located in a
square is perfectly immaterial to the policy of the law; for, although in a square,
they may not, and most probably will not, quadrate with the sectional lines of the
general survey, since squares may lie to any and to every point of the compass-no
two contiguous squares quadrating together; whereas the sectional scheme calls for
parallel lines throughout the whole Territory.

Under date of June 22, 1820 (2 Laws, Instructions and Opinions, 14),
he says, speaking of locations made on unsurveyed lands:
The fundamental defect still remains, that. the New Madrid locations were made
on lands, the sale of which was aot then authorized by law; those locations were,
therefore, made without authority and are void, and patents, consequently, cannot
issue on them. The contemporaneous survey of these void locations with the general survey, and the permitting them to prodnce the effect of causing fractions in
the general survey, was unauthorized by law. On the law as it stands I should pronounce the sales of these fractions illegal and void, because the public law, of which
every one is bound to to take notice, authorized no such fractions from such a cause.
The sales ought to be set aside and the sections still subdivided according to law.

On July 5, 1820,the Commissioner of the General Land Officetransinitted to the surveyor general certain opinions of the Attorney General,
relative to locations made by New Madrid claimants, and instructions
relative to the locations which have not been made conformably to law.
"Those locations may be Withdrawn and relocated, or amended so as to
conform to sectional lines."

(2 Laws, Instructions,

and Opinions, 303)

As early as April 15, 181.7,J. Meigs wrote to the surveyor general at
St. Louis, relative to New Madrid claiinants, as follows:
They are authorized to locate on any of the public lands of the said Territory,
the sale of .qrhichis authorized by Iei. Certainly lands confirmed to other persons are
not of that description, nor do I think that lands which the President has not
directed to be prepared for sale can, with propriety, be considered of that description. (2 Laws, Iustructions, and Opinions, 816)

Justice Bradley, in the Hot Springs cases, spra, says upon this subject (page 715),
The laws then were, as the Attorney General held them to be, that unsurveyed
lands were not lands the sale of which was authorized by law; and as this doctrine
was received and acted upon by the land department of the government, we should
not feel authorized at this late day to reverse it.

It follows that the New Madrid location of Thomas Huff, Jr., made
January 13, 1817, on unsurveyed land, was unauthorized by lawt, and,
in the language of Attorney General Wirt, was " illegal and void," and
that the local officers had a right to so receive the law and act upon it,
and therefore to allow the pre-emption of Britton Williams on January
28, 1820, of the fraction of 108.36 acres in said SW. quarter, and the

land officewas filly justified in issuing a patent to David Burris for
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said south-east quarter on August 31, 1820. The land officers and the
local officers in so doing administered the law as it then was, and ever
since has been construed.
d
But Congress came to the aid of the New Madrid claimants and
passed the act of April 26, 1822 (3 Stat., 668), which provides as follows:
That the locations heretofore made of warrants issued under the act of the fifteenth (seventeenth) of February, one thousand eight hundred and fifteen, entitled
'An act for the reliefof the inhabitants of thelate county of New Madrid, in the Missonri Territory, who suffered by earthquakes,' if made in pursuance of the provisions
of that act, in other respects, shall be perfected into grants, in like manner as if
they had conformed to the sectional or quarter-sectionial lines of the public surveys;
and the sales of fractions of the public lands, heretofore created by such locations,
shall be as valid and binding on the United States asif such fractionshadbeen made
by rivers, or other natural obstructions.

But this act did not affect the location of Huff, the land of which had
already been appropriated in part to Burris, and. the balance to Williams. Intervening rights, which had vested prior to the passage of
said act, were carved out of its operation.
In Wilcox . Jackson (13 Pet., 498, 513), the court say,That whensoever a tract of land shall have once been legally appropriated to any
purpose, from that moment the land thus appropriated becomes severed from the
mass of public lands; and that no subsequent law, or proclamation, or sale, would
be construed to embrace it, or to operate upon it.

In Lytle v. Arkansas (9 Bow., 314, 333), the court say,-.
The claim of pre-emption is not that shadowy right which by some it is considered to be. Until sanctioned by law, it has no, existence as a substantive right.
But when covered by the-law, it becomes a legal right, subject to. be defeated only
by a failure to perform the conditions annexed to it..

See also Frisbie v. Whitney, 9 Wall., 187; and The Yosemite Valley
case, 15 Wall., 77.
* It appears from the original certificate issued to Britton Williams

above cited, that his right of pre-emption was " adjudged in his favor,"
on February 25, 1820, from which judgment no appeal appears to have
been taken. This judgment must then have disposed of the Huff claim.

It further appears that the assignees of Williams at the date of the
final certificate issued to them on March 28, 1829, were also largely,
if not wholly the assignees of the Huff claim. The deeds showing the

*

chain of title from Williams to the said assignees are transmitted with
the record, but those deeds do not show the chain, of title from Huffs
but they do show several assignments by persons clahmingto own the
Huff location, as if the intent was to unite both claims into one when
final payment was made.
In view of these assignments, and of the statement made by the
counsel for the appellants, that said " land has been held in actual open
and notorious occupancy by said parties and their grantors for over

8

DECISIONS RELATING TO THE PUBLIC LANDS.

seventy years," it nay well be doubted that there are now any claimants
under the Huff location, aside from-the appellants.
In my opinion patent should issue on the entry of Britton Williams.
Your judgment is reversed.

REPAYMENT-DflOUBLE

MINIMUM

LANDS.

FREDERICK B. SoUTHWORTH.
The price of lands within the limits of the forfeited Texas Pacific grant remained at
double minimum until the act of March 2, 1889,and under an entry made prior
to said act, there is no authority to repay any part of said price.

Secretary Nfobleto the Commissioner of the GeneralLand Office,January 2, 1892.

On the 4th of November, 1890,application was made to you, in behalf
of Frederick B. Southworth, for repayment of the sum of two hundred
dollars, being the excess above ingle minimumprice paid by him at the
Tucson land office,Arizona Territory, in the purchase of the NEI of
Sec. 27, T. 8 S., R. 22 W., on the 28th of December, 1888.

On the 8th of November, 1890, you addressed a letter to the attorneys
making the application, in which you declined to recommend such repayment. An appeal from your decision brings the question before me
for consideration.
The twelfth section of the act of Congress approved March 3, 1871

(16 Stat., 573),granted certain lands to the Texas Pacific Railroad Company. On the 28th of February, 1885,Congress passed an act (23 Stat.,
337), which declared,That all lands granted to the Texas Pacific Railroad Company nfder the act of
Congress entitled "An act to incorporate the Texas Pacific Railroad Company and
to aid in the construction of its road, and for other purposes," appioved March third,
eighteen hundred and seventy-one, and acts amendatory thereof or supplemental
thereto, be, and they are hereby, declared forfeited, and the whole of said lands restored to the public domain and made subj ect to disposal under the general laws of
the United States, as though said grant had never been made: Provided, That the
price of the lands so forfeited and restored shall be the same as heretofore fixed for
the even sections within said grant.

The act of March 3, 1871, granting the odd numbered sections to
the railroad increased the price of the even sections to two dollars and
fifty cents per acre, and by the forfeiting act quoted above, this was
fixed as the price for the restored lands, or the odd sections. This remained the price until the passage of the act of March 2, 1889,(25Stat.,
854) fixing the price of all public lands within the limits of railroad
grants, which should be forfeited, at the price of $1.25 per acre.

The lands in question were within the limits of the Texas Pacific
Railroad Company's grant, and the entry of Southworth was made
prior to the passage of the act last mentioned. The price which he
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paid was properly charged, and there is no authority for repayment of
any part of said amount. Texas Pacific Grant (8 L. D., 530).
Your decision of November 8, 1890, from which the appeal before me

was taken, is approved and affirmed.
RALILROADGRANT-PRE-EMPTION FILING-ACT OF MARCH 3, 1887.

OLE HLOSON.
An unexpired pre-emption filing of record at the date when a railroad grant becomes
effective, excepts the land covered thereby from the operation of the grant.
Proceedings for the recovery of title are authorized where patent has erroneously
issued for lands excepted from a railroad grant.
Prior to the institution of suit for the recovery of title in such case a remand for
reconveyance must be made upon the company, and this demand can only be
directed by the Secretary of the Interior.

Secretary Noble to the Commissioner of the General Land Office,January
2, 1892.
On December 18, 1889, Ole lalvorson

through Hon. Knute Nelson,

filed in this Department a petition representing that in July, 1884,he
applied at the Fergus Falls, Minnesota land office,to make timberculture entry of the NW.

i

of Sec. 13, T. 134, R. 45, basing his applica-

tion upon the alleged facts that the land was excepted from the grant
to the State (of Minmesota)for the St. Paul, Minneapolis and Manitoba
Railway Company, by reason of the pre-emption filing of one 0-nuder
M. Kallor made for said land June 22, 1871. That a hearing was had
on said application before said local land officers on the 26th day of
July, 1884,and after the hearing the case and testimony therein was
forwarded to and filed with the Commissioner of the General. Land
Office. That while the case was pending in the General Land Office
and undetermined, the land in question was erroneously and through
mistake and inadvertence on the 13th day of February, 1889,patented
and conveyed to the State of Minnesota, for and on account of said

railway company, and the said State on the 13th day of March, 1889,conveyed said land to the railway company. That on the 17th day of June,
1889,the Commissionerof the General Land Officecalled the attention
of the governor of Minnesota to this case and the facts therein, and
requested the governor to reconvey or procure the reconveyance of the
land to the United States. That afterwards the governor of said State
requested the railway company to reconvey and relinquish the land,
to the United States for the benefit of said iHalvorson,and the company
refused to comply with said request. Upon these facts the petitioner
asks that a demand be made upon said cohpany for a reconveyance of
the land to the United States and in case the company fails to reconvey
it, then that suit be recommended to cancel the patent issued for said
tract.

t
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Halvorson's app]ieation was referred to you for a report and nder
date of September 26, 1890, you reported thereon, fiom which it ap-

pears. that on the 13th day of February, 1889,a patent was issued conveying lands to the State of Minnesota on account of the St. Viiicent Extension of the Manitoba Railway Company and by inadvertence
the tract applied foi by alvorson was embraced therein, his pending
appeal and the pre-emption filing of Ka]lor having been overlooked.
The tract is within he twenty mile indenity limits of the grant
made by the act of March 3, 1855 (13 Stat., 525), in aid of what isknown
as the main line of the St. Paul, Minneapolis and Manitoba Railway ex-

tending to Breckenridge.
The orders of withdrawal of indemnity lands on account of said grant
have been revoked and the lands not embraced in pending or approved
selections have been restored..
No claim has ever been made to the tract on account of said main

line and further consideration of said grant is unnecessary.
The tract is also within the forty mile limits of the grant to the Northern Pacific Railroad Company, but no selection of said tract has ever
been made on account of that grant; the withdrawal under the grant tq
this road las been revoked and the further consideration of the same
is also unnecessary.
Upon the definite location, December 20, 1871, of the St. Vincent Ex-

tension of the St. Paul, Minneapolis and Manitoba Railway company,
under the act of March 3, 1871 (16 Stat., 588), the tract came within
the ten-mile granted limits of said line. The withdrawal on account of
the grant to this road was odered February 6, 1872,received at the
local land office February 15, 1872. The tract in question was listed
February 7, 1882,as iuring under this grant. The rights of the railway company under this grant attached, if at all, oil December 20,1871,
the date of the acceptance of its map of definite location. At that date
the filing of Kallor was intact llpon the records. It was ulexpired and
a subsisting claim and served to except the land covered thereby from
said grant. Malone v. Unlion Pacific Ry. Co. (7 L. D., 13); Northern
Pacific Railroad Co. et a. v. John.O. Miller (11 L. D., 1); Union Pacific
Ry. Co. v. Phillips (11 L. D., 163); St. PaLl, Minneapolis and Mlaniitoba
Railway

Co. v. Northern

Pacific Railroad

Co. (12 L. D.+ 567).

The patent issued to said company was therefore illegally issued, and
I concur in your recommendation that suit should be instituted to set
it aside, in case the railway company shall refuse to reconvey the land
to the United States. lowever, before such suit can be properly recommended it will be necessary Lnder the second section of the act of
March 3, 1887, (24 Stat., 556) to demand from the railroad company a

reconveyance of the land embraced in said patent.

The demand for

reconveyance is a statutory requirement to be made only by direction
of the Secretary of the Interior. Union Pacific Ry. Co. (12 L. D., 210).

You are accordingly directed to demand fom the St. Paul, Mhmnileap-
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olis and Manitoba Railway company (St. Vincent Extension) a recon,
veyance of the tract embraced in lalvorson's application in accordance
with section two of the act of March 3, 1887,and report the action taken
thereunder by the company.
The papers in the case are herewith returned to be kept with the files
in your office,and in case the railway company shall fail or refuse to
reconvey he land to the United States, within the time prescribed by
said act, you will return them with your report.

MINING CLAIM-MILL SITE-SECTION 2337, 1R.S.
HECLA CONSOLIDATED MINING CO.
The building of a tram road, or the grading of the road bed therefor is not such a.
use or improvement of the land as warrants the allo-wance of a millsite.
An application for a millsite cannot be allowed where it appears that the improvements are located on the line between two mill sites, without either location possessing the requisite improvements independently of the other.

Secretary NAobleto the Comissioner of the GeneralLand Office,January
2, 1892.

I have examined the papers transmitted by your letters of December
17, 1890,consisting of the certificate of incorporation of the lecla Con-solidated Mining Company, organized under the laws of Indiana, with
its application for a patent for "The Everest Mill-Site No. 1,, situate in
T. 3 S., R. 10 W. Beaver Head county, Montana, Helena, Montala, land

district, together with a plat of the survey, proof of notices properly advertised and posted, with all the necessary proceedings, including thefinal certificates of entry, also from the same company like certificate,.

papers, and proof with application for patent for "Everest Mfill-SiteNo.
2 " immediately adjoining No. 1 on the south.
It appears that when the surveys were made the company had expended five hundred dollars on each site, according to the certificate
of the surveyor, but the same had been expended in grading half of a
tram-way road-bed across a portion of each tract and about two and
one-half miles long, worth two thousand dollars. It had expended no,
money in the erection of any mill or works for the reduction of ores, and

you held that the building of a tram-road or the grading of the road-bed
was not such improvement or use of the land as would warrant a.
patent as a mill-site, and you held the entries for cancellation. From
this action, the company, in each case, appealed. Your decisions were

certainly correct as the cases were presented, but after your decisions,
evidence was presented and- forwarded to the Department showing
that the surveys were preliminary matters, and that the company followed up this initial step by erecting upon the ground surveyed, in the
two sites, concentrating buildings, crushers, and the various buildings
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machinery and apparatus for crushing and concentrating. ores, one half
of these being on each site.
I find the same witnesses in both cases making affidavits containing
substantially the same statements in each case as to improvements,
-etc., locating the works on the line between the two sites and crediting
to each one half the cost, but not showing any mill or reduction works
on either, independent of the works on the adjdining site.
The law (Sec. 2337, Rev. Stats.) provides for the issuance of patents
for mill-sites to owners of quartz mills or reduction works, and it limits
each location to five acres;

It occurs to me, indeed it seems quite apparent, that this company
has erected only the buildings and procured only the machinery necessary to one plant, and has so located two mill sites that this plant is to
be in the centre of a ten acre parcel of land instead of being limited to
five acres.

I find from the evidence before me that it has expended

i-over forty thousand dollars in iprovements, but the certificate of the
surveyor does not mention them.
They appear to have been made since the survey, it being made in
1880, while the application was not filed until December 26, 1888. I do

not, however, find from the evidence that there is any quartz mill or
reduction works or any buildings or machinery on either tract that is or
,can be used as a quartz mill or reduction works independent

of the

other, as the south line of No. 1 being the north line of No. 2, runs
through the buildings, and whether there is any engine or boilers or
*erushers on either site does not appear from the evidence.

But it is the policy of the government to encourage the development
of her mines and the investment of capital necessary to do this, and it
miay.work a hardship to cancel these entries outright, and in view of
the facts stated in the supplemental affidavits, I will set aside your deeisions and return the cases to your office. You will allow the company
to show, if such is the fact, by proper certificate of the surveyor general,
-asrequired by section 2325,Revised Statutes, and such other evidence
as you may deem proper, that it has a quartz mill or reduction works
upon either site, or upon both, as contemplated by section 2337,Revised
Statutes.
It is not good practice to consolidate cases that have separate records, but these cases, Nos. 10718 and 10719 are, so far as appears, so

intimately connected that I cannot pass upon them separately, and I have
-considered site No. 2 with No. 1, but if it shall appear that the company
has a plant upon each, the records will be kept separate and the cases
-willnot be consolidated. If it shall appearuponinvestigation that there.
is but one plant so situated and constructed; that it is on neither site,
-they will both be canceled, and the company will be allowed to make a
new location of a mill-site, not exceeding five acres, embracing such

quartz mill and reduction works.
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The papers are herewith returned.

Both cases may take the same

course.

Upon receiving the evidence in, the cases with proper certificates of
the surveyor general, you will re-adjudicate them upon the lines herein
indicated.
OKLAHOMA LANDS-TOWNSITE-HOMESTEA
KINGFISHER

D-COSTS.

TowNSITE V. FOSSETT.

The fact that an acre of land in a quarter section has been reserved for the location
of a land office, is not, in itself, sufficient to impeach the good faith of a homestead entry of such quarter section.
The commutation of a homestead entry under section 21, act of May 2, 1890, cannot
be allowed, where it is apparent that the land covered thereby is intended for
townsite purposes, and not for agricultural use.
Under section 22 of said act the homesteader may urchase for townsite purposes such
legal sub-divisions of his entry as may be required therefor, and perfect title to
the remainder under the homestead law on showing due compliance therewith.
In a contest where no preference right is claimed under the act of May 14, 1880,the
costs should be apportioned in accordance with rule 55 of practice.

Secretary Noble to the Commissioner of the General Land Office,January
4, 1892.
This case involves title to the NW. 1 of Sec. 15, T; 16 N., R. 7 W.,.

Kingfisher land office, Oklahoma, embraced in homestead entry No. 5,
made by W. D. Fossett, April 23, 1889. Thepresentcontroversy arose
upon an order for a hearing contained in departmentaldcision of October 1, 1889 (11 L. D., 330), and a brief reference to the former proceed-

ings in the case is necessary to a proper u-nderstanding of the matter.
On April 23, 1890,Fossett and one John H. Wood made homestead
entries covering the N. 3 of said section 15, and on May 4, 1889, the occupants of the townsite of Kingfisher made application to enter said
tract for townsite purposes.
Hearing was duly had, and upon the record as made this Department
held, in the decision of October 1, 1890 (suipra):
First: Fossett, at the time of making his homestead entry, was a legally qualified
homesteader.
Second: He settled upon the said NW. I on April 22, 1889, and prior to the time
that a townsite was actually taken.
*

*

*

*

*

*

*

In considering the case of Fossett, as he was the fist settler upon the land, and
his settlement was followed by residence and improvement, and whatever rights he
may have acquired were properly held by your office to have attached at the time
of his actual settlement, and not on the following day, when he made his claim of
record at the local office. His rights cannot, therefore, be impaired by the subsequent occupation, on the same day, of the land embraced in his entry by the townsite settlers, and bad not the integrity of his entry been impeached by said protest,
it is clear, that as found by your office, the same should remain intact.
I find, however, among the papers before me, an affidavit made July 23, 1890,by J.
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P. Barnard, one of the said protestants against the withdrawal of the appeal here,
which charges collusion between one Jillett (Fossett's attorney) the said Fossett,
-and said mayor and council, and a few of the occupants of said quarter-section, and
-to which is annexed a paper purporting to be a certified copy of an agreement,
made May 5, 1890,by Fossett's said attorney and the townsite occupants and inhabitants,' upon the said north-west quarter, to the effect that the lots occupied by
said parties would, upon the completion of Fossett's entry for a specified price, be
-conveyed to him, ' in case no appeal is taken' from the action of your office.
This introduces a new element into the case, indicating that Fossett did not make
his settlement in good faith for homestead purposes, but for speculation, which
should, in my opinion, be made the subject of inquiry, to the end that the validity
-of is entry may be properly determined. You will accordingly direct that a
hearing be had, at which testimony will be taken for the purpose of ascertaining
whether or not be has made or authorized any agreement for the sale of the lands,
-or any part thereof, or whether he made the entry for speculative purposes or in
good faith as a homesteader. Should it be satisfactorily shown that Fossett has
made, or authorized any such agreement, or that his entry was speculative, then his
-entry must be canceled, otherwise it will stand subject to his ompliance with the

lav..
By this decision the entry of Wood was canceled.

This hearing in relation to Fossett's entry took place at the local office
in November 1890,and upon the testimony the local officers rendered
their decision, December 13, 1890, recommending that the contest be
-dismissed, and that the entry of the defendantbe held intact. In said
-decision it was found:
1. That the said defendant, William D. Fossett, did not make or authorize any
agreement for the sale o the lands covered by his homestead entry, or any part
thereof, in the manner and upon the conditions named in the affidavit of the said
protestant, J. P. Barnard.
2. That the said alleged agreement between one F. E. Gillett and the mayor and
-council of Kingfisher, was never accepted or executed by the said mayor and council.
3. That the homestead entry of the said defendant, William D. Fossett, was not
speculative, but made in good faith in compliance with the homestead laws governing
-the settlement of Oklahoma.

Upon appeal, your decision of Jne 3, 1891,after reviewing the testimony, sustains that of the local office, and incidentally passes upon
the question of the apportionment of costs incurred at the trial of the
-case,which you held should be governed by the rule laid down in the
case of Milum v. Johnson, 10 L. D., 625. You also considered the com-

-mutation proof submitted by Fossett June 12, 1890, under the provi-sionsof section 21 of the Territorial act, approved May 2, 1890 (26 Stat.,
-1), and as said proof disclosed the fact that a portion of the tract in
question was then actually " occupied by townsite settlers," such proof
was rejected, and he was required to comply with the requirements of
the second proviso of the 22d section of said Territorial act.

It was frther held that
Should he desire to purchase a portion only of said tract upon the terms therein
prescribed, he will be permitted to do so. In that event, hewever, his entry, as to
the remaining portions of the land covered thereby, will be canceled.
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From your decision both parties appeal, the towusite from the finding as to the validity of Fossett's entry, ad Fossett from the apportionment of costs and the holding that in the event that he purchase
only a portion of the tract under section 22, as before set forth, that
Iis entry must be canceled as to the remainder.
In addition to the briefs filed in the case, an oral argument was
granted upon the request of the townsite.
F rom the foregoing, it will be seen that the allegations contained in
the affidavit by J. P. Barnard were the moving cause of the investigation directed, and the examination of the case seems to have been conducted solely with reference thereto.
Ilndei' the order of this Department, however, an opportunity was
offered the settlers to introduce any other evidence tending to show
speculative intent on the part of Fossett in the makiug of this entry,
but no such testimony was offered.
Both your office and the local office find as a matter of fact, that Fos-

;sett did not enter into or authorize the agreement referred to in said
affidavit, and farther find that his entry was not speculative, but made
in good faith, and from a careful examination of the testimony I agree
with said findings.
In the oral argument herein, counsel for the townsite urged that its
case was greatly weakened by the exclusion of certain testimony on

-the re-trial of the case, and it was for the first time claimed, that the
fact that one acre had been reserved for a land officein this quarterAectionwas, under the holding in the case of Guthrie townsite v. Paine
et al., 12 L. D., 653, sufficient to establish the fact that the homestead
entry made for such quarter-section was for a speculative purpose.
The opinion of the local officers states as follows:The testimony in this case is voluminous, and a large portion of it is wholly irrelevant and immaterial, and could only have been admitted at all, Lnder the wide
-latitude that local land officers are required to extend to parties to controversies of
this character. It has been the aim of this officeto secure the most thorough investigation of all facts, in connection with this case, and in keeping with this pur-pose witnesses, especially for the plaintiff, have been allowed the greatest possible
freedom in testifying as to circumstances, suspicions, motives, conclusions, conversations, rumors, street-gossip, etc.

An examination of the case shows that a large amount of irrelevant
and immaterial testimony was admitted, and as to that excluded, it
generally consisted of hearsay testimony and such other testimony as
would have been excluded in any court.
I must therefore hold that there was no error in the conduct of the
case, and that the charges made against the entry have not been sus-tained.
As to the application of the decision in the case of Guthrie townsite
-v. Paine et al. (supr), to the present case, it seems that counsel has
:misconstrued the holding in that case by magnifying the effect of what
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was therein stated relative to the reservation. of a tract in a quartersection for land officepurposes. It is trLLethat it is stated therein that
Every intelligent person is aware of the fact that for the last half century the
establishment of a United States government land officewas equivalent to the foundation of a town, or city, of greater or less magnitude; whenever a spot was
selected for a land office, that became the center of population; it became a town,
and the land ceased to be in a condition where it coald be used for agriculture, but
it became valeable for tovnsite purposes.

While the establishment of a land office is one of the indicia of a
town which all homestead claimants are bound to take notice of, yet
this idea is not the pivotal one on which that case turned. The fact
that an acre had been reserved in the vicinity of the land entered for
a land office was bat one of the minor elements in the case, and not
the main point of that decision. It was a circumstance, which, when
taken in connection with all the other and more important facts and circumstances, actions and motives of the applicants, clearly determined
their purpose and intent in making the entries then under consideration.
It will not do to enlarge upon a single idea, or an isolated sentence to

rule upon the rights of parties, but the case must be considered as a
comprehensive whole, in order to arrive at an intelligent understanding
of what was decided.

The difference in the two cases is determined by the intent, design
and purpose of the parties interested when viewed in the light of their
conduct and the circumstances surrounding each case.
All the testimony taken at the first hearing bearing upon the good
faith of Mr. Fossett was considered when the case was first before this

Department. It was then held that he was a qualified homesteader,
and having first lawfully appropriated this tract inder the homestead
law, should not be required to surrender his rights to the claim of sbsequent settlement of the townsite occupants, unless he had made the
contract referred to in the affidavit by J. P. Barnard, or that his entry
was speculative.
These questions were referred to the local office for trial.

The fact that an acre had been reserved in the quarter-section entered
by Fossett for a land officewas well known to the Department when the
case was first considered, and had that fact of itself been considered
sufficient upon which to base afinding of speculative intent in making
entry for such quarter-section, there would have been no necessity for a
further hearing; indeed, the order for a hearing, when viewed in such
a light, was njust, as it could result only in increasing the already
great expense of this contest.
The local officers, as well as yourself, decided the case upon the sec-

ond hearing in favor of the entryman, finding, as before stated, that
F3ossettdid not enter into or authorize the agreement referred to in the
affidavit by J. P. Barnard, and that his entry was not speculative, but
made in good faith.
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From a careful review of the whole matter, I do not feel justified in
disturbing your conclusions.
Bat a small portion of this tract is actually occupied -by towusite settlers, and they donot appear to have been encouraged in going upon the
land by Fossett.
It would seem that this is a case clearly under the second proviso to
section 22 of the act of Congress, approved May 2, 1890 (sipra), which

provides:
That in case any lands in said Territory of Oklahoma, which may be occupied and
filed upon as a homestead, under the provisions of the law applicable to said Territory, by a person who is entitled to perfect his title thereto under such laws, are
required for towusite purposes, it shall be lawful for such person to apply to the
Secretary of the Interior to purchase the lands embraced in said homestead or any
part thereof for town-site purposes. He shall file with the application a plat of such
proposed townisite, and if such plat shall be approved by the Secretary of the Interior, he shall issue a patent to such person for land embraced in said townsite, upon
the payment of the sum of ten dollars per acre for all the lands embraced in such
town-site, except the lands to be donated and maintained for public purposes as
provided in this section. And the sums so received by the Secretary of the Interior
shall be paid over to the proper authorities of the municipalities when organized, to
be used by them for school purposes only.

In the case of Orlando Townsite v. Hysell et al. (13 L. D., 99), it was

held that the commutation of an entry under section 21, act of May 2,
1890, caln not be allowed where it is apparent that the land covered
hereby is intended for townsite purposes and not for agricultural use.
Under section 22, of said act, a homestead entryman may purchase for
townsite purposes such legal subdivisions of his entry as may be required therefor, and perfect title to the remainder under the homestead
laws on showing due compliance therewith.
The rejection of Fossett's proof was therefore proper, and he will be
required to proceed as above indicated.
The Kingfisher townsite application for the tract covered by Fossett's
entry will therefore stand rejected.
This disposes of all questions between the parties, except the matter
of the apportionment of costs.
This is not a contest where any one is claiming a preference right of
entry under the act of May 14, 1880,and rule 55 of practice, provides:
"In other contested cases each party must pay the costs of taking testimony upon his own direct and cross examination."
This was the rule followed in the case of Milum v. Johnson (supra),
to which you refer, and is, I think, applicable to the present case.
Your decision is therefore, with the above modification affirmed.
14561-VOL 14-2
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RAILROAD LANDS-SECTION 4, ACT OF MARCH 3, 1857.
DRAKE ET AL.

v. BUTTON.

One who has contracted to sell land purchased from a railroad company, to which
title subsequently fails, is a proper party-to perfect title under section 4, act
of March 3, 1887, in order that he may comply with the terms of the contract.
The right of a purchaser from a railroad company to perfect title under said section,
is not defeated by the fact that said purchaser is the president of the company,
and trustee for the bond owners Who hold a mortgage on the lands of the company, where there is no evidence of bad faith or advantage on the part of said
purchaser as against the company or said bond owners.
The right of a purchaser from a railroad company to perfect title under said section
is intended to cover cases where the lands were unearned under the grant, and
erroneously patented or certified.

Secretary N-obleto tte Comm)nissionerof the General Land Office, January
2, 1892.

I have considered the case of E. F. Drake and E. W. Sargent v. A.
G. Button, on appeal by Drake from your decision of July 1, 1889,
holding that his purchase was void, as made from the Sioux City and

St. Paul Railroad Company, of lots No. I and 4 and E. 3 of SE.J, SE.*,.
of NE.1-, See. 34, T. 93 N., R. 48 W., Des Moines, Iowa, Land District.

The record in the case may be stated briefly as follows: These lands
are a part of the lands which were patented to the State of Iowa June
17, 1873under the act of May 12, 1864for the Sioux City and St. Paul
Railroad Company. They were held by the State, in trust for the company, until 1887,when they were, upon the adjustment of the grant in
accordance with the decision of the United States supreme court, re-

conveyed to the government by the governor of Iowa. They-were, on
September 12, 1887, restored to the public domain and opened to entry

by direction of the Secretary of the Interior (6 L. D., 47).
On March 5, 1888, Button made homestead entry for lot 1 and SE. j

of NE.

of Sec. 31, being part of said tracts.

On December 7, 1887, E. F. Drake made an application for patent for

the lands first herein described, under the 4th. section of the act of
Congress of March 3, 1887 (24 Stat., 556) supporting the same by affi-

davits tending to show his right thereto.
It appears that prior to the receipt of this application by your office,
it was in receipt of letters fom E. W. Sargent who claimed to be the
owner of said land, and soon thereafter of a letter from L. Harrison,
Esq., attorney for Buttou, claiming part of the land for his client by
virtue of his homestead entry, and your office, on Jne 22, 1888, ordered a hearing to determine the rights of the respective parties.
A hearing was ordered accordingly, and all parties having been notified, appeared at the local office on September 27, 1888, and the testimony having been taken, the local officers disagreed in their conclusions of law and fact. The register found that Drake was a purchaser
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in good faith, and Sargent had not purchased said lands of the company, while the receiver found that Drake was acting in the capacity
of " president of the (railroad) company, and was a trustee in the matter," and that his purchase was void, and that he having agreed to sell
the land to Sargent, that this agreement was also void.
On July 1, 1889,your office, upon consideration of the case, found
that Drake was a director and president of the railroad company, and
also trustee for the bond owners in the mortgage nmadeto secure the
bonds, and that as a matter of law, his purchase was void ab initio.
You found that his knowledge of the condition of the land,its legal
status, etc., was such that he could not be a bona fide purchaser, upon

whom the act of March 3, 1887 confers the right to a patent, and that
if he were such, that he had sold to Sargent, and that Sargent was the
proper party to the case, and that Drake had no right to a patent.
From this ruling and decision, Drake appealed.
The testimony shows that this land in controversy was within the indemnity limits of the grant to said Sioux City Railroad Company. It
was selected in lieu of land lost in place.

The selection was approved

by the register and receiver at Sioux City land office, and affirmed by
the General Land Office,and on June 17, 1873,was patented to the
State of Iowa by the President of the United States, for the benefit of
the Sioux City and St. Pal Railroad Company.
The railroad company had an officer known as its "Land Commissione " who was charged with the duties of selling its lands, selecting
lieu lands and looking generally to the interest of the company in.the
matter of the lands granted to it. The company, it appears, bonded
the road and its granted land to raise money to build the road, and all
its lands were mortgaged to secure the. bonds. Two persons were made*
trustees for the bond holders. By the terms of the mortgage, the lands
held by the company were to be, by its commissioner, sold from time to
time, and upon the sale of any tract, the purchase money was to be applied in payment of the bonds, and when so applied, the trustees were
authorized to release the specified tract.
Elias F. Drake was a director and president of this corporation from
1871 to date of hearing herein.

He and Alexander H. Rice were named

as trustees for the bond owners and Edward Berrean was land commissioner of the company in 1875.
On October 25, 1875, Drake bought of the railroad company through
said land commissioner, lots 1 and 4 and E. A of SE. i and SE. i of NE.
i

of Sect. 31, T. 93 N., R. 48 W. 5 P. M., at and for the consideration of

$1,400, and paid the purchase money which was applied on the bonds,
and the lands were released from the mortgage. He took a memorandum of agreement from the company, acknowledging the receipt of the
money and binding it to make a deed to him, his heirs or assigns, upon
request, at the land office of the company. Afterward, the board of
directors approved the sale and a warranty deed was executed and
delivered to Drake.
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On December 3, 1875,Drake made an agreement with E. W. Sargent,
by which he obligated himself to convey to Sargent the said lauds for
$2,000,he to pay $200 of principal, and $126 interest in advance on the
deferred payments, the remaining $1,800 to be paid in six annual payments of $300 each with seven per cent interest, payable December 3d
of each year.

It was stipulated that Sargent should take immediate possession of
the land, and he was to pay the taxes thereon, and have the use of it,
and if he failed to make the payments, any improvements placed upon
the land were to remain. The payments were to be made punctually
and strictly according to the letter of the agreement, " the time of paymentbeing of the essence of this contract," andupon fullpayment, Drake
was to make a deed for the premises.
Afterward, to wit, February 14, 1879,Sargenthaving made no frther
payment, a modification of said contract was made in writing as a part

of the agreement, by which it wasstipulated that as the State of Iowa had
not made a deed to the railroad company, grantor of Drake, the times
of payment of the several installments should be suspended, and the
debt should not draw interest until such time as the railroad company
should receive a deed for the land, at which time the payments were to
commence drawing interest and time should then begin to run on the
contract.
There has been much contention about the lands granted by the act
of May 12, 1864(13 Stat., 72) and the Sioux City and St. Paul Railroad
Company and the Chicago, Milwaukee and St. Paul Railroad Company
had a suit in court, involving the title to the lands granted each by
said act, which suit was finally decided by the United States supreme
court in March, 1886 (117 U. S., 406). The roads of these two com-

panies cross each other, and the litigation arose out of the respective
claims of the companies to the lands within the overlapping limits of
the grants.
Upon the rendition of the judgment of the court, the governor of
Iowa reconveyed to the United States 43,647.63acres of land, including
the land in controversy, that had been erroneously patented to the State
in trust for said Sioux City and St. Paul Railroad Company, and on
July 26, 1887, Secretary Lamar, in a letter to Commissioner Sparks, dis-

cussed the matter at length, and it is unnecessary, at this time, to go
into a history of the grant or the several phases of that case. It will
suffice to say that by said letter it was directed that the land so reconveyed-be thrown open to settlement and entry.
By the 4th section of the act of March 3, 1887 (24 Stat., 556) it was
provided, inter alia,
That as to all lands except those mentioned in the foregoing section, which have
been so erroneously certified or patented as aforesaid and which have been sold by
the grantee company to citizens of the United Statts . . . . the person or persons so purchasing in good faith, his heirs or assigns, shall be entitled to the land
so purchased, upon making proof of the fact of purchase at the proper land office,

DECISIONS RELATING TO THE PUBLIC LANDS.

21

Drake claims that under this section of this statute, he is, upon the
facts shown, entitled to a patent for the lands in controversy.
The contract between Drake and Sargent was, by agreement of the
parties, suspended until Drake's title should be completed, and this
application by Drake is evidently made for the purpose of placing him
in a position to comply with the terms of that contract. Under these
circumstances, I think Drake should be considered a proper party to
perfect title under the provisions of said act.
You hold that as Drake was a director and president of the railroad
company, he could not be a purchaser, because he was a trustee, the

corporation being cestni que trust,and in support of this view, you quote
from Perry on Trusts (par. 207, p. 249) as follows:
Contracts of trustees are of two classes. One class consists of contracts made by
trustees with themselves or with a board of trustees or directors of which they are
members. These contracts are void from the fact no man can contract with himself. . . . The other class of contracts is where a trustee contracts with the cestui quetrust or a third person. (You say) It is clear, I think that he was of the class
first mentioned and that his purchase was void ab iaitio..

It is very questionable whether Drake was of the first class.
The author adds to the matter quoted by your office, as follows:
These contracts are not void, as where a director makes a purchase of property
from the corporation itself acting independent of the directors the contract is not
void but the same rules apply that apply to other trustees plirchasing of the cestai
que trust. The burden is upon the trustee to vilidicate the transaction from all suspicion.

In Angell and Ames on Corporations (10 Ed., Sect. 233), it is said:
By the common law and by the civil code, too, as a corporation aggregate may
contract with persons who are not members so it may contract with persons who are
members of it and the contract is not on this account invalid (Note 13 Mlass.,406, 4
Blackf., 267-15 Vt., 522.)

And though the member of the corporation be also one of the trustees of the corporation it would seem that this would not incapacitate him from contracting with
it, . . . in a case where there is no evidence of such gross partiality in the contract as amounts to fraud (Note 19 Vt., 191-18 Vt., 409).

In Buell v. Buckinghain (16 Iowa, 284, 85 Am., 516) three directors of

a corporation, being a majority of the board, sold to one of their number (Buell) a mill belonging to the corporation. Certain creditors, upon
judgments obtained against the corporation, levied upon the mill and
sought by injuction to restrain the execution of the deed by the corporation to Buell.
The court said:
There is no showing of any actual fraud on the part of Elijah Buell, in his purchase of the property from the board of directors . . . The rule is well settled,
that a purchase of property by a trustee of his cestet que trust is not void in equity
but only voidable at the election of the cesti quote
tr'tst. A court will scrutinize such
a transaction closely and will not~only set it aside for fraud, but will do so upon a
very slight showing of advantage, or bad faith.
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Judge Dillon in a separate opinion said:
The purchase . . . . is free from any taint of actual fraud.
Being
an officerin the corporation lid not deprive Buell of the right to enter into competition with other creditors, and rTuna race of diligence with them, availing himself in
the contest of his superior knowledge, and the advantage of his position to obtain
security for the payment of his debt. . . The act of Buell vas not legally or
constructively fraudulent in consequence of his being an officer or member of the
corporation. See Whitwell v. Warner .20Vt. 125 444; Angell and Ames Sect. 390Sargent . Webster 13 Metcalf 497-1st Spears Equity 562. . . . . Now the pnrchase of property by an agent or trustee or by any person acting in a fiduciary capacity is not void lt oriqia1eand absolutely. It is voidable only. It is valid in equity
as wvellas lair, unless the parties interested repudiate it, or complain of it; etc.

A great number of authorities are cited in support of this doctrine.
This is in accordance, too, with the doctrine laid down by Tiffany and
Bullard in their Law of Trusts and Trustees. On page 553, they say
The contract must he one in which there is no fraud, no concealment of information acquired by him in his caracter as trustee, and no other advantage taken.

It thus appears to be well settled that, notwithstandingthe relations
of trustee and cestui que trust existed between Drake and the corporation, yet if the purchase was absolutely free from any taint of fraud,
it should be upheld. Being voidable only, for some reason other than
the simple fact of the fiduciary capacity in which Drake stood, some

reason mnustbe assigned other tan that, and some facts proven reflecting in some way upou the Sona fides of the transaction. Nothing is
charged or proven or attempted to be proven that even tends to show
fraud or deceit or overreaching by Drake in thepuLrchase. For alight that
appears, lie paid the listed price for the land, what any one could have
bought it for, and probably all it was at the time worth, the purchase
ioney ($1,400.00)was applied upon the bonded indebtedness of the company. . The bondholders are making no complaint, nor charging their
trustees, Drake and Rice, with any laches, so I do not see that Drake's
trusteeship for the bondholders cuts any figure in the case.
When the lands which had been certified to the State in trust for the
comqany reverted to the government by the reconveyance by the governor of Iowa, they came free from incumbrance, unless incumubered by

a sale made by the company, to a purchaser in good faith, while they
were held by the State, for while they were so held b the State, the
equitable title was in the corporation, and it could sell its equity to any
one.

The purchaser, of course, would take only such equitable title as

the company had, subject to its infirmities, but Congress came to the
relief of purchasers in good faith, and by the act of March 3, 1887,supra
so far protected their equities as to give them a right to perfect their
titles, notwithstanding the failure of the title of their grantor.
It is said in your decision that the position he occupied, his relation
to the company and these lands, would enable him to know all about
the status of the land, that it was liable to forfeiture, etc., and you say
4 "Drakewas not the innocentbona file purchaser contemplated by said
act and is not entitled to a patent thereunder."
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It should be borne in mind that at the tine of Drake's purchase
(1875)the question of how much land this company would receive was
not settled, in fact at that time it had scarcely been discussed. The
tracts within the limits of this grant overlapping the limits of the grant
to the Chicago, Milwaukee and St. Patl were in dispute. What it
would lose i place or in the indemnity limits was unknown, and it was
not known whether the tract it might lose here would be made p by
other lands so as to make good the one hundred sections for each ten
miles of road constructed, as provided by the granting act, and it was,
not until- the decision of the supreme cotrt in 1886that any one knew
the status of the lands patented to the State in trust for the railroad
company.. This want of knowledge caused the local officers, the Secre-

tary of the Interior, and the President of the United States to mistake
the number of acres that it was entitled to, and it will not do to hold
Drake to a degree of knowledge it was impossible for any one to

obtain.
In 1874,the legislature of Iowa authorized and directed the governor
of Iowa to certify to the Sioux City and St. Paul Railroad Company
"any and all lands which are now held by the State of Iowa in trust
for the benefit of said company." It is quite difficult to see how Drake's.
position as president of the company could enable him to foresee the end

of litigation not yet begun and the results of objections to the title to
this land, which objections had not been made, much less could he pre-

dict the action of Congress in relation to the lands involved.
Your decision is founded in part upon the fact that this land is south
of the terminal line even of the fifty-six and one-fourth miles of con-

structed road, and that no rights could attach to the land, and that the
land was liable to forfeiture at any time after the comnpany'sfailure to
build the line of road, within the ten years' limitation. This being
granted, the ten years had not expired when Drake purchased the land,
as the State did not accept the grant and provide the necessary legislation for carrying out the act of Congress, until in September, 1866.
Furthermore, this act of Congress of March 3, 1887 was passed to meet

cases where the lands were unearned and had been " erroneously certified or patented." If this land had been earned by the company, and
its rights had so attached that it was not liable to forfeiture, this action
would never have been instituted, so I do not consider the fact that the
land, on final adjustment of the grant, was found to be outside of the.

terminal line, and that it had not been earned and was therefore erroneously conveyed to the State of Iowa, affects the rights of Drake, under

the statute.
The entryman, Button, is not in position to complain. He had lived
with his father several years in the immediate vicinity of, and knew
Sargent was in possession of the land which he (3utton) entered. He
knew Sargent lived on a ." forty" adjoining, and that he had broken
part of the land in controversy and claimed to own it by purchase from
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Drake, and he went upon it in disregard of Sargent's rights, whatever
they might prove to be.
I have carefully examined the entire record and the decisions bearing upon the questions which have, from time to time, affected the
status of the lands, and fully considered the evidence in the case, and
I do not find anything that justifies me in refusing Drake a patent for
the land he bought and paid for, nor do I find any breach of good faith
toward the company, of which he was the president, or the bondholders for whom he was trustee, nor that he overreached, deceived or de-

frauded the company in making the contract through its " land cornmissioner. I am therefore compelled to disagree with your findings of
fact and conclusions of law.
Your decision is accordingly reversed, and Drake will be allowed a

patent for the land by him purchased, according to the provisions of
the statute.
SCHOOL LANDS-INDEMNITY
Busm

v. TE

SELECTION.

STATE OF WASHINGTON.

Where a misdescriptidn of lands taken as school indemnity occurs through mistake
of the selecting agent, and the error is corrected by the local office, so as to
properly describe the lands intended to be selected, and the State ratifies such
action prior to the intervention of an adverse claim, the selection will not be
disturbed.

Secretary Yoble to the Commissioner of the General Land Office, January
4, 1892.
On April 21, 1890, George S. Bush made application to file a pre-

emption declaratory statement for the E. , NW.4 and E. J, SW. i, See.
2, T. 31 N., R. 1 E., Seattle,

Washington.

The same was refused by the register "for the reason that the tract
applied for is embraced in list No. 4 of indemnity school selections."
Upon appeal, you, by your decision of June 14, 1890, affirmed that

judgment and he brings this appeal therefrom, assigning the following
grounds of error:
1. In deciding that said tract is embraced in list No. 4 of indemnity school selections.
2. In deciding that the tract in question was "intended to. be selected" as indemnity school land.
3. In deciding that list No. 4 is a valid selection so as to reserve the land therein
enumerated from settlement.
4. In deciding that the officers of the land officehave rower to make indemnity
school selections.

The facts, as disclosed by the record, are as follows:
On October 22, 1870, S. D. Howe, on behalf of the commissioners of
Island county, filed list No. 4 of indemnity school selections in the

Olympia (now Seattle) land district. On the same day the register and'
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receiver certified that the" selections are correct, and that there are no
adverse interests conflicting therewith."
No objection is raised as to the validity of the basis, and it is shown
that the deficiency i the township is six hundred and forty acres. The
selections to make good this deficiency were lots 1, 2, 3, 4, 5, and the

W.

ofE.

of Sec. 2, T. 31 N., R. 1 E.; the S. of NE.,4; the NE.4

of NE. of Sec. 3, in samnetownship,. and lot No. 1, NW. 4 of NE. 4 in
Sec. 6, also in same township.
There is no technical W. 4 of E. 3 of Sec. 2, since that area is in part

covered by the donation claim of John Keineth, which extends 29.43
chains west of the eastern line of the section. That part of the W. ot
E. 4 of Sec. 2, not covered by Keineth's donation claim, is surveyed as
lots 2, 3, 4, and 5, which, as above seen, were selected in list 4.

It is manifest that the agent made a mistake in the description of
the selected lands, sin e the W. 4 of the E. of Sec. 2 (had the lines of
the public survey been regularly run) embraces all of lots 2, 3, 4, abd 5,

and thus the selections of said lots and the said:W. of the E. were
made to cover in part the same land. It appears, however, that the
register and receiver discovered the mistake prior to the time Bush filed
his application, and had noted on the plat books the lands selected in
Sec. 2 as lots 1, 2, 3, 4 and 5, and the XW. of that section.

While there was some irregularity in thus making the selection, yet,
inasmuch as the error of the selecting agent was at most a clerical one,
and since it is manifest that he intended to select the land in controversy, and since the lands were selected as indemnity for lands lost in
place to the State, and the State intended to so select and acquiesced
in and ratified the action of the local officers, prior to the date of this
application, their action should be held to be that of the State.
The decision appealed from is, therefore, affirmed.

PRE-EMUPTION-SECONDFILInG.
FRANK MITCHELL.
A second pre-emption iling may -be allowed where the first was abandoned oh
account of threats and actual violence.

irst Assistant Secretary Chandler to the Comnissioner qf the General
Land Office, January

5, 1891.

Frank Mitchell has appealed from your decision of October 12, 1889,

affirming the action of the local officersin rejecting his fil al proof based
upon his pre-emption declaratory statement, No. S300, for the W. 4of
the SW. , the SE. 14 of the SW. 4, and the SW. 4 of the SE. , of Sec. 9,
T. 3 S., R. 31 E., Le Grand district, Oregon.

The ground of said rejection was that he had made a former preemption filing, in Union conty, in said State.
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He admits the fact, but contends that he was justified in abandoning
He states, nder oath:

his former claim.

I built a house on the same, did some fencing, established an actual residence
thereon, and so resided fr about eight months; that during such residence I was
told by several stock-men in the neighborhood that sheep audsheep-herders were not
hilowed there, and the best thing I could do was to get out; (I had my own sheep,
grazed them on my own place, and they molested no one). A few days afterward,
when coming to my house on the claim I found a notice posted on the door
-which read, "Mr. Sheep-herder, you leave these premises-they are occupied;" I
paid no attention to it, having been before threatened several times. On the third
day after seeing this notice I returned to my house-or where my house had beenand found the same entirely destroyed, with everything I owned in the world.
Beginning to be alarmed, and knowing my life was not safe, I started that
night with my sheep and traveled over four miles through the mountains, to seek
safety, shelter, and food, and wvas advised by "knowing ones" never to returnwhich I have not done and would not do under any consideration. . . . . That
it is impossible for me to corroborate this affidavit, as the only parties that seemed
friendly to me there were three; two of these have left the country, their whereabouts being unknown to me, and the other is dead. . . . .
I havte never
had the benefit of my pre-emption right in any way, except as herein stated.

The final proof to which this affidavit is attached

shows that the

claimant is a single man; that he had actually resided on the land from
July 26, 1887, until date of proof, July 19, 1889 (two years, lacking one

week); that he had been absent working, and boarding where he
worked, for three and a half months from November, 1888; about two

months from April, 1889; and was herding his sheep in the mountains
for six weeks of hot weather in June and July, 1889-making an aggregate absence of about seven months in the two years covered by his
proof; that these were temporary absences, as he had no home else-

where than on his claim; that his house is a frame house, with a fireplace, door, windo Avand hingle roof, wortl $150; that his claim is
"all fenced with one wire and two poles, the posts set fourteen feet
apart, $470"-total $620; that said house contains, and has contained
since he establised residence therein, a "bed, bedstead, table, chairs,
and cooking ntensils." As to cultivation he says (ili the affidavit accompanying his appeal):
The land is situated far in the mountains (foot-hills); it is rough, rocky, and valuable only for its grazing advantages, and there is no tillable land on it, and this is
the reason I did not and could not cultivate any of it except a small patch of vegetables for my own use.

The main question at issue is, whether the claimant can properly be
allowed, under the circumstances, to make a second pre-emption filing.
I do not find reported any case in which a person who had left, under
duress, a tract on which he had made pre-emption filinlg, afterward applied to make a second filing. There are cases, however, where persons

who abandoned their homestead entries under circumstances substantially similar to those in the case at bar, applied to make a second homestead entry.
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Jackson C. Brown (8 L. D., 587,) having made a homestead entry

"thereafter built a house and endeavored to improve the land involved,
but was prevented by a party who claimed to have purchased some
improvements on the land." After making repeated efforts to comply
with the law, he, believing his life to be in danger, relinquished said
entry to the United States. Nothing is said as to hot he was prevented
from improving the land, or what was the character of the threats
made, if any, that led him to believe that his life was in danger. It
does not appear that his house was burned down. The statement of
facts is not so full and specific,and the actual violence and loss inflicted
does not appear to have been so gross, as in the case at bar.. Brown
was allowed to make a second entry. In the case of Thurlow Weed
(8 L. D., 100), a second entry was allowed where the entryman relin-

quished because of " his limited ability to carry on a contest, of the dissuasions of his wife, of the advice of his friends, and because it was
all along growing more apparent that the threatened contest was liable
to engender the most bitter feelings between neighbors who ought to
be friends." Charles Wolters (8-L. D., 131,) made homestead entry of
a tract which, as he afterward discovered, had been settled upon by a
man who had long before filed pre-emptiori declaratory statement for
the laud, but who had been, by reason of extreme poverty, unable to
prove up and pay for the same, although the time for so doing had expired; here was no duress, but the Department held that it would be
unjust that Wolters should suffer loss on account of his kindness in
relinquishing in favor of the earlier settler, and allowed him to make a
second homestead entry.
As the statutory provisions relative to making a second entry were
(previous to the act of March 2, 1889-25 Stat., 8540,)substantially the
same

nder the homestead law and the pre-emption law, in my opinion

the rulings of the Department in the matter of homestead cases should
apply also in cases of application to make second pre-emption filingwhere such application was made prior to the repeal of the pre-emption
law (26 Stat., 1095).

Your decision holding Mitchell's entry for cancellation because of his
having made a former fling is reversed. . As your decision expressly
disclaims entering into the question of his compliance with the requirements of the pre-emption law, the papers are returned herewith, and
you will pass upon the proof on file in the case.
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ArMSTRONG AND OGLE.

.In the srYey of a ditch the termini should be definitely fixed with reference to a
corner of the public survey; and at each point where the ditch crosses the lines
of the public survey, the distance to the nearest established corner of said survey
should be noted on the map. The sub-divisional lines of the section (quarterquarter) should be laid down on the map, and the field notes of survey accompany the same.
In the survey of a reservoir the initial point of the survey should be determined by
reference to a corner of the public survey, and in running the boundary line the
points where it crosses the line of the public survey should be marked by a stake
or a stone, and the distance to an established corner of the government survey,
lying without the reservoir, noted on the map.
A map drawn to a scale of less than 2,000 feet to the inch may be accepted in the
survey of a ditch or reservoir, if such map is not inconveniently large.
The certificate of the register should show that a true and correct duplicate of the
map of survey has been filed in the local office.

Secretary Noble to the Commissioner of the General Land Office,December
12, 1891.

I am in receipt of your letter of October 19, 1891, transmitting an
application of Armstrong and Ogle, partners etc., for right bf way for
a ditch, and for land for four reservoirs, te latter being situate in the
W

of NW

of Sec. 23, and E

NE

of Sec. 22, in T. 25 S R 67 W,

Pueblo, Colorado, land district; the said ditch extending from near the
northeast corner of the NW 1 of NW j of Sec. 23 of said township and
range, to a point in the SW i of Sec. 24, in the township west of that
named, the number of which is not given.
Your letter says you submit a map, which you approve, and say is

" filed in duplicate in the U. S. Land Office at Pueblo, Colorado," but
you transmit only one map to the Department and do not account for
the copy or duplicate, and the register at Pueblo does not show that a
duplicate was filed in tis office; on the contrary he certifies that "this
map,"the one transmitted, was filed in the Pueblo, Colorado, Land
Office.

There are four reservoir sites located, on said map, in the E of NE

* of See. 23, and W of NW i of See. 22, but these do not appear to
have been surveyed. There are no boundary or meander lines given
with any accuracy, or that can by any thing shown on the map be retraced in after years,- and no point is, by any line, connected with the
public surveys or any monument that is indicated on the map. There
is actually nothing but an irregular line drawn around each space on
the map which is numbered and called a reservoir site. On the map
there is a statement of the number of acres in each, and the supposed
capacity of each in cubic feet, but there is nothing to show that this is not
merely a supposition. There does not Appear to have been any line
traced on the land, or any station or corner established and "witnessed,"
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by which an adjoining proprietor can by any known process determine
the boundary line of either of the parcels sogght to be appropriated.
So far as appears by the map, the survey of the reservoirs is a nullity.
There is an affidavit attached to the map, executed by Lavinus M.,
Sperry, in which he says he was employed by Charles E. Armstrong
and Henry A. Ogle to survey the line of route of said ditch and the sites
of the reservoirs; that the survey covers a distance of five and one-fourth
miles, " beginning and ending as shown on the annexed plat." He gives
the dates when the survey was made and says the ditch and reservoir
"are accurately represented on the accompanying map."
The joint and several affidavit of Avmstrong and Ogle is attached,
corroborating the former affidavit, and they say they adopted the said
route of ditch and said reservoir sites September 1, 1891,etc.
An inspection of the map shows that one end of the said ditch lies
in the NE of NW J of Sec. 23, T. 25 S., R. 67 W.; the other end lies
in the SW J of NE i of Sec. 24 in the township adjoining on the west,
the number of which is not given, as before stated, but neither terminus
of the ditch is definitely fixed or located with reference to the public
surveys, nor is the survey of the ditch in any way connected with the
public surveys at any point.
In the case of Farmers Canal Company (13 L. D., 166) it was said:
That these termini should be definitely fined and described, is equally as important
in these cases as in those of railroads, where it is absolutely required as a pre-requisite to the approval

of a map.

Rio Grande Southern

R. R. Co. (12 L. D., 92); Con-

tinental Railway and Telegraph Co. (13 L. D., 18).

In addition to the termini being definitely fixed, with reference to a
corner of the public survey, the line should be accurately surveyed and
field notes of the survey should accompany the map. At each point
where the said ditch crossesthe lines of the public survey the distance
to the nearest established corner of the public survey should be ascertained and noted on the map. The quarter-quLarterlinesshould also be
laid down on the map.

The scale on which the map is drawn is not according to that adopted
for railroad and canal surveys, which is not less than 2,000 feet to the
inch, but this is not as applicable to reservoirs, especially where they
are small as those in this case, as it is to canals, and as this map on the
scale of 800 feet to the inch is not inconveniently large, it may be accepted on that scale, as this will enable the surveyor to lay down on the

map the "meander" or boundary lines of the reservoirs when he shall
have surveyed them as herein indicated. The width of the ditch should
also be given.

In surveying the reservoir sites the initial point of the survey should
be fixed and determined by reference to a corner of the public survey,
and in running the boundary line the points where it crosses the lines
of the public survey should be marked by a stake or stone, and the distance to an established corner of the government survey, lying without
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the reservoir, should be ascertained and noted on.the map. As the corners within the reservoir will be "lost" when sbmerged the distance
to them is unimportant.
This map cannot be approved in its present form, and is therefore,
with the papers in the ease, returned to your office,that the parties may
have a proper survey and map made. When a proper map is prepared,
an exact duplicate of it should be made and filed, and the register should
amend his certificate to show that a correct and true duplicate of the
map has been so filed in the office.

RIGHT OF WAY-CANAL-RESERVOIR-SURVEY.

ALBERT

J. BOTHWELL.

In the survey of a canal its width, and the course and distance of the line of oute
should be noted and duly shown.
Reservoirs should be so surveyed as to include only the land covered with water, as
the right of occupancy is limited to such land, and fifty feet of marginal land for
use in construction and repairs.
In the survey of canals and reservoirs the variation of the magnetic from the true
meridian should be noted, and the field notes accompany the map and duplicate.

Secretary Noble to te Commissioner of the General Land Oce, December 12, 1891.

I am in receipt of your letter of October 23,1891, transmitting a map
of a canal and certain reservoirs, located by Albert J. Bothwell, which
canal and reservoirs are called the " Medicine Bow Irrigation System,"
situate in the county of Carbon, State of Wyoming, together with his
application for the right of way over certain lands for canal purposes,
and the right to overflowcertain lands for reservoir purposes under seetions 18 and 21 inclusive, of the act of March 3, 1891 (26 Stat., 1095).

The said canal begins a little north of the center of section 5, T. 19 N.,
R. 80 W., and ends in section 26, T. 20 N.,

. 84 W., Cheyenne land

district, Wyoming.
The canal appears to have been laid out with some care, and in most
cases the distance from the point where the line of the canal crosses the
lines of the government survey, to an established corner is given. This
should be done wherever the canal crosses a line of the public survey.
The termini of the canal are not fixed or determined with reference
to any corner of the public survey: this should be done. See case of
Farmers Canal Company (13 L. D., 166).

The course and distance of the line of route should be noted, and
field notes of the survey should accompany the map.
There are four reservoirs laid down on the map, the boundary of each
of which conforms substantially to the lines of the government surveys.
Reservoir number four contains about 4,400 acres. It is quite apparent
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from the inspection of the map that it is not laid out with reference to
the topography of the ground. Section 18 of the act under which the
application is made provides for the right to establish reservoirs, and it
says "to the extent of the ground occupied by the water of the reservoir."

It allows also fifty feet on the marginal limits thereof.

So it

was clearly the intention of Congress that the easement should be confined to the land used for reservoir purposes, and that the boundary line
should be the shore line of the reservoir. These reservoirs should be
so surveyed as to include the land to be actually flowed with water, as
the right of occupancy is limited to this, and the fifty feet marginal land
for use in construction and keeping in repair.
It is hardly in the nature of the land that the surface would be such
that the water would rise to a right line five miles in length on each
side, and there is no evidence that such is the fact. Mr. Bothwell must
show that such is the fact, or he must have a traverse line run, tracing
the perimeter of his reservoir, or such a line as will be the shore line
when water is turned into the reservoir. This applies to all of the reservoirs as well as to number four.

Where the boundary line crosses the line 'of the public survey, stakes
or stones should be set, and the distance to the nearest established
corner on such government line outside of the reservoir should be determined and noted on the map. As the corners lying within the eservoir are to be submerged and become lost corners," .the distance to
them will be of no practical use.

Field notes of the survey of the reservoirs as well as of the canal
should be furnished with the map and duplicate, and the variation ot
the magnetic from the true meridian should be noted. These matters
will prove important in after years, and should be provided for now
while it can be done with accuracy.

An exact duplicate of the map should be filed in the local land office,
and the register should certify to the fact of such filing and that such
duplicate is true and correct.
I notice that the width of the ditch is not given; this should be done
in all cases.
The map transmitted by your said letter cannot be approved in its
present condition. It is therefore returned. The applicant may have
leave to amend.
I notice the statement that the applicant has secured from the State
the right of way over the land belonging to it, and from the Union Pacific Railroad Company the right of way over the odd numbered sec-

tions. This, however, does not affect the right of the government to
have a proper survey and map made and filed.
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HOMESTEAD ENTRY--TRANSFEREE-HEAIflNG.
MANITOBA MORTGAGE CO. V. MOLLER.

A pre-emptor who, after due compliance with law, submits final proof and makes
payment for the land, may thereafter lawfully enter another tract under the
homestead law, though final certificate has not issued on his pre-emption proof.
The right of a transferee to be heard in defense of an entry should not be defeated
through the collusive and fraudulent acts of the entryman.

First Assistant Secretary Chandler to the Commissionerof te
[Land Offce,Jfanuary 5,1892.

General

On December 21, 1882, Peter Pape- made homestead entry of lots 1
and 2 and the E. of the NW. 4 of Sec. 18, T. 99 N., R. 61 W., Yank-

ton, Dakota.
He made commutation proof before the judge of the probate court
of Hutchinson county, December 10, 1884, and, on January 12, of the
next year, the register's final certificate was issued.
On March 22, 1887, his entry was held for cancellation, because the
same was made before he had perfected a former pre-emption entry.
It appears that on May 26, 1882, he filed declaratory statement No.
5287, for the SW. I of Sec. 12, T. 99 N., R. 61 W., in said land district,

and, on the 19th day of December, 1882,he made final proof thereon
before the clerk of the court of Hutchinson county, Dakota, at the same
time paying the government price for the land.
For some reason, not flly explained, the local officers did not pass
upon the proof, until January 10, 1883, when the same was approved

and cash certificate issued.
In the meantime, however, and on December 21.,1882 (two days after

he submitted said proof), he made homestead entry of the land involved
in this controversy, having been advised, as he swears, that as soon
as his witnesses testimony was sworn to and the money paid for the
land, he could make a legal homestead entry."
On July 20, 1887, Mr. C. W. Holcomb, of this city, filed in your of-

fice a motion, supported by sundry affidavits, asking for the revocation
of the decision of March 22, 1887. On January 6, 1888, you denied the

motion, and the local officers were instructed to advise Pape that he
would be allowed sikty days from notice to elect whether he would
have his entry canceled, with privilege of re-entering the same tract,
or appeal to the Secretary of the Interior. He was duly notified of this
action, and did not appeal, and on May 17, 1888,his cash certificate
and original entry was canceled.
On May 29, 1888, Joseph B. Pape, a brother

of Peter Pape, made

homestead entry of the land, and on November 20, of that year, he relinquished the entry, and on the same day Karl Moller made homestead
entry thereof.
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to your office the ap-

plication of Eden Maxwell, agent for the Manitoba Mortgage and Investment Company, for the re-instatement of Pape's entry. The application, which was duly sworn to and corroborated, stated that Maxwell
was then and had been for seven years the agent of said company;
that he had placed numerous loans in said land district; that on the
23d day of April, 1885,he placed a loan of $500 upon the land described
in Peter Pape's entry; that the said Pape conveyed the land by warranty deed prior to making said loan to one Ed. Anderson, to whom
said loan was made, and to secure the payment of which said Anderson
executed a mortgage to said company upon said tract of land, which
*wasduly recorded in the office of the register of deeds of the county in
which the land is situated; that no part of said loan has been paid;
that said Anderson left the country in October, 1888, and, after diligent inquiry, his whereabouts could not be ascertained; that he would
have moved in the matter much earlier had he been able to find the.
whereabouts of Anderson, that notice of the Commissioner's letter of
May 17, 1888, and of June 6, 1888, was never served on said Anderson,

-

said mortgage company, or the afflant;. that he has but recently ascertained that Peter Pape was duly notified of the requirements of the
Commissioner's letters; that Pape refused to comply with the same, or
notify Anderson, or the affiant-at the same time acting collusively with
his brother for the purpose of procuring the cancellation of said entry,
and thereby enabling his said brother to re-enter said land,'thus cheating and defrauding said Anderson and said mortgagees out of their interest in said land; that Peter Pape's brother, the said Joseph B. Pape,
became alarmed, fearing he could not hold said land under his homestead entry, and relinquished the same and procured one Karl Moller
tormake entry thereof. He asked that Pape's entry be re-instated, or
that a hearing be ordered to determine the rights of the parties.
By your decision of March 22, 1890,you denied the motion, and the
mortgage company brings this appeal.
The frst question to be determined is, as to the legality of. Pape's
entry; 2d, what rights, if any, the transferee or mortgagee has, in default-of appeal by the entryman, after due notice.
It is well settled that a person cannot at the same time legally maintain one claim under the pre-emption law and another under the homestead law, since both laws require residence, and one cannot maintain
two residences at the same time. Erichbaum v. Perry, 5 IL.D., 403;
Allen v. Curtius,

7 L. D., 444.

Pape made the entry in question on December 21, 1882,two days
after he made his pre-emption proof and paid for the land. The purpose of that proof was to show compliance with the law up to the time
it was made. If the proof in all respects showed, as it seems to have
done, that the law had been compliedwith, final certificate would issue.
While residence on the land subsequent to final proof would be addi-
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tional evidence of good faith, yet it was not required. The pre-emptor
rests his case upon the final proof and payment, and upon the showing
therein made his good faith is determined.
- While the final certificate is usually dated as of the time when it is
passed upon, yet the judgment is formed upon the proof as presented
upon the advertised date.
Since the law does not require further residence after satisfactory
proof is submitted, an abandonment of the land immediately after final
proof can not of itself be urged as showing bad faith. It follows, that
after satisfactory proof is submitted, the entryman may change his
residence, although final certificate has not issued. If he may thus
change his residence after final proof, and before final certificate has
issued, I see no reason why he may not make homestead entry of another tract of land, if he is otherwise qualified so to do.
In the case at bar, Pape was not required to reside upon the land
covered by his pre-emption filing after he submitted final proof; further
residence not being required, his entry of the land in question, two
days after he submitted his final proof, was not contrary to law. His
homestead proof covered no part of the time prior to that upon which
his pre-emption proof was made; so that there was no period of time
in which he claimed residence upon both tracts of land at the same
time-the very condition which the laws and regulations forbid. His
homestead entry not being illegal, the question arises as to the rights,
if any, of his transferee and the mortgage company.
It will be observed that Pape was duly notified of your decision,
holding the entry for cancellation, and of his right of appeal. He.
allowed the time to pass, without taking any action; nor did he inform
his transferee or.any agent of the mortgage company of the status of
the land. Soon after his right of appeal had expired, his brother made
entry of the land, and, on the latter's relinquishment, Mollermade entry.
It is alleged, on the part of the company, that Pape, the original
entryman, and Peter, his brother, and Moller, the present. entryman,
conspired together to procure the cancellation of the entty, thereby
enabling the brother to re-enter the land, thus cheating and defrauding
Anderson and the mortgage company out of their interest in the land.
When, by your letter of January 6, 1888,Pape was advised that he
would be allowed sixty days from notice to elect whether he would
have his entry canceled with the privilege of re-entering the same tract,
or to appeal to this Department, he had. then conveyed the land, by
warranty deed, to Anderson. He was therefore under obligations, both
to preserve his own and Anderson's rights, to duly notify the latter of
the status of the land. But he allowed the time to pass without such
notice, and immediately on its expiration, and on May 29, of that year,
his brother Peter made entry of the land. Moreover, if he was notified of his right of appeal, and was cognizant of the mortgagee's interest in the land, and purposely withheld the information from said
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company that his brother might enter the land, it was in fraud of the
company's rights.
Anderson, the transferee, andi his mortgagee, having failed to file
with the local officers any evidences of their interest in the land, were
not legally entitled to notice; but since, as above shown, the entry was
erroneously canceled, the alleged conspirators should not, if the allegations set up in the motion be true, be permitted to thus profit by their
wrongful acts.
I therefore return the papers, with directions that the hearing asked
for by the mortgage company be ordered, with a view to determine
whether Pape's entry shall be re-instated. The hearing should be directed to the ascertainment of the acts and conduct of the two Papes
and Moller; and whether or not Moller's entry was the result of collusion and bad faith. Moller's entry will, in the meantime, remain suspended.
The decision appealed from is modified.

RAILROAD LANDS-ACT OF MARCH 3, 1887.
KEARCE V. LITTLE ET AL.
The privilege of purchase under the act of March 3, 1887,extends only to cases where
the right of the settler and bona fide purchaser from the company has been defeated through an erroneous disposition of the land.
A settlement right acquired after December 1, 1882,defeats the claim of a purchaser
from the company.

:First Assistant-Secretary Chandler to. the Commissionerof the General
Land Office, January 6, 1892.

The land involved i this controversy is the S. i of the SW. i section
31, T. 12 S., R. 1 W., Salina, Kansas, land district.

This is an applica-

tion made by Morte Kearce to purchase the land above described and
the SW. i of the SE. i of the same section, township and range;, the
latter described tract, however, has been patented to the defendant,
George R. Little, and therefore has passed beyond the jurisdiction of
this Department. The application is dated Decemaber'28, 1888, and
alleges, in substance, that the applicant is a citizen of the United States;
that on the 28th day of April, 1875,one Wm. Frost purchased fom the
Kansas Pacific Railway Company, the above described lands; that on
the 9th day of October, 1887,the applicant purchased from Wim. Frost
the said land for the consideration of $700,which he actuallypaid; that
he has never assigned or conveyed the land, or his legal or equitable
title thereto; that in order to protect his right to said land he made preemption declaratory statement for the same February 28, 1881; that he
has made valuable improvements on the said land and has, for a long
period of years, resided thereon and was so residing thereon " on or

36

DECISIONS RELATING TO THE PUBLIC LANDS.

about the 31st day of December, 1887,when he was dispossessed under
process from the district court of Ottawa county, Kansas;" that he
claims the right to purchase under the provisions of the act of Congress
of March 3, 1887,for the reasons that the " land is situate in an odd
numbered section, lying within the limits of the grant to the Kansas
Pacific Railway company and was excepted out of the grant to said railway company by reason of the existence of a valid subsisting adverse
claim to said land;" "that this affiant was an actual bona fide purblhaserthereof for a valuable consideration ;" that he " was at the date of
the passage of said act, and long prior thereto, an actual bona fide resident upon said land owning and possessing valuable improvements
thereupon; that he has never assigned, transferred, or in any way alienated his right to said land, or his legal and equitable rights therein."
The local officersrejected the application for the reason that it "is
in conflict with the homestead entry of Benammi Edmon No. 23319and
cash entry No. 4875, of George R. Little;"
pealed.

whereupon applicant ap-

This is the fourth time this Department has been called upon to pass
upon the questions in dispute between the parties to this action concerning this particular tract of land, and with one exception every
decision that has been rendered from the local officers to this Department, has been against the applicant. In addition to this it is shown
by the record that their controversy has also been carried through the
State courts with a like result, and that he was finally dispossessed by
process' in the hands of the sheriff. A brief history of this matter is
necessary to show the exact status of the case.
November 26, 1881,Kearce submitted his final porof, at which time
Little appeared and contested. Edmon applied to make homestead
entry for the S. i of the SW. , February 26, 1882,and his application
was rejected on the ground of the pendency of the proceedings instituted by Little. This case was decided December 10, 1883,against
Kearce, his entry was ordered canceled and it was further ordered that
the homestead entry of Little be held intact and that Edmon be allowed to enter the land embraced within his homestead pplication.
It seemsthat Kearce made application for a rehearing and a re-instatement of his declaratory statement which was overruled by your predecessor, but on appeal this Department, by letter of July 5, 1884,reversed that decision and ordered: "for the purposes of a rehearing, the
filing of Kearce is re-instated and you will direct a frther hearing
having in view especially the importance of ascertaining the actual
relations of these parties to the land in controversy." A motion for
review of this decision was overruled, but it being alleged that Kearce
was not a qualified pre-emptor, it was ordered that that question be
also investigated at the hearing. As the result thereof, the local officers and your predecessor decided against the entry of Kearce and
held that he was not a qualified pre-emptor at the time he filed his dee-
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This decision was affirmed by letter of Novem-

ber: 23, 1887.

It is shown that Edmon made his homestead entry, as directed, and
upon January

3 1889, made final proof.

The plaintiff appeared and

protested against the same but on what ground, I am not able to state,
inasmuch as the affidavit of the protest does not seem to be with the
files. A mass of testimony was taken at this time and as a result thereof,
the local officers held that the applicant, Edmon, had not resided on
the land for five years as required by law, but recommendedthat he be
allowed to make new proof within the lifetime of his entry showing full
compliance with the law. Kearce appealed from this decision.
You by letter of May 26,1890, sustained the local officers in their
action rejecting the application to purchase under the act of March 3,
1887, and closed your opinion by saying: "But the sufficiencyof Edmon's showing of settlement and occupancy will be considered in a
future communication." The- applicant appealed from your decision
rejecting his application-to enter the said land under said act for the
following grounds of error, to wit:
* First. For that the said decision is contrary to law, and
Second. For that the said decision is contrary to the facts as presented in plaintiff's application of purchase as aforesaid.

It will be noticed that there is no appeal taken from your conclusion
to consider Edmon's showing of settlement and occupancy in a future

communication, so the only question presented here is upon Kearce's
right to p'chase under the act of Congress above cited.
The record shows that this land was originally excepted from the
grant to the railway company, by reason of prior settlement; that said
company selected it February 15, 1881,but its selection was canceled
December 8, 1881; it also shows that the purchase moneypaid by Frost
to the company was returned to him, with accrued interest; also that
Frost returned to Kearce the purchase money paid, together with five
years' interest thereon. This Department has decided that the appellant's original pre-emption filing should be canceled for the reason that
he had not complied with the law in regard to residence, and again
after a further hearing this decision was affirmed and it was further
found that he was not a qualified pre-emptor; the land has never been
certified or patented to the railway company, and that a settlement was
made on the land subsequent to December 1, 1882,by Edmon, the defendant, under the settlement laws of the United States.
It is very clear, to my mind that Mr. Kearce does not bring himself
within the provisions of said act. Wright v. Coble, 9 L. D., 199. The
Attorney General discussing this question, says:
The whole scope of the law from the second to the sixth section inclusive is remedial. Its intent is to relieve from loss settlers and bonafide purchasers who, through
the erroneous or wrongful disposition of the land in the grants, by the officers of the
government, or by the railroads, have lost their rights or acquired equities, which
injustice should be recognized.
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Attorney General, 6 L. D., 272. Again it is said in the instructions
of Secretary Lamar, November 22, 1887 (id., 276),;
This section (3) does not embrace any lands that have been certified or patented
to the company, but has reference solely to lands, their right and claim to which has
heretofore been adjudicated in favor of the company as against the right of a settler
upon said lands, etc.

I find no error in your ruling; your dJecisionis, therefore, affirmed;
the application will be rejected.

TIMBER CULTURE-FINAL

PROOF-SPECIAL

AGENT.

SYLVANUS P. BARTLETT.
There is no authority for the acceptance of final timber culture proof if submitted
V prior to the expiration of eight years from the date of the original entry.
A special agent should not examine claims and report thereon at the request of interested parties.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,January 6, 1892.

I have examined the appeal of Sylvanus P. Bartlett from your decision
of October 30, 1890,rejecting final proof on his timber culture entry for
NW. j See. 2, T. 12 S., R. 23 W., Wa-Keeney land district, Kansas.
He made this entry October 24, 1885, and on September 9, 1890, sub-

mitted final proof thereon.
It appears that on November 26, 1883,one Albert W. Smith made
timber culture entry of the land in question; that sometime in December, 1883,Bartlett purchased of. him his improvements upon the land
and paid him the sum of $500 therefor, in consideration of which Smith
agreed to relinquish all right and interest to said tract; but on receiving the purchase money he declined to execute said relinquishmnent;
that Bartlett to secure possession of the land instituted contest against
Smith's entry and under date of October 17, 1884, said contest was sustained and the entry of Smith cancelled.
It further appears that about eighty acres of said tract had been
broken and cultivated by Smith and other parties for three or four years
prior to Bartlett's entry; that after making his entry Bartlett coutinued said cultivation; that in April, 1885,he planted two and a half
acres with trees and in the following November set out nine acres more.
The evidence as to, the planting of a sufficient number of trees and
'the care and cultivation of the same, for a period of nearly six years
appears satisfactory, but as the final proof of Bartlett was presented
within sii years from date of entry the local officers rejected the same,
from which action he appealed and under date of October 30, 1890,you
affirmed the judgment below, whereupon he again appealed.

The act of June 14, 1878 (20 Stat., 113), provides: That any person
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who is the head of a family or who has arrived at the age of twenty-one
years, and is a citizen of the United States or who shall have filed his
declaration of intention to become such, "who shall plant, protect, and
keep in a healthy growing condition for eight years ten acres of timber,
on any quarter section of any of the public lands of the United States7'
shall be entitled -to a patent for the whole of said quarter section 44at
the expiration of said eight years on making proof of such fact by not
less than two credible witnesses."
Section two provides:
That no final certificate shall be given, or patent issued for the land so entered,
until the expiration of eight years from the date of such entry.

Thus it will be seen that the law is clear and specific in the requirement that a timber-culture entryman shall not only plant and cultivate
ten acres of trees, for a period of eight years from date of entry, but
that final proof on such entry, cannot be accepted until'after the expiration of the period named, and no certificate, or patent shall issue in
such cases until after the expiration of eight years from date of entry.
Counsel for the appellant claims that the law has been fully complied

with, frthermore cites several departmental decisions to sustain his
argument that the party is entitled to credit for the time the breaking
and cultivation were made prior to date of entry and therefore that
final certificate should issue in the case.
Counsel, however, overlooks the important fact that the credit allowed
in said decisions refers solely to the acts of the entryman within the
eight years, and that there is nothing in said citations that in any manner authorizes final proof to be made and final certificate to be issued
in a less period than eight years.
This question was fully gone over in the case of John N. Lindbackl 9
IL.IX, 284, more than a year prior to the time that the register and receiver passed upon.the proof in this case, and there it is held:
A proper construction of the timber-culture act requires that the period of cultivation should be computed from the time when the requisite acreage is planted.
A departmental construction of a statute, while in force, has all the effect of law,
and acts done thereunder must be regarded as legal, and entitled to protection at the
bands of the Department.
In timber-culture entries made prior to the regulations of June 27, 1887,the time
occupied in the preparation of the soil and planting the trees may be computed on
final proof, as forming a part of the statutory period of cultiVation.

and such is the settled law of the department.
I note in connection with this case that a special agent of your office,
has submitted a report at the *4request of the appellant recommending that his proof be accepted notwithstanding. the fact that the local
officers had already rejected it as premature. Such action on the part
of a special agent, in the face of his instructions and the law, it seems
to me is reprehensible. He is supposed to represent the law and the
government, and it does not seem that the standard of his service can
well be sustained where te assumes the authority to make examination
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of claims and reports thereon at the request of interested parties, for
the purpose of overruling the decision,of the register and receiver. He
should be admonished that he has filled the measure of his duty to the
government when he faithfully observes and follows his instructions.
Your decision is affirmed.

DESERT LAND ENTRY-FINAL PROOF.

JOHN B.

BRANCH.

Final desert proof may be properly rejected, if not made~in the manner prescribed
by the regulations, and before an officer authorized to act in such matter.
Where the statutory period for the submission of final proof has expired, and opportunity is given to submit the same within a specified time, if not presented
within such time, it should be rejected, in the absence of due cause shown for
delay.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,January 8, 1892.
The land involved in this appeal is the W. 4 of the NW. 4and NW. 4
of SW. , and lots 2, 4, 12 and 13, Sec. 26, T. 33 N., R. 76 W., as appears

by the survey approved November 22, 1887,Cheyenne, Wominug, land
district.
The record shows that John B. Branch made desert land entry April
7, 1884, of the E.

4 of Sec. 27, and

the W.

i

of See. 26, T. 33 N., R. 76 W.

Per instructions by your predecessor of September 14 1885,the entryman amended his location March 17, 1886, as follows: E. - of Sec. 27,
and lots 1, 2, 3, 4, 5 and 6, of Sec. 26, same township and range.
On Noveniber 21, 1887, the local officers furnished you with a list of

the desert land entrymen who had been notified by registered mail
under date of August 8, 1887, of the expiration of the time allowed for

making proof and payment, and in the list appears the name of Branch.
By letter of January 27, 1888, you directed the local officers to cancel

his entry. Thereafter a petition and corroborative affidavits were presented to you by the entrynman,asking that his entry be re-instated and
that he be allowed to make final proof. The showing was sufficient to
warrant you in so doing. You therefore, April 27, 1889, instructed the

Branchthat, if he is now prepared,
register and receiver to " advise MVr.
he will be allowed sixty days from notice hereof within to present proof."
Notice of this decision was served on the attorney of record of the entryman on May 1, 1889. On April 26, 1890, Branch presented his final
proof describing the land as the W. f of the NW. , NW. i of SW. 1

and lots 2, 4, 12 and 13,of the section, township and range above given.
Said proof was rejected by the local officers " because more than sixty
days have transpired since Commissioner directed the acceptance of
the proof; " whereupon Branch appealed.
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You, by letter of August 30, 1890,sustained the decision of the local
officers on the ground that Branch did not present his final proof within
the period required and that one year thereafter he presented "on a
small portion of his amended entry the two lots not included therein,'
and that good faith on the part of the entryman is not apparent from
the facts set forth. He appealed from your decision, assigning as error
your action affirming the decision of the register and receiver; in rejecting final proof, and in holding that Branch should not be permitted to
submit final proof upon his entry.
This appeal might be dismissed for the reason that the specification
of errors is not in conformity with the rules of practice-Rule 88-but
inasmuch as the record is before me I will pass upon it on its merits.
The records of your office show that the amended application was
probably required by reason of the fact of the re-survey of the land in
that neighborhood, made for the purpose of defining the boundaries of
the Fort Fetterman hay reservation, which was approved May 29, 1884
The lots claimed in the amended application include all the land in the
W. i of Sec. 26,that had not been reserved. A later survey was made
and approved November 22, 1887,and the description given in the final
proof of the applicant contains all the ground in said W. of 26, that
has not been reserved, and the land is correctly described. It will be
noticed that he has made no showing whatever which entitles him to
make final proof at this time, and the proof comes in such an irregular
shape that the local officers were fully justified in rejecting it on other
grounds as well as that mentioned. It seems that the applicant is a
resident of Providence, Rhode Island, and an examination of his final
proof elicits the fact that he knows but very little, of anything, about
the condition of the laud. His deposition was taken in Providence,
Rhode Island, April 28, 1890,and he closes it with this statement:
I desire to 'state that my answers to the foregoing questions so far as they relate
to the land in my entry and its irrigation and reclamation, are made from information and belief.

This is too indefinite and uncertain to be permitted in final proof.
The depositions of his witnesses were taken before the clerk of the circult court in Cheyenne, April 10, 1890,in the same town wherein the
land office for that district is located. The law and the rules of practice do not permit of such a procedure. Rule 7, of the circular of June
27, 1887, (5 L. D., 708), is as follows:
The declaration and corroborating affidavits may be made before either the register or receiver of the land district in which the lands are situated, or before the
judge or clerk of a court of record of the county in which the lands are situated,
and if the lands are in an unorganized county then the affidavit may be made in an
adjacent county. The depositions of applicant and witnesses in making final proof
must be taken in the same manner; and the authority of any practice or regulation
permitting original or final desert land affidavits to be executed before any other officers than those named above, is hereby revoked. The affidavits of applicant and
witnesses must in every instance, either of orignal application or final proof, be
made at the same time and place and before the same officer..
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An examination of the map shows that the land is not located in the
county in which the final proof was made.
There is no excuse whatever offered by the applicant for his delay in
complying with your order of April 27, 1889, and in the absence of any
such showing, together with the irregular way in which the proof has
been taken, and the lack of interest the entryinan seems to have in perfecting his right to the land, his proof was properly rejected. Your decision is therefore affirmed.
CERTIORARI-APPEAL-PROTESTANT- CONTESTANT.

MITCHELL . WILES.
Where the right of appeal is denied on the ground that the applicant therefor is a
Protestant -without interest, and a -writof certiorari is asked, setting up the right,
to be heard as a contestant, it is incumbent upon the applicant to show affirmatively by what proceedings he secured the status of a contestant.

,Secretary Noble to the Commissioner of the General Land Office,January
9, 18.92.

This is a petition, filed by James W. Mitchell, for an order directing

you to certify to the Department the record in the above stated case.
It appears from the record and the exhibits attached thereto that
Frank W. Wiles filed declaratory statement for the SW. 1 of Sec. 29,
T. 2 S., R. 45 E., La Grande, Oregon, and made proof for the same May

11, 1889,when James W. Mitchell appeared and filed a protest against
the allowance of said proof, alleging that he (Mitchell) was the owner
in fee of the land above described; that Wiles had no personal interest
in the land; that it was entered for the benefit of F. D. McCully, and
that Wiles had wholly failed to cultivate the land as required by law.
The local officers accepted said proof and dismissed the protest, and
your office,upon appeal therefrom, dismissed the appeal of Mitchell,
upon the ground that he was a mere protestant showing nb claim to
the land that is recognized by law. You frther held that the allegations of the protestant were not sustained, and that the final proof
shows -a substantial compliancewith the law in the matter of residence,
cultivation, and improvement. It was therefore accepted and you
directed that final certificate should issue.

You also denied the pro-.

testant the right of appeal.
So far as it appears from this petition, Mitchell was a mere protestant, and while he alleges that by due course of law and practice he had
become a contestant of the claim of Wiles, and was therefore entitled

to the preference right of entry, he does not affirmatively show what
acts he performed in fulfillment of the requirements of the law that en-

titled him to the rights of a contestant.
Besides, it is not shown that Wiles had not complied with the law as
to residence, cultivation, and improvement of the tract, or that it was
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error to accept and approve said proof, and direct the issuance of final
certificate.

With reference to the alleged right of Mitchell, it appears that he
claims under a conveyance fom one Matthew Johnson, who formerly

filed for the land under the pre-emption law, which was contested by
Wiles, who procured the cancellation of it May 21, 1888.
The application is denied.

MINING CLAIM-ENTRY-PAYMENT-RELOCATION.
FRGUSON

v.

TH:E BELVO111 MILL

AND MINING

CO.

A mineral entry cannot be perfected if the requisite payment is not made on application for patent, though the proof may show dne compliance with law in other
respects; and, if the statutory requirement in the matter of annual work and expenditure is not subsequently observed, the claim becomes subject to re-location.

Secretary Noble to the Comm'issioner of the General Land Office,January
12, 1892.

On the 12th of June, 1884,the Belvoir Mill and Mining Company,
a corporation, filed in the local land office at Sacramento, Califor
nia, its application for patent for the Belvoir lcde and mill-site, lots 61
A- and B in T. 12 N., R. 8 E., being mineral application No. 1410, and

furnished all the evidence necessary to entitle it to make final entry.
On the 2d of April, 1889,Luke Ferguson, the plaintiff in this case,
filed with the recorder of Placer county, California, the county in
which the claim is situated, a notice of location of the Boulder lode
claim, which, in effect, is a relocation of the Belvoir lode claim.
On the 21st of May, 1889, he applied to the local office for a hearing

to determine the truth of his allegations that the company had abandoned its claim, and had failed to do the required assessment work
thereon for over two years, and he asked for the cancellation of its
application for patent. The local officers thereupon ordered a hearing,
to determine whether or not said company, by failure to comply with
the law, had abandoned its claim under its application for patent, and
whether Ferguson was entitled to make entry as a relocator.
After the taking of considerable testimony at the hearing and after
the contestant had closed his case, the company made a verified appli-

cation for a continuance, and for a commissionto take the testimony of
certain absent and material witnesses. The continuance was granted,
but not the commission,and from the refusal of the local officersto grant
the commission the company sought to appeal to your office. The

local officers held that their order denying thecommnissionwas interlocutory, and no appeal could be taken therefrom, bt consented to forward the application for a commission,and the attempted appeal from
their decision thereon. to your officefor consideration.
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When the date to which the case was continued arrived, the contestant appeared with additional witnesses. The company protested
against the allowance of any additional testimony, during the pendency
of its appeal to your office, from the decision of the local officers refus-

ing its application for a commission. The local officers overruled such
protest, heard the testimony offered by the contestant, and on the 10th
of December, 1889,united in a decision holding that mineral application 1410 should be canceled.

From this decision an appeal was taken to your office,and the record
in the case was received by you on the 13th of February, 1890. After
examining it, you decided that the local officers erred in denying the
company's application for a commission,and without considering the
case upon its merits, you returned the record to the local office on the
28th of March, 1890, with instructions

to those officers to issue a com-

mission to some competent and suitable person in San Francisco to take
the depositions of the witnesses named, and to render their decision
upon the completed record, and report to you as required by the regulations.
These instructions

were complied with, and on the 9th of June, 1890,

the register and receiver rendered their second decision in the case, in
which they reached the same conclusion as in their first, and held "that
mineral application 1410be canceled." From that decision an appeal
was taken to your office, and on the 18th of October, 1890, you affirmed

the same. A further appeal brings the case to this Department for
consideration.
The evidence in this case presents several peculiar and unusual features. A company which had expended between twenty and forty
thousand dollars in developing its mine and carrying on its business
failed to make the payment of $65, which should have accompanied its
application for a patent. When it was discovered that this payment
had not been made, the amount was tendered to the local officers who
declined to accept it on account of an intervening adverse claim. Under
the belief that its entry had been completed, the company suspended
its underground mining operations in December, 1886,and shut down
its mill in February, 1887,for the reason that it was not capable of doing
the heavy work required.
Numerous experiments satisfied the company that to work the mine
profitably, a more powerful mill was necessary, and it decided upon the
removal of. the old, and the erection of a new one.

During this time,

the work and expenditure upon the mine required by section 2324, Revised Statutes, was not performed and made, and in accordance with
the provisions of that section, the mine became open to relocation. Of
this circumstance Ferguson took advantage, and made his relocation on
the 2d of April, 1889.

It was not until this relocation that the company became aware that
its entry was defective, on account of the non-payment of the $65,
already mentioned. This payment is one of the requirements enumer-
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ated in section 2325,Revised Statutes, to be complied with before a patent can be obtained.
From the evidence in the case you find that the company did not
intend to abandon its claim, but that its failure to perform the labor
and make the expenditure each year required by section 2324 of the
statutes, resulted in an abandonment, and rendered the mine open to
relocation. I am compelled to coneur in that colclusion. The facts are
clear, that from the early spring of 1887,to the time of the relocation,
in April, 1889, the company neglected to perform any labor or work or
make any improvements on said claim. It did not even remove the
old mill, preparatory to building a new one, but sold it, and the purchaser did the removing. This neglect on its part was in the belief
that its entry was complete, and that it could safely discontinue its operations, but this was a mistaken belief, growing out of the neglect of
its own officers.

Upon the facts in the case the local officers found against the company, and you concurred in their judgment. In the case of Creswell
Mining Company v. Johnson (8 L. D., 440), it was held that

concur-

ring decisions of the local officers and General Land Officeon questions
of fact, will not be disturbed by the Department unless clearly against
the weight of evidence." I find no such situation in the case at bar,
and the decision appealed from is therefore affirmed.
MINING CLAIMS-MISDESCUIPTION-PUIBLICATION.
HOFFMAN ET AL. V. YENARD ET AL.
An application for a mineral patent can not be allowed, where the description of the
claim in the published notice of application is not in accordance with the official'
field notes of survey.

Secretary Noble to the Commissioner of the General Land Office, January
12, 1892.

I have considered the appeal of Frank Hoffinan, Henry Denhalter
and Jacob Ruthi, fom your decision of October4, 1890,dismissing their
protest against the issuing of patent to Thomas Venard et al., for the
Sanders Lode claim, Salt Lake City, Utah, land district.
In the application for a patent made by Venard May 5, 1888,it is
recited that the description of said claim is " more particularly set forth
and described in the official field notes of survey thereof, hereto attached, approved the 19th day of April, 1888, and in the officialplat of
said survey now posted conspicuously upon said mining claim or premises a copy of which is filed herewith."

Section 2325-RevisedStatutes, provides that an applicant for a patent
for a mining claim shall file in the proper land office an application for
a patent, under oath, showing such compliance together with a plat and
field notes of the claim or claims in common, made by or under the

-direction of the United States surveyor-general, showing accurately
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the boundaries of the claim or claims, which shall be distinctly marked

by monuments on the ground and shall post the saine on the claim, etc.,
and further, upon the filing of said application, plat, field notes, notices,
and affidavits, the register shall publish a notice of such application for
a period of sixty days.

It is simply repeating a truism to assert that so far, at least, as the
public and adverse claimants are concerned, the only true and correct
foundation for an application for a patent to a lode claim is the approved

official field notes and plat prepared by the deputy surveyor; the application must conform to these and no argument is necessary to show
that the letter and the spirit of the law require that the published
notice must be in strict conformity with the foundation of tht application for a patent. It was clearly the intention of Congress that notice
of a claim should be given to adverse claimants and to the public by
means of the published notice; hence if said notice is defective or
erroneous, neither the letter nor the intention of-the law is carried out
In a word, there must be a strict compliance with the law before the
land department can obtain jurisdiction to issue a patent. The question to be determined is, has there been such a compliancewith the law
in the case at bare
In the published notice of application for patent, as a part of the
description of the location of the claim the following appears:
From post No. 2, U. S. M. M. No. 1, bears N. 62 degrees E. 532 feet distant.....

The nearest known locations being the "Black Hawk" and "Beeby" lodes.

These statements are not founded upon the approved field notes of
the deputy surveyor, as in said field notes he states:
From Post No. 2 of the claim U. S. mineral

monument

No. 1 bears

N. 6 degrees

E. 532 feet actual measurement. There were no practicable bearing objects, and
the- original boundary posts had been swept away by snow slides .....
. The
nearest known claims are the Highland lot 164,and the Buckeye on the North lot 88.

The published notice was not in conformity with the law, it was
erroneous and misleading, and failed' to carry out the intention of the
law, as it failed to give the correct location of the claim, hence a patentcan not be issued upon the same. I do not deem it essential to discuss
other points which might be raised in the case. It is sufficient that the
Department has not, as yet, obtained jurisdiction to issue a patent.
Your decision is therefore reversed, and before a patent can issue the
law must be complied with.

In your decision the Acting Commissioner says:
The printed notice of application for patent attached to the publisher's affidavit
of publication appears to have been mutilated so that the actual course of the connection line of the survey as printed cannot be ascertained. The same mutilation
occurs in the printed copy attached to the register's certification of posting in the
laud office. You will require the filing of another affidavit by the publisher with a
perfect copy of the printed notice of the Sanders' application attached.

I would advise that in such cases, action by you be suspended until
the new proof has been furnished.

:" :ApLA:
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ENTRY.

PIKE'S PEAK LODE.
A placer patent for land including a known lode, not specifically described and excluded, operates to convey title to all of said land, and terminate the jurisdiction of the Department over the land covered thereby.
An entry of a lode claim in conflict with a patented lacer need not be canceled,;
but may be properly suspended. with due opportunity given for the institution
of proceedings looking toward the vacation of the placer patent as to the land
in conflict.
In the exercise of its proper supervision over the disposition of the public lands the
Department may waive questions affecting the regularity of proceedings below,
and render such judgment as shall seem just and proper in the case.

Secretary Noble to the Commissioner of the General Land Offce, January
13, 1892.

This appeal is taken by Patrick A. Largey-from the action of your
office rejecting his application for a patent to the Pike's Peak lode claim,
lot No. 174, T. 3 N., R. 8 W., Helena, Montana.

It appears that said claim lies wholly within the limits of the Upton
et al. placer claim; that application to enter said placer claim was made
July 18, 1879, and that the same containing 153.49 acres was patented
April 15, 1881; that Largey made mineral entry for the said lode claim
July 14, 1881; that April 9, 1883,your office returned the plat and field
notes of the Pike's Peak survey and directed the same to be amended
under the ruling in the Shonbax lode (1 L. D., 551; same 3 L. D., 388;)
so as to be reduced to twenty-five feet on each side of the vein (section

2333 R. S.); that no action was taken with reference to said order; that
November 25, 1889,Largey filed in your officesaid application for patent
to the full extent of said lode claim; that January 8, 1890,you denied
the same; that January 22, 1890,Largey filed a motion to review said
decision; that by letter of January 30, 189.0,you submitted the case to
this Department for instructions; which were given by letter dated
February 21, 1890, (10 L. D., 200); that

thereupon

you, on March 5,

1890,denied said motion and held Largey's entry "for cancellation as a
whole" and that the pending appeal was then taken.
The Pike's Peak claim is based upon a relocation of the Excelsis lode
claim. The Excelsis lode was located by William Reagan, October 15,
1875, for fifteen hundred linear feet on the lode and one hundred and
twenty-five feet on each side thereof, and filed with the county recorder
November 8, 1875. Said lode was relocated as the Pike's Peak November 10, 1879,by Morgan Connell and recorded in like manner November 12, 1879. Largey claims through conveyance from Connell.

In the Shonbar case, sUpra, it was held that claimants to a previously
located lode within the limits named in a placer patent, who failed to
adverse the placer application, were restricted by the statute, section

g
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2333,to their lode " and twenty-five feet of surface on each side thereof."
Section 2333, supra, provides:
Where the same person, association, or corporation is in possession of a placer
claim, and also a vein or lode included within the boundaries thereof, application
shall be made for a patent for the placer-claim, with the statement that it includes
such vein or lode, and in such case a patent shall issue for the placer-claim, subject
to the provisions of this chapter, including such vein or lode, upon the payment of
five dollars per acre for such vein or lode claim, and twenty-five feet of surface oneach side thereof. The remainder of the placer-claim, or any placer-claim not embracing any vein or lode claim, shall be paid for at the rate of two dollars and fifty
cents per acre, together with all costs of proceedings, and where a vein or lode, such
as is described in section tventy-three hundred and twenty, is known to exist within
the boundaries of a placer-claim, an application for a patent for such placer-claim
which does not include an application for the vein or lode claim shall be construed
as a conclusive declaration that the claimant of the placer-claim has no right of
possession of the vein or lode claim; but where the existence of a vein or lode in a
placer-claim is not known, a patent for the placer-claim shall convey all valuable
mineral and other deposits within the boundaries thereof.

In the pending application counsel insist that by reason of its prior
location the Pike's Peak lode was " known" and therefore under said
section excepted from the placer patent, and that the claimants consequently were not required to adverse the placer application.
This is stated to be sustained by the decision of the supreme court in
the case of Noyes v. Mantle (127 U. S., 348), that (page 354)
Where a location of a vein or lode has been made under the law, and its boundaries have been specifically marked on the surface, so as to be readily traced, and
notice of the location is recorded in the usual books of record within the district,
we think it may safely be said that the vein or lode is known to exist, although personal knowledge of the fact may not be possessed by the applicant for a patent of a
placer claim. The information which the law requires the locator to give to the
public must be deemed sufficient to acquaint the applicant with the existence of the
vein or lode.

In your decision of January 8, 1890,you say, "deeming the decisions
of the Department in the Shonbar case the precedents which this office
must followin this class of cases until another and different course of
procedure is laid down by the Hon. Secretary " declined to "take notice
of the decision of the supreme court in the case of Noyes v. Mantle,
supra, except in so far as it affects the particular

case therein consid-

ered," and denied said application.
By said letter of March 5 1890, denying appellants motion for review,

you found under the departmental instructions of February 21, 1890,
supra,
"Ithat no appeal having been taken from the decision of April 9,
1883, aforesaid, ordering the amended survey that the same is final."
In its said instructions this Department found it unnecessary to discuss the conflict between the decision in Noyes v. Mantle and the Shonbar case, supra for the reason that " in this particular case your office
would not have jurisdiction to review the decision of your predecessor
rendered on April 9, 1883, which has become final there being no appeal."
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The appellant, however, alleges that the said order of April 9, 1883,

was not a final action in the case and consequently not. appealable.
Without passing upon this contention and waiving the question of
your authority to reverse a final decision by your predecessor involving
the same matter, it is sufficient to say that the question being now here
this Department by virtue of the "just supervision that the law vests
in the Secretary of the Interior over "all proceedings instituted t acquire portions of the public lands" has jurisdiction to consider the case
and render such decision as in his opinion shall be meet and proper
under the circumstances. McDonogh
Charles W. Filkins (5 L. D., 49).

School Fund

(8 L. D., 463);

Concerning its merits the appellant's case proceeds upon the theory
that his said lode claim, having been known to exist at the date of said
placer application, and not having been included therein, was by the
terms of section 2333, supra, excepted from the placer patent and that
the title to said lode claim thus remaining in the government, this Department has jurisdiction to consider his application and issue to him
a patent for the said lode.
By its patent issued to the placer claimants, the government conveyed (subject to certain exceptions not affecting the Pike's Peak lode
claim) the tracts described in their application. The said patent contained the gendral proviso that " should any vein or lode.
be claimed or known to exist within the above described premises at the
date hereof the anie is expressly excepted and excluded fiom these
presents," but contained no specificreservation of the Pike's Peak lode
claim..

In the said letter of instructions (10 L. P., 200), the question
whether or not the issue of patent to the placer claimants for land ineluding the lode claim here in question, operated to pass the government's title to said lode claim, was discussed at length. It was then
held in effect that a placer patent for land including a known lode not
specificallydescribed and excluded, conveyed all said land and formed
no exception to the general rule that " the issuance of patent terminates the jurisdiction of the Department over the land covered thereby
and such patent can be invalidated only by proceedings in the proper
court."
This ruling was followed in the recent and analogous case of the
Pacific Slope lode (12LL. D., 686), where a known lode claim based on a

record location was embraced in a townsite patent which contained the
proviso that "no title shall be hereby acquired to any mine of gold,
silver, cinnabar or copper, or to any valid mining claim or possession

held under existing laws of Congress." In the case just referred to, it
was hel4 that although the lode claim was known to exist at the date
of the towusite entry, and notwithstanding the said provision, the issue
of the-townsite patent terminated the departmental authority over the
ground embraced in the lode claim.

14561-voL 14
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It is true that section 2333, pupra,
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was not involved i the Pacific Slope case, supra. But the conditions
of the patent considered in that case being substantially the same as
those contained in the patent involved in the case at bar, I am of the
opinion that the rling in said case is in line with the doctrine announced in the said letter of instructions, srra..
It is accordingly held that the title to the ground embraced in the
Pike's Peak lode claim passed out of the Uliited States with the issue
of patent to the Upton placer claimants and that the pending application for patent for such lode claim must accordingly be denied for want
of jurisdiction. I cannot, however, concur in your conclusion that the
Pike's Peak entry should at this time, be canceled. It is quite possible
that by proper judicial proceedings such claim would be sustained

Ln-

der the decision in the case of Noyes v. Mantle, spra, and the provisions of section 2333, supra, and that the Upton placer patent would be
vacated to the extent of its conflict therewith.
I am therefore of the opinion that said entry should be suspended
for such period as would afford the applicant an opportunity to institute such proceedings or to apply for a recommendation by this De
partment of a suit to re-invest in the United States the title to the
lode claim in question. The appellant's claim., as heretofore shown,
being relegated to the courts, it will be unnecessary for me to discuss
the effect of your said letter of April 9, 1883, or the merits of the decision in the Shonbar case therein cited.
The decision appealed fiom is modified in accordance with the views

hereinbefore outlined.

INADVERTENT NOTATION-SURtRENDER OF PATENT.
EDDY V. UNIVERSITY O ILLINOIS.
A tract of land is not segregated from the public domain by an inadvertent notation of its disposition on he tract book and plat in the local office.
An informal application to surrender a patent, and take certain other land, in order
to correct an error of the Land Department and avoid litigation, may properly
be held to reserve the land, thus applied for, from other disposition.
A patent may be surrendered and other land taken in satisfaction thereof, where, by
such action, litigation to correct an error of the Land Department is avoided.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, January

On August

13, 1892.

7, 1867, the following location of agricultural

college

scrip (No. 1491) was made at the land officeat St. Cloud, Minn.:
I, Illinois Industrial University, of Champaign county, State of Illinois, hereby
apply to locate and do locate the SE. quarter of section No. 24, in township No. 124,
of range No. 36, in the district of lands subject to sale at the land officeat St. Cloud,
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containing one hundred and sixty acres, in satisfaction of the attached scrip nu bbered 1491,State of Illinois, issued under the act of July 2, 1862.
beWitness my hand this 7th day of August, A. D., 1867.
ILLINOIS INDUSTRIALUNivERSITY.
.
M. C. GOLTRA, Trustee.

-

Attest:
H. C. WVAIT,
Registe
H. C. BnnAIT,

.
Receiver.

The following certificate was attached thereto:
LAND OFFICE, ST. COUD, MINN.,
August 7, 1867.

We hereby certify that the above location is correct, being in accordance with law
and instructions.
H. C. Bnumnr,
Receiver.
H. C. WAIT, Register.

A patent was issued to said University for said south-east quarter
March 1, 1872.

The local officers by mistake and inadvertence noted and marked
said location on their tract book and plat as made on the south-west
quarter of said section.
As said south-east quarter, by reason of said erroneous marking,
appeared on the books of the local officers to be vacant land, they allowed the same to be again located on October 14, 1867, by Calvin F.
Howe in satisfaction of agricultural college scrip (No. 1000), State of

-Massachusetts, and a patent was issued on this location July 20, 1869,
in the name of William L. Fuller, as assignee of said How.
On June 25, 1890,Frank M. Eddy made application at the land office
at Marshall, Minn., to enter said south-west quarter under the- provisions of the timber culture act of June 14, 1878 (20 Stat., 113), which
application was rejected by the local officers because, according to their

records, said land had been located by said University. An appeal
was taken and said opinion was affirmed by you October 4, 1890, on the

groundthat,Applications are now pending before this officein behalf of the parties interested
for a correction of the locations and patents issued thereon, which withdraws from
appropriation the said south-west quarter.

An appeal now brings the case before me.
Although both the local officers and yourself concur in rejecting
Eddy's application, these decisions are based upon non-concurring
grounds.
The finding of the local officers was based upon the ground that the
said University had located the said south-west quarter, but this was an
error: the said Universityhad made no such location. The said southwest quarter had never been located or disposed of to any one. The
noting upon the book and plat of the local office that it had been
located did not alter the fact of its non-location. Such marking was an
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inadvertence which did not change the status of the land. It did not
segregate it firm the public domain.
In the case of McAndrew v. Chicago, M. & St. P. Ry. Co. (5 L. D., 202)

itwas held that,The mere inadvertent marking on the books of the local officecould in no sense be
regarded as a disposal of the land. No onewas seeking its ownership, consequently
there was no one to whom disposal could be made. It could not be construed as a
reservation within the meaning of the law (Cole v. Markley, 2 L. D. 847), for this.
would imply a purpose, while inadvertence den otes the absence of purpose, or that
a thing is done contrary to purpose and intention.

The finding of the local officers therefore, being based upon an erroneous record, cannot be sustained.
Your decision is based upon the fact that the parties interested in the
said south-east quarter, under the two patents issued for the same,
have made application for a correction of their locations and patents.
For some reason the first patent was issued for How's location, which
was second in time and illegal in its inception. But that patent conveyed the legal title. The. court say, in Moore v. Bobbins (96 U. S.,
530, 533),With the title passes away all authority or control of the Executive Department
over the land, and over the title which it has conveyed. It would be as reasonable
to hold that any private owner of land who has conveyed it to another can, of his
own volition, recall, cancel, or annul the instrument which he has made and delivered. If fraud, mistale, error, or wrong has been done, the courts of justice present
the only remedy.

In United States v. Stone (2 Wallace 525, 535), the court says,A patent is the highest evidence of title, and is conclusive as against the government, and all claiming under junior patents or titles, until it is set aside or annulled
by some judicial tribunal. In England this was originally done by shie facias,but
a bill in chancery is found a more convenient remedy.
Nor is fraud in the patentee the only ground upon which a bill will be sustained.
Patents are sometimes issued unadvisedly or by mistake, where the officer has no
authority in law to grant them, or where another party has a higher equity and
should have received the patent. In such cases courts of law will pronounce them
void. The patent is but evidence of a grant, and the officer who issues it acts ministerially and not judicially. If he issues a patent for land reserved from sale by
law, such patent is void for want of authority. But one officer of the land officeis
not competent to cancel or annul the act of his predecessor. That is a judicial act,
and requires the judgment of a court.

Under these circumstances two courses were open to the University.
It could have brought proceedings before a court of competent jurisdiction to set aside the patent issued to said Fuller, on the ground that
the University location preceded the How location, and upon proving
this priority of such initiatory step the Fuller patent would have been
set aside.
The party who takes the initiatory step in such cases, if followed up to patent, is
deemed to have acquired, the better right as against others to the premises. The
patdnt which is afterwards issued relates back to the date of the initiatory act, and
cuts off all intervening claimants.
Shepley et al v. Cowan et al (91 U. S., 330, 337);
United

Stat'es v. Missouri Railway (141 U. S., 358, 381).
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Orl the University might, "to save litigation, expense and vexation"
have surrendered its patent and equitable title to the government. (See
Juniata Lode31, L. D., 715, 717.) Upon such surrender it could apply
to locate its scrip on any other public land, and, if it was the first legal
applicant, such application could be allowed, and a new location of its
scrip could be made.

This, in effect, is what the University proposed to do several years
ago, as the correspondence transmitted with the papers shows. The
name of the University was changed to "The University of Illinois"
by act of the Illinois legislature, approved June 19, 1885.
Selim El. Peabody,

Regent of the University,

on October 25, 1886,

wrote to the Commissioner of the General Land Officeas follows:
In view of all the circumstances the University is disposed to accept a settlement
of the case which shall give to it a clear title to the sonth-west quarter of the section.
If the Land Office is of the same opinion as was indicated by the officers to me last
spring, I should be glad if they will indicate the precise steps to be taken to accomplish this result.

At a meeting of the board of trustees of the University held November 9 1886,the said Regent and Mr. Chas. Bennett were appointed a
committee "with full power to act for the University and to protect its
interests in said Minnesota lands."
Acting under the power so conferred, said committee on April 20,
1887,made application for said south-west quarter as follows:
As the SE has been several times transferred in good faith, and is now claimed
by a person who has made actual improvements upon the land; and as the removal
of the cloud of title to said land in behalf of the University is liable to cause much,
trouble, litigation and expense, the undersigned respectfully petition the Commis-.
sioner of the General Land Officethat he will cause proper steps -tobe taken to allow
the University of Illinois to relinquish all claim to the south-east quarter of section
24, Tp. 124,R. 36, and to receive in lieu thereof a clear title to the south-west quarter of the same section.

This application was filed' in the General Land Office more than a
tear before Eddy's application was tendered at the local office, and
thus the University was the first legal applicant for said south-west
quarter. It further appears that it has not transferred its equitable
title to said south-east quarter.
It is contended by counsel for Eddy that this application does not
comply with the rule that requires amendments of applications and entries to be filed with the local officers. (General Land OfficeCircular
1889, p. 51.) But this is not an application

to amend the entry,

for the original location was proper and legal; the mistake was made
by the local officers in erroneously recording the location upon their
books, for which the University is not in any wise responsible.
This is therefore an exceptional case, not provided for in the rules and
regulations of the Department, and can properly be disposed of upon
equitable principles in the exercise of "the directory and supervisory
powers conferred by law upon
the Secretary of the Interior, by wayp
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ing any informality or irregularity in said application, and considering,
it as sufficient to segregate from the public domain the said south-west.
quarter.
Upon the surrender of the patent issued to said University, with a
relinquishment indorsed thereon, together with a quit-claim deed from
said University to the United States, recorded in the office .for the
record of deeds in the county where said land lies, with a certificate
from the proper recording officer of said couinty,that said University
has not transferred or encumbered the title acquired by said patent,
said location of college scrip (No.1491) may be canceled, and said scrip
may be located upon said south-west quarter, and patent may issue
immediately thereupon to said University.
Your judgment is affirmed.
RULE 14 OF PRACTICE-TIMBER

AND STONE ENTRIES.

(Circular.)
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., January 7, 18.92.
REGISTERS AND RECEIVERS:

ileretofore, rle 14 of practice has been construed to apply to proceedings by the government against all classes of entries. Said rule is
hereby modified as to timber and stone entries in so far as it requires a
copy of the notice to be posted on the land. Hereafter, when proceedings are commenced by the government against this class of entries,
and it becomes necessary to serve notice by publication, the posting of
notices upon the land will not be required.
Twos. l. CARTER
Commissioner.

Approved
JOHN W. NOBLE.

January 18, 1892.
MINERAL LAND-SURYEYOR GENERAL'S RETURN-SETTLEMENT.
WALTON v. BATTEN

ET AL.

Where a mineral entry has been allowed on land returned as agricultural the presumption, as to the character of the land, created by the return, no longer exists, and the burden of proof will thereafter lie with one who alleges that the
land is in fact agricultural.
In an issue joined between a claimant under the mineral law, and an agricultural
claimant, the matter to be determined is whether, as a present fact, the land is more valuable for mineral than for agricultural.
Settlement and improvement constructively extend to all parts of the quarter section claimed by the settler.
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First Assistant Secretary Chandler to the Cominissioner,of the General
Land Office, January 14, 892.

I have considered the case of William Walton v. John Batten, et al.,
on; appeal by the former from your decision of January 3, 1891,dismiss-

ing his protest against the mineral entry of the latter for the S&Wjof
SW-j, Sec. 15, T.-6 S., R. 3 W., Helena, Montana, land district.

It appears of record that on Septeniber 13, 1883,John Batten, William Marr, Julien McKnight, and Lawrence A. Fenner made application
to enter this tract, together with certain other parcels and tracts in
the vicinity. On June 22, 1886,after due notice and posting, final certificate -was issued for the land embraced in the application.
On October 24, 1888,Walton protested against the issuance of patent
for this tract in controversy alleging in his protest, substantially, that
it was non-mineral; (2) that he was a bona fide resident of the land,
having been upon the SW.4 of Sec. 15 since 1873 when the land was

embraced in the grant to the Northern Pacific Railroad Company, and
that he had a contract of purchase from said company dated October 9,
1884; (3) that after the claimants had filed for the land he made an
agreement with Fenner who acted for them to the effect that he (Walton) would not assert an adverse claim or protest, and Fenner was to
deed him the tract in controversy, except a small piece, about an acre,
that extended into Alder gulch, and that relying upon the " word of
honor" of Fenner, he did not assert his claim or protest their application, and that upon receiving the final receipt, Fenner had refused to
fulfill his promise or give him any written contract or bond- for a deed.
He asked a hearing that he might prove the truth of his allegations,
which was granted by your office October 12, 1888. Hearing was regularly held, and on May 31, 1890, the local officers passed upon the case,

and held that:
Prom a review of the same (the testimony) it is clearly apparent that so far as
the testimony shows it is non-mineral land and only held for its prospective value,
as the claimants have not demonstrated by actual working and results any mineral
character whatever. We are therefore of opinion that the entry should be canceled.

From this action the claimants appealed.
Your office, on January 3, 1891, considered the case.

You say:

The land in controversy herein was surveyed in 1870and returned by the surveyor
general as agricultural land.

You. further say, substantially, that if the contest was against an
agricultural claim the burden of proof would be upon the mineral claimants, but as the mineral claimants have a filing of record, the burden
shifts, and that the onusprobandi is upon the agricultural claimant.
You.found that the protestant had not furnished sufficient evidence to
show that the land was non-mineral, and you reversed the local officers,
dismissing the protest and leaving the mineral entry intact. From this
decision Walton appealed.
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It is claimed by counsel that you erred on the rule of law as to the
burden of proof. The return of the surveyor-general that the land is
agricultural raises the legal presumption that it is of that character and
it may be sold as such without any further proof.

Bouvier, in his law

dictionary, gives the rule thus: "In general wherever the law presumes
the affirmative, it lies on the party who denies the fact, to prove the
negative."

This was done in the case at bar, and the local officers on

considering the evidence offered by the mineral claimants, held that the
slurveyor-general'sreturn was erroneous, and entered the land of record
as mineral.
In Mulligan v. Hanson (10 L. D., 311) cited by counsel, the affidavit

of protest was filed before the officerspassed upon the case, and it was
there said, substantially, that the affidavit of protest offset the nonmineral affidavit of the agricultural claimant thus leaving the legal presumption arising from the surveyor general's return to be overcomeby
evidence. The cases are thus distinguished, andin the case at bar, the
burden is upon Walton to show that the land is non-mineral.
The matter of the alleged agreement between Walton and Fennier is
not a material matter in this case. Walton had a contract of purchase
with the railroad company for the SWL of Sec. 15, and claims also that

he made a homestead entry for the laud, but these matters are not before me. The matter to be determined is whether the tract in question
is mineral land or otherwise.
In Peirauo et atl. v. Pendola (10 L. D., 536) it was said, after a full dis-

cussioll of the subject, that the matter to be determined is whether "as
a present fact," (the land) "is more valuable for mineral than for agriculture."
In the case at bar, it is claimed that Walton has no improvements on
this particular " forty acre " tract, and it is shown that his house, barn,
root-house and other improvements are on the adjoining " forty," but
close to the line. This is immaterial as his settlement and improvement
are constructively on the quarter section claimed, no matter what part
of the tract they are upon.
To sum up the evidence tending to show that the land is mineral, we

have many words and but little proof. There is no plat of the ground,
or topographical

map fuinished, and it is somewhat difficualt to clearly

understand the " lay of the land," but it appears that the main body of
the tract in controversy is rolling "bench" land lying north-east of
Alder creek which runs north-west out of section 22 across the corner of
section 21 into section 16, passing within a few rods of the south-west

corner of section 15; that the south-west corner of the tract in controversy slopes toward the creek. A public road running on the north
side of the creek, and about parallel with it, cuts off a triangular piece
of this land, containing about one acre.
Taking the testimony generally, I find that by an old miner's law of
this (Montana) mining district, each miner was allowed to occupy a
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strip of ground one hundred feet wide from the center of Alder creek
back to the foothills or mountains. From the creek back to the first
4-rim-rockl"on eithei side was called a "gulch" clairm. From the first
to second "rim-rock" was called a "bar"

claim.

This was to give each

miner a water front or privilege, and he could mine as far back as he
wished.

The gold was in fine particles found in sand and gravel depos-

ited 'on what the witnesses call a " bed rock," but it was simply what is
known as a " water bearing strata "-a firm deposit that water would
not cut away. In this case what they call "bed-rock " was usually a
elan deposit, but in places farther back toward the foot hills the clay
was wanting, and the gravel and sand bearing gold was deposited on
rock. The general formation is volcanic. Mining operations have been
carried on in " Alder. Gulch" since 1863. It appears that the richest
deposit is near the center of the gulch, and its extent on either side
depends upon the nndn]ation of the "bed-rock "don which the gravel
and sand bearing gold is deposited. In some places paying dirt is
found farther from the center than in others, that is, the out-crop of
the rim-rock" comes closer to the stream in some places than in others.
Penner says the " rim-rock"')on the side next to the land in controversy
"4passes along very near the section corner" (SW. cor. of 15). When
asked how close, and on which side, he said he never saw it exposedwithin twenty feet of the corner, and he cannot tell exactly.
It appears that in all the mining that has been done along this gulch
no gold has ever been discovered upon this tract. When Fenner was
asked if he had ever seen any gold taken from the land in controversy,
he said his two boys aged ten and twelve years, respectively, took some
gold with a " rocker," about a year ago, from the south-west corner. He
thinks about ten cents worth, but didn't weigh it; did not see them
working; he only knows what they told him as to where they got it,
but he suspects they were " working a piece of 'rim-rock' that ha'tl been
cleaned."
It appears that after the hearing was ordered by your office,Walton
dug five holes on the tract, from one hundred to three hundred feet
apart, and called some five or six expert miners to test the gravel and
sand at the bottom of these test holes. Some of the men went to the
land and tested the deposit at the bottom of two holes, but refused
to pan any dirt from the bottom of the others because they were not
satisfied that they could say on oath that the holes were down to bedrock. They returned about a week later and found the holes dug'down
to what they were satisfied was "bed-rock." One was down to the granite rock. They then "panned" each one pan of sand and gravel from
some of the holes, and from some two pans.

The men were not all there

at one time, but each man tested each hole, and each says upon his oath
he made a fair. test and found no color.

Fenner and some four or five

miners went to these holes and made an examination of them, and
took some measurements, and Fenner says he took some levels, and
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they say they are satisfied that the holes did not reach bed-rock, by
from twenty to fifty feet.
None of the witnesses, as expert miners, will say the tract -ismineral.
One witness for claimants, (Fisher) when asked as an expert miner familiar with the " gulch," if it was mineral land said he could not say. He
says the holes were not down to the kind of bed-rock he had worked on,
either in the 4 gulch or on the "bar." He never knew any mining on

the side of the road on which this land lies, except a pit in Junction
district, near the mouth of Granite, a couple of miles below the land in
controversy, maybe more. Granite Creek empties into Alder Creek."
One witness says " it ought to bear mineral," but this seems to be upon
the theory that it was worthless for anything else.
Mr. Fenner, who appears to be an intelligent man, and the principal
of the company, when asked if he hd ever prospected the land,
answered
I had left that to the future, when in the progress of systematic mining I could
work out the gold which I am certain this tract contains, without going to the useless expense of prospecting.

Much was said about the places on the tract where these test holes
were sunk, but it appears that Walton some years before with several
men had prospected in the lower parts of the tract without any success,
and the men whom he called, who seem to be fair men, say that the

holes were as favorably located to test the land as they could have
been.,

The entire testimony fails to show that any part of this tract in controversy is mineral, or that the surveyor general was in error when he
returned it as agricultural land. The witnesses introduced by Walton,
expert miners,who know the land, say it is non-mineral. The land cannot be sold as mineral land. "As a present fact" there is no gold in
it.

Mr. Fenner seems to prefer a theory to a condition, and has care-

fully avoided showing the conditions necessary to its sale as mineral
land.
The burden being upon Walton to show that this land is, in fact,
non-mineral, I do not hesitate to say that he has done' so by the best
evidence attainable to prove a negative. In fact, considering all the
evidence offered by both parties, it remains that for more than twenty
years explorers, prospectors, and miners have been " digging and panning 1' all over the country, and no one has ever found color,"1much
less "Ipaying dirt " within the boundary of this tract, and no witness
can be found who will say that the land is mineral. The strong presumption arising upon the facts proven cannot be overcome by a mere
supposition that there is gold in the land. It certainly has not been
found.
Your decision is reversed, and the entry of Batten et atl.is canceled.
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WINTERS ET AL. v. BLISS.,
The burden of proof is with one who alleges the mineral character of land that is
returned as agricultural.
The present existence of mineral in such quantity as to render the land more valuable for mining than agriculture must be shown to defeat an agricultural entry.
In case of alleged conflict between an agricultural entry and a prior placer claim,
the actual extent of said claim should be shown by a survey thereof in accord ance with the mining regulations.

Secretary Noble to te

onigissioner of the GeneralLa'nd Office,Jantary 14, 1892.

I have considered the appeal in the case of William H. Winters'et al.
tr. David F. Bliss fom your 6ffice decision of June 28, 1890,involving,
the validity of the latter's entry under the homestead law for'N~ of
NWj, SEj of W-Vand lot 2, See. 17,T. 6 S., R. 13 E., ailey land

*

-district,Idaho.
It appears that Bliss made entry of the above described tract October 21, 1882, and that on February 8, 1888,he published notice of his
intention to present proof before the local officers in support of his:
claim.

On April 2, 1888,the day set for making proof, the homesteader, with
his witnesses, appeared at the local office and at the same time and
place appeared W. H. Winters et al. and filed protest against the entry
alleging that the land was valuable for mineral.
A hearing was had, both parties being present with counsel and their
witnesses. From the evidence submitted, the local officers decided that
the protest against the homestead should be dismissed and so recommended. The rotestants appealed, and your office, nder date of
June 28, 1890, sustained the protest and held the entry for cancellation'
to the extent of the conflict with the Trumpet, Banner, Jumbo, Eureka,
Ontario, New York Bar, and Old Smith and Justice placer mining
claims. From this decision the defendant appeals.
From the testimony submitted in this case, appear three questions
for consideration:
1st. Do the placer claims above mentioned conflict with the'homestead entry of Bliss.
2nd Have the placer claims been exhausted by long working.
3d Are said claims so far as they conflict with the Bliss homestead
of more value for mining than for agricultural purposes.

*

It is shown in this case that the Eureka was located as a placer claim
some ten years prior to this contest. The Ontario, some two years after
the Eureka; the New York Bar, about the same time, and the Smith
- and Justice, shortly after the Eureka. Therefore, these claims were
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located prior to the filing of the Bliss entry, and in point of time take
precedence thereto.
These claims have practically been worked fom the date of location
up to the present time.
Mr. Woodworth, former owner of the Eureka, testifies that he took
out of said placer claim fom $75 to $240 per month; that in 1887, five

years after Bliss made his homestead, he leased said claim for $100per
month, and then in the same year sold the claim to the present owner,
Winters, for $2500, fifty per cent of the output of the mine to be applied to the payment thereof, but the record shows that at the date of
contest only $146 had been received in accordance with said agreement.
Woodworth

also testifies that he took out of the Ontario the second

year after location about $7000 in gold, and in 1885,sold the claim to
Hunt for $200. Hunt testifies that when the claim was well worked,

he would receive about $150 per month; that the land was worth from.
$100 to $125per acre; that he leased the Ontario and other claims and
received on them all something like $500, or about $40 on the Ontario.
Hunt admitted that the product of mining on the Ontario had not been
what he anticipated. Winters and Burdell leased the Ontario and New
York Bar and commenced work in September, 1887, ditching and
working on the same, and are still working the claims, they having
expended about $1500, but there is no satisfactory evidence that the
claims have paid expenses.

It is claimed, however, that they were only

getting ready to mine gold, and only cleaned up what was taken from
the ditches. Hunt testifies that he did not try to mine for profit but
only to keep the place in condition for sale.
Connor testified that he, worked the New York Bar and another claim
south of that, presumably the Smith and Justice, for two years, expended
between $1200 and $1300, and only took out about $150, furthermore,

that the Ontario lay idle for about two years, and that, in his judgment,
the mineral is about exhausted. Justice testifies that he has mined in
that section eight years; that at one time, he owned one-half of the New

York Bar and worked it in 1880and 1881; that the Ontario and Eureka
do not more than pay expenses, and that he believes that the improvements placed upon these worked out claims are for speculative purposes,
as he has been asked to join them in the enterprise. The ground is
worthless after sluicing and taking out the gold.
In relation to the conflict between said claims and the Bliss homestead,
the evidence is conflicting, and it is evident that the boundaries of said
claims are not well known or identified.

Witnesses for the contestant testify that the Bliss homestead covers
some fifteen acres of the Eureka and a considerable portion of the other
claims, while the witnesses for the defense who have any knowledge of

the matter say that there is no conflict with the Eureka, NewYork Bar
and Smith and Justice claims, but that the Ontario conflicts to a small
extent with said homestead.
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The bvidence adduced in relation to the Trumpet, Banner and Jumbo
claims shows that the locations are of recent date and that they are cormparatively new claims.

There is no evidence showing that said claims

are being mined, have ever been mined or that gold or other valuable
minerals exist therein in sufficient quantities to make them more valuable for mining than for agriculture.
It is generally conceded by both parties to this contest that these
claims lie partly within the limits of the Bliss homestead.

-

-

the contestants.
Magalia Gold Mining Co. v. Ferguson (3 L. D., 234);
Savage et al. v. Boynton (12 L. D., 612).

-

-

It is shown that the soil of the land in controversy is goodfor raising
fruits and for agricultural purposes; that good crops of hay and other
farm products have been raised on the land; that some six acres of it
have been set out in fruit trees a number of years and are now beginfing to bear; that there are between fifty and sixty acres under cultivation, forty acres of which in meadow.
It is further shown that Bliss has resided on his -entry since 1879;
that he has a good frame house and about fifteen hundred small fruit
trees and eleven hundred grape vines, besides his bearing orchard;
also a large number of smallfruits such as currants, gooseberries, strawberries, etc.; that his meadowproduces about eighty tons of hay annually, worth from $9 to $12 per ton; that he has sold since living on his
homestead about $1500 worth of horses and $3000 worth of cattle, ani
that he now owns one hundred and ten horses and about $2000worth of
hogs.
The homestead appears to be in a good state of cultivation, fenced and
well cared for, and a number of witnesses testify that it, with its valuable
orchard and other improvements is worth from $10,000to $12,000.
The lands embraced in said entry were returned by the surveyor general as agricultural lands, and therefore the burden of proof rests upon

The
contestantsinsist that the evidence submitted is sufficient to
warrant a finding that the land is mineral in character, and in this,
your officearrives at the saune conclusion.
The real question to be determined in this case is whether the land is,
0

-

-

more valuable for mining than for agricultural purposes.- Cutting v..
Reininghaus et al. (7 L. D., 265); CreswelI-Mining Co. v. Johnson (8 L.

D., 440); Peirano et al. . Pendola (10 L. D.",536).
In this connection, the language of the court in the case of United
'States v. Reid and another (28 Federal Reporter, 482) seems pectliarlyapplicable. In the case cited, the court say (p. 487):

-

-

-

-

-

The statute does not reserve any land from entry as a homestead, simply because,
some one is foolish or visionary enough to claim or work some portion of it as mn-,
eral ground, without any reference to the fact of whether there are any paying mines
on it or not. Nothing short of kcvoivnmines on the land, capable, under ordinary circumstances, of being worked at a profit, as compared with any gain or benefit thatmay be derived therefrom when entered under the homestead law, is sufficient to,
prevent such entry.

-

-

-

-
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Rulings to the same effect are found in the decisions of this Department for many years. They are that mineral patents should not be
granted unless the existence of mineral in such quantities as would
justify expenditqre in the effort to obtain it is established as a present
fact.

"If mineral patents will not be issued unless the mineral exist in
sufficient quantity to render the land more valuable for mining than for
other purposes, which can only be known by development

or explora-

tion, it should follow that the land may be patented for other purposes
if that fact does not appear." Davis's Admiur. v. Weibbold (139 U.
S., 507), and citations therein. This Department has uniformly held
that if the land is worth more for agriculture than mining, it is not
mineral land, although it may contain some measure of gold or silver.
In United States v. Reed (12 Sawyer, 99), circuit court for the district
of Oregon, Judge Deady, in disposing of the case said,
In my judgment this is the only practicable rule of decision that can be applied to
the subject. Nor can account be taken in the application of this rule, of profits that
would or might result from mining under other and more favorable conditions and
circumstances than those which actually exist or may be produced or expected in
the ordinary course of such pursuit or adventure on the land in question.

The evidence is undisputed to the effect that mining operations have
been carried on in the Euraka, Ontario, New York Bar and Smith and
Justice placer claims for a number of years at considerable profit, and
furthermore that mining is still carried on upon said claims although
the output is much more limited than formerly.
The evidence as to the present valile of these claims is very conflicting, yet after a careful review of the testimony on this point I am of
the opinion that said claims are of more value for mining than for agri-

cultural purposes, but in the case of the Trumpet, Banner and Jumbo
claims, there is no evidence showing that the land is actually mineral
land.
It has been attempted to prove in this case that the last mentioned
claims by reason of lying on the same plane and possessing soil of a like
character and also lying adjoining the Eureka, Ontario and New York
Bar placer claims mast necessarily be gold bearing and valuable for
mining purposes. While this may be presumptively so, yet it is not
established as a fact. These lands were returned by the srveyor-general as agricultural, hence the burden of proof is upon the contestant
'to show their mineral character, not that adjoining lands are mineral in
character or that the lands in dispute may hereafter. develop minerals,
but that as a present fact, they .are valuable mineral lands. looper v.
Ferguson (2 L. D., 712), Roberts v. Jepson (4 L. D., 60).

The evidence in this case, covering several hundred pages, fails to
establish the mineral character of the Trumpet, Banner and Jumbo
placer claims, while by a preponderance of testimony, it is shown that
the homestead entry is much more valuable for agricultural purposes.
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The record in this case shows that no portion of the N. A of NW.
and SE. 1 of NW. i embraced by the Bliss homestead has ever been

used for mining gold by the 'mining claimants.
It appears, however, that the greater portion of the alleged conflict
on the part of the Eureka, Ontario, New York Bar, and Smith and
Justice clains falls within the limits of lot 2 of said homestead, therefore the mineral claimants should be required within sixty days after
notice of this decision to have the last mentioned mineral claims surveyed so as to mark the boundaries, distances and courses of the same
as required by the mining laws, instead of having a segregation survey
-of the homestead made at the expense of the homestead party. Creswell Mining Co. . Johnson (suipra).

In view of the evidence submitted showing the agricultural value
of the land in question, I am of the opinion that the homestead entry
should be allowed to stand to the extent of the N. of NW. and SE.
I of NW. , and also that portion of lot 2, which by the survey does not
conflict with said last mentioned placer claims.
Your decision is modified accordingly.

DESERT LAND ENTRY-OWNERSHIP

GEORGE

OF WATER.

M. JEWELL.

Proof as to ownership of water requisite -to reclamation is sufficient where due compliance with existing local regulations is shown.

Eirst Assistant Secretary Chandler to the Commissioner o the Ge~ieral
Land

Offiee, January

14, 1892.

The land involved in this appeal is SE. -1 SW. i of NE. 1 and W. A
of Sec. 15, T. 25 N., R. 74 W., Cheyenne, Wyoming, land district.

The record shows that George M. Jewell made desert entry of said
land July 9, 1887. On July 16, 1890, he made final proof before the

clerk of the district court of Albany county, and on the 18th the local
officers rejected it, " because no title to water is shown as required by
Sec. 11, page 120, Session laws (Wyoming), 1888, and no certificate is

farnished as to number of shares owned in ditch." Claimant appealed,
and by you letter of September 4, 1S90, affirmed said decision, where-.

upon claimant prosecutes this appeal, assigning as error that your deGiSionis contrary to law, and calls special attention to the statute
referred to by the local officers.
The final proofshows that the claimant and two others filed for record
a statement dated July 26, 1887, such as required by section 1343 Re-

-visedStatutes of Wyoming, 1887,of a contemplated ditch. This " statement of claim for proposed irrigating ditch," is in conformity with the
statute above quoted, and its course, as therein described, is over the
land in controversy. In answer to question sixteen of final proof affi-
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davit he says that he owns a one-third interest in the ditch and each ot
the other two, owns the same. In answer to question eight, as to the
capacity of his ditch, he says:
One main ditch, the Cattarugus ditch; length four and a half miles; width on top
eight feet; width on bottom five feet; eighteen inches deep; grade. four feet to the
mile, about thirty cubic feet per second of time. There are six laterals running from
the main ditch an average width of one foot wide, and eight inches deep and average
one-third mile ong, carrying about three cubic feet per second of tine.

It is further shown that sufficient water was furnished to and that he
did irrigate the land in 1889 and 1890, and it is shown that the water
was conveyed by the ditch claimed as above constructed. The source
of water suppily is the North Laramie river. A crude plat of the section
showing the main and lateral ditches is made a part of the final proof.
It does not appear that you or the local officers found the supply of
water insufficient, or questioned the actual construction of the main and
lateral ditches, or doubted their capacity to irrigate and thus reclaim
the land, but you seem to have accepted the proposition announced by
the local officers that no title to water had been shown as required by
the laws of 1888,spra, as stated by them and that the certified copy of
the statement filed was only for a " proposed" ditch.
Section 1343, spra, provided that "every person . . . . constructing any ditch . . . . and intending to use or appropriate any
water ....
shall file . . . . before commencement of the
construction . . . . a statement" etc. There can be but 'one construction placed on this language, that is that this statement must be
filed before the construction of the ditch. If there were any doubt about'
this interpretation, the second proviso of the section would settle it, fox
it provides that the person "dshall, within sixty days next ensuing the
filing of such statement, begin the actual construction of said ditch."1
There was no other means of acquiring a water right except by this
statute at that time-July, 1887-and as far, as my investigation has
gone, I can find no way in which that right can be proved, except by
the statement, or a certified copy thereof, and in this case a certified
copy of the statement is made a part of the final proof.
Now the law of 1888, referred to by the local officers, in terms repealed the section above referred to, and enacted a new one in lieu

thereof, the principal change being that the statement required should
be filed within ninety days after the commencement of the ditch. But
this'law did not obtain at the date of the filing of claimant's statement,
hence it does not control, and the legislature, by section 17, page 122,
specially provided that
Nothing in this act contained shall in any wise interfere with any prior right to
the use of said water; neither shall the owner or owners of any such ditch, canal-or
reservoir, who have heretofore complied with the laws relating thereto enacted by
the ninth legislative assembly of Wyoming, he required to file any additional statement of claim under the provisions of this act.
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I am convinced that claimant has fully shown a valid right to water
and of sfficient, quantity to reclaim the land.
Your decision is therefore reversed, and you will direct the local officers to receive the final proof offeredand on payment for the land issue
final receipt.
TI11BE

CULTURE CONTEST-APPLICATION

THOiPSON

TO ENTER

DURESS.

V. OGDEN.

An application to eater filed with a timber culture contest entitles the heirs of a deceased contestant to the right of entry on the successful termiuation of the contest.
Whenthreats of personal violenceare set up as an excuse for non-compliance with
law it must satisfactorily appear that there was reasonable ground to fear personal injury.

First Assistant Secretary Chandler to the Commissioner of the General
Land

Office, January

14, 189,2.

I have considered the appeal of Mahala Thompson from your decision
of August 23, 1890, holding for cancellation the homestead entry of
Mrs. Thompson, for the NW. iof Sec. 1, T. 14 N., R. 19 W., Grand
Rapids, Nebraska, and allowing the timber culture entry of Mrs. Cora
M. Ogden to remain intact.
It appears from the record that Rufus M. Ogden, while in life, filed a

contest against the timber-culture entry of William Kingdon for said
tract, and filed with said contest an application to enter the land.
This contest resulted in the cancellation of said entry, but final actionwas not taken thereon until April 11 1887,after the death of said Rufus
M. Ogden.

Notice of said decision was given the attorney

of Ogden

April 18, 1887.

On April 19, 1887, Mahala Thompson made homestead entry of the
land, and on May 18, 1887, Cora M. Ogden, guardian of the minor ehil-

dren of Rufus M. Ogden, was allowed to make timber culture entry of
the tract.
On May 28, 1888, Mrs. Thompson initiated contest against the entry
of Mrs. Ogden, guardians alleging that she had failed to comply with

the law in that she did not break five acres during the first year of her
entry.
Upon the hearing it was shown that MVrs.Ogden failed to break the
five acres during the first year of her entry, but in her testimony she
offers in extenuation of such default that she was deterred from doing
any work upon the land from fear of personal injury to herself, or any
agent that she might employ to do the breaking.
The local officers decided that Mrs. Ogden's entry was erroneously

allowed, for the reason that the preference right of entry did not sur-
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vive to the heirs, and upon this ground they recommended that her
timber culture entry be canceled. You reversed said decision, holding
that Rufus M. Ogden having filed with his contest an application to
enter the land, that the preference right of entry survived to his heirs,
"and in view thereof, as well as the uncontradicted

evidence showing

that Mrs. Ogden was threatened with injury, and thereby prevented
from complying with the law," the decision of the local officers holding

her entry for cancellation was reversed, and the homestead entry of
Mrs. Thompson was therefore held for cancellation.
From this decision Mrs. Thompson appealed.

As an application to enter-filed with a timber-cultuarecontest entitles
the heirs of a deceased contestant to the right of entry on the suecessftil termination of the contest, there was no error in your decision
holding that Mrs. Ogden was entitled to the preference right to make
entry of said tract in favor of the heirs of Rufus M. Ogden. Rosenberg v. Hale's Heirs, 9 L. D., 161; O'Conior v. Hall et al., 13 L. D., 34.
While it is not denied that Mrs. Ogden failed to break the five acres

during the first year of her entry, she testified that she was afraid that
personal injury would be done to her or her agents by Mrs. Thompson,

who had made threats to injure her or her agents if they attempted to
do the plowing. She testified that she tried to get her father, her
brother, and James Miller to do the plowing and they were afraid to do
it on account ofthe threats of Mrs. Thompson.

Silas Winch (father of

Mrs. Ogden) testified that the reason why he did not do the breaking
was because Mrs. Thompson had said that " she would kill the man who
put a plow into the land, or kill my stock, if I caused it to be plowed."

The testimony does not show what the threats were, to whom they
were made, or how they were comunnuicated to Mrs. Ogden, nor does it

appear that Mrs. Thompson ever attempted to put into execution any
threats or to do anything deterring

or preventing

Mrs. Ogden or her

agents from breaking the land.
The testimony is not sufficient to enable me to arrive at a satisfactory
conclusion that Mrs. Ogden or her agents were prevented from break-

ing the land because of the conduct of Mrs. Thompson, or that there
was reasonable ground of fear of personal injury at her hands. In view
of this fact, and as the local officers,by reason of their decision holding
that Mrs. Ogden was not entitled to the preference right of entry, do not
appear to have passed upon this question, I direct that a further hearing be had upon the contest of Mahala Thompson, for the purpose of
determining the rights of the respective. parties.
Your decision is modified accordingly.
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REHEARING-APPEAL--CERTIORARI.
WHIT1EFORD

V. JOHNSON.

A motion for rehearing, filed vithin the time prescribed therefor, suspends the running of time allowed for appeal, until the motion has been disposed of, and due
notice given of the decision theron; b ut if said motion is filed out of time it will
not thus affect the time allowed for appeal.
On applbhation for certiorari the Commissioner's action will not be disturbed, unless
it is shown that the decision complained of is erroneous,-although the Commissioner may have erred in declining to transmit the appeal.

Secretary Noble to the Commissioner of the General Land Office, Tantary
15, 1892.

With your letter of September 11, 1891,you transmitted the application of Edward Whiteford for an order directing you to certify to the
Department the record in the above stated case.
It appears from the application that a decision was rendered by your
office on November 15, 1890, adversely to Vhiteford, in the case of

Edward Whiteford v. Frank Johnson, involving the claim of the said
parties to the NE. 1 of the SE. 1, Sec. 14, T. 33 S., R. 64 W., Pueblo,

Colorado, and that notice of said decision was personally served on the
attorney of Whiteford, November 20, 1890, and on January 17, 1891, he
filed an application for a rehearing, which was denied March 9, 1891,

for the reason that it was not filed until after the expiration of the thirty
days allowedby the rules, and notice of this decision was mailed by registered letter from. the local office March 16, 1891. On March 23, 1891,
'he filed his appeal from your decision of November 15, 1890, which you

declined to transmit, for the reason that it was not filed within the time
prescribed by the rules.
A motion for a rehearing when filed within the time prescribed by the
rules suspends the running of time allowed for appeal until the motion
has been disposed of, and due notice given of the decision thereon; but,
after the time allowed

or filing a motion for review has expired, the

filing of such a motion will not suspend the running of the time allowed
for appeal, which must in such cases be filed within sixty days from
the notice of the decision complained of, allowing the usual time for
transmission by mail prescribed by the rules.
In this ease the time allowed for appeal commenced to rn

Novem-

ber 20, 1890,when notice of the decision was personally served on the
attorney. The notice not having been sent through the local office,the
appellant was not entitled to the five days allowed by the rules for
transmission of the appeal; and, hence, the case is not controlled by
the ruling in the case of Boggs v. West Las Animas Townsite, 5 L. D.,
475, relied upon by counsel in support of this application.
This appeal was not filed until March 23, 1891,and not being within
the time required by the rules, the application should be denied.
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Besides, I am unable to determine from this petition that any error
was committed by the Commissionerin his decision, or that substantial
justice has not been done in this case, and, unless it is shown by the
petitioner that the decision complained of was erroneous, his action will
not be controlled upon an application for certiorari, although the Commissioner might have erred in declining to transmit an appeal.
The application is denied.
MINING CLAIM-PROTEST-APPEAL-REARING.
WEINSTEIN

ET AL. V. GRANITE MOUNTAIN MINING CO.

The right to be heard on appeal from the Commissioner's decision may be properly
accorded a protestant against a mining claim who alleges an adverse interest,
and non-compliance with law, and whose application for a hearing on said
charge has been denied.

Secretary Noble to the Conmaissioner of the General Land Office, January
16, 1892.

I am in receipt of your letter of the 2d instant transmitting the motion of defendant to dismiss the appeals in the case of William Wein
stein and Roland T. Rombauer v. The Granite Mountain Mining Company, involving the Huachuca lode claim, survey 1672, lot No. 198,
Flint Creel mining district, Helena, Montana; land district.
I have duly considered the motion, and find that it is not well taken.
It is based upon the following grounds, to wit: That the refusal of
your officeto order a hearing on the protest of plaintiff was within the
discretion of the Commissioner, and that appeal will not lie from it;
that the only interest asserted by protestants is under an alleged location called the Lightning Striker" claimed by them to have been
made years before the publication of notice of the " Huachuca " application for patent; that having failed to file adverse claim within the
statutory time they waived their rights, etc.; that their failure to file
adverse claim within the time fixed by statute bars their right to assert
any title or interest whatever as against the claimants, and that they
are therefore mere strangers to the record. This is substantially the
motion, and it appears to be directed against both protests and appeals
by Weinstein and Rombauer, whereas they each protested and each
appealed.

Bt

for the purposes of this motion, I will consider the pro-

tests as consolidated, and the appeals as one.
The allegations of the protests are substantially as follows: Weinstein, whose protest is verified and corroborated by two witnesses, alleges, among other things:
That no discovery of any vein or lode of quartz or other rock in place bearing gold,
silver or any precious metals was ever made by said company or its grantors within
the limits of said Huachuca lode mining claim.
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That the said Huachuca lode mining claimants did not expend the sum of fivehundred dollars or any other sum of money mining, working and developing said claim
before making said entry or at any time.
That the proof of a mineral discovery and five hundred dollars of expenditure
thereon is wholly false and faudulent.

He then charges the Granite Mining Company with seeking by fraud
to obtain title to the land for other than mining purposes.
The protest of Rombatier taken as part of this protest is sworn to but
not corroborated, except by exhibits. He appears as administrator of
his late wite, Caroline E. Rombatter, deceased. He states, in substance,
that his late wife had an interest in the ' Lightning Striker Quartz
Lode" mining claim, situate on Granite Mountain, Flint Creek district,
etc.; that said company was duly incorporated, etc. He says that the
Huachuca location is substantially laid upon the " Lightning Striker"
claim covering the same ground. He shows that the Granite Mining
l Coinpanyprocured the interest of one Vallelyin the "ILightning Striker"
Company, and became thereby a stockholder in the company-co-owner
with himself andWeinstein, and it-the "LLightning Striker " Company
complied with the law each year-1885 to 1888 inclusive, he and Weinstein paying their shares fully; that the proper affidavits to this effect
are of record in Deer Lodge county, Montana, the county in which the
land is located; that on January 10, 1887, C. H. Windsor and others,
without color of title, and as-trespassers, went upon the land and posted
notices on the claim calling it the "HHuachuca Lode;" that the superintendent and attorney in fact of said Granite Molntain Mining Company knew of this trespass and its purpose; that afterward, for a nominal consideration, said company, itending and contriving to defraud
these protestants, pretended to purchase said "H uaachuca Lode claim,'>
and it. ostensibly sold its stock in the " Lightning Striker " lode to one
Dodds, .its employe and assistant superintendent. He further states
that Dodds and these protestants had the " Lightning Striker "' fully
represented for the year 1889,they paying to Dodds their share of the
cost, for which he holds Dodd's receipt. He alleges, substantially,
that the said Granite Mining Company, co-ownerthrough Dodds, whom
he says was its employe in the matter, took advantage of this protestant's absence and the fact that he was snow-bold, and it advertised
in an obscure newspaper, and that for these reasons he had no notice of

the offeringof proof; that the entire transaction is fraudulent. He says
he is informed and believes that the said Granite Mountain Comlpany
have run a cross-cut from its No. 5 level for three hundred feet within
the side line of this claim, and is despoiling it. Upon this showing by
the protestants, you refused them a hearing, and they appealed. I find
by reference to yolu decision that you considered ex parte affidavits
offered by the claimant, and really passed upon the merits of the case,
refusing to allow protestants to be heard therein.
This motion to dismiss the appeal goes to'the jurisdiction of your
office and the Department. Where there is no charge that the claim-
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ant has failed to comply with the terms of the mining laws, but an
adverse claimant simply asserts a prior or superior right to the land as
against the claimant, he must file his adverse claimI"during the period
of publication," and having done this "It shall be the duty of the adverse claimant within thirty days after filing to commence proceedings
in a court of competent jurisdiction to determine the question of the
right of possession" (Sec. 2326, Revised Statutes).

Congress thus re-

moved from the jurisdiction of the Land Department, the determination of this question of mere right between individuals, but it did not
take away the jurisdiction to try and determine whether the mining
laws have been comipliedwith. The last clause of section 2325 Revised Statutes especially excepts this. It says:
Thereafter io objection from third parties to the issuance of patent shall be heard,
except it be shown that the applicant has failed to comply with the terms of this
chapter.

In the protests before me I find specific charges of failure to make
any discovery of rock in place bearing mineral-a specific denial of the
expenditure of any money in development and improvement, and a
charge that the testimony offered and upon which the entry was allowed
was false and fraudulent, and a further charge that the land is not being
entered for mining, but for other purposes, and for the purposes of this
case-no hearing having been allowed, these charges stand uncontradicted. These allegations, if true, should cancel the entry.
In Bodie. Tunnel and Mining Co. v. Bechtel Consolidated Mining Co.,

et al. (1 L. D., 584-590) it was said, substantially, that where third parties present evidence by affidavits, etc. to show failure to comply with
the mining statutes, if the evidence is such as to entitle it to credit,
and the allegations are such, if proven, as would show that the law has
not been complied with, and that patent ought not to issue, or that you
have no jurisdiction to issue patent, " then it is your duty to order an
investigation between the government and the applicant" as in agricultural entries. Following this principle in Bright et al. v. Elkhorn
Mining Co. (8 L. D., 122-126) it was held that where the parties allege

an interest adverse to the mining claimant, and at the same time failure to comply with the mining laws " a protestant of this character is
entitled to the right of appeal." The motion to dismiss the appeal will
therefore be overruled, and the case will be disposed of in due course
of business.
The motion to dismiss will remain with the papers in the case on file

in the Department.
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:EHOMESTEAD
ENTIRY-ACT OF OCTOBER 3, 1879.

GEORGE S. BuSH.
A homestead entry: under the act of March 3, 1879,may embrace one hundred and
sixty acres of land in an odd-numbered section within railroad lnits where such
land is excepted from the grant.

First Assistant Secretary Chandler to the Commissioner of the Gener'al
Land Office, January 16, 1892.
George S. Bush has appealed from your decision of September

5,

1889,affirming the action of the register and receiver, rejecting his application, made July 15, 1889, for lots 13, 14, and 16, of Sec. 27, T. 20
N., R. 4 E., and lots 16 and 17, Sec. 26, in same township, Seattle,

Washington.
The application was rejected because the tracts were embraced in the
homestead applications of Frank Spinning and Ira S. Davidson, who
made simultaneous applications (April 18, 1887). At the time Bush's
application was made, the question of priority of settlement between
Spinning and Davidson was pending before-the local office,under hearing ordered by your office September 12, 1887.
It is insisted that both Spinning's and Davidson's applications are
"prima facie illegal and void," because made for more than. eighty
acres of double minimum land situated in an odd numbered section
within the limits of the grant to the Northern Pacific Railroad Company.
The act of March 3, 1879 (20 Stat., 472), provided that "the even sections within the limits of any grant of public lands to any railroad company . . . . . shall be open to settlers under the homestead laws,
to the extent of one hundred and sixty acres to each settler."
In this class of entries the distinction between ordinary minimum
and double-minimumlands, which before that time had existed under
section 2289of the Revised Statutes, was done away with.
The act further provided that:
Any person who has under existing laws taken a homestead on any even section
within the limits of any railroad
. . . . and who by existing laws shall have
been restricted to eighty acres, may enter rnder the, homestead laws an additional
eighty acres adjoining the land embraced in his original entry . . . . or, if
such person so elect, he may surrender to the United States for cancellation, and
thereupon be entitled to enter lands under the homestead laws the same as if the surrendered entry had not been made.

C The distinction between the minimum and the double-minimum lands
in that class of entries having been done away with, it follows that all
lands within railroad limits excluded from the grant are subject to entry as other public lands.
The act does not in terms provide for an additional entry of eighty
acres in an odd numbered section; but it does provide that the settler
" may enter an additional eighty acres adjoiningthe land embracedin his.
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original entry; and so in the case of Northern Pacific Railroad Companyv. Ambers (12 L. D., 395,) an additional homestead entry of eighty
acres in an odd numbered section was permitted nder the act of March
3, 1879 (Spra), because, as there. said: "the law had been passed
granting settlers within railroad limits the right to make additional
entry, when such settler had been restricted to an entry of eighty
acres."

The land in question being public land of the United States within
railroad limits, and excepted from the grant, and the clear inteudment of
Congress being that such land might be entered in quantities not exceeding one hundred and sixty acres, the same wvassubject to the first
legal applicant having the superior right, which, in this instance, appears to have been Frank R. Spinning, to whom your office on February
14, 1890,awarded the land-Davidson having relinquished all right and
claim to the land, and filed his waiver of the right of appeal.
The decision appealed from is affirmed.
scuoOo, INDEMNITY SELECTION-APPLICATION TO ENTER.
TRONSEN V STATE OF OREGON.
An application to select school indemnity reserves the land covered thereby until
final action thereon, and if accepted takes effect as of the date when presented.
An application to enter, presented after an application to select the land as Syhool
indemnity, but prior to the allowance thereof, may be noted of record, a
ake
effect as of the date presented, if the application of the State fails

;Sivretary -Yoble to the Conmissioner of the Genercf
d Offie
tue
16,
1892.
Ajar'
3

*~6/
~retaryNoble to

ye'ary

On the 22d of November, 1888, Frederick Tronsen made homestead.
entry for the NE of Sec. 14, T. 7 N., R. 7 W., at the land office in
Oregon City, Oregon, and on the 24th of December, 1889, after due

notice by publication, commuted his entry, made final proof and full
payment, and received final certificate and receipt.
Prior to the date of his entry, to wit, on the 16th of October, 1888,
the State of Oregon, by her land commissioner,presented at the land*
office in Oregon City, indemnity school list No. 57, embracing, among

other tracts, the east half of the section above mentioned. That list
was not accepted and filed in the local office until the 23d of November,

1889, after a decision by your office,that the State was entitled to indemnity for losses sustained by reason of'the Grande Ronde Indian
reservation, which took from the State the north half of section 16, T.
6 S., B. 8 W.

At the time indemnity school list No. 57 was presented at the local
land office, the land embraced therein was free fom all claims of any

kind whatsoever, and open to entry by any qualified claimantunder the
law. This was also true at the time1 the homestead entry in question
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was made, so far as the record i

the office showed.
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The entry was

made thirty-six days after'the selection was presented.
When the final certificate of Tronsen came before you for approval
and patent, you held his homestead entry for cancellation on account
of its conllict with the selection by the State of Oregon of the same:
tract as lien school lands, embraced in indemnity list No. 57, which
was offered October 16, 1888, and accepted November 23, 1889, in ac-

cordance with your decision of September 24, of that year.
From such decision by you, made on the 9th of August, 1890, an appeal was taken by Tronsen, which brings the case to the Department
for consideration.
The presentati6n. by the State of Oregon, of indemnity schoollist No.
57, at the local land office, did not vest title to the land in the State.
The effect of the presentation of such lists is to remove the land from
the public domain to such an extent as to render it no longer subject
to filings and entries. The title does not vest in the State until the list
is accepted, but when accepted it takes effect as of the date when presented. Between the time of the presentation and acceptance of the
list, applications to enter may be presented,- and noted, and in case the
application of the State should fail, the entry would then be made as
pf the date of its presentation.
In the case at bar the selection was approved, ad such approval
vested the title to the land embraced therein in the State of Oregon,
and disposed of the claim of the entryman.
The selection by the State was made prior to the entry by Trousen,
and in the case of Alice C. Whetstone (10 L. D., 263), it was held that

if there was no prior or superior claim existing at date of selection, theland was subject to selection by the Territory.
The rule which prevails in railroad indemnity cases, seems applicable
to cases of this character, and in Rudolph Nemitz (7 L. ID., 80) it was

said:
An entry should not be allowed of land embraced within a pending railroad selection; But if so allowed it will not be cancelled, bnt treated as an application to enter
and held subject to the company's claim under its selection.

The rule as to applications to make filings or entries for lands covered
by unapproved selections, is stated in 6 L. D., at page 91, in the case of

the Atlantic and Pacific Railroad Company, which case commences at
page 84 of that volume. It-is there said that sch applications should
be received, noted, and held subject to the claim of the company. This
case is cited in Southern Pacific Railroad Company v. Meyer (9 L. D.,

250), where it is held that " a filing for land included within a prior indemnity selection,.should not be recorded until final disposition of said
selection." This doctrine was repeated in the case of Darland v. Northern Pacific Railroad Company (12 L. D., 195), where it was said:
A pre-emption claim can not be perfected for land covered by a prior pending indemnity selection, but may remain of record subject to the final disposition of the
selection.
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In the case at bar the selection was finally disposed of on the 23d of
November, 1889, when indemnity list No. 57 was accepted.

More than a month after the title to the land in question had vested
in the State of Oregon, to wit, on the 24th of December, 1889, the reg-

ister and receiver in the land office at Oregon City, allowed Tronsen to
make final proof for the land covered by his entry, to make cash payment of $200, and to receive from them final receipt and certificate.

This

was error on their part. It follows, therefore, that your decision, holdiag for cancellation the homestead entry of Tronsen, was correct. It is
accordingly affirmed.
DESERT LAND ENTRY-PRICE
J'

OF LAND.

~~~INSTRUCTIONS.

1X
BJ

The price of desert land entered under the act of March 3, 1877, as amended by the
act of March 3, 1891,is one dollar and twenty five cents per acre, without regard
to the situation of the land with relation to the limits of railroad grants.

SecretaryNoble to the Comiissioner of the GeneralLand Office,January
13, 1892.
By letter of May 23, 1891, you ask to be instructed and advised as to

" whether or not in allowing entries of desert land under the amended
law (March 3, 1891) the parties should be required to pay $2.50per acre
for lands coming within the terms of the proviso to section 2357, Rev.

Stat."
It has been heretofore held that, under the act of March 3, 1853 (10
Stat., 244) and the proviso to section2357Revised Statutes, desert lands
within the limits of railroad grants must be paid for at the rate of $2.50
per acre. This ruling was upon the basis that there was in the desert
land law (act of March 3, 1877, 19 Stat., 377) fixing the price of lands

falling within its provisions at $1.25 per acre, no clause of repeal, and
that there was no such repugnancy and inconsistency between the provisions of that act and the act of 1853that the two couldnot stand together and be given effect in their respective spheres. Daniel G. Tilton
(8 L. D., 368); Annie Knaggs (9 L. D., 49); Hugh Reese (10 L. D., 541).
The act of 1877 was, by section two of the act of March 3, 1891 (26

Stat., 1095),amended by adding thereto four new sections numbered
four to eight inclusive. The desert landlaw, as now amended requires in
express terms the payment of twenty-five cents per acre at the time of
filing the declaration provided for (Sec. 1) and the payment of one dollar per acre at the date of final proof (Sec. 7.) In section six, we find
an express repealing clause in the following words: "All acts and parts
of acts in conflict with this act are hereby repealed."
It is true that such clauses are usually found at the end of an act,
but I do not think the fact that it is found in some other position is sufficient to justify the conclusion that it is therefore less effective or that
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its scope is thereby limited. The language used in this repealing clause
is broad and comprehensive enough to include' all acts in conflict with
the one in which it is found whether that conflict be found in the provisions fixing the price of lands or in any other provisions. Looking
at the letter of the law alone, it seems to clearly justify the conclusion
that it was not intended that the act of 1853and section 2357of the
Revised Statutes should apply in those cases where title is sought to
be acquired under the act of 1877as amended by that of 1891. I deem
it proper to mention in this connection the fact that from the date of
said act of 1877up to the date of the circular of June 27, 1887 (5 L. D.,
708) it was uniformly held that lands entered under that act should be
paid for at the rate of $1.25 per acre without regard to railroad limits(6.L. D., 145). The contemporaneous departmental

construction of the

original act should certainly be given consideration in the discussion of
the amended act.
It may be said that Congress must be presumed to have considered
the existing construction placed upon the former law by the Executive
Department charged with the execution of the law, and in the absence
of an affirmative showing to the contrary, must be presumed to have
intended that the same construction should be given the similar provisions of the amended law. This line of reasoning has great strength,
and would be conclusive were there nothing in the act or its surroundings tending to weaken and controvert it. An examination of the
decisions of this Department shows that the conclusion reached was, to
a great extent, upon the fact that the law of 1877contained no clause of
repeal, and it seems but fair to presume that the general repealing
clause hereinbefore quoted was inserted in the amended act for the express purpose of meeting that argument. It must be remembered too
that this act of 189Lwas the first legislative action had touching the
price of these lands after the change of ruling made by this Department.
It seems but reasonable to conclude that Congress did legislate with a
view to the then existing ruling of the Department and inserted the
repeal clause for the purpose of removing the grounds upon which that
ruling was based.
The act of March 3 1891 provides, by section one, that any person

who had theretofore made timber culture entry for any of the public
lands might, upon the conditions therein prescribed, and the payment
of one dollar and twenty-five cents per acre, acquire title to such land.
Upon consideration of this provision of said act, it was held that the
price to be paid was the sunmspecified in said act without regard to the
location of the land in relation to the limits of railroad grants. (98 L.
& R. 288). The same rule ought to apply in both cases, and I have
found no sufficientreason for holding that the conclusion reached at the
time the provisions as to timber culture entries was under consideration
was wrong.
In section six of said act of Mtarch 3, 1891, we find provision is made
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for the commutation of homestead entries by paying the minimumprice
for the land entered. It is quite clear that Congress had in mind the
price of pnblic lands as fixed by section 2357, Revised Statutes.

We

find this same expression (' minimum price" in the pre-emption law
(Sec. 2259, R. S.), in section 2286 giving the right of pre-emption to
counties and parishes, and its equivalent i. e. " government price" in
section two of the act of June 15,1880 (21 Stat., 237). This expression
had cometo be well understood both by legislative and departmental*
usage, and it is but fair and reasonable and in accord with the recognized rules of construction to hold that if it had been intended that
lands lying withiL railroad limits entered under the timber culture law
or the desert land law were to be paid for at the enhanced price, this
same expression which had been so frequently used before rnder similar

conditions would have been used. The fact that Congress in this act
of 1891 used one expression in regard to the price to be paid in commuting homestead entries, and another in regard to the price under
timber culture and desert land entries, indicates a different intention.
"As the same expression is presumed to be used in the same sense
throughout an act, or a series of cognate acts, so a diff6rence of lan-

guage may be prima facie regarded as indicative of a difference of
meanings" (Endlich on the Interpretation of Statutes, Sec. 382.)
After a careful consideration of this matter, I have concluded that
the amount of money to be paid in acquiring title to desert lands under
said act of March 3, 1877 as amended by the act of March 3, 1891 is one

dollar and twenty-five cents per acre without regard to the situation of
the land in relation to the limits of railroad grants.,
FORT RIPLEY MILITARY REsERSVATION-ACT or JULY , 1884.
JOHN

. RHODES.

Lands within an abandoned military reservation, transferred to the Interior Department and appraised in accordance with a special act, but remaining undisposed
of at the date of the act of July 5, 1884, may be again appraised under said act,
and offered at public sale.

Seretary Noble to the Gommissionerof the GeneralLand Office,Jcnuary
13, 1892.

Referring to your letter of September 26, 1891,returning letter of
John E. Rhodes referred to this Department by the Honorable Secretary of War, in relation to the abandoned Fort Ripley military reservation, Minnesota, I have to state that it appears that said reservation
was relinquished July 2, 1880,by authority of act of Congress approved
April 1, 1880 (21 Stat., 69), and turned over to this Department for disposal as prescribed by said act; that 465.54 acres were disposed of
leaving 174.47aere; containing the government buildings, which were
appraised and offered for sale.
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In your letter to this Department, dated November 21,189, you state
that the register and receiver at St. Cloud, Minnesota, under date of
May 18, 1885,reported that the buildings had deteriorated to such an
extent since the reservation had been abandoned, that no prchas6er
could be found to tale the land and buildings at the al)praised value of
$4,406.10.

June 2, 1885,the matter was referred to this Department, and under
date of June 13, following, Acting Secretary of the ITteior,, Mr. Muldrow, held that there was no law authorizing a second appraisal of the
property or any provision for the expense of such-appraisal.
You now call attention to your letter of October 3, 1890, wherein it is

stated that it seems necessary that a re-appraisal of the unsold portion
. of Fort Ripley reservation should be made and asking " whether any
of the fhnds now available for the appraisal of abandoned military res-ervations can be applied to such purpose+"and also you now request to,
be advised what steps should be taken toward the disposal of said reservation.
:

The act of April 1, 1880 (supra) provided specifically for the appraise-

ment and sale of said reservation, but it appears that Congress did not
anticipate any such cirdnmstances as have arisen in this case, and therefore made no provisions for the exigency.

Under date of Jnly 5, 1881 (23 Stats., 103), Cmgress passed an act
to provide for the disposal of abandoned and useless military reservations. Section one pr6vides:
That whenever, in the opinion of the President of the United States, the lands, or
any portion of them, included within the limits of any military reservation hereto-'
fore or hereafter declared, have become or shall become useless for military purposes,.
he shall cause the same or so much thereof as he may designate, to be placed under
the control of the Secretary of the Interior for disposition as hereinafter provided.
and shall cause to be filed with the Secretary of the Interior a ndtice thereof.

Section 2, provides for the appraisement of such reservations as are
turned over to the Interior Departmnent, also
if such appraisement be disapproved the Secretary of the Interior shall again cause
the said lands to be appraised as before provided: and when the appraisement has.
been approved he shall cause said lands, subdivisions and lots to be sold at public
sale to the highest bidder for cash, at not less than the appraised value thereof.

The appraisement of the Fort Ripley military reservation under the
act of April 1, 1880, (supra) was undoubtedly, excessive and therefore
only a portion of said reservation was sold; furthermore, as before

stated, there is no provision made in said act for a re-appraisement of
the remainder of the reservation.
It will be observed, however, that while the act of 1880, is a special

one, passed for the express purpose of restoring to market the Fort
Ripley reservation and for disposing of the same at public sale, the act,
of 1884, is general in character and includes all military reservations
that, in the opinion of the President, had prior to the act becom or
shall subsequent thereto, become useless for military purposes: further-

I~~~
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more, said act authorizes that said useless reservations or so much
thereof as the President may designate, be placed under the control of
the Secretary of the Interior for disposition.
The reservation in question had been placed nder the control of
this Department at the date of the passage of the general act and a
portion thereof disposed of, hence the question arises, does, under the
circumstances, the Fort Ripley military reservation fall within the pitrview of the general act, and if so, does such act authorize a re-appraisement and sale of the property.
It is a well settled principle that in construing a statute and for the
purpose of arriving at the legislative intent, all acts on the samnesubj ect-inatter are to be taken together and examined to arrive at the trLe
result. "Statutes are in jpari materia, which relate to the same person
or thing, or to the same class of persons and things."
Construction of Statutory law, 210.)

(Sedgwick on

The acts of 1880 and 1884,embracing the same subject-matter are
therefore in part materia, and the fact that the act of 1880 is a special
enactment and that of 1884 of a general character, does not alter the
status of the same in this respect, as for instance, the legislature of
Indiana passed an act fixing the salary of an auditor in a particular
county, and also another fixing the salaries of auditors generally, the
supreme court of Indiana in the case of Board Commissioners v. Cutler
(6 Ind., 354), says:
The rule of construction is well settled. It becomes the duty of the court to regard these enactments i pari materia, to consider them as one statute, and give them
such an exposition as will sustain what appears to have been the main intent of the
law makers.

Congress made ample provision, as they supposed, in the act of 1880,

for the appraisement and sale of the Fort Ripley reservation and therefore they did not anticipate or foresee the difficulty that has arisen in
this case.
In the act of 1884, however, Congress seems to have anticipated any
exigency that may arise in the appraisement and disposal of useless military reservations, and it is presumed that the committees in Congress
having charge of the preparation of the bill before its passage, were cognizant of the act of 1880,as well as all other former legislation on the
subject of abandoned military reservations and therefore the law was
framed, broad and comprehensive, with the probable intent to cover
not only the Fort Ripley military reservation but all other reservations
of a like character.
The-third section of the act of 1884, provides.:
That the Secretary of the Interior shall cause any improvements, buildings, building materials; and other property, which may be situate upon any such lands, subdivisions or lots not heretofore sold, by the United States authorities, to be appraised
in the same manner, as hereinbefore provided for the appraisement of such lands,
subdivisions and lots, and shall cause the same, together with the tract or lot upon
which they are situate to be sold at public sale, to the highest bidder for cash at not
less than the appraised value of such land and improvements.

DECISIONS RELATING TO THE PUBLIC LANDS.

79

Said section further provide§:
That if the land and improvements are not sold for want of bidders then the Secretary of the Interior may, in his discretion, cause the same to be re-offered at sale, at
any subsequent time, in the same manner as above provided.

Thus it will be seen that the last mentioned section 'empowers the
Secretary of the Interior to appraise any baildings or other property,
not heretofore sold by the United States, situate upon any military reservation transferred to this Departnent for disposal, and sell the same,
together with the land upon which such improvements are situate, to the
highest bidder. The Fort Ripley reservation had been turned over to
this Department for disposal at the date of said act and the buildings
and other property, pertaining to said Fort, with the ground occupied
thereiy, still remains undisposed of. therefore the reservation in question, falls within the purview of said section and may be again appraised and offered at public sale.
The act approved March 3, 1885, (23 Stat., 446-149), provides as follows:
For necessary expenses of survey, appraisement, and sale of abandoned military
reservations, transferred to the control of the Secretary of the Interior under the
provisions of an act of Congress approved July 5, 1884, $20,000: provided that all
appropriations herein under public lands shall be expended under the irection of
the Secretary of the Interior.

There still remains of this appropriation an unexpended balance of
over $10,000 subject to the control of the Secretary of the Interior for
the purposes named in the act from which any necessary expenses incurred in the appraisement and sale of the Fort Ripley reservation, may
be paid, and therefore you are directed to proceed in the usual manner
as is customary in such cases, to have said reservation and improvements thereon again appraised and-disposed of at public sale in accordance with law.
RAILROAD GIRANT-INDEMNITY

SELECTION-SETTLEMIUNT

ST. PAUL, MINNEAPOLIS AND MANITOBA

RIGHT.

By. CO. ET AL. V. IVERSON.

Land embraced within a subsisting pre-emption filing, or homestead entry, is excepted from the operation of a withdrawal for indemnity purposes.
Laud lying within common indemnity limits, but excepted from the orders of withdrawal, is open to settlement and entry by any qualified person, or selection by
either company.
An application to make homestead entry of land embraced within a pending rejected
indemnity selection may be allowed where the record discloses a prima facie
case of a prior settlement right, and the company declines to furnish the requisite
showing for a hearing. The conflict thus arising may remain for determination
either under the selection, or on offer of final proof.

Secretary Noble to the Commissioner of the General Land Office, January
1s, 1892.

I have considered the ease of the St. Paul, Minneapolis and Manitoba
Railway Company and the Northern Pacific Railroad Company v. Carl
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Iverson, involving the N.

of the SW.

4, Sec. 11, T. 128 N., R. 34 W.,

St. Cloud land district, Mimesota, on appeal by said companies from
your decision of April 21, 1890, holding that Iverson shold

be per-

mitted to make entry of the same.
This controversy arose upon an application by Iverson to make homestead entry of the N. i of the SW. , the SW. 4 of the NE. , and the
SE. 4 of the NW. 4 of said section 11,which application was presented
at the local office November 21, 1885, accompanied by an allegation of
settlement in April, 1883, and the same was rejected, from which action

Iverson appealed.
This land is within the common indemnity limits of the grants for the
two roads, the withdrawalls for which became effective in this vicinity
as follows: Northern Pacific Railroad Company, January 6, 1872; St.

Paul, Minneapolis and Manitoba Railway Company, February 12,1872.
The SW. 4 of the NE. 4, the SE. of the NW. , and the NE. of the
SW.

of said section were embraced in homestead

entry No. 4884,

made April 25, 1868,by John Clark, which entry was canceled

F1Aebrn-,

ary 29, 1872.

William H. Selby filed declaratory statement No. 3200, covering the
NW. 4 of the SW. 4 of said section, on October 23, alleging settlement
October

11, 1871.

Under the uniform rulings of this l)epartment, said filing and entry,
being subsisting claims at the dates said withdrawals became effective,
served to except the land embraced therein from the operation of such
withdrawals, and the same was thereafter subject to settlement and
entry by any qualified person, or selection by either of the companies
in the manner prescribed in the regulations governing such selections.
On November , 1883,the Northern Pacific Railroad Company applied
to select all of the tracts applied for by Iverson, and appealed frok the
refusal of the local officers to accept the same.

In a case arising upon an application by one Swan P. Thornqnist to
enter the SE. 4 of the NW. 4 and the SW. i of the NE. 4 of said section 11, your decision of FebrTuary 7,1884, rejected the claims of both
companies thereto, from which only the Manitoba Company appealed,
it thereby becoming final as to the Northern Pacific Railroad Company.

Said appeal by the Manitoba Company was considered by this Department October 31, 1885, and your decision was affirmed.

This disposed of the interest of both companies to the tract therein
involved upon the record as.then made, and leaves for present consideration the N. - of the SW. of said section 11.
On April 3, 1884, the Manitoba Company selected said N. of the
SW. 4, which selection is now of record.
In view of the allegation of settlement made by Iverson, which ante-

dated the selections by both companies, and for other reasons bearing
upon a conflict with the entry by one William G-utchers,which are unnecessary here to recite, a hearing was directed by your letter of December 8, 1886.
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No notice of this hearing was ever served upon the Northern Pacific
Railroad Company, but the testimony taken at such hearing shows that
Iverson settled upon the land in December, 1882; that he established
actual residence upon the land in April, 1883, and thereafter resided
continuously upon the land.
Your decision upon this record finds that Iverson's rights to the land
applied for are superior to that of either company, and it is stated that
the privilege of a further hearing will be accorded the Northern Pacific
Company, "upon application for such hearing, supported by sworn
statement containing allegations making aprimafacie case in its favor."
The Northern Pacific Railroad Company requested a hearing, but
refused to make the showing required, which you continue to insist
upon.

Both companies therefore appeal from your decision in favor of
Iverson.
As to the Manitoba Company the record is complete, and it shows
that Iverson was occupying and claiming the land long prior to its
selection of 1884. Such selection is therefore no bar to his entry, and
and the same will be canceled and the entry allowed.
The claim of the Northern Pacific Railroad Company rests upon a
rejected application to select, pending before your office on appeal.
The legality of this selection has not been passed upon, and even should
it be held to be valid, the record as made shows the claim of Iverson to
be superior thereto. I do not think this company can be held to be
bound by said record, but fom all the circumstances, I deem a further
hearing unnecessary at this time.
The record is sufficient to warrant the allowance of the entry as
applied for, and any rights the Northern Pacific Railroad Company
may have under its attempted selection are not divested thereby.
When Iverson offers proof it can appear, as any other party, and
show a superior claim. Prior to this time the company's appeal may
be determined, and should it be against the company, the conflict would
thus be disposed o without considering the rights of Iverson under
his alleged prior settlement.
Iverson's application was not presented nder the circular of September 6, 1887,providing for the restoration of indemnity lands, and
the action here taken can not be construed to be in conflict therewith.
Your decision is accordingly modified.

AuGUST W. HENDRICKSON.
Motion for reviewof departmental decision rendered August 15, 1891,
13 L. D., 169, denied by Secretary Noble, January 18, 1892.
14561-VOL 14
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RELINQUISHMEINT-FINAL TIMBER CULTIRE ENTRY.
HARLAN P. ALLEN.

The relinquishment of a final entry may be accepted without requiring the entry-.
han to show that he has not transferred the land, where no interest of a transferee is asserted, and the record discloses no fraudulent intent.

-FirstAssistant SecretaryCiandler to the Comissioner of the General
Land Office,January 18, 1892.
I have considered the appeal by Harlan P. Allen from your decision
of August 18, 1890,holding for cancellation his timber-culture entry
No. 2234 (Marshall series), covering the S. i of the NE. Jdand the N.
of the SE. a, See. 4, T. 118 N., R. 45 W., Milllesota, for conflict with

the prior entry by Elwin Jenks for the same land.
It appears that on April 1, 1878,Jenks made timber-culture entry No.
1077 (Benson series), for this land, upon which he made proof and final
certificate No. 101 (Benson series) issued January 15, 1887. Jenks's re-

linquishmnent,of all his right, title, and interest in and to this land, was
filed in the local office on December 2, 1889, and thereupon the local offi-

cers canceled his entry and permitted the entry to be made by Allen
now in question.
On January 15, 1890,you refused to accept the relinquishment by
Jenks, because not accompanied by a showing that he had not encumbered the land, followingthe case of Addison W. Hastie, 8 L. D., 618.
In that case it appeared that the entryman was seeking to relinquish
and secure a cancellation of the entry for the purpose of defeating the
collection of a mortgage which had been executed by him pon the
land to secure the payment of the sum of $250 and interest, and the
department held that under such circumstances it would not allow the
entryman to relinquish his entry and thereby secure a cancellation of
the same on the ground that it would be an unconscionable wrong, and
this same rule was announced in the case of Patrick

H. McDonald, 13

L. D.737. There the entryman attempted to secure a cancellation of
his entry for the purpose of depriving his wife and seven children of
their home, as well as defeating the rights of the mortgagee and the
department held that he should not be permitted to do so under such
circumstances, but neither of these cases is' applicable to the facts in
this. Here, no question is raised that the entryman is attempting by
this relinquishment to defraud any patty to whom he has conveyed or
attempted to convey, an interest in the land. It was free from fraud so
far as the record discloses and I can see no reason why the relinquishment, as offered, may not be accepted. In fact, it strikes me as being
eminently proper that on account of Allen's entry it should be accepted.
Your directing the local officersto reinstate Jeuks' entry brings it into
direct conflict with that made by Allen and to re-instate it might work
serious wrong to him.
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Section 1, of the act of May 14, 1880, 21 Stat., 140, seems to recognize

the right of this entryman to relinquish his claim to this tract of land,
if he sees fit so to do and there being no evidence of fraud upon Mr-

Jenks' part, and the relinquishment being presumably made in good
faith, and Mr. Allen's entry being of record, I can seeUno objection to.
allowing the relinquishment and the cancellation of Jenks' entry. It is:
so ordered. This will leave Mr. Allen's entry to stand subject to future;
compliance with the timber culture act.

BARRINGTON V. WILSON.

Motion for review of departmental decision rendered July( 6, 1891, 13
L. D., 19, denied by Secretary Noble, January 20, 1892.

CONTEST-PROCEEDINGS BY THE GOVERNMENT.
FARG-HER ET AL. V. PARKER.
An application to contest an entry filed during the pendency of proceedings by the
government confers no right upon the contestant, but may be received and held
subject to the final disposition of said proceedings.
Where notice to show cause why an entry should not be canceled for failure to submit proof within the statutory period has been issued, an affi davit of contest
subsequently filed will not defeat equitable confirmation of the entry if the
* showing made is satisfactory.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, January 20, 1892.
The appeal of T. C. Fargher from your decision of March .26, 1890,

sustaining the action of the local officers in rejecting his application to
contest the homestead entry of Erastus L. Parker, for N. of NE. j,
SE.

i

of NE. i, and NE. 1 of SE. , Sec. 18, T. 2, R. 14 E., The Dalles,

Oregon, has been considered.
It appears that Parker made said homestead entry November 18,
1881 that on May 28, 1889,the entry having expired by limitation of
statute, the local officers so notified the claimant by registered letter,
calling on him to show cause why his entry should not be canceled for
failure to make final proof within seven years from date of entry.
June 12, 1889,Fargher filed affidavit of contest against said entry,
alleging that Parker was dead and that his heirs had abandoned the
land in question for the last three years. A hearing in the case was
set for August 12, 1889,but neither party appeared for trial and therefore the contest was dismissed.

v

*August 13, 1889, 0. M. Bourland entered contest against the same
entry, making the same allegations made by Fargher, and on the following day, Fargher filed application to re-open his contest by setting
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aside the judgment of default, alleging that he depended on his attorney to give him notice of the day of hearing, but that he never received
such notice.
The local officers denied this application on account of the pending
application of Bourland, whereupon Fargher appealed and you affirmed
the decision below.

Fargher again appeals.
The appellant sets forth by affidavit that since filing his application
to contest said entry, he has placed improvements upon said tract by
inclosing under a good fence a large portion of the land in controversy
with a view of making entry thereof as soon as the land became subject thereto ad that Bourland who made the second application to
contest knew of his intention to make entry afd that he had improvements upon the land.
When the government takes any steps or initiates any proceeding
whatever looking to the cancellation of an entry or to enforce the forfeiture of the same no rights can be acquired under an affidavit of contest filed during the pendency of such proceedings against the entry.
Drury v. Shetterly (9 L. D., 211); Louis v. Taylor (11 L. D., 193); Dean.
v. Peterson (id., 102); Canning v. Fail (10 L. D., 657).

An application to contest an entry filed pending proceedings against
the same by the government should be received and held subject to the
result of said proceedings and if said proceedings fail, the contestant
is then entitled to proceed against said entry as of the date when his
application was filed.

Farrell v. McDonnell (13 L. D., 105).

In the case under consideration the entry of Parker had expired by
limitation of statute and the government had initiated the usual proceedings looking towards a cancellation of the entry, hence, under
the circumstances, the local officers erred in taking any steps in the
application of Fargher to contest the entry in question, but in accordance with the rule laid down in Farrell v. McDonnell (suprra)said application should have been received and held pending the result of the
.government proceeding.
A second contest filed during the pendency of a prior suit, should be
received and held in abeyance subject to the final disposition of the
prior contest.
D., 530).

Conley v. Price (9 L. D., 490); Eddy v. England

(6 L.

The fact that the party was deceased at the date the government
gave out the notice to show cause, does not in my opinion affect the
case, so far as the government is concerned.

In the case of the decease

of a claimant, a contestant desiring to procure the cancellation of the
entry, is required to give notice of contest to the heirs of such deceased
claimant, but it does not follow that the government stands in the same
relation to the claimant as a contestant.
The presumption is, that a claimant, or if deceased, his heirs, were
cognizant of the date when the entry expired by limitation, hence the
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notice is simply a preliminary step on the part of the government looking toward the cancellation of the entry and should it subsequently
appear that the claimant or the claimant and his heirs have complied
with the law the entry may be submitted to the board of equitable adjudication.
In view of the foregoing you will direct the local officersto hold said
applications, of Fargher and Bourland in abeyance subject to the result
of the pending proceedings by the government.
Your decision is modified accordingly.

RE-INSTATE ENT-TRANSFE REE--SERltO

McLEODv. B

A

OA RCH 3 1891.

CE ET AL.

'

A transferee is entitled to an order of re-instatement where the entry is canceled
ot contest proceedings instituted in collusion with the entryman, and where
said transferee has had no opportunity to show compliance with law on the part
of the entryman.
A transferee is bound to know the status of a tract at the date of purchase, and
where, at such time, the records of the local officeshow the cancellation of the
'entry, he is not entitled to invoke the confirmatory provisions of section 7, act
of March 3,1891.

First Assistant 'Secretary

Chandler to the Commissionerof the General

Land Ofce,January 21, 1892.
On February 24, 1883,.Angus Bruce filed a pre-emption declaratory
statement for the NE. SW. SS. NW. , Sec. 10 and SE. i NE. i of
Sec. 9, T. 20 N., B. 3 E., Helena, Montana.

On September 29, 1883,he made final proof thereon, and on October
17, 1883,following, paid for the laud and received a final receipt therefor. On October 20, 1883,he transferred the tract by warranty deed
to Timothy E. Collins, who, on January 2, 1884, transferred

the same

to Paris Gibson and Robert Vaughn.
On October 26, 1886,Vaughn transferred his interest therein to
James J. Hill, and on February 23, 1887,Gibson transferred his interest therein to said Hill. On July 9, 1887,Hill transferred the tract in
question to the Great Falls Water-power and Townsite Company.
On April 23, 1884, while the tract was owned by Gibson and Vaughn,
your office, in passing on the sufficiency of Bruce's final proof, called

upon him to furnish additional proof. He refused to do so unless the
owners of the tract would pay him $1,500 for doing so.

This they re-

fused to do, and he did not furnish the-proof.
On September 7, 1886, the contest affidavit of Roderick McLeod, a
cousin of Bruce, was transmitted to your office by the local officers.

This affidavit was corroborated by William Bruce, a brother of the entryman and a cousin of MIcLeod. On October 5, 1886, a hearing was

ordered by your office on the charge ±ade by Mcteod.
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On October 26, 1886,Bruce filed a relinquishment of his entry, whereupolsaid entrywas canceled, and Roderick McLeodwasallowed tomake
homestead entry therefor.

On December 29, 1886, the cancellation of

Bruce's entry was noted, and the contest case of McLeod v. Brace was
closed.
On March 11, 1887, the transferees filed a motion in your office to

re-instate said cash entry made by Brace on the ground that the contest of McLeod and the relinquishment of Bruce were collusive and
in fraud of the vested rights of said transferees.
This application was accompanied by affidavits setting out the facts
relied upon to sustain

the charges of collusion.

On March 26, 1887,

this motion was denied by your office,but on appeal to this Department,
a hearing was ordered October 18, 1888, "to determine the truth or
falsity of the allegations upon which the motion for re-instatement of
said cash entry was based." A trial was had on January 14, 1889.
On June 11, 1889,after considering the evidence submitted at said
trial, the register and receiver rendered a finding that the relinquishment of Brace and the making of the entry of McLeod were collusive
and intended to defraud the transferees of Bruce. Accordingly, they
recommended that Bruce's entry be re-instated and the entry of McLeod
canceled.
McLeod appealed from this finding to your office where, on April 17,

1890, the finding of the local officers was reversed in so far as it recommended the re-instatement of Bruce's entry, and it was held that
4'MeLeod having made his homestead entry in the interest of Bruce,
the' same is accordingly held for cancellation," and appeals were taken
from your decision to this Department by both MeLeod and the transferees, and were pending here at the date of the passage of the act of
March 3, 1891 (26 Stat.,

1095).

Since the passage of this act, the Great Falls Water-power and Townsite Company has filed a motion under the rule of April 8, 1891,asking
that a patent issue on the entry of Bruce under and by virtue of the
provisions of section seven of said act.

Said company has furnished

affidavits and a certified abstract of title showing
1st. That the land in controversy was sold to and became the property of the Great
Falls Water-power and Townsite Company-the present owner-prior to March 1,
1888, and long after final entry.
2nd That no adverse claim originated prior to the date of final entry noruntil after
the acquisition of the tract by the present owner.
3rd That the purchase was, on the part of the purchasers for avaluable cousideration and bona fide in all respects.
4th That no fraud has been found on the part of the purchaser, nor knowledge of
fraud on the part of others, and that the land has not been reconveyed to the entryman.

It is apparent from the facts in this case, showing as they do that the
entry was canceled on December 29, 1886, that the motion for confirma-

tion must be denied unless it shall appear from the record as it stood
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before the confirmatory act was passed that the transferees were entitled to have said entry re-instated.
The judgment canceling said entry has not been allowed to become
final, but has been kept open by the appeal taken from your office deeision refusing reinstatement. If said jdgment had become final before the act was passed, no rights could be acquired by the motion because no entry existed.

James Ross (12 L. D., 446).

Before considering the motion, it therefore becomes necessary to
pass upon the merits of the case as brought here by the appeals from
your decision of April 17, 1890.

The hearing ordered on the showing made by the transferees was
held for the purpose of determining the truth or falsity of the allegations made in support of the motion for re-instatement and after an
examination of the evidence, it seems clear that the charges made were
sustained, in fact, in your officedecision you find that the proof showed
that the contest of McLeod and the relinquishment of Bruce were collusive and were intended to defraud the transferees. Bruce hoped to
get the land through McLeod's contest and entry for the reason that
through the efforts and expenditures of the transferees, it had become
valuable, besides when your office called upon him to supply certain
missing proof and the transferees had refused to pay him a large sum
of money to furnish said proof, he declared that he would prevent them
from acquiring title to said land. Under such circumstances and especially when he had sworn in his final proof that his entry was made in
good faith for his own use, I think his testimony should be considered
'with caution.

Prior to the passage of the act of March 3, 1891,the transferees were
held to have no greater rights or equities than the entryman from whom
they purchased, but they were always allowed to appear and show that
said entryman had complied with the law. Traveler's Insurance Co.
(9 L. D., 316).

In this case it is shown that the letter of your office, directed to the
register and receiver calling on Bruce to submit better evidence of
citizenship or to file a new declaration of intention and to furnish a
new pre-emption affidavit (the one indorsed upon his final proof papers

having omitted to state what particular subdivisions were included,
though showing the township and range) was dated April 13, 1886.
After allowing for the time between this date and the date when this
order must have been served upon Bruce, (The date of service is not
shown) it is probable that it was a month or two later before he was

asked to make the proof., Then after the transferees learned that new
proof was required more time had elapsed. They then began to urge
Bruce to furnish this proof and offered to pay all expenses and pay for
his time. The proof called for was technical and did not indicate that
in the matter of residence and improvement there had been any failure,
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and while he was attempting to extort money from the transferees,
they evidently yet thought he would furnish said proof in time.
The contest of Me Leod brought by Bruce's procurement quickly followed by the relinquishment of the entry and the allowance of the entry
of contestant, was the first intimation that the transferees received
that their title to the land was seriously questioned. I think that the
evidence shows that they had not been given a " day in court" to show
that their grantorhad complied with the law, especially is this so when
this grantor and entryman has shown himself so hostile. The entry of
Me Leod will therefore be canceled, and the entry of Bruce be re-in-

stated. This re-instatement, of course, will place the entry on record
of the date when it was wrongfully canceled. In contemplation of law
it has been an existing entry all the time, and was an existing entry on
March 3, 1891,when the act heretofore cited was passed.
Do te pro visions of the seventh section of said act confirm this
entry
At the hearing had on the application for re-instatement of this entry,
the question of the bona fides of the purchasers was not in issue. The
question to be determined under the order was whether or not the
charges made by those claiming under the Bruce entry, that the contest
against it and the relinquishment thereof were collusive, were false or
true.
The present owner of the tract, the Great Falls Water-power and
Townsite Company, alleges that it is a purchaser in good faith for
a valuable consideration and without notice of any kind that the entry
of Bruce was not made in good faith.
While the question of the bona fides of the present holder of this land
was not in issue, and while those claiming under the Bruce entry only
asked to have the entry reinstated so that they might be enabled to
show that the entryman complied with the law, still on the trial of said
cause some facts were sworn to showing that Gibson, one of the purchasers of the tract, and Vaughn, another purchaser, had contracted
with Bruce to make the entry in question for their benefit, and your
office held,
I am flly satisfied that Bruce filed upon and made cash entry of the land in controversy, in pursuance of said contract and in the interest of Vaughn, Gibson, et al.,
who now constitute the stockholders of what is known as the Great Falls Water-power
and Townsite Company.

It is strenuously denied that any of the first transferees, who are
charged with bad faith in your decision, have any stock in 'said company except Gibson.

It is also denied that he or Vaughn or any one

else procured Bruce to make the entry.
From the evidence in the record, I do not think your finding of fraud
is sustained. The local officers who saw the witnesses and observed
their manner of testifying did not find any fraud on the part of-any of
the transferees, or that the entry was made in the interest of any of
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them. Your judgment seems to have been formed from the testimonyofBruce and the failure of Vaughn to give evidence.
Bruce, judged in the light of his statements, is not gided by that
motive which carries conviction as to the integrity of his evidence and
the neglect of Vaughn to give testimony is now explained in a way,
which partially, at least, explains his neglect.
It is shown by the record that at the date when the present owner,
the Great Falls Water-power and Townsite Company (July 9, 1887),
purchased the tract, the entry had been canceled and another entry
allowed terefor. The records of the local land office disclosed these
facts. The transferee is bound to know the status of the land at the
date of its purchase, and although a final certificate may have been issued at the time of the transfer, yet the entry having in fact been canceled at that date, it would not be confirmed. Roberts v. Tobias et al.,.
13 1. D., 556. In this case the Department said:
He is bound to know the status of the land at the date of the sale or mortgage.
If the final proof has not been made and the certificate has not issued, or, if having
been issued it is duly canceled on the records of the local office, can the vendee ormortgagee shut his eyes, pay out or loan his money on the faith of the certificate
issued perhaps many years before, when the entry has already been canceled, and
claim to be an innocent purchaser? I think not. The law never intended that a
man should wilfully shut his eyes to the condition of the land as shown by the record,
at the very time the purchase or loan was made.

For these reasons the motion for confirmation must be and is hereby
rejected.
You will cancel the entry of Me Leod and reinstate the entry of Bruce,
after which the transferees will be allowed an opportunity to furnish
additional proof of the citizenship of Bruce. This proof should consist
of the best obtainable evidence.

They will also be allowed to amend

the pre-emption affidavit of Bruce sothat it will describe the tract perfectly.
Since the appeal was taken in this case from your judgment, Me Leod
has filed a motion asking that a re-hearing be ordered, alleged that he,
has discovered new evidence which he could not have produced before,
by which it can be shown that there was no collusionbetween him and
Bruce.
e has filed his own affidavit and that of John H. Me Leod.
tending to show that there was no collusion. These affidavits havebeen
examined, and it is found that even assuming that the witnesses named
in the motion will swear to the facts alleged, still it would not be sufficient to overcome the positive and unmistakeable evidence in the record
that there was collusion between Mc Leod and Bruce. M Leod knew
at the time his contest was initiated and at the time Bruce filed hisalleged relinquishment that all interest Bruce had ever had in the land,
had been by him transferred to others for a valuable consideration,
Bruce lived with Me Leod, who was his kinsman, and MCLeod filedhis
contest immediately after Bruce had declared that he would beat the
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transferees out of the land, if they refused to pay him $1,500 for completing the evidence.
Altogether it is apparent that there was collusion, and the evidence
now proposed to be furnished does not materially differ from that introduced by Mc Leod at the trial.
The motion for a re-hearing is denied.

Your judgment is reversed, in so far as it refused to reinstate the
-entry of Bruce.
SETTLEMENT RIGHTS-PRACTICE-lREVIEw.
STONE V. COWLES (ON RVIEW).
.A settlement on land covered by the entry of another confers no right as against the
entryman or the government, but as between parties who have thus settled, the
settlement first made in point of time is entitled to the highest consideration.
-A settlement right is not acquired by the purchase of the prior possessory right of
another.
A motion for review will be denied where no new question of law or fact is presented
for the consideration of the Department.

.,.SecretaryNoble to the Commissioner of the General Land Office, January
22, 1892.
This is a motion by the attorney' for Alfred E. Cowles asking for a re-view of the departmental decision dated August 24, 1891, (13 L. D.,

192) in the case of Joseph C. Stone v. Alfred E. Cowles, involving the
NW. of the NE. and the NE. 1 of the NW. I of See. 13, T. 14 S., B.
2 W., Los Angeles, California.

Three errors are assigned in this motion as follows:
1. That said decision is based upon an error of fact in holding that said Stone was
-a legal settler pon the land with any declared intention of claiming it as public
land at any time prior to the entry of said Cowles.
2. That it is based Upou an error and mistake of fact and law in not holding that
:said Stone moved on three acres of the land as a tenant, and solely by permission of
Cambron who claimed title to three acres only, which had been set aside for a grave
yard.
3. That as such tenant of Cambron, Stone could acquire no settlement ight to the
land.
4. That as a trespasser in violation of law Stone conld not acquire any legal right
Under the act of May 14, 1880, or any other act, based upon an illegal settlement.

Each of these grounds of error was substantially covered by the apreal, and was fully considered by the Department in passing upon the
case. Notwithstanding this itis claimed that in some manner Cowles
tacqnired a superior right by reason of the possession of French, for it
is urged in argument that French had been in the undisputed possession
-of the tract for fifteen years seeking to obtain title to it. Assuming
this to be true, French's possession could not avail anything for Cowles.
It appears that French had relinquished all his rights to the land.
*Cow]escould not acquire any right to the land by virtue of his pur-
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chase from French. "The only things he can buy are the improvements of a prior settler. His own right as a settler must date from the
time he made actual per"sonatsettlement." Wiley v. Raymond (6 L. D.,
246). French is not a party to the controvery, he voluntarily relinquished his rights, and 'after that was done then the question became
one of settlement between Stone and Cowles, neither of whom could
base any claim to the tract upon anything that French had done thereon. As against French, so long as his entry remained of record, or as
against the United States, neither Cowles nor Stone could acquire any
right by virtue of their settlements upon the land covered by French's
entry, yet as between the parties who have thus settled, the settlement
first made in point of time is entitled to the highest consideration.
Kruger

v. Dumbolton

(7 IL. D., 212).

This doctrine was clearly announced in the decision sought to be
reviewed, and there is nothing new presented in the argument of counsel for'Cowles upon this point.
Counsel for the motion assert, " that there is not any evidence showing that Stone pretended to claim as a settler until March 2, 18$8,but
that prior to that date he was claiming the three acres only under the
Cambron deed, and that up to that date he was a tenant under Cambron." This assumption is not borne out by the evidence. The finding
of the Department on this point was as follows:
It is cleay from the evidence that he (Stone) all along, from August, 1887,laid claim
to the whole eighty acres. Laying no stress upon his offer to make entry of the whole
eighty, August 17, 1887,it clearly appears that when he made settlement and took up
his residence on the three acres, which had been sold to Cambron, he did so with the
expressed intention of claiming the whole subdivision in dispute. This is shown by
his own and Cambron's testimony, in fact, Cowles must have understood this, for he
admits that he notified Stone " to leave and quit the prcmises."

A careful examination of the evidence shows these findings to be
abundantly supported by it, and the authorities cited by counsel are
not applicable to such a state of facts.
No new question, either of law or fact, is presented by the motion

-under consideration, therefore, I discover no reason for disturbing the
decision heretofore made in the case.
PuACTICE-MOTION

The motion is denied.

TO DISMISS CONTEST-NOTICE.

JOHNSON V. JACKSON.
An order of the local officedismissing a contest can not be held to be sea sponte,where
such action is not taken until after a motion, asking for said order, has been
filed.
A motion to dismiss filed after the day set for hearing should not be acted upon without due notice to the opposite party.
A motion to dismiss a contest on the ground that the contestant, in proceedings before
a commissioner,has not paid for taking the testimony, as required by the rules of
practice, should not be sustained, where, prior to action thereon, the requisite
fees have been paid and the evidence transmitted to the local office.
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First Assistant Secretary Chandler to the Contmissionerof the Genelat
Land Office, January 22, 1892.

Your office,by letter of May 24, 1888,directed that a hearing be had
in the case of John A. Johnson v. E. A. Jackson, involving the homestead entry made by the latter February 26, 1888, for the W i of the
SE

J of Sec.

17, T. 21 S., R. 28 E., Gainesville land district, Florida.

A commission duly issued directed that testimony be taken before T.
J. Shine, clerk of the court of Orange county, Florida, at 10o'clock A. M.
of April 6, 1889; and April 16, 1889, was,set for the examination of the
testimony by the local officers.
The defendant and his attorney were present at the time and place
appointed for the taking of testimony, but the contestant failed to ap-:
pear. The case was postponed until two o'clock in the afternoon of the
same day, when the contestant appeared, and on his motion and aecompanying affidavit the case was continued on account of an absent witness until April 9, 1889, at 12 o'clock M. On that date, testimony was

taken-the jurats and certificate being signed " T. J. Shine, Clerk, by
J. N. Bradshaw, D. C.'
The testimony was not transmitted to the local officers in time for
them to render a decision on the day set therefor (April 16, 1889,s ra).
A letter dated June 24, 1889, signed "' D. S. Shine, D. C." is on file

with the papers, advising the receiver that the testimony is retained in
the officeof the clerk appointed to take 'the testimony, on account of
nonpayment of fees; that the contestant had been notified but had not
paid them.

On June 29, 1889, counsel for defendant filed a motion to dismiss the
case, because the contestant had failed to pay the fees, as required by
Rule 54 of Practice. This motion was not acted upon at the time, partly
on account of the illness of the receiver, and partly because of the press
of other business.
On August 16, 1889,the testimony was received at the local officethe contestant having by this time paid the fees.
On September 29, 1889,the receiver dismissed the contest because of
the contestant's laches in matter of fees-in which action the register
refused to join.
On October 26, 1889, the contestant appealed from the judgment of
the receiver, contending that the contest ought not to have been dismissed without service upon contestant of the motion to dismiss; and
that his laches had been cured by the payment of the fees before action was taken upon said motion.
On September 2, 1890, you rendered decision holding that upon the

contestant's failure to have the testimony in the local office for examination on April 16, 1889 (the day set), he was in default; and such default being caused by his neglect to comply with Rule 54 of Practice,
and he having failed to explain his non-compliance with the rule after
an opportunity had been afforded him to do so, it was the duty of the

DECISIONS RELATING TO THE PUBLIC LANDS.

93

local officers to dismiss the case on their own motion (irrespective of the
motion of defendant's counsel.)

From your decision the contestant appeals to the Department, on the
ground, substantially, that you were in error in holding that the receiver dismissed the contest sua sponte; in holding that he had authority to so dismiss it; in holding that the report of non-payment of fees
was officiallycommunicated to the local officers; and in holding that
contestant was not entitled to notice of the motion to dismiss his contest.
I think it was within the authority of the local officers on the day set
for considering the testimony to have held and announced, sua sponte,
that the contestant was in default, and to have dismissed the contest,
for failure to be present with the evidence in the case on said day leaving to him the burden of showing, if he could do so, sufficient reason
why such default should be set aside. But having omitted to act until
the motion to dismiss was filed, in my opinion, the action had in the
case thereafter must be regarded as having been taken upon said motion.
Had such motion been made on the day set for considering the testimony, it would not have been necessary to serve notice of the same
upon the defendant. A motion to dismiss made at a later day ought,
in my opinion, to have been served upon him, in accordance with Rule
99 of Practice. It was therefore error to dismiss the contest without
such service.
Had the motion to dismiss (properly served upon the defendant) been
granted prior to the payment of the fees and the reception of the testimony, in my opinion, such action would have been proper; but inasmuch as the fees had been paid and the testimony sent to the local
officers before action was taken upon the motion, in my opinion, the
laches ought to be considered as having been cured.
Your decision sustaining the action of the receiver in dismissing the
contest is therefore reversed.

You will direct the local officers to con-

sider the testimony taken, and adjudicate the case.
PRACTICE-APPLICATION FOR REHEARING.

*-

TucxnR v. NELSON.

An application for a rehearing, though once denied, may be properly allowed, where,
on further showing, it is made to apppear that the decision in question was procured through fraud and deceit practiced upon the Department.

Secretary 1oble to the Commissioner of the GeneralLand Office,January 22, 1892.
Peter B. Nelson made a timber-culture entry on January 30, 1885, for
the NW -1 section 14, T. 3, N., R. 48 W., Valentine, Nebraska, now

Chadron, Nebraska.
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Wm. H. Tucker initiated a contest against it on Febrfiary 8, 1886. A
trial was had, and the register and receiver decided against the entry
man, who thereupon appealed to you. After considering the case you
reversed the finding of the local land officers and dismissed the contest.
An appeal was taken to this Departusent by Tucker, and on October 26,.
1889, your decision was reversed.

Nelson applied for a rehearing, and

on March 16, 1891, after considering said application, the Department
denied the same.

(12 L. D., 233).

It was stated in said last named decision that,In opposition to the application, an affidavit has been filed, signed by the sheriff,
county treasurer, school superintendent, and clerk of Dawes county, a former register of the land office, also, six farmers, who swear that they are well acquainted
with the tract in dispute, and to their personal knowledge there are from sixteen-to
twenty acres of thrifty growing timber in the section, a portion of which has been
cleared off since the initiation of the contest for the purpose of raising a crop, also
that the claimant Jones (Nelson) is a wealthy man, while the contestant, Tacker, is,
a poor man. These statements are corroborated by the county judge of Dawes
county.

In April, 1891, Nelson filed the affidavits of a number of the parties
whose names appeared as affiants in behalf of Tucker, as above, showing

that they never made any such affidavits, and alleged that contestant
and Judge Ballard, his father-in-law and attorney, had not acted in
good faith, but were attempting to defraud him ot of his land and to
impose upon the Department.
After this application was considered it was decided that while these
affidavits
alone would not be sufficient to warrant the Department in revoking said decision of
March 16, 1891,but, as it is apparent that one of the parties to said contest is trying
to impose upon the Department by fraud and perjury . . . . it will be necessary to make further inquiry.

A special agent was directed to investigate the facts concerning the
signing of said conflicting affidavits, the character of the land, and any
other facts tending to show the good faith of the parties to this controversy.
On November 10 to 14, 1891, inclusive, an investigation was made by

Special Agent J. i. Wagner, and on December 7, 1891,his report was
filed showing substantially that the greater number of the affidavits
furnished by Tucker were procured by his father-in-law, Judge Ballard,
through fraudulent representations, and as a matter of fact they were
never sworn to.
The report shows,a thorough investigation and, among other things,
in the opinion of the special agent, who examined the land carefully,

that it is practically devoid of timber, and hence subject to timberculture entry; furthermore, tV report corroborates the showing made
by Nelson in his application for a review of the decision of March 16.
1891 (12 L. D., 233).
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The judgment of the-Department on the original hearing between the
parties (9 L. D., 520),was in favor of contestant, and the judgment of,,
March 16,1891, spra, denied the motion for review. However, on a
re-application May 9, 1891,these two judgments were suspended because of the faud alleged, and while a new trial coild not be allowed
under the rules of practice because of cumulative evidence, and, technically speaking, a motion to review a review will not be allowed; still,,
under the supervisory authority of the Department in a case like this,.
where an effort has been made to deceive the Department, and where it
has been deceived by the furnishing of manufactured testimony, it is,
the duty of the Department to investigate thoroughly all the matters
in issue, in order to determine the rights of the parties in interest.
Accordingly, you will order a hearing between the parties to settlethe questions brought in issue by the contest of Tucker, and you will
give due notice to Tucker and Nelson of the time and place of saidhearing. After this hearing has been had, the register and receiver
will consider the evidence submitted and will forward the same to you,.
together with their opinion thereon, and if either party feel aggrieved
at the finding of the local officers he may appeal therefrom. Upon.
receipt of the record you will re-adjudicate the case.

-

HOMESTEAD ENTRY-ESTABLISHMENT OF RESIDENCE.

SYLVESTER GER.

1A --e'3/V

Section 3, act of March 2, 1889,permits, under certain circumstances, a leave of absence after settlement, but does not authorize an extension of time for the estab.
lishment of residence.

First Assistant Secretary Chandler to te Commissionerof the Generat
Land Office, January 22, 1892.

Sylvester Gehr, on February 15, 1890,made entry under the second
section of the act of March 2, 1889 (25 Stat., 854), of the NE

of the

SE1,of Sec. 14, T. 13 S., R. 16W., Wa Keeny land district, Kansas.
On AugLst 2, 1890, he filed in the local office application for an ex--

tension of time in which to establish residence on the tract, for the reasons, in substance, that (at the date of such application) he was livingtwo hundred miles from the tract last entered; that having a drought,
his crops were in part a failure, so he was too poor to make a trip to the

tract and live there; that it required his personal supervision to take
care of what crop he had; that three of his horses had died; that his
wife declined to go on to the tract and live there; and for other reasons.
it would cause inconvenience and loss to him to be compelled to take up,

his residence on the tract.
The local officers, and on appeal, your office,rejected the application
He now appeals to the Department.
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The appeal might very properly be dismissed because of containing
no specifications of error in your decision; it' simply reiterates the
inconvenience and expense that would result from being compelled to
remove to the land, and "respectfully requests the Secretary of the Interior to grant the appellant an extension of time in which to make
settlement upon said homestead."
It may be added that the applicant fails to refer to any law authorizing the local officers, or your office, or this Department, to extend the
time within which he must establish residence on the tract. Sec. 3 of
the act of March 2, 1889 (sipra), authorizes the local officers (under
such regulations as the Secretary of the Interior may prescribe) to grant
leave of absence for one year to any person who has,settled upon a tract,
and finds himself "unable by reason of a total or partial destruction or
failure of crops, sickness, or other unavoidable casualty, to secure a
support for himself, herself, or those dependent upon him or her, upon

the lands settled upon." As the applicant in the case at bar had not, at
the date of his application, settled upon the tract, he does not come
within the provisions of said section.
Your decision is affirmed.
TIMBER CUTTING-DEPARTMENTAL REGULATIONS.
INSTRUCTIONS.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., January 13thb,1892.
The Honorable

The

SECRETARY OF THE INTERIOR.

SIR: Referring to our conversation of the 12th instant in relation to
the granting of permits to cut timber from the public lands, upon applications presented in accordance with the rules and regulations prescribed by circular of May 5,1891,12 L., 456, I have the honor to transmit herewith for your consideration, a form of letter embodying your
verbal suggestions, which I will prepare and forward to each applicant
should the same meet your approval.
Very respectfully,
THos. H. CARTER,
Commissioner.
DEPARTMENTOF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., January 13th, 1892.
Messrs. REED AND KEPNER,

Helena, fontana.

officeletter of the 4th instant, informing you that your
application to cut timber from certain public land described therein had been submitted to the Hon. Secretary of the Interior for his consideration, I now have .the
honor to advise you that the Hon. Secretary has decided not to grant any permits to
GENTLEMEN: Referring to
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exist for a longer period of time than for one year from date thereof; that not to exceed fifty per cent of the merchantable timber on the area of land embraced in a
permit shall be clt within the year; and that no permit shall cover a larger area of
public lands containing timber than is absolutely required to 'supply the actual necessities of the people in the community dming the life of the permit.
Your application covers an area of public land largely in excess of what is required
for the purposes named and must be modified to correspond with the instructions of
the Hon. Secretary of the Interior as above set forth.
Youwill please advise this office at once as to which of the particular sections or
tracts of land covered by your advertisement and application you desire to have embraced in a permit to cut timber, in accordance with above mentioned requirements.
Should no reply be received by you within sixty days from date hereof it will be
considered that you have abandoned you application and the papers relating thereto
will be filed without action.
Very respectfully,
Tuos. H.

CARTER,
Comndssioner.

Jan~tary 26, 1892.
The CoMDMIssioNER OF Tim GENERAL LAND OFFICE.

SIR: I have examined the form of letter bearing date of January 13,
1892,prepared by you to be used in the matter of application for permits to cut timber from the public lands. The restrictions and limitations therein prescribed are; in my opinion, just and reasonable, and
said form is therefore hereby approved, and is herewith returned.
Very respectfully,
JOHN W. NOBLE,

Secretary.
PRIVATE

CLAIM-SECTION

15,

ACT

OF

MARCH

3,

191.

SAN IGNACIO DEL BABACOXORI.
The repeal of section 8, act of July 22, 1854,and " all acts amendatory, or in extension thereof or supplementary thereto," deprives the Department of authority
to declare further reservations of land under said acts.

Secretary Noble to the Commissioner of the General Land Office January
23, 1892.

I have considered the appeal from your decision of October 4, 1890,
in behalf of the parties asserting ownership to the private land claim
known as " San Ignacio del Babacomori situated in Pima and Cochise
counties, Arizona Territory, and, believing the conclusion arrived at by
you to be correct, your judgment is hereby affirmed.
It appears that the claimants for this grant duly presented their application to the surveyor-general of Arizona to investigate and report
upon the same in accordance with the provisions of section 8 of the
act of July 22, 1854 (10 Stat., 308), and of the appropriation act 'of
July 15, 1870 (16 Stat., 291, 304); that the surveyor-general did exam-

ine and report favorably upon said grant, which report was duly for14561-VOL 14
7
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warded to Congress, but has not been finally acted upon; that a preliminary survey of the exterior limits of said grant was made, and
approved in Jannary 16,- 1880,by the surveyor-general, and that the
-lands embraced in said survey, containing an area of 34,722.03 acres,

or about eight square leagues, have been in reservation since that time.
The present appeal 5sfrom your decision, declining to increase the
area of said reservation to the extent of 132,000acres, or more than
thirty square leagues of land. The reasons given for this refusal are
entirely satisfactory as set forth by you, and need not be repeated
herein.
But, in addition to the reasons assigned, it is to be observed that
since the date of your decision the act of March 3,1891 (26 Stat., 854),-

"to establish a court of private land claims", etc., has been passed, by
section 15 of which are repealed section 8 of the act of July 22, 1854,

supra," and all acts amendatory or in extension thereof, or spple-

mentary thereto." By this repeal it is considered that the officers of
the Land Department are without authority to declare further reservations nder said acts.
TIMBER CULTURE ENTRIY-PLANTING-PROTECTION OF TREES.
DAVIS V. CHAUVIN.
Sowing tree seeds broadcast onthe land is not a proper "planting" within the meahing of the timber culture act.
It is incumbent upon the entryman to make adequate provision for the protection of
the trees planted on the claim.
A review will not be granted when the motion rests upon the proposition that a reexamination of the evidence before presented may bring about a different resuit.

Secretary Noble to the Commissioner of the General Land Qifce, January
23, 1892.

This is a motion for a review of the departmental decision of July
16, 1891,in the above entitled case, involving the SW I, section 14, T.
25, R. 25, and directing that the timber culture entry (No. 794)made
January 21, 1884,by Emile Chauvin, jr., at Visalia, California, be canceled.
The motion alleges fifteen specifications of error.

The first six specifications relate to the broad-cast sowing of the timber seeds, and are in effect that there was error in holding that such
soving was not authorized by law.

The timber-culture act (20 Stat., 113), section 1, provides that the entryman " shall plant, protect, and keep in a healthy, growing condition," the required number of acres of timber, and sowing seeds broad-

cast is not a proper "planting " within the meaning of said section, and
prevents the "cultivation" required by section second of said act.
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Such has been the ruling of the Department.
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Hunter v. Orr, (5 L. D.,

-8); Severson v. White (6 L. D., 716).

The eighth specification alleges error in holding that the land should
be fenced when there is a State law in force which dispenses with.
fences.
In the opinion it is held " that the law is not complied with unless
the necessary growth of timber is secured," and recites the fact that in
1887 " these seeds came up, but were nearly all destroyed about May of
that year by the sheep, and the rest were destroyed by the bugs and
rabbits."
It is made the duty of the entryman to "protect and keep in a
healthy, growing condition" the timber, as already recited. The mode
of protection is immaterial so long as it is effectual. If fencing is the
only mode practicable, it is no excuse for not fencing that the State law
does not require it. Such a law cannot repeal the law of the United
States, or release the entryman from its requirements.
The ninth specification alleges error "in holding that claimant was
responsible for the destruction of his young timber sprouts or trees."
He can properly be held responsible for the part of the destruction
which was wrought by sheep, because it could have been prevented
by a suitable fence, the erection of which was a matter under his control. His failure, therefore, to secure the necessary growth of trees
cannot be excused, but must be attributed to negligence.
The other specifications of error are either based upon mistaken assumptions of what was decided, or raise no new questions for consid-

eration.
Review will not be allowed when the motion rests upon the proposition that a re-,
wekxamination of the evidence before presented may bring about a different result.

Nor will such motion be granted upon the ground that the decision is not supported
by the evidence, if fair minds might reasonably differ as to the conelusion to be drawn
from the evidence.

Chas. W. MeKallor (9 L. D., 580).

The motion is denied.

PRIVATE ENTRY-EQUITABLE ACTION.
HENRY MILNE.
A private cash entry, including land embraced within a prior timber culture entry,
may be equitably confirmed, in the absence of an adverse claim, where the said
timber culture entry has been canceled, and good faith is apparent.

First Assistant Seeretary Chandlerto the Commissionerof the General
Land Office, January 23, 1892.

On October 17, 1885,James R. Cunningham made a timber-culture
entry No. 448, for SE. 1 of SW. j, S. Aof SE. and NE,.- of SE.
section 14, T. 10 S., R. 24 E., Roswell, New Mexico.

of
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It appears however that no record of this entry was made in the
officeof the register and receiver.
On August 20, 1870, before the above entry was made, the land in

question was offered at public sale in accordance with an executive
proclamation.
On December 18, 1885,two months after the entry of Cunningham,
Henry Milmemade cash entry for the E. of NW. , E. of SW. i and
the E.; of section 14, T. 10 S., R. 24 E., which entry included the tract

theretofore entered by Cunningham. The record shows that the timberculture entryman made no improvement on the tract whatever, and in
fact never went into possession thereof, nor planted any trees, and his
entry was relinquished on February 23, 1889.

On June 24, 1890,you held that that part of the cash entry of Milne
conflicting with the prior entry of Cunningham is " illegal and cannot
be confirmed by this office,unless he makes an affidavit stating that he
was ignorant of the true status of this land at the date of his entry."
Milne has appealed from your judgment to this Department, and has
filed his own affidavit and a certificate of the register

and receiver ot

the-land office; his affidavit showing that he purchased in good faith,
and that the records of the local land officedid not disclose the fact
that a prior entry had been allowed for any part of the land included
in his cash entry, and the statement of the register and receiver corroborating his affidavit as to what the records of their officeshow.
The cancellation of the. entry of Cunningham removes all adverse
claims to the land, nd leaves the settlement of the matter between the
government and Milne.
It is quite evident that the entry of Cuimingham segregated the tract
covered by it from the public domain, so long as it remained uncanceled.
However, since the timber-culture entry has been canceled, and as no
adverse claims exist, the case may properly be referred to the board of
equitable adjudication for confirmation.
Rule 19, of the rules for the government of this board, provides that"All entries made upon land appropriated by entry or selection but
which entry or selection was subsequently canceled for illegality," may
be referred, etc.
In the absence of an adverse claim the entry of Milne, though partly
included within the prior timber-culture entry of Cunningham, may be
submitted to said board, inasmuch as the timber-culture entry is shown
to have been canceled upon the abandonment and relinquishment of
the entryman, and the good faith of Milne is shown. Frank V. flolston (7 L. D., 218); Delbridge v. Florida Railway and Navigation Company (8 L. D., 410); Edward Riley (9 . D., 232); St. Paul, Minneapolis
and Manitoba Ry. Co. v. Listoe (9 L. D., 534).
Your decision is modified accordingly.
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REPAYMENT-TRANSFEREE-ACT OF JTTNE16, 1880.
ADOLP1 EMERT.
The only person qualified to apply for repayment under section 2, act of June 16,
1880, is the one in whom the title to the land is vested at the date of the cancellation of the entry, or the heirs of such party.

Secretary Noble to Eii;st ComptrollerMatthews, January 25, 1892.
I am in receipt of your letter of January 2, 1892,calling my attention to the application of Adolph Emert final grantee of Jane ilamilton, for the repayment of the fees and commissions ($14) paid by said
Hamilton on her homestead entry, together with the purchase money
(200)paid on the said commuted homestead cash entry, at Huron, South
Dakota.
These entries were canceled July 17, 1885, for insufficiency of resi-

dence and improvement. Two years thereafter on July 26,1887, Hamilton transferred her interest in the land by quit claim deed to. Hans
Griebling for $200, subject to a mortgage of $225, given by Hamilton
soon after making her cash entry. On August 25, 1888, Griebling
transferred his interest by warranty deed to Basil J. Templeton, consideration $100, and on September 8, 1891, Templeton transferred his
- interest to the applicant Emert by quit claim deed, consideration $200.
In the meantime, viz., on July 22, 1890, one Robert M. Snyder made

cash entry and payment, $200, for the land. You call attention to the
fact that Hamilton transferred her interest in the land after the date of
cancellation of her entry, and say,
Could Jane Hamilton sell, assign or transfer any interest in, or title to, this land,
*after her entry was canceled by the United States? Is not such a sale or assignment
of a claim prohibited by section 3477, Revised Statutes, U. S.? Does not section 2
of the act of June 16, 1880(21 Stat., 287), mean that repayment shall be made to the
entrymau, his heirs or legal assigns, who have the legal title to and possession of,
the land at the time the original entry is canceled.

Section two of the act of June 16, 1880, provides,
In all cases where homestead or timber culture or desert land entries or other entries of public lands have heretofore or shall hereafter be canceled for conflict, or
where, from any cause, the entry has been erroneously allowed and cannot be confirmed, the Secretary of the Incerior shall cause to be repaid to the person who made
such entry, or to his heirs or assigns, the fees and commissions, amount of purchase
money and excees paid upon the same.

I think it was clearly the intention of Congress that money paid on
entries of public lands should be returned in the absence of fraud,
where said entries were erroneously allowed and can not be confirmed,
and the entry in question appears to be of that class. The government
has resold the land and received the purchase price provided by law,
and it can not be presumed that it desires to retain double that amount.
The important question to be determined is, who is entitled to receive
the money returned by the government?
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It is clear that after the cancellation of the entry, the entryman has
no right to the land that he can sell or dispose of. It is equally clear
that on the cancellation of an entry under the conditions prescribed in
the statute, a claim against the government for the repayment of the
purchase money and fees and commissions is created, and the statute
declares that said payment shall be made to the entryman or his heirsor assigns but it is clear that the statute contemplated as assigns only
those who became such while the entryman had an interest in the land,
or in other words assigns prior to the date of the cancellation of the
entry. In the case under consideration there had been no sale of the
land prior to.the date of cancellation and the title at that date as in
Hamilton, and as a consequence she was and is the holder of the claim

against the government for the repayment of the purchase money.
Under the provisions of section 3477,Revised Statutes, this claim in its,
present condition, could not be transferred.
In the case now before me, I am satisfied, upon further consideration,

that repayment should not be made to the present applicant, but that
the only party qualified under the statute to make the application is the
one in whom the title was vested at the date of the cancellation of the
entry, or her heirs.
- I would request that you return the case to this Departmentinorder
that proper disposition of the same may be made.

RIGHT OF WAY-STATION

Busic

GROUNDS.

TUNNEL RAILWAY CO.

A plat of station grounds will not be approyed where said grounds are so located a&
to exclude access to public lands not included therein.

Secretary Noble to the Commissioner of the General Land Office,January
28, 1892.

I have at hand the letter of the 19th instant from the Acting Commissioner of the General Land Office,submitting, and recommending
the approval of, a plat filed by the Busk Tunnel Railway Company under the provisions of the right of way act of March 3, 1875,showing a
tract of twenty acres of land in Colorado selected for station purposes.
The line of the road of this company, where the tract in question is
located, runs in close proximity to that of the Colorado Midland Railway Company. It also runs to and along the shore of Lake Ivanhoe.
The selection is so made that in connection with the lake shore, the
right of way of the Colorado Midland Railway Company and its own
right of way the company inclose several tracts of public land. Access
to these tracts can be gained only by crossing right of way already
granted or by water communication.
The approval of this plat would, therefore, practically secure to the
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company the use of lands additional to the proposed station grounds
without authority of law and by the quasi countenance of the Department. It would virtually place an obstruction in the way of the acquisition of these tracts of public lands, by those so inclined, neither
contemplated nor permissible under the right of way act nor nder the
general land laws.
I do not deem it proper to contribute to such results and return the
plat herewith unapproved.
My present action is in harmony with that taken on the plat filed by
the Continental Railway and Telegraph Company and returned to you
without approval with letter of July 31, 1891, 13 L. D. 111.

RAILROAD GRANT-RELINQUISHMENT-ACT OF JUNE 15, 1880.
FLORIDA CENTRAL AND PENINSULAR R. R.

CO. . CARTER.

The relinquishment of June 25, 1881,filed by the grantee under the act of May 17,
1856,was for the benefit of bona fide settlers, and an entryman who in fact never
effected a settlement is not entitled to invoke the protection of said relinquishment.
The right of purchase under section 2, act of June 15, 1880, extends only to entries
of land "properly subject to such entry," and does not include an entry of land
previously withdrawn in aid of a railroad grant.

SecretaryNoble to -the Commissionerof the GeneralLand Office,January
27, 1892.

I have considered the appeal by the Florida Central and Peninsular
Railroad Company from your decision of April 28, 1890, rejecting its
claim to lots 11 and 12, Sec. 7, T. 12 S., R. 23 E., Gainesville land dis-

trict, Florida.
The facts in the present case are as follows:
On October 23, 1876, Stephen D. Carter made homestead entry No.
4225, for the above described tract, which entry was canceled Novem-

ber 21, 1885,for failure to mnakeproof within the time limited by law.
On December 4, 1885,he was permitted, however, to purchase the
land nnder the second section of the act of June 15, 1880 (21 Stat., 237),

and cash certificate N%.10,831was issued upon such purchase.
Your decision appealed from holds as follows:
Said company's relinquishment "in favor of all actual bona fide settlers who
made improvements prior to the 16th day of March, 1881," protects the homestead
entry of Mr. Carter, inasmuch as it appears to have been properly allowed and was
of record and prime faie valid at the date of such relinquishment.

This tract is within the primary limits of the grant to the State of
Florida under the act of May 17, 1856(11 Stat., 15), to aid in the construction of a railroad "from Amelia Island, on -the Atlantic, to the
waters of Tampa Bay, with a branch to Cedar Key, on the- Gulf of
Mexico," under which the appellant lays claim to this land.
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On December 14, 1860, a map showing the location of this road was
filed in your office, which map was returned for the purpose of procur-

ing and attaching thereto the certificate of the governor of Florida, as
evidence that it was filed by authority of the State.
This map was never re-filed, but a duplicate map was approved by
Mr. Secretary Schurz, by his decision of January 28, 1881, and the
order of withdrawal, directed in the same decision, was made March
16, 1881, and received at the local office the 26th of that month.
The question as to the effect of the filing of the map of 1860 was
considered by Mr. Secretary Teller (2 L. D., 561), where it was held

that said map "was valid and sufficient to fix and locate definitely the
line of the road, and to bring home to the Interior Department notice
of such location," and "that a legislative withdrawal followed the filing
of that map.

Van Wyck v. Knevals, 106 U. S., 360."

It will therefore be seen that this tract was withdrawn from entry
on December 14, 1860, and as the grant was never forfeited, it could

not thereafter be entered without permission or license from the company.
It is unnecessary to here recite all the facts and circumstances leading to the execution of certain general relinquishments, in favor of
actual settlers, by the railroad companies claiming this grant through
the State; suffice it to say that two such relinquishmnentshave been
filed.

The first, dated April 1 1876, was of such lands "as may be

found by the general land department at Washington to be occupied
by actual settlers who may be entitled to equitable relief up to December 13, 1875." The second, dated June 25, 1881, is as follows:
In due consideration of all the circumstances, the company has decided to extend
the relinquishment or waiver heretofore made to actual bone Jde settlers who made
improvements prior to the 16th day of March, 1881, upon which day your instructions were issued to the local land office. The Department can accordingly apply
this waiver or relinquishment in its action upon the cases of all such actual settlers
who shall have entitled themselves to patents.

From the above it is apparent that Carter was not included in the
first relinquishment; hence, at the date of his entry, October 23, 1876,
there was no authority for the allowance of the same, and the mere fact
that, at this time, the rights of the company under its location of 1860
were disregarded, does not affect the position above stated.
The second section of the act of June 15, 1880 (supra), provides:
That persons who have heretofore under any of the homestead laws entered lands
properly subject to such entry ...
. may entitle themselves to said lands by
paying the government price therefor.

The condition upon which this privilege is given is, that the lands at
the date of the entry were "properly subject to such entry."
This was not the condition here, and I am therefore of the opinion

that the allowance of the purchase under said act was error, and that
the same should be canceled."

As to the effect of the relinquishment, executed by the company in
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1881, upon its claim to this land, I am of the opinion that had Carter
been a bonafide settler, the same would have been effective in his favor;
But, from his own statement, he did not live upon the land, merely havIng it cultivated for one year, and with the cancellation of his entry*
any claim, as against the grant, was at an end. In other words, the
relinquishment of 1881 did not include Carter's entry.
This is not in conflict with the holding in the case of the Northern
Pacific Railroad Company v. Munsell (9 L. D., 237), wherein it was held

that a relinquishment nuder the act of June 22, 1874 (18 Stat., 194),
relieves the land included therein from all claim on the part of the railroad company.
In that case but one tract was described, and by such description the
relinquishment became absolute, as it was made by the company with
a khowledge of the status of the land therein described.
Here the relinquishment, or waiver, is general, and the character of
the claims included is clearly described. It must therefore first be
shown that the condition exists, before it can be held that the relinquishment applies.
The statement by Carter, before referred to, relative to his settlement upon this tract was made in response to a call from your office
for a corroborated affidavit by Carter showing date of settlement, duration of residence, nature and extent of improvements and cultivation,
and entire connection with the land. As against Carter, I am of the
opinion that he would be bound thereby, but it is not my intention to
make such an award of this land, as will preclude any other person,
claiming an interest therein, from showing by competent evidence that
Carter's claim was such as would be protected by the relinquishment
of the company.
Your decision is accordingly reversed.

MINING C-AIM-NOTICE-RIGHT OF WAY ACT.
EUGENE MCCARTHY.
The published notice of application is sufficiently definite, in the matter of showing
the connection of a mining claim with the public survey, where it identifies
said claim by connecting the same with a corner of a patented townsite, which
is also the corner of a patented placer claim, both of which are connected with
a United States mineral monument.
A mining claim in conflict with a prior grant to a railroad company for station purposes may pass to patent subject, however, to the right of occupancy by the
company as to the part in conflict.

Secretary Noble to the Commissioner of the General Land Office, January
27, 1892.

On October 27, 1885, Eugene McCarthy and Rnut. Benson located
the Kendall Mountain Placer Claim on usurveyed land in Animas
mining district, San than county, Colorado, containing 27.96 acres,
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which was recorded November 2, 1885, in book D 1. page 375, of the
records of said county. On February 13, 1886, said Bensdn conveyed

his interest in said claim to said McCarthy.
On March 30, 1886,said McCarthy made application at the Durango
land office for a patent for said claim.

The register ordered the following notice of said application to be
published in a weekly newspaper f6r ten consecutive weeks, beginning
April 3, 1886,and ending June 5, 1886, which was so, published in the
" Silverton Democrat "Miniig application, -Yo. 587.
UNITED STATESLAND OFFICE,
Duaengo, Colo., Ararhw 30, 1886.

Notice is hereby given that Eugene McCarthy, whose post-office address is Silverton, San Juan county, Colorado, has this day filed his application for a patent for
the Kendall Mountain Placer claim, situated in Animas mining district, San Juan
county, Colorado, and known and designated by the field notes and official plat on
file in this office as Lot No. 2468on the unsurveyed domain, and being more particularly described as follows, to wit:
Beginning at Cor. No. 1 a post marked x2468,whence Kendall mountain bears S
340 12' E, Bear mountain

bears S 730 40' W, Red peak bears N 330 40' W., cor. No.11
townsite of Silverton, which is also cor. No. 6, survey No. 601 Clemmons, et al.
placer bears S 390 5' W. 352 ft.
Thence-Var.
140 35' E.-S 390 5' W. 100 feet to
cor. No. 2, a post marked 2x2468. Thence
580 20' E. 1010 ft. to cor. No. 3, a
post marked 3x2468. Thence N 340 6' E, 1460 ft. to cor. No. 4, a post marked 4x2468.

Thence N 790 55' '5, 1000ft. to place of beginning.
Area-containing 27.96 acres.
Said Kendall Mountain Placer claim is recorded in Book D. 1 page 375 of the records of San Juan county, Colorado.
Adjoining claims, Silverton townsite and survey No. 601 Clemmons et a. placer,
Charles C. Clemmons, et al., claimants.
D. L. SHEETS, Regi8ter.

First publication, April 3, 1886.
Last publication, June 5, 1886.

No adverse claim was filed and said placer claim was entered July
14, 1886 (mineral entry No. 513), and final receipt and certificate were

issued to said McCarthy.for said claim, designated as lot No. 2468.
On July 23, 1886,the Denver and Rio Grande Railroad Company
filed a protest against the issuance of a patent to said applicant for so
much of said placer claim " bounded and described in United States
survey No. 2468 as is included within the following limits, to wit"
Beginning at corner No. 2 of the Kendall Mountain Placer (U. S. Survey No. 2468)
near Silverton; thence S 580 20' E.along the southerly side of said placer a distance
of 165 feet, more or less, to an intersection with the easterly line of the Denver and
Rio Grande Railroad depot grounds; thence northeasterly along said line of depot
grounds a distance of 715 feet. more or less, to an oak post at the northeast corner
of said depot grounds; thence northwesterly 164.59feet to the northeast corner of
Silverton townsite, said corner being on the line between corners No. 1 and No. 2
of aforesaid Kendall Mountain Placer, and 352 feet southwesterly from corner No. 1
thereof; thence
39005' W. along said line between corners No. 1 and No. 2 a distance of 748 feet, more or less, to the place of beginning; containing 2.72acres, more
or less.
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Said protest is based upon the ground that said companyis the owner
and possessor of said 2.72 acres, as part of twenty acres claimed by

said company for station and depot purposes, under the act of Congress
of June 8, 1872 (17 Stat., 339), granting to said company a "right of
way over the public domain," together with such public lands adjacent
thereto as might be needed for station purposes, " not exceeding twenty
acres at any one station."
The papers were transmitted to your office.
By your letter of December 27, 1888,to the local officers, you hold
that as the plat and field notes of the survey of said placer claim describe the claim as being connected with the United States Silverton
locating monument, by a line from a corner of said claim, which is
omitted from said published notice, the latter is insufficient to put
parties on their guard who might desire to file adverse claims, and you
directed a republication

and posting of an amended notice.

You also,

held that "as said placer claim was not located until October 27, 1885,
more than two years after the copy of the station plat was received at
your office,the land was clearly subject to the right of occupation for
station purposes." You also directed that claimant be notified of his
right of appeal.
An appeal was filed in the local office April 22, 1890, by C. M. Frazier,

as attorney for the claimant.
The specifications of error allege that said decision is erroneous,

among other reasons, because,1st-That said Kendall Mountain Placer claim is tied to corner No. 11, townsite of
Silverton, and
2nd-It is tied to corner No. 6 of the Clemmons et al. placer claim; both of which
are patented and tied to the U. S. government monument, for this reason, the claim
is connected with certain corners of the townsite of Silverton, Colo., and the Clemmons et al. placer, which corners are themselves connected by course and distance
to U. S. mineral mnonument.

By your letter of May 5, 1890, you declined to entertain said appeal,
and held said entry for cancellation. An appeal from this decision was
duly taken and the case is now brought before me, and all questions
arising upon the whole record can now be determined upon their merits.
The principal question in the case is whether or not the published
notice sufficiently described the placer claim to comply with the law
and regulations. Section 2325,Revised Statutes of the United States,
requires the claimant of a mining claim to file with the register a certificate of the surveyor-general "that the plat is correct, with such
farther

description

by such reference to- natural

objects, or perma-

nent monuments, as shall identify the claim, and furnish an accurate
description to be incorporated in the patent,>' and the register is di.ected to "Ipublish a notice that such application has been made."
The object of publishing a notice is to afford all parties claiming ad-

versely an opportunity to present their clains, and therefore the notice
should sufficiently "identify " the claim for that purpose.
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With this end in view the regulations of the Department (Mining
Circular 1889,page 22, Sec. 43) require the srveyor-general to
describe the loces of the claim with reference to te lines of public surveys by a line
eonnecting a corner of the claim with the nearest public corner of the United StateS
surveys, unless sch claim be on unsurveyed lands at a remote distance from such
public corner, in which latter case the reference by course and distance to permanent objects in the neighborhood will be a sufficient designation by which to fix
the lties until the public surveys shall have been closed upon its boundaries.

In this case the claim was connected to a corner of a townsite, which
was also a corner of a placer claim, both of which were patented and
connected with a United States mineral monument. Was such a connection sufficient to "identify" the claim?
In Alta Mill Site (8 L. D., 195),it was held that the survey of the
mill site need not be connected with a mineral monument, or corner of
the public surveys, if connection be shown with the lode claimed in
conjunction therewith.

Such secondary connection

of the mill-site

through the survey of the mining claim was held sufficient in law.
It appears by the report of the deputy surveyor-general on file in the
papers of this case, that " The natural center of trade is the town of
Silverton, a place of fifteen hundred inhabitants, which adjoins this
claim on the west."

In case of the Emperor Wilhelm Lode (5 L. D., 685), the survey of
the claim was connected with a corner of the George M. Tibbets lode,

and bounded by the Wyoming lode southwesterly, and it was said-"It'
does not appear that the Wyoming lode ever went to entry, and the
George M. Tibbets lode was not patented until March 6, 1884," or after

'the notice which was given December 26, 1882. Here the implication
is that if the Tibbets lode had been patented when the notice was given
it would have been sufficient.
Surveys of townsites and mining claims are made under public
authority by virtue of acts of Congress, and are therefore officialsurveys of the United States, and certainly when they are patented, such
iurveys are an officialpart of the patents and may then be said to be
public surveys of the United States, within the contemplation of the
law requiring the survey of mining claims to be connected with such
-' public surveys."
A survey of a mining claim is " incorporated ".in the patent by law.
It is then finally and permanently fixed and determined beyond possibility of alteration. The patent is a quit-claim deed from the United
States, and is recorded upon its public records, and is notice to the
-world of all it contains.

The same is true of a patent of a townsite.

In this case the protestant recognizes the survey of this placer claim.
as a legal survey, and bases the survey of said 2.72 acres upon it, and
there is no pretense that any one was misled by the notice, or prejudiced by the omission of the notice to refer to the Silverton monument.
The notice refers to Kendall mountain and Bear mountain, which are
natural monuments, and states that the claim adjoins the Silverton

I
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townsite and the Clemmonsplacer, and connects the survey to a corner
of both which would naturally be a well-known corner in that neighborhood. The omission, if there was one, was technical rather than material, and was that of the register, for which the claimant is not responsible, and as his good faith is apparent, and he has complied with the
law, he should not be put to the expense and delay of a new publication.
and posting of an amended notice.
The grant to the railroad company referred to in the protest was a
grant in presenti, subject to the limitations mentioned in said act. The
supreme court held in Railroad

Company v. Baldwin

(103 U. S., 426^

430), in relation to a similar grant, as follows:
We are of opinion, therefore, that all persons acquiring any portion of the public'
w
lands, after the passage of the act in question, took the same subject to the right of
way conferred by it for the proposed road.

The question arises what is the.exteut of the right of way granted in
this case? It is alleged in the protest that the railroad company "is
the legal owner of the 2.72 acres in dispute. But there is no foundation for this contention. On the contrary, the mineral claimant " is the
legal owner ")of the fee of the land, subject only to the easement in
favor of the company for the particular use and occupation specified in
the grant. The language of the act is,
That the right of way over the public domain, one hundred feet in width on each
side of the tract, together with such public lands adj acent thereto as may be needed
for depots, shops, and other buildings for railroad purposes, and for yard room and
side tracks, not exceeding twenty acres at any one station . . . . be, and the
same are hereby granted and confirmed unto the Denver and Rio Grande Railway
Company.

It is evident that this is a grant of a right of way to said Company
over so much of the twenty acres "as may be needed " for the purposes,
specified.. The company, under these limitations in its grant, is not authorized to use the twenty acres for any other business or purpose than
: as above specified, and this use is to be measured by its " need." If
*the land in dispute is not "needed" by the Company for the specified
purposes, then the mineral claimant can mine the soil and take there-fromthe minerals which belong to him, without infringing upon the
grant to the company. If the company does not, actually use the land
in dispute for station purposes, then it will be presumed not to " need"
it, and so long as this non-user continues the mineral claimant can use,
it for any purpose he pleases, provided he does not thereby interfere
with any present or prospective use that may be needed by the company. If the company should at any time abandon the occupancy of'
the land, or should its right of way be lost or destroyed, the title of the
mineral claimant thereto would become free and unrestricted.
In the Kansas Central Railway Company v. Allen (22 Kansas, 285>
293), it is said that the proprietor of the soil, over which the railroad
company has, an easement, "retains the fee of the land, and his right to
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the land for every purpose not-incompatible with the rights of the railroad company. Upon the discontinuance or abandonment of the right
of way, the entire and exclusive property and right of enjoyment revest
in the proprietor of the soil." U~ponpage 295 it is further said,It is our opinion that it is a question of fact, not of law, whether the necessities
of the railroad demand exclusive occupancy for its purposes, and what use of the
property by the owner is a detriment to, or inteference with, the rights of the road.

And this question of fact, if it should ever arise, would have to be determined by the courts.
The protest alleges that
at the time the said land was located upon and selected by said Denver and Rio
Grande Railway Company, and approved and set apart by the United States for
said company by the Honorable Secretary of the Interior, the same was not known
to be valuable for minerals.

This allegation is substantially found to be true in your letter of
December 27, 1888, in which you say,
As said placer claim was not located until October 27, 1885,more than two years
after the copy of the station plat was received at your office, the land was clearly
subject to the right of occupation for station purposes.

It is said, in Railway Company v. Alling (99 U. S. 463, 475),
The intention of Congress was to grant to the company a beneficial easement
in the particular way over which the designated routes lay, capable, however, of enjoyment only when the way granted was actually located, and in good faith appropriated for purposes contemplated by the charter of the company, and the act of
Congress. When such location and appropriation were made, the title, which was
previously imperfect, acquired precision, and by relation took effect as of the date

of the grant.

The mineral claimant must therefore take the land in dispute (2.72
acres) subject to the right of occupation by said company for station
purposes. It was held in Dakota Central Railroad Companyv. Downey
(8 L. D., it, 120), that any patent granted "which should include a
portion of this grant to the railroad company,must therefore be subject
to that grant, because the grant is already perfect and complete."
Patent may issue to said McCarthy therefore for said placer claim,
but subject, as to that part in conflict, to the right of occupation by
said company for station purposes.
Your judgment is modified accordingly.
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PROOF.

R. R. Co. . STILLMAN.

A timber culture entry of land withdrawn for indemnity purposes is no bar to the
company's right of selection if exercised before the revocation of the withdrawal
becomes effective.
An entry should not be allowed of land while a case involving the right thereto is
pending on appeal.
Special notice of intention to submit final proof should be given a railroad company
where the land is embraced within a pending indemnity selection.
An entry, though irregularly allowed, should not be canceled without giving the
entryman an opportunity to be heard in its defense.

Secretary Noble to the Commissioner of the General Land Office, January
28, 1892.

I have considered the case of the Southern Pacific Railroad Company
v. Edith A. Stillman on appeal by the former from your decision of
April 22, 1890 rejecting its application to select as indemnity the SW
4of Sec. 5, T. 17S., R. 16 E., M. D. M., Visalia, California, land dis-

trict.
This tract is within the indemnity limits of the grant of July 27,1866
(14 Stat., 2i42)to the Southern Pacific Railroad Company, and is within
the limits of the withdrawal of March 19, 1867.
On March 24, 1887, while said order of withdrawal

was still in force,

one George Herring was allowed to make timber culture entry for said
tract of land. The order of withdrawal was revoked by order of August
15, 1887 (6 IL. D., 92) it being said:
The order of revocation herein directed shall take effect as soon as issued, but filings and entries of the lands embraced therein shall not be received until after giving notice of the same by public advertisement for a period of thirty days, it being
the intention of this order that, as against aetual settlement hereafter made, the orders of the Department withdrawing said lands shall no longer be an obstacle.
Rights heretofore attaching both of the company and of settlers, will be decided according to the facts in each case.

Notice was given under this order fixing November 16, 1887,as the
day on which filings and entries might be made for lands within the
limits of such withdrawal.
In the meantime, on October 4, the railroad company had' presented
its application to make selection of the tract here in question as indemnity.. This application was rejected by the local officers,on the ground
that the existence of Herring's entry prevented such selection, from
which action the company appealed. While this appeal was pending
undetermined in your office, erring's entry was, on March 2, 1888,
canceled, but whether on voluntary relinquishment or for other reason
is not shown by the papers now before me, and on the same day Edith
A. Stillman was allowed to make homestead entry for the land. Afterwards, and while the case was still pending in your office,she was allowed to submit final commutation proof without giving special notice
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to the railroad company, and said proof was accepted and final certificate issued thereon under date of November 9, 1888. On April 23 r
1889, the railroad company filed formal protest against the allowance
of Stillman's commutation entry.
In your officeit was held that Herring's entry, by the order of revocation, was relieved from conflict with the railroad claim, and being of
record at the date of the company's application to select, served to
defeat it.
It is clear that Eerring's entry was improperly allowed, and that it
could not serve to defeat an indemnity selection made by the company
prior to the time the order of revocation became effective. While said
order became effective for the protection of actual settlers as of the
date it was issued, it did not become effective as to the allowance of
filings and entries until the expiration of the prescribed period of notice.
The language of the order above quoted clearly shows this. That order
did not, in any way, abridge the right of the company to make selections, but it simply removed the bar that had prevailed against others
acquiring rights to said lands. The railroad company had a right to
make indemnity selections at the time this one was presented, but the
allowance of entries or filings was prohibited at that date. No right
depending alone upon an entry could be acquired during the time the
reception of such an entry was prohibited. Herring asserted no right
as an actual settler, but his rights depended entirely upon his entry. He
acquired no right as against the company's right of selection at the
time he made his entry, and as from that date up until after the company's selection there never was a time when such an entry could properly have been received, it necessarily follows that he did not acquire
any rights to said tract of land as against the said company. The indemnity selection should have been approved unless there was something other than Herring's entry to prevent such action. Stillman's
original entry and also her commuted entry were improperly allowed
while a case involving the right to said land was pending in your office,
and her final proof was submitted without proper notice to the adverse
claimant. Inasmuch, however, as said entry was allowed and entered
on the record, it should not be canceled without an opportunity being
afforded the entryman to be heard in its defence. In this connection,
it may be said that the record before me does not show that any action
was ever taken on the company's protest against this entry.
For the reasons herein given, your decision rejecting the company's
indemnity selection is reversed, and the case is returned to your office
with instructions to give Stillman notice that she will be allowed thirty
days from the receipt thereof within which to show cause why her entry
should not be canceled, or why-the railroad company's selection should
not be approved. You will thereafter take such steps in the matter as
circumstances may require.
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COAL:LAND-CHARACTER OF PROOF.
RUCKER ET AL. V. KNISLEY.
In determining the character of land alleged to be chiefly valuable for coal, the extent of the deposit may be shown by the testimony of geological experts, and
practical iners, taken in connection with the actual prodeiction of coal.

Secretary

j\Toble to

the Commissioner of the General Land Office, anuary
28, 1892.

On March 30, 1889, Atterson W. Rucker filed coal declaratory state-

ment (No. 1911), for the S of NW and S J of NE J of section 17, T.
27S., R.67 W., alleging possession February 20, 1889,at Pueblo, Colorado.
OnAprillO, 1889,Jefferson Knisley made homestead entry (No.5858),
for the S I of NE j, and the N 3 of SE I of same section..
On April 19, 1889,Clifton Marshall tendered coal declaratory statement for the N 0of SW , and N X.of SE l of said section, but the same
was rejected for conflict with nisley's entry.
On August 29,1889,Knisley applied to make commutation proof, and
October 28, 1889, was set for taking said proof.
On October 4, 889, Milo I. Slater, as agent for said Rucker and

Marshall and other coal claimants, for certain described lands in that
vicinity, including that in dispute, filed affidavit of protest against the
allowance of said proof, alleging that said lands " are chiefly valuable
for coal," and that certain parties were " fraudulently seeking to obtain
a title to the greater portion of said described lands under the homestead laws," and applying "for a hearing to determine the character of
said lands." A hearing was ordered br October 22, 1889,to determine
the character of said lands, when the parties appeared and the evidence
was begun. A large amount of testimony was taken showing the character of the land in dispute, and of other lands adjoining, under an
agreement of counsel that eight other cases were to be decided by the
result in this case, so far as the character of the land is concerned.
Knisley made final proof October 28, 1889, but did not appear as a wit-

ness on the trial as to the character of the land.
The nine coal claimants filed or offeredto file on nine separate quarter
sections, but lying in one contiguous tract in sections 17, 18, 19 and 20,

in said township, and containing 1440acres in the aggregate.
Under these circumstances testimony was introduced and allowed as
to the general character of the whole tract, as well as of that particularly in dispute.
It was shown that a coal ravine (Arroyo Carbon ") runs through the
north-west corner of section seventeen, the middle of section eighteen,
and the westerly portion of section nineteen, and that there are outcroppings of coal through these sections along the course of said ravine,
showing veins of coal from four to six feet in thickness. That there is
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another ravine through section twenty, in the southerly portion of said
tract, and in section sixteen on the west, in which, shafts have been,
sunk, apparently striking the same veins of coal at a depth of some
seventy feet. That said section sixteen is owned by the Pinon Fuel
Company, in connection with other coal lands adjoining, where coal

*.
mining operations are carried on. That a shaft was sunk in the center
of section twenty, and coal was struck at a depth of sixty-five feet, and

another shaft was sunk on the line between sections seventeen and
eighteen, which struck a vein of good coal six feet in thickness. That
a drill hole was bored on the south line of Knisley's claim, and struck a
vein of coal at a depth of fifty feet, and penetrated, into it three and
one-half feet without going through it.
Prof. Arthur Lakes, Professor of Geology in the State School of
Mines, after an examination of the tract, testified that the land in dispute was " certainly and absolutely " coal land, and that the entire vein
" certainly " underlies the whole one hundred and sixty acres.
On the other band the land lies on the divide between the uerfano
and Cncharas rivers, and is the highest point in the township but one;
is dry and arid, and, owing to its altitude, is difficult to irrigate; that
it can only be utilized for grazing, and will bear no crops without irrigation; that it affords no water for even domestic purposes, and is of
very slight value for agricultural purposes and even for grazing.
Testimony was also introduced of admissions of several of the home-

stead contestees, that they were hired at $50 per month to enter these
lands as homesteads, make commutation proof at the end of six months,
and when title was thus acquired to the lands, to transfer them to
Harry A. Gross and H. De Witt Brown, to be afterwards utilized as
coal lands; and that the defendant Knisley was one of those hired in
this manner.
On March 18, 1890, the local officers rendered their joint opinion that

said land was mineral (coal) in character, and recommendedthe cancellation of Knisley's entry, reviewing the testimony at length, and expressing the opinion that some of the witnesses fornthedefendants were
unworthy of credit.
An appeal was taken from said decision, which was reversed by you
by letter dated October 11, 1890. An appeal now brings the case before
me.

The pre-emption act (section 2258 Rev. Stats.) exempts from entry
"lands on which are situated any known salines or mines."
The supreme court, in the case of the Colorado Coal Company v.

United States (123 U. S., 307, 328),in which they construe this proviIsion,with reference to coal mines, say:
We hold, therefore, that to constitute the exemption contemplated by the pre-emption act, under the head of " known mines," there should be upon the land ascer_
tained coal deposits of such extent and value as to make the land more valuable to
be worked as a coal mine, under the conditions existing at the time, than for merely
agricultural purposes.
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In Dughi v. Harkins (2 L. D., 721),it is said that the land must appear as mineral in character "as a present fact," and "from actual
production of mineral." And this rule is approved in Davis' Admr. V.
Weibbold

(139 U. S., 507, 522).

Applying these tests to the evidence in this case, I am satisfied that
the land in dispute is coal land within a fair interpretation of the
statute. Coal has actually been produced as a present fact to a sufficient extent to indicate the character of the land. It is shown that a
vein of coal underlies the tract at a depth of fifty feet, and at the most
remote point from the coal ravine, where it outcrops near the, surface
to a thickness of six feet. The testimony of the geological expert,
and that of the practical miner, coincide in the conclusion that this
coal vein extends under the whole tract. It is a matter of theory,
derived from well established indications and conclusions of both geo-,
logical science and practical mining, and wherever the land is tapped
by shaft or drill the theory is reduced to fact, and the coal is found.
This evidence, while circumstantial, cannot be rejected without disregarding the results of science and of experience, and, taken in
connection with the actual production of coal at one point, leaves no
doubt in the mind that the land is coal land, and much more valuable
for coal than for. agricultural purposes. While the actual production
of coal as a present fact has not been so abundant and satisfactory on
this particular quarter section as would be expected ordinarily, it is
reasonably sufficient, in view of the limited time in which these various
'coal developments had to be made, and of the acts of force and obstruction resorted to by the homestead claimants; in the filling in of
the drill hole and the carrying away of mining tools and appliances,
and of similar acts elsewhere on the whole tract. It does not lie in the
mouth -ofthe defendant to complain of any deficiencyin this respect,
whether occasioned by himself or his coadjutors.
Your judgment is reversed.
ISLAND-SIURVEY-RIPARIAN PROPRIETOR.
BENJAmiBN E. PETERTIAN.
UInderthe law of Oregon the title of the riparian proprietor on navigable streams
and lakes extends only to the water's edge. The right which remains to the
proprietor beyond the water's edge is only an easement which can not be conveyed.
An application for the survey of an island.should be allowed where it appears that
said island was omitted from the survey of the adjacent land, and has not been,
disposed of by the government.

Secretary Noole to the Commissioner of the General Land Office, January
28, 1892.

With your letter of August 3, 1891,you transmit the application of
Benjamin E. Peterman, of Linkville, Oregon, for the survey of Bear
Island7 situated in Big or Upper lKlamath Lake, in sections 19 and 24,
township 36 south, ranges 7 and 8 east, W. M., Oregon.
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It is shown that the island contains about one hundred and forty
acres of land; that the width of the channel between the island and the
main shore is one and a quarter miles on the west side, and more than

three miles on the east side; that the depth of the waters is about one
hundred feet, and the island is about three hundred feet above high
water and fit for agricultural purposes.
It appears that part of the land bordering on the east side of the lake
has never been surveyed-it is now known as the Klamath Indian Reservation; a small tongue of land extends up into the lake on the south
side, the northern end of which is represented as opposite the island,
and about one and a quarter miles distant therefrom. This tongue of
land was surveyed and subdivided into lots, and, on July 28, 1866,was
selected by the State for the purpose of internal improvement, under
the act of September 4, 1841,and the selection was approved February
20, 1867 (list 3).

In the case of Parker v. West Coast Packing Co., 17 Oregon, 514, it

is said:
The land below high-vater mark upon a navigable river and which constitutes a
part of its bed belongs to the state in its sovereign capacity, subject to the riparian
Tights of the owner of the land above and adjacent thereto. The state, however,
can not sell it nor can the state control its use, except to increase the facilities
for navigation and commerce. Nor can the riparian proprietor grant such land or
any right thereto, except such right as he himself is entitled to enjoy.

It would seem from the above quotation that by the law of Oregon
the title of the riparian proprietor on navigable streams or lakes extends only to the water's edge. The right which remains to the proprietor beyond the water's edge is only an easement-an incorporeal
hereditament-which can not be conveyed. Nor can the State sell or
control its use, except to increase its facilities for navigation.
In this regard the law of Oregon is similar in many respects to the
law of Massachusetts, Maine, and New Hampsllire, where the common
law as to riparian rights has been disregarded; it is unlike that of
other states, as New York, New Jersey, Ohio, Michigan, Indiana, and
Illinois, where the rule of the commonlaw prevails.
I do not think the island in question belongs to the state.
The official plat showing fractional sections 24 and 25, in township

36, range 7 east, indicates no island thereon in the locality represented
upon the diagram sent with the application. But, from the description
given, it is evident that the island existed at the time the survey of the
aforesaid tongue of land was made, and that it was omitted therefrom.
As said in the case of Webber v. The Pere Marquette Boom Company, 62 Mich., 626.
To give the Commissioner jurisdiction to act, two facts must exist:
1. There must have been an island which was omitted from the survey when the
adjacent territory was surveyed.
2. The land must not have been previously conveyed by the United States.
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Both these reasons appear to exist in favor of the survey, as applied
for.

Since no riparian rights are involved, the question of service upon
the proprietors bordering the lake need not be discussed.
Your recommendation for the survey of the island is accordingly approved.
RIGHT OF WAY-STATION

GROUNDS.

GRAND ISLAND AND NORTHERN WYOMING R. R. Co.
A selection for railroad puarposes, nder the act of March 3, 1875,of a tract exceeding twenty acres in area cannot be approved.
The right of selection for station purposes islimitedtolands adjoiningthe copany's
right of way theretofore acquired.

Secretary Noble to the Commissioner of the General Land Office,January 29, 1892.

I have before me your letter of the 18th instant, enclosing a plat filed
by the Grand Island and Northern Wyoming Railroad Companyunder
the provisions of the right of way act of March 3, 1875,which shows
a tract selected by the company for the purpose of a ballast pit, side
tracks and other railroad uses.
You recommend that the plat be not approved because it is not on
the main line of the road, that it is but about seven miles east of a
station, the plat of which has been heretofore approved, and that it
contains more than twenty acres of land.
This plat has been examined and the tract involved is found to be
one-fourth of a mile south of the line of the ompany's road, and, as
shown, the company contemplates reaching the tract by what is designated as a proposed track.
In reply I have to state that the excess in area of the tract above the
legal limit of twenty acres, is, in itself, a sufficient reason for acting in
accordance with your recommendation. Yet, should its area be modified to come within the law, the plat would still be subject to objection
by reason of the tract being separated from the company's right of
way.

The words of the act granting grounds for station purposes are:
"also ground adjacent to such right of way for station buildings "' etc.
The scope of the word " adjacent in this act as used-in connection with
the appropriation of material for construction purposes, in the absencte
of any decision of court thereon, is held to be confined to " the tier of
sections through which the right of way extends . . . and perhaps
an additional tier of sections on either side" as set forth in departmental
decision of January 10, 1889, in the case of the Denver and Rio
Grande Railroad Company, 8 L. D. 41.

There is however a marked distinction between the case above cited
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and the one utnder consideration. The right to take material from the
public lands does not involve permanent occupancy or appropriation of

the grounds thus made use of. The right of selection for station purposes does involve such occupancy or appropriation,

and carries with it,

by necessity, for the uses designated in the act, connection by rail between the line of the road of the company filing the plat and the grounds
so selected. This being the fact it follows that such grounds must so
adjoin the right of way as to enable them to be reached, by means of
rail communication without traversing public lands, and thus utilized
as contemplated. To determine otherwise, in view of the fact that right
of way extends bat one hundred feet on each side of the central line of

road, would secure to the company applying, a tract of land it could
not reach by rail, because the law does not authorize the construction of
railroads on the public lands beyond the line of the right of way secured by the approval of a map of definite location.
It must, therefore, be held, in order that the provision of the right of
way act relating to station buildings etc. may be of use to the beneficiaries under the act, that such grounds be so selected that they can be
rendered available without transgressing the right of way theretofore
acquired.

The plat is returned herewith unapproved.X

RIGHT OF WAY-STATION GROUTNDS.
Rio

GRANDE GNNISON

RYr. CO.

An application to select station grounds should not be submitted until the company
has secured the approval of its right of way.
A plat showing proposed station grounds extending one mile and a half along both
sides of the line ot road, and seventy-five feet in width, vil not be approved.

Secretary Noble to the Commissioner of the General lEand Office, February 2, 1892.

I have received your letter of the 18th ultimo, transmitting a plat
filed by the Rio Grande Gunnison Railway Company luder the provisions of the right of way act of March 3, 1875 (18 Stat., 482), and show-

ing a tract of twenty acres of land in Colorado selected by the company
for station buildings, etc.

You state that the company has not filed a map of definite location
of its line of road through the township in which the selection is situated, and call attention to the fact that the tract represented on the
plat is more than one mile in length. By reason of these objections
you recommend that the plat be not approved and it is so returned
herewith.
It is held by the Department that station grounds are required by
the act to adjoin right of way previously secured by approval of maps
of definite location. See letter of the 29th ultiio in case of the Grand
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Island and Northern Wyoming Railroad Company. This company has
not secured such right of way hence its plat is submitted rematurely
and without warrant. Again these proposed station grounds extend one
and one half miles on both sides of the line of road laid clownon the
plat, and are but seventy-five feet in width on either side thereof. In
my view a selection of such length is not required for the necessary
uses contemplated under the right of way act, and if without other objection it would not receive favorable action at the hands of the Department.
SURVEY-MEANDERED LAIE.
INSTRUCTIONS.
If none of the lands or lots contiguous to a former non-navigable meandered lake or
pond have been patented, or applied for under the general land laws, the land,
previously covered by the water of such lake or pond, may be surveyed and disposed of as government land, if it has become dry and fit for agricultural use.

Secretary Noble to the Commissioner of the Generat Land Office, January
12, 1892.

I am in receipt of your letter of July 24, 1891,transmitting a copy of
a letter from the United States surveyor-general of South Dakota,
dated July 11, 1891, addressed to you, asking instructions as to the
survey of islands and beds of meandered lakes; applications therefor,
contracts and compensation, surveys in general, etc. You ask specifically for instructions as to how to proceed in the future as-to the survey of lands within meandered lakes, should such applications continue
to be allowed on the principle announced in the case of James Popple
et al.

(12 L. D., 433.)

The Popple case (supra) was overruled in the case of John P. Hoel
(13 L.D., 588). The latter case was based on the case of [ardin v. Jordan (140 U. S., 371), decided May 11, 1891, twelve days after the Popple
case was decided.

The practice of denying such applications, in force before thePopple
case was decided, wil], in general, be continued. If, however, it should
appear that none of the lands or lots contiguous to a former non-navigable meandered lake or pond have been patented, or applied for.under
the general land laws, I see no reason why the lake-if it has become
dry and fit for agricultural purposes-should not be srveyed and disposed of as government lands.
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PRE -E.frPTION-TRANSMUTATION-NOTICE.
RUMALDO AESTAS.

The transmutation of a pre-emption filing to a homestead entry should not be allowed without notice to adverse claimants.

First Assistant Secretary Chandler to the Co?,missionerof te General
Land Office, January 29, 1892.
Rumaldo Mestas has appealed from your decision of June 30, 1890,

holding in effect that he must give notice to the adverse homestead
claimant (one Jose Nuanes) before be can be allowed to transmute into

a homestead entry his pre-emption filing for the SE. 1 of the NW. i,
the SW. I of the NE. , the NE. -1of the SW. A,and the NW. of the
SE.

In

of Sec. 23, T. 30 S., R. 65 W., Pueblo land district, Colorado.

The rule of the land department in cases where a pre-emptor desires,
to transmute his filing into a homestead entry is set forth in Wolf v.
Struble (1 L. D., 449):
In cases where pre-emption claimants apply to transmute their filings, they will
be required to give notice to subsequent homestead claimants, who will be allowed
to contest the application to transmute. If the validity of the pre-emptor's claim is
not impeached, the adverse homestead entry will be canceled and the transmutation
allowed.

The appellant presents no reason why he should not be required to
give notice to the adverse homestead claimant in accordance with the
ruling above quoted.

PFE-EMPTION

Your decision is therefore affirmed.

ENTRY-SECTION

7. ACT OF MARCH 3, 1S91.

ALONZO W. CHILDERS.
Where an entry is susceptible of confirmation in the interest of a transferee under
the body of section 7, act of March 3, 1891, and is also within the confirmatory
provisions of the proviso to the same, it should be adjudicated under the proviso, but this rule should not be enlarged by construction.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, February 3, 1892.
Alouzo W. Childers, on June 16, 1883, made pre-emption cash entry
of the NWJ of Sec. 4, T. 2 N., R. 29 E., La Grande land district, Oregon.

OnFebruary3,188 , SpecialAgent McCormick,of your dffice,reported:
That he had made a personal examination of said tract, and found no evidence
that claimant had complied with the law in good faith in the matter of residence,
cultivation, and improvements; that claimant conveyed the land to James H. Cavanaugh June 18, 1883,in accordance with a contract made before final proof, Cavanaugh furnishing the final proof money and procured the witnesses; that the land
is now in the possession and occupancy of Carl Ellier, who has substantial improvements thereon, he having purchased from Cavanaugh August 15, 188', and assumed
and paid the mortgage held by the Oregon Mortgage Company, of Edinburgh, Scotland.
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On February 3, 1887, you held the entry for cancellation. Ellmer
applied for a hearing, which was had in May, 1888. On December 30,

1890, you held the entry for cancellation. Elimer appeals to the Department.
Your decision finds that the transfer from Childers to Cavanaugh was
fraudulent; but no fraud has been found on the part of the final transferee, Ellmer-who, so far as appears from the record, purchased in good
faith and for a valuable consideration. ilence the entry might be confirmed under section 7 of the act of March 3, 1891, " To repeal timber-

culture laws, and for other purloses "-notwithstanding the finding of
fraud on the part of the entryman and his immediate transferee. (Shepherd v. Ekdahl,

13 L. D., 537).

By a comparison of dates it will be seen that no action looking to the
cancellation of the entry was taken until more than two years after the
date of issuance of the receiver's receipt u-ponfinal entry of the tract;
and no contest has been filed against it. It therefore comes within the
terms of the proviso to section 7, of the act of Alarch 3, 1891 (supra).
It is the ruling of the Department that where an entry is susceptible
of confirmation in the interest of a transferee under the body of said
section 7, and is also within the confirmatory provisions of the proviso
to the same, it should be adjudicated under the proviso (Samuel M.
Mitchell, 13 L. D., 55; Columbus Harp, ib., 58). This rule is correct,

but it should not be enlarged by construction.
Your decision is therefore reversed; and the papers transmitted with
your letter of February 7, 1891,are herewith returned in oder that
you mlayadjudicate the case under the proviso to said section 7, in accordance with the instructions to chiefs of divisions (12 L. D., 450).

WAGON ROAD GRANT-ADJUSTMENT.

Coos

BAY WAGON ROAD CO.

The necessity for judicial proceedings to recover title where lands in excess of a
grant have been certified is not obviated by matters of defense that may be set
up as against such action.

Secretary Noble to the Commissioner of the General Land Office, February 1, 1892.

I have considered the adjustment submitted in your letter of January 13, 1888, of the grant made by the act of Congress approved
March 3, 1869 (15 Stat., 340), "to aid in the constructionL of a military

wagon road from the navigable waters of Coos Bay to Roseburg."
This grant was "to the extent of three sections in width on each side
of said road,", with the right of indemnity within six miles of the line
of the road.
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The facts relative to said adjustment, as stated in your letter, are as
follows:
The Governor of Oregon, on September 19, 1872, certified to the construction of
the completed road from Coos Bay to Roseburg, a distance of 62 miles and 41 chains.
The whole area of the grant, as determined by careful examination, is 99,819.35
acres.
There have been certified and patented under the grant in the three mile limits
59,869.91acres; and 6,169.34acres in said limits remain vacant and subject to selection and patent, making 66,039.25acres apparently subject to the grant within the
primary limits.
There have been certified and patented to the company as indemnity lands
44,139.30 acres, making in all 110,178.55 acres, or an apparent

excess of 10,359.20

acres over the amount the company is entitled to.

Your letter states that the certifications include 1,099.59acres outside
the limits of the grant; also, 30,044.46acres within the primary limits
of the prior grant for the Oregon and California Railroad Company,
under the act of July 25, 1866 (14 Stat., 239).
You state that you do not think the government is called upon to
take any action looking to the recovery of the latter class, and with
this I agree, but you seem to treat this fact as sufficient to relieve this

Department from.taking proceedings to recover the excess clearly shown
by the adjustment. I do not think this fact should be taken into consideration in the matter of the recovery of the excess shown, for, while
it may be held that these 30,000 acres were erroneously certified on account of the wagon road grant, yet a judgment of the court is necessary;
further, this is purely a matter of defense and should not be raised by
this Department, but left to the company to plead, if relied upon in
defense of the action when brought.

You called upon the company to reconvey only those tracts shown to
be without the limits, and it responded that it was unable to do so, as
the lands had been sold.
I have therefore to return, herewith, the papers accompanying your
letter of January 13, 1888,and direct that the excess be identified by
including those tracts farthest from the line of the road. This will include the 1,099.59acres outside of all limits, and should be separated
from the remainder of the excess, so that a judgment may be obtained
on either theory.
It is very necessary that this matter be given early attention, as persons have been erroneously permitted by the local officersto enter those
tracts embraced in the certifications outside of the limits of the grant,
and many inquiries are received at this Department relative to their
status.
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DESERT LAND-HOM1MESTEAD
ENTRY-RELINQUISHMENT.
IIAGGIN V. DOHERTY.
By the express terms of the act of August 30, 1890, a homestead entry, made in
good faith, of land subject to the arid kind act of October 2, 1888, is protected,
and may be perfected if not located or selected for a reservoir site.
On the relinquishment of a desert entry the land covered thereby is open to settlement and entry without further action on the part of the General Land Office.
A claimant under an alleged assignment of a desert entry must show the fact of such
assignment, and that it was made prior to April 15, 1880.

First Assistant Secretary Chandler to the Commissioner of the Generat
Land Office,February 2, 1892.
On April 19, 1877,Thomas Chapman made desert land entry (No.
140), embracing the SW i of section 10, T. 29 S., R. 27 E., M. D. base

and meridian, at Visalia, California.
On February

5,1889, George C. Doherty filed his application

(No.

7005),to make homestead entry of the same tract, and at the same time
filed the relinquishment of said Chapman of his said entry, which was
thereupon canceled.
On August 26, 1889,Doherty gave notice of. his intention to make
final proof to establish his claim to said land at said land officeon January 10, 1890.

On said latter date a protest in the name of James B. lilaggin by
George C. Gorham, jr., his attorney, sworn to by William B. Carr, as
agent for said flaggin, who was absent from the State, was filed in the
local office, alleging that said Chapman had, prior to his said relinquishment, assigned his desert land entry to said ilaggin.
There was also filed at the same date the protest of said Carr, alleging that the land embraced in sail homestead entry is desert land, and
"lies in such situation that it may be irrigated from storage reservoirs
in the Sierra Nevada mountains."
Said final proof was received on January 10, 1889,and thereafter, and
a hearing was had on said protests, and both parties were fully heard.
The register ruled that said Doherty should prove, on said hearing,
that the land in question was not desert land, and that the protestant
might introduce evidence as to the desert character of said land, basing
his ruling upon the act of October 2, 1888 (25 Stat., 526), and the instructions of August 5, 1889 (9 L. D., 282).
After a lengthy hearing the local officers, on August 18, 1889, de-

cided that although the land in dispute is desert or arid land, yet as
the homestead claimant had " acquired a valid interest in a water right
for irrigation purposes under an appropriation made by his grantors
prior to the passage of the act of October 2 1888,his entry is not in
conflict with the provisions of the statute, and should be allowed" The
protests were dismnissed,and the final proof of said Doherty was passed
to entry.
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No appeal-was taken from this decision, but the papers were transmnitted to your office.

By your letter of September , 1890,you held Doherty's entry for
icancellation, as in conflict with Chapman's desert land entry.
An appeal now brings the case before me.
By the act of August 30, 1890 (26 Stat., 371, 391), it is provided that
so much of the act of October'2, 1888,
as provides for the withdrawal of the public lands from entry, occupation, and settiement, is hereby repealed, and all entries made, or claims initiated in good faith
and valid but for said act, shall be recognized and may be perfected in the same
manner as if said law had not been enacted, except that reservoir sites heretofore
located or selected shall remain segregated and reserved from entry or settlement as
provided in said act, until otherwise provided by law.

The former instructions relating to said act of October 2, 1888,were
rescinded. See arid land circular (11 L. D., 296).
*By the act of March 3, 1891, section 17 (26 Stats., 1095, 1101), it is

farther provided,
that reservoir sites located or selected . . . shall be restricted to and shall contain only so much land as is actually necessary for the construction and maintenance
of reservoirs; excluding so far as practicable lands occupied by actual settlers at the
date of the location of said leservoirs.

As it does not appear that the land in dispute has been ",
located or
selected" for reservoir sites, and as the entry of Doherty was made in

good faith, it must, by the express terms of the act of August 30, 1890,
above cited, "be recognized and may be perfected in the same manner
as if said law (act of October 2, 1888)had not been enacted."
On the relinquishment of Chapman the land covered by his entry was
open to entry and settlement by.Doherty without further action on the
part of the Commissioner. Circular of June 28, 1887 (5 L. D., 708, 712,
Sec. 15); Mary Stanton (7 L. D., 227); Zelia J. Fuller (8 I. D., 371);
Belliveaux v. Morrison (8 L. D., 605); Fraser v. Ringgold (3 . D., 69);
Yates v. Glafeke

(10 I. D., 673).

It was held in the case of S. W. Downey (7 C. La.O., 26), decided April

15, 1880,by Secretary Schurz, that desert land entries were not assignable. This decision was re-affirmed by Secretary Teller December 1,
1884, in the case of David B. Dole (3 Ia. D., 214).

The burden of proof was upon Haggin to show a valid assignment to
him ef Chapman's entry, prior to April 15, 1880,in order to defeat Doherty's entry. This he has failed to do. Neither Haggin or Chapman
appeared as a witness at the hearing. No assignment of the entry of
Chapman was produced, or is recorded upon the records of Kern county,
where the land lies, or upon the records of the Visalia land office. It
does not appear that the alleged assignment was in writing, or when it
was nade. It is in evidence that Doherty paid Chapman $1,100.for his
improvements and relinquishmneut,and that he also paid $100.for the
reliquishment

of Eliza M. Powell, who bad applied to make homestead
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entry. Doherty has put valuable improvements on the land and made
it his continuous residence. His entry should remain intact.
-Uponinquiry at your officeit is ascertained that your decision of September 6, 1890,was based upon the fact that Chapman's entry still appeared intact upon your records, and that the relinquishment and cancellation of his entry either had not then been transmitted to your office,
or, if reported, had not been entered upon your records.
Your judgment is reversed.
TIMBER LAND ENTRY-MARRIED WOMAN.
ELLEN YOUNG.
A married woman is not entitled to purchase timber land under the act of June 3,
1878,except with her separate money, in which her husband has no interest or
claim.

First Assistant Secretary handler to the Coianissioner of the General
Land Office, February

2, 1892.

The land involved in this appeal is the NE. Sec. 1, T. 18 N., . 11
W., Seattle, Washington, land district.
It appears from the record that Ellen Young made application to purchase the land in controversy as timber land, under the act of Congress of June 3, 1878, October 23, 1888. Pursuant to published notice
she submitted final proof January 31, 189. This entry was made the
subject of investigation by a special agent of the Department, who, on
March 6, 1889,procured an affidavit from the claimant in which she
says:
I made this application with my own money, earned by washing and ironing, selling milk and butter and eggs, and from the sale of prop erty owned by my husband
in Aberdeen.

May 13, 1890, the register rejected the proof offered "because no
money was tendered at the time of final proof; 2nd, did not purchase
the land with her separate money." From this decision claimant appealed and you by letter of December 4, 1890,affirmed said rejection,.
on the ground " that part of the noney, at least, was owned jointly by
the claimant and her husband," whereupon she prosecutes this appeal,
assigning as error, your action in holding that claimant's case fell
under the operation of paragraph 5, of the circular of May 21, 1887 (6L. D., 114).

The circular referred to, among other things pertaining to this class
of entries by married women, provides that " she shall make affidavit
at the time of entry that she proposes to purchase said land with her
separate money, in which her husband has no interest or claim." It is
difficult to understand

how your decision, under the showing made,

could have been otherwise than in affirmance of the action of the local
officers.

Your judgment is affirmed.
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TIMBER CUTTING-RAILROAD LIMITS.
NORTHERN

PACIFIC

UR. R. Co.

Permits will not be issued under section 8, act of March 3, 1891,to cut timber from
the unsurveyed lands within the primary limits of the Northern Pacific grant;
in the absence of a showing that the land is mineral in character.

Secretary Noble to the Gommissioner of the General-Land Office, February
3, 1892.

I have considered the question presented in your letter of January
20, 1892,relative to the granting of permits, under the. 8th section of
the act of March 3, 1891 (26 Stat., 1093), to cut timber from the unsurveyed lands within the primary limits of the grant for the Northern Pacific Railroad Company.

Your letter states that:
This officehas received a large number of applications for permits to cut timber
from unsurveyed public lands in Montana. Forty or more protests against the
granting of such applications have been filed by and in the interests of the Northern
Pacific Railroad Company. These protests are not only against the particular applications named therein., but generally against the granting of any permit to cut tim.
ber from the unsurveyed public lands within the limits of the grant to said railroad

company. . .. ..

..

.. .... .. .. . . . . .

I have deferred action on any application against which such a protest has been
filed, lest complications might arise that would, in the future, involve the government in a controversy with the railroad company as to the rights of the latter, either
for indemnity in lands or in money.

I deem it.-unnecessary to here consider the special claims made by
the company in its protest.
Under the acts of Congress making a grant to aid in the construction
of this road, which is a grant in presenti, the title passes to all lands of
the character described therein, free from claims or rights at the date
of the definite location of the road, whether surveyed or unsurveyed.
The road has long ago been located and constructed through the
State of Montana, in which the tracts specially referred to in your
letter lie.
Until surveyed, it can not, with any degree of certainty, be held that
any particular piece of land will, upon survey, form a part of an even
numbered section, and in the absence of a showing that the land is
mineral in character,'no disposition should be made of any of the lands
within the limits of said grant, nor any permit issued to remove timber
from the same prior to the survey by the United States.
MOTION FOR REVIEW-NOTICE-TRANSFEREE.

CHARLES

C. FERRY.

It is incumbent upon a transferee who alleges on motion for review, that a decision
has not become final as to him for want of notice, to affirmatively show- that a
statement of his interest was on file in the local office.
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Secretary Noble to the Comnmissionerof the General Land Office, January 29, 1892.

Charles F. Fisher, transferee of Charles C. Ferry, has filed a motion
for review and reconsideration of departmental decision of May 25, 1888,.

holding for cancellation Ferry's pre-emption cash entry for the SE. i of
See. 33, T. 113, R. 65, Huron land district, Dakota, with a view-to hav-

ing the same confirmed under the 7th section of the act of March 3,
1891 (26 Stat., 1095).

The entry was finally cancelled by your office,in pursuance of said
departmental decision, on June 13, 1888.

The transferee contends, however, that inasmuch as he received no
notice of said decision until informed thereof by register's letter of May
16, 1891, the decision had not become final as to him, and that his mo-

tion for review, filed ten days later (May 26), saved his rights in the
premises; hence that the entry should be confirmed to him under See.
-7 of the act above cited.

If the transferee had on file in the local office a statement showing
his interest in the entry, he was entitled to notice of its cancellation;
Iotherwise he is estopped fom calling in question the validity of the
proceedings against it. See Cyrus H. Hill, 5 L. D., 276; A. A. Joline,
ib., 589; American Investment Company, ib., 603; Van Brunt v. Hammon, et al., 9 L. D., 561; John J. Dean, 10 L. D., 446; Otto Soldan, 11
L. D., 194; Robinson v. Knowles, 12 L. D., 462.

Moreover, it devolves upon the applicant to show that 'he had filed
in thelocal office a statement of his interest (Robinson v. Knowles,
suiqra). I find nothing in his motion, nor elsewhere in the vecord trans-,
mitted, to show that he had done so.
As no sufficient ground for the review and reconsideration prayed
for is shown, the motion is denied.

TIMBER CULTURE ENTRY-PRELIMINARY AFFIDAVIT.
:

HOLMES V. HOCKETT.

An entry should not be allowed on an application and preliminary affidavit executed
while the land is not legally liable to disposal.

First Assistant Secretary Chandler to the Commifssionerof the General
Land Office, February 3, 1892.

On February 5, 1890,Asa R. Hockett presented at the land officeat
Garden City, Kansas, his application to make timber culture entry of
the NW i section 9, T. 34 S., R. 36 W., also $14 as fees.

This applica-

tion was accompanied by the usual timber-culture affidavit sworn to
January 31, 1890. On said February 5, 1890,these papers and money
were returned by the register, as appears by his letter of that date, for
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the reason that the affidavit was not signed by Hockett's name in full.
No entry was made of this transaction on the books of the local office.

At this date the land was embraced in the timber-culture entry of
William McCullough, which was contested by Robert F. Holmes.
On February 21, 1890, the entry of McCullough was canceled by
your order of February 18, 1890. On said February 21, 1890, Hockett

again filed his application dated January 31, 1890,to make timber-culture entry for said tract, accompanied with said former affidavit properly signed, but of even date with the application, and with the usual
fee, subject to the preference right of said Robert F. Holmes.
On March 20, 1890, James J. Holmes presented his own application

to make timber-culture entry of said tract, with the proper fees, also
accompanied with a waiver of his preference right made by said Robert
F. Holmes.
The local office rejected the arplication of James J. Holmes because
said land was already appropriated by the application of said Hockett,
and thereupon the former appealed.
By letter of Jly

21, 1890, you affirmed their decision.

An appeal now brings the case before me.
One of the specifications of error is that,On Jan'y 31, 1890,and Feby. 5, 1890,the tract applied for by Hockett was covered
by the uncanceled entry of one William McCullough, and was not subject to entry.

The second section of the act of June 14, 1878 (20 Stat., 113), provides,
That the person applying for the benefits of this act shall, upon application to the
register of the land district in which he or she is about to make such entry, make
affidavit, before the register or receiver, or the clerk of some court of record, or officer authorized to administer oaths in the district where the land is situated, etc.

In this case the affidavit was made before a notary public in La Fayette, within the Garden City land district.
Th the case of Hiram Campbell (5 C. L. O., 21), it was held.thatWhere the party pursues this course, a sound discretion must be exercised by the
local officers,and a reasonable time allowed for the transmission of the affidavit to
the local land office. But in no case can an affidavit made while the land is appropriated, under the provision of law, be received. To allow such a course would be
an encouragement to the sale of claims on the part of settlers, a practice not recognized by law, or sanctioned by this Department.

In consequence of. this decision, rendered December 22, 1877, the
circular of January 8, 1878 (4 C. 1. O., 167), was issued, in which the
local officers were
instructed not to take or hold in your possession such papers, nor recognize them
when presented by attorneys, where you know them to have been actually made by
the applicant at a date prior to the time when the land applied for was legally liable to disposal by you.

This doctrine was applied in the case of Johnson Barker (1 L. D.,
164); and of Staab v. Smith (3 L. D., 320).
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Hockett's first application and affidavit, both dated and made January 31, 1890, and tendered at the local office on February 5, 1890, should

have been rejected-on the ground that the land was not then subject to
disposal because embraced in McCullough's entry, which was still uncanceled.

His application and affidavit tendered February 21, 1890,should have
been rejected because both were the identical papers tendered February 5, 1890, which were made January 31, 1890, when the land was not

"legally liable to disposal," and therefore were within the express inhibition of the circular and decisions above cited.
Your juadgment is reversed.

RAILROAD GRANT-ADJUSTMENT-DEMAND

FOR RECONVEYANCE-

UNITED STATES v. ALABAMA STATE LAND Co.
The grant to the State of Alabama by section 1, act of June 3, 1856,in aid of the
Wills Valley railroad, and by section 6, of said act, in aid of the Northeast and.
Southwestern railroad, were distinct and separate grants, and, in the adjustment
thereof, there is no authority for the certification of lands within the limits of
one road to satisfy losses on account of the other.
The Department has full authority to institute proceedings for the recovery of title
to lands erroneously certified on account of a railroad grant, whether such lands.
are in the possession of the original grantee or have passed to third parties.
The preliminary demand for recoaveyance in the institution of such proceedings
may be properly made npon the present holders of the land, and parties appearing to have an interest therein, where it is made to appear that the original company has ceased to exist and has parted with its title to said land.

Secretary Noble to the Commissioner of the General Land Oce,
ruary

eb-

3, 1892.

On June 3, 1856 (11 Stats., 17), Congress granted to the State of
Alabama, to aid in the construction-of a railroad " from Gadsden to
connect with the Georgia and Tennessee line of railroads through Chattooga, Wills and Lookout Valleys; also a railroad " from near Gadsden to some point on the Alabama and Mississippi State line, in the
direction of the Mobile and Ohio Railroad, with a view to connect with
said Mobile and Ohio Railroad",.

On January 20, 1858,the legislature of Alabama conferred the right
received, from Congress to aid in the construction of a railroad from
Gadsden through Wills and Lookout valleys upon the Wills Valley
Railroad Company.

The grant from near Gadsden, to a point on the Alabama and Mississippi State line, in the direction of the Mobile and Ohio Railroad, was
conferred by said State upon the Northeast and Southwestern Railroad Company.
.
.

14561-VOL
14-9
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These two companies filed their respective maps of definite location,
October

11, 1858.

By virtue of an act of the legislature of the State of Alabama, approved November 17, 1868, entitled "An act relating to the Wills valley
Railroad Company and Northeast and Southwestern Alabama Railroad
Company," the Wills Valley Railroad Company was authorized to purchase the raiload and fanchises of the Northeast and Southwestern
-Alabama Railroad Company, and after doing so to change its own name

to thut of the Alabama and Chattanooga Railroad Company.
The road was built on the lines designated in the maps of definite
location filed ill your office by the two original companies.

Under the

act of the State legislature of Alabama above referred to, the Wills
Valley railroad became the owner of the rights of the Northeast and
Southwestern Railroad Company, and was subsequently known as the
Alabama and Chattanooga Railroad Company. The road thus known
formed a continuous line from the Mississippi State line near Meridian
to Wauhatchie, Tennessee, a distance of two hlndred and seventy-two
miles.

It seems that i the adjustment of these two grants to aid in the
building of railroads east and west fom Gadsden, during a part of the
time prior to 1887,they were erroneously treated as one grant, and lands
were certified to. the Alabama and Chattanooga railroad opposite the
Wills Valley railroad for lands lost within the granted limits of the
Northeast anidSouthwestern Railroad Company. These two grants to
the State of Alabama to aid in the construction of the above railroads,
were separate and distinct grants.

One of them was made bythe first

section of the act of Jue 3, 1856,spra, and the other by the sixth
section of said act. There is no conflictbetween the grants; neither do
they run parallel with each other. Each began at Gadsden, in said
State, and extended in opposite directions so that when the two roads
were constructed, together they would constitute a continuous line
through said State. This fact, however, does not authorize the certification of lands within the limits of one road to satisfy losses on account of the other, and it was manifestly erroneous for your office to
have treated the two grants as an entirely.
For various reasons there appears to have been a deficit in the amount
of lands, to which the Northeast and Southwestern Railroad Company
was entitled, within the limits of the grant for that road, but as to such
amount the grant was a barren right. This was unfortunate for the
company, but was a risk, assumed when it accepted the terms of the
grant. By reason of this deficit the Alabama and Chattanooga Railroad Company, as successor to said road and grant, could not be allowed to acquire sarpls lands within the indemnity limits of the Wills
yalley Railroad Company to indeinify this loss. It being the 'successor in interest by purchase of the two roads mentioned, did not give
it authority to consolidate the land grants made to aid in their construction.
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Since the passage of the adjustment act of March 3, 1887 (24 Stat.,

556), your office,in adjusting these grants, has correctly treated them as
separate grants. In your report, dated December 19, 1888,you state
that these grants have been finally adjusted and that the Alabama and
Chattanooga Railroad Company has received, under the grant conferred
upon the Wills Valley Railroad Company, 72,054.28 acres of land in
excess of the quantity to which the company was entitled thereunder.

The list of the erroneously-certified lands, marked "A " has been examined; also your letter dated February 27, 1890,giving a statement
of the final adjustment of the two grants. The lands included in the
list marked A " were certified to the State of Alabama for the benefit'
of the Wills Valley Railroad Company and the Alabama and Chattanooga Railroad

Company as its successor.

These certifications were

made on different dates, as is shown in said list.
It appears that after the State of Alabama had accepted the two
grants heretofore mentioned, and had conferred the same upon the
Wills Valley Railroad Company and the Northeast and Southwestern
Railroad Company, nothing was done towards building either of said
roads, and when the Alabama and Chattanooga Railroad Company succeeded to their-rights, in order to secure the construction of the road
the legislature of the State of Alabama passed a law authorizing the
State to indorse the bonds of the company. The total liability of the
State became about $7,200,000by reason of its indorsement of the company's bonds. To- secure herself against any possible loss, the State
took a mortgage on the railroad and all the granted lands of said company. The road was built in 1871,and soon after became unable to pay
the interest on its bonds. The State paid the interest and assumed
the principal. The property of.said road was sold in pursuance to a
decree of the district court of the United States for the middle district
of Alabama, and the company was declared bankrupt. The State became the owner, by purchase, of all the lands granted by Congress to
aid in the construction of these railroads. Wallace v. Loomis (97 U. S.,
146). On Februlary 8, 1877,the State transferred the lands to John A.
Billups of Pick ens county, Alabama, trustee appointed by the governor
under authority of the act of the general assembly of said State, dated
February 23, 1876, and John Swann of Ldndon, England, a trustee appointed by the bondholders. The deed was executed to these trustees
and their successors, and the lands were sold by them, "The Alabama
State Land Company becoming the purchasers thereof. It is asserted
that John SWaninis dead, and that Frank Y. Anderson has succeeded
him as the trustee for the bondholder.
'
The railroad built by the Alabama and Chattanooga Railroad Comrany was sold under a decre8 of'(the United States court for the south-

~erndistrict of Alabama,' on the 22nd day of-'January, 1877, and- was
purchased by parties who ioowhatef no interest in the lands,. and the
roa'd is now known as the} Alabasa Great Southern Railroad Con-
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pany>,' and is controlled by the " Cincinnati, New Orleans and Texas
Pacific Railway Company."
It is claimed that the Alabama and Chattanooga Railroad Company
is not now i existence and has left no assets behind it, and no one is
now authorized to represent it. The lands included in list "A" heretofore erroneously certified for the benefit of said railroad company, are
now the property of the Alabama State Land Company, a corporation
organized for the purpose of holding real estate and for other purposes,
nnder thelaws of the Stateof Alabama. OnJanutary 7,1890,this company,
by its attorney, M. D. Brainardj filed a paper in this Department which

purports to be an appearance of said company, and sets out a number of
reasons why the government cannot recover the lands in question, and
contends that as this company is an innocent purchaser of these lands
for value, the only course left the government is a suit against the Alabama and Chattanooga Railroad Company for the value of the lands;
and, as that company is not in existence and has no assets, such a suit
would be useless.

The second section of the adjustment act (uria), provides:
That if it shall appear, upon the completion of such adjustments respectfully (respectively), or sooner, that lands have been, from any cause, heretofore erroneously
certified or patented, by the United States, to or for the use or benefit of any company claiming by, through, or under grant from the United States, to aid in the construction of a railroad, it shall be the duty of the Secretary of the Interior to thereupon demand from such company arelinquishment or reconveyance to the United
States of all such lands, whether within granted or indemnity limits; and if such
-company shall neglect or fail to so reconvey such lands to the United States within
ninety days after the aforesaid demand shall have been made, it shall thereupon be
the duty of the Attorney-General to commence and prosecute in the proper courts
the necessary proceedings to cancel all patents, certification, or other evidence of
title heretofore issued for such lands, and to restore the title thereof to the United
States.

It will be seen from an examination of the above section that no new

authority is given the Department in the matter of the restoration of
lands erroneously certified or patented to or for the benefit of any railroad company, but that which before was discretionary is now made

mandatory.
In this case the certificates were issued for the use of the Alabama
and Chattanooga Railroad Company, as successor in interest to the two

grants above mentioned, and, as far as the government is concerned, it
matters not whether the tracts thus erroneously certified are found in
the possession of the original grantee, or in the possession of a second
or third grantee. Its duty, under the commands of the adjustment act,
is to take steps to compel the restoration thereof. The State of Alabama became the purchaser of these lands, through judicial sale, from
-the Alabama and Chattanooga Railroad Company, anld,in turn, sold
and conveyed them to the Alabama State Land Company.
It would seem that the provision in the second section of the adjust-
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nent act, providing that a demand must. be made for reconveyance,
warrants the making of such a demand upon the present holders of the
land, if it be true that the original company has ceased to exist, as
alleged.

Although it is claimed that no one is now authorized to represent the
Alabama and Chattanooga Railroad Company, the records of your
office show that certain selections were made May 13, 1885, in the name

of said company by Frank Y. Anderson, who swears "that I am the
general land agent of the Alabama and Chattanooga Railroad, formerly
called the Northeastern and Southwestern and Wills Valley Railroad,
and am also agent of the State of Alabama for the selection of public
lands."
It is apparent that lands have been conveyed on account of this
grant without authority of law, being in excess of that granted by
Congress.

A suit may be brought by the United States in any court of competent jurisdiction to set aside, cancel, or annl a patent for land issued
in its name, on the ground that it was obtained by fraud or inistake.
United States v. San Jacinto Tin Company (125 U. S., 273).

As before stated, this right to bring such a suit exists independently

of the act of March 3, 1887 (supra), and, in view of the facts in this
case, showing as they do that the lands described in list marked " Ad'g
amounting in all to 72,051.57acres were erroneously certified to the':Alabama and Chattanooga Railroad Company, you are directed to demand a reconveyance thereof from the grantees of said company-to
wit: the State of Alabama and the Alabama State Land Company, also
upon Frank Y. Anderson, as agent for said Alabama and Chattanooga
Railroad Company, and upon the trustees who received deeds from the
State, or their successors, within ninety days from the date of the service of notice of said demand; at the end of which period, if reconveyance is refused, you will forward a complete record in the case to this
Department, with a view of its transmittal to the Attorney-General,
for the institution of proper proceedings to vacate said patent.

RELIxNQUISHIMENT-VACANCY
AR1uSTRONG

IN LOCAL OFFICE.

Va. MIRANDA.

A relinquishment, executed by the entryman while so intoxicated as to not compre-

hend the character of the instrument, is ineffective.
A vacancy in the officeof either the register or the receiver, disqualifies the remaining incumbent for the performance of the duties of his own office, during the
period of such vacancy.
A relinquishment sent to the local office during a vacancy in the officeof the register is not filed in contemplation of law, and if returned to the entryman before
said vacancy is filled, no action can be subsequently taken thereon by the register
and receiver.
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First Assistant Secretary GCtaaw1er
to the Conmuissloaerof the General
Land Office, February 4, 1892.

The land in controversy in this case is the SW i of Sec. 13, T. 1 N.,
R. 4 E., in the Tucson land district, Arizona, for which Jesus Miranda
filed pre-emption declaratory statement on the 14th of September, 1885,
alleging settlement in August, 1878. He changed his pre-emption
filing to homestead entry, on the 23d of November, 1885.
On the 6th of May, 1887, he filed in the local office notice of his in-

tention to make final proof for the tract, before the clerk of the United
States district court at Phcenix, Arizona, on the 17th of June, of that
year. This notice was ptLblishedin the Salt RiveierValley Newvs,the first
insertion being on the 14th of May, 1887, and the last on the 18th of

June. The affidavit of the publisher makesthe last insertion on the
18th of " May" but it is apparent on the faceof the paper that it should
have been Jnle, as the paper was published weekly, and the affidavit
would make the first and last publications within four days of each
other, whereas there would be an opportunity for six insertions if the
first was on the 14th of May, and the last ol the 18th of Jule.

The date mentioned in the notice for making proof was June 17, at
which time such notice had not been published six weeks. He, therefore, asked for a continuance ltil the following day, which was
granted. The proof was made before the clerk of the coLLrt
on the 18th
of Jule, at which time Armstrong filed an affidavit of contest, alleging
that Miranda had sold his right in said tract to said Armstrong, and
had relinquished his interest therein to the United States, and also that
the proof was advertised to be made on the 17th of June, and " on that
day publication had not been made six weeks as required by law."
This affidavit was forwarded to the local office with the final proof, and

hearing was ordered to determine the questions raised thereby. It took
place ol the 18th of October, 1887,and resulted in a decision by the
local officers on the 21st of May, 1888, in which they found in favor of

the contestant, and reconmended the cancellation of the entry of Miranda.
From that decision an appeal was taken to your office. After mllerous niotioTns,decisions, and appeals, to which it is unnecessary for me
to allude, the appleal from the decision of the local officers of May 21,
1888, was decided by you, and their judgment affirmed September 23,

1890. An appeal from such decision by you, brings the case to the
Department for consideration.
In the record before me is a sheet of legal cap paper,
following is written:

pon which the

In the United States Land Office,Tucson, Arizona.
Personally appeared before me, D. H. Wallace, a notary public in and for the
county of Maricopa, Territory of Arizona, Jesus Miranda, who being duly sworn
deposes and says that he is the identical Jesus Miranda, who made pre-emption D.
S. No. 1584, of SW

i

of Sec. 13, T. I N.) R. 4 E., on the 14th day of September 1885, and
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changed said tract to H'd. entry No. 544, on the 23dl day of November 185. rhat
his receipt for his homestead entry No. 544 has been lost or mislaid, and is not now
inl his possession and cannot be found. That he now relinquishes to the goveranent
of the United States all his right, title and interest in and to the above described
tract this 13th day of May 1887, and that he has not heretofore relinquished said
entry.
his
JESUS X MIRANDA.

witness:

lak

0. Y. PO'TERIE.

Subscribed and sworn to before me this 13th day of May 1887,and I hereby certify
the deponent is the identical person he represents himself to be.
D. H. WALLACE,
*
Notary P'iablic.

In reference to this paper, the evidence of Armstrong and his witnesses is, that it was signed by. the parties whose names it bears, on
the day it is dated, and that it was the result of certain prior negotiations. That Armstrong desired to become possessed of the land occupied by Miranda, bat as he could not talk or understand the Spanish
language, and as Miranda could not talk or understand any other, he
employed one Brown, who could talk and understand both languages,
to institute and conduct negotiations, with a view of bringing about the
desired result. These negotiations resulted in the execution of the
paper above set forth,' the consideration for which from Armstrong to
Miranda, was to be the sum of $1,300, seventy-five of which was paid

the day the paper was executed. and the balance was to be paid when
Armstrong should receive his receipt from the local land officefor a
timber-culture entry which he desired to make for the land. The
relinquishment, together with the necessary papers for a timber-culture
entry, and the fees therefor, iwere immediately sent by.Armstrong to
Tucson, and were delivered to Fred W. Smith, the receiver of the local
land office, at his residence, about midnight of May 14, 1887. These

papers Smith took with him to the officethe next morning, and handed
them to 0. E. Dailey, the clerk who had charge of the register's office.
At this time, the office of register was vacant at the Tucson land
district, in consequence of the expiration of the term of the former register, and the Senate having closed its session without confirming the
President's appointee for the position.
On the part of Miranda, the evidence in reference to the relinquishment in question is that he was in the habit of having periodical
"drunken sprees," which usually continued about two weeks. That
he went on one of these sprees the first weeek in May, 1887,and continued under the influence of liquor, and unfit for the transaction of
business, until after the middle of that month. That he wasnot sober
enough to understand the nature of a transaction which resulted in the
relinquishment, and supposed he was simply signing an agreement to
sell Armstrong the land after he made final proof, and received final
certificate. That he had no idea or intention of relinquishing the land
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at all, or of selling it without consulting his wife and daughlters, but
that he entered into the agreement to sell to Armstrong to obtain
money witl which to contiLe his spree.

That he did not become sober

until his wif6 heard that lie had signed a relinquishment, which was
the first time that he beeame aware that the paper signed by him was
of that character.
Armstrong and his witnesses deny that Miranda was drunk when he
signed the paper, and Porterie, who read it to him in Spanish, is quite
certain that he was sober and understood the nature of the paper, as
he said "all right" at the conclusion of the reading. The testimony ol
this witness is somewhat weakened, however, by his statement that
Miranda was to give him twenty-five dollars for interpreting the paper
to him. Hee says this was Mirandla's " own proposition." A sober man,
who was intelligent enough to comprehend the nature of a paper which
was written in a language which he could neither speak nor read would

not be likely to make such a proposition.
When Miranda was told by his wife that she had been informed that
he had relinquished the land, the interview which followed between
them had the effect to sober himLup, and resulted in an affidavit by
her, in which the circumstances
under which the paper was executed
'were set forth. This affidavit was forwarded to the local land office,
and on the 10th of June, 1887 the clerk in charge of the register's office,
wrote her attorney, among other things, saying:
I have to advise you that on May 14, 1887,a paper purportiug to be a relinquishnelt,

executed May 13, 1887, by Jesus Miranda, before D. H. Wallace, notary public,

accompanied by a tiuber-cultnre application of John S. Armstrong for SW. 1 of Sec.
13, T. 1 N., R. 4 E., was received in this office.

Said relinquishment and application have not been acted on by reason of the office
of register being vacant, during which time no filings or entries can be made.
If the facts are as stated by the wife of Miranda, he was nioncmapesmentis at the
time of executing said relinquishment, and incapable of doing any act legally to deprive either himself or his famailyof what rightfully belongs to them under the law.

Miranda thereupon made an affidavit, i which he detailed the facts
and circumstances connected with the tra'nsaction, which was forwarded
to the local land office, accompanied with a demand for the return of
the relinquishment to him.
Uinder date of June 17, 1887,the clerk in charge of the register's
office, addressed a letter to Miranda, in which he said:
Sin: In answer to a letter of the 16th inst., from your attorney, requesting the
return of your relinquishment of homestead entry No. 544, executed before D. H.
Wallace on May 13,1887,I herewith return said relinquishment, leaving your homestead entry outstanding and intact on the records of this office.
Very respectfully
C. E. DAILEY,
Register's Office.

That relinquishment forms part of the record before me. Across the
face of it is written the word " void." It was introduced pon the trial,
to show that it had never been filed as required by law, and that there
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was no mark of any kind or character upon it, to indicate that it had
ever been in the land office at Tucson. It was identified by receiver
Srm1ith,
by a pin hole, which he said was made by him in pinning the
relinquishment and Armstrong's timber-cnltnre application together.
TUponthe trial it was stated by Miranda that he was ready and willing
to pay back to Armstrong the $75 which he had received from him. It
was also in evidence that on the 17th of May, 1887, the day final proof

was advertised to be made, an agreement was made between Armstrong
and Miranda's attorney, by which Armstrong was to be paid $150 for
the $75 which he paid Miranda, and for his expenses in connection with
the relinqnishment and his proposed contest, and he was to withdraw
all olbjection to the final proof, and all claims to the land.

The next

day Miranda's attorney tendered Armstrong $f00 in gold, and promised
to pay the balance in four days, which was according to their agreement. Armstrong declined to carry oLt his agreement of the day befor6,
and hence the contest.
As to the value of the property, Armstrong and his witnesses placed
it at from twelve to fifteen hundred dollars, and Miranda at $3000. He
had lived upon the tract eontilLuoLslyfor eleven years, having purchased
the improvements of a former occupant for $300. He had eldared and
ditched the land, built a house of four rooms, erected other buildings,
dug a well, planted peach and pomegranate orchards, and several hundred trees for timber, and had cultivated to crop from forty to eighty
acres each year. This constitutes and concludes a condensed history
of the case.
It is well settled that a relinquishment, to be effective, must be the
vdluntary

act of the entryman.

O'Brien v. Richtarik (8 L. D., 192).

From the evidence and circumstances of the case at bar, it is clear to
my mind that Miranda 'did not voluntarily and knowingly execute a
relinquishment of the land in question. I have given the substance of
the evidence connected with its execution, and need not refer to it
again.
In the case of Wiley v. Rayihond (6 L. D., 246), it was lid that the
purchaser of a relinquishment can acquire no rights to the land by virtue of his purchase, and his rights as a settler must date from the time
when he made actual personal settlement.

The same case also held

that " a relinquishnient amounts to nothing, so far as releasing the land
is concerned,until it is filed." In the case at bar, Armstrong has never
made actual persona] settlement upon the land, neither has the relinquishment ever been filed. It was sent to the land office with other
papers, on the 14th of May, 1887. At that time the office of register
at the Tucson land district was vacant, such vacancy having occurred
on the 4th of March, 1887, and continued until the 5th of July of that*
year.
A vaeanay in the office of either the register or the receiver, disqualifies the remaining incumbent for the performance of the duties of his
own office,during the period of such vacancy. 0-rahan v. Carpenter-
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(9 L. D., 365). In commenting upon the case of Graham v. Carpenter,

and of the situation of affairs in the Tucson laud district during the
vacancyin the officeofregister,the Department, in the case of Williams
v. Loew (12 L. D., 297) said:
V/hen a vacancy occurs in the office of register or receiver, the machinery of the
officestops from that moment, and cannot be put in motion again until the vacancy
is filled, and any act of the survivor dining the vacancy, unless he is acting de facto,.
is an absolute nullity. But when the vacancy is filled, the machinery of the office
resumes its work, and the register and receiver, in the exercise of officialduty, pro
ceed to adjudicate all cases on file and pending in their office.

As already stated, the relinquishment in question was received at
the local land officewhile the vacancy in the office of register existed,
and while the machinery of the officewas stopped, and it was therefore never filed therein. Before the vacaney was filled, it was returned
to Miranda, so that when the officeresumed its work, there was nothing connected with such relinquishment for the register and receiver to
adjudicate. The entry of Miranda has never been canceled, but is still
"outstanding and intact on the records of the office,"according to the
statement of Mr. Dailey, of the register's

office. M1r.Armstrong has

never paid any part of the amount which be claims was agreed upon
between himself and Miranda, as the consideration for the relinquishment or for the land, except the $75 mentioned, which Miranda has
offered to return, together with compensation for any costs or expenses

incurred by Armstrong up to the time the contest was initiated.
e
also continued to reside upon and cultivate the land, up to the time of
his death, and his widow and children have ever since resided upon and
cultivated the tract.
From all the facts and circumstances of the case, and in view of the
decisions of the Department, applicable thereto, and herein cited, my
conclusion is, that the decision appealed from should be reversed, and

that the homestead entry of Miranda should remain intact. It is so
ordered.
Questions relating to the final proof of Miranda, are not before the
Department for determination, not having been passed upon by you.
The record of the case, including such proof: is therefore returned for
your action thereon.
MINING CLAIMTN-PUBLICATION OF NOTICE.
CONDON LET AL. V. MAMMOTH

MINING

CO.

The notice of application for mineral patent must he published in the newspaper
nearest to the claim.

Secretary Noble to te Commissionerof the GeneralLand Oce, February 5, 1892.
On September 6, 1886, the Mammoth Mining Company filed its appli-

cation for a patent for the Bradley lode claim in Tintic mining district,
Juab county, Utah.
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Notice of said application was published for sixty days in the Territorial Enquirer of Provo City, Utah. No adverse claim was filed, and
on December 19, 1887, an entry-was allowed.

On August 22, 1889,Pat. and Matt. Condon filed a protest against
the issuance of a patent on said entry, claiming to be the owners of a

greater portion of the land by reason of prior discoveries and locations,
and asserting that,the notice of application for the patent was published in an alleged newspaper
known as the Territorial Enquirer. That the same is publishedinProvo City, Utah
county, a distance of one hundred and twenty-five miles from the claim known as
the Bradley claim, and from the mining district in which all of the claims in controversy are situated; that at the date of said puhlication, there was a newspaperpublished in the same county in which the Bradley claim and Tintie mining district
are situated, The Ensign, published in Nephii, the county seat of Juab county, in
which the said mining claim is situated, and a distance of twenty-five miles from the
claim.

On October 30, 1889, you directed a hearing to be had
to determine whether the publication of the notice of application for patent for said
Bradley lode claim was made in the newspaper nearest the claim, in accordance
with the law and regulations thereunder.

The trial was had on December 26, 1889, and after considering the
evidence submitted thereat, on April 19, 1890,the register and receiver

found that,The protest was well taker,, and that the notice was not published according to
law, and recommend that the Mammoth company be required to commence anew all
proceedings concerning the publication of their application for patent for the
Bradley lode mining claim.

The Mammoth Mining Company appealed from said finding to your
office, and on October 25, 1890, after considering the case, you affirmed

the finding of the register and receiver and held the mineral entry for
cancellation.
An appeal has been taken from your judgment to this Department.
The only question inissue is as to whether or not the notice of the
application for patent of the Mammoth Mining Company was published
according to law. If it was, under the provisions of Section 2325 of the
Mining Laws, Revised Statutes of the United States, the protestants
in this case can not now assert an adverse claim.
A statute providing for the service of notice by publication should
be strictly followed in order to give jurisdiction.
I have considered the evidence in the record, and am of the opinion
that your judgment, from which an appeal has been taken, is sustained
by the facts shown in the record. The case cannot be properly referred
to the board of equitable ajudication for settlement, because no legal
notice having been given of the application for patent, no opportunity
has been given protestants to assert their rights, if they have any.
You will suspend the entry made by the Mammoth Mining Company,
and a new notice should be published.
Your judgment is accordingly modified..
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REPAYMENT-PTJIRCHASER

AFTER CANCELLATION.

ALBERT G. CRAvErN.
A purchaser of land at an administrator's sale, subseqnent to the cancellation of the
entry, acquires no right to a repaymient of the purchase money paid by the original entryman.

First Assistant Secretary Chandler to the Commissionerof the General
Land Offce, February 4, 1892.
I am in receipt of your letter of December 17, 1891, transmitting for
my action thereon the application of Albert G. Cravells for repayment

of the purchase money paid by James Montgomery for the NE 4of NE
of section 10, and the SE

i

of section 3, T. 19 N., R. 15 W., Batesville

laud district, Arkansas, entered by him on August 27, 1840,under the
pre-emption act of Jue 1, 1840 (5 Stat., 382), supplemental to the act
of June 22, 1838 (idem 251), which entry was canceled by you on June

19, 1841, because the law did not allow entries of quarter quarter seetions unless they are residuary ones created by the previous operation
of the act of April 5, 1832 (idem 503)." You state that said Craven
made application for repayment in 1878,and filed his affidavit alleging
that he is the holder of said land under a direct claim or title from said
Montgomery, and he was required to furnish the original or certified
copies of the deeds of conveyance, or an abstract of title to prove his

assertion; that in July, 1879,the attorney for said Craven advised
your office that the records of the county had been burned during the
war and he could not comply with the requirement; that thereupon you
advised him that the best thing for him to do was to go to a court of
chancery " and have his claim of title decreed in him; "' that it appears
from the accompanying affidavit of H. Fee that "all of the above de-

scribed lands was decreed to the said A. G. Cravens by the chancery
court of Marion county, Arkansas, at the spring term of the court in
the year 1873," in a suit between A. G. Cravens, plaintiff, and John
Coy, administrator of the estate of Thomas G. McClure, deceased, de-

fendant, and that all of the records of said court have been destroyed
by fire; that in lieu of the record Mr. Cravens has filed a bond to save
the United States harmless from loss on account of any other person
claiming title to said land. You also state that it appears that Mr.
Cravens "' is entitled to the relief applied for." From the papers before me I am unable to concur in your recommendation. Mr. Craven
purchased his claim at an administrator's sale long after the entry of
said land by Montgomery was canceled upon the records of the Land
Department. Under the law as it existed at the date of said cancellation, Mr. Montgomery could not have received repayment for the land.
4 Op. Atty-Gen., 227-253.)

At the time of the alleged sale by the administrator, the land in
question was a part of the public domain, and no State court can make
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a valid decree of title to parties of any part of the public lauds, so long
as the title remains in the United States. This doctrine is findamental and needs no citation of authority in support thereof. Mr.
Cravens has acquired title to this land through purchase from a subsequent entryman who entered the lands shown on the records of your
office to be a part of te public domain. His purchase at an administrator's sale long subsequent to the cancellation of said entry gives
him no claim against the United States which would warrant this Department in directing a repayment of the purchase money paid by Mr.
Montgomery, the original entryman.

Ozra AI.Woodward (2 L. D., 688).

Said application must be, and it is hereby, rejected.

HOMESTEADENTRY-ABANDONMENT-DEATH

OF ENTRYMAN.

BROWN v. NAYLOR.,
A contest against the entry of a deceased homesteader, charging abandonment on
the part of the entryman and his heirs, must fail, where it appears that said en*
tryman died prior to the expiration of six months from date of entry, and his
heir subsequently complied with the law in the matter of cultivation.
A contest should be dismissed w"herethe default charged is cured in good faith before
the local office acquires jrisdiction in the case.

-FirstAssistant Secretary Chandler to the Commissioner of the General
Land OQfe, February 5, 1892.

I have considered the case arising upon the appeal of John C. Brown
from your decision of March 7, 1890, dismissing his contest against the
homestead entry of E. M. Naylor (deceased), for the SW. - of Sec. 10,
T. 7 S., R. 36 W., Oberlin land district, Kansas.

Naylor made homestead entry of said tract March 25, 1885. On
September 4, 1885, le died.
On December 17, 1885, Brown filed affidavit of contest, alleging that

neither E. M. Naylor nor his legal heirs and representatives had settled or made any improvements upon the tract.
On February 18, 1886, the local office entered judgment for default,

against the entryman.
On July 9, 1887,Samuel Naylor filed application for rehearing, stating
under oath that he was the father of said E. M. Naylor, and his only
heir; .bthat'no notice of said contest had ever been served upon him;
all setting forth otherreasons why a reheating should be granted.
The application was 'transmitted to your office; and, you, on March
20, 1888,ordered a rehearing; in case an amended affidavit of contest
should be filed.

The affidavit was amended so as to read as follows:

That the said E. I. Naylor, or his legal representatives, have never settled upon
or made any improvements on said land, but that said land has been wholly
bandoned by both the entryinan, and his heirs and legal representatives, from
March25, 885;up to and including Decemiber 17, 1885; and that lie and they had
failed to reside upon, improve, and cnltivate said land.
.
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Hearing was had November 22, 1888. After considering the testimony, the local officers recommended the cancellation of the entry.
Naylor appealed to your office,which decided in his favor. Thereupon
the contestant appealed to the Department.
The testimony shows that the ent.symanwas an unmarried man; that
after a long sickness with typhoid fever he died, on September 4, 1885;

that his only heir at law was his father, Samuel Naylor; that the latter, in May and June, 1886,caused ten acres of the land to be broken and
planted to. corn-and that this was the first cultivation of the land;
that in 1887 said ten acres were sown to millet, and five acres more
were broken; and that in 1888 the fifteen acres previously broken were
planted to millet, corn, and cane, and five acres more were broken.
Your decision held that, as the entryman had died before the expiration-of the first six months after his entry, no cause of action would
lie against him on the ground of abandonment; that no contest should
have been prosecuted against the entry until notice had been served.
upon his legal representatives; "jurisdiction over the parties in interest must therefore date from the time service of notice was had upon
the heir and legal representative of the entryman"-which was on October 4, 1888; that the heir caused the tract to be cultivated every
year after the death of the entryman to the time of the contest; that
the law does not require the heir of a deceased entryman to reside upon
his homestead claim, provided he cultivates the same; and you therefore dismissed the contest.
I concur in the conclusion reached by you in all respects, except as
to yourholding that, under the circumstances of this case,jurisdiction
imLst date from the time when service of notice was had upon the heir

and legal representative, of the entryman.
When said heir and legal representative, on July 9, 1887,filed application for a rehearing, he made himself a party in the case, and must
be considered as having notice from that date (See Smith v Washburn, 12 L,.D., 14;. Anderson v. Rey, ib., 620).

Your error in this respect, howevper,in no way invalidates the couclusian reached by you that the contest should be dismissed. More than
a year prior to the date last named he had proceeded in good faith to
'cultivate the tract; and if he can be considered as having at any time
been in laches, such ladhes was cured before the date when the local office

acquired jurisdiction.
Your, decision dismissingthe.contest is therefore affirmed.
UNIVERSITY LANDS-EVIDENCE OF TITLE.
STAiTt OF MONTANA.
University selections located and approved under the act of February 18,1881,prior
to the admission of the Territory as a State in the Union, required- no fuither
act to complete title thereto except the admission of the Territory, and the certification of such lands to the governor of the Territory is sufficient eviderie of

title.
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Secretary Noble to the Commissioner of the GeneralLand
ruary 6, 1892.

:
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Office, Feb-

I am in receipt of your communication of January 16, 1.892, transmit-

ting a list of selections made for the Territory of Montana, under the
provisions of the act of February 18, 1881 (21 Stat., 326), granting to
the Territories of Dakota, Montana, Arizona, Idaho, and Wyoming
seventy-two sections of land for university purposes.

Said list of selec-

tions was approved by the President, March 18, 1889, and the lands
embraced in said list were withdrawn for the purposes indicated in
said grant.
You submit the question, as to whether the certification of said list
of selections by your office, on April 8, 1889, to the governor of Mon-

tana, conveyed the legal title to said land.
The act of February 18, 1881, granted to each of the territories named
therein seventy-two sections of unappropriated public lands, for the
use and support of a university in each of said territories when they
shall be admitted as states into the Union, to be selected and withdrawn from sale and located under the direction of the Secretary of the
Interior and with the approval of the President.
The lands embraced in list No. 1, transmitted with your letter, were
selected by a dly authorized agent of the Department, and withdrawn
from sale and located, with the approval of the President, on March 18,
1889, in full compliance with the provisions of the act of February 18,
1881. No further action was necessary to perfect and complete the title'
to these lands under the grant, except the admission of the territory as
a state in the Union, and the. selection and location of said tracts in
part satisfaction of the grant to said territory being intact November 8,
1889, when the admission of said state into the Union became complete

under the enabling act of February 22, 1889 (25 Stat., 676),the title of
the state to said lands became complete and related back to the date of
the selection and location of the same, and the certification of said list
by your office to the governor of Montana was sufficient evidence of the

'title of the state to such land, without further, action on the part of the
government
Besides, the 14th section of the act, of February 22,,1889,provides
that the'lands granted to Dakota and Montana by the act of February
.
18,18X81,
'

'

are hereby vested in the states of South Dakota, North Dakota, and Montana, respectively, if such states are admitted into the Union, as:provided in this act, to the
extent of the full quantity of seventy-two sections to each of said states, and any
portion of said lands that may not have beec selected by either of said.territories of
Dakota or Montana, may be selected by the respective states aforesaid.

It is apparent-that it was intended that the absolute title to the specific tracts selected and located, in compliance with. the requirements
of the.:grant of February 18, 1881, should, upon its admission, immedi-

ately vest in the state, as it required no further action on the part of

144

,

DECISIONS RELATING TO THE PUBLIC LANDS.

the government to give the grant precision as to those tracts, and as
to any portion of said lands that had not been selected provision was
made for the selection of such lands by the state authorities.
I see no reason for any other action of the Department upon said
list, there being no statutory provision requiring the issuance of patent, and said list is therefore herewith returned.

RELINQUISHMENT-APPLICATION TO ENTER-CONTEST.
GILTNER iD.HuESTIS ET AL.
A relinquishment, accompanied with an application to enter, filed simultaneously
with an affidavit of contest defeats the right of the contestant to proceed against
the entry thus vacated.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, February

5, 1892.

This record presents the appeal of Charles E. Giltner from your judgment affirming the action of the local officers rejecting

his affidavit of

contest against the timber-culture entry of Henry M. Huestis for the
W. j NE.

4,Sec. 5, T. 6 N., IR.38 W.,

McCook, Nebraska, and canceling

said entry upon relinquishment presented by Henrie F. Hole and allowing the latter to make homestead entry for said land.
Huestis made his timber-culture entry for the entire NE. I of said
Sec. 5, May 6, 1885. Said entry was canceled by relinquishment

as to

the E. A of said quarter February 19, 1887.
On February 27, 1889, HuLestis executed a relinquishment

of the re-

mainder of his entry, to wit, the " eighty" here in question.
On the morning of March 1, 1889,upon the opening of the local office
Giltnerpresented his contest-affidavit and Hole presented with said last
relinquishment his homestead application for theland. The local office
rejected Giltner's affidavit and allowed Hole's entry. Giltner appealed.
By letter dated September 23, 1889,you directed a hearing to determine
the rights of the parties. Such hearing, at which parties appeared
with counsel, was commenced at the local office December 6, and proceeded with upon different days until December 9, 1889, when it was con-

cluded. The local officers rendered their joint opinion that Hole's entry
should remain intact and that Giltner's contest should be dismissed.
Giltner appealed from this ruling, whereupon by decision dated July 3,
1890, you affirmed the ruling below. On July 31, 1890, Giltner filed a
motion to review said decision.
On October 13; 1890, you denied this motion, whereupon Giltner filed

the pending appeal.
It appears that for a consideration of 900 Hole bought huestis's improvements on the land; that February 27, 1889,Huestis delivered to him his said relinquishment; that Giltner hearing of said
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transaction, started same day overland to the local office to contest
the Huestis entry; that the following day Hole proceeded by rail
to the local officeto present said relinquishment and make application to enter the land; that Giltner arrived in McCoolkabout 11 p. m.,
February 28, and Hole about 4 a. in., March 1, 1889; that both parties
were at the local office at 9 a. m., March 1,1889,when it was opened for

business and that they entered the officetogether.. Giltner then presented his contest affidavit, alleging the Huestis entry to be speculative, to a clerk who endorsed it " filed at 9 a. in., sharp, March 1, 1889."7
In the meantime Hole inquired of another clerk for the tract book
and after examining it, presented with Huestis' relinquishment his said
homestead application.
Hole's application was then received and endorsed " filed March 1,
1889, at 9 oclock and 4 minutes."

Shortly thereafter the receiver declined to ratify the said endorsements, finding that Giltner's affidavit and Hole's application were presented simultaneously. Giltner's affidavit was accordingly endorsed:
"Affidavit of contest and application rejected for the reason that Henrie
P. Hole made homestead application with relinquishment and was in
the office at the same time being the first party to look up said claim
on the plat record both being iled at or about the same time."
The local officers and yourself both find that Giltner's affidavit was
filed a few minutes before Hole's application, but concur in the conclu-

sion that the rights of Hole are the better. This conclusion is reached
upon the theory that Giltner's contest was initiated with knowledge of
Hole's purchase of Huestis' improvements and that the latter's relinquishment was not induced by said contest.
It is urged on appeal that Giltner's contest affidavit being presented
before Hole's application, the latter's rights are inferior. It is true that
a contestant's rights attach with the filing of his affidavit and are prior
to those of a subsequent applicant who presents a relinquishment.

Webb v. Loughrey e at. (10 L. D., 302). But it is also true that the
filing of a relinquishment

accompanied

by a pre-emption

declaratory

statement defeats a simultaneous application to contest the entry thus
vacated.

Lee v. Goodinanson (4 L. D.,. 363).

Giltner's contest affidavit was, it appears, handed over the counter
at the local office a few moments before Hole's application. But this
was done while the latter was examining the tract books to ascertain
the status of the land. Such examination being manifestly a proper
preliminary to Hole's application and being immediately followed by
the same, constituted the initial act in making it. Consequently his
rights as applicant began with his inspection of the tract book.
I Hole's application with Huestis' relinquishment may thus be considered as simultaneous with Giltner's application to contest. Under the
doctrine announced in the case of Lee v. Goodmanson, supra, the Huestis entry, by reason of said relinquishment (section 1, act May 14,1880,
14561-yoL

14

10
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21 Stat., 140), "expired simultaneously" with the filing of Giltnet's
affidavit which, consequently, " found no entry to contest." It follows,
I think, that Giltner's contest has been properly rejected for conflict
with Hole's application to enter.
Your judgment is affirmed.
OKLAHOMALANDS-1O1MESTEAkD-TOWN SIT E.
DAVIS v. FOREMAlAN. 9

/Wif)

|

An application of a homesteader to purchase, for townsite purposes, under section
22, act of May 2, 1890,lands embraced within his homestead entry, can not be
allowed except on due showing that the applicant is entitled to perfect entry
under the homestead law, and this question must be determined without reference to the fact that the land is occupied and required for towvnsitepurposes.
A homesteader who has voluntarily ceased to exercise control over the greater part
of his land, and entered into a lease of such part, to a townsite company, by the
terms of which he agrees to convey title to such part of the land, when his
claim thereto is perfected, is disqualified to perfect title as a homesteader, and
hence can not purchase under section 22 of said act.

Secretary Noble to the Commissioner of the General Land Office, February
6, 1892.

On April 23, 1889,John A. Foreman filed soldiers' declaratory statement at the Kingfisher, Oklahoma, land office,for the NW. of Sec. 9,
T. 12, B. 7, and on the 11th day of May, 1889, he made homestead

entry for the same. On August 9, 1890,he made application to purchase said tract inder the second proviso to section 22 of the act of
May 2, 1890, 26 Stat., 81, alleging that said land was occupied for town-

site purposes, and he filed plats of said land as a part of the townsite
of El Reno, which plats was approved by me.
On December 16, 1890, he submitted final proof in support of said

application. At the hearing, Anson A. Davis appeared as a protestant,
and cross examined the claimant and his witnesses, and afterwards,
viz., on December 17, 1890, filed a duly corroborated

affidavit of con-

test as provided by section seven of the circular of instructions Lnder
the proviso above mentioned (11 IL.D., 68).

In this affidavit Davis charges on information and belief, that said
homestead entry was illegal and void, for the following reasons:
First, That said entryman, John A. Foreman, did enter npou and occupy a portion
of the lands open to settlement under the aet of Congress of March 2,-1889,by the
President's proclamation of March 23, 1889,prior to the hour of 12 q'clock noon, of
the 22d day of April, 1889,and subsequent to the date of said act, and contrary to

its provisions;
Second, That said entry was not made for the sole use and benefit of said Foreman, nor was it made for the purposes of cultivation and other agricultural operations, but was made with the view and purpose of locating and establishing a town
upon said tract, and with a view and purpose of speculating in the sale of portions
of said tract for townsite purposes, and said entry was made in the interest of other
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persons composing or subsequently composing, townsite company or organization,
known as the Otlahoma Townsite and Land Company, or some similar designation;
Third, That said entry was made and procured through fraud, in that, to wit,
that said entryman, and the individuals composing or subsequently composing said
company, did confederate and conspire to procnre title to said tract as a toVwusite
by and through said John A. Foreman in the interest of said townsite company, and
for the purpose of dealing and speculating in portions of said tract as town lots,
for the benefit of said townsite organization, and the individuals composing the
same.
That in pursuance of such unlawful collusion, said John A. Foreman and said
-townsite
organization, did at or about the date of said homestead entry proceed to
1a off a large portion of said tract into streets, lots, and blocks, and, under a lease
given by said Foreman to said townsite company, proceeded to sell interests in lots
upon said tract and to deal and speculate in such interests, which said dealings and
speculations have continned to date. Affiant further saith that this proceeling is not
initiated with a purpose of harassing the claimant and extorting money from him
under a compromise, but is made and prosecuted in good faith with the bj ect of
securing the cancellation of such fraudulent entry and to prosecute to final determination.

This affidavit is corroborated by William T. Darlington, who swears
that he is well acquainted with John A. Foreman and the tract of land
mentioned in the foregoing affidavit of Anson A. Davis. " That he has
read the foregoing affidavit of Anson A. Davis and that he knows of
his personal observation that the matters set forth in the first and
second allegations therein are true, and that from common report and
from personal observation of what has transpired upon the tract in controversy since the 23d day of April, 1889,he verily believes the matters
set up in the third allegation are true. That he knows of his personal
observation of the dealing in lots of said townsite company upon this
tract during a period from about the middle of May, 1889,to date."
The final proof of Foreman, and the contest of Davis were submitted
by the local officers for your consideration as required by the instructions. In their letter of transmittal the local officers say:
The proof certainly shows a condition of affairs which is, to say the least, very
questionable on the part of Foreman, and that he was in the territory prior to April
22, 1889,without right seems clear. It seems to us that the evidence taken on final
proof is sufficient of itself to warrant you in cancelling said entry, yet another fact
is apparent to this office, i. e., that the townsite occupants are all willing and anxious
for the proof to be approved and that Foreman be allowed to make said entry and
the opposition comesfrom parties not interested in the townsite occupants or settlers.
Davis has a homestead filing and is living near a rival town, while the others have
had trouble with Foreman.

In your decision rendered May 19, 1891, you state that the affidavit
of Davis would be sufficient to jnstify the ordering of a hearing "were
sufficient evidence not already before me upon which to determine this
case.";

You found that Foreman had not entered the Territory of Oklahoma
in violation of the law, nor the President's proclamation thereunder,
that he had complied with the requirements of the homestead law, and
was entitled to make payment for the land and to receive final certifi-
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cate therefor, and in accordance with your decision final certificate was
issued to him nine days thereafter, viz., on May 28, 1891.

Your decision was based entirely upon the evidence of Foreman and
his witnesses, none having been submitted in opposition to his claim.
You denied the right of appeal, and upon Davis' application to this
Department, the entire record in the case has been transmitted for my
consideration.
Er parts statements and affidavits containing charges and counter
charges of bad faith, etc., should not be allowed to operate to the prejudice of the legal right of an applicant before the Land Department.
The question to be determined therefore is, should the hearing be ordered, or should the entry be canceled upon the showing made by the
claimant Foreman himself ?
The law under which he applies to make entry providesthat in case any lands i said Territory of Oklahoma which may be occupied and
filed upon as a homestead, under the provisions of the law applicable to said territory, by a person who is entitled to perfect his title thereto under such laws, are required for townsite purposes, etc.

The qualifications of an applicant are thus clearly defined; he must

have been onewho had made homestead entryfor the tract in accordance
with the provisions of the homestead law as applied to the Territory of
Oklahoma-not only must he have been qualified as to age, citizenship,
etc., but he must have compliedwith the requirements of the proclamation of the President of the United States, in the matter of not entering within the limits of said Territory until after 12 o'clock noon, on
April 22, 1889.

Eliminating the first clause in the words describing the qualifications
of an applicant, the law will read,
that in case any lands in said territory of Oklahoma, which may be occupied and
filed upon as a homestead by a person who is entitled to perfect his title thereto
under such laws, are required for townsite purposes, etc.

Admitting that Foreman made a legal entry, the question that remains to be determined is this: is he entitled to perfect title to the land
embraced in said entry, under the homestead laws? and this question
must be determined without any reference to the fact that the land is
occupied and required for townsite purposes.
The principal evidence submitted by Foreman in support of his appli,cation was given by himself, and from this evidence I quote, as folilows:
Q. 112. What was the first building or structure placed on the tract of land in con-troversy?
A. A boarding house.

Q. 113. When was it built?
A. I do not know. It was built in my absence and without my knovledIge.
Q. 114. When did you learn of its presence there first?
A. On the 17th day of May, 1889.

Q. 15. When did you last visit the tract in controversy prior to that day?
,A. I left on the 14th for the south.
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Q. 116. Was that building constructed there during the three days that intervened
between the 14th and 17th?
A. It must have been the 13th instead of the 14th that I left. On the 13th I left in
charge of my claim in my tent Mr. Isaac Galonick and Mr. Barwise, to remain and
take care of matters until my return, giving them special instructions to prevent
any parties from coning on the place; as an attempt had been made about the 12th
by four wagons loaded with men and effects coming onto the place, and informing
me they intended to start a townsite: I gave them to understand that I would not
permit it, as long as I could hold my homestead filing. I do not know who they
were; but they took the advice and left. There had another party attempted to establish a townsite on the flats on the lowlands or the valley. They also were defeated by the holder of that claim. This. caused the instruction to the aforenamed
parties to prevent any settlement on or jumping of my claim. I instructed them
that if any effort was made to call upon the military. During my absence the
parties came and moved on and defied my men to put them off; the military was invoked; they refused to act without the orders of a U. S. marshal; the marshal was
invoked, came to the ground and after a consultation with the intruders withdrew*
without calling on the military to help him. Upon ay return from the south to the
South Canadian I was informed that I had a town on my place. I asked who the
parties were; they could; not name them. Next morning I went directly to Fort
Reno to find out what had been done and who they were. I there found out that
there was.a company and that the military could not act without the orders of a U.
S. marshal. I then went out to the homestead; I found a group of men actively engaged in surveying and laying off a town. I found a number of tents, a boarding
tent With lumber for a floor for a boarding house. They had stopped my plow,
which I had contracted plowing for ten acres on the northeast corner of the claim.
After waiting a few hours at my own tent to gain full information of all that had
transpired and the names of the parties, I sent word to the man that had the contract for plowing to complete his contract of ten acres. I then went over to the tent
representing headquarters. I there met one Dr. Rogers who stated they wanted to
start a town. I told him that they did not want to start but that they had already done
it. A proposition to lease was made. I refused to accept. I asked them to vacatem
He commenced to argue the question with me; that he represented a large capital,
and that he had already given the marshal $75, to leave the claim, and leave him in
e further stated that if I would not agree to lease that he would furpossession.
nish the money to Dr. Westfall to contest me and he would lease it. I then sent to
the Fort to see Mr. Evans, post sutler. Having confidence in him to obtain advice;
he advised me to lease a portion of my homestead to the parties as the place was fall
of lot jumpers and by, that means the party might organize a. town government to
keep peace. I accordingly on the 19th day of May, agreed with them upon a lease.
Q. 117. Have you a-copy of that lease in you possession or under your control?
A. No, sir.

Q.118. What were the terms of the lease? as to payments and as to the time for
which it was given?
A. $1.00 per annum till the title would be made to the holders.
Q.119. Then the lease contemplated the passing of title from you to the lot owners?
A. The lot owners would look to me after perfecting my title for theirs.
Q.120. What portion of the tract did you lease to this town company?
A. Three forties, retaining one forty for cultivation.
Q.121. Did you turn over the control of these three forties to the townsite company?
A. Conditional that they put up a school house and maintain a school; put up a
hotel platted the grounds, paid all expenses.
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Q. 122. Did this company take possession of the lots from these three parties and
assume to sell interest or issue leases upon them.
A. The company assumed their rights under the lease to release.
Q.123. For what length of time did the leases from the company run?
A. No specified time.

Q. 124. Did not some or most of them run for ninety-nine years?
A. I know of none.
Q.125. Did not these leases contain an agreement on the part of the townsite coinpany to convey title?
A. The titles were to be conveyed as soon as I got them.
Q.126. You agreed upon receiving title to transfer title to the townsite company
did you not ?
A. No, sir.

Q. 127. To whom did you agree to transfer title?
A. To the lot owners.
9 128. Did not the townsite company in their leases agree to transfer title to the
lot holders under those leases?
A. The custom by the property holders invariably was to come and see me and
ascertain what I would do in the case and at the time that I received my title, and
protect their interest.
9.129. Will you answer the question?
A. In pursuance to their lease they had no right to make a title without me.
Q.130. Is there in the lease from you to the townsite company or from or in the
leases from the townisite company to the lot holders any clauses which would give
the lot holders recourse on you in event of your not transferring title under the covenants in your lease?
A. I don't know that I ever read any of those leases; I paid little attention to it,
holding the power in the final settlement to see justice was done.
Q. 131. If a settler who was not a member of the townsite company wanted to secure lots in the townsite on this tract how would he proceed to secure the lots?
(Objected to as incompetent and immaterial. Objection sustained.)
9 132. Did this towusite company after receiving your lease and taking possession
of the three forties proceed to sell or lease interests in lots thereon?
A. No, sir.

Q.133. State what they did?
A. They platted the ground.
Q. 134. What next?

A. When the plat was duly prepared they commenced to sub-lease.
Q. 135. Did they not have an auction sale or auction sales in interest in lots?
A. No, sir.

9.136. Did they have auction sales of anything with reference to the lands you
leased them?
A. No, sir. There was an attempt made by a party before it was platted and I
forbid it.
Q. 137. Did they not about the 21st day of May, 1889,proceed to sub-lease, for a
consideration or considerations interests in these three forties ?
A. Plats were not completed till about May 26, or 27th, 1889. At that time I was
away after my family.
Q.138. Will you answer the question?
A. I think it was the 27th not the 21st.
9 139. Was not this system of sub-leasing in effect a sale of the possessory right
of lots?
(Objected to as calling for a conclusion from the witness. Objection sustained.)
Q.140. Was the possession of lots transferred from the company to the lot holders
by this system of leases or sub-leases?
A. By sub-lease.
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Q. 141. How many lots were sub-leased or farmed out to the Rock Island Railroad?
(Objected to as incompetent anti improper and immaterial. Question withdrawn.)
Q.142. How many lots were sub-leased or farmed out to the individuals comprising the townsite company?
A. I know of none.
Q.143. How many lots were set apart to you by the townsite companye
A. I took thirty lots.
Q.144. When did you take those thirty lots?
A. I designated those lots as a reserve on about the 27th day of May, 1889.
Q. 145. Has not yourself or your wife signed leases or subleases on some of those
thirty lots reserved by you?
A. I have not. My wife has, but not my lots.
Q.146. Then it is a fact it is, that within six or seven days from the date of your
homestead entry, you transferred for towusite purposes three-fourths of the land
embraced therein to a townsite company ?
A. No, sir.

Q.147. When did you state that lease was made?
A. On the 19th day of May.
Q.148., What was the date of your homestead entry?
A. April 23, 1889,was the first one.
Q.149. What is the date of homestead entry No.939, in your name?
A. May 11, 1889.

Q.150. I will ask you again. Then it is a fact that within eight days from the date
of your homestead entry, you transferred the control of three-fourths of the land
embraced in that entry to a townsite company?
A. I was forced to agree upon a lease.
Q. 151. What kind of force was used to compel you to sign that lease?
A. A crowd of lot jumpers.
Q. 152. What kind of force did the crowd of lot jumpers use?
A. They were on the land and tried to get possession of it.
Q. 153. When did you first find this crowd of lot jumpers on the land?
A. The 18th of May.
Q. 154. On what day did you sign the lease?
A. On the 19th we agreed upon a lease.
Q.155. The control of the three forties leased by you has been in the townsite
company since the date of the lease has it?
A. In pursuance to the agreement of the lease.

These statements clearly show that immediately after making his
entry, and a year before any legislation was enacted looking to the perfecting of title to lands entered as homesteads, but occupiedfor townsite
purposes, Foreman had voluntarily relinquished control of the greater
portion of the land entered by him; that he had volhmtarily ceased to
occupy the tract for homestead purposes, or for te purposes contemplated by the law under which he was claiming. Foreman attempts to
convey the impression that the occupation of this land by the townsite
company was in opposition to his will and against his wishes. The evidence before me is neither satisfactory nor convincing on this point.
He states that on May 12, a party attempted to make townsite settlement on the land but desisted at his request, still notwithstanding
this clear intimation that people were contemplating a townsite settlement in that vicinity, he, two days later, left the land, as he states, in

152

DECISIONS RELATING TO THE PUBLIC LANDS.

charge of two. men, and was absent four days, during which time a
company, composed in part at least, of his friends whom he states he
had known for years' and in whom "he had implicit confidence" took
possession of the tract for town-site purposes. If he was earnestly opposed to the townsite settlement it is difficult to explain his action in
the premises in accordance with that theory, but, however this may be,
it is clear that he immediately after his return to the tract, voluntarily
entered into a lease of the premises to the townsite company, and by the

terms of this lease he parted with all control of that portion of his claim,
agreeing to transfer complete title when title was perfected in him.
The company to whom he had leased and transferred these lands, in
turn leased and transferred them to other parties, and all this was done
without the shadow of law upon which to base such action.
The homestead law expressly provides that before a patent shall issue
for land embraced in a homestead entry, a claimant shall make affidavit
that no part of said land has been alienated, except as provided in section 2288,Revised Statutes. Foreman had so disqualified himself that
he could not truthfully make such an affidavit, hence he was not entitled
to perfect title under the homestead laws.
It is contended that Foreman had not alienated the land thus leased,
but I do not so read the homestead law. It is merely repeating a truism, to say that the homestead law was enacted for the benefit of those
seeking homes upon the public domain; the theory of the law is, that
the land thus entered is to be used and retained as a home, as a place
of abode for the entryman and his family, hence said home, said abode

can not in any event become liable to the satisfaction of any debt contracted prior to the issuing of the patent therefor.
In that provision of the law which requires a claimant to make affi-

davit that no part of the land has been alienated, it must be assumed
that the word "alienated "was used in its ordinary acceptation, and that
the intention of Congress was to prevent the transfer of possession of

the lands embraced in the entry, to another party, the lands were to be
retained in the possession of the entryman for his home and for the support of himself and family.

This view is clearly sustained by te pro-

visions of section 2288,Revised Statutes; which permits an entryman
to transfer, by warrlnty against his own acts, any portion of his homestead for church, cemetery or school purposes, and for the right of way
of railroads across sucl homestead and such transfer shall in no way
vitiate the right to complete and perfect title to his homestead. In
these cases the entryman has not transferred a portion of the land embraced in his homestead, because the fee is not in him and may never
be, he has simply-transferred his right of possession to that portion of
his entry both while the title remains in the government and after it
has passed to him; but the law provides that his right of transfer or
alienation of possession of a portion of his claim shall cease at this
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point, and if he attempts any further transfer or alienation, he shall be
prohibited from completing title to the land embraced in his entry.
In view of the statements made by Foreman, I do not think it will be
seriously contended that he did not transfer the three forties or one
hundred and twenty acres embraced in his entry, ad the possession of
the same, to the townsite company.
The company had absolute control of the land, it disposed of lots, and
valuable improvements were placed upon the same by the purchasers,
and it would be absurd to suppose that this was done on any other
theory than the one that Foreman had parted with his interest in said
land or lots. The contention of Foreman, carried to its logical conclusion, would result in this, that a homestead claimant, immediately after
the entry, may transfer possession and relinquish to another, all the
land embraced in his entry with a covenant to transfer absolute title
as soon as title is perfected in him, and then having been permitted by
his grantee, to reside on the land for the required time, lie may perfect
title upon te theory that there has been no alienation of the land as
contemplated by aw, as he had no ownership to transfer or alienate.
It is sufficient to say that

such a construction would be contrary to,

and utterly subversive of, all the principles of the homestead law and
can not be entertained.
. There can be no doubt in my opinion, as to the illegality of the action
of Foreman, and that he considered the same illegal. I find in the
Congressional Record, dated January 23, 1890,page 740, a record of
the followingproceedings:
Mr. PERKIsS. I desire to bring to the attention of the committee a statement which
I have received from the city of El Reno. I ask it to be read to the committee, and
if there is no objection I will move that the town of El Reno be excluded from the
provisions of this bill. I ask the statement be read so the committee may be advised.
The Clerk read as follows:
In replying to a document signed by J. A. MacDonald and others, we the undersigned officials, citizens and homesteaders of E.1Reno, most respectfully submit to
your honorable body the following statement of facts:
The Oklahoma Homestead and Town -Company having leased from three homesteaders three 80-acre tracts of land at a rental of $1.00per acre annually in advance,
and having laid said land off for a town site, in lots and blocks, and having subleased the same for a consideration in hand paid and a balance to be paid when a
perfect title can be made, and there being the most perfect understanding and absolute satisfaction between the holders of the leased lots, the Oklahoma Homestead
and Town Company, and the homesteaders who have leased the aforesaid company
their lands, and the Oklahoma Homestead and Town-Company having erected and
maintained a first-class hotel, built store buildings, offce buildings, and school
buildings, made Toads in and around the town, built bridges and culverts, sunk and
equipped public wells, and subsidized stage-lines to the amount of thousands of dollars over and above all moneys received from the lease of lots: Now, therefore, we
respectfully ask that our contracts and agreements between all parties connected
therewith shall be legalized that they may be flly carried out.
A. A. Farnham, mayor, Jas. B. Scales, councilman.
Alva C. Springs, councilman; J. A. Foreman, homesteader;
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Mr. PERKINS. Mr. Chairman, I am not acquainted personally with any of these
gentlemen, but I am told that this memorial recites the situation very correctly.
Now I do not think it would be right for this committee to attempt in any way to
legalize what these gentlemen have done. But I ask uMuimous consent to submit
an amendment which will provide that this bill shall not apply to the town of El
Reno, in Oklahoma.

In my opinion Foreman is clearly disqualified by the plain provisions
of the statute from making an entry under the second proviso of section 22 of the act of May 2, 1890, such being the case it is not necessary

to discuss the character of the cash entry made, as the law clearly indicates who can, and who can not, make the same.

Neither is it necessary to discuss the question as to whether or not
the occupancy of land embraced in a homestead entry by townsite settlers, would prevent the perfecting of title Lnder the homestead law, to
said land.
The case before me mLst be determined in accordance with the law

as I find it. Your decision is reversed, and the homestead and cash
entry of Foreman must be canceled, and the land may be entered under
the provisions of the townsite law, applicable to the Territory of Oklahoma.
PERACTICE-REHE AR1 NG-APPEAL-CERTIORARI.

Bisnop v. WALDEN.
Rule 79 of practice only applies in cases where the motion for review or rehearing
is filed within the time allowed for taking a appeal, and then only suspends
the running of time allowed for appeal until the motion is disposed of and due
notice is given of the decision thereon.
A writ of certiorari will not be granted where the right of appeal is lost through the
failure of the applicant to assert te same within the period prescribed by the
rules of practice.

Secretary Noble to the Commissioner of the General Land Office, February 6, 1892.

This is an application filed by Gus. Walden, for an order under Rules
*ofPractice 83 and 84, requiring you to certify the contest proceedings
and the record in the case of . E. Bishop v. Gus. Walden, involving
the SE. 4 of Sec. 20, T. 40 S., R. 2 E., Roseberg, Oregon, to the Department for consideration.

It appears that Walden filed pre-emption declaratory statement- for
the tract in question July 20, alleging settlement thereon July 13, 1888.
On November 14,1888, Bishop made application to purchase the S. A of
the SE. j and the NE. i of the SE. 1 of said section, under the act of
Congress of JLne 3, 1878, (20 Stat., 89).

In order to determine the rights of the conflicting claimants a hearing was had before the local officers at which both parties appeared and
submitted their testimony.

Oa Jan-uary 23, 1889, the local officers de-
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cidedthe case against Walden on the ground that he had taken the
tract for the purpose of business and trade and not in good faith as a
pre-emption. Notice of their decision was served on Walden January
26, 1889, as shown by registry return receipt.

On the 7th of March,

1889,Walden filed with the local officers a motion for a rehearing before
them based upon alleged newly discovered evidence. This motion the
local officers on the 21st of May, 1889, overruled, for the reasons that by

the exercise of due diligence Walden might have produced said evidence
at the former hearing, and that said evidence was cumulative in character.
On the 19th day of June, 1889,Walden appealed to your officefrom
the decision of the local officers of January 23, on the merits of the case,
and also from their decision of May 21, denying his motion for a rehear-

ing. Upon this state of facts you, on the 8th of September, 1891,found
that inasmuch as the appeal of Walden, from the decision of the local
officers of January 23, 1889,was not served upon Bishop and filed until
June 19, 1889,more than thirty days after the same was rendered, that
said appeal was not taken in time, and you thereupon considered the
case under rule 48, and as between these parties you found no errors in
the finding of facts and conclusions of law by the local officers. There-

upon you denied Walden the right of appeal. This application for certiorari is based upon your action.
It is claimed in the affidavit of Walden, that in less than thirty days
after notice of the decision of the register and receiver, he filed his motion for a rehearing before them, and he claims that because he did
this " his appeal should not have been disallowed as it would then comply with rule 79."
Rule 79 is as follows:

"The time between the filing of a motion for

rehearing or review and the notice of the decision upon such motion
shall be excluded in computing the time allowed for appeal."
The record shows that Walden received notice of the local officers'
decision on the merits of the case, on the 26th day of January, 1889;
the motion for rehearing was not duly served and filed until the 7th
day of March, 1889,-forty days after notice of the decision was received by him-a

decision was rendered on said motion May 21, and

Walden did not serve his appeal from the decision of January 23, upon
Bishop until June 19, 1889, twenty-nine days after the decision on the
motion for rehearing.

Rule 79 only applies in cases where the motion for review or rehearing is filed within the time allowed for taking an appeal, and then only
suspends the running of time allowed for appeal until the motion is disposed' of and due notice is given of the decision thereon.

In this case the motion for rehearing was based upon the allegation
of newly discovered evidence and therefore, was not required to be filed
within the thirty days under Rule 77 of practice, but it was filed after
the time for appeal had expired and for this reason said rule 79 has no
application to the ease.
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A writ of certiorari will not be granted where the right of appeal is
lost throughLthe failure of the applicant to assert the same within the
period prescribed by the rules of practice. Thompson v. Shultis (12L.
D., 62).

No reason is shown for the failure of Walden to appeal his case in
the time provided by the rules, his right to be heard on appeal was lost
through his laches and in such a case the writ of certiorari will not be
granted.

Frary v. Frary et a., 13 L. D., 478.

The petition is therefore denied.
INDIAN LANDS-ALLOTMENT-RIPARIAN

RIGHTS.

AxANDA HINES.
The riptarianownership of a allottee, whoselands afe adjacent to a meandered nolnavigable lake, hlcundes the lands to the midcUeof said lake.

Secretary Noble to the Commissioner of Indian Affairs, Febritary 8, 1892.
I acknowledge the receipt of your communication of October 16,
1891, and accompanying letter from Mrs. Amanda C. Hines, a member

of the Sisseton and Wahpeton bands of Sioux Indians located on the
Lake Traverse reservation in South Dakota, in relation to selections of
lands for- allotments for herself and children which surrounds a meandered lake, now dry; that she made the selections supposing the fact
of owning the land around the lake would give title to the same and
if not, that her allotments be changed.
In response thereto I transmit herewith copy of an opinion of the 4th
instant of the Hon. Assistant Attorney General for this Department,
in which I concur, to the effect that Mrs. Hines as owner of the con-

tiguous lots, would be entitled to the lands in font of her lots to the
middle of said lake.
OPINION.

Assistant Attorney General Shields to the Seeretauryof the Interior,
February 4, 1892.
It appears from a letter of the Commissioner of Indian Affairs, ad-

dressed to you, that Mrs. Amanda Hines, a member of the Sisseton
and Wahpeton bands of Sioux Indians, located on the Lake Traverse
reservation in South Dakota, has selected, as allotments for herself
and children, certain lots in, or fractional parts of, section 11, T. 121 N.,
R. 53 W., which srround a meandered, non-navigable lake, which is

dry during the greater part of the year. In a letter to the Commissioner of Indian Affairs she states that the selections were made under
the supposition that owning the lands around the lake would entitle
her to those in the lake bed; but that she has since been informed
that her right in that respect is very, questionable.
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The Commissioner requests such a decision respecting the status of
the lands in question as will enable him to inform Mrs. Hines as to her
rights in the premises; and the matter has been referred to me by the
First Assistant Secretary, with request for an opinion upon the questions involved.
As I understand the facts of the case, Mrs. Hines has simply selected
the tracts in question as allotments for self and children. It is not
said that the selections have been approved; but, on the contrary, it is
to be inferred fom certain statements made that their approval depends upon the decision you may make as to the rights Mrs. Hines
may acquire, if the allotments be approved and the lands patented to
her and children.
It is therefore obvious that at present the paramount title to the
lands in question is in the United States, subject to the inchoate right
of Mrs. Hines to have them alloted to her.
My opinion then is asked, not in relation to an actual, existing condition of facts, bt is to be predicated -upon the contingency of the
approval of the selections to Mrs. Hines, and the subsequent

acquisi-

tion of a legal title to the lands under the allotment act.
It is the practice of the officers of the Department of Justice to dedine to express an opinion upon a supposed case, or a condition of

facts which may or may not arise. But in view of the dependent character of the party most interested and her reliance upon the spervisory power, with which you are clothed, for guidance and protection I
think the rule of the Department of Justice may be relaxed in the present instance, so as to give au opinion, treating Mrs. Hines and her children as owners of the lands in question -under the United States land
laws.

The question presented has been before the supreme court of the
United States more than once, and after an exhaustive consideration it
has been determined in favor of the riparian owners. See cases of the
Railroad Company v. Schurmeir (7 Wallace 272, 287), and Hardin v.
Jordan (140 U. S., 371, 381), et seq. The same question was before this
Department in. the case of John P. Hoel (13 L. D., 588), where, referring

to the last decision of the supreme court, it was said:
it follows from said decision, that non-navigable inland lakes and ponds, where the
public survey shows the same meandered, and the fact appears that the contiguous
lands or lots have been disposed of by the government, that the lands covered by such
lakes within the meandered lines does not belong to the government, but to the adj oining proprietors, under the common lav right of riparian ownership. The government has no jurisdiction over such lands, and, therefore, no power to dispose of them.

In view of these decisions, I advise that Mrs. Hines, as owner of the
contiguous lots, would be entitled to the lands in front of her lots to the
middle of said lake.
Whilst the lands in question are now within the State of South Dakota, they are also within an Indian reservation, and entirely subject to
the disposition of the United States.
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The act of February 22, 1889(25 Stat.; 675), dividing the Territory
of Dakota, and authorizing the people thereof to form two states out of
the same, provides that as a condition of admission into the Union,

the people inhabiting the proposed states shall agree and declare that
they forever disclaim all right and title to all lands lying within their

limits,owned or held by any Indian or Indian tribes; and that until the title thereto has
been extinguished by the United States, the same shall be and remain subject to the
disposition of the United States, and said Indian lands shall remain under the absolute jurisdiction and control of the Congress of the United States.

This provision of the enabling act is incorporated verbatim in Art.
XXII of the Constitution of South Dakota, Lnder the title of " Compact with the United States."
In view of the foregoing, I have not deemed it essential to enter upon
a discussion as to whether the status of.this land is now, or may hereafter be affected, by legislation on the part of the State of South Dakota,
in relation to riparian rights; but have considered the question only in
respect to the acquisition of rights by Mrs. Hines from the United
States.
RAILROAD GRANT-LEGISLATIVE WITHDRAWAL.

SOUTHERNPAC. R. R. Co. v. CARTER.
Lands embraced within. the legislative withdrawal, which followed oa the filing of
the map of general route, under the grant of July 27, 1866, are excluded from preemption filing and settlement.

Secretary Noble to the Commissioner of the General Land Office, February
8, 1892.

The land involved in this controversy is lot 2 of Sec. 23, T. 14 S., R.

2 E., M. D. M., San Francisco land district, California, and is within
the primary limits of the grant of July 27, 1866, (14 Stat., 292), to the
Southern Pacific Railroad Company.
Robert M. Carter filed his pre-emption declaratory statement for the
lot, on the 30th of June, 1886, alleging settlement on the 28th of that
month. After due notice, he submitted final proof, and received final
receipt and certificate on the 10th of February, 1887,the Southern Pacific Railroad Company protesting against the proceeding.
The proof and the protest coming before you for action thereon, you
rendered a decision on the 9th of June, 1890,holding that Carter's
appropriation of the land under the pre-emption laws was proper, and
that said entry was held fiorconfirmation, subject to appeal by the company within sixty days. You directed the local officers to so inform
the company, and to advise the entryman that should your decision
become final his entry will be duly examined for patent. From that
decision the company appeals to the Department.
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Section 2258 of the Revised Statutes states what lands shall not be
subject to the right of pre-emption, and the first class named is "lands
included in any reservation by any treaty law, or proclamation of the
President, for any purpose."
Section six of the law of Congress already cited, which granted certain lands to the Southern Pacific Railroad Company, provided that
the odd sections of land thereby granted should not be liable to sale or
entry, or pre-emption, before or after they were surveyed, except by
said company as provided in said act, " after the general route shall be
fixed."1

The route of said company was designated on its map filed in your
office on the 3d of January, 1867, and lands, of which those in question
were a part, were withdrawn from pre-emption upon the filing of such
map.

Buttz

v. Northern

Pacific

B. B. Co., 119 U. S., 55.

In your decision you stated that
the testimony taken in connection with the pre-emption proof made it appear that
the land in question was occupied by one Myron Lisk as early as 1857,who used the
same as a farm until some time in 1865, when he sold his possessory right thereto to
Jose Feliz, who in turn sold it to one Geo. W. Condon. That these several parties
were qualified pre-emptors, and their claim, and cultivation of the land from 1857
until long after the date when the right of the company would otherwise have attached, excepted said land from the grant to the company.

I do not find this statement sustained by the evidence. The proof is
that Lhiskoccupied a part of the land from 1857 until sometime in 1865.

His residence and improvements were upon land immediately south of
this, and not until a survey, was it known that his barn was upon the
land in question. - There is nothing in the case showing that he ever
claimed any interest in this particular tract, or that he ever conveyed
or attempted to conveythe same to Feliz or to any other person. The
testimony also shows that Feliz was a Spaniard, and it does not appear
that he was, or ever became an American citizen, although one witness
said "my impression is that he was born in California." He worked
for Myron Lisk prior to 1867,when he filed for the land, but no witness
testifies that Lisk claimed any interest in the land after 1865, or
that Feliz claimed any such interest prior to the 6th of August,
1867,at which time he made settlement, according to his declaratory
statement filed on the 16th of October of that year. That he first
made settlement upon the land in 1867was also established by the testimony of the witnesses, Andrew P. Potter and G. W. Condon, the latter of whom purchased the land from Feliz in 1871,who conveyed it to
Condon by a deed, which described it as being bounded on the south by
lands of Myron Lisk, which were the lands which Lisk had occupied
and claimed since 1857.

It would seem, therefore, that from "some time in 1865." when
Lisk ceased to claim any interest in the land, until August 6, 1867,
when Feliz claimsto have settled thereon, it was unoccupied, and therefore subject to the legislative withdrawal, which attached upon the

160

DECISIONS RELATING TO THE PUBLIC LANDS.

filing of the map of general route-viz: Jan'y 3 1867; hence, Carter
acquired no interest therein by his subsequent settlement and filing.
The decision appealed from is therefore reversed.
In his brief upon this appeal, the counsel for the company states
that on the 13th of September, 1888, the company obtained in the cir-

cuit court of the United States judgment against Carter for possession
of said land; that he then left the same, and on the 8th of November,
following, the company sold the land to one Charles Louis, who has
ever since been in peaceable possession thereof.

TIMBER LAND ENTRY-ADVERSE

CLAIM.

MILLER V. MCMILLEN.
The presence of improvements on a tract of land will not exclude the same from disposition under the act of June 3, 1878, where said improvements are not made and
maintained under a bona fide occupation of the land.

First Assistant Secretary Chancler to the Commissioner of the General
Land

Office, February

8, 1892.

I have considered the case of George T. Miller v. Henry MeMillen,

involving the timber-land entry made by the latter for the SE.
SW.

i

of Sec. 1, T. 10 N., B. 14 W., San Francisco

L of the

land district, Cali-

fornia.
McMillen filed his statement for the land on October 21, 1887, and
offered final proof January 12, 1888. He was met by the sworn protest
of Miller, filed December 3, 1887, alleging that he had valuable im-

provements on the land at the date of McMillen's application, and at the
same time applied to enter the tract.
Hearing was ordered and had on January 12, 1888. The proceedings
thereat and your action thereon are set forth in your decision of October
4, 1890, appealed from, as follows:
From the record it appears that, at the time McMillen made his sworn statement,
there were valuable improvements upon the land, amounting to about one thousand
dollars, and that he was cognizant thereof. Said improvements were the property
of the plaintiff, Miller.
Prior to McMillen's application, Miller believed his improvements to be upon the
SW. -l of the NW. I of the same section; but it was found that they were upon the
SE. j of the SW. j of the land in question, just over the dividing line between the
two sections. As soon as the plaintiff discovered the true location he made application to purchase said land.
The law expressly states that land containing such improvements is not enterable.
(See act of June 3, 1878, Par. 6.)

Defendant can not, therefore, base his rights upon his application to enter said
land, as against the plaintiff.

The testimony taken at the hearing shows (in addition to the above)
that the improvements consisted of three. small shanties and a mill for
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grinding bark. The mill was a frame, without siding, and was run by
water; the shanties served as shelter for men while peeling bark. They
had been put up by a man named Porter, five or six years before; and
a little more than a year prior to the hearing Miller had purchased them
from Porter, but had not taken actual possession-having given the
latter a lease. The mill and cabins had not been used for more than
a year; McMillenin his sworn statement alleged that they were abandoned; but Miller insists that they were "kept in repair " and ready
for use if needed. The bark ground and prepared for shipment at the
mill was taken from trees " on this land and other government land adjoining." Miller had a homestead entry and a pre-emption entry adjacent to the mill, and alleges that he supposed the mill and cabins to be
on his claim; but on survey they were found to be just over the line,
on government land. He contends that the improvements named excluded the tract from entry under the timber-land law, the second section of which provides that
-

any person desiring to avail himself of the provisions of this act shall file with the

register a written statement . . . . . setting forth that the land
contains no mining or other iprov ements, except for ditch or canal purposes.

McMillen, on the other hand, claims that the clause above cited
shoualdbe construed in connection with the first section of the same act,
which provides "that nothing herein contained shall defeat or impair
any bona fide claim under any law of the United States, or authorize
the sale of any mining claim, or the improvements of any bona fide

settler." That Miller was not such a settler. On the contrary, he was,
so far as this tract is concerned, either knowingly, or wittingly, a tres-

passer upon government land, and could acquire no rights thereby
which would interfere with MeMillen'sright to purchase the tract under
the timber act.
The question as to the construction of the clause of section 2, of the
act of June 3, 1878,(20 Stat., 89), excluding land containing " improvements was discussed bythe Department in the case of Porterv.Throop
(6 L. D., 691), and more fully in the case of Wright v. Larson (7 L. D.,

555). n the latter case it was held that "the exception in the act of
June 3, 1878,is in favor of the bonafide settler; " that " a settlement to
be bonafide must be for the purpose of making the tract a home; this
is the test, and a settlement for the purpose of securing the timber on
the land, or for any other purpose than establishing a home, is not a
bonafide settlement within the meaning of the act."
In the case at bar there was no pretense of settlement upon the tract
"for the purpose of establishing a home." It was not therefore excepted from entry under the timber-land law because of improvements
built thereon for the purpose of grinding and preparing for shipment
the bark of trees upon that and other government land.
Counsel for the protestant cites the case of Block v. Contreras (4 L.

D., 380),to sustain his contention that the tract here in controversy is
14561-voL

14

11
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not subject to entry under the timber-land act: But in that case Contreras alleged that he had settled upon the tract, with a view to entry,
prior to the application to purchase; and the department found that
said tract was " inhabited, occupied and improved" at the date of the
application to enter under the timber-land law. This was by no means.
a parallel case to the one here under consideration.
I do not believe that the character of improvements found in this
case under the circumstances are such as will except the tract frointhe
operation of said act. If such were the case, a trespasser could keep
the timber lands out of the market until he had accomplished his purpose of denuding them of their valuable product, on the ground that
they were improved, without any intent of lawfully appropriating
them.
Your decision is reversed.
NOTICE OF CONTEST-PERSONAL

SERVICE-PTTBLICATION.

SODERQUIST V. MALLON.
Personal service of notice, under rule 9 of Practice. is not secured by reading the
same to the wife of defendant and delivering to her a copy thereof at the house
and usual place of defendant's residence.
Service of notice by publication is authorized where it is made to appear that personal service can not be secured by persistent and diligent effort.

First Assistant Secretary Chandler to the Coiqmissionerof the General
Land Office,February 8, 1892.

I have considered the case of John P. Soderquist v. Michael Mallon,
involving the timber-culture entry made by the latter on August 1,
1882, for the NW.

i

of Sec. 32, T. 105, R. 68, Chamberlain (formerly

Mitchell) land district, South Dakota.
The affidavit of contest was filed June 25, 1888, alleging failure to

plant and cultivate as required by law.
After several continuances, hearing was had on June 25, 1889. The
defendant made default, but the contestant and three witnesses appeared and submitted testimony which in the absence of any showing
to the contrary, made aprimafacie case against the entryman.
The complicated series of transactions that followed before the
Mitchell office, and later before the Chamberlain land office (after its
establishment) are set forth with substantial correctness in your decision
appealed from. It is sufficient to say that the papers in the case were
transferred to the Chamberlain office without final action thereon by
the register and receiver at Mitchell; and that the local officers at
Chamberlain dismissed the contest on the ground that notice thereof
had not been legally served upon the defendant.
The contestant appealed to your office,and you held that sufficient
showing of effort to find the defendant had been made to warrant serv-
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ice of notice by publication; that notice thereunder, service by registered letter and posting in the local office and on the land, constituted
full and legal notice, under which claimant was bound to appear and
defend his entry; and that having failed to do so he was properly ad-

judged to be in default.
The record contains the affidavit of 0. 0. Stanclifield, sheriff of Davison county, South Dakota, that he, on the 27th day of December,
1888, served notice of said contest upon the therein named claimant,
Michael MallonBy reading said notice to Mrs. Michael Mallon, the wife of said Michael Mallon,
and by delivering to and leaving in her hand a true and certified copy of said notice
of contest, at the house the usual place of residence of said Michael Mallon, in the
county of Davison and Territory of Dakota that said Mrs. Michael Mallon is a
member of said Michael Mallon's family, and is over fourteen years of age.

The preceding return is almost literally the same (except as to names
and dates) as that of service of notice upon the defendant in the case
of Ackerson v. Dean (10 L. D., 477-8), which the Department held was

not a sufficient compliancewith the requirements of Rule 9 of Practice:
Personal service shall be made in all cases where possible, if the party to be served
is a resident of the State or Territory in which the land is situated, and shall consist
in the delivery of a copy of the notice to each person to be served.

The first question to be determined is, whether personal service upon
the defendant was possible.
The defendant has on file an affidavit in which he states.
* That on April 13, 1889,when publication /was granted on said notice, and for more
than thirty days prior to that time, I was personally present on my farm near Mitchell, Davison county, Dakota, and have been living on and working the same all the
time above mentioned.

Similar affidavits are on file executed by the defendant's wife and his
attorney.
On the other hand, the contestant has affidavits in the record tending to show that he persistently and zealously sought to learn the
whereabouts of the defendant, and sets forth in detail the efforts made,
by inquiries, by letters of inquiry sent to the postmaster at Mitchell,
and in other wvtays.One of his attorneys makes affidavit that heHas written to the postmaster at Mitchell, Dakota, and to the sheriff of Davison
county, Dakota, in which the town of Mitchell is located; that the postmaster there
has said that said Mallon was not in said county; that his family were there, but
that Mallon himself was in Iowa. At one time he reported said Aallon in Sioux City,
Iowa; and another time he said that Mallon was in Storm Lake, Iowa. And the
said sheriff has reported, at all times prior to the order to publish being made in the
present case, that said Mallon was in Iowa. The said sheriff returned the notice of
one hearing with his return that he was unable to find the claimant; in the other
case the said sheriff retained the notice to obtain service of the same on said Mallon
if he should return to said Davison county.
, that the sheriff was instructed
to keep a watch on claimant and report if personal service could be made upon him
in said county.
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The other member of the firm makes affidavit to the same effect, and
adds that contestant :has been unusually diligent and active in seeking said Mallon."

The sheriff's returns referred to, and his letters to contestant's attorneys announcing his failure to find the defendant, are in the record'
Finally, one of the attorneys for the contestant sent a registered letter
containing a copy of the notice addressed to Michael Mallon, at Mitch-

ell,'Dakota. Said letter was returned, with the postmaster's notation
on the envelope, "Refased." The indications are very strong that when
defendant found there was in the post-office at Mitchell a letter addressed to him, postmarked at Kimball, and having upon the corner
the name of contestant's attorney, he thought he could avoid receipt of

any notice that might be contained therein by refusing to receive the
letter. But he could not in that way defeat the service of notice (Kelly
v. McWilliams,

12 L. D. 403).

In the case of Driscoll v. Morrison (7

. D., 274) the contestant

allegedThat he has endeavored to serve the attached notice upon the contestee James L.
Morrison; that after diligent search he is unable to find the said James L. Morrison;
that he is well acquainted in the neighborhood, and that he knows that no one by
the name of James L. Morrison resides in that locality; that he is not acquainted
with the present address of said James L. Morrison; that he has every reason to
believe that said Motrison is no longer a resident of the Territory of Wyoming; that
it will be impossible to serve the notice of contest upon said Morrison by personal
service.

In the above case the Department held that a sufficient affidavit and
showing had been made to justify service of notice by publication. In
the case at bar a far stronger showing is made of persistent, earnest
efforts on the part of the contestant to obtain personal service.
Taking into consideration all the facts disclosed in the record, I concur in your conclusion that service by publication was authorized; and
your decision holding the entry for cancellation because of his default,
in view of the testimony adduced at the hearing, is affirmed.
RAILROAD GRANT-INDEMNITY

SELECTION.

WA4LLIS V. MISSOURI KANSAS AND TEXAS BRY. Co.
The even numbered sections within the primary limits of the grant of March 3, 1863,
for the Leavenworth, Lawrence, and Galveston road are reserved to the United
States, by the terms of said grant, and therefore excepted from the grant of July
26, 1866,to the Missouri,IKansas and Texas road, and can not be patented for the
benefit of the same to supply deficiencies in its place limits.

Secretary Noble to the Commissioner of the General Land Office, February 8, 1892.

I have considered the appeal by Benj. L. Wallis from your decision
of June 6, 1890 rejecting his application to make homestead entry of
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.,.R. 19 E., Topekalanid district, Kan-

sas, for conflict with the indemnity selection of said tract by the Missouri, Kansas and Texas Railway Company.
Said tract is within the indemnity limits of the grant for said Missouri, Kansas and Texas Railway Company, under the acts of March
3, 1863 (13 Stat., 339), and July 26, 18i6 (14 Stat., 289), aid was selected
by said company JuLne26, 1879, and again November 1, 1885. It is also

within the primary limits of the grant for the Leavenworth,Lawrence
and Galveston Railroad Company, under the act of March 3, 1863

(sulra).
In the case of the United States v. Missouri, Kansas and Texas Railway Company (141 U. S., 359), it was held that the even-numbered sec-

tions within the primary limits of the grant for the Leavenworth, Lawrence and Galveston Railroad Company were reserved to the United
States by the act of 1863(supra), and were therefore excepted from the
grant in the act of 1866 (supra), and could not be patented to the Missouri, Kansas and Texas Company to supply deficiencies in its place
limits.
The selections of the tract in question by the Missouri, Kansas and
Texas Railway Company innst therefore be canceled, and, if otherwise
subject to entry, Wallis's application should be admitted.
Your decision is accordingly reversed.

FINAL PROOF-INTERVENING
JEFFREY

ADVERSE CLAIM.

v. RECORD.

An entry should not be allowed during the pendency of final proof sbmitted by a
prior claimant, and, if so allowed, will not affect the right of sch claimant to
submit further proof, showing that he had in fact complied with the law prior
to the submission of his first proof.

First Assistant Secretary Chandler to the Commissionerof the Genera.
Land Office, February

9, 1892.

I have considered the case of Charles H. Jeffrey v. Augustine A.
Record on appeal by the former from your decision of August 14, 1890

canceling his entry and accepting the final proof of the latter for the
NE. 1, Sec. 18, T. 32 N., R. 49 W., Chadron, Nebraska, land district.
Record made pre-emption filing for this land April 20, 1886 at Valentine land office, and offered final proof thereon on November 23, of

same year. The proof was rejected by the local officers,and an appeal
was taken to your office. The action of the local office was affirmed on

February 1, 1887, and an appeal was then taken to the Department.
On December 29, 1887, Jeffrey was permitted to make homestead
entry fo the tract. July 24, 1888 (L. and R., Vol. 78, 397), the Depart-

ment considered the case and modified your decision. The Secretary:
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concurred in the conclusion reached by you that the proof was unsatisfactory, and said that
in the absence of an adverse claim, I might e disposed to affirm your allowance
of further proof during the life-time of the entry. In view, however, of the stated
entry of Jeffrey, you will direct that the claimant be notified that he will e permitted within sixty days from notice, to make new proof in due form, showing that
prior to the entry of Jeffrey, he had complied with the law, and i the event of failure to submit such proof within the time named, that his filing be canceled.

Pursuant to this ruling, Record, on December 27, 1888,upon due notice, offered new proof which was protested by Jeffrey.

A hearing was

thereupon ordered, and had on July 17, 1889. The district having been
clianged, the land came into Chadron district, and upon the testimony
taken at the hearing, the local officers found that Record had resided
upon the land more than six months immediately preceding the date of
the formerly offered proof, but had not resided upon it since, although
-he had kept up the cultivation and improvement of the tract, and they
recommended the acceptance of his proof, from which Jeffrey appealed.
Incidental to this proceeding, Mr. Record, on June 1, 1889, filed a motion in your office for a review of the decision of July, 1888. This was

forwarded to the Department with the papers in the case, and was taken
up on November 16, 1889,and it was found that it had not been filed
within thirty days after notice had been received by Record of the decision, as required by rule 77 of practice, and as it was not based upon
newly discovered evidence, it was overruled, and the papers returned
to your officethat the new proof and the case made by Jeffrey against
the entry might be considered, and on August 14, 1890,you sustained
the action of the local officers,and held Jeffrey's entry for cancellation,
allowing the entry of Record, from which Jeffrey appealed.

I have carefully considered the case. The testimony offered at the'
hearing is quite conflicting, in fact, contradictory. It was, however,
error to allow Jeffrey to make a homestead entry while the final proof
of Record was pending on appeal before you, and he made the home-

stead entry at his peril. If you had reversed the local officers and allowed the final proof of Record, the case would have been at an end,

so Jeffrey is not in position to comp]ain. This error of law, however,
does not affect the rights of the parties under the finding of facts.
The evidence shows more fully the facts of his residence upon the

land prior to the first final proof, and while it is perhaps not so fll and
complete as it is desirable it should be, yet I find nothing therein that
calls for interference with your conclusions which agree with those of
the focal officers, and the decision appealed. from is therefore affirmed.
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SIOUX INDIAN LANDS-ACT OF MARCH 2, 1889.
KING V. CHICAGO, MILWAUKEE AND ST. PAUL

Ry. Co.

The right of the Chicago, Milwaukee and St. Paul Ry. Co. to certain lands within
the former Crow Creek Indian reservation, for right of way and station purposes,
as recognized and provided for in section 16, act of March 2, 1889,is not defeated
by a settlement right claimed under section 23 of said act.
Secretary Noble to the Commissioner of the General

and Office,February

9, 1892.

This appeal is filed by Henry J. King fom your decision of June 2,
1890, affirming the action of the local officers in rejecting his applica-

tion to make homestead entry of lots 3 and 4, the SE.
Sec. 10, and lots

t

of the SW. J of

and 9, Sec. 15, T. 104 N., R. 71 W., Chamberlain,

South Dakota, for the reason 'that his application concflited with the
claim of the Chicago, Milwaukee and St. Paul Railway Company, under
the 16th section of the act of March 2, 1889 (25 Stat., 888).

The land in controversy was formerly embraced in the Crow Creek
Indian Reservation, and in 1880,while it was so reserved, the Chicago,
Milwaukee and St. Paul Railway Company entered into certain agreements with the several tribes of Sioux Indians, with the approval of the
Indian Bureau whereby said tribes of Indians agreed to grant to said
railroad companythe right to occupy a certain part of said reservation
-at the western terminus of said railwayfor right of way, station grounds,
etc., through and upon said reservation, in consideration of a certain
amount per acre therein agreed upon, to be paid by the railway cormpany to the United States for the benefit and use of said Indians.
On January 3, 1881,.the Secretary of the Interior approved said
agreement, with the proviso limiting the amount of land to be taken
by the railway company under said agreement for passenger and freight
depots, machine shops, etc., at the terminus of said road on the eastern bank of the Missouri river, to two hundred acres, and to one hundred and sixty acres for station grounds at points east of said terniinus.

On November 25, 1881,the company filed in the Department a plat,

showing a selection of one hundred and eighty-eight acres in said reservation on the east bank of the Missouri river, selected Lnder said agreement, for depot grounds, etc., which was approved by the Secretary
of the Interior, October 6, 1882, and which embraces the land in con-

troversy, and payment was made by the company in pursuance of the
terms of said agreement.
On December 17, 1883,the President transmitted

to Congress a com-

munication from the Secretary of the Interior, with an accompanying
draft of a bill, "To accept and ratify said agreement with the Sioux
Indians and the Chicago, Milwaukee and St. Paul Railway Company,"
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but it does not appear that any action was taken upon the matter by
Congress.

See Ex. Doe. No. 20, Ist Sess., 48th Congress.

On Februnary 27, 1885,President Arthur issued an executive order
restoring to the public domain certain lands embraced in the Crow
Creek reservation, including the land in controversy, but, on April 17,
1885, President Cleveland issued a proclamation declaring said executive order wholly inoperative and void, for the reason that it was in
violation of the treaty with the Sioux Indians of April 29, 1868.
Under the provisions of the act of Congress of March 2, 1889 (25

Stat., 888), a portion of the reservatioii of the Sioux Nation of Indians
in Dakota was divided into separate reservations, and the Indian title
to the remainder of said reservation was relinquished and restored to
the public domain, nder the proclamation of the President, February
10, 1890 (26 Stat., 1554), which included the land in controversy.
On April 14, 1890, Henry J. King filed an application with the local
officers to make homestead entry of lots 3 and 4, the SE. of SW. J,
Sec. 10, and lots

1 and 9, Sec. 15, T. 104 N., R. 71 W., Chamberlain,

South Dakota, under sec. 23 of the act of March 2, 1889,supra, which
embraced part of the one hundred and eighty eight acres of land granted
to said railway company for freight and passenger depots, etc., by the
Sioux Indians, under the agreements heretofore mentioned.
With his said application King filed an affidavit, stating that he
made settlement on said land immediately after the executive order of
February 27, 1885,and that he has continued to reside upon and improve said tract Up to the present date; that on March 2, 1885,he tendered his application and affidavit, with the land office fees, to make
homestead entry of said tract, at the local officeof the district in which
the land was situated, which was refused by the local officers for the
reason that they had not then received officialnotice from the Commissioner that the land had been restored to the public domain, although
the executive order of February 27, 1885, had been published.
The local officers at Chamberlain rejected King's application for the
reason that it " conflicts with the claim of the Chicago, Milwaukee and
St. Paul Railway Company, under section 16, act of March 2, 1889, and

the President's proclamation of February 10, 1890."
You affirmed the action of the local officers in rejecting said applica-

tion, and from your decision ing appealed.
The claim of King is predicated upon the theory that the railway
company could acquire no right under the agreement with the Indians
without ratification by Congress, and that said agreement was not ratified until after appellant's rights had attached to the land as an actual
settler, which was protected by the 23d section of the act of March 2,
1889.

He further insists that the action of President Arthur in issuing the
executive order of February 27, 1885,was the exercise of a jurisdiction
properly conferred upon him to construe and interpret the laws and
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treaties, and having construed the treaty of 1868as not embracing the
lands restored by said order; it was not competent for his successor to
declare that such construction was erroneous.
The 16th section of the act of March 2, 1889,provided that the acceptance of said act by the Indians shall operate as a release of the Indian
title to the lands intended by said act to be restored to the public domain, but that said release should not affect any agreement theretofore
made with the Chicago, Milwaukee and St. Paul Railway Company
and the Dakota Central Railway Company for right of way through
said reservationAnd said companies shall also, respectively, have the right to take and use for right
of way, side-track, depot and station privileges, machine-shop, feight-house, round
house, and yard facilities, prior to any white person, and to any corporalion or association, so much of the two separate sections of land embraced in said agreements;
also, the former company so much of the one hundred and eighty-eight acres, and the
latter company so much of the seventy-five acres, on the east side of the Missouri
River, likewise embraced in said agreements, as the Secretary of the Interior shall
decide to have been agreed upon and paid for by said railroad, and to be reasonably
necessary upon each side of said river for approaches to the bridge of each of said
companies to be constructed across the river, right of way, side-track, depot and station privileges, machine-shop, freight-house, round-house and yard facilities, and no
more:

with the following provisos: (1) That the railway companies shall make
the paynients for the same, as stipulated in said agreements; (2) That
the lands conveyed shall only be used for general railway purposes;
(3) That payment shall be made and the conditions performed within
six months after the act takes effect; and (4) That said companiesshall
locate their respective lines of road, including station grounds and terminals, within nine months after the act takes effect, and shall within
three years after the act takes effect construct, complete, and put in
operation said lines of road, and upon failure to locate, construct, and
operate the same within the time required by the act, the lands granted
for right of way, station grounds, and other railway purposes, shall be
forfeited, and " shall without entry or further action on the part of the
United States revert to the 'United States, and be subject to entry
nder the other provisions of this act."
On October 31, 1890,within nine months after the date when the act
took effect, as declared by the proclamation of the President of February 10, 1890, the Chicago, Milwaukee and St. Paul Railway Company
filed its map of definite location, which was approved by the Secretary
of the Interior, subject to all the conditions contained in the 16th seetion of the act of March 2, 1889, and having prior to that date, as heretofore stated, paid the consideration specified in, said agreement, its
rights under the act became complete, subject only. to forfeiture upon
failure to construct, complete, and operate the road within three years
from February 10, 1890,the date when said act took effect,unless their
rights are subject to the claim of, King, under the 23d section of the
act.
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The 23d section provided:
That all persons who, between the twenty-seventh clay of February, eighteen
hundred and eighty-five, and the seventeenth day of April, eighteen hundred and
eighty-five, in good faith, entered upon or made settlements with intent to enter the
same under the homestead or pre-emption laws of the United States upon any part
of the Great Sioux Reservation lying east of the Missouri River, and known as the
Crow Creek and Winnebago Reservation, which, by the President's proclamation of
'date, February twenty-seventh, eighteen hundred and eighty-five, was declared to
be open to settlement, and not included in the new reservation established by seetion six of this act, and who, being otherwise legally entitled to make such entries,
located-or attempted to locate thereon homestead, pre-emption, or town site claims,
by actual settlement and improvement of any portion of such lands, shall, for a
period of ninety days after the proclamation of the President required to be made by
this act, have a right to re-enter upon said claims and procure title thereto under the
homestead or pre-emption laws of the United States, and completd the same as required therein, and their said claims shall, for such time, have a preference over
later entries; and when they shall have in other respects shown themselves entitled
and shall have complied with the law regulating such entries, and, as to homesteads,
with the special provisions of this act, they shall be entitled to have said lands, and
patents therefor shall be issued as in like cases: Povided, That pre-emption claimants shall reside on their lands the same length of time before procuring title as
homestead claimants under this act. The price to be paid for town-site entries shall
be such as is required by law in other cases, and shall be paid into the general fund
provided for by this act.

King's claim to priority rests upon the assumption that the executive
-order of February 27, 1885,restored the land to the public domain,and
that it remained subject to settlement and entry until again placed in
reservation by the proclamation of April 17, 1885.
This proclamation declared the executive order of February 27 to be
inoperative and void, for the reason that it was in violation of the treaty
of April 29, 1869,with the Sioux tribes of Indians, and was not made
with the consent of said Indians.
If the restoration of said land was not authorized by the treaty of
1869,and was not' done with the consent of the Indians, said executive
order would not operate to release the land from reservation and restore
it to the public domain, and a settlement made thereon would confer no
rights upon such settler.
Whether said executive order was or was not made in pursuance of
the treaty of 1869is immaterial for the purpose of this decision, in view
of the fact that Congress, in passing the act. of March 2, 1889, clearly
contemplated that the tract referred to in said executive order constituted a part of the reservations of the Sioux, and should not be released
from such reservation until so proclaimed by the President under the
authority of said act.
Coaceding that the railway company acquired no right under its
agreement until ratified by Congress, it does not follow that King had
sucl a right by virtue of his settlement as would deprive Congress of
the power of making any disposition of the land after it had been finally
released from reservation, even if, at the date of King's settlement, it
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was subject thereto, for the reason that settlement upon the public
lands confers merely an inchoate right that is not valid against the
United States.
The express language of the act, that said company shall 'Fhave the
right to take and use for
. . . . depot and station privileges, machine shops, freight-house, round-house, and yard facilities, jrior to any
white person, and to any corporation or association, so much of the two

separate sections of land embraced in said agreements," shows that it
was intended to ratify and confirm said agreements, and that the rights
acquired thereunider should be prior to the claim or right of any other
person or corporation, except Indians4 who might have taken allotments
under the treaty of April 29, 1869,which rights were protected by the
15th section of the act as paramount to the rights and claims of all
others.
It is also insisted that the language of the 16th section-that the re
lease of the Indian title shall not affect the agreement made with the
railway company, "except as hereinafter provided "-is a limitation to
the grant or authority conferred, and that when.said exception is considered in connection with the 23d section it is manifest thatit wag the
intention of Congress to specificallyprovide for the class of settlers
therein referred to, and to make the right of the railway company subordinate thereto.
From a reading of the entire section, it is apparent that the words
"except s' hereinafter provided" have reference solely to the provisos
to said section, and that it was the intention of the act to ratify and
confirm said agreements as against the right of every white person or
corporation, provided the railway company should make payment and
location in the manner and time therein prescribed.
The 23d section is a general provision as to all settlers

who settled

upon said reservation between the dates therein named, while the 16th
section is a specific provision, conferring a specific right, limited only

by express ekceptions contained in the proviso to said section:
Where a general intention is expressed, and also a particular intention, which is
incompatible with the general one, the particular intention shall be considered an
exception to the general one. . . . . . . Hence, if there are two acts, or two
provisions in the same act, of which one is special andparticular, and clearlyincludes
the matter in controversy, whilst the other is general and would, if standing alone,
include it also; and if, reading the general provision side by side with the particular
one, the inclusion of that matter in the former would produce a conflict between it
and the special provision,-it must be takep that the latter was designed as an exception to the general provisions. Endlich lnt. Stat., Sec. 216; Sedgw. Stat. Law, 48.

- From a careful consideration of this case, I am satisfied that King
has no right to make entry of the tract in controversy by virtue of his
settlement, unless the railway company should fail to comply with the
terms of the act and a forfeiture should be declared in the manner provided for in the fourth proviso to the 16th section of said act.
Your decision is affirmed.
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SALE.

INSTRUCTIONS.

Commissioner of te General Land Office to the register and receiver at
Garden Gity, Kansas, February 15, 1892.

IUnder date of January 9th last, the Eon. Secretary of the Interior,
approved a list for sale of lands embraced in entries made upon the
Osage trust and diminished reserve lands, in which the claimants failed
to pay the second, third and fourth installments of the purchase money.
I inclose herewith a list of said lands, which you will proceed to offer

at public auction, (to the highest bidder, at a price not less than that
fixed by law and in quantities not exceeding one hundred and sixty
acres to any one purchaser), in the order in which they appear on said
list, on a day and at an hour which will be specified in a notice thereof
which you will give by advertisement, which will be printed once a week
for six consecutive weeks in two weekly newspapers of general circula-

tion in your land district, which you will designate.
You will insert in each notice the earliest date most convenient to you
after the expiration of the period of publication. You will, after the
offering, make a report of the sale giving the descriptions of the tracts
and indicating whether sold or not, if the latter, the reason therefor
whether for want of a bid or other cause.

You will forward copies of

the published notice attached to the several affidavits of the publishers
of the newspapers selected, showing the date of the first and last publication, and reciting the fact that the notice appeared in a regular issue
of the paper once each week for the specified time.

The claimants,

mortgagees, or present owners, may at any time before the day fixed
for the offering pay the full amount due, together with the accumulated
interest, and the pro rata share of the expenses, in which case the particular tract or tracts so paid for will be withdrawn from the offering.
Before proceeding to offer each tract, you will endeavoP to ascertain

by calling out, if a tax sale purchaser of that tract, or his or her legal
representative,

is present, if so you will allow such party or parties the

privilege of paying the balance of the purchase moneywhich remains unpaid, and accuiulated interest, together with the pro rata share of the
-expenses of the sale.

In all such cases last mentioned, the land will

not be sold, but you will issue a certificate to the party or parties entitled thereto, in their own name just the same as if he was the original
settler upon the tract in question, endorsing across the face of such
certificates, in red ink, a reference to the fourth section of the act approved May 28, 1880,as your authority therefor. All certificates and
receipts will bear the current number and date for the month in which
the sale occurs, and will be reported by you in your abstracts of sales
made of the Osage trust and diminished reserve lands.
Each of you will be allowed the same compensation as allowed by

law in other cases of sale of public lands. All costs of advertising and
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other expenses incident to said sale must be charged to and paid out
of the fund arising fom said sale. The net proceeds of the sale, will
be deposited by the receiver, after deducting all expenses, to the credit
of the proper Indian fund. See section 5, act of May 28, 1880.
Approved:
V JOHN 'W. NOBLE,
Secretary.

3ty

MINING CIAIM-MILL SITE-IMPROVEMENTS;
SATISFACTION EXTENSION MILL SITE.

The erection and maintenance in good faith of dwelling houses for the occupancy
of workmen employed for purposes in connection with a mill is such a use and'
occupancy of the land as will justify the allowance of a mill site entry thereof.

First Assistant

Secretary Chiandlerto the Conmnissionerof the General
Land Office, February 11, 1892.

On October 16, 1885, mineral entry No. 247, lots No. 40 A, and 40 B,

was made at the Las Cruces land office, New Mexico, for the mining
claim known as the "First Extension of the Satisfaction Mine," and
the " Satisfaction Extension Mill Site."
The papers were transmitted to your office,and by your letter of June
11, 1887, to the local officers, you said,
The mill site survey No. 40 B is claimed in connection with the lode survey No. 40A, but there is nothing in the record showing that the same is used or occupied for
mining or milling purposes in connection therewith. Proper evidence showing-the
use or occupancy of said mill site under section 2337U. S. Rev. Stats., should be
furnished.

Said section 2337 provides that,
Where non-mineral land not contiguous to the vein or lode is used or occupied by
the proprietor of such vein or lode for mining or milling purposes, such non-adj acent
surface-ground may be embraced and included in an application for a patent for-such
vein or lode.

In response to your letter the affidavit of the agent was transmitted
wherein he states,
The said mill-site lays between the stamp-mill owned and operated by said applicant and the Mimbres river from which the water supply for running said mill is
drawn and conducted, and that for said purpose said applicant has constructed and
at said time was maintaining an acequia and ditch leading from said mill to said
river, and that said ditch traverses the entire width of said mill site in its only practicable course from said river to said mill, and that the water thus conducted is
necessary to the running of said mill, and that said mill is owned and used by said
applicant for the purpose of reducing the ore taken from said lode claim: Afflant
further says that said applicant has erected and now owns two houses on said millsite which are used and occupied by employees of said applicant in the keeping up
of said ditch and for other purposes in connection with said mill.

By your letter of July 30, 1888,you held that such a use and occupation was not contemplated by said section, and held the entry-for cancellation as to the area embraced in the mill-site.
An appeal now brings the case before me.
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In the case of Charles Lennig (5 L. D., 190, 192), Secretary Lamar, in

construing said section 2337,says,
The proprietor of a lode undoubtedly ' uses ' non-contiguous land "for mining or
milling purposes" when he has a quartz mill or reduction works upon it, or when in
any other manner he employs it in connection with mining or milling operations.
For example, if he uses it for depositing "tailings", or storing ores, or for shops, or
Iousesfor M8quorlnien,
or for collecting water to run his quartz mill, I think it clear
that he would be using it for mining or milling purposes.

As it appears that the applicant owns two houses on said mill-site
occupied by his employees for purposes in connection with said mill, he
uses the land for mining or milling purposes within the meaning of the
statute as above construed.

The erection of dwelling houses on the

mill-site is clearly a very substantial use and improvement of the land.
They become a part of the realty, and would pass by a conveyance of
the real estate, and when such houses are erected for workmen employed in connection with the mill, the land is used for milling purposes.
In Sierra Grande Mining Company v. Crawford (11 L. D., 338), it was

held that the use of land for the maintenance of pumping works necessary to the operation of a lode mine was such a use as would authorize
entry of the land as a mill site. The foregoingcitation from the Lennig
case is quoted, and it is said,
Here we find actual occupation of the. land, with lasting and valuable improvements. It is true the company consumes only the water, but it occupies and uses
the land in connection with its lode mine, and such ulseis necessary to the operating
of the mine.

This language applies to the case under consideration.
In the case of the Gold Springs and Denver City Mill Site (13 L. D.,
175), a tank, a spring house and a stone cabin had been erected on the
mill-site, and such use was held sufficient. It is said, page 177,
Lasting improvements have been made on the land embraced in the mill site,
indicating good faith. There is more than the mere use of water-the mill-site itself
is improved and used, as above seen, in connection with the mine.

So in the case at bar it may be said-" there is more than the mere
use of water," The mill-site itself is improved and used in connection
with the mine by lasting improvements indicating good faith.
Your judgment is reversed.

ROUG1oT V. WEIR.
Motion for the review of departmental decision rendered September
5, 1891, 13 L. D., 242, denied by Secretary Noble, February 12, 1892.
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SWAMP LAND- REPORT OF SPECIAL AGENT.
STATE OF. FLORIDA.
The claim of a State for swamp land should not be rejected on the report of a special agent alone, but such report may be properly made the basis of a further
investigation as to the character of the land.

Secretary Noble to the Commissioner of the General Land Office, February
12, 1892.

I have considered the case arising upon the appeal of the State of
Florida, from your decision of August 14, 1890, rejecting the claim of

the State of Florida to certain lands therein described. It appears that
1155tracts are involved, aggregating about 150,000acres.
Counsel for the State alleges, in substance, that you were in error in
holding the list for rejection solely on the report of a special agent, with-

out regard to the field-notes, and without any testimony on the part of
the State.
Your decision is as follows:
REGISTER AND RECEIVER,

Gainesville, Florida,
SIRS: Under date of the 4th instant, Mr. R. E. Johnston, special agent of this office,
mkde a report of his examination in the field of certain lands in Florida claimed as.
inuring to the State under the swamp-land grant, which report shows that the
tracts hereinafter described are not of the character contemplated by the grant, viz:

. . . . . . . . . . . . . The claim of the State to the tracts of land above
described is thereforeheld for rejection, subject to appeal within sixty days.

This language would indicate that the claim was held for rejection
solely upon the report of the special agent.
Counsel for the State is correct in his contention that rejection upon
this ground was erroneous.
In the case of Cass county, Illinois (10 L. D., 22), the Department,

held:
The finding and report of the special agent is not conclusive against the State, in
the absence of final testimony by the State.

In the case of Champaign county, Illinois (10 L. D., 121), the second,

allegation of error was:
The report of the United States special agent is not binding on the State; and this.
report constitutes the only evidence on which the Commissioner bases his authority
to hold said tracts for rejection.

In that case the Department said:
The second objection, if supported by the facts in the case, is a valid one and must,

be sustained . . . . . . . . . . . Saidreport is not properlyevidencein
the case; but if the facts set forth therein are such as to justify a doubt as to the
correctness of the proof submitted, such report may properly be made the basis for a
further investigation by your office . . . .
Upon this point the case
will be returned to your officefor disposition, etc.
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The decisions above qoted from are in cases where the State applied for indemnity for land sold by the United States, while in the case
at bar the State asks for a certification of the land itself; but the effect of a report of a special agent on the character of the land is the
same in the one case as in the other.
In the absence of any evidence on the part of the State, and as it
appears that no opportunity has been afforded it to produce such evidence, I can not concur in your conclusion rejecting its claim.

This,

however, is not to be construed as confirming said claim but simply as
refusing to render a decision before being placed in possession of such

facts as the regulations require shall be furnished. The papers are,
therefore, returned, in order that the State may be afforded an opportunity to support its claim in accordance with departmental regulations,
as was done in the cases hereinbefore cited (Cass county, 10 L. D., 22;
Champaign county, ib., 121).

CERTIORARI-APPEAL-PROCEEDINGS ON FINAL PROOF.
REAM v. LARSON.

An application for certiorari must be accompanied by a copy of the decision denying the right of appeal.
The right of appeal from the Commissioner's decision is lost, where the appeal from
the local office does not contain a specification of errors and is dismissed for that
reason.
Certiorari will not be granted-where the right of appeal is lost through the negligence of the applicant's attorney.
A protest against final proof raises an issue that may be properly tried before the
local office, and on appeal therefrom the Commissioner is vested with due jurisdiction over the ease.
Proceedings on final proof can not be treated as en parte, where a protest is filed and
evidence furnished in support of the charges therein made.

SecretaryNoble to the Conmissionerof the GeneralLand Qiffe, February
15, 1892.

On July 23, 1881, Frank Larson made homestead entry No. 358, for

the S of the SE , and the S I of the SW.1 of Section 14, T. 14 S.,
R. 44 E., Blackfoot, Idaho.

He gave notice that he would submit final proof on said entry on the
31st day of July, 1888,before the clerk of the district court at Paris,,
Idaho. When he appeared before said clerk to submit proof, he was
met by William D. Ream, who filed with said clerk the following paper:
BEAR LAKE COUNTY,IDAHO,
Paris July 31, 1888.

In the matter of Final Proof on Homestead Entry of Frank Larson. W. N. B. Shepherd, Deputy Clerk United States Court-
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This is to notify you that I, the undersigned, William D. Ream, appear before you
to-day in order to protest against the final proof of Frank Larson on his Homestead

Entry.
WiLLIAm D. RrAM.
(Endorsed:) Filed July 31, 1888. A. L. Richardson Clerk of District Court, 3d
Judicial District Idaho. By W. N. B. Shepherd, Deputy.

The evidence submitted before the clerk of the court -was not considered by the register and receiver, because neither the protestant
Ream, nor entryman Larson, would comply with the demand made by
said officers pon them to pay the register and receiver the same fees
paid the clerk of the court for taking said evidence.
On November 26, 1889,you instructed the register and receiver to examine the evidence submitted and render decision thereon, and on December 10, 1889, those officers recommended that Larson's entry be
canceled.
follows:

Hle appealed from said finding to you.

Said appeal is as

Now comes said defendant and appeals from the decision of the Hon. Register and
Receiver in the above entitled cause, on the ground that the decision is not supported by the law or the evidenee in said case.

Notice of this appeal was duly served on protestant Ream, who filed

the following objection thereto:
The contestant Ream hereby demurs to said appeal being considered, for the reason that there are not any specific points of objection mentioned to the ruling appealed from.

On January 28, 1891,you considered said appeal, and held that"4The demurrer is well taken."

The appeal was dismissed and the right of further appeal denied.
Within twenty days thereafter Larson applied to this Department for
an order under rules of practice 83 to 85, inclusive, directing that the
record in the case be certified up here for consideration.
On November 4, 1891, the application was considered, and deniedT

because no copy of the decision complained of was furnished by applicant. Smith v. Howe (9 L. D., 648); also Misse. Press Copy Book.228,
p. 372.
Under date of December 24, 1891, Larson filed a motion for review of
the decision of the Department of November 4, 1891, contending that a

copy of your decision was unnecessary in determining his right to the
writ of certiorari, and that said decision is erroneous. Quite a lengthy
argument is filed, attempting to show that said decision is erroneous.
This motion is accompanied by a copy of your decision denying the ap-

peal.
If this motion should be considered as an application to review the
departmental

decision of November 4, 1891, it would have to be denied.

The doctrine that one who applies here for a writ of certiorari alleging
that your decision denying him an appeal is erroneous, must furnish a
copy of said decision, is well settled by the decisions of this Department.
14561-VOL 14-12
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However, as Larson has now furnished said copy, and at the same
time re-filed his application for a writ of certiorari, it may properly be
treated as a new application. Hoover v. Lawton (13 L. D., 635).
If the right of appeal to you from the decision of the register and

receiver was lost thronughthe laches of a party or his attorney the writ
will not be granted. Thompson v. Shultis (12 L. D., 62).
If no proper appeal was taken to you from the decision of the register and receiver, and if for that reason said appeal was dismissed by
you, applicant is not now entitled to the right of appeal from your decis-

ion, and consequently the writ could only be allowed, if at all, under
the supervisory authority of the head of this Department.
The appeal takenby Larson to you, from the decision of the register and
receiver, utterly failed to specify the errors complained of, as required
by the rules of practice.

McLaughlin v. Richards (12 L. D., 98).

It was therefore not error for you to have dismissed the same on the
motion of protestant.
In the present application, one of the grounds for which redress is
sought, is that the attorneys heretofore employed by him, have committed errors or have been unfaithful to his cause. In answer to this
claim it may be said, as was said in the case of Nichols v. Gillette (12

L. D., 388), that, "The purpose of the writ of certiorari is not the correction of errors resulting from the laches of the party applying therefor."

(Tomay, et. al. v. Stewart, 1 L. D., 570). And it has been re-

peatedly held that the writ of certiorari will not be granted where the
right of appeal is, lost through the attorneys negligence. Ariel C. Harris (6 L. D., 122); Asher v. Holmes (8 L. D., 396).
This is true even where the attorney had absconded. Thomas C.
Cook (10 L. D., 324).

Of course, as heretofore intimated, if it should be made to appear
that the entryman is justly entitled to relief, it may be granted under
the supervisory authority. Oscar T. Roberts (8 L. D., 423).
Does the showing made in this case justify the Department in exercising that authority?
The application is made upon the following grounds:
1st; The Honorable Commissioner had no jurisdiction of te said case.
2nd; he Land Officeat Blackfoot, Idaho, had no jurisdiction of the said case.
3d; No contest was ever initiated by said contestant, and contestant at the time
defendant offered his final proof had no interest in the land embraced in defendant's
entry.

4th; The clerk of the district court of the third judicial district, territory of
Idaho, had no jurisdiction or authority to take testimony in said case.
5th; The appeal of Larson from the decision of the register and receiver herein
dated December 10, 1891,is sufficient and-not subject to demurrer or dismissal.
6th; That the Honorable Commissioner should have considered this case as an
ordinary final proof and not as a contest upon default and if upon examination he
should have deemed the proof insufficient the action should have been to allow the
entryman an opportunity to furnish additional proof.
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In answer to the first assignment it is sufficient to say that Larson
submitted final proof for certain of the public land included in his
homestead entry. Ream protested, asserting that Larson had not complied with the law. The register and receiver decided the case, and an.
appeal was taken to you. It may not be truthfully said that you had
no jurisdiction over the case.

In the second, third and fourth assignments, it is contended that the
register and receiver, and the clerk of the district court, had no jurisdiction to hear the case, because no sworn contest nor protest was filed
by Ream. It is true that at first he did not assume the position of contestant, but rather that of a protestant, but when Larson attempted to
make final proof Ream's right to protest it was unquestioned, and the
register. and receiver, or the clerk of the court designated by them, had
authority to hear said protest.
The fifth assignment, contending that the appeal taken from the local
office is sufficient under the rules, has already been shown to be clearly
deficient.

The sixth and last assignment avers that you should have considered
the final proof of Larson as ex parte, the protest of Ream being illegal,
and if said proof was deemed by you to be insufficient,additional proof
should have been required.
The protest of Ream having been deeided to be legal, of course you
could not have ignored the evidence submitted by him.
The contention of counsel, as embodied in the assignment of errors
sandargument, accompanying the application, fails to show that error
has been committed; at least, such an error as would call for the exercise of the supervisory authority possessed by this Department. The
applicant has had his day in court, and if he failed to have you pass
upon his case on its merits, the failure was due to his own acts and
those of his chosen counsel, in not followingthe plain rules of procedure
of the land department.
The application is denied.

MOSES' ET AL-. .

Ficic ET

AL.

Motion for review of departmental decision of September 24, 1891,13
L. D., 333, denied by Secretary Noble, February 15, 1892.
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MINING CLAIM-ADVERSE PROCEEDINGESSWAIVR.NETTIE LODE

v. TEXAS LODE.

One who files an adverse claim out of time, and subsequently brings suit thereon but
not within the statutory period, does not occupy the status of an " adverse
claimant " but that of a mere " protestant " without interest.
An adverse claim filed out of time, and subsequent judicial proceedings based thereon
but not begun within the period prescribed, do not preclude the allowance of a
mineral entry; nor does the pendeucy of such proceedings bar the issuance of
patent on said entry.
The failure of an adverse claimant to prosecute his suit in the courts with reasonable
diligence is a waiver of the adverse claim, and warrants the Department in proceeding to finl action on the claim of the applicant.

Secretary Noble to te Commissioner of the General Land Office, Febru-ary 16, 1892.

I have considered the appeal by George H. Kohn, as claimant of the
Nettie Lode, from your judgment of September 6, 1890, rejecting his
adverse claim filed in the land office at Durango, Colorado, on March

20, 1886, against mineral application No. 684, by John R. Curry, for
himself and others, as co-owners of the Texas Lode.

Said Curry filed application for patent January 6, 1886. Publicationt
was made in a weekly newspaper from January 16, 1886, to March 20,

1886, and the following foot-note is appended to the printed notice, to,
wit:
First pub. Jan. 16, 1886.
" pub. March 20, 1886.

Section 2325 of the Revised Statutes requires the register of the
land office,upon the filing of an application for a patent, to publish a,
notice thereof " for the period of sixty days," and provides that " at*
the expiration of the sixty days of publication the claimant shall file
his affidavit," and if no adverse claim shall have been filed "at the ex-piration of the sixty days of publication, it shall be assumed that the
applicant is entitled to a patent."
By mining circular of October 31, 1881, section 34, the following in--

struction is given as to the proper mode of carrying out the above provision as to publication, " In all ases sixty days must intervene between the first and last insertion of the notice in such newspaper..
-Whenthe notice is published in a weekly newspaper ten consecutive
insertions are necessary."
The foot-note in this case is not required by the statute, and is no
part of the notice, but is appended for, convenient reference as to the
first and last insertions of the notice in the newspaper, and it is evident that in all cases of publication in a weekly newspaper the tenth or
last in§ertion must be on the sixty-third day after the first insertion,
excluding the first day of publication from the computation, accordingto the well established rule.

Mliner v. Mariott (2 L. D.. 709) Bonesell
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therefore, the foot-note cor-

rectly gives the date of the first and tenth insertion of the notice in a
weekly newspaper it is a notice to all whom-it may concern that the

last insertion just completes the ninth week, and is the sixty-third day
-ofpublication in every such case. No one using ordinary care can be
misled by such a notice.
In this case the publication was in a weekly newspaper, and the first
publication being on January 16, 1886, and the tenth or last on March
20, 1886, this was notice that March 20th,

S6, was the sixty-third day

TfromJanuary 16, 1886,and that March 17th, 1i, was the sixtieth and
last day upon which an adverse claim couldbe filed. The adverse claim
was in fact executed on March 19, 1886,and filed in the land officeon
March 20, 1886,or three days too late. By an oversight the adverse
&laim was in fact received at the local office and filed without objection,

and was not rejected by the local officers till more than a year there.after.

By section 2326 of the Revised Statutes, it is provided thatIt shall be the duty of the adverse claimant, within thirty days after filing his
claim, to commence proceedings in a court of competent jurisdiction, to determine
'the question of the right of possession, and prosecute the same with reasonable dili,gence to final judgment, and a failure so to do shall be a waiver of his adverse claim.

As the adverse claim was filed on March 20, 1886, the thirtieth

day

thereafter was April 19,1886, and it appears by the certificate of the clerk
of the district court of the county of San Miguel that the required suit
was not commenced till April 21, 1886,or on the thirty-second day after
the filing of said adverse claim, or two days too late.

This failure was

a waiver of the adverse claim as provided by the statute above cited,
and the suit does not appear to have been prosecuted. So that the adverse claim would have been barred even if filed in time. Upon the
facts it seems to have been doubly barred.
lUnder these circumstances the register of the land officeby his letter
of November 12, 1887,notified the said Kohn "to appear at this office
on or before Thursday December 29, 1887, and show cause, if any you
have, why the said Texas Lode is not subject to entry by the said John
R. Curry and his co-owners."
Said letter was received by said Kohn on November 14, 1886, as ap-

pears by his registry return receipt, but no appearance was made by
said Kohn or on behalf of said Nettie Lode, and mineral entry No. 684,
was allowed at 4:30 o'clock p. in. on said December 29, 1886, by the land

officers, and final certificate and receipt duly issued.
On December 30, 1887, the claimant of the Lettie Lode filed a "pro-

test against the granting of a receiver's receipt forthe Texas Lode,"for
had been
the reason that said adverse claim had been filed and said sLLit
a settowards
into
entered
been
had
negotiations
that
and
instituted,
tlement of their conflicting interests.
As the adverse claim ras already barred, the protestant had no inter-
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est, when the protest was filed, that can be recognized, and he must be
regarded as a "third party" to all intents and purposes;, and therefore
can only be heard in accordance with that clause of said section 2325,
which provides that "thereafter no objection from third parties to the
issuance of a patent shall be heard, except it be shown that the applicant has failed to comply with- the terms of this chapter." But this
protest makes no such allegations, and therefore is not brought within
the foregoing provision.

Bright v. Elkhorn

Company (8 L. D., 122).

Furthermore, the protestant has made his objection and has been heard
thereon, and has therefore exhausted the privilege conferred upon him
by the statute as a " third party." His objection has been duly considered and has been overruled, and, being without interest, the statute
gives him no right of appeal.

The protest was also filed one day after

the entry was made to which it objected.
On appeal from the decision of the local officers you rejected the adverse claim and dismissed the protest.
On the appeal to this Department, there are assigned substantially
three errors:
(1) In deciding that said adverse claim of the "Nettie" was not filed in time.
(2) In dismissing the protest of the "Nettie ' claimant.
(3) In holding the allegations of the adverse claim and protest insufficient.

These contentions cannot be sustained for the reasons already given.
The adverse claim was rightly rejected because not filed in time. If it
had been filed in time it was the duty of the adverse claimant to have
had recourse to a court of competent jurisdiction to settle his controversy with the Texas Lode, as provided by section 2326, above cited,
and this Department is not the proper forum to determine that controversy. Having failed, both in filing his adverse claim and in bringing
his suit within the required time, there was no reason why the entry of
theTexas Lode should be longer stayed, and it was properly allowed. It
follows that the allegations contained in the adverse claim and protest,
cannot be considered.
The only remaining question is what judgment should now be rendered? Are the appellants entitled to a judgment that patent issue to
them in regular order of business, or should a patent be withheld to
await the judgment that may be rendered by the court in which suit
appears to be now pending

9

The statute (Section 2326)provides in express terms when and under
what circumstances this Department is ousted of its jurisdiction, as
follows:
Where an adverse claim is filed during theperiod of publication . . . . . all
proceedings except the publication of notice and making and filing of the affidavit.
thereof, shall be stayed until the controversy shall have been settled or decided by a,
eourt of competent jurisdiction, or the adverse claim waived.

Then follows the provision already cited that the adverse claimant
must " within thirty days after filing his claim" commence proceedings
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in court, and that " a failure so to do shall be a waiver of his adverse
-claim."
In the case of the Richmond Mining Company v. Rose (114 U. S., 576),

where there had been delays in the court, and the local officers had
decided that such delays constituted a waiver,it was held that the land
officers had no power to make such a decision.
struing this provision, says, page 585,-

Justice Miller, in con-

What, then, is meant by the phrase, "allproceeding shall be stayed until the controversy is settled or decided by a court, of competent jurisdiction, or the adverse
claim waived?"
We can imagine several ways in which it can be shown that the adverse claim is
waived without invading the jurisdiction of the court while the case is still pendin'g. One of these would be the production of an instrument signed by the contestant, and duly authenticated, that he had sold his interest to the other party, or had
abandoned his claim and his contest. Or, since the act says that all proceedings
shall be stayed in the land officefrom the filin/gof te adverseclaim and not from the
commencement of the action in the court, within thirty days, such delay of thirty
days is made by the statute conclusive of a waiter. A filing in the records of the
court by the plaintiff of a plea that be abandons his case or waives his claim, might
authorize the land officeto proceed.

As it appears by the certificate of the clerk of the court to which this
suit was brought, that it was not commenced till more than thirty days
" from the filing of the adverse claim," it follows from the above deci-

sion that this Department ought to hold that "the adverse claim is
waived,", and can so hold " without invading the jurisdiction of the
court, while the case is still pending." " Such delay of thirty days is
made by the statute conclusive of a waiver." The same must be true
of the failure to file an adverse claim "during the period of publication." The statute says that in such case " it shall be assumed that the
applicant is entitled to a patent," and "that no adverse claim exists.'
(Section 2325.) This provision is mandatory and conclusive, and this
Department has no option in the matter, but is obliged to assume that
the defendants are entitled to a patent. I find the decisions of this
Department

accord with this view.

In Brown v. Bond (11 L. D., 150),

the adverse claim was filed within the sixty days of publication, and a
suit was instituted within thirty days thereafter. Entry was allowed
after the suit was commenced because the adverse clahn was filed by
attorneys without filing proper authority, and it was held that such'
entrywas wrongfully allowed. and that a mere irregularity should "not
defeat -the right of the claimant to have the controversy settled by the
appropriate tribunal, if he has complied with the statute." The inference is that if he had not complied with the statute, his said right was
defeated.
In Meyer v. Hyman (7 L. D., 83), the adverse claim was filed within

the sixty days of publication, and suit was brought within thirty days
thereafter, and there was therefore no waiver of the adverse claim.
The same state of facts existed in the case of Ovens v. Stephens (2 I.

D., 699),and it is said,-" The only question that can arise upon this
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state of facts is whether the adverse claimants have complied with the
terms of te statute above mentioned, so as to bring their case within
it. In my opinion, the adverse claimants in this case have shown such
compliance," that "in the manner pointed out by the statute has been
raised an issue or 'controversy between the contending parties" as to
the land in dispute, and that the Department had no jurisdiction over
that matter. The implication is that if the claimant had not complied
with the statute, the Department would not have been ousted of its
jurisdiction.
In Reed v. Hoyt ( L. D., 603), the adverse claim was sworn to in Bos

ton, and it is said by the Secretary,-" As it appears however, that suit
was commenced on this claim within the required time, and is now
pending, I am unwilling upon technical reasons to interpose objections
to an adjudication of the claim by the appropriate tribunal." lHere, as
in all the other cases cited, the test of jurisdiction of the court is made
to depend upon the fact that-the suit was brought within the required
time.
In the case of Bel v. Aitkin (Sickel's Mining Decisions, p. 196), Sec-

retary Schuirzsays (p. 198),I see nothing in the statute that requires an adverse claimant, who seeks to proteet his rights in the courts, which have been opened to him, to establish to the satisfaction of this department that he has complied with the requirements of the
mining law, to a further extent than of properly asserting his adverse claim.

In the case of Chambers v. Pitts (idem, p. 293) Secretaxy Chandler,

after citing the statute above quoted, says (p. 297),
The only question which can ever arise is whether the adverse claimant has complied with its terms, so as to bring his case within it. He must file his claim during
the period of publication, showing its "nature, boundaries, and extent," and bring
suit for a recovery of the possession of it within thirty days thereafter, or be deemed
to have waived it.

In the case of Wood v. Hyde (idem, 189), where a second suit was not
commenced within the time allowed, it was held, that "the case will

be taken up for final action in its regular order as though no adverse
claim had been filed."
In Morse v. Streeter (idem, 190), where a second suit was commenced

after thirty days, it was decided that " the fact that Morse commenced
another suit against the applicants for patent and other parties, long
after the thirty days allowed in our decision had expired, will not be
considered by this office."
Il may be contended that because the local officers in fact received
the adverse claim, and suit has actually been brought in court, that
this Department has no authority to question its jurisdiction, but if the
claim is not filed as required it is not filed at all in legal contemplation,
and the wrongful action of the local officersin receiving the claim after
the period of publication had expired cannot make the filing legal nor
defeat the operation of the statute, or effect a repeal of its provisions,
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neither can assent be yielded to the proposition that the jurisdiction of
the court in which the suit is commenced cannot be questioned by
this Department.
The boundary line between the jurisdiction of this Department and
that of the courts under Section 2326 is clearly defined. The Department must decide whether or not " an adverse claim is filed during the
period of publication", and if so filed, whether or not the claimant
brought suit " within thirty days" thereafter, while it is the jurisdic-'
tion of the courts "to determine the question of the right of possession." If the adverse claim is not filed " during the period of publication," or suit not brought as required, the jurisdiction of the courts
does not attach. And this Department is bound to presume that the
courts will not violate the law and assume jurisdiction in such cases.
The law "will presume that all things are rightly done, unless the circumstances of the case overturn this presumption, according to the
maxim, omnia presununter rite et solemniter esse acta, doneeprobetur in
contrarium."'

Bank of U. S v. Dandridge (12 Wheat., 64, 70).

I f a court, however, should " overturn this presumption," and assume
jurisdiction, without authority of law, any judgment it might render
upon the merits of the controversy would be also without authority,
-and null and void.
The principles that would then be applicable are thus enunciated by
the supreme court:
Where a court has jurisdiction, it has a right to decide every question which occurs in the cause; and whether its decisions be correct or otherwise, its judgment,
until reversed, is regarded as binding in every other court. But if it act without
authority, its orders are regarded as nullities. They are not voidable but simply
void, and form no bar to a recovery sought even prior to a reversal in opposition to
-them. They constitute no justification and all persons concerned in executing such
judgments or sentences are considered in law as trespassers. Elliot . Peirsol, (1
Peters, 340).

Upon the request of this Department, a certificate of the clerk of the
district court in and for San Miguel county, wherein said suit is pending, dated January 9, 1892, has been transmitted, showing the then
status of said suit. It appears that no action has been taken therein
since its commencement, April 21, 1886,except to continue the case
from term to term-a period of nearly six years. Such delay on the
part of the adverse claimant cannot be regarded as a compliancewith
that provision of said section 2326, which makes it his duty to "prosecute the same with reasonable diligence," and provides that " a failure
to do so shall be a waiver of his adverse claim." Ee has clearly not
compliedwith the statute inthis respect, and cannot comlainif his "fail,ure" be now adjudged " a waiver of his adverse claim," within the contemplation of the statute.
From this review I am in no doubt that it is my duty to assume that
no adverse claimaexists," and adjudge that the applicants are legally
a entitled to a patent."
Your judgment is affirmed.
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MINERAL LAND-TOWNSITE
PEDERSON LODE

ENTRY-MINING CLAIM.

. BLACK HAWKTOWNSITE, ET AL..

In ease of a patented townsite entry of land containing a valuable mineral deposit,
known to exist prior to the towusite application, and subsequently entered by a,
mineral claimant, the Department, to obviate judicial proceedings, may accept a
reconveyance of the land erroneously patented, and thus acquire jurisdiction to
pass upon the validity of the mineral entry.

First Assistant Secretary Chandler to the Commissionerof the Generat
Land Office, February 16, 1892.

On October 8, 1883,Herman Pederson made mineral entry No. 2445,
Central City, Colorado. It now appears that a part of the claim is
embraced in the town site entry of Black Hawk, upon which a patent
was issued on January 17, 1874, and the balance of the tract included
in the mineral entry is embraced in the townisite entry of Central City
upon which patent issued July 10, 1876.
The mineral claimant has filed his corroborated affidavit, charging
that the tract included in his mineral entry is valuable for its minerals, and that the existence of said valuable mineral deposit in the form
of rock in place was known at the dates when the townsites applied
for patents and that his mine, the said Pederson Lode, is capable of
being profitably worked for its mineral product.
In addition a stipulation was filed signed by the officials of each of
the townsites and by mineral claimant, wherein said townsites disclaim
any interest in the tract included in the mineral entry, and waived all
objections to the issuance of a patent therefor. It was also stipulated
that a hearing should be held on April 17,1889. The hearing was held7
and the register and receiver found from the evidence submitted that
the allegations of the mineral applicant were true.
On October 7, 1890, you considered the case and very properly held

that the issuance of the patents deprived the land department of all
jurisdiction over the premises. Inasmuch, however, as the entry was
improperly allowed after the land was patented, you held it for cancellation.
An appeal has been taken from your judgment to this Department.
Your judgment is correct as far as it goes, but it seems to me that the
town authorities of Black Hawk and Central City should be given an
opportunity to convey the tract included in the mineral entry to the.
government, and thus reinvest it with jurisdiction to pass upon the
claim of Pederson. This conveyance should be absolute and should be
accompanied by abstracts of title showing that the land has not been
previously conveyed.

This course will bring about the same result that would probably be
attained at the end of tedious litigation.

Jniata

Lode (13 L. D., 715).

You will therefore allow the parties sufficient time within which the
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mineral applicant may procure a reconveyance of the tract by the townsites to the United States, together with proper abstract of title showing that the tract has not been previously disposed of by said townsites.
If the conveyance be made you will readjudicate the claim of Peder-

son; if not, you will transmit the papers to this Department.
From the showing made at the hearing, there can be no doubt but
that the mine in this case was known to exist and capable of being
profitably worked for its product long before and at the dates upon
which the townsites applied for teir patents.
Your judgment is accordingly modified.

RAILROAD GRANT-CONFLICTING LIMITS-FORFEITURE.
OREGON AND CALIFORNIA B. R. CO.
The grant of the odd numbered sections within the over-lapping primary limits of
the Northern Pacific, and Oregon and California roads, east of Portland, Oregon,
-wasfor the benefit of the former company under the act of July 2, 1864, and the
forfeiture thereof by the act of September 29, 1890, is to the extent of the withdrawal made under the sixth section of the act of 1864; and under said act of
forfeiture no rights of the Oregon and California road Are recognized within
said conflicting limits.

4
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I have considered the protest filed on behalf of the Oregon and California Railroad Company, against so much of the instructions issued
by your office,under the forfeiture act of September 29, 1890 (26 Stat.,
496),as relates to the lands falling within the conflict, or overlap, of the
grants for the Northern Pacific and Oregon and California Railroad
Companies, east of Portland, Oregon.

By the act of Congress approved July 2,'1864 (13 Stat., 365),a grant
was made to the Northern Pacific Railroad Company, to aid in the construction of a railroad from a point on Lake Superior, in the State of
Minnesota, or Wisconsin, westwardly by the most eligible route, to be
determined by the company, on a line north of the 45th degree of latitude, to. some point on Puget Sound, with a branch via the valley of
the Columbiariver, to some point at or near Portland, in the State of
Oregon.

The joint resolution of May 31, 1870 (16 Stat., 378), authorized the
company to locate and construct "its main line to some point on Puget
Sound via the valley of the Columbia river, with the right to locate and
construct its branch from some convenient point on its main trunk
line across the Cascade mountains to Puget Sound."
It will be seen that the effect of said resolution was to' change the
branch to main line, and vice versa, and also to provide for a land grant
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-for the new line-viz:

a connecting piece between Portland,

Oregon,

-and Puget Sound.
The location of the road, as shown upon the map of general route
filed and accepted August 13, 1870, follows the Columbia river from

Walilla, Washington, to a point on the north side of the river just opposite to Portland, Oregon. Between Wallula, Washington, and Port
land, Oregon, the road was not constructed, and, hence, comeswithin the
terms of the first section of the forfeitnre act, before referred to, which
provides:
That there is hereby forfeited to the United States, and the United States hereby
resumes the title thereto, all lands heretofore granted to any State or to any corporation to aid in the construction of a railroad opposite to and conterminous with the
portion of any such railroad not now completed, and in operation, for the construction or benefit of which such lands were granted; and all such lands are declared to
be a part of the public domain: Provided, That this act shall not be construed as
forfeiting the right of way or station grounds of any railroad company heretofore
granted.

The protestant claims under the act of Congress approved July 25,
1866 (I4 Stat., 239), which provided for the building of a road from

Portland, Oregon, to the south boundary of Oregon to connect with
-the California and Oregon Railroad, and made a grant of "every alternate section of public land, not mineral, designated by odd numbers,
-to the amount of twenty alternate sections per mile (ten on each side)
of said railroad." It further provided:
and when any of said alternate sections or parts of sections shall be found to have
been granted, sold, reserved, occupied by homestead settlers, pre-empted, or otherwise disposed of, other lands designated as aforesaid shall be selected by said companies
in lieu thereof, under the direction of the Secretary -f the Interior, in alternate seetions designated by odd numbers, as aforesaid, nearest to and not more than ten
-miles beyond the limits of said first-named alternate sections.

The Oregon and California Railroad Company filed a map of definite
location of its road opposite this land October 29, 1869, which was ac-

cepted by this Department January 29, 1870, upon which withdrawal
was ordered, and the road was duly built opposite these lands within
the time limited by law for the construction of the road.
Under the rulings in force in the administration of land grants, in
this Department, prior to 1878,it was held that priority of location gave
priority of right to lands within conflicting limits, and a large number
-of tracts were patented to the Oregon and California Railroad Company, within the conflict now under consideration.
In your instructions to the register and receiver at Oregon City, Oregon, dated January 19, 1891 (not reported), nder the forfeiture act, it
was held by you that, east of Portland, Oregon, the grant for the Northern Pacific Railroad Company is under the act of July 2, 1864 (supra),
which being prior to the act making the grant for the Oregon and California Railroad Company, it follows that the lands embraced within
the withdrawal under the 6th section of the act of 1864 were excepted
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from the later grant, and by the forfeiture act said lands were restored
to the public domain.
The principal grounds on which the protest on behalf of the Oregon,
and California Railroad Company is based are as follows:
The Northern Pacific received its authority of law to locate its main lie to Port-land by the joint resolution of 31st May, 1870,antdfiled a map of general route 13th
August, 1870. It never made a definite location opposite this place where the conflict
under discussion exists, and though in the general sense of the forfeiture act of 1890
that company had a grant of lands on that general route, that grantnot having been.
definitely located, it could not now be held that it ever took effect by relation as of
the date of the grant, whether the date of the grant be July 2,1864,or May 31,1870.

It is farther claimed that the joint resolution of 1870 was substantially a new grant of lands within limits to the extent mentioned in the,
charter of the company, and excepted therefrom lands included in grants made subsequent to July 2, 1864, and prior to the definite location of
the road.
As stated by the company, "The Northern Pacific Companywas thus
provided with indemnity therefor, if it lost lands because of the grant:
to the Oregon and California Company which Congress intended to
recognize.

X

It is first necessary to determine which is the prior grant within the
conflict referred to, for within conflicting limits neither priority of location nor priority of construction gives priority of right, but in each case
the respective rights are determined as of the dates of the acts making:
the grants. Missouri, Kansas and Texas Railroad Company v. KansasPacific Railroad Company, 97 U. S., 491; St. Paul and Sioux City R.
R. Co. v. Winona and St. Peter R. R. Co., 112 U. S.720.. It is true-

that in these cases the roads had been definitely located, but it wonld:
seem that the reasoning in said cases applies with equal force to the
matter under consideration.
It will be remembered that the act of July 2, 1864 (sypra), provided
for the construction, by the Northern Pacific Railroad Company, of a
branch line via the valley of the Columbia river to some point at or
near Portland, Oregon.
In March, 1865,the president of said company filed in this Depart-ment a map of general route of the entire line of the road, showing a

location down the Columbia river to a point opposite Portland, and
thence north to Puget Sound, and asked that a withdrawal be orderedthereon, which was refused, the same being deemed insufficient.

As held by Attorney General Garland, in his opinion of January 17,
1888 (8 L. D., 14), the mal) thus filed accomplished no good purpose

for the company,but afforded the public a general knowledge of probabl&
location of the prospective road."
This was the condition of affairs at the date of the passage of the act
of 1866, making the grant for the Oregon and California Company.

The act of 1864made the location of the grant therein provided for,.
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in this vicinity, reasonably certain, and the location of 1865imparted
additional information upon the subject.
The joint resolution of 1870 merely changed the name of this part of
the line, by designating it as the main line, instead of the branch line,
but the grant remained under the act of 1864, and the map of general
route filed in August, 1870, being accepted by this Department, withdrew the lands under the 6th section of the act of 1864. The section
provides:
That the President of the United States shall cause the lands to be surveyed for
-forty miles in width on both sides of the entire line of said road, after the general
route shall be fixed, and as fast as may be required in the construction of said railroad; and the odd sections of land hereby granted shall not be liable to sale, or
entry, or pre-emption, before or after they are surveyed, except by said company, as
provided in this act

It is true that the Northern Pacific Railroad was never definitely located opposite this land, but in view of the requirement in both acts
prescribing that the road was to be built via the valley of the Columbia
river, and of the provision in the sixth section of the act of 1864,that
the general route shall be fixed, it would seem that the location of 1870
fixed this grant as against the location upon any other grant subsequent in date to the act of 1864.
In the forfeiture act special provision was. made for the disposition
of the forfeited lands lying south of the present terminal at Wallula,
Washington, and north of what is known as the ":Harrison line."
When it is remembered that these lands are opposite that portion of
the road not definitely located, it is apparent that Congress treated the
lands embraced in the withdrawal on general route for this road as
a granted lands," within the meaning of the forfeiture act.
As against the holding of your office,that a moiety of the lands
within the conflict, or overlap, of the grants for the main and branch
lines of the Northern Pacific Railroad, opposite the unconstructed portion of the main line, was forfeited by the act of September 29, 1890

(supra), the Northern Pacific Railroad Company urged that the main
line had not been definitely located between Wallula and Portland.
In answer to this contention, it was held (11 L. D., 625),
In the first place, there was a grant along said route, which lacked only action on
the part of the company to consummate. Furthermore, a reading of the entire act
leaves no room to doubt that a forfeiture along said stretch of the madi line was
contemplated, and the lands so forfeited are described in the first section of the act
as ' granted lands:'

This applies with equal force in the present controversy, and having
determined that the grant for the Northern Pacific Railroad Company,
east of Portland, Oregon, is under the act of July 2, 1864 (supra), the
forfeiture declared by the act of September 29, 1890 (supra), is to the
extent of the withdrawal made under the 6th section of the act of 1864.
It but remains to consider the question as to whether the exception
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clause in the act making the Northern Pacific grant included grants to
aid in the construction of other roads, made subsequent to the passage
of said act and prior to the definite location of the road.
This question was considered by the Supreme Court in the case of
the St. Paul and Pacific Railroad Company v. Northern Pacific Railroad Company (139 U. S., 1), and therein it was held,
We are of opinion that the exception in the act making the grant to the Northern
Pacific Railroad Company was not intended to cover other grants for the construction of roads of a similar character, for this would be to embody a provision which
would often be repugnant to and defeat the grant itself. Missouri, Kansas and
Texas Railway v. Kansas Pacific Railway (97 U. S., 491, 498, 499).

It is clear, had the Northern Pacific Railroad been constructed
through this conflict, its right would have been superior to that of the
Oregon and California Railroad Company; hence, any claim the latter
company may assert in and to these lands must rest upon the act declaring the forfeiture.
The 6th section of that act provides:
That no lands declared forfeited to the United States by this act shall by reason of
such forfeiture inure to the benefit of any State or corporation to which lands may
have been granted by Congress, except as herein otherwise provided.

I can find no provision in the act under which the Oregon and California Railroad Company would be entitled to these lands, but, on the
contrary, the 5th section of the act provides:
That the Tights of way and riparian rights heretofore attempted to be conveyed
to the city of Portland, in the State of Oregon, by the Northern Pacific Railroad
Company and the Central Trust Company of New York, by deed of conveyance
dated August eighth, eighteen hundred and eighty-six, and which are described as
follows: A strip of land fifty feet in width, being twenty-five feet on each side of
the center line of a water-pipe line, as the same is staked out and located, or as it
shall be hereafter finally located according to the provisions of an act of the legislative assembly of the State of Oregon approved November twenty-fifth, eighteen
hundred and eighty-five, providing for the means to supply the city of Portland
with an abndance of good, pure, and wholesome water over and across the following described tracts of laud: Sections nineteen and thirty-one in township one
south, of range six east; sections twenty-five, thirty-one, thirty-three, and thirtyfive, in township one south, of range five east; sections three and five in township
two south, of range five east; section one in township two south, of range four
east; sections twenty-three, twenty-five, and thirty-five in township one south, of
range four east, of the Willamette meridian, in the State of Oregon, forfeited by
this act, are heieby confirmed unto the said city of Portland, in the State of Oregon,
its successors and assigns forever, with the right to enter on the hereinbefore described strip of land, over and across the above-described sections for the purpose
of constructing, maintaining, and repairing a water-pipe line aforesaid.

-

This pipe-line traverses the entire conflict, and had Congress recognized any rights in the Oregon and California Railroad Company,
within the conflict; the above provision would not only have been unnecessary, but in conflict with the rights of said company.
From a review of the entire matter, I can see no error in your in.
structions, and the same will be carried into effect, if heretofore sus-
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pended, and as to all lands patented to the Oregon and Californiac
Railroad Company, within the conflict, steps should be taken at once
looking to their recovery as provided for in the act of March 3, 1887
(24 Stat.,

556).

RAILROAD GRANT-INDEMNITY SELECTION-SETTLEMENT RIGHT.
SOUTHERN PACIFIC R. P. CO.

. STOCKS.

A settlement right existing at the date when the revocation of an indeminity with-drawal takes effect, excludes the land covered thereby fiom subsequent selection
by the company.

Secretary Noble to the Commissioner of the General Land Office, February 17, 1892.

The lands involved in this controversy are the S1 of the SEX, and
the S of the SWj of Sec. 23, T. 3 N., R. 20 W., S. B. M., Los Angeles,

land district, California.
This tract is within the indemnity limits of the grant to the Southern
Pacific Railroad Company, by the act of March 3, 1871,and was with-drawn from settlement and entry fom and after April 3, 1871when themap of its route was filed in your office.
On the application of Alexander Stocks to make homestead entry
for the land, a hearing was ordered to determine the rights of the railroad company therein, wtich took place on the 21st of March, 1890,.
and on the 9th of June, 1890,the register and receiver united in a decision holding that the selection of these lands by the railroad coffpany was-invalid.

Upon appeal to your office, that decision was affirmed

by you on the 29th of July, 1890, and the company's selection of'
the tract applied for by Stocks was held for cancellation. The company brings the case to the Department, by appealing from your decision.

The withdrawal of these lands from pre-emption and settlement, wasrevoked on the 15th .of August, 1887 (6 L. D., 93), such revocation ap-

plying to all lands within the indemnity limits, except such as were
covered by company selections. The order of August 15, made the
restored lands subject to settlement from its date, butbarred a filing orentry until thirty days after restoration to the public domain by advertisement for tirty days. This time expired on the 7th of October,
1887.

On the 3d of October, 1887, the company selected all of section 23, by

list number 25. Stocks testifies that he went to the local land office on
the 7th of October, 1887,the day named in the notice advertised by the
land office at Los Angeles, upon which filings would be received upon
land within the indemnity limits of the Southern Pacific Railroad Company, and offered to file a homestead entry for said land, but on account
of the great number of people then transacting business there, his ap-plication was not acted upon or considered until the 19th of November,..
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when it was returned to him,by the local officersfor the reason, as they
said in their letter, "that your description is vague and unintelligible,
and there is no such legal subdivision as you describe."
On the 30th of November, 1887,he again made application to make.
entry for the land, and-the company was cited to show cause why his
application should not be allowed.
At the hearing which followed, he testified that he made settlement
upon the land in the summer of 1882,and bad resided thereon contiunously ever since that time; that his improvements were worth about
one thousand dollars; that he was an alien when he settled upon the
land, and was not naturalized until the 29th of April, 1886; that he
understood it was railroad land when he settled upon it, and that it
remained so until the order of withdrawal was revoked, and that he
never had applied to the company to buy the land.
The railroad company protested against the allowance of Stocks' application to make homestead entry for the land, on the ground that it
was withdrawn from pre-emption or homestead or other entry, on the
3d of April, 1871, and was so withdrawn at the time of his settlement,
aandthat the whole of section 23 was selected by the company on the 3d
of October, 1887, as indemnity for the whole of Sec. 35, in T. 1 N.-, R.

4 W., which was within the limits of its grant, but not vacant public
lands on the date that said company filed its map of definite location,

having been otherwise disposed of by the United States prior thereto.
In the case of the Atlantic and Pacific R. R. Co. (6 L. D., 84), which

was a case to determine the rights of the company to indemnity lands
which were withdrawn from pre-emption, and afterwards restored,
Secretary Lamar concluded his decision by saying to Commissioner
Sparks:
If any lists of selections have been presented by the company with tender of fees,
which have been rejected and not placed on file and noted on the records of the local
office, you will, if said lists are in your officeor in the local office, cause said selections to be noted on the record immediately; and if such lists are not in your office
or the local office, you will advise the attorney of the company that they will be
allowed to file in the local officesuch lists of selections, and the same will be noted
on the records as of the date whefi first presented; provided the same be presented
before the lands are opened to filings and entries.

In the case at bar, the list was presented, and the land selected, " before the lands were opened to filings and entries," but such selection

was the first made by the company for the land, and therefore did not
come within the provisions and exceptions mentioned in the foregoing
extract from the decision of Secretary Lamar. That applied only to
lands for which selections had been presented and rejected.. In such
cases, those lists might again be presented, and they would be placed
on file and noted on the records of the office as of the date when first
presented, provided such second presentation was made before the lands
were opened to filings and entries. In other cases the selection by the
14561-VOL 14

13
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company must be made before the revocation of the order of withdrawal,
in order to have precedence over a settlement existing at that date.
At the time Stocks made settlement upon the land in 1882,he was
not a qualified pre-emptor, being an alien, neither was the land subject to
settlement, having been withdrawn therefrom on the 3d of April, 1871.
His settlement at that time, therefore, conferred no rights on him, neither
did it interfere with any rights of the company. Titamore v. Southern
Pacific Railroad Co. (10 L. D., 463). He remained an alien until April.
29,1886, and the land remained withdrawn from settlement until August
15, 1887, and from filing or entry until October 7, of that year.

His

residence upon the land, however, had been continuous from 1882,until
it was restored to the public domain, and opened to settlement on the
15th of August, 1887,and he was a settler and resident thereon when
the company made its selection on the 3d of October following.

So far as settlement upon the land was concerned, the order revoking the indemnity withdrawal made for the benefit of the company,
took effect as soonas issued, and the Department. has repeatedly held
that while a settlement made on land included within an indemnity
withdrawal is unavailing .as against the right of selection on the part
of the company, it will be protected as against a selection made by the
company subsequent to such revocation and restoration. Central
Pacific Railroad Co. v. Doll (8 L. D., 355); Lane v. Southern Pacific
Railroad Co. (10 L. D., 454); Southern Pacific Railroad Co. v. Wasgatt
(13 L. D., 145).

A new settler might, after August 15, 1887, and before the company
made selection of the land, October 3, of that year, have made a settlement thereon, which could have ripened into a title, and the railroad
company would acquire no right thereto as against such new sttler,
by subsequently including the same. in a list of selections. Northern
Pacific Railroad Co. v. Wadon

(7 L. D., 182). It cannot be said that

Stocks, an actual settler at the time the restoration took effect, could.
have less right to the land than such new settler. The decision appealed from is affirmed.
DESERT LAND ENTRY-CONTESTANT.
TAYLOR V. ROGERS.
Land that has been effectually reclaimed is not subject to desert land entry.
The questions raised by a contest may be properly considered, where the interest of
the government is concerned, even though the contestant can acquire no personal benefit by an order of cancellation,

First Assistant Secretary Chandler to the Comnissionerof the General
Land Office, February 17, 1892.

On March 13, 1890,Harvey L. Rogers made desert land entry No.

241 for the E. - of the SE. i, the SW.4- of the SE.
25, T. 2 N., R. 37 B., Blackfoot, Idaho.

4 and

lot 4, section
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On April 28, 1890, final proof was made, and on May 6 following,

upon payment, cash certificate issued.
On May 28, 1890, an affidavit of contest was filed in the local land.

office by Samuel F. Taylor, allegingThat said tract was not at date of entry nor at date of final proof, subject to entry under the desert act, in that a portion of said land had been for several years
prior thereto appropriated and occupied by the Bingham County Agricultural Assbciation, they having improvements thereon to the extent of $5,000, a portion of said
land having also been reclaimed by said association prior to date of said entry.

A trial was had on the charges made in this affidavit on Aagust 12,
1890, and on September 4, 1890, after considering the evidence submit-

ted the register and receiver found that the land had been reclaimed
before the entry of Rogers; they accordingly recommended the same
for cancellation.

Rogers appealed from their ruling to you. A motion was made by
contestant to dismiss the appeal.. You dismissed the same for informality and considering the case, as ex parte, on April 10, 1891, you
affirmed the finding of the local land officers and denied entryman the
right of appeal because no proper appeal had been taken from the decision of the register and receiver.
'He applied to this Department for an order under rules of practice 83,
84 and 85, directing you to transmit the record in the case to the Department. Acting upon this application on June 27, 1891, the order
was granted, and in pursuance thereof the record is now before me.
Taylor v. Rogers (12 L. D., 694

The evidence submitted at the trial has been considered. It is shown,
I think, that the whole tract was desert in character in its original
state. The County Fair Association fenced in what they thought was
forty acres of the tract in question, but it now transpires that their enclosure includes only about thirty-eight acres. The tract thus occupied
is

described as the NE

of the SE

i

of section 25, T. 2 N., R. 37 E.,

Blackfoot, Idaho. Before Rogers' entry was made and, in fact, long
before he gave notice, that he intended to reclaim the land, the forty
acres above described had been reclaimed by the Fair Association. It
was not therefore subject to entry under the desert land law.
As to the balance of the tract in question, it is shown to have been
desert in character, and it is not satisfactorily shown by the evidence
that it has been reclaimed by Rogers. It is urged on his part that the
contest of Taylor is collusive, and that it really is brought and maintained for the benefit of the Fair Association, whose president he is.
The Association could not enter the land as such, even if the entry in
question was canceled.
Xthat

The contest affidavit of Taylor merely charges

the land had been reclaimed at the time Rogers applied to reclaim
it, and consequently it was not desert land. Whether this affidavit be
treated as initiating a protest or a contest, it gives information to the
government upon which action should be had. The charge goes to the
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character of the land, and the United States has such an interest in the
subject matter that it will consider the charges even though the contestant personally could have no interest in it. After the entry shall
have been canceled, it is time then to decide under the land laws as to
who is entitled to make an entry for it.
You will cancel the entry of Rogers, in so far as it includes the NE i
of the SE of section 25, T. 2 N., R. 37 E., the forty acres reclaimed by
the Bingham County Agricultural Association. As to the remaining
one hundred and twenty acres included in said entry you will require
Rogers to furnish additional proof showing that the land has been reclaimed, the means of reclamation, the source of his water supply, and
his ownership thereof. When this evidence is received you will re-adjudicate the case. The evidence thus called for should consist of the
affidavits of reliable witnesses in addition to that of the entryman, describing particularly just how the land has been reclaimed and just what
its present condition is.
Your judgment is therefore modified as above.

RAILOAD GRANT-XIAP OF GENERAT,ROUTE.
SIOUX CITY AND PACIFIC R. R. CO.
The filing of a map of general route is not a reqnirement attached to the grant made
for the benefit of the Sioax City and Pacific line by section 17, act of July 2,
1864.

Sedretary Xoble to the

of the Generitl Land Office,February
17, 1892.

Commissioner

On March 30, i8S3, the register at Neligh, Nebraska, transmitted

for

the consideration of your office a list of lands, aggregating 2,232.09
acres, " selected" by the agent of the Sioux City and Pacific Railroad
Company. This list was, by letter dated May 19, 1884,returned by your
office,with instructions to the local officers " to admit or reject .....
as you find the lands subject to selection or not." By the same letter
the local office was advised that under the decision of the supreme'
court in Van Wyck v. iKinevals (106 U. S., 360), the right of the com-

pany under its grant did not attach until JanLary 4, 1868,when the
map showing the definite location of its line of road had been filed by
the company with the Secretary of the Interior and accepted by him,
and that "said date will govern in the adjustment of its claims hereafter."
On May 23, 1884, the local officers rejected the company's applica-

tion to list the following tracts in the said land district, to wit: E. W
NW.

i

and W.

N., R. liE.;
SW.

NE. , Sec. 19, T. 22 N., R. 11 E.; lot 1, See. 3, T. 23

SW. 1 of Sec. 15, T. 20 N., R.11E.;

W. SE.4andE.4

4,Sec. 23, T. 19 N., R. 11 E.; W. SW. 4and SE. SW. l, Sec. 23, T.
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at the date

that the right of the company attached the several tracts ....
were
covered by valid homestead entries."
I
On appeal by the company, your office sustained the action below,
except so far as it related to Lot 1, Sec. 3, T. 23 N., and the SW. of
Sec. 15, T. 20 N., R. 11 E.

Your office held that, as the homestead entry which had covered the
said lot 1 had been canceled before the said definite location, its listing
by the company should be allowed. The said SW. - of Sec. 15, being
involved in the case of John Cameron et al. v. M. IL. Harney and Sioux

City and Pacific Railroad Company, your office suspended action with
regard to the company's said listing of the same.
The company appeals, and submits five specifications of error, which
set out substantially that your officeerred in holding that its right to
lands within its grant attached January 4, 1868,and that its right did
not attach to the said E. 4 of NW. - and W. NE. 41
Sec. 19, T. 22 N.
the W. SE. and E. SW. 14Sec. 23,T. 19 N., and the W. I- SW. and
SE.

4 SW.

Sec. 23,<T. 23 N., B. 11 E.

On December

24, 864, the

President designated the Sioux City and Pacific R. R. Co., in pursuance of authority contained in section 17 of the act of Congress approved July 2, 1864 (13 Stat., 356), which provides:
That so much of section fourteen of said act as relates to a branch from Sioux City
be, and the same is hereby, amended so as to read as follows: That whenever a line
of railroad shall be completed through the States of Iowa, or Minnesota, to Sioux
City, such company, now organized or may hereafter be organized under the laws of
Iowa, Minnesota, Dakota, or Nebraska, as the President of the United States, by
its request, may designate or approve for that purpose, shall construct and operate a
line of railroad and telegraph from Sioux City, upon the most direct and practicable
route, to such a point on, and so as to connect with, the 'Iowa branch of the Union
Pacific Railroad from Omaha, or the Union Pacific Railroad, as such company -may
select and on the same terms and conditions as are provided in this act and the act
to which this is an amendment, for the construction of the said Union and Pacific
Railroad and telegraph line and branches; and said company shall complete the
same at the rate of fifty miles per year: Provided, That said Union Pacific Railroad
Company shall be, and is hereby, released from the construction of said branch.
And said company constructing said branch shall not be entitled to receive in bonds
an amount larger than the said Union Pacifie Railroad Company would be entitled
to receive if it had constructed the branch under this act and the act to which this
is an amendment; but said company shall be entitled.to receive alternate sections of
-land for ten miles in width on each side of the same along the whole length of said
branch: And provided, frftler, That if a railroad should not be completed to Sioux
City, across Iowa or Minnesota, within eighteen months from the date of this act, then
said company designated by the President, as aforesaid, may commence, continue,
and complete the construction of said branch as contemplated by the provisions of'
-this act: Provided, 7towiever,That if the said company so designated by the President
as aforesaid shall not complete the said branch from Sioux City to the Pacific Railroad within ten years from the passage of this act, then, and in that ease, all of 'the
railroad which shall have been constructed by said company shall be forfeited to,
and become the property of the United States.

On June 27, 1865, said company filed in this Department a map show-

ing the line of general route of its road, which was referred to your
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officefor appropriate action. Said map was returned to this Depart-ment, with office letter of August 10, 1865,without action.
On January 5, 1868, a map was filed by said company showing the.

line of definite location of the road, upon which the limits were adjusted
and withdrawals ordered.
It is now claimed by the company that it was the duty of the Secretary of the Interior, under the 7th section of the act of July 1, 1862
(12 Stat., 489), to withdraw the lands on the filing of the map of gen-

eral route by this company, and that thereafter the lands were not subject to the entries made.
It must be remembered that by the 14th section of the act of July 1,
1862 (suprc), the Union Pacific Railroad Company was required to con-

struct this road, " on the same terms and conditions as provided in
this act for the construction of the Union Pacific Railroad."
The third section of that act provides for a grant ofEvery alternate section of public lands designated by odd numbers to the amount
of five alternate sections per mile on each side of said railroad on the line thereof,
and within the limits of ten miles on each side of said road, not sold, reserved, or
otherwise disposed of, by the United States, to which a pre-emption or homestead
claim may not have attached at the time the line of said road is definitely fixed.

Section 7 of the same act contains this provision:
That within two years after the passage of this act, said company shall designate the general route of said road as near as may be, and shall file a map of the
same in the Department of the Interior, whereupon, the Secretary of the Interior
shall cause the lands.within fifteen miles of said designated route or routes, to be
withdrawn from pre-emptioaprivate entry aendsale; and when any portion of said route
shall be finally locatedthe Secretary of the Interior shall cause the said lauds hereinbefore granted to be surveyed and set off as fast as may be necessary for the purroses herein named.

By section 5 of the act of July 2, 1864(supra), the " time for designating the general route of said railroad and the filing the map of the
same" was "extended one year from the time" designated in the act of
1862.

The 17th section of this act released the " said railroad," the Union
Pacific Railroad, from building the road under consideration, and
authorized the President to designate a company to construct a road
from Sioux City on the most direct and practical route, to a point to be
selected by said company on the Iowa branch of the Union Pacific Railroad from Omaha, or the Union Pacific Railroad, " whenever a line of
railroad shall be completed through the States of Iowa and Minnesota
* to Sioux City," provided that if such railroad shall not be completed to
Sioux City in eighteen months, the company to be named by the President might then commence.
It will be seen that after the passage of the act of 1864 (upra), there
was no company in existence required to construct this branch, and

DECISIONS RELATING TO THE PUBLIC LANDS.

199

that, under the act, more than one year might have elapsed before the
President designated a company to build the same.
The condition in the acts of 1862 and 1864 requiring the filing of
maps of general route, referred to a particular company-viz: the
Union Pacific Railroad Company, which, when released from the building of this branch, removed such condition therefrom.
As more than one year might have elapsed before the President designated the present company to build the road, it would be inconsistent to hold that the condition requiring the filing of a map of general
route by said company within a year attached to the grant made for
said road.. The fact that such a map was filed within the year was
merely a coincidence.

The failure on. the part of this Department to order a withdrawal
upon the filing of said map of general route must be construed as a
concurrent construction by this Department that none was authorized,
and an examination of the correspondence, relative to the road, fails to
disclose any claim on the part of the company at the time for the benefits of such withdrawal.
The company therefore acquiesced in the construction of the Department, and numerous persons have, presumably, received patents for
lands, which nder a change must be held to have issued in violation
of law.

From a careful review of the matter, I am of the opinion that the
17th section of the act of July 2, 1864 (supra), made a new grant, upon
the same terms and conditions as contained in the grant for the Union
Pacific Railroad Company, but that the requirement in the matter of
the filing of a map of general route, upon which a withdrawal was to
be ordered, was not a condition attached to said grant.
I am further strengthened in the position above taken from the fact
that, as the road was short, but 101.77miles long, and was required to
be upon the mostdirect and practical route,there was no reason for the
filing of such map.

I therefore hold that the entries were properly allowed, and being of
record uncanceled at the date of the definite location of the road, they
served to defeat the grant.
Your decision rejecting the attempted listing of the company is therefore affirmed.
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PRE.EMPTION ENTRY-PAYMENT-RECEIVER.
ANDREW J. PRESTON.

The failure of a receiver to properly account for the purchase money can not defeat
the right to a patent under the pre-emption law, where final proof is submitted in
due form showing actual compliance with law, and full payment is made for the
land.
The case of Talkington's

Heirs v. Hempfling, 2 L. D., 46, overruled.

First Assistant Secretary Chandler to the Commissioner of the General Land Office, February 18, 1892.

I have before me the appeal of Andrew J. Preston, transferee of John
Marshall, from your decision of April 22, 1890, refusing him a hearing

upon his petition to have the final proof of Marshall placed on record,
and tliat he be allowed to make entry for the SE. -, sec. 34, T. 115 N.,
R. 52 W., Watertown, South Dakota, land district.
The record in this case shows that on October 22, ls89, said Preston

filed in the local land office at Watertown his petition duly verified,
setting forth (1)That he is owner of said SE. J. of Sec. 34, and has been
such owner since the 22d of March, 1886. (2) That Marshall settled on

the said land May 25, 1882,by virtue of the provisions of the pre-enmption law. (3) That John Marshall continued to reside upon said land
until about January 18, 1883, when he-submnitted final proof which was

accepted by the local officers. (4) That this proof was made upon due
notice (setting out the notice in fill). (5) He sets out the proof in full,
and a copy of the acceptance and copy of the final certificate.

(6) He

gives a copy of the receiver's receipt in usual form signed by H. R.
Pease, Receiver. (7) He represents that he actually paid $200 to the
receiver.

(8) That he sold and conveyed the land on October 20, 1884,

to one J. Keator, and that J. Keator, on November 20,following, sold it
to George C. Preston, who, in March, 1886,sold it to Andrew J. Preston.
(9) That the proof so made by him. is now in the United States land
office at Watertown, South Dakota, and has never been entered of
record on the books of the office. (10) He recapitulates the above statements. (11) That the $200 has never been returned to John Marshall
or to him or to any person for them or either of them, but is still refained by the United States Land Office at Watertown, and he prays
that said final proof of Marshall be entered on the records, and that the
necessary action be taken by the local officers and your officeto secure
a patent for said land.
The local officersrejected the final proof, and denied the relief asked,
-because the present receiver had never received the money for the land,
and there was no evidence that it had ever been paid to the government, and to allow the proof without the money being paid to present
receiver, Randolph, would render him liable for the amount. They
therefore made an order transmitting the entire case to your office for
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unch action and relief as your office might deem proper to grant.
There is no date upon this decision, but the letter of transmittal bears
date October 23, 1889.
On November 25, 1889, your office letter " G

to register and re-

ceiver at Watertown states that there is nothing in your officeof record,
showing any filing for the land by Marshall, but that John B. Waters
had made homestead entry No. 16390 for the land May 21, 1887, and

after recapitulating the matters set forth in the petition and decision
of the local officers,it was stated that there was nothing of record in
your office to show that final proof had been made or the money paid,
and yn held that inasmuch as Preston had a right to notice of the deCision and of his right to appeal, you returned the case and gave
directions that he be notified accordingly. This was done and Preston
thereupon filed a motion in your office asking a reconsideration of the
letter of November 25, 1889, and that you make an order for a hearing;

that Waters be notified'and that the petitioner be allowed to show the
entire transaction, and that he had actually paid the purchase money,
and that Waters had notice and knowledge of the existence in fact
of said filing, final proof and final certificate, and that upon such hearing, Waters' entry be canceled, and the entry of Marshall be placed upon
record.
On April 22, 1890,your. office letter " G" recapitulates the matters
herein set forth, and you state that the records of your office show that
Marshall filed a declaratory statement for lots 2 3 and 4 and NE. 1 of
:SE. 1, of said Sec. 34, on May 29, 1882, and that no application for

amendment can be found. You refuse a hearing; refuse to modify or
change your former letter and ruling, " leaving Marshall the right to
contest the entry of Waters under rules 3 and 4 of practice. " From
this action, Preston appealed. All the papers, original filing, notice of
proof, final proof, final certificate and receiver's receipt, are with the
papers in the case. It is also set forth in the pleadings that an amendment to the filing was asked before final proof was offered, and it appears to have been made as the order for advertisement describes the
land in controversy.
I do not find that the local officerserred in refusing to enter the final
proof upon the records, without the money for the land, as it would
certainly have created a liability against the receiver for the amount.
The rejection of the final proof was a nullity, as it had already been
accepted, and it does not appear that they passed upon the sufficiency
of the proof, but simply refused to act upon it, and call this a " rejection." It was very properly sent to your office for your action, and
taking the entire record of the ease and the allegations of the verified
petition, I am of opinion that the plaintiff was entitled to a hearing
upon the case presented, not only so, but the due administration of the
affairs of your officedemanded a full inquiry into the entire transaction. To refuse it and relegate the plaintiff to his right to contest the
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entry of Waters, is, in effect, a denial f his substantial rights, as it
amounted to a dismissal of his petition.
If the facts stated in his petition are true, as therein set forth, the
government cannot deny his right to the land. The final proof having
been accepted, the final certificate issued, and the money paid, the entryman cannot be held responsible for the neglect or misfeasance of the
government's agents. If Waters was shown the register's receipt, as
alleged, and notified of the filing of Marshall and the offering of final
proof, he, from that moment, acted at his peril.

Whether these things are true or not is a matter to be shown by
proof at a hearing.
Your decision is therefore reversed, and you will remand the case to
the local officers and direct a hearing to be be had upon due notice to
the parties. Inasmuch as ex-receiver Pease is out of office and not a
party to the case, he will be notified of the hearing and of the substance of the charge as to the payment of the purchase money, and will
be allowed to appear and testify in the case.
Preston will be allowed to

ffer evidence to prove that Marshall, in

fact, paid the purchase money to the receiver; this notwithstanding
the rule in the case of Talkington's heirs v. Hempfling (2 L. D., 46) in
which case it was said:
It should be observed however that as the United States have not benefited by the
former payment, the heirs cannot be credited therewith; it must be regarded as if
it had never been made.

I have carefully considered this case in the light of the authorities
at hand, including various decisions of the supreme court of the United
States, and I am convinced that the said ruling upon this point is
wrong.

Where an officer or agent of the government acts strictly within the
scope and limit of his authority in pursuance of law and the instructions of his superiors, his act is binding upon the government. If, in
the case at bar, all the preliminary steps had been regularly taken up
to the payment of the price of the land, and the entryman then paid to
the receiver the purchase money, it was within his jurisdiction to receive it, and upon such payment the receiver became the bailee of the
government, responsible to it for the money, and any subsequent act
of negligence on his part or malfeasance in office could not revoke or

annul his prior legal act. If he fail to report the payment, or to pay
over the money, the government must look to him and his bondsmen
for it, not to the entryman. It seems almost useless to cite authorities
on so plain a proposition.
In the case of the United States v. Moffat (112 U. S., 24) it was said:
The government does not guarantee the integrity of its officers nor the validity of
their acts. . . . They are but servants of the law and if they depart from its
requirements the government is not bound.
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This was a case where the register and receiver had fabricated the
entire entry papers and secured patents for land in the name of fictitious persons, and by various transfers purely fraudulent they finally
transferred the land to Moffat who was an actual person.

On a peti-

tion to cancel the patents, it was claimed by counsel for Moffat that he
was an innocent purchaser and that the government was bound by the
acts of the register and receiver, and they cited the case of Folks Lessee v. Wendell et a. (5 Wheaton, 293) in support of their proposition.

The court distinguished between the cases saying in reference to the
latter case
the irregularities were committed by the officers while in the exercise of their admitted jurisdiction, and can have no application to the acts of officers fabricating
documents in the names of persons having no real existence.

It was in connection with the unlawful acts of the officers in the latter case that the language in regard to the government guaranteeing
the integrity of its officers was used.

In the case of Polks Lessee the court say they
have never expressed an inclination to let in inquiries into the fraud, irregularities,
acts of negligence, or of ignorance, of the officers of the government prior to the
issuing of the grant, but on the contrary have expressed the opinion that the government must bear the consequences.

It is claimed that "laches are not imputable to the government,'7
*butin the United States v. Baker (12Wall. 359)it was held that where
the agent of the government neglected to give notice of the non-payment of certain bills of exchange, the endorsers were discharged, and it
is said "the United States had no right to recover, on account of the
neglect in giving due notice, after the return of the bills."
It was said in case of Mcnight

v. United States (98 U. S., 179)

with a few exceptions, growing out of considerations of public policy the rules of
law which apply to the government and individuals are the same. There is not
one law for the former and another for the latter.

The rule as I have stated it follows the well settled law of agency as
between individuals, and I know of nothing in public policy that renders it inapplicable to the government and its agents. The decision
in the case of Talkington's heirs v. Hempfling Suprain so far as it is in
conflict with the views herein expressed is overruled.
Upon the receipt of the'report of the local officers upon the testimony taken at such hearing, your office will re-adjudicate the case.
The papers accompanying your letter of July 19,1890, are herewith
returned.
On November 5, 1891,you transmitted to the Department the papers.
in a contest case, Keator and Preston v. John B. Waters, involving the
same land. These are also returned herewith.
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REPAYMENT-OSAGE

ENTRY.

ARTHUR GORHAM.
There is no authority for the repayment of interest on deferred payments under an
Osage entry for a period during which.such entry was suspended.

First Assistant Secretary Chandler to the Commissionerof te General
Land Office,February 19, 1892.

By letter dated Decembete18, 1890,the register at Earned, Kansas,
transmitted an application by Arthur Gorham, Osage entryman and
transferee of three other Osage entrymen, for the repayment of certain
interest on the deferred payments made in completing said entries,
under the act May 28, 1880 (21 Stat., 143).

By decision dated January 6, 1891,you denied this application for the
reason that there was " no law " for its allowance.
Gorham appeals here.
It is set out in said appeal that the four entries described (which embraced one hundred and sixty acres each, in the Larned district) were
made in the fall of 1883; that one-fourth of the purchase price, that is,
$50, was then paid by each entryman; that Gorham bought the remaining entries and in 188{ tendered the balance of $150, due upon each;
that the local officersrefused such tender for the reason that by letter
of January 7, 1884,you had suspended said entries; that Gorham was
then informed at the local officethat said payment could not be made
until the entries were relieved of such suspension; that said entries.
were reinstated by your letter of November 12, 1890; that (in pursuance of your letter of December 10, 1890) Gorham made said payments
December 18, 1890,together with interest thereon, and that he then
protested against the charge of interest covering the periods during
which said entries were suspended.
Gorham, accordingly, asks the return of the interest paid by him for
said periods.
Whether or not said interest was properly charged need not be diseussed; for conceding that it was erroneously collected, the land departrnent could not repay it without sanction of law. There being, as
you have properly found, no statutory provision for such repayment,
the pending application must be denied for want of jurisdiction.
Your judgment is affirmed.
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AGNEW v. MORTON'S HEIRS.

Motion for review of departmental decision rendered September 2,
.1891, 13 L. D., 228, overruled February 19, 1892.

SOLDIERS' ADDITIONAL HOMESTEAD-CERTIORARI.

SELDEN V. M ATHEW; ET

AL.

The right to make a soldiers' additional homestead entry is personal and not assignable.
An application for certiorari will not be granted, where from the showing made it is
apparent that the decision below would be affirmed if before the Department
for consideration.

Secretary Noble to te Commissionerof the General Lad

Office,Febru-

ary 19, 1892.

I am in receipt of your letter of December 1, 1891,transmitting an
application for certiorari, in the case of Harvey Selden v. A. Mathews
and A. N. Edgington, involving lot 3, Sec. 17, T. 53 N., B. 32 W., Mar-

quette land district, Michigan.
This tract is within the indemnity limits of the grant for the Marquette, Houghton and Ontonagon Railroad, and for that- reason the
application tendered by Abram Mathews, on December 17, 1884, to
enter the land in dispute in the name of Edgington, under section 2306
of the Revised Statutes, was refused.
On August 16, 1887, Selden tendered an application to make homestead entry for this land, which was also rejected on account of the
withdrawal for railroad purposes.
IUponthe restoration of the indemnity lands, Selden tendered a second
application, to-wit: on October 10, 1887, and by letter (F) of January
19, 1889,a hearing was ordered to determine the respective rights of
the applicants.
I deem it unecessary to recite the proceedings. under the order of
January 19, 1889, and subsequent orders; suffice it to say that the
case was finally submitted upon an agreed statement of facts.
The local officers found in favor of Selden, and Mathews appealed in

the name of Edgington.
In your decision of September 10, 1891 (C. L. O., Vol. 18, p. 134), it

is stated:
The parties submitted an agreed statement of facts in which it is stipulated and
Mathews admits that the said Edgington, on July 17, 1882, executed and acknowledged a power of attorney to Mathews, and also another instrument in blank in
which he authorized his attorney to sell and transfer any lands acquired under said
certificate and "to receive for his own use and benefit any moneys or other property
the proceeds of the sale of said lands or any interest therein, or arising from any
contract In relation thereto .
. . . . and I hereby release to my said attorney
all claim to any of the proceeds of any such sale.
. . . . agreeing that I will,
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at any time, without further consideration, execute and deliver, or cause to be executed, acknowledged and delivered, such further issuance of title to said property as
said attorney substitutes or assigns may require.
Edgington also executed and
signed two blank applications, on the usual form as used by the land office, for
locating soldier's additional homestead certificate upon the payment to Edgington
on said day of a money consideration by the firm of Sweet and Co., of Indianapolis,
Indiana. These papers were delivered to said firm with the intention of transferring
to them all the interest and claim he might have to any land located upon and
entered by said certificate. The certificate and papers came into the hands of
Mathews before any attempt was made to locate any lands nder said certificate,
and he was authorized to fill out'said papers, locate the application and insert his
name in the power of attorney, which he did. Edgington had no interest in this certificate when the same was filled out and located by Mathews, and has no interest
in the entry or land in dispute. All the steps taken in the case have been under and
by virtue of said powers of attorney. Said transfer and power of attorney authorized Mathews to prosecute br defend any suit against said land at his own cost.

Upon these facts you find:
That Mathews could only make entry as agent or attorney for the use and benefit
of Edgington, and said right to enter an additional homestead being only a personal
right, not subject to sale or transfer, Mathews acquired no rights by virtue of the
transfer of said certificate to him. And the attempt on the part of Mathews to enter
said land for his own use, in the name of Edgington, is without authority of law and
cannot be allowed. Mathews cannot as transferee use the name of Edgingtonto perfeet the entry or prosecute this suit for his own benefit, having acquired no property
right by reason of his attempted purchase of said certificate and right to enter.
Edgington parted with all the interest he had in said certificate and right to enter
an additional homestead some time prior to the date Mathews made application to
enter the land in dispute, and he has no interest whatever in this litigation. He is,
therefore, neither a party in interest nor a proper party to this suit. He has no
rights that will be jeopardized or interest that can be affected by any decision rendered in this case and therefore has no right of appeal.

You, however, suspended action under the decision for twenty days
after notice, under Rules 83 to 85 of Practice, and upon report from the
local officers of no action on the part of Edgington, the case was closed
by your letter of October 29, 1891.
October 30, 1891, an appeal was filed from your decision of September 10, 1891, which was returned with your letter of November 6, 1891.

Thereupon the present petition was filed, and is based upon the following grounds:
1. The Hon. Commissioner's action amounts to a denial of the right of appeal,
guaranteed by the Rules of Practice, from a final decision of the Hon. Commissioner
involving the merits of the contest.
2. The action of the Hon. Commissioner is irregular and unauthorized by the rules
of practice, in that it attempts to deny an appeal to the Hon. Secretary before such
appeal is filed and while the time prescribed by the rules within which an appeal
may be filed has not yet expired.
3. Because said action by the Commissioner is contrary to and unauthorized by
any ruling or decision of your Department, and an assumed exercise of his discretion
not authorized by the Rules of Practice.

Without discussing the questions of practice raised in this petition,
it is sufficient to say that the statement of facts on which the Commis-
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sioner's decision is based is not denied in said petition, nor is it urged
that the decision is not in harmony with that of the Department based
on a like state of facts, but it is the admitted purpose of the petitioner
to secure the acceptance of the appeal,
In order that he may have the time which the condition of the docket affords in
other cases, in which to present the case with that deliberation which shall bear due
respect to the Department, and enable the subject to be treated in such manner and
completeness as to justify a reconsideration of any adverse doctrines heretofore
announced in other cases.

The facts given by the Commissionerclearly show that the certificate issued to Edgington was assigned, and that the present attempted
location was not in his (Edgington's) interest, but for the benefit of the
assignee.
The question as to the assignability of the right to make a soldier's
additional homestead entry has been thoroughly considered-by this
Department, and it is held that such right is personal and not assignable.

John M. Walker et al., 7 L. D., 565, on review, 10 L. D., 354.

This position has been re-affirmed in numerous cases, and the question can not now be considered an open one; further, this question
might have been argued upon the present petition, and sufficient time
has already elapsed since the presentation of the petition for that purpose.

Were the case now before the Department, the decision of September
10, 1891,would be sustained; and for this reason the writ of certiorari
is denied.

Forney v. Union Pacific Railway Company (11 . D., 430).

PRE-EMPTION-FINAL PROOF-LEAVE OF ABSENCE.
CHARLES

. WHITAKER.

A pre-emptor is not entitled to an extension of time within which to submit final.
proof on showing a failure of crops and applying for leave of absence from the
land.

First Assistant Secretary Chandler to the Commissionerof the General
Land Offie, February

19, 1892.

On the 17th of February, 1888, Charles I. Whitaker filed his preemption declaratory statement for the SW

t

of See. 11, T. 105 N., R. 68

W.., Chamberlain land district, South Dakota, alleging settlement three
days prior to that date. The thirty-three months within which he must
make final proof, would therefore expire on the 14th of November, 1890.

On the 11th of November, 1890,he made it appear to the register and
receiver that in consequence of a total or partial failure of crops during
that and the preceding year, he was unable to secure a support for
himself and those dependent upon him, upon the land settled upon,
and he applied for a leave of absence from the claim for one year from

that date.
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Leave was granted him by the local officers for six months, such term
expiring on the 11tlL of May, 1891. These facts being reported to you,

the local officerswere informed that their action was without authority,
and they were directed to notify Whitaker of the fact, and to inform
him that you had revoked their six months leave of absence, and to advise him of his right of appeal from your action. An appeal from your
decision in the case brings the subject before me for consideration.
Section 2265 Revised Statutes requires that every claimant under the
pre-emption-law shall make known his claim in writing to the register
of the proper office, within three months from the time of his settlement, giving the designation of the tract and the time of settlement.
Section 2267 of the statutes provides that all claimants of pre-emption rights, under the two preceding sections, shall, when no shorter
time is prescribed by law, make the proper proof and payment for the
land claimed within thirty months after the date prescribed therein,
for filing their declaratory notices has expired.

-Under these provisions of the statutes, the time within which Whit-l
aker must make known in writing to the register his claim to the land
expired three months after his settlement, to wit, on the 14th of May,
1888,and his time for making proper proof and payment expired thirty
months after that date, to wit, on the 14th of November, 1890.
The third section of the act of Congress of March 2, 1889 (25 Stat.,
854) provides for granting to settlers a leave of absence from the claim,
in the cases in said section mentioned, for a period not exceeding one

year at any one time, without the forfeiture of any rights, but also provides that the time of such actual absence shall not be deducted from
the actual residence required by law.
The act last cited makes no provisions for extending the time for
making final proof, and only provides for temporary absences, as stated.
In this respect it differs from the act of July 1, 1879 (21 Stat., 48) which

afforded relief to settlers whose crops were injured or destroyed by
grasshoppers, where the time for making proof and payment was extended one year, during which no adverse rights should attach, and the
settler was allowed to resume and perfect his settlement as though no
such absence had occurred. That act also allowed a still farther extension of one year, after the expiration of the term of absence first
provided for, if the circumstances, in your discretion, were such as to
justify it.
The joint resolution of Congress of September 30, 1890 (26 Stat.,
684), (11 L. D., 417), provided for extending the time of payment for

one year to settlers on the public lands, in cases where there was a
failure of crops for which the settler was in no wise responsible, but

which rendered him unable to make the payment as required by law.
This resolution, however, did not extend the time for making final
proof.

Whitaker, in no way, attributes the failure of his crops to the rav-
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hges of grasshoppers, and his case, therefore, does not come within the.
provisions of the act of July 1, 1879,which extended the time for making final proof, as well as the time for payment. His case is governed
by the provision of section 2267 of the statutes, already cited, and by
not making proof prior to or at the tihe the period therein mentioned
expired, the land became subject to settlement by any other qualified
pre-emptor. Under the circumstances of his case, however, he having
been misled by the action of the local officers, should he return to the
land before any adverse claim should attach, and make satisfactory
final proof, his time for making payment might be extended in accordance with the acts and resolutions of Congress. Your instructions to
the local officers as to your revocation of his leave of absence, and as
to the effect of his remaining away from the land, are hereby approved.
FOREST RESERVATION-WITEDRAWAL-RESTORATION.
INSTRUCTIONS.
Where a reservation of forest lands has been created by the President, under section
24, act of March 3, 1891,no act of Congress is required to restore the land thus
reserved to the piblic domain, but the same may be done by the President.

Secretary Noble, to the Commissioner of the General Land Office,February
15, 1892.

I enclose herewith copy of an opinion of the Assistant Attorney-General, which I approve, in regard to thequestion "whether after the President, under act of March 3rd, 1891,has withdrawn lands from entry
and made proclamation, it will require an act. of Congress to restore
them to the public domain."
OPINION.

ftC

Assistant Attorney GeneralShields to the Secretary of the Interior, Febrary

13, 1892.

I am in receipt of your request for an expression of my opinion on
the question " whether after the President under act of March 3, 1891
(26 Stat., 1095), has withdrawn lands from entry and made proclamation, it will require an act of Congress to restore them to the public domain
Section 24, of the act above cited, provides:
That the President of the United States may, from time to time, set apart and reserve, in any State or Territory having public land bearing forests, in any part of
the public lands wholly or in part covered with timber or undergrowth, whether of
commercial value or not, as public reservations, and the President shall, by public
proclamation. declare the establishment of such reservations and the limits thereof.

The principle recognized in this section, and the authority conferred
thereby, are simply in accordance with what has been recognized from

14561-VOL
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an early period in the history of the government;- thus in the case of
Grisar v. McDowell (6 Wallace 381), the court says:
It has been the practice of the President to order from time to time, as the exigercies of the public service required, parcels of land belonging to the United
States to be reserved from sale and set apart for public uses.

The act in question is in the nature of a discretionary statute. The
location, the extent and the time of creating the reservations, is left
wholly within the discretion of the President. Both the language of
the section, and the theory which prompted the legislation, seem to
have recognized that said reservation

night be temporary or perma-

nent, as, iii the discretion of the President, the good of the public service might demand; had it been othervise, it is but reasonable to assume
that Congress would have established the boundaries of tracts to be
reserved, as was done in the case of the Yellowstone National Park,

and the forest reservations in California, created by the acts of September 25, and October 1,1890 (26 Stat., 478 and 650). Again this view is

sustained by the consideration, that, as the result of erroneous information a tract of laud not intended to be included, and the reservation of
which would inflict great hardship ott the public might be reserved by
the President. To await action by Congress for the restoration of the
land would result in much loss to the public, hence, in my opinion,
Congress intended to recognize the principle that the President has the
power to withdraw public lands, and to restore the same to the public
domain, as the public good may demand.

It is true that it is held that the President can not restore lands formerly reserved for military purposes to the mass of the public domain,
but this results from the act of June 12, 1858 (11 Stat., 336) which pro-

vides that lands in abandoned military reservations were not subject to
sale or pre-emption under any. of the laws of the United States; and
this law was in force until July 5, 1884,when by a general act (23 Stat.,
103) Congress provided that lands embraced in military reservations,
which, in the opinion of the President, have become useless for such

purposes, shall be disposed in a certain. prescribed manner. In other
words, the authority of the President over a certain portion of the publie domain is limited by express statute, but does this limitation of his

power extend to lands not embraced in the statutes above referred to?
In 1855,Associate Justice McLean rendered a decision in the case of
United States v. Railroad Bridge Company (6 McLean 517). The de-

cision bears the impress of careful consideration.
Rock Island had been reserved for military purposes in 1825. . It was
abandoned in 1836. It appears that the Secretary of War in 1838 declined to sell the land under the provisions of the act of March 3, 1819,
(3 Stat., 520) which provided
That the Secretary of War be, and he is hereby authorized, under the direction of
the President of the United-States, to cause to be sold such-military sites, belonging
to the United States, as may have been found, or become seless for military pirposes.
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The court said:
This law, from its language, was not intended to be a general regulation; but
authorized the sale of military reserves, which, at that time, had become useless.
It changed the settled mode of selling public lands, as it authorized the Secretary to
sell for a price agreed on, which precludes, or at least renders unnecessary a sale
by public auction, as the general law for the sale of the public lands requir6d. This
consideration, as well as the purport of the section, showed that it was not a general
regulation, but was intended to operate upon military reservations which then existed and which were unnecessary.
The Attorney-General contends that the frequent interposition of Congress, especially authorizing the sale of military reservations, negatives the idea that they could
be sold without statute authority.
When land has been purchasedbythe United States for military or other purposes,
it is admitted the laud can not be sold without the special authority of Congress.
In such cases the purchase is made for a specific object, and being purchased with
the consent of the State, under the federal constitution, there is a cession of juirsdiction as well as -of property. Now, to transfer property so acquired and relinquish the jurisdiction, the authority of Congress is indispensable. And this shows
the reason why the act of the 28th of April, 1828,was passed. It provides in the
first section, "Ithat in all cases where lands have been, or shall hereafter be conveyed
to or for the United States, for forts, arsenals, dock yards, light houses, or any like
purpose, etc., which shall not be used as necessary for the purpose, for which they
were purchased or other authorized purposes, it shall be lawful for the President of
the United States, to cause the same to be sold for the best price to be obtained, and
to convey the same by grant or otherwise."
Now from this act it does not follow, that where the government reserves its own
land from sale, for any public purpose, that a special act of Congress after its abandonment is necessary for the sale of it. The President, under a general power given
him by the act of 1809, selected a part of the land on Rock Island for a military
site, on which Fort Armstrong was built. And when he finds the place no longer
useful as a military post, or for any other public purpose, he has a right to abandon
it, and notify the land offices where the reservation was entered. The entry on the
books of the land offices within which the reserved site is situated and the occupancy of the place by the government, are the only evidence Vof the reservation.
And when this evidence is withdrawn, and the site is abandoned, the reserve falls
back into the mass of the public lands. subject to be sold under the general law.

This language is clear and explicit and seenis to recognize the power
of the President, through his subordinates, to restorepublic land which
had been withdrawn for military or other purposes, under the acts of
Congress, to the mass of the publicdomain. This decision was rendered
prior to the passage of the act of June 12, 1858, supra, which did not
enbrace lands reserved under law for public purposes, other than military. Attorney General Bates rendered an opinion in 1862 (10 Ops.,
359) in which he questioned the correctness of Justice McLean's opinion on the point now under consideration. This opinion was rendered
after the passage of the act of June 12, 1858 supra which created a different status of the lands from that which existed. at the time of the
decision of Justice McLean' that is to say, by the act of 18,58, Congress
fixed by statute what before was an open question, viz., what disposi-

tion should be made of lands released from a military reservation, and/

: :

.

: .

;~~~~~
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in effect, at least, declared that they could only be disposed of by act
of Congress.

The power of the President to reserve lands for public purposes is
too well established to require any discussion.
In the case of Grisar v. McDowell (sup-a) the court, on page 371, in

discussing the action of the President, who,on November 5, 1850,made
a reservation of certain lands on the bay of San Francisco, and on
December 31, 1851,modified the order creating said reservation, used
the following laiiguage:
Nor is it of any consequence that the modification was made as asserted, to avoid
a possible contest with an adverse claimant to a portion of the original reservation.
The reason which may have governed the President can not affect the validity of his
action. He possessed the same authority in 1851 to modify the reservation of 1850,
by enlarging or reducing it, that he possessed to make the reservation in the first
instance.

It logically follows that the authority to reduce the area of a reservation, implied the authority to restore the land thus released to the
status it occupied prior to the reservation, unless that power is restricted by statute, as in the case of military reservations.
In the case of Bullard v. Des Moines and Fort Dodge Railroad (122
U. S., 167)the court in holding that the joint resolution of the two Houses
of Congress of March 2, 1861relinquishing to the State of Iowa certain
lands along the Des Moines River above the mouth of Raccoon Fork,
did not operate to terminate the withdrawal of all the lands on that
river above Raccoon Fork from entry and pre-emption, which was
originally made in 1850, and which was continued in force from that
time, and of which renewed notice was given in May, 1860,say
This is not the way in which a reservation from sale or pre-emption of pnblie land
is removed. In almost every instance, in which such a reservation is terminated,
there has been a proclamation by the President that the lands are open for entry or
sale, and in most instances they have first been offered for sale at public auction.

This language seems to imply that the President has the authority to
restore lands which have been reserved by him for public purposes.
Secretary Lamar, in restoring to entry the lafnds which had been
withdrawn as the indemnity limits of the Atlantic and Pacific Railroad
Company, used this language
On a full consideration of the whole sbject I conclude that the withdrawal for
indemnity purposes if permissible under the law was solely by virtue of executive
authority, and may be revoked by the same authority; that sch revocation would
not be a violation of either law or equity (6 L. D., 91).

This language certainly implies the authority of the President to
restore lands withdrawn for public purposes. The reasoning, and the
conclusions to be

drawn from the roasoning, in the cases I have cited,

seem to establish the principle, that in the absence of express statutes
limiting his authority, as in the case of military reservations, the
President has the same authority to restore lands to the mass of the
public domain that he has to reserve them for public uses.
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Endlich, in his- treatise on the Interpretation of Statutes, section 161,
page 223, says:
It is presumed that the Legislature does not intend to deprive the Crown of any
prerogative, right of property, unless it expresses its intention to do so in explicit
terms, or makes the inference. irresistible.

There are no words in the 24th section of the act of March 3, 1891,
which can be construed as restricting the President in his control of
the puiblic domain, under the laws; on the contrary, the language of
said section seems to be in keeping with the general principles which
control in the administration of the public land system.
In reply to your inquiry, I would therefore say, that in my opinion,
where a reservation has been created by the President, under section
24 of the act of March 3, 1891,no act of Congress is required to restore
the land thus reserved to the public domain, but the same may be done
by the President.
SCHOOL LAND-SETTLEMENT

BEFORE SURVEY.

ROLAND BRAITEWAITE.
The right of a bona fide settler, prior to survey, on land reserved for school purposes to perfect title thereto is not defeated by failure to establish actual resi-.
dence on the land for a term of years after settlement and survey, where during
such period valuable improvements are made and maintained and due residence
established thereafter.

First Assistant Secretary Chandler to the Commissioner of the General
Lan d Office, Febuary 23, 1892.
E.

On May 7, 1888, Roland Braithwaite made omnestead entry of. the
of the NW. and the E. of the SW. i of Sec. 16, T. 18 S., R. 2 ,

Utah Territory, and commuted the same to cash (No.3390)in December,
1888 (receiver's receipt dated January 2, 1888, evidently meant to be
January 2, 1889, commutation proof having been made before the
clerk of the county court for San Pete county, Utah, December 22,
1888).

On May 17, 1890, you held the entry for cancellation, because claim-

ant "did not remove to the land until more than fifteen years after the
survey, which is evidently not a reasonable time." From that judgment claimant brings this appeal..
The record disclosesthe followingfacts:
In 1865,he made water ditches on the land, and commenced its cultivation by grubbing and breaking. He thereafter cultivated the land
every season, "except one year, about twenty years since, when I was
prevented by Indian depredations." In April, 1888,he built a log
house, eighteen by twenty feet, valued at $75. He then had two miles
of ditching, worth $1000; out-houses, $25; sixty-five acres grubbed and
plowed, worth $250-total value of improvements $1,350. He moved
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with his family (wife and nine children) to the land in April, 1888, and
thereafter continuously resided there.
The proof shows that he had five horses; nine head of cattle, and
other stock on the place. He raised wheat, oats, and potatoes on the
land every year (except one) since 1865, averaging thirty acres in cultivation each year. Prior to April, 1888, he lived in Manti, Utah,
where he followed the shoemaker's trade.
The subdivisional lines of the township were not run until 1872,
when, for the first time, he learned his improvements were on a school
section. He says:
The reason why I did not make entry sooner was because I was of the opinion that
an entry could not be made on a school section in this territory, unless it was
filed within three months from the late- of filing the township plat in the local
office; but was informed that I could make entry on the ground of occupancy, improving and cultivating the same prior to and at the time the additional survey was
made.

The act of September 9, 1850 (9 Stat., 553), establishing

a territorial

government for Utah, in its 15th section, provides:
That when the lands in the said Territory shall be surveyed under direction of the
government of the United States, preparatory to bringing the same into market,
sections numbered sixteen and thirty-six in each township in said Territory shall be
and the same are hereby reserved for the purpose of being applied to schools in said
Territory, and the States and Territories hereafter to be erected out of the same.

The act of February

26,1859 (11 Stat., 385, now sections 2275 and

2276 of the Revised Statutes, and applicable alike to all the states and
territories), provides that:
Where settlements, with a view to pre-emption, have been made before the survey
of the lands in the field, which are found to have been made on sections sixteen or
thirty-six, those sections shall be subject to the pre-emption claim of such settler;
and, if they, or either of them, have been or shall be reserved or pledged for the use
of schools or colleges in the State or Territory in which the lands lie, other lands of
like quantity are appropriated, in lien of such as may be patented by pre-emptors,
and other lands are also appropriated to compensate deficiencies for school purposes,
where sections sixteen or thirty-six are fractional in quantity, or where one or both
are wanting by reason of the township being fractional, or from any natural cause
whatever.

The act above quoted does not grant the sections therein specified,
but only reserves them in contemplation of a future grant; the legal
title thereto still remains in the United Stqtes.
If, prior to the survey in 1872, a settlement was -made upon the land
in question, "with a view to pre-emption," the land is subject to the
claim of such settler, and indemnity therefor may be allowed on the
consummationof the grant when the territory is admitted into the
Union.

The sole question to be determined is, whether a bontafide settlement was made-on the land prior to the survey with a view to its acquisition under the public land laws.
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In Franklin v. Murch (10 L. 1., 582), it is said: "An act of settlement is complete from the instant the settler goes upon the land with
the intention of making it his home and performs some act indicative of
such intent."
And in Bowman v. Davis (12 L. D., 415), referring to the Franklin-'
March case (upra), it is said:

-

This definition of a settlement does not in my judgment require that such act
should necessarily be done in connection with his residence on the land-such as
commencing the erection of a house to reside in-but it may be any visible act
tending to disclose a design to appropriate the land under and in accordance with
. It is sufficient that some act is done denoting an inthe pre-emption laws ...
tention to claim the land under the settlement laws, and, although such act has no
immediate or direct relation to preparing or constructing a residence thereon, it will
be presumed that it was done in furtherance of an intention to comply with the lawone of the requisites of which is that he shall make his home on the land.

While claimant did not make his actual residence on the land until
twenty-three years after he performed his first acts of settlement, yet
for about sixteen years of that period he was dissuaded from making
his home thereon under a mistaken notion of hislegalrights. The fact
that he did build a good, comfortable house on the land, and the further fact that he removed his family and all his possessions thereto, and
continuously thereafter maintained his residence upon the land, is sufficient to show his intentions in the first instance when he built the
expensive ditches and grubbed oat and improved the land. There is
no protest or contest against this entry.
The school sections in Utah being only reserved from disposal in contemplation of a future grant, the title thereto still remains in the United
States, and the matter in controversy is virtually between the United
States and appellant. (Jane ilodgert, 1 L. D., 632.) Should the school
sections be granted to the territory on its admission into the Union, the
usual indemnity will doubtless be allowed the State for. such sections
or parts thereof as have been settled on prior to survey.
I think patent shoald issue upon the proof and payment already
made.

It is so ordered, and the decision appealed from is accordingly

reversed.
PRE-EMPTION ENTRY-SECTION 2260 R. S.
NATHAN HALL.
The inhibitory provisions of the first clause of section 2260R. S., do not ektend to
the ownership of a trustee.

First Assistant Secretary Chandler to the Commissioner of the General:
Land Office,February 24, 1892.
On the 5th of August, 1885,Nathan Hall m ade pre-emption cash
of the
entry for the SW- of the SWJ of Sec. 29, and the NSWi and the WI of the NW4 Of Sec. 32, T. 3 S., R. 17 W., N. M.>Las*
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dollars, and received final certificate and receipt.
On the 25th of June, 1887,you held his said entry for cancellation,
upon the report of a special agent of your office,such report being dated
March 19, 1887. Upon his application, a hearing was ordered by you,
to enable'him to show cause why his said entry should not be canceled.
The result of that hearing was a decision by the register, under date
of September 27, 1888,in which he found that the charges of the special
agent were not sustained by the evidence, that the contest should be
dismissed, and patent issue for the land. This decision was concurred
in by the receiver.
Cruces land district, New Mexico, paid two hundred

The case coming before you for consideration, you rendered a decision therein on the 16th of September, 1890, in which you concurred in

the opinion of the local officers, that the government failed to establish
its allegation of failure to complywith the law in the matter of residence
on the land by the entryman, but held that an abstract of title of certain lands in Socorro county, New Mexico, introduced

in evidence on

the trial by the special agent of your office,showed that Hall and one
H. M. Comer were joint owners of eight hundred acres of land in said
county, at the date that Hall made proof for the land in question. You,
therefore, held that he was within the inhibition of section 2260of the
United States Revised Statutes, reversed the decision of the local officers, and held his entry for cancellation. A appeal from your decision brings the case to the Department for consideration.
The evidence submitted upon the trial and the record before me shows
that Hall was the agent for the Nathan Hall Cattle Company, and that
he was furnished with money by said company with which to purchase
the land in said abstract mentioned and described. Hall testified that
he had no individual interest in the land conveyed by said deeds, but
that he was simply acting in the transferring of the property as a trustee for a company; that the deeds were made in his absence, and he

die not know that his name was inserted in the deeds as a grantee until
aftei-they were executed; that he intended to have the deeds made to
H. M. Oomer, the treasurer of the company, who sent him the money

with which to purchase the land; that no part of said money was his
own; that he never considered the property in any way belonging to
him, and that he and Comer afterwards conveyed this property to the
company.

An affidavit by Comer is filed with the appeal, in which he

says that neither Hall nor himself ever had any interest in the land
other than that of trustee for the said Nathan Hall Cattle Company,
and that the land had been conveyed by them to said company, it having furnished the money to make the purchases.
The testimony of Hall is much more clear and explicit on this ques-

tion than is indicated in your decision, and leaves no doubt in my mind
but that in the purchase of the eight hundred acres of land referred to,
he was simply acting as the agent of the company of which he was a
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trustee. In-the case of James Aiken ( L. D., 462),it was held that "a
person who owns land in trust for others is not a proprietor of such
land within the prohibition. of the pre-emption act, and is not thereby
disqualified from becoming a pre-emptorY

That doctrine applied to the case at bar clearly removes Hall from
the inhibited classes mentioned in section 2260of the Revised Statutes,
and makes him a qualified pre-emptor.
An abstract of title of the land in question is filed with the papers in
the case, which shows that the tract was conveyed by quitelaim deed
on the 15th of November, 1886,to the Nathan Hall Cattle Company by
Nathan Hall, and that the title to said land still remained in said company on the 11th of May, 1891,the date of the certificate attached to
said abstract. Such land having been sold prior to the first of March,
*1888,and after final entry, and no adverse claim having originated
prior to final proof and payment, the counsel for Hall asks that the entry be confirmed nder the provisions of section seven of the act of
March 3, 1891, (26 Stat., 1095). I see no occasion, however, for invok-

ing the confirmatory provisions of that act in this case, as the evidence
clearly shows that the conclusion reached by the register and receiver
was correct. The decision appealed from is reversed, and patent will
issue for the land.
PRACTICE-APPEAL-SPECIFICATIONS

OF ERROR-RULE

2.

HUTCHINS v. KoEN.
Rule 82 of Practice does not contemplate notice to the appellant, with opportunity
for amendment, where proper specifications of error are not filed.
Amended specification of errors, filed out of time, can not be accepted on the ground
that the delay was caused by the necessity of employing new counsel.

Secretary Noble to the ComrnimSsionerof the General land
rary

Office, Feb-

26, 1892.

This is*a motion, made by the attorney for Charles I. Hutchins, for
review of the departmental

decision, of November 21, 1891, in the case

of said. Hutehins v. J. H. Koen, dismissing the appeal of said Hutchins
from your decision of June 9, 1890,cdismissing his protest against the
final proof of Koen for the NW.'j of Sec. 1, T. 28, R. 44 W., Lamar,
Colorado...

The motion sets out at length that the attorney he employed to represent him in the case, removed, while the appeal was pending before
you, to a place that was inconvenient to consult and advise with him in
the matter; that upon the receipt of your decision he hired another
attorney, who knew nothing about the case; that on the motion of
Hutchins, you returned the testimony and record in the case to the
local officers for examination by the newly employed attorney; that
fearing the testimony might not be returned in time, his attorney pre-
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pared and filed the appeal which was held by the Department as insufficient,
intending to amend and file a more definite assignment of errors, when more
familiar with the testimony . . . . . . That prior to the filing of said amended
appeal, said Doughty was served with a copy of a motion to dismiss the original
appeal herein, and thereupon changed his amended appeal so as to mention such
motion therein, and to claim the benefits of rule of practice number 82. The benefits of said rule are also herein claimed, and counsel herewith asks that said amended
appeal be made a part hereof, so far as it relates to said motion to dismiss.

It is claimed that as the appeal was filed in time, although it was de-

fective, the party was entitled to notice and an opportunity to amend,
to cure the defect.
Rule 82 provides:
When the Commissioner considers an appeal defective, be,will notify the party of
the defect, and if not amended within fifteen days from the date of the service of
such notice the appeal may be dismissed by the Secretary of the Interior and the
case closed.

In practice it seems to me that this rule is properly applicable to such
defects as may arise from the omission to serve notice of the appeal
upon the opposite party in the manner required by the rules of practice, rather than to defects in the subject-matter of the appeal, such as
relate to the specification of errors. As tending to sustain this view,
see Rudolph Wurlitzer (6 IL. D., 315).

The record in the case at bar can be fairly used as an illustration.
The appeal was taken in time; the appeal proper was sufficient; for it
contains all that is necessary to bring the case here on appeal; it was
served upon the counsel for the opposite party in the time and manner
required. In none of these matters was there any defect. ence, there
was no reason for you to consider the appeal defective, nor was there

any defect within the contemplation of Rule 82, for you to notify the
party to amend. The question as to the sufficiencyof the specification
was one to be determined by the Department, as well as all other questions arising upon the record, and not by you, while the appeal was
pending here.
It may be further said that Rule 82, clearly relates to the appeal and
under it a defective appeal may be amended within the time named. In
no way can said rule be said to relate to the specification of errors. Rule
88 provides for the filing of a specification of errors, limits the time in

which they shall be filed and clearly defines their. character.
In the case of Stevens v. Robinson (4 L. D., 551), a question some-

what similar to the one now presented arose. In that case it was
assumed that the appeal was taken in the time required, but at the
time it was taken it contained no specification of errors as required,
namely, "which shall clearly and concisely designate the errors" complained of. The appeal was taken in February, 1885, and thereafter in
the following May a specification was filed; the appellee moved to dis-
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miss the appeal, on the ground that the specification of errors was not
filed as required by Rule 88. In that ease it was further urged that an
appeal "without assignment of errors is good unless the Commissioner
notifies the party that it is defective." The same claim in effect is
made by the motion under consideration in the case at bar. In that
case, referring to this claim it was said:
:

This position, I think, is untenable. Rule 82 was designed to prevent the transmittal to the Secretary of an appeal which the Commissioner considered defective;
but Rule 90 limits both the Commissioner and thd Secretary, and, if overlooked by
the former, is none the less imperative upon the latter, at least in the presence of a
motion to dismiss by the adverse party.

It is claimed that as no notice was given by you to the party that
the original appeal was defective, that the amended specification should
have been considered. Assuming that the case would come under RLle
88, the fadt that the appellant was not notified of his default until too
late to cure it, would not affect his status or the rights of the appellee.
See Bundy v. Fremont Townsite (10 L. D., 595).

The failure of the General Land Office to return, under Rule 82 of
practice, an appeal which is defective for want of notice, does not re-

lieve the Department from the necessity of dismissing said appeal on
account of such defect, if the time allowed for appeal and notice thereof
has expired. Charles A. Parker (11 L. D., 375). Rule 88 limits the
time within which a specification of errors shall be filed. There is no
claim or pretence that it, or any of the rules of practice makes any provision for extending the time for their filing,,or that there is any provision authorizing the filing of an amended specification, or specifying

the time of such filing.
The amended specification filedin this cae was-filedlong after the time
fixed by Rule 88. It is claimed that the attorney who represented
Hutchins at the trial before the local officers,had removed, and that
such removal made it necessary for him to employ other counsel, who
was not familiar with the facts in the case; that these facts ought tobe
sufficient to allow his newly employed counsel to file his amended specification of errors out of time. In my judgment they are not sufficient.

To concede this claim would be to ignore and override the plain letter
as well as the spirit of the rules of practice. As was well said by my
predecessor, in the case of Ariel C. Harris

6 L. D., 122:

It may be that in some cases the enforcement of these rules will work hardship;
But it is better Ato have an uniform rule on the subject, even though hardship be
done in exceptional cases, than to have no rule at all, or, which is worse, to have a
rule that is not enforced. Certainty in law, is always to be aimed at. And though
in particular cases clients may be injured through the laches of their attorneys, yet
upon the whole, I am convinced that the best interests of the Department will be
subserved by relying upon fixed and well known rules.

It is also claimed that after the filing of the amended appeal, that the
attorneys for Koen recognized the same and filed their answer thereto
and "by this answer, withdrew or superseded their motion to dismiss."
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This is denied by counsel for Koen, and the record sustains the claim
of Koen's counsel.
All of the questions presented by the motion were before the Department and considered when the decision was rendered dismissing the
appeal. No sufficient reason is presented by the motion for any change
or different conclusion than was reached in the decision sought to be
reviewed.
The motion is denied.
DESERT LAND-DECLARATORY STATEMENT-LASSEN COUNTY ACT.
WARD V. McCOLI.
A desert land declaratory statement, filed under the Lassen county act, by one who
at the same time holds another tract under a previous filing, confers no right as
against the subsequent homestead entry of another.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,Pebruary 27, 1892.
On March 13, 1891, you transmitted the appeal and other papers in
the case of the protest of Frank G. Ward . James D. XeColm from
your decision of September 15, 1890, also the protest of C.. C. Hutchin-

son and B.' H. Leavitt against the same party, involving the validity of
McColm'sentry for SE. i, Sec. 21, T. 29 N., R. 13 E., Susanville, California.

It appears that McColm made homestead entry of the land in question December 18, 1888, and on October 16, 1889, notice was published
that final commutation proof on said entry would be made on November 22, 1889, before the local officers at Susanville.

On the day specified Mc~olm appeared with his witnesses and made
proof; as required by law, when at the same time appeared Frank G.
Ward and entered protest against the acceptance of said proof on the
ground that he was an applicant foi said tract with other lands, containing six hundred and forty acres, under the Lassen county 'desert
land act of March 3, 1875 (18 Stat., 497),he having filed his declaratory
statement for the same October 13, 1888, about two months prior to the

date of the homestead entry.
Also at the same time and place appeared the said Hutchinson and
Leavitt and protested against the allowance of said proof oa the ground
that the land in question was owned, occupied, worked upon and " used
for reservoir purposes," and that claimant knew it was so claimed and
used at the date of making his homestead entry December 18, 1888.
In the first-mentioned protest the register sustained the protestant,
and the receiver recommended that the same be dismissed and homestead proof be accepted; and in the latter protest the local officersjoin
in recommending a dismissal of the same.
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Ward appealed and you sustained the decision of the receiver as to
the Ward protest, and also that of both local officersas to the reservoir
claimants as aforesaid.
Ward again appealed.
In the case of lutchinson and Leavitt the reservoir protestants, their
claim is based upon certain water rights accruing under section 2339.
(Revised Statutes) which provides that all patents granted or pre-emptions or homesteads allowed shall be subject to any vested and accrued
water rights to ditches and reservoirs acquired nder said section,
hence, the fact that the lad in question has been entered nder the
homestead law, any and all rights said protestants may have acquired
under said section are protected thereby.
It appears that the protest of Ward turns upon the question whether
the homestead entry is subject to the desert land filing of Ward, under
said act of March 3, 1875. It is conceded that if the desert filing is,
legal, it, having been made prior to the homestead entry, would be
superior to the homestead claim.
The records show that in 1880, Ward made a filing for six hundred
and forty acres of desert land, but made no reclamation; that again in
1887he made a filing for another six hundred and forty acre tract and
has shown no reclamation

and that on October 13, 1889, he made a

third filing covering the tract in controversy.
All of these filings were for different tracts and all were made under
the act of 1875,above referred to, known as the Lassen county desert
land act.
Said act provided that any person who is a citizen. of the United
States, or who has declared his intention to become such may "file a
declaration" with the proper local officers, " that he intends to reclaim
a tract of desert land situate in said county, not exceeding one section,
by conducting water upon the same, so as to reclaim all of said land
within the period: of two years thereafter."
The terms of the act are plain and unmistakable and authorize a person properly qualified to " file a declaration;" it does not mean that
such party can file any number ad libitun; furthermore, the quantity
is restricted to one section and thus the plain reading of the law would
be one declaration not to exceed one section of land.
If a party may be allowed to file more than once under said law, then
he may file an unlimited number of times and thus encumber the record
of large bodies of laud to the exclusion of bonaffde settlers. By allowing parties to make such filings and as many as they choose, a few
speculators could keep a large amiount of land practically closed against
home seekers, which would be, in my opinion, contrary to public policy.

The second filing of a declaratory statement by any pre-emptor who
was unqualified at the date of his first filing, is illegal (Sec. 2261,Revised Statutes);

Baldwin v. Stark (107 U. S., 263); but when the first

filing, however, was illegal from any cause not the wilful act of the
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party, he has the right to make a second and legal filing. Goist v.
Bottum

(5 IL.D., 643).

Thus it will be seen that Congress and also the supreme court of the
United States, have both recognized the bad policy of allowing a second
declaratory statement where the first was in every respect legal, and I
can see no just reason why the same principle should not maintain in
the case at bar.
There is no record evidence showing that Ward was in any manner
disqualified when he made his first filing in 1880,and therefore had the
same principle laid down in pre-emption cases been applied to his case,
his second filing would have been illegal.
The second filing expired May 21,1889, but some seven months prior

thereto, he made his third filing, covering the land in controversy, thus
we have the fact that he for seven months after the date of his last filing and at the time the homestead entry was made, was holding a claim
under the same law for twelve hundred and eighty acres, whereas the
law expressly provided for a filing not to exceed one section of land.

Even admitting that under the act of 1875 he had the right to make
more than one filing; it cannot in justice be held that he had the right
to make a second or a third filing, until the preceding one had expired.
Leaving the first filing entirely out of the question, there is no evidence to show that the second was not a legal filing; this being the case

he had no authority to make a third during the life time of the second.
With this view of the case I am of the opinion that the protests
should be dismissed.

Your decision is accordingly affirmed and the

papers returned.
Your attention, however, is directed to the act of October 2, 1888,
and subsequent legislation with respect to arid lands, with the view to
ascertaining whether this homestead entry is in conflict therewith.
HOMESTEAD ENTRY-APPROXIMATION.

JOSEPH C. iERRICK.
The rule of approximation will not be enforced where it operates to deprive the entryman of his improvements, andthe differenceebetween the excess and the deficiency is but slight.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, February 27, 1892.

Joseph C. Herrick made homestead entry No. 23848 for the E W of
SW

and E NW

of section 5, T. 104 N., R. 66 W., Mitchell, South

Dakota.
He offered final proof and received a final receipt for the purchase
money of the land on January 24, 1888.

ti.

The tract contains 180.45 acres'and covers parts of two quarter-sec-
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On November 19, 1888,you required him to approximate his entry
to one hundred and sixty acres, and to elect which legal subdivision he
would relinquish. Notice of your requirement failed to reach claimant,
and on May 14, 1890,the register and receiver were directed to issue a
new notice. They issued the new notice, but erroneously addressed it
to John instead of Joseph lerrick, and described other land than that
in question. This notice was received, but no attention was paid to it
because it was believed to be intended for some other party.
On July 10, 1890, his entry was canceled.

From this decision he at-

tempted to appeal to this Department, but was not allowed to do so.
He applied for a writ of certiorari, which was granted
1891.

on March 7,

His entry contains 180.45acres. Each one of the three subdivisions,
numbering from south to north, con'tains forty acres, and the subdivision immediately north of these contains 60.45acres. In order to leave
the entry in compact form, if he is to comply with your order, he must
either relinquish the forty acres on the south end of the tract, or the
60.45 acres on the north end thereof.

The record shows that he, together with his family has lived on the
land continuously since 1883,and that he cultivates each year more than
seventy acres of it. All of his improvements, except about fifty-two
acres of cultivated land, are on the forty acres furthest south. These
improvements are worth from $1,200 to $1,600.

To require him to re-

linquish this tract would be a great sacrifice to him, but if done, his
entry would contain 140.45 acres, or 19.55 acres less than one hundred

and sixty; whereas now he has an excess of 20.45acres. If he should
be forced to relinquish the subdivision furthest north containing 60.45
acres, his entry would contain 120 acres, or 40 acres less than one hun-

dred and sixty acres.
The rule bearing upon the question involved in this case is found in
the case of Henry P. Sayles (2,L. D., 88), wherein it was held,-" That
where the excess above one hundred and sixty acres is less than the

deficiency would be should a subdivision be excluded from the entry,
the excess may be included, and the contrary when the excess is greater
than the deficiency."
This doctrine has been followed in the cases of J. B. Burns (7 IL.D.,
20); Benjamin L. Wilson (10 IL.D., 524); James Hanna (12 IL D., 356),
It was held, however, in the case of Vernon B. Matthews (8 L. D.,

79), (syllabus) -"Where the difference between the excess, and the
deficiency that would be produced by approximation is but slight, the
entry may be allowed to stand as made."

In the case at bar the tract is only eighty rods: wide, so that, as we
have seen, the excess must be taken from either the north or south en d.
If the subdivision on the north be relinquished, he would only have one
hundred and twenty acres left, a deficiency of forty acres, which would

be much greater than the present excess. If the subdivision on the:
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south, upon which F

ck has placed more than $1,200 worth of im-

provements, be relinquished he would have lbft 140.45 acres, a deficiencyr
of 19.55 acres. 140.45 acres is only a fractional part of one acre nearer

one hundred and sixty than the 180.45now embraced in this entry.
In the case of Vernon B. Matthews (supra), the entry embraced 180.27
acres.

In that case it was said,

It will be observed that if one of said forty acres subdivisions be relinquished
by claimint, the deficiency in his entry will be 19.73 acres, which is only fifty-four
one-hundredths of an acre less than the present excess of area embraced in said
entry.

It was further said in that case, thatI do not think that the spirit of the rule of approximation, heretofore uniformly
applied to entries covering excessive areas, is violated in allowing this entry, as
originally made, to stand.

There can be no equity or justice in rigidly applying the rule so as to
require the claimant in this case, at this late day, to relinquish the forty
acres of his entry upon which his buildings are situated, and thereby
suffer great loss, simply because of the difference against him under a
strict application of the rule, of only a factional
a

part of one acre of

land.

I therefore reverse your decision, anddirect that a patent issue on the
entry in question.
RtELTNQI1S5HMENT-MO1RTGAGEE.

HARLAN

P. ALLEN.

An entryman will not be permitted, through relinquishment, to defeat the right of a
mortgagee.

First Assistant Secretary Candler to the Commissioner of the General
Land

Office, Mfarch 1, 1892.

I am in receipt of your letter of February 9, 1892,returning departmental decision of January 18, 1892, 14 I. D., 82, upon the appeal of

Harlan P. Allen from your decision of August18, 1890,holding for cancellation his timber-culture entry No. 2234(Marshall series), covering the
S. of the NE. and the N. of the SE. 4, Sec.4, T. 118N., R. 45 W.
Minnesota, for conflict with the prior entry by Elwin Jenks for the
same land.
With your letter are a number of papers and copies of letters written
by you, which you state were, through inadvertence, not with the record
when before transmitted upon Allen's appeal.
It now appears that on April 1, 1878,Jenks made timber culture
entry No. 1077 (Benson series), for this land, upon which he made proof
and final certificate No. 101 (Benson series) issued January 15, 1887.

By letter of May 5, 1887,the proof upon which said certificate issued
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was rejected, because not accompanied with cross-examination, as required by circulars of December 15, 1885, and September 23, 1886.
On December 2, 1889, Jenks's relinquishment was fled with the local

officers, who thereupon canceled his entry, and permitted Allen's entry,
as aforesaid.
As said relinquishment was uaccompanied by the duplicate final
receipt, or certificate of non-alienation, from the register of deeds torthe
county in which the land is located, you refused to accept the same,
and directed the local officers to re-instate the entry by Jenks upon
their records.
In a letter from Messrs. Knuppe and Hartsinck, general agents for the
"Netherlands American Land Company," dated December 26, 1889,it
was represented that Jenks had mortgaged the land in question with
that company on February 1, 1887, after the issue of final certificate,
for $1,000; that he refused to complete the proof, unless he was paid
$500 therefor by the mortgagees, and it was therefore asked that the
proof already made be accepted and that patent issue thereon.
You thereupon advised the local officers,in letter dated January 15,
1890,that under the circumstances the requirement of May 5 1887,
will be dispensed with, and the case will be considered on the proof
already submitted.
By your letter of January 20, 1890,the case was suspended "for
want of proof of citizenship."
In all this correspondence, due, perhaps, to the delay in posting, no
,Mention is made of the fact that on December 2, 889, Allen was per-

mitted to make entry of this land, but by letter of August 18, 1890,
said entry was considered and held for cancellation for conflict with the
entry Jenks, from which action he appealed, alleging that said entry
had been relinquished, and was therefore no bar to his (Allen's) entry.
*Thisappeal was considered in departmental decision of January 18,

Rf

1892 (14 L. D., 82), upon an incomplete record, and, as there was no

evidence before this Department of fraud on the part of Jenks, it was
held: " I can see no objection to allowing the relinquishment and the'
cancellation of Jenks' entry. It is so ordered. This will leave Mr.
Allen's entry to stand subject to future compliance with the timberculture act."
Upon the facts as now presented, it is apparent that Jenks, by his
relinquishment, is seeking to defeat the right of his mortgagee, which,
under the ruling in the case of Addison W. lastie (8 L. D., 618), he
will not be permitted to do.
In view thereof, departmental decision of January 18, 1892 (supra), is

recalled and revoked; your action in reinstating Jenks's entry and also
in canceling that by Allen is affirmed, and the record is herewith returned for the adjudication of the mortgagees' rights under Jenks's
entry.
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SCHOOL LANDS-INDEMNITY

SELECTIONS.

OKLAHOMA TERRITORY.
Indemnity selections, in lieu of sections reserved for school purposes in Oklahoma,
may be made from any nnappropriated, surveyed, non-minieralpubliclands-within
said Territory, for losses occasioned by Indian allotments, settlements prior to Sui
vey, fractioual srveys, or from any natural cause whatever.

First Assistant Secretary Chandler to the Commissionerof the General
Land

Office, March 1, 1892.

I am in receipt of your letter "K," of January 21,1892,in relation to
the selection of indemnity school land in the Territory of Oklahoma.
You in substance ask to be instructed as to whether such indemnity
may be selected in that part of Oklahoma which was formerly a part of
the Indian Territory.
Accompanying your letter, is one addressed to the Acting Governor
of Oklahoma, which you submit for my approval or modification.

In

this letter, assuming that the right to thus make selections exists, you
say:
There are three general classes of deficiencies in school lands in Oklahoma, to wit:
1. Land allotted to Indians.
2. Lands in the public land strip, entered by homesteaders who show actual settlemeat before survey.
3. Where sections sixteen and thirty-six are fractional in quantity, or where one or.
both are wanting by reason of the township being fractional, or from any natural
cause whatever. Such deficiencies may be used as the basis for selection of lands in
any land district in the Territory, etc.

In the act of March 2, 1889,providing for the settlement of lands in
what is known as old Oklahoma, and in the act of May 2, 1890,creating
the present territory of Oklahoma, Congress has been careful to reserve for the benefit of public schools in said Territory, the sixteenth
and thirty-sixtL sections, the same legal subdivisions of land which
have heretofore been reserved for the use of public schools in the territories which have been created out of the public domain.
The lands embraced in the two acts above cited, forming the Territory
of Oklahoma, are a part of the public domain, subject to disposal, it is
true, under special acts, but still a part of the public domain under the
control of Congress, and free from the burden of any trust for the Indians from whom the lands were obtained, and such was their status
at the date of the passage of the act of February 28, 1891 (26 Stat.,
796), entitled "An act to amend sections twenty-two hundred and
seventy-five and twenty-two hundred and seventy-six of the Revised
Statutes of the United States providing for the selection of lands for
educational purposes in lieu of those appropriated for other purposes,"
which provides in section 2275,that " other lands of equal acreage are
also hereby appropriated and granted, and may be selected by said
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State or Territory where sections sixteen or thirty-six are mineral
land, or are included within any Indian, military or other reservation,
or are otherwise disposed of by the United States." Section 2276provides, ' that the lands appropriated by the preceding section shall be
selected from any unappropriated, surveyed public lands, not mineral
in character, within the State or Territory where such losses or deficienCies of school sections occur."

Admitting that the lands in Oklahoma are subject to disposal under
special laws, it would be illogical and inconsistent to assume that Congress would make the usual grant of school lands in place, out of said
lands, but neglect to provide for indemnity when the grant in place
should fail. Such a course, on the part of Congress, can not be assumed, in the absence of express words to that. effect.

The act of February 28, 1891,sipra, is general in its terms; there are
no words indicating that it was the intention to exclude the Territory
of Oklahoma from the benefits of its provisions. An allotment to an
Indian of a tract of land is the disposal of the same by the United
States, and by the terms of the act of February 28, 1891,other lands
are granted in lieu thereof and may be selected from " any unappropriated surveyed public lands, nonmineral in character, within said Territory of Oklahoma; and like selections may be made in lieu of lands
settled upon prior to survey, and also where sections sixteen and thirtysix are fractional in quantity, or where one or both are wanting by reason of the township being fractional, or fom any natural cause whatever.

You are, therefore, instructed to take the necessary steps to carry
into effect the views herein expressed, in the adjustment of the school
grant in the Territory of Oklahoma.

BENNETT V. CRAVENS.

Motion for review of departmental decision rendered June 22, 1891,
12 L. D., 647, overruled by Secretary Noble, March 4, 1892.

PRACTICE-MOTION FOR REIEARING-LOCAL OFFICE.
GOFF

v. GIBERT.

An application for rehearing made while the case is before the local office should
be duly considered by the register and receiver and decision rendered thereon.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 5, 1892.

I have considered the appeal of lippolite Gibert, from the decision
of your office dated November 19, 1890, in the contest case of Frank S.

Goff against said Gibert, upon his homestead entry No. 4173 of the S
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j of the NW , and the NE - of the NW t of Section 13, and the SE L
of the NE j of Section 14, T. 4 S., R. 15 E., made June 18, 1884, at the

Stockton land office,in the State of California.
The record shows that a hearing was duly ordered by the local officers upon the contest initiated by said Goff, and that both parties appeared in person and by counsel. The plaintiff submitted his testimony, but the defendant declined to submit any evidence, and moved
to dismiss the contest on the ground that the plaintiff had failed to
make out a case.

This motion was denied, and the local officers found

that the defendant had not complied with the requirements of the
homestead law; that his "actual residence since the date of his entry
has been at Merced Falls, ten miles distant from the land," and recommended that said entry should be canceled. Afterwards the defendant
filed a motion for rehearing upon the ground, that he is deaf and did
not know that his counsel was going to stand upon the evidence submitted by the plaintiff, and that he could, if allowed, prove that he had
complied with the requirements of the homestead law.
Instead of returning the case to the register and receiver with the
direction that they pass upon the motion which was filed with them and
"to save time and useless correspondence," you took up and considered
the motion for rehearing, and declined to entertain it on the ground
that a mistake in the judgment of an attorney is not a ground for rehearing. While it is the desire of the department to expedite business
and not unnecessarily consume the time of the local office,or that of
your own, yet it strikes me that where the register and receiver failed
to pass upon a question which is submitted for their judgment, and to
which the party desiring the same is entitled, they shall not evade the
consideration thereof, by forwarding it for your judicial action.
In this case, the claim is, that the attorney for Mr. Gibert exercised
bad judgment in submitting the case upon the testimony of the plaintiff, and that if he is given an opportunity to present his testimony,
that it will very materially change the status of the parties. While it
is true as you suggest, that a party is ordinarily bound by the management of his case by his attorney, yet I take it, that the department will
not sacrifice the rights of a party upon an error in the judgment of the
attorney, where his client in apt time complains of his conduct and asks.
an opportunity for a full, fair investigation of the facts in issue. This,
as I understand it, is what Mr. Gibert desires, and presented this question at an early date for the consideration of the register and receiver,
whb, for some reason, failed to pass upon the same. It is quite possi-

ble, had they considered the matter, that they might at that time have
given Mr. Gibert an opportunity to be heard by the submission of his
evidence as to his rights. If he has a claim, it is my judgment that he
should not be arbitrarily sacrificed, and while I do not believe that it is
good policy to indiscriminately encourage clients to make charges of
this character against the judgment of their attorneys, and while it is.
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possibly true that in this case Mr. Gibert may have no just cause for
Complaint,
yet I think he is entitled to a judicial consideration of the
local officeupon that question uninfluenced by. any judgment of their
superior officer,and for that purpose, the record should be returned to
them with the order that they pass upon the motion for a rehearing
upon its merits, without any reference to the action which may have
heretofore been had thereon, and report their action in the premises to
you, in order that the case may be regularly adjudicated in accordance
with law and the rule of the department. It is so ordered.

SWAMP LANDS-RAILROAD GRANT-CERTIFICATION.
STATE OF ILLINOIS.
The alternate sections within the primary limits of the grant of September 20,1850,
were reserved for the purpose of reimbursing the government for said railroad
grant, and did not pass under the swamp grant.
The inadvertent certification of lands excepted from the swamp grant does not deprive the Department of jurisdiction to correct the error.

Acting Secretary Chandler to the Conmmissionerof the General Land Office,
MYlarch7, 1892.

The State of Illinois, by its agent, ion. Isaac R. litt, has appealed
from your decision of June 5, 1889,declining to issue patents to the foling described tracts of land, claimed to have inured to the State under
the act of September 28, 1850 (9 Stat., 519):
SE.iof NW. of See.13,T.5N.;R.1W., 3dM.;
SW. of SW. of See. 13,""

" "

NW.+ofNE. of Sec.23, " "

""

"

NE.kof NW.jof Sec. 19, " 5 N., R.,1 E.,

"

"

2E.,

"

NE. of NE.Iof See. 29, 4"I "

E.,

NE.R ofNW. of Sec.19, " 9 "

In the decision appealed from you say:
It appears that said tracts are within the six miles 'granted' limits of the lands
granted to the States of Illinois, Mississippi, andAlabama, for railroad purposes, by
act of Congress approved September 20, 1850 (9 Stat., 466), being the alternate sections reserved for the purpose of reimbursing the government for said railroad
grant, and therefore did not pass to the State of Illinois under the swamp land grant.

I think the cases cited by you clearly sustain your position, that the
tracts in question did not pass to the State under the swamp land act.
But it is insisted that, because " the tracts in question had been certified to the State and affirmedby the Secretary of the Interior, June 5,
1866, that patent should now issue.

Although these tracts were inadvertently embraced in a list approved
by the Secretary of the Interior, yet, as said in the case of the State of
Oregon (5 I. D., 34), " such approval

and certification, however, will

230

DECISIONS RELATING TO THE PUBLIC LANDS.

not conclude the government, if it be shown that it was obtained by
fraud or mistake."
The fact that the tracts in question did not pass to the State under
the swamp land act, is sufficient to show that their approval to the
State was inadvertently made, and, in such case, the certification may
be revoked at any time prior to patent.
The reservation of these lands by the act of September 20, 1850,was
of such a character as amounted to a disposition for other purposes.
State of Michigan, 8 . D., 308.

The approval of the list containing these tracts being a mere oversight or inadvertence, the Department has not lost its jurisdiction to
correct that error.
Finding no sufficient grounds for. disturbing the judgment appealed
fron, the same is affirmed.
PRACTICE-APPEAL-RIfLE

4S-PRE -EMPTION SETTLEMENT.

HAZARD V. SWAIN.
In the absence of appeal the decision of the local office is final as to the facts and
can not be disturbed by the Commissioner except under the provisions of rle
48 of Practice.
A pre-emption settler on land reserved for railroad purposes is entitled to three
months from the date of the restoration of the land to the public domain within
which to file declaratory statement and protect his rights as against a subsequent settler.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 8, 1892.
On the 26th of May, 1886,Miss Alice Swain filed her pre-emption
declaratory statement in the local land office at San Francisco, California, for the Si of the SE4 of Sec. 13, T. 28 S., R. i0 E., M. D. M., alleg-

ing settlement on the 14th of November, 1885, and on the 9th of
November, 1886,notice was published by the register, that she would
make final proof before the superior judge of San Luis Obispo county,
California, at San Luis Obispo, on the 23d of December, 1886.

At the time and place named in said notice, she appeared with her
witnesses, and Robert D. Hazard also appeared, as an adverse claimant
for the land, alleging that he filed his pre-emption declaratory statement for the tract on the 24th of May, 1886, and made settlement
thereon on the 12th of April of that year.
Testimony was submitted by both parties in support of their respective claims, and after considering the same, the register and receiver,
on the 5th of September, 1888, rendered their joint reportand decision
in the case, in which they recommended that Miss Swain be allowed to

make final entry for the land, and that the declaratory statement of
Hazard be canceled.
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From this decision -o appeal was taken by Hazard, but when the case
came before you for consideration, yoLLreversed the same under rule 48

of the Rules of Practice, stating that you did so "'for the reason that it
is, in my opinion, contrary to the law, and not in consonance with the
facts shown by the testimony." Your decision bears date May 23,1890,
and an appeal therefrom brings the case to the. Department for consideration.
This Department held in the case of Farris v. Mitchell (11iL. D., 300),

that "in the absence of an appeal a decision of the local office is final
as to the facts, and will not be disturbed by the Commissioner except
under the provisions of rule 48 of practice." Rule 48 of practice reads
as follows:
In ease of a failure to appeal from the decision of the local officers, their decision
will be considered final as to the facts in the case and will be disturbed by the Commissioner only as follows:
1. Where fraud or gross irregularity is suggested on the face of the papers.
2. Where the decision is contrary to existing laws or regulations.
3. In event of disagreeing decisions by the local officers.
4. Where it is not shown that the party against whom the decision was rendered
was duly notified of the decision and of his right of appeal.

You do not concur with the local officers as to certain facts found by
them, but the rule quoted, and the decision cited, hold that their decision is " flnal as to the facts in the case," unless an appeal is taken therefrom. As already stated, no appeal was taken by Hazard from the decision of the local officers against him. The facts are therefore settled
in favor of Miss Swain.

* The case does not come within the first, third, nor fourth paragraphs
of rule 48. You were authorized, therefore to disturb the decision of
the local officers only under the second paragraph of said rule.
To show that the decision of the local officers " is contrary to existing
laws and regulations," you quote section 2265 of the Revised Statutes,
which provides that claimants under the pre-emption law, are required
to make known their claim to the register of the proper office,within
three months from the time of settlement; otherwise their claim will
be forfeited, and the tract. awarded to the next settler, in the order of
time, on the same tract of land, who has given such notice and otherwise complied with the conditions of the law.

In this connection you say:
Miss Swain allowed more than six months to elapse after the time of her alleged
settlement before offering her claim for record at the local land office; and therefore, as Hazard was the next settler, in the order of time, upon the same tract of
land, and gave the required notice, the tract should under the section above quoted,
be awarded to him.

I think you-erred in applying section 2265of the statutes to the case.
On the 14th of November, 1885, when the local officers found that Miss

Swain made settlement upon the laiid, it was within the reservation for
the Atlantic and Pacific ralirodcdompany, between San Buenaventara
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and San Francisco, and was not restored to the public domain until the
23rd of March, 1886 (4 1. D., 458). Bythe restoration notice directed by

that decision to be published, these lands were restored to settlement
and entry on the 24th of May, 1886.

Miss Swain could not, therefore, have filed for the land within three
months after her settlement, and can lose no rights by neglecting to
do what she could not have done. Neither can Hazard gain any rights
by ucli omission on her part. If her settlement upon the land was
prior to that of Hazard, which was one of the facts found by the local

officers, she had three months fiom the 24th of May, 1886,within which
to file for the same, and preserve her rights as against him. She filed
within two days of her earliest possible time.
As to the priority of the rights of the respective parties to the land,
the local officers found the facts in favor of Miss Swain, and my con-

clusion upon the law applicable to the case is also in her favor. This
disposes of the question before me, leaving the final proof of Miss Swain

to be passed upon by you. The decision appealed from is set aside,
and the case is returnied for your determination
of such final proof.

as to the sufficiency

SCHOOLINDE MNITY-SETTLEMENT CLAIM.
HE NRY C. KING-.

The selection of school indemnity is a waiver of all claim to the land in place, and
to protect a settlement claim'on such land the State may take indemnity therefor Ifit so elects.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, Iarch 8, 1892.

With your letter of March 28, 1891,you transmit the appeal of Henry
C. King from the decision of your office, dated June 5,1878, holding for

cancellation his homestead entry, made August 6, 1875,upon the W.
of the NW.

tL

Sec. 16, and the E.

W

of the NE. 1, Sec. 17, T. 24 S., R.

68 W., Pueblo, Colorado, as to that part of said entry lying in section
sixteen.
The facts connected with this entry are stated in the decision appealed from, and in your decision of November 13, 1890, you more

elaborately set forth the history and correspondence conneted therewith.

It appears that the State selected the S. t- of the SW. I, Sec. 12 T.
21 S. R. 56 W., in list No. 2, filed December 27, 1884, as indemnity for
that part of said tract lying in section sixteen.
The State again selected indemnity therefor by amended list No. 2,
filed February 24, 1890, which, on November 10, 1890, you returned to
the local office for correction.
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List No. 2 was approved November 24, 1890, and the land selected as
indemnity for the land in question was eliminated therefrom.
In the proviso to the act of February 28, 1891(26 Stat., 796),amenda-tory of section 2275 of the Revised Statutes, it is said:
-Where any State is entitled to said sections sixteen and thirty-six, or where said
sections are reserved to any territory, notwithstanding the same may be mineral land
or embraced within a military, Indian, or other reservation, the selection of such
Landsin lien thereof by said state or territory shall be a waiver of its right to said
sections.

The recitals in your office letter of November, 1890, show the -action
of your officeof June 5, 1878,to have been in accordance with the then
-existing regulations, but, in view of the act of February 28,1891(supra),
and the fact that the State selected indemnity for the tract in section
sixteen, I see no reason why the selection so made may not now be ap-proved (provided there are no conflicting interests), and claimant

awarded the land in place, upon which his improvements are situated
and where he has lived since 1875.

Since the selection made by the State was eliminated from approved
list No. 2, by reason of your action in holding the entry for cancellation,
to the extent of te tract in section sixteen, the proper authorities of
the State should now be advised of their right to indemnity. They
should also be requested to elect whether they will adhere to their claim
for indemnity, or claim the land in place. If the State refuses to take
indemnity, the judgment of cancellation will stand.

MILITARY RESERVATION-ACT

JAMES

OF TULY 5, 18S.

A. HARDIN.

The act of July 5, 1884,does not authorize the President to restore an abandoned
military reservation to the public domain for settlement and entry under the
general land laws.
The provisions of said act do not protect a desert land entry made while the land
was reserved for military purposes.
Departmental decision of March 14, 1890, 10 L. D., 313, recalled and revoked.

Acting Secretary Chandlerto the Comm)?issioner
of the General Land Office,
March 9, 1892.

I am in receipt of your letter of February 18, 1892,and the papers
transmitted therewith, relative to the desert land entry (No. 122),made
August 27, 1877,by James A. ilardin, at Carson City land district,
Nevada.
It appears that a hay reservation was established at Camp McDermitt, on unsurveyed land, in said land district, by executive order of
September 3, 1867, which was extended by orders of October 4, 1870,
and November 22, 1878.
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On December 14, 1888, by your letter of that date to the local officers, you held said entry for cancellation because the same was made
subsequent to the establishment of said reservation.
An appeal was taken to this Department, and your decision was.
modified by departmental decision of March 14, 1890 (James A. Hardin,
10 L. D., 313).

In that decision it is-stated,-" that this hay reservation was restored
to the public domain December 1 1886,by executive order under an
act of Congress approved July 5, 1884 (23 Stat., 103)." Said decision

was mainly based upon this statement, which was taken from your letter of December 14, 1888, and was accepted as literally true, for it is.

stated in said decision (page 315) that the entry was clearly illegal in
its inception because within the limits of a government reservation, and
could not be allowed so long as said reservation continued, but as it.
had been abandoned, the rights and equities of the entryman could be
protected.
The first section of the act of July 5, 1884,provides,
That whenever, in the opinion of the President of the United States, the lands, or
any portion of them, included within the limits of any military reservation heretofore
or hereafter declared, have become or shall become useless for military purposes, he
shall cause the same or so much thereof as he may designate, to be placed under the
control of the Secretary of the Interior for dispjosition as hereinafter provided, and
shall cause to be filed with the Secretary of the Interior a notice thereof.

The second section of said act authorized the survey and disposal of
said lands "Iat public sale," in the manner and under the conditions
therein provided. Under the authority of said act the President
ordered said reservation to be placed under the controlof the Secretary
of the Interior for such disposal.

(Land Office Report 1887, page 229.)

It will be seen that said act does not authorize the President to restore said reservation to the public domain for settlement and entry
under the land laws, and it never has been so restored.
As it does not appear that the applicant is a settler upon said land
" for the purpose of securing a home," his rights are not preserved by
the proviso to the second section of said act.

Inasmuch as said entry was allowed without authority of law, and
upon land not subject to entry, and as Lardin's case does not come
within the exceptional classes protected by said act, his entry must be
canceled.
On March 14, 1890, when the former departmental decision in this
ease was rendered (10 L. D., 313), there was also rendered a similar

departmental decision in the case of Ebenezer Pell (unreported), in
which like principles were involved.

This latter decision was revoked

and annulled by this Department by a later decision in the case of said
Ebenezer Pell, rendered September 29, 1891 (unreported).
Inasmuch as Pell made desert land entry upon the same reservation
on December 3, 1877,and the facts and principles involved in his case
and the present one, are substantially of the same character, the later
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decision in his case had the effect of overruling the former decision in
this case.

The departmental decision in this case of March 14, 1890,being based
upon an error, is revoked and annulled, and your judgment of December 14, 1888, is affirmed.
OKLAHOIA LANDS-INDIAN ALLOTMENT.
NIELS

EsPERsoN

Lands within the ceded territory in Oklahoma are not within the provisions of the
allotmelt act of 1887, but an allotment of such land made for the protection of
the Indians' improvements serves to except the land covered thereby from settle]nent and entry.

First Assistant Secretary Chandlerto the Commissionerof the General
Land Office, March 10, 1892.

I have considered the appeal of Niels Esperson from the decision of
your office dated November 14, 1890, affirming the action of the local

officers at Kingfisher, Oklahoma Territory, rejecting his homestead application for the SE

i

of section 4, T. 12 N., R. 7 W., I. M., so far as the-

same covers the NE t of the SE 1 of said section, because the same
conflicts with an Indian allotment in favor of Johanna Hauser, minor
child of Herman Hauser, under the act of Congress approved February
8, 1887 (24 Stat., 388).

The appeal from the local office alleges that at the date of the settlement of said appellant, said Indian allotment was unsurveyed and had
no marks of settlement, or occupation thereon; that said land was al-lotted to said Indian without authority of law, and that said allotment
was fraudulent and void because the Indian allotment affidavit madem
by Herman Hauser falsely stated that he had made settlement upon
said NE 4 of the said SE 4,when as a matter of fact after 12 o'clock
noon of April 22, 1889, the tract was solely occupied by the said appel-

lant.
It appears that said NE I of the SE 4of said section was allotted to
Johanna Hauser, a minor, under section 4 of>said act of February 8,
1887,in compliance with express directions of the Secretary dated April
10 and 15, 1889 (d.

Div. Record, Vol. 59, pp. 343-376), to the Indian

agent at the Cheyenne and Arapahoe agency, and you state that said
allotment was made on or before April 22, 1889, prior to which time no-

valid claims of settlers could attach .to the land; that you concur with
the view of the Indian Office that the Department undoubtedly conternplated the assignment to each of the Indians referred to in said directions of the Secretary, as settled in Oklahomaseveral years prior to the
opening of the same to settlement, the full quantity of land allowedto Indians nder said allotment act; that it is immaterial whether the tract.
claimed by said minor was actually improved or cultivated or not, as
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she was entitled to the amount allotted, and that said tract was selected and officiallydesignated for her in due time, and you held that
upon the known facts the application for a hearing upon contest must
be denied.

In his appeal from your decision, Mr. Esperson alleges substantially
the same errors as in his appeal from the decision of the local officers.
It is manifest that the land in question was allotted to said minor
-under the express direction of the Department, as above set forth,
prior to the opening of the land to settlement and entry on April 22,
1889. It is no answer to say, even if it be true, that there were no improvements or residence upon this particular tract, for, under the law,
the infant minor child is not required to live upon the land allotted.
It is conceded that as a general rule, lands within the ceded territory
in Oklahoma cannot be allotted under section 4 of the general allotment
act (See 13 L. D., 310), but Lnder the peculiar circumstances, as ascertained by the Officeof Indian Affairs, showing that said Hauser entered

upon atract just across the lin e eastfiom the Cheyenneand Arapahoe Indian Reservation, and improved the same,the Department allowed said
allotment to be made, which served to except the land from settlement
and entry by any other person.
There does not appear to be any error in your decision, and the same
-is accordingly affirmed.

REPAYMENT-STATTUTORY

RESTRICTIONS

EDWARD A. TOVREA.
Where the receiver fails to account for the purchase-money paid for land, and the
eutryman pays therefor a second time, there is no statutory authority for the
repayment of the money thus wrongfully appropriated. -

First Assistant Secretary Chandler to the Commissionerof the General
Land Offce, March 11, 1892.

On January 21, 1891, resident counsel for Ed-ward A. Tovrea filed
- in

your office,an affidavit made by said Tovrea setting out that on November 14, 1889,he made final proof under the desert land act for the

-NW.

i

and NW.

i

of SW. -, Sec. 27, T. 1 S., R. 5 W., Tucson, Arizona;

that he " forwarded said proofs, together with two hundred dollars" to
one Smith, the then receiver of public moneys at Tucson; that he received no receipt for said payment; that Smith wrongfully appropriated the same to his own use and that he subsequently to wit, February
17, 1891, paid a like amount ($200) as purchase money for said land.
Along with said affidavit was filed Tovrea's application for the repayment of the two hundred dollars so misappropriated by the said
receiver.
By letter dated January 24, 1891,you denied this application.
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Counsel moved a review of this action, which motion being denied by

your letter of March 5, 1891, an appeal was taken here.
It may be true that the government should be holden to Mr. Tovrea
for the two hundred dollars which- he had paid to Mr. Smith on the
ground that he received the money in his official capacity of receiver
of public moneys, as the agent of the government, and it has sued him.
upon his bond to recover the same. Had Mr. Tovrea refused to paythe second two hundred dollars, he might have been entitled to a,
patent for his laud under the rule laid down in the case of Andrew J.,
Preston, 14 L. D., 200, yet repayment can not be made him in this proceeding upon the statement of facts here presented.
The Secretary of the Interior is only authorized to repay money when

it appears:1st, That a tract of land has been erroneously sold by the United
States, and the sale can not be confirmed. (Section 2362.)
2d, Where entries are canceled for conflict.

3d, Or from any cause the entry has been erroneously allowed anft
can not be confirmed.
287.)

(Section 2, of the act of June 16, 1880, 21 Stats.,

The applicant in this case does not bring himself within either of the
conditions here laid down, for his entry could be, and has been con firmed, hence this department has no jurisdiction to entertain the ap plcation and it must therefore be denied.

RAILROAD GRANT-PRE-1EIMPTION

FILING-ACT

OF MARCHC3, 1887.

UNION PACIFIC RY. Co. ET AL. V. MCKINLEY.
An unexpired pre-emption filing existing at date of definite location excepts theland covered thereby from the operation of the grant.
The second proviso to section 5, act of March 3, 1887, applies only to lands which at.
the date of the act, had been settled upon subsequent to December 2, 1882,by
parties claiming in good faith a right to enter the same under the settlement laws.
A bona fide purchaser from a railroad company, or one taking under such purchase
who has sold and transferred the land, may perfect title under section 5 of said
act, where the claim of the company fails.

Acting Secretary Chandler to the Commissioner of the General Land
Ofce, M1arch 11, 1892.

The SE. 1 of See. 9, T. 7 N., R. 69 W., Denver, Colorado, is within
the twenty mile or granted limits of the Union Pacific Railway Com-.
pany.

This company filed its map of defLinitelocation Aungust 20, 1869..

This tract was excepted from the grant by the pre-emption filing of
John M. Beck, made December 19, 1866.

For some reason not apparent of record, this land was always considered as belonging to the railroad company. In this belief William
McKinley, on September 9, 1886,purchased the land in controversy,,
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with another quarter-section from one Thomas Connelly, for the sum of
$4,800, paying $1800 in cash and giving deed of trust to secure- the
balance due. Connelly had derived his title from the said company.
McKinley cultivated the tract described for about a year, and then sold
the west half of it to Jerry E. Lamb and the east half to Edward
McCabe. Jerry Lamb subsequently sold his half to Henry C. Lamb;
the latter and Edward McCabe are now in possession of the same under their titles so derived.
McKinley executed warranty deeds, receiving no cash payment, but

deeds of trust from his grantees, providing for payment within- twelve
years from date. of conveyance.

March 9, 1889,Henry Lamb applied to make pre-emption filing for
the west half of said tract.
August 29, 1889,McCabe made similar application for the east half.
Both applications were rejected, and both parties appealed.
These applications were rejected because the land was in an odd seetion, within the limits of the grant to the railroad, and because one
Woodworth had before applied to make homestead entry for the same
land, which was rejected, and from the rejection of which he had appealed, and his appeal was still pending.
June 7, 1889,McKinley applied to purchase said tract under the 5th
section of the act of March 3, 1887 (24 Stat., 556), which provides as
-follows:
That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of its
grant, lands not conveyed to or for the use of such company, said lands being the
urmbered sectionsprescribed in the grant, and being coterminous with the constructed.
parts of said road, and where the lands so sold are for any reason excepted from the
operation of the grant to said company, it shall be lawful for the bona fide purchaser
thereof from said company to make payment to the United States for said lands at the
ordinary government price for like lands, and thereupon patents shall issue therefor
to the said bona fide purchaser, his heirs or assigns: Provided,That all lands shall be
excepted from the provisions of this section which at the date of such sales were in
the bona fide occupation of adverse claimants nder the pre-emption or homestead
laws of the United States, and whose claims and occupation have not since been voluntarily abandoned, as to which excepted lands the said pre-emption and homestead
claimants shall be permitted to perfect their proofs and entries and receive patents
therefor: Providedfurther, That this section shall not apply to lands settled upon snbseqnent to the first day of December, eighteen hundred and eighty-two, by persons
claiming to enter the same under the settlement laws of the United States, as to
which lands the parties claiming the same as aforesaid shall be entitled to prove up
and enter as in other like cases.

Notice was given to all parties in interest that he would submit his
proof in support of said application on July 25, 1889. At this hearing
Lamb and McCabe appeared and protested. Woodworth and the railway company made default.
The local officers transmitted the evidence and record without recommendation, stating " that inasmuch as we are without information as to
whether or not the claim of the railway company to this tract has been
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eliminated we will submit the case to the Department that this question may be determined."
McCabe and Lamb appealed, and you, by your decision of June 7,
1890, rejected the application of McKinley to purchase. You also re-

jected the application of Woodworth to make homestead entry, and
held that the land was excepted from the grant to the company by the
filing of Beck, and allowed McCabe and Lamb's applications to make
pre-emption filing for the land. Subsequently, on December 27, 1890

by your decision of that date, you modified the decision of June 7, by
rejecting the applications of said McCabe and Lamb to make pre-emption filing for the tract in controversy, but held that they, being the
present owners and occupants of the laud, are primarily entitled to
purchase under the act before cited; but, inasmuch as they had refused to avail themselves of this right, the application of McKinley
should be allowed. From this decision McCabe, Lamb, and the railroad company have appealed, the latter only from so much of your de-

cision as holds the land to have been excepted from the grant to the
company.

In regard to the appeal of the railroad company, it is only necessary
to say that this Department has repeatedly held that an unexpired
pre-emption filing, existing at date of the definite location of the line
of the road, excepts the land covered thereby from the operation of the
grant.
The filing of Beck, made December 19, 1866, alleging settlement
December 10, of the same year, was upon unoffered land, and had not

expired August 20, 1869,when the company filed its map of definite
location opposite the land in controversy. The claim of the company
must, therefore, be rejected.
No extended discussion is necessary to show that the applications of
McCabe and Lamb to claim this land under the pre-emption laws were
properly denied.
They were made subsequent to the act of March 3, 1887, and, in the
case of the Chicago, St. Paul, Minneapolis

and Omaha Railway Com-

pany (11 L. D., 607), it was correctly held that the second proviso to
said act applies only to " the case of lands which, at the date of the passage of the act, had been settled upon subsequent to December 1, 1882,
by parties claiming in good faith a right to. enter the same under the
settlement laws."
There are no such parties in the record before me. McCabe and Lamb
never claimed under any of the settlement laws prior to the passage of
the said act. On the contrary, until the filing of their applications,
which was subsequent to the date of the act, they were claiming through
conveyances from the railway company.

The only remaining question to be determined is, the right of McKinley to the remedy provided by said act.
Section 5 of this act was intended to protect bona fide purchasers
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from the railroad company-that is, parties claiming title through the,
grant to the company. It was a provision through which the title so
obtained could be perfected. The right to purchase from the government depended upon a purchase in good faith from the company, and
only those who had so purchased could avail themselves of this remedy.
Unquestionably, McCabe and Lamb could have purchased nuder this
section, if they had so desired, but they are not here asking that privilege.

(11 L. D., 229).

On te contrary, the undisputed evidence at the hearing shows that
McKinley, some days prior to his application (on the 14th or 15th of
May, 1889,)went to them and endeavored to persuade them to apply
under this act, he offering to pay all the expenses and the governmentprice of the land. They declined to do this, but chose rather to attempt;
to procure title from the government under the pre-emption law. Their
purpose is obvious, for, if they should succeed, they could defeat the
foreclosure of the deed of trust to McKinley by showing that the note,.

it was given to secure, was without consideration, McKinley's title to
the land having failed.
This Department is now asked to lend its sanction and aid to the ac-complishment of this purpose.
I think the statute clearly contemplates that any bona fide purchasermay be entitled to the remedy provided, for in terms, it says, thatupon
a proper showing and payment of the government price for the land,,
"patents shall issue therefor to the bona fide purchaser, his heirs orassigns."
This construction is substantially held in the case of Samuel L. Campbell (8 L. D., 27), where it is said that in such an application it must be
shown, inter alia: "That it was sold by the company to the applicant,.
or one under whom he claims, as a part of the grant."
Connelly, from whom McKinley purchased, would have been entitled

to this remedy, and title so perfected in him would inure to the benefit
of his grantees and those claiming under him. So the granting of the
application of McKinley will perfect the title in McCabe and Lamb, and
place them just where they would have been had the title been in the
railroad company.. This is all that the statute was designed to do, and
Lamb and McCabe can have no grounds of complaint, for, by his act

and at his own expense, McKinley will have secured to his grantees
just what they bargained for-namely: a perfect title to the land they
purchased, and so fulfill the covenants in his deeds..
The application of McKinley will be allowed, and your decision is
accordingly affirmed.
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WOMAN.

OIRPHIA J. SruONS.
A,married woman can not legally maintain separate residence from her husband, and
secure title u-nderthe homestead law by virtue of such residence.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,ifarck 12, 1892.

I have considered the appeal of Mrs. Orphia J. Simons (ee Flouton)
from your decision of February 10, 1891 holding for cancellation her
homestead entry for lots 1, 2 and 3, Sec. 12, T. 141 N., R. 1 W., Bis-

marck, North Dakota, land district.
She made said entry April 26, 1883,and pursuant to notice on April
26, 1890, offered her final proof in support thereof. It appears from her
affidavit that she was married to Francis R. Simons on June 17, 1883. He

had made a homestead entry in December, 1882 on land in Sec. 18, T.
141 N., R. 80 W.

Their lands were about a half mile distant from each

other. Simons maintained his residence on his tract, and in JLLly,1889,
made final proof and received final certificate. When Mrs. Simons
-offeredher proof it was rejected by the local officers because she could
not, in law, maintain a separate residence from her husband, they not.
being separated, and she not having been deserted by her husband.
She appealed from this ruling, and your office,on February 10, 1891,
affirmed the same. She again appealed, and evidently prepared the
appeal herself. It consists mostly of new statements supplemental to
her final proof, is sworn to, and she has procured an attorney to appear
for her, who also signs the appeal.
She states in her final proof, and repeats substantially in her appeal
that "According to a marriage agreement entered into on the 17th of
June, 1883,the day of our marriage, between Francis R. Simons and
myself, we were each to maintain a separate residence on our respective
homesteads during our natural lives,"' etc.. Each was to control their
own land, etc. In her appeal she says they were told by the receiver
at Bismarck that they could receive patents if "we each presented
proof of continued residence and cultivation for five years." She also
claims patent to the land as the " head of a-familyconsisting of my aged
parents and myself," and declares she has had no lawful residence on
her husband's homestead. She also insists that she have patent for lots
2 and 3 as an additional homestead to her husband's land. She says
the river has washed away a portion of their lands, and if lots 2 and 3
were added to her husband's land it would not exceed one hundred and
sixty acres. She claims many things iii her paper unnecessary to
refer to.

After their marriage she lived at her husband's house until Septem.
ber 20, 1883, when she says she " abandoned her. husband's residence,"
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and moved onto her own land. Thus she lived with her husband from
June 17 to September 20, 1883,in disregard of her contract. She had
never settled on her homestead while unmarried.
It has been held for many years that a " deserted wife" could make
homestead entry.

But it was said in Porter v. Maxfield (5 L. D., 42)

that the fact of marriage being established, and the wife " having set
-up the plea of desertion, it rests ulpon her to show such fact affirmatively." This rule has been followed. (See 9 II. D., 186; 10 L. D. 527,
and cases there cited.) But a husband and wife cannot enter into an
agreement to evade the law, and thereby acquire rights. So far as living separate and apart during their natural lives is concerned, it may
be said such a contract would be against public policy, and if it were
plead in bar of an action for necessaries furnished the wife, no court
would regard it. So far as asking patent for the land as an additional
entry to the entry of her husband, it is sufficient to say one person cannot make an additional homestead entirely based upon the homestead
of another.
Your decision is affirmed.

TIMBER CULTURE ENTRY-SEGREGATION-PRIVATE ENTRY.
HENRY MILNE.
The segregation of land effected by a timber culture entry is not defeated by the
failure of the local officers to note suclh entry of record; and a private entry
of land thus reserved cannot be properly allowed.

First Assistant Secretary

andler to te Commissionerof the General.

Land Office, Ml1arch12, 1892.

E.

On December 18, 1885, Henry Milne made private cash entry for the
of the W. the E. - of the SW. , and the E. A,of See. 14, T. 10

S., 11.24 E., Boswell land district, New Mexico.

The tract was [apparently] subject to private entry, having been ineluded in a list of lands offered at public sale, in accordance with prior
executive proclamation, on August 20, 1870.

Two montbs prior to Milne's entry, one James R. Cunningham had
-of the SE. ,
made timber-culture entry for the SE. ±of the SW. -,
of said Sec. 14-including one hundred and
and the NE. Aof the SE. A1,
sixty of the four hundred and eighty acres above referred to as being
afterwards entered by said Milne.
On June 24, 1890, you held Milne's entry for cancellation

as to the

portion of his entry in conflict with that of Cunningham.
He appeals from your action on the ground that his entry was made
in good faith, and with the consent and approval of the land officersat
Las Cruces; that the records of the local office did not show that Cun-
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ningham nor any one else had entered the tract; that the neglect of the
local officers to note upon their proper records the adverse claim of
Cunningham ought not to be allowed to work to his prejudice; that he
has made valuable improvements upon the land, so that much hardship
and loss will result from the cancellation of the entry; and further-

moreThat the entry of James R. Cunningham, with which his said entry is alleged to
be in conflict, was not and is not a bonea
fide entry, the said Cunningham never having made or in any way attempted to make any improvements o the said tract, or
in any way complied or attempted to comply with the law in regard to timber-cultnre entries.

Corroborating affidavits of two witnesses are filed, stating "that said
tract has never been, in whole or in part, broken, plowed, or planted,
by James R. Cunningham, or any other person . . . . to the present time."
Winfield S. Cobean, register, and Frank LJesnet,receiver, at the date
of the appeal-snccessors to the register and receiver at the date of
Cunningham's entry, and having in charge the books of the office-certify that the officialplat on file in the office shows the cash entries of
Milne for certain tractsBut fails to show at this time any record of any kind, other than the entries above
noted; nor are there any erasures or other evidences on said plat that would lead
to the belief that any other entry had ever been made on said tracts.

That Cunningham made the timber-culture-entry, upon the date hereinbefore set forth, is unquestionable, for the original entry papers are
on file in the record now before the Department, and the tract-books of
your office show the same; and on December 20, 1890, you directed the

local officersto post said entry-so that it is now a matter of record
upon their books.
The first question calling for consideration is, whether Cunningham's
entry, although not noted upon the books of the local officeon December 18, 1885,had segregated the tract from the public domain, so that
Milne's later entry of the same must be regarded as having been improperly allowed.

I fail to find any reported case that is in all respects parallel to the
one now under consideration; but there are many which illustrate the
principle which should govern therein, and indicate with sufficient
clearness the only doctrine that can consistently be maintained.
John C. Irwin (6 L. D., 585,) made timber-culture

entry of a certain

tract in California, which you held invalid because of being within a
section that had; by executive order of January 23, 1866,been reserved
and set apart for military purposes. He appealed, on the grounds that
no plat or record of the local land office showed the land to be inside of
said military reservation; that the register reported that the records of
his office showed no such reservation; that the land had never been
used as a part of said reservation; that no objection was made by the
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local officers to said entry; and that large sums of money had been
expended in cultivating and improving said laud. The Department

held that the tract,
Having been reserved for public use by competent authority, the fact that such
reservation was not shown by the records of the local land office,and in consequence
thereof was entered and a large expense incurred thereon by the entryman, can not
make such entry legal, nor empower the land department to dispose of such reserved
land.

In the case of Linvillev. Clearwaters (10 L. D., 59), the Department
held (to quote from the syllabus):
A homestead entry made on land covered by the prior timber culture entry of another not of record, and under which no right of possession was asserted or acts in
compliance with law performed, is good as against every one, eept the timber-culture entryman, and the right of a third party to contest said timb er-culture entry is
excluded thereby.

In the case at bar, when the timber-culture entryman, Cunningham,
made the requisite preliminary affidavits (showing his own qualifications, the non-mineral character of the tract, &c.), paid the fees and
commissions, and received the receiver's receipt, the tract was "reserved by competent authority"-that is, by virtue of the timber-culture
law-even

though no record of the local office showed it to be so re-

served. Milne's private cash entry was " made on land covered by the
prior timber-culture of another, not of record, and under which no right
of possession was asserted or acts in compliance with law performed,'

and in accordance with the above ruling his entry would be " good as
against any one except the timber-culture entryman."
In my opinion the entry of Cunningham, although not noted on the
tract-books of the local office,segregated the tract from the public domain, and hence, Milne's entry was improperly allowed.

It was com-

pleted so far. as Cunningham was concerned, when he made the proper
affidavit and paid the fees. When the entryman has done all that the
law requires of him, no neglect on the part of the register and receiver
to properly note the entry on the tract books should be held to work a
forfeiture of his rights.
I see no reason, however, why Mr. Milne might not institute contest
against the timber-culture entry; and if the charge of abandonment
should be sustained at the hearing, and Ailne's good faith shown, his
entry might then be confirmed under Rule 19 for the government of
the board of equitable adjudication, which provides for the confirmati6n of " all entries made upon laud appropriated by entry or selection,
but which entry or selection was subsequently canceled for illegality."
(See Frank V. E[olston, 7 L. D., 218; Edward Riley, 9 L. D., 232.)
Your decision is modified as above indicated.
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PRACTICE-SECOND CONTEST-SPECIAL AGENT.
FERGUSON V. DALY ET

AL.

A contest should not be allowed on grounds that have been the subject of investigation by the government and the basis of a hearing had therein, and where the
parties thereto are in effect the same as in the former proceedings.

First Assistant Secretary Chandler to the Commissionerof the General
Land

Office, March 15, 189.2.

On the 26th of September, 1884, Isaac S. Daly made cash entry for
lot 5, andtheNE.{of

theNE.

of Sec. 24, T. 50N.,

R. 4 W., (Lewiston

Series), which land is now in the Cceur d'Alene land district, Idaho,
having settled upon the tract on the 12th of December, 1883.
Upon the report of Special Agent Ferguson of your office,you held
said entry for cancellation on the 27th of April, 1888. Upon Daly's
application a hearing was afterwards ordered, at which time John Powers appeared and claimed an interest in the land on account of a mortgage given him by Daly, for money loaned with which he made fnal
payment, and he was therefore permitted to intervene.
That hearing resulted in a joint decision by the register and receiver,
in which they found the charges of the government sustained, and recommended that the entry of Daly be cancelled. Upon appeal you reversed that decision on the 2d of October, 1890,and allowed his entry
to stand.
Subsequent to the rendering of this decision, Ferguson, whose official
connection with the government had terminated, applied to contest said
entry and to make homestead entry for the land. On the 22d of October, 1890,you ordered a hearing upon the charges of Fergusoni but on
the 14th of November of that year, upon the ecxparte application of
Daly's counsel, you rescinded your order of October 22.
Ferguson took an appeal from your decision or action of November
14,which you declined to transmit to the Department. He then applied
to have the record of the case certified under Rules 83 and 8, which
was directed by departmental decision dated March 13, 1891 (12 L. D.,

230), and the case is now before me in obedience to the writ.
Of course, Ferguson could have received no relief or benefit by having
your decision of October 2, 1890-in which you reversed that of the

register and receiver-reviewed or considered by the Department. He
was not a party in interest to the proceeding which terminated with
that decision, and a reversal thereof could only have resulted in a cancellation of the entry of Daly, with no preference rights to Ferguson.
This fact seems to-have been overlooked when the departmental decision of March 13, 1891,was rendered, as in that decision a doubt was
expressed as to the correctness of your said decision, and the record of
the case was therefore directed to be certified to the Department for
consideration.
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Knowing that Ferguson was not a party to that suit, ad that he
could not apply for a certiorari therein, you, in response to the direction
contained in the said departmental decision, certified the record in the
case of Ferguson v. Daly, in which he sought to contest the entry upon
the same charges, in substance, which you held had been investigated
and not sstained in the contest by the government against Daly.
Having by your decision of November 14, 1890,denied Ferguson a
hearing upon his charges, you refused to transmit his appeal from such
decision, and it is this action on your part which Ferguson asked to
have considered by the Department, in his petition for certiorari. The
question before me is not, therefore, whether your decision of October
2, 1890 was Tight or wrong, but whether, under the circumstances of
the case, you were justified in refusing Ferguson a hearing upon his
charges, and in declining to transmit to the Department his appeal
from your decision upon that question.
Your decision of October 2, 1890, allowing Daly's entry to stand,

became final in consequence of there being no appeal therefrom, and
no application for certiorari in that case. In your decision of November
29, 1890,in which you declined to transmit Ferguson's appeal to the
Department, you said:
I am of the opinion that no-right has been denied to Ferguson, for while it is true
his allegations constituted a cause of action, nevertheless he is not now in a position
to make these allegations, because of the fact that he has already, as an agent for
the government attempted to prove their truth and has failed, and I know of no
rule of law or equity which would give him the right to have a hearing now, and
ftrther harass this defendant.

It can not be denied but that the charges of Ferguson, as a contestant, constituted a cause of action. It is also true that his charges
as an agent for the government constituted a cause of action, and that
the charges in both instances were substantially the same. His charges
as special agent were somewhat more sweeping than his charges as
a contestant. In the former, he alleged that Daly conveyed the land
to John Powers by warranty deed dated four months before final proof.
As to this charge, it was shown that while the instrument by which
the loan made by Powers to Daly was secured, was in form an absolute
deed, it was in effect only a mortgage, and the Department has frequently held that such instruments could be made without violation of
law, prior to final entry and certificate.

Haling v. Eddy (9 L. D., 337.)

Owing to the fact that this loan and incumbrance was made prior to
final entry, as well as prior to the first of March, 1888, the case is not

within the confirmatory provisions of the seventh section of the act of
March 3, 1891, (26 Stat., 1095).

The charges made by Ferguson, as special agent, were disposed of
by your decision of October 2, 1890, and his charges as contestant were

presented to you within a very short time thereafter. The issues involved in the second charges were those which Daly had been called upon to
defend in the contest where the government was the prosecutor. The'
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phraseology of the charges was slightly different, but the issues were
the same, and in Reeves v. Emblen (8 L. D., 444), it was held that a sec-

ond contest should not be allowed on issues involved in the first. In
the case of Samuel J. Bogart (9 L; D., 217), it was said:
An entryman should not be called upon t defend a second time against the same
charges, unless there is reason to believe that there was collusion between the parties
at the hearing already had.

At the hearing already had in the case at bar, there is certainly no
evidence of collusion between the parties. In-effectthe parties were the
same as they would have been at the second hearing, had one been al-.
lowed. The parties being the same in fact, and the charges the same
in effect, I think, Under the decisions of the Department, you were justified in refusing to compel Daly to establish his rights to the land a
second time, and I find no occasion for interfering with the exercise of

your discretionary power in the case. Your action in rescinding your
order for a hearing in the case, and in declining to transmit to the Department an appeal from such action on your part, is therefore approved.
SWAMP LAND-SURVEYOR GENERAL'S RETURN.
ORLANDO ALEXANDER.
The burden of proof is upon the State where it sets up a claim under the swamp
grant to land that is returned as not swamp and overflowed.
The character of land at the date of the swamp grant determines whether it inures
to the State thereunder; and proof that land is at present swamp and overflowed
is not sufficient to overcome the adverse return of the surveyor general.

Secretary Noble to the Commissioner of the General Land Office, March
15, 1892.

On June 21, 1887,Orlando Alexander filed an application to purchase
of the State of California the S i of the fractional NE J, the S i of the
NW 14,and the fractional NE 4 of the NW 1 of section 1, T. 15 E. M.
D. M., on the ground that said tract is swamp and overflowed land,
though -not so returned. Said application was forwarded the same
day by the State surveyor general to the surveyor general of the
United States for California, requesting an investigation to determine
the character of said land, and that the same might be withdrawn from
disposal at the Visalia land office,California. A hearing was ordered
before him November 25, 1889,to determine the character of the land
at the date of the passage of the act of September 28,1850(9 Stat., 519),
granting swamp and overflowed lands to. certain States, as therein
provided, and due notice thereof was given to all claimants under the
United States, and to said applicant. Said hearing was held under
the authority of the fifth clause of section 4 of the act of July 23, 1866
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(14 Stat., 218), re-enacted in section 2488i Revised Statutes of the
United States, which provides that,If the authorities of said State shall claim as swamp and overflowed any land not
represented as such upon the map, or in the returns of the surveyors, the character
of such land at the date of the grant, September 28, 1850, and the right to the same,
shall be determined by testimony, to he taken before the surveyor general, who shall
decide the same, subject to the approval of the commissioner of the general land
office.

On April 28, 1890,the surveyor general of the United States decided,
upon the testimony adduced at said hearing, that said land was not
swamp and overflowed at the date of said granting act, September 28,
1850. An appeal was taken on the ground that said decision was
against the weight of evidence and against law. By your letter of
November 14, 1890,you affirmed the decision of said surveyor general
and rejected the claim of the State. An appeal now brings the case
before me.

The grounds of appeal are specified substantially as follows:
1. That the public surveys in 18534 show that the land then had been for a long
time swamp and overflo-wed,when read in the light of the testimony produced in
said case.
2. The testimony showed that the laud had been swamp and overflowed for ten or
fifteen years prior to said hearing, and produced tules and swamp grasses, which is
vegetation of the same character that was produced at the time of the surveys,
therefore the land must have been swamp and overflowed at the date of the grant,
as over ten years time is necessary to produce such vegetation, and only three or
four years have elapsed from the date of the grant to the date of the surveys.

This theory does not appear to be borne out by the facts. The field
notes of the survey of said section one, made in December, 1853,described the land on the lines as follows:
On the east line, "Land rich, covered with tules;" north line, "Land level, seeond rate, first quarter mile tules " (Running from the east); west line, "Land first
rate, prairie, covered with fine grass and scattering tule; " south line, " Land first
rate, prairie, with scattering tule."

This description is scarcely applicable to swamp land. It was returned
as dry land, and there is no indication in the field notes that it was
wet on any part when surveyed. At the hearing three witnesses testified for the State, neither of whom had any knowledge of the land
prior to 1887. . D. Davis had known the land for two years, lived
thirty miles distant, first saw it in June, 1887,prior to that time had
never been nearer than ten miles to it. He knew that about 1870Cole
slough was cut through by W. S. Powell, which would have the effect
to increase the overflowon the land in dispute to the extent of the
cut, though he thought this increase was about balanced by water
taken for irrigation.
R. S. ilunsaker testified he had known the land " something over two
years," and knew nothing of its character prior to that time.
James T. Stratton testified he had been on the land only three times,
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first in June 1887,again in June 1889,and again the past week" and
never knew anything about the land before June 1887.
These witnesses testified that the land was swamp and overflowedin
1887, and so continued to the date of the bearing, but gave no testimony that such was its character in 1850. The burden of proof was
upon the State to rebut the prima facie case established by the map
and returns of the surveyors made in 1853,that the tract was then upland and dry, and not swamp and overflowed.
Testimony that it was swamp in 1887 is insufficient to show that it
-"

-was so in 1853, in the face of said map

ind returns, except upon the

theory that there could be no change in the character of the land between these two dates, which of course is untenable. In a period of
-thirty-four years great changes are liable to occur in the character of
land, both from natural and artificial causes. The testimony for the
claimants under the United States showed that the character of the
land had changed in that period and the cause therefor.
B. T. Alvord testified that he lived in the neighborhood of the land
from 1871 to 1875, and from 1877 to 1887, and that during the first
-period he was on the land sometimes two or three tines a week; that

it was then generally dry land, except in swales. A swale 20 feet wide
ran across a corner of the section, and there was not over ten acres of
this kind of land in three swales; that a rodeo ground was there
where cattle were bunched. When he returned in 1877he found more
water on the west side of the land, "Every year after that the water
yushed further out westward up to the present time." He stated the
-cause of this as follows:
The sloughs of Fish slough the branch sloughs, were dainned on the northeast side
-ofFish slough, and caused the water to break out on the west side. I then put in
-another dam that year, 1878, and opened out some channels on the west side that
-afterwards washed out to be large sloughs, and caused the main body of the overflow
to go west, and it spreads further west every year, and overflowed still further west

this year than it did last year.

J. G. James testified that he had lived in California since 1850. He
first became acquainted with the land in dispute in July 1857,and lived
within three miles of it from 1859 to 1868, and was on it often; that
during that period said section one "was government land and not
swamp and overflowed. It was dry land except in exceptionally high
water." "I think you could have plowed pretty near all of it." As to
the change in the character of the land, and the cause of it, he testified
as follows:
Yes, sir, it has changed, to-day it is swamp and overflowed land. I-know what
-caused the change. It was caused by Cole slough, a branch of King's river being
-cut through at its head, some forty miles above this land, in 1868,which lets a large
volume of water come down that swamp and run into the head of Fresno slough.
After the cut was made in Cole slough the high waters of that year washed it out,
and almost turned the whole- of King's river that way, down that swamp, towards
this land. This caused the water to come down into Fish slough and spread out
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farther on each side of the swamp, and overflowing this land with other lands, that
were very nearly on a level with the swanp land bordering on this swamp land.

The cut at the head of Cole slough was made by W. S. Powell with
some Indians in the fall of 1-867,"in order to let us have more water
down in the swamp.

t was too clry; the stock were suffering for water.'

The testimony of these two witnesses is uncontradicted and sustains
and corroborates the returns of the surveyor general that this land was
upland, and not swamp, when the survey was made, and as no change
is claimed to have occurred between the date of the grant and that of
the survey, it was presumably of the same character when the grant
took effect.

Your judgment is affirmed.

PRA.CTICE-FINAL PROOF-RULE

3 AMENDED.

DEPARTMENT OF THE INTERIOR,

GeneralLand Office, Washington,D. C.
Registers and Receivers f the United States District Land Offices.
GENTLEMEN: Rule 53 of the rules of practice, approved August 13
1885,is hereby amended to read as follows, viz:
The local officers will thereafter take no further action affecting the

disposal of the land in contest until instructed by the Commissioner.
In all cases, however, where a contest has been brought against any
entry or filing on the public lands, and trial has taken place, the entryman may, if he so desires, i accordance with the provisions of the law:

under which he claims, and the rules of the Department, submit final
proof and complete the same, with the exception of the payment of the
purchase money or commissions, as the case may be, said final proof

will be retained in the local land office and should the entry finally be
adjudged valid, said final proof, if satisfactory, will be accepted upon
the payment of the purchase money or commissions, and final certificate

will issue, without any further action on the part of the entryman, except the furnishing of a non-alienation affidavit by the entryman, or in
case of his death, by his legal representatives.
In such cases the party making the proof, at the time of submitting
the same will be required to pay the fees for reducing the testimony to
writing.
Any provisions of the rules of practice inconsistent with the above
changes and modifications are hereby rescinded.
Very respectfully,
Thos. R. CARTER,
Commissioner.
Approved March 15th, 1892.
GEO. CHANDLER,

Acting Secretary.
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The failure of a railroad company to respond to a settler's notice of intention to submit final proof is a waiver of the company's right to deny the facts established
by said proof.
The case of Northern Pacific R. R. Co. . Randolph, cited and distinguished.

Acting Secretary Chandler to the Commissioner of the General Land.
Qffice, March 16, 1892.

This is a motion by the attorney for the Northern Pacific Railroad
Company, asking for a review of the departmental decision dated April
2, 1889, in the case of said railroad company v. William Dow, (8 L. D.,
389), involving the W. i of the NE. I, and the E. i of the NW. 1 of Sec.
13, T. 134 N., R. 41 W., Fergus Falls Minnesota.

Counsel for the railroad asked to have this motion considered in connection with the case of said railroad company v. Joshua A. Randolph,
which was decided on the 26th day of September, 1889 (See 9 L. D..,

-416). It is also, claimed that the questions in the Randolph case and
this case, are the same. This claim is not tenable, as clearly appears.
byreference to the Randolph case, wherein the difference in the cases
is clearly pointed out, as follows:
In the case of the Northern Pacific v. Dow (8 L. D., 389), the evidence adduced at
the hearing shows that Huss, the original pre-emptor, settled upon the land in the.
fall of 1870,while the railroad's line was definitely located November 21,1871. "Upon
the testimony and the homestead proof made," and not simply because the company
made no appearance at the hearing, "the local officers rendered'an opinion in favor
of Dow." In the present ease the record shows nothing whatever tending to except
the particular tract involved from the grant to the company.

It was made to appear that Russ had a valid settlement claim to the,
tract at the time the grant to the Northern Pacific Railroad Company
became effective, and this excepted the land from the grant. Northern
Pacific R. R. Co. v. Edward Miller (11 L. D., 482).; Northern Pacific
R. R. Co. v. Beck (id., 584).

The motion under consideration is based upon the theory that the
case was decided wholly upon the ground that the company havingfailed to appear or answer the regular citation issued upon Dow's notice,
was guilty of laches by reason of which it may be held to have waived
its right to assert title to the tract in question or to object to the consummation of his claim to the same. This theory is not borne out by,
the record, as a careful examination of the case in its entirety will show.

The facts established by Dow's proof showed the tract to have beenexcepted from the grant to the railroad company, and the company by
its failure to respond to the notice of its intention to submit final proof,.
waived all right to deny said facts. Randolph v. Northern Pacific R.
R. Co., supra; Florida fly. and Navigation Co. v. Dodd (11 L. D., 91);
Northern Pacific R. R. Co. v. Harrendrup

(11 L. D. 633).

I discover no reason for interfering with the decision. The motion istherefore denied.
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PRE-EMPTION CLAIM-TRANSMUTATION-ACT OF MARCE 2, 1S89.

WILLIAM Ri COTTLE.
A pre-emption claim initiated after the passage of the act of March 2, 1889, cannot
be transmuted thereunder by one who has had the benefit of a homestead entry.

Tirst Assistant Secretary Chandlerto the Commissionerof the General
Land Office, March 16, 1892.

William R. Cottle has appealed from your decision of February 14,
1891, sustaining the action of the local officers in rejecting his applica-

tion to transmute to a homestead entry his pre-emption declaratory
statement

for the SE. J of Sec. 11, T. 34 N., R. 28 W., Valentine land

district, Nebraska.
The ground of the rejection was that he had exhausted his homestead
right by a former entry.
The pre-emption filing which he applies to transmute was made May
10, 1889. The act of March 2, 1889, permitting second homestead en-

-tries, unddr certain circumstances, contains the provisoThat all pre-emption settlers upon the public lands, whose claims have been iitiated prior to the passage of this act, may change such entries to homestead entries
.and proceed to perfect their titles, etc.

The appellant's pre-emption filing, made May 10, 1889 (alleging settle-

ment the same day), does not come within the provisions of the act; I
therefore affirm your decision.

CALIFORNIA

SCHOOL LANDS-INDEMNITY-ACT

OF MARCH 1, 1T7.

MARTIN A. BAKER.
..A school indemnity selection, made and approved before the final survey of a private
grant exclding the basis therefrom, is confirmed by section 2, act of March 1,
1877, and the basis therefor is subject to disposal as other public land.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office,March 16, 1892.

I have considered the appeal of Martin A. Baker, from your decision
rejecting his application to make timber-culture entry for the SE. of
*Sec. 10, T. 4 S.,

. 4 W., S. B. M., Los Angeles, California, on the

ground that said tract is school land.
It appears from your statement that other land was selected by the
State of California in lieu of said SE. i of section 16, (alleged to be

within the limits of a Mexican grant) in 1868 and 1869,and was approved to the State.
You also say:
But it also appears that township 4 S., R. 4 W., S., B. M., was surveyed in 1857,
:and that the title to section 16 of said township then inured to the State of California, and remains vested bysaid State, at the time th6 selections above recited
were made.
/
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This statement is partially correct, but not wholly so. An investigation of the record of your office discloses the fact that while a surveyof the township was made in 1857,section sixteen of said township was.
within the claimed limits of a private Mexican grant, and the final sur- vey of the township which segregated the land adjudged to be within
the limits of said private grant, from the public land, was not madeuntil 1883, when said section sixteen was found to be public land.

We

thus have a ease where the lieu selection was made and approved to th&
State before the final survey of the private grant, which excluded the
base of such lieu selection, was made, hence said selection was confirmed by the second section of the act of March 1, 1877 (19 Stat., 267),

which provides:
That where indemnity school selections have been made and certified to said State
and said selection shall fail by reason of the land in lieu of which they were taken
not being included within such final survey of a Mexican grant
the same are hereby confirmed, and the sixteenth or thirty-sixth section in lieu of
which the selection was made shall, upon being excluded from such final survey, be
disposed of as other public lands of the United States.

It follows that your decision holding that said section sixteen was&
school land is erroneous and the same is reversed.
D., 302); State of California (9 L. D., 208).

.9

-J

<m X/D.

D. C. Powell (6 IL

SWAMP LAND-SECTION 24SS REVISD STATUTES.

HeoSTATE

OF CALiFORNIA.

Land covered by an apparently permanent body of vater at the date of the swamp
grant is not of the character contemplated by said grant.
The approval by the surveyor general of a segregation survey of swamp land under
section 2188 H.S., is of no legal force where the lands covered thereby were not.
in existence at the date of the swamp grant.
The Commissioner of the General Land Office may properly require the submission
of evidence as to the character of laud at the date of the swamp grant before
approving a contract for the survey of a township and segregation of the swamp
lands therein.

Secretary Noble to the Cotmmissioner of the General Land Office, Marck
175 1892.

Under date of November 1, 1890,your predecessor, Commissioner
Groff, submitted for my consideration the question involved in the
claim of the State of California,under the swamp grant, to certain lands
in the vicinity of Tulare Lake, California.
Application was made to him to have the lands embraced in what is
known as the Norway survey on the borders of said lake, certified tothe State as swamp lands.
In his letter, your predecessor said, " having doubts as to my duty in
the premises I most respectfully submit the matter for such instruction
as you may deem proper and necessary."
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In my reply dated November 22, 1890, it was said that the case in its
present stage did not properly call for a decision on the part of this
Department, and it was returned for such action as you should deem
proper, either to reject the claim of the State with the right of appeal,
or to recognize the validity of said claim, but in either event, to give
in full your reasons for your action. I am now in receipt of your letter
of December 9, 1891,in which you say:
For these reasons I deem it my duty to comply with the request of the State, and
to certify over to her as swamp and overflowed the land embraced in the Norway
survey under consideration

No list of lands is submitted for my approval or rejection, as was contemplated by my letter of November 22, 1890, in case. you acquiesced
in the claim of the State, but the conclusion reached by you is sufficient

to bring the question before me for consideration.
I do not deem it necessary at this time to discuss at length the merits
of the Norway survey. It is evident that the survey was not requested
by the governor of the State, as contemplated by the statute, also that
it failed in the important matter of marking corners, to conform to the
requirements of your office in force at the time. I have also grave
doubts as to whether the meander lines represented on the plats were
in every instance actually run on the ground. In my opinion, however,
there are still more important questions involved in this case.
We are met with the historical and geographical fact that Tulare
Lake was, prior to the passage of the swamp land grant of 1850,a body
of water covering a large tract of land. The first township's surveys
of lands adjoining the lake were made in 1853and 1854,or four years
subsequent to the passage of the swamp grant, a meander line of the
lake was established, and the lands found to be swamp were patented
to the State under the grant. About the. year 1873,a permanent recession of the waters commenced, and has been maintained since that
time. It is true that from the earliest reported times to the present,
the waters of the lake have been subject to- rise and fall, but the permanent recession began at the time above mentioned.
In 1880a survey of lands situate between the meander line of the
lake, established by the surveys of 1853,and 4, and the meander line
established by the said survey of 1880was made by Deputy Surveyor
Creighton, and the land amounting to 114,000 acres was segregated as
swamp, and the plats were approved by the United States surveyor
general for the State of California.
Much evidence was submitted by the State to establish the fact that
the land in question was actually swamp at the date of the grant, September 28, 1850,and evidence was submitted by the opposing claimant,
the Southern Pacific Railroad Company, to establish the fact that the
land was not of that character at the date of the grant. After a full
consideration, your office and this Department both held that the land
in question was swamp at the date of the grant, and the land was certified to the State. The character of the land at the date of the grant,
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and not its character at the date of survey, determined its status.
State of California (1 IL. D., 312 and 320).

The land nowunder consideration is situate between the meander line
of the lake as established by Creighton in 1880 and the meander line
as established by Norway in 1884, and amounts to 103,000acres. The
first and most important question to be determined is this was the land
which is designated on the plats by Norway as swamp, of that character at the date of the grant, September 28, 1850,or was it at that time
covered with water apparently of a permanent character and therefore
not included within the terms of the grant??
Under instructions from you, Special Agent Satterlee made an examination of the lands embraced in the survey. Many witnesses were examined by him in the interest of those who are claiming title under the
State as swamp land. After a careful examination he reported as follows:
I find that the lands supposed to be covered by and included in the Norway survey of 1884, on the borders of Tulare Lake were, on or about the 28th day of September, 1850,and for a long time thereafter, habitually covered with water and
formed a part of the bed of the said Tulare Lake, there being no evidence to show
that they were known to man as land from the date of the earliest exploration by
white men until long after said date.

After an examination of the evidence submitted before him, I am ot

the opinion that the finding of the special agent is justified by the
same.
Under date of November 28, 1879, the Commissioner of the General

Land Office approved the contract with Deputy Surveyor Creighton
for a survey "for the segregation of swamp and overflowed lands
from the waters of Lake Tulare," and in his letter approving said contract, he further said:
you will, however, instruct Deputy Creighton to establish permanent township, section, quarter-section and meander corners as prescribed in the manual of surveying
instructions, at each and every intersection of the township and section lines with
the lines of demarkation between the Tule land and the waters of the lake. Unless
this requirement is strictly complied with, the surveys will not be accepted by this
office.

In his field notes, Deputy Creighton says:
from the best information I could get I find that in Tulare county there has
usually been a series of years (3 to 6) of considerable rainfall, during which period
these lands are overflowed and entirely under water. This has usually been followed by a series of years (3 to 6) of comparative drought, during which periods the
waters recede and the land becomes clry. Immediately preceding this date (1880)
there have been three years of unusual drought and the waters of the lake are as
low as they have e-ver'beforebeen.

At the time the question of the approval of the Creighton survey was
under consideration, evidence was submitted as to the character of the
lands embraced therein. Among the witnesses for the State Charles D.
Gibbs testified
that in 1852and 1854, he surveyed and meandered Tulare Lake in townships 21, 22,
23 and 24 S., ranges 23 and 24 east, for the United States government; that said
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meander line was on-the east side of the lake, and was made by him on the edge of
the water as it then stood; that the water seemed to be at its highest, and from hismeander line towards the lake seemed to be very shallow for a long distance and
was so muddy that lie had to go in one-half mile or more daily for drinking water,
and the water for that distance was not more than knee deep.

It appears that in 1849prior to the date of the swamp grant and up
to 1853 and 4, the water in the lake was as high as it was at the date
of the Gibbs' survey.
The meander line of the lake established by Gibbs in 1853 and 4 on
the south and east shores of the lake where the great mass of land embraced i the survey now nder consideration is situate, is located
from two to ten miles outside of the meander line established byCreighton in 1880, and from five to fifteen miles outside the meander line

established by Norway in 18S4in the survey now before me.
In his instructions to Deputy Surveyor Norway issued December 3,
1883, the surveyor general of California said:
All of the above named townships are situated on the borders of Tulare Lake and
were surveyed in 1880by Deputy Surveyor T. Creighton under his contract of September 12, 1879, as far as the shore of said lake as it existed at that time. Since
then, however, the waters of the lake have subsided, and exposed considerable land
(permanently it is believed) which it is thought necessary to subdivide.

In his field notes, referring to T. 22 S., R. 22 B., Deputy Surveyor

Norway says:
That portion of this township surveyed by me is the level bottom of Tulare Lake
left dry by the water having receded and is all liable to again overflow.

From all the evidence in the possession of the Department, I think it
is clearly established that at the date of the swamp grant in 1850,the
land in question was covered with water apparently of a permanent
character, and was in no sense swamp land within the contemplation of
the statute. It was not land in the sense of the word land as universally used, to wit, "Earth or the solid matter which constitutes the
fixed part of the surface of the globe in distinction from the waters
which constitute the fluid or movable part," for at that date there was
a body of water, apparently of a permanent character which covered
the space now occupied by this land, and Lnderthe ruling of this Department the same did not pass to the State under the swamp grant..
State of California (1 L. D., 320).

Counsel for the State contend that under the provisions of section 4
of the act of July 23, 1866 (14 Stat., 218) and of section 2488, Revised

Statutes, this land must be certified to the State for the reason that the
United States surveyor general of California has approved plats of the
survey of certain townships upon which the land in question is represented as swamp.
Section 2488, Revised Statutes, which embodies section 4 of the act
of July 23, 1866 above cited, is as follows:
It shall be the duty of the Commissioner of the General Land Office,to certify over
to the State of California as swamp and overflowed lands, all the lands represented
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as such upon the approved township surveys and plats, whether made before or after
the 23d day of July, 1866under the authority of the United States.
In case sch State surveys are found not to be in accordance with the system of
the United States surveys, and in such other townships as no survey has been made
by the United States, the Commissioner shall direct the surveyor General to make
segregation surveys, upon application to the surveyor general, by the governor of
said State, within one year of such application, of all swamp and overdfowedland
in such townships, and to report the same to the General Land Office, representing
and describing what land suvs swamp and overflowed, naider the grant, according to
the best evidence he can obtain.

On the plats in question the land is represented as swamp and the
following endorsement appears "area of swamp and overflowedland
unfit for cultivation surveyed in 1884."
There is no intimation that said lands were swamp and overflowedat
the date of the grant in 18 0. On the contrary, as has been before
stated, it is a notorious fact that these lands were not in existence at
the date of said grant. It is clear to my mind that while the duty of
determining what land was swamp land in the State of California is left
to the United States surveyor general for that State, it is equally clear
that he must, in making his findings, act within the provisions of the
law creating him such a tribLal, in other words, that his finding can
only relate to lands that were in actual existence on September 28,
1850, as only lands were granted by the act.

The language of section 2488is clear on this point. It provides that
in townships surveyed subsequent to the date that the Revised Statutes took effect, the surveyor general shall make segregation surveys
of swamp and overflowedland in said townships, representing and describing what land was swamp and overflowedunder the grant according to the best evidence he can obtain.
The only reasonable construction and interpretation that can be put
upon these words is that he should report what land was swamp and
overflowed at the date of the grant, the same being a grant i presenti
which took effectin California at the date of its passage. If it had been
the intention that he should report what land was swamp and overflowed at the date of his survey, the statute would have used the words
is swamp and overflowed. This is, I think, clearly shown by the requirement of the statute that he shall make his report " according to
the best evidence he can obtain." The act of 1866was passed sixteen
years subsequent to the date of the swamp grant, and the Revised
Statutes went into effect.twenty:three thereafter, and Congress seems to
have contemplated that more or less difficulty would be experienced by

the proper officerin obtaining evidence as to the character of the land
years before. If I had any doubt on this point, it would be removed
by the clear and explicit language of the supreme court in the case of
Wright v. Roseberry (121U. S., 488)in which the court held that the
14561-VOL
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swamp grant to California was a grant in prsenti
date of the passage of the act, and the court say:

taking effect at the

The question, therefore, is whether upon the proof then presented of the segregation of the lands in controversy as swamp and overflowed lands by the authorities of
the State of California, and their designation as such lands or a plat of the township
made by the surveyor general of the United States, and approved by him, and forwarded to the General Land Office, pursuant to the fourth section of the act of 1866,
and approved by the Commissioner, as shown by its official use, the plaintiff can
maintain an action for the recovery of the lands, they never having been certified
over to the State, as required by section 2488,R. S., or patented to her under the act
of 1850. According to the decisions we have cited, the holders of the certificates of
purchase had a good title to the lauds, if, in fact, they were swamp .and. overflowed
lands on the 28th of September, 1850. . . . . For error in holding that the certificate of the Commissioners was necessary to pass the title of the demanded prenises to the State, the case must go back for a new trial when the parties will be at
liberty to show whether or not the lands in controversy were in fact swamp and overflowed on the day that the swamp land act of 1850took effect If they are proved
to have been such lands at that date, they were not afterwards subject to pre-emption by settlers. They were not afterwards public lands at the disposal of the United
States.

The only question before the Department to be determined at this
time is, should the lands embraced in this survey be certified to the
State of California under the swamp grant by reason of the approval
by the surveyor general of plats representing the land to be " swamp
and overflowed land unfit for cultivation surveyed in 18841" You held
that such action should be taken, and cite as the basis of your decisions, the decision of this Department in the case of Davis v. State of
California (13 L. D., 129) in which it was held that land in California

represented as swamp and overflowed upon the approved township
plats inures to the State irrespective of the actual character of the
land.
Admitting this to be true so far as land that was in actual existence
at the date of the grant is involved, it does not follow that the finding
of the surveyor general is binding when he attempts to establish the
character of land that was not in existence at that date.
Such a doctrine carried to its logical conclusion,would force the head
*of this Department to certify to the State as swamps land, that which
was in 1850 and is now, notoriously a portion of the bed of the Pacific
Ocean, provided a surveyor general could be found who would approve

a plat representing said bed of the ocean to be swamp and overflowed
land.
Such an interpretation of the statute would lead to an absurd consequence.

In the United States v. Kirby (7 Wallace, 482) the court say:
All laws should receive a sensible construction. General terms should be so limited in their application as not to lead to injustice, oppression, or an absurd consequence. It will always, therefore, be presumed that the legislature intended exceptions to its language which would avoid results of this character. The reason of
the law in such cases should prevail over its letter.
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Applying this principle to the case at bar, it is an additional reason
why it must be held that the grant made in 1850 was of land only, as
otherwise the statute would place in the hands of a subordinate officer
the power to force the Department to do afoolish and an absurd thing,.
and such an intention can not be imputed to Congress. As the evidence now before this Department satisfactorily shows that the land
embraced in the Norway survey was not in existence at the date of the
grant, said land can not be approved under the present application, and
said survey can not be recognized as of any binding force by the De
partment. The application of the State must therefore be rejected.
I am not unmindful of the fact that under the decision of the supreme
conrt in the cases of H~ardin v. Jordan (140 U. S., 371) and Mitchell v.

Smale (140U. S., 406) important questions may arise as to the right of
the United States to survey, and as to what disposition shall be made
of the lands that were formerly the bed of Tulare Lake, but these questions are not involved in the case now before me.
It does not appear that it has been the practice of your officeto require
the, surveyor general to submit the evidence upon which he determines
the character of the land segregated. While section 2488 Revised
Statutes constitutes that officer the tribunal to determine what lands
were swamp at the date of the grant, it does not remove him from the
jurisdiction of the officers of this Department. You have the right to
instruct him as to the character of the evidence he should seek to obtain, and the manner of obtaining the same, and there may be instances
where it should be your duty to require evidence as to the character of
the land at the date of the grant to be submitted for your consideration
-before you approve a contract for the survey of a township for the purpose of segregating the swamp land, and this course should be pursued
in all cases where you think the interests of the government require
that such action be taken.
PRIVATE CLAII-CONFIRMATIOK-SECRECY.
RANcHO BUENA VISTA (ON REVIEW.)
The survey of a private claim, under a decree of confirmation that adopts the act of
juridical possession, must be governed by the record of juridical measurement,
and not by a conjectural estimate of area set forth in said decree.

Secretary Noble to the Gonmissionerof the General Land Office, lfarch
17, 18,92.

I have considered the motion for review of the decision of this Department dated July 21, 1891,in the matter of the survey of Rancho
Buena Vista, located in San Diego county, California, (13 L. D., 84.)

A full history of this case may be found in Vols. I, II, V and VI, Land
Decisions, and as the facts connected therewith are very voluminous,
only those essential to a proper understanding of the conclusion reached
herein will be stated.
The land in question was granted by the Mexican authorities to the
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" Indian Felipe " July 8, 1845, and was confirmed by the land commissioners, May 16,1854, to Jesus Machado, assignee, approved by the
T-nited States district court February 1, 1856, but no formal decree was
filed until April 15, 1879.

Several surveys of this raricho appear to have been made from time
to time, but all of them have been rejected as unsatisfactory.
The last survey was made by Deputy Surveyor Willey and under
date of Juine 12, 1890, you rejected said survey, whereupon the rancho

claimants appealed and July 24, 1891,this Department affirmedyour
decision.

The question is now before this Department on review of said departmental decision.
The principal objections alleged against the above decision of the

Department are that it is based upon a mistake of fact holding that the
grant was for only one quarter and not for one-half of a square league
in extent; that it is based upon an error of law in holding that natural
and fixed land marks named as corners of said grant in the decree of
confirmation, do not control the courses and distances named and that
the new survey ordered to be made by the Department is not in confornity with the terms of the grant, the land marks named as corners,
the juridical possession given, the evidence before the land commissioners, nor the decree or confirmation, and that such survey will exclude

the house and a portion of the improvements of the confirmee where he
resided at date of confirmation.
In view of the fact that this claim has been before your office and this
Department so often, and has been fully examined several times, I deem

it unnecessary to go over the whole record in detail and consider matters
that have been already decided.
The survey of said rancho made by Deputy Surveyor Wheeler was
rejected by the Department April 5, 1887, and a new survey ordered
with full instructions how such subsequent survey should be made.
The surveyor-general authorized Deputy Surveyor Willey to make the
survey in accordance with the boundaries set forth in the decision of
this Department rejecting the Wheeler survey, but it appears that
Deputy Wiley assumed the authority to place his own interpretation
upon the decree establishing the grant, instead of following his instrnc
tions, and as a result his survey was found to very nearly approximate
that made by.Wheeler rejected by this Department in 1887.
The rancho claimants allege that the grant was for one-half of a
square league, whereas the finding of the Department is only one-quarter of a square league.
For a better understanding of this question, let us examine the language of the grant in connection with that of the juridical possession
and the decree of affirmation. The language of the grant is:The land hereby granted is one-half league square in extent and is the same which
he actually occupies. The judge who gives him possession shall cause it t> be meaBured agreeably to ordinance.
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It appears that on July 27, 1845,the Indian Felipe appeared before
Jose R. Arguello, alealde of San Diego and by virtue of his grant
prayed that he might be placed in juridical possession of the tract
Buena Vista. In compliance therewith said Arguello proceeded to
the land in question and there in presence of witnesses caused the following lines and land marks to be: established, commencing
at one of the boLudaries of the garden of the Indian Felipe, the line was drawn east
and there were measured and counted 2500varas, which terminated at the boundary
of Don Lorenzo Soto, where the party interested was ordered to place his land mark.
From this place the line was drawn in a south course, there were measured and.
counted 2500 varas, which ended at a small peak where stand two rocks joined together. Here the party interested was ordered to place his land mark. From this
point the line was drawn, course west, and there were measured and counted 2500
varas, which ended at a small red hill, where the party interested was ordered to
place his land mark. From this point the line was drawn course north; there were
measured and counted 2500varas, which ended upon a hill, were stands a large rock
and the party in interest was ordered to place his land mark.

Here the proceedings ended and the Indian Felipe was informed that
he was in secure and peaceful possession of the grant.
The decree of confirmationafter setting out that on hearing the proofs
and allegations in the Buena Vista grant, the board of land commissioners adjudged the claim as valid and decreed that the same be confirmed, described the tract so confirmed as follows:
Commencing at the northwest corner of the garden of the Indian Felipe, and running east 2500varas to the boundary line of Lorenzo Soto, thence running south 2500
varas to a small peak where stand two rocks joined together; thence running west
2500 varas to a small red hill; thence running north 2500 varas to the place of beginning on a hill where there is a rock, containing in all one-half of a square league
reference for further description to be had to the original grant and to the translations of the records of juridical possession.

The United States appealed from this decision to the district court of
California, and on April 15, 1879,said court entered a decree, a part of
which is as follows:
And it is further ordered, adjudged and decreed that the claim by the appellee is
a good and valid claim and that the said claim be, and the same is hereby, confirmed
to the extent of one-half of a square league, a little more or less, being the same land
situated in the county of San Diego, known by the name of Buena Vista.

'Here followed a verbatim description of the lines and corners as
given above in the decree of confirmation by the board of land commissioners. Thus it will be seen that the original grant and the record
of juridical possession are made a part not only of the confirmationby
the board of land commissioners,but they are also made a part of the
decree of the court, and hence must be considered together to arrive at

a just conclusion.
It will be observed that the original grant specified therein the
amount of land granted as one-half of a league square in extent, and
as a league square is 5000varas on each side, it follows that a half
league square must necessarily be one-half of the distance on each

262

DECISIONS

RELATING

TO THE PUBLIC

LANDS.

side or 2500 varas. This agrees in every respect with the measure
ments laid off in the juridical possession, and also with the description
given in the confirmation and decree of the court, hence there can be
no question as to the distance of the exterior boundary lines of said
grant although the rancho claimants hold and claim that the grant is
for one-half of a square league. which is, equivalent

to a tract 5000

varas long by 2500varas wide, just twice the area of the tract confirmed; furthermore, that the corners or land marks ordered to be
placed by the officer giving the juridical possession should control the
boundaries of the tract.
The Willey survey now under consideration embraces abont 366 acres,
less than a square league and nearly 3000 acres more than were confirmed to the rancho claimants.
It will be observed that each of the four lines bounding said rancha
established by the Willey survey were about 5000varas in length, or
twice the distance given in the juridical possession or decree of
the court, and hence contains an area four times greater. This exaggeration of area is sought to be justified under the pretense of obeying
the calls and land marks established by the alcalde when the juridical
possession was given.

The confirmation of the grant by the land commissionersand the decree of the court, both established, beyond any doubt the initial point
where the resurvey of such grant should commence and end, as " the
northwest corner of the garden of the Indian Felipe; " but it appears
that Deputy Willey entirely disregarded this light as also the instructions of this Department and established his initial corner about one
mile farther to the westward, which point Wheeler had previously
adopted as his northwest corner.
In this there was manifest error. There is no ambiguity in the language of the decree of affirmation as to the point of beginning and ending, that would justify any such action or conclusion.
It is a singular fact in this case that nearly all the previous surveys
established the four corners of this grant at different places, showing
conclusively that as each surveyor claimed to have found corners an-

swering to those described in the juridical possession that there is
nothing peculiar or unusual about such described points that would
particularly distinguish them from others in the neighborhood; furthermore, in the examination of the map of a private survey made by Dexter at the instance of some settlers in that vicinity, I find that points
answering in full the description of those in the juridical measurement
were found at each corner of his survey approximating 2500 aras from
each other and embracing about one-quarter of a league the amount
confirmed.

The original grant was for one-half a league in length and one-half
in breadth, and the same distances were given in the juridical possession as 2500 varas, describing three calls or corners.

Te decree gives
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the same distances and calls, but doubles the quantity by using the
language " one-half of a square league." This is evidently an error in
the decree. Even should it be admitted that the language is sufficient
to create a doubt as to whether one-quarter or one-half of a league was
confirmed, it certainly does not j ustify a survey increasing the amount
to nearly a square league or four times the quantity embraced in the
juridical measurement.
It is quite evident by referring to the petition, grant and juridical
survey, that these concluding words of the decree, " a half of a square
league" were not used by the court to restrict or enlarge the quantity
of the grant, but simply to indicate a conjectural estimate of area and
was very probably confounded in some manuer with the description
"half a league square "i given in the grant.
In the case of Cheneworth et at. V. Haskell et a. (3 Pet., 92), the su-

preme court of the United States lays down the rule that
If a grant be made which describes the land granted by courses and distance only,
or by natural objects not distinguishable from others of the same kind, course and
distance, though not safe guides, are the only guides given us and must be used.

The case under consideration, however, rests upon a much stronger

basis. The initial or starting point of the survey is well established
and clearly designated, the distance of each side stated as 2500 varas,
equal to about 6875 feet, and the general course of the lines given.
This taken in connection with the fact that the original grant prescribes a tract one-half of a league square and that calls answering the
description of the land marks given in the juridical measurements can
be found at each corner of the Dexter survey, approximating a half
league. square, I am satisfied that not only did Willey disregard his
specific inistructios but that he had no just grounds derived from the
record of this grant to establish the survey returned by him of the
Buena Vista Rancho.
The point of beginning in the new survey ordered is definitely established at the northwest corner of the old garden of the Indian Felipe
and the survey starting from this point must follow as near as may be
the course of the juridical measurement and embrace a quantity only
approximating one-quarter of a square league.
After a careful review and reconsideration of this case in the light of
the arguments filed and the cases cited in support. of the motion to revoke the decision heretofore rendered and allow a rehearing, I ind no
sufficient reason for such action. Said motion is therefore denied and
the decision mentioned is adhered to.
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]RAILROAD GRANT-ADJUSTMENT

Or, LATERAL LIMITS.

SOUTHERN PACIFIC R. B. CO.
The lateral limits of this grant should be adj Lsted on the line of location, but where
the constructed road has been adopted as the basis of such adjustment, the limits
thus established will not he changed.

Secretary Noble to the Commissioner of the General Land Offiee, larch
17, 1892.

I am in receipt of your letter of January 23,1892, containing a statement of facts relative to the adjustment of the limits of the grant for
the Southern Pacific Railroad opposite the constructed portions of the
road, from which it appears that, as now established, they have been
adjusted to the line of constructed road.

In your letter it is stated:
Au examination of said diagram shows that in the last section of road constructed,.
that from Huron to Alcalde, the line of constructed road departs considerably from
the line of location. Notwithstanding this, in accordance with the practice that has
been followed in construing this grant, the lateral limits and section terminal at Alcalde were drav in accordance with such coustructed line; and lands falling outside
of the lilmits thus determined, which had been withdrawn in accordance with the
line of general route, were restored to the public domain.

I find on investigation that this action was taken by you April 5,
1890, nearly two years ago.

The lines of the adjustment of the grant being thus established, it
is to be presumed that settlements have been made on the lands thus
restored to entry, and to change the limits thus fixed might to a greater
or less extent jeopardize the interests of such settlers.
This question becomes important in determining what lands are to be
restored to entry under the act of Congress approved September 29,
1890 (26 Stat., 496), which forfeits all lands

opposite to and cotermi-

nous with the portions of any such railroad not now completed, and in
operation7s

This road was on September 29, 1890,unconstrLeted northwestward
from Alcalde to Tres Pinos; hence, between said points, the forfeiture
applies.

In your letter of November 20, 1890,you expressed the opinion that,
after the act of June '28,1870 (16 Stat., :182),ratifying the location made
by this company, as shown upon the map filed June 3, 1867, it was be-

yond the power of the company to change the same, and that to re-adjust the limits (referring to the lateral limits) to the constructed line
was error, which opinion was. concurred in by me, December 31, 1891.
(Press Copy, 231, p. 426)

Notwithstanding this opinion, I agree with you in the view that to
change this line of adjustment, where already made, would be produc-

tive of harm to settlers and of no particular benefit to the goverment,
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-asit would result in practically an exchange of lands, and thereby unsettle rights and titles heretofore acquired, founded upon an adjudication by your office.
h
m
o
c
The adjustment of the, limits heretofore ade opposite constructed
Toad will therefore be adhered to, but this action must not be construed
as recognizing the correctness of the practice which heretofore prevailed in your office in the matter of the adjustment of the lateral limits of this grant.
Having determined the question as to the lateral limits, by accepting the adjustment to the constructed line, as made, a consideration of
any question of a change in terminal from that heretofore established
is unnecessary.

See 11 L. D., 627, as to terminal of Northern Pacific

B. R. at Wallula, Washington.
Recognizing the limits heretofore established opposite constructed
road, you will proceed to restore the land without such limits, and be-,
tween Alcalde and Tres Pinos, to entry under the act of September 29,'

;1890(s?6tpra).

a
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-RIGHT OF WAY-INDIAN RESERVATIONS

7

1

0

FLORIDA MESA DITCH CO.

'Section
18, act of March 3, 1891,does.not grant

a right of way for canals.and ditches

through Indian reservationb.

Acting Secretary Chandlerto the Commissionerof Indian Affairs, March
8, 1892.

I acknowledge the receipt of your communication of November 11th,
1891;in the matter of the application of the Florida Mesa Ditch Com''pany to extend its lines upon the Southern Ute Indian reservation, Colorado, in which you ask the decision of the Department as to whether
the act of March 3, 1891, entitled " an.act to repeal timber culture laws
and for other purposes," (26 Stat., 1095) includes Indian reservations.
In response thereto, I transmit herewith an opinion of the Honorable
Assistant Attorney-General for this Department, in which I concur.
Copy of this opinion has this day been forwarded to the Commissioner.
of the General-Land Office,for his information and guidance.

OPINION.

'I'

.7'

Assistant Attorney General Shields to the Secretary of the Interior,
February 27, 1892.

I have the honor to acknowledge the receipt by reference of the letter
of the Commissioner of Indian Affairs of November 11, 1891 submitting
- for

the decision of the Department the question as to whether the act
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of March 3, 1891 (26 Stat., 1095),in so far as it relates to the right of
way for ditches and canals, includes Indian reservations; and if sot
whether there is- any stipulation in the treaties and agreements with
the Ute Indians which would prevent the extension of canals into their
reservation, together with your request for an opinion upon the question thus presented.. Section 18 of the act of March 3,1891 (26 Stat.,
1095) reads as follows:
That the right of way through the public lands and reservations of the United
States is hereby granted to any canal or ditch company formed for the purpose of
irrigation and duly organized under the laws of any State or rerritory, which shall
have filed, with the Secretary of the Interior a copy of its articles of incorporation
and due proofs of its organization under the same, to the extent of the ground occupied by the water of the reservoir and of the canal and its laterals, and fifty feet on
each side of the marginal limits thereof; also the right to take from the public lands
adjacent to the line of the canal or ditch, material, earth, and stone necessary for the
construction of such canal or ditch: Provided, That no such right of ay shall be so
ocated as to interfere with the propergoccupation by the government of any such
reservation, and all maps of location shall be subject to the approval of the Department of the government having jurisdiction of such reservation, and the privilege
herein granted shall not be construed to interfere with the control of water for irrigation and other purposes under authority of the respective States or Territories.

In the act of March 3, 1875 (18 Stat., 482) granting to railroads the
right of way through the public lands it was specificallystated in seetion five that said act should not apply " to any lands within the limits
of any military, park, or Indian reservation or other lands specially
reserved from sale, unless such right of way shall be provided for by
treaty stipulation or by act of Congress heretofore passed."

The ques-

tion of the right of the United States to authorize an entry upon lands
reserved for the use of the Indians could not arise under that act. The
right of the United States to exercise. the power of eminent domain
within Indian reservations and over lands set apart for the exclusive
use of the Indians has been recognized by the supreme court. Cherokee Nation v. Kansas Railway Co. (135 U. S., 641).

The act of March 3, 1891 so far as it relates to the right of way for
canals and ditches does not purport to be the exercise of the power of
eminent domain, and hence it is unnecessary to consider whether the
construction of such canals and ditches is an undertaking in aid of
which that power might be properly exercised.
As to all th at country known as " Indian cotntry " the Indians had a
right of occupancy. It has been the policy of the government to relieve
from this claim or right of occupancy that country as rapidly as possi-

ble and in pursuance of that policy the Indians have been persuaded to
relinquish such right in consideration of which, among other things,
they have been guaranteed the quiet and undisturbed possession and
use of certain specified and well defined smaller bodies of land.

In al-

most, if not every instance in which such an agreement has been en
tered into, it has been stipulated that no one not in the employ of the
government should be allowed to go upon such reservation without the
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consent of the Indians. The provisions found in the treaties and agreements affecting-the reservation in regard to which the question is at
this time raised, afford illustrations of this rule. By article two of thetreaty of March 2, 1868 (15 Stat.,619) with certain bands of the Uite
Indians, lands were set apart for specific purposes and under certain
agreements as follows:
For the absolute and undisturbed use and occupation of the Indians herein named,.
and for such other friendly tribes and individual Indians as from time to time they
may be willing, with the consent of the United States, to admit among them; and
the United States now solemnly agree that no persons, except those herein athorized so to do, and except such officers, agents, and employes of the government as.
may be authorized to enter upon Indian reservations in discharge of duties enjoined by law shall ever be permitted to pass over, settle upon, or reside in the ter-.
ritory described in this article except as herein otherwise provided.

This treaty also provided for the selection by and certification to any
Indian desiring to commence farming of a specific tract of land and
that no treaty for the cession of any portion of said land should beunderstood or construed so as to deprive, without his consent any individual member of the tribe of his right to any tract selected by him.
Article fourteen of said treaty reads as follows:
The said
dent of the
ways, and
reservation

confederated bands agree that whenever, in the opinion of the PresiUnited States, the public interests may require it, that all roads, highrailroads authorized by law, shall have the right of way through theherein designated.

By act of April 22, 1874 (18 Stat., 36) an agreement with these Indians was confirmed whereby they relinquished a part of the lands included within the reservation established by the treaty of 1868, article
five of which agreement reads as follows:
All the provisions of the treaty of. eighteen hundred and sixty-eight not altered
by this agreement shall continue in force; and the following words, from article twos
of said treaty, viz., 'The United States now solemnly agrees that no persons except
those herein authorized to do so, and except such officers, agents, and employees of
the government as may be authorized to enter pon Indian reservations in dischargeof duties enjoined by law, shall ever be permitted to pass over, settle upon, r reside
in the territory described in this article, except as herein otherwise provided,' are
hereby expressly re-affirmed, except so far as they applied to the country herein relinquished.

The agreement with these Indians, ratified and confirmed by act of
Congress of June 15, 1880 (21 Stat., 199) provided for the relinquish-

ment of the former reservation, the establishment of new reservations,
and that all the provisions of the treaty of 1868 and the agreement of1874 not altered by the latter agreement should continue in force.
It is clear that to hold that Congress by the act of March 3, 1891

spra authorized the entry upon such reservations of one who should
desire to locate and construct a ditch or canal through or upon la dCL
embraced therein would be to say that Congress had by said act annulled the provisions of treaties and agreements similar to those quoted.
hereinbefore. This construction should not be given the said law un-
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less the intention of Congress to annul in that particular the agreements entered into with the Indians be clearly expressed in fact so
clearly and unmistakably set forth that no other conclusion could be
reached without doing violence to the language used. In my opinion,
the language used i said act of March 3, 1891 does not thus clearly
and positively express such an itention. The phrase " public lands
in said section eighteen is evidently used in contradistinction to lands
in reservation and hence that term would not include lands within an
Indian reservation. The term " reservations "1used in the body of said
section is defined and limited by the language used in the proviso, as
follows: " Provided that no such right of way shall be so located as to
interfere with the proper occupation by the government of any such
reservation." This would indicate that the reservations had in view
were those actually and directly used by the government. Indian reservations are not so used, but are set apart for the use of theIndians with
the ultimate object of providing them permanent homes and of vesting
in them full and complete title to so much, at least, as may be neces-

sary for that purpose.
The act in question has full scope for its operation, both as to public
lauds and reservations outside these Indian reservations, and can thus
be given effect without affecting the agreements with the Indians.
For the reasons herein set forth, I am of the opinion that it was not
intended by said act of March 3, 1891to grant the right of way for canals
and ditches through Indian reservations.

HOMESTEAD-ADJOINING

FARMI-ALABAMA LANDS.

WILLIAM J. EARNEST.
*Residenceupon the original farm does not extend to land claimed under an adjoining
farm entry until such entry has been made.
The cultivation of a tract, without residence thereon, is not the compliance with the
homestead lav contemplated by the act of March 3, 1883.

First Assistant Secretary Chandler.to the Commissioner of the General
Land Office, March 17, 1892.

William J. Earnest has appealed from your decision of March 10,
1891,affirming the action of the register and receiver in rejecting his
.application to enter the SW. of the NW. 1 ad the E. of the SW.
of Sec. 3, T. 16 S., R. 8W., Motgomerk, Alabama, for the use of an adjoining farm, described as the SE. i of the NW. t of same section.

The affidavit accompanying his application states thatThe land embraced in said applicationNo. - is intended for an adjoining farmhome;stead, upon which I have a bona fide improvement, consisting of five or six acres
cleared and in cultivation; the same I have possessed and cultivated ever since and
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prior to March 3, 1883; that I now own and have so owned and resided ever since and
prior to March 3, 1883, an original farm conaining forty acres and no more; the same
comprises the SE. of the NW. T of Sec. 3 (said township), and is contiguous to the
tract this day applied for.

The register and receiver rejected said application, because "it is,
coal land, and not subject to entry, unless he had been an actual resident on the tract for the period mentioned." You affirm that judgment, for substantially the same reason.
It is insisted that the decision appealed from is contrary to section
2289 of the Revised Statutes, also to the 3d section of the act of May
14, 1880 (21 Stat., 140), which is as follows:
Any settler who has settled, or who shall hereafter settle on any of the public
lands of the United States, whether surveyed or unsurveyed, with the intention of
claiming the same nunderthe homestead aws, shall be allowed the same time to file
his homestead application and perfect his original entry in the United States land
officeas is now allowed to settlers nder the pre-emption laws to put their claims on
record, and his right shall relate back to date of settlement the same as if he settled
under the pre-emption laws.

It is not claimed that appellant ever resided on the land which he
now seeks to enter, and the case of Patrick Lynch (7 L.D., 33,) is cited

as authority for the doctrine that credit for residence on the original
tract may be allowed under the act of May 14, 1880, supra, in the case
of an adjoining farm entry.
It may be conceded that the Lynch case bears the construction contended for, but, in the case of John W. Farrell (13 L. D., 713), the several departmental decisions bearing upon the question at issue were
discussed, and it was there shown that the act of 1880was not intended
to waive any of the requirements of the homestead law as to residence;.
and in cases of adjoining farm entries such residence must have been
actually upon the land entered, and residence on the original farm is
not residence upon the adjoining tract, until the entry is made.
The doctrine contended for was repudiated in the Farrell case, which.
overruled the Lynch case, in so far as the latter held that credit for
residence on the original tract may be allowed under the act of May 14,
1880,in the case of adjoining farm entry.
The act of March 3, 1883 (22 Stat., 487),excluding the public lands in
Alabama from the operation of the laws relating to mineral lands, pro-

vides that:
any bona fide entry under the provisions of the homestead law of lands within sai&
state heretoforemade may be patented without reference to an act approved May 10,.
1872, entitled . . . . . in cases where the persons making application for suck
patents have in all other respects complied with the homestead law relating thereto.

The mere cultivation of six acres of the tract sought to be entere&
prior to the act of 1883 (supra),without residence thereon, is not such
a compliance with the homestead law as will entitle the claimantto the;
land.

The judgment appealed from is accordingly affirmed.
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DESERT ENTRY-CHARACTER OF LAND.
WILLIA M SEEN.

The degree of productiveness after irrigation does not necessarily determine the right
to enter land under the desert act, if the land is desert in fact, and water sufficient for irrigation has been supplied.

First Assistant Secretary Chandler to the Commissionerof the
Land

eneral

Office,March 17, 1892.

On October 26, 1885, William Skeen made desert land entry No.
1546, for the W i of Sec. 20, T. 7 N., R. 2 W., Salt Lake City, Utah,

and submitted proof of reclamation on September 14, 1889,before the
probate judge at Ogden, Utah. When the proof was presented to the
register and receiver they suspended it, and called on the entryman for
additional evidence.

This he afterwards filed, and on October 1, 1889,

the local officersrejected his proof.; He appealed from the order rejecting his proof to you, and on December 12, 1890, you also rejected the

proof and stated that:
On examination of the final proof, it appears that the claimant and witnesses state
that the land could under no circumstances, produce an agricultural crop.
Land which will not by means of irrigation produce an agricultural crop is not
deemed subject to entry under the desert land act.

You accordingly held the entry for cancellation.
An appeal has been taken to this Department from your judgment.
The final proof, and the evidence filed as aendatory

thereof, shows

that Skeen is a native-born citizen of the United States; has never
made an entry under the desert land act prior to the one in question,
and that he is the owner of a water right sufficient to irrigate the tract
included in his entry. There are between two and three miles of ditch
on the land, besides two dams. The ditch from Cold Spring creek, leading on the land, is from ten to twelve feet wide, and from one to one and

one-half feet deep. The ditches from Dix' creek are about ten feet wide
and about one foot deep. There are small cross ditches to flood the
land.

It has all been flooded, except about four or five acres, from Oc-

tober to June each year since entry was made.
The proof seems to constitute a compliance with the requirements of
the law, and the regulations of the Department. iowever, the entryman and his witnesses state substantially that,-" the land could not
bemadeto produce an agricultural crop-under any circumstances. It is
good for nothing but pasture in the spring. The water on the land
helps to grow salt grass." In answer to a question as to the character
of the soil, Skeen says,-" It is very poor land, large portions of it being
alkali fats; there is not an acre of good farming land on the entire
tract. No natural water of any kind on the land." And, in an affidavit
accompanying his proof, he says,-" that
. . he would not be willing to pay one dollar an acre for the land, except for the fact that it
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forms a sort of connecting link between other lands belonging to him
which are more valuable." You have decided that the land is not subject to entry under the desert land law.
'

The Department held, in the case of George Ramsey (5 L. D., 121),
The raising of a crop may be evidence of reclamation, but it is not

the only evidence that ought to be received." It was there held that,
' the whole tract for which proof is offered . . . . must be actually irrigated in a manner indicative of -the good faith of the claimant."
And in the case of Charles H. Schick (5 L. D., 151), on page 153, it
was held that,-"Proof that water sufficient for the purposes of irrigation has been brought to the land, seems to be all that was intended,
either from the act itself, or the debates in Congress thereon."
The tract in question is undoubtedly desert land. That water has.
been conducted thereon in quantities sufficient to irrigate the whole
tract, is abundantly shown, and I can see no reason why the proof may
not be received and the entryman be allowed to pay for the land.
In the case of William Crusen (11 L. D., 277), it was said,-"

No rea-

son is perceived why an entryman should not be allowed to pay for a
legal subdivision of desert land, if he chooses to do so in good faith, in
order that he may utilize a part of it.
Your judgment, holding the entry for cancellation, is reversed.

WASHINGTON

SCHOOL LANDS-PRACTICE-APPEAL.

HOLMES C. PATRICK

ET AL.

School indemnity selections made by the territorial authorities are not released from
reservation by the act providing for the admission of the Territory into the
Union.
Double minimum lands may be selected as school indemnity in lieu of double minimum loss.
Appeals by different parties, and relating to different tracts of land should be transmitted to the Department separately.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office March 17, 1892.
*

On the 16th of December, 1887, Holmes C. Patrick made application

to file pre-emption declaratory statement for lots 6 and 7, and the E
of the NE i of Sec. 10, T. 19 N., R. 3 E., at the Seattle land office, Wash-

ington Territory. On the 19th of the same month, Elizabeth Herriott
applied at the same office,to make homestead entry for the Ni of the
NW 1 and the Nl of the NE4 of Sec. 12,in the same township. On the
21st of said month Margaret Herriott applied to make homestead entry
for the S of the NW t, and the N of the SW of said See. 12,and on
the 10th of March of the following year, George W. Alexander applied
to make a similar entry for lot 5 the SW of the SE. jand the E J of the
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SE i of Sec. 10, all' of said land being in the township already mentioned.
Each and all of these applications were rejected by the local officers,
for the reason that the land in question was embraced in list No. 6 of
selections made by the board of county commissioners for school pur-

poses, in lieu of deficiencies in sections sixteen and thirty-six in said
township, such selection having been made on the 21st of February,
1874.

Separate appeals were taken in each case from the action of the local

officers, to your office, but on the 26th of September, 1888, you rendered
one decision covering all the ases, in which you affirmed the several
decisions of said local officers. Upon a single appeal from your decision, you transmitted the four cases to the Department for considera-

tion, by letter of April 16, 1891.
Four specific errors in your decision are complained of in said notice
of appeal, and in substance they are as follows: That you erred in deciding that said lands had been legally and properly selected by the
county of Pierce as lieu school lands; that you erred in deciding that
the board of county commissioners,by John V. Meeker, selected said
lands in accordance with law; that you erred in deciding that John V.
Meeker could locate and select said lands as the agent of Pierce county,
and that you erred in deciding, that the lands selected were such as
could and should have been selected to supply deficiencies, on account
of the advancement in price thereof, by the location of the Northern
Pacific R. R. by the filing of map of definite location on May 14, 1874,
or any prior map. In addition to these specific grounds of error, a gen-

eral one is added, which says:
Subsequently to said decision, Congress passed (Feb. 22,1889) bill for admission
of Washington as a state, and on October 1st, 1889, a constitution was adopted by
the people of the new state, and on November 11th, 1889, the state of Washington was
admitted to the Union. By the ordinances passed by Congress, and by the constitution of Washington another and different selection of lieu sohool lands is to be made,
and the old is abandoned. Also by a vote of the board of county commissioners of
later date, the said county expressly waived any claim to such lands.

In the case of Sharpstein v. State of Washington

(13 L. D., 378), the

specifications of error in the decision appealed from were ten in number, and covered all the grounds enumerated in the foregoing, except
that contained in the last sentence of the general specification herein
recited. If it be tjue that the board of county commissioners of the
county within which the lands in question are situated, have expressly
waived any claims to said lands, the question is one which can be settled without appeal to this Department. No evidence upon that proposition is before me, and that such a state of facts exists, is nowhere
alluded to except in the general allegation of error already mentioned..
In the case at bar there is nothing before me to show that John V.
Meeker had ever been duly authorized to make indemnity selections for
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and on behalf of the county commissionersof Piercecounty, but from
your statement, and that of the local officers,that such indemnity selection had been duly made, I assume such fact to exist, and the case last
cited expressly held that " the authority conferredupon county commissioners in Washington Territory to locate school indemnity selections
may be properly exercised through a duly authorized agent of said commissioners." That case also held that indemnity land thus selected by
the Territory of Washington, was not released from reservation by the
act provided for the admission of said Territory into the Union. This
latter doctrine was also held in the case of Levi Jerome, et al., (12 L. D.,
165), and in L. II. Wheeler (11 L. D., 381), all of which cases originated

in the same land district as the one at bar. In Hlulda M. Smith (11 L.
D., 382),it was held that'such indemnity selections, made while the
territorial form of government existed, continued until such selections
are canceled.
The only question raised by the appeal before me, iot settled by the
decisions cited, is that the land selected being double minimumin price,
was not subject to selection to supply deficiencies. While this question
has not been passed upon by the Department, in any case originating
in the State of Washington, ithasbeen considered and decided in cases
coming from other States, and all the later decisions hold that "the
State is entitled to select indemnity that is of the same general character,
and belonging to the same class, as the land it would have-received had
there been no deficiency in the township." This was held in John B
Disch (8 I. D., 31), and in the State of Minnesota, on page 32 of the
same volume, and the doctrine was repeated in the State of Louisiana
(8 L. D., 126), where it was added that " double minimum land may not
be taken in lieu of single minimum loss."
From the record before me it appears that the lands selected were of
a similar character to those lost, and having been legally reserved from
settlement and entry, the applications of the parties named were properly rejected. I see no error in the decision appealed from, and .it is,
therefore affirmed.

In returning the papers, I desire to call your attention to the rule
requiring your officeto transmit appeals by different parties, relating
to different tracts of land, to the Department sep arately. In the case
of Griffin v. Marsh and Doyle v. Wilson (2 L. D., 28), you were advised

that it was bad practice on your part, tending to confusion, to submit
two or more cases between different parties, which involved different
tracts in the same letter, and you were directed to thereafter transmit
each case separately.
In the case of John W. Bailey, et al.' (3 L. D., 349), these instructions

were repeated, and you were informed that this Department would insist upon a strict compliance therewith. In that case the papers were
returned, and you were requested to " separate the cases and transmit
each appeal separately." In the Southern Minnesota Railway Exten-
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sion Co. v. Gallipean (3 L. D., 166), the-subject was also alluded to, and

it was said:
Whenever an appeal is filed, either in the local officefrom the decision of the register and receiver or from your decision, each case should be transmitted separately.
Any other practice tends to confusion and is contrary to the express directions of
this Department.

Similar instructions were contained in Davison v. Parkhurst (3 I. D.,
445).

Your attention was again called to the subject in Henry St. George

I. Hopkins (10 I. D., 472), where it was said:
As the rule is wholesome and salutary in its effect and a disregard thereof perniious in its results, I attribute your failure to observe the same to an inadvertence,
well knowing that upon your attention being called thereto that the practice of
uniting two cases in one decision will be discontinued.

In the case last cited, the questions raised by the appeal were considered and determined, and I have pursued a similar course in this
case, notwithstanding the irregular manner in which it was transmitted
from your office.

A APPLICATION

-9Ž

~

FOR SURVEY-MEANDERED

LAKE.

F. M. PUGH ET AL.

The government has no jurisdiction to order a survey of lands lying within the meander line of a non-navigable lake, where the lands adjacent thereto have been
patented or applications filed therefor.

Secretary Noble to the Comnissionerof the General Land Office,March
17, 1892.
F. M. Pugh et al., have appealed from your decision of November 7,

1889, denying their application for the survey of lands within the meander lines of Saltese lake, in townships 24 and 25 north, range 45 east,
Olympia, Washington.
The application was met by the protest of Lucy A. Sims, who claims
a part of the land on the west side of the lake, which appears to be a
body of non-navigable fresh water, three or four miles in length and
from one half to one mile in width.

The township was surveyed in September, 1877,and the plat was ap-

proved September 30, 1878.

The lake was meandered by the smrvey, and lots contiguous to and
surrounding the lake of various areas were designated as lots 1, 2, 3,
etc. The lots in the odd numbered sections were listed by the Northern
Pacific Railroad Company June 27, 1888, list 12.
Mrs. Sims claims lots 1 to 8, inclusive, bordering on the west side of

the lake in Sec. 29, as grantee of said railroad company.
Lots 1 and 2, in Sec. 28, and bordering on the lake, were patented to
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F. A. Pugh, December 27, 1888; ad lots 3, 4, and 5, in said section,
also bordering on the lake, were patented to Adolph Rivers, May 26,
1888.

Homestead certificate 2390 was issued to Francis McK. Pugh, on
April 22, 1889, for lot 6, in Sec. 28, and lots 1, 2, and 3, in Sec. 33, also

bordering on the lake.
Lots 4 and 5, in See. 4, T. 24 N., B. 45 E., bordering on the lake, were
patented to Hattie Wates October 12, 1891; and lot 7, in Sec. 5, in the

last-named township, was selected by said railroad company in list 12,
June

27, 1888.

It is alleged that there is a considerable strip of dry laud between
the original meander line and the water's edge of the lake, and that
large quantities of hay have been cut therefrom.
E. H. Donivan, one of the applicants, alleges that he has purchased
improvements, within the meander line of the lake, for which he paid
$500; and that he has built a house thereon, in which he has resided
since September, 1889.
William A. McWhorton alleges that he has a house, a barn, and
about eighty rods of fence within the meandered line of the lake, and
Francis M. Pugh, another applicant, alleges that he built a house, worth
$300, within the meandered line of the lake in April, 1889,anrd has
established his residence therein.
F. A. Pugh alleges that he has also located on a portion of the land.
Homer B. Taylor alleges that he bought a squatter's right to a portion of the lake, paying $400 therefor, and has resided thereon since
1889.

Felix M. and Francis MCK.Pugh swear that they cut thirty tons of
hay from the " so-called" lake in 1880; that they did ditching on the
north side of the lake in October, 1880,by removing a small bar that
prevented the egress of the water; that in 1881 they cut a ditch onehalf mile long, eighteen inches to two feet deep, and four feet wide, for
the purpose of carrying off part of the water through a natural outlet;
in 1883they run another ditch, of about the same size and about one
hundred and twenty-five yards long, and again in 1889they dug another
ditch, about one mile long. They allege that the improvements put
upon the lake by themselves and others are of the value of $3,500, and
that vast quantities of hay have been cut during nearly every season
since 1880 from the " so-called" lake bed; and that all the land surveyed as a lake is natural meadow land.
Protestant, Mrs. Sims, swears that during every spring the waters
in the-lake extend out to and beyond the meander line; that the lake
is fed all the year round by two mountain springs, and none of the
waters are carried off by any outlet or channel, but remain in the lake
until absorbed by evaporation. She claims to have made the purchase
of the lands bordering on the lake because of the advantages which the
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lake afforded for stock-raising, and she, therefore, protests against the
application for the survey.
It is manifest from the showing made by the several applicants that
much of the land within the meander line of the lake is valuable for
agricultural purposes; also that considerable labor and money have
been expended looking to the reclamation of the land-surveyed and
reported by government officers as " lake." But, inasmuch as the lots
immediately contiguous to and surrounding the meandered line of the
lake have been either patented or applied for by various claimants
riparian rights have intervened.
The applicants for the survey insist that the facts in this case are
similar to those in the case of James Popple et al. (12 L. D., 433),where
the survey was ordered. That may be conceded; but the Popple case
was overruled in the case of John P. Hoel (13L. D., 588),and the latter
case was based upon the case of Hardin v. Jordan

(140 U. S., 371),

where it is said:
It has never been held that lands under water (inland lakes and ponds) in front of
such grants are reserved to the United States, or that they can be afterwards granted
out to other persons to the injury of the original grantees.

It further says:
The meander lines along the margin of such waters are run for the purpose of ascertaining the exact quantity of the upland to be charged for, and not for the purpose of limiting the title of the grantee to such meander line.

In the Hoel case (supra), referring to the case of Hardin v. Jordan,
it is said:
It follows from said decision that non-navigable inland lakes and ponds, when the
public survey shows the same meandered, and the fact appears that the contiguous
lands or lots have been disposed of by the government, that the land covered by
such lakes and within the meandered lines does not belong to the government, but
to the adjoining proprietors under the common law right of riparian ownership.

It appears that some of the applicants for the survey own land bordering on the meander line of the lake; if so, they have their riparian
rights to the center of the lake, and the improvements placed thereon
are not necessarily lost.
But whatever loss may have been suffered in the expenditure of
money to reclaim the lands and putting improvements thereon, the
Department is powerless to give relief; it has no jurisdiction over the
lands within the meander line of the lake, and therefore no power to
order the survey applied for.
The decision appealed from is therefore affirmed.
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6, ACT OF MARCH 2, 1889.

JOHN FITZPATRICK.
The.right to make additional homestead entry uder section 6, act of March 2, 1889,
is not barred by a previous additional entry of contiguous land made by the
applicant under section 5 of said act, if the whole amount of land thus taken
does not exceed one hundred and sixty acres.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 18, 1892.

The land in controversy in this appeal is the NE. l of the SW. 1,
See. 20, T. 7 S., 1. 4 W., M. D. M., San Francisco, California, land dis-

trict.
The record shows that John Fitzpatrick on July 29, 1889,made application under section 6 of the act of Congress of March 2, 1889,for
additional homestead entry of said land. The application discloses the
fact that he made homestead entry November 20, 1882,for the S. of
the SE. i of Sec. 20; that on June 29, 1889,he made additional homestead entry No. 10523, under section 5 of said act of Congress for the
SW. 4 of the SW. i of Sec. 21, all in same township and range. Upon

these two entries final certificates have been issued.
Section 6 (25 Stat., 854), under which this application is made reads
as follows:
That every person entitled, under-the provisions of the homestead laws, to enter a
homestead, who has heretofore complied with or who shall hereafter comply with the
conditions of said laws, and who shall have made his final proof thereunder for a
quantity of land less than one hundred and sixty acres and received the receiver's
final receipt therefor, shall be entitled under said laws to enter as a personal right,
and not assignable, by legal subdivisions of the public lands of the United States
eubject to homestead entry, so much additional land as added to the quantity previously so entered by him shall not exceed one hunched and sixty acres: Provided,
That in no case shall patent issue for the land covered by such additional entry until
the person making such additional entry shall have actually and in conformity with
the homestead laws resided upon and cultivated the lands so additionally entered
aid otherwise fully complied with such laws.

It will be observed that the two prior entries aggregate one hundred
and twenty acres and it is contended that applicant, under the section
quoted,
q
has a right to make this entry which will give him one hundred
and sixty acres. Under a proper showing in conformity with the cireular of March 8, 1889 (8 IL.D., 314), I see no reason why this may not
be done. I do not understand that it was the intention of Congress to
limit the number of applications, so long as they were made in compliance with law, but the limitation is placed on the number of acres one
may acquire under the hoiestead laws.
The application as presented was not in accordance with the statute
or the regulations, (supra) hence your action was not erroneous, but in
the absence of any adverse claim, I think you should have notified the
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claimant to amend the same, to show that his entry was made for thepurpose of actual settlement and cultivation when his entry should
have been allowed.
Yonr judgment is therefore modifiedto that extent and you will direct
the claimant to amend his application in conformity to this decision,.
and thereupon receive and file his application.

ROBERT

L. GARLICHS.

Motion for review of departmental decision of May 8, 1891, 12 L. D.,
469, denied by Secretary Noble, March 18, 1892.

RES JUDICATA-MILITARY

BOUNTY

GRANT.

3JLRANcTJ-ILROAfl

K !

MISSOURI, KANSAS AND TEXAS RY. Co. v. LASSELLE.
The plea of res judicata is not good as against one who is not made a party to the
proceedings in question by due notice thereof.
An application, duly filed with the Commissioner of the General Land Office,requesting the location of a military bounty land warrant on a specific tract, secures to
the applicant an inchoate right to said tract that will serve to except the same
from the subsequent operation of a railroad grant.
The loss of the land warrant and fees, accompanying the application, by the Commissioner of the General Land Office, or after the same have been filed with him,
will not defeat the right of the applicant, though, on account of said loss, no
record is made of the location in the local office.
The case of Lasselle . Missouri, Kansas and Texas Ry. Co., 3 C. L. O., 10, overruled.

Secretary Noble to the Commissioner of the General Land Office, March
18, 1892.

I am in receipt of your letter of February 8, 1892,submitting certain
papers and a statement relative to the W. Aof the NW. i and the W.
j of the SW. of Sec. 19, T. 26 S., R. 18 E., Topeka land district, Ransas, claimed by the Missouri, Kansas and Texas Railway Company,
under its grant.
This tract is within the common granted limits of the grants to aid
in the construction of the Missouri, Kansas and Texas and the Lawrence, Leavenworth and Galveston Railroads, and was twice listed by
said companies,jointly, viz: August 8, 1872,and July 29, 1874.
The claim of Hyacinth Lasselle, or one Nannie M. Preston, as heir,

to said tract rests upon the following statement of facts, viz:
On March 26, 1861, Hyacinth

Lasselle filed in your office military

bounty land warrant No. 96,200,act of 1855,for one hundred and sixty
acres, accompanied by $4.00 as fees and $1.68 for excess acreage, with

the request that the same be located uon and applied to the entry of
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SW. ± of'Sec. 19, also the

SW. -1of the SW. i of See. 18, T. 26 N., R. 18 E., Kansas.

The receipt of the same was acknowledged, and he was advised that
it had been forwarded to the register at Fort Scott, in whose district
the land was then situated. Your records show that such letter was
written to the local officers.
Not receiving a patent for the land, Lasselle made inquiry of your
office, when, upon investigation, it was learned, in December, 1870,
that the letter to the local officers, enclosing the warrant, had niiscarried or been lost, and that the same was never received at the local
office; hence, no record was ever made in that office.

Hon. W. E. Niblack, of the House of Representatives, interested himself in Lasselle's behalf, and, in answer to a letter addressed to your
office, was advised, April 28, 174, as follows:
In relation however to the W. of the NW. NW. frI i and W. i of the SW. frl
of said Sec. 19, township 26, south of range 18 east, containing 128 and 80 hundredths acres, I have to state that Mr. Lasselle may secure a title thereto by first
procuring the issue of a duplicate of said warrant No. 96,200,and causing the same
to be properly assigned to him by the warrantee as now required by law, and after
which to file the same with the register and receiver of the land officenow at Independence, Kansas, in a letter stating that he will accept said tract last above described in full satisfaction for said warrant. It will also be necessary for him at the
same time to transmit with the warrant four dollars to pay the location fees, for the
reason that it does not appear that the money heretofore sent as mentioned in our
said letter of the 28th of March, 1861,was ever received by the local office. When the
duplicate warrant shall have been procured and duly assigned as above suggested,
this officewill instruct Mr. Lasselle and also the local office how to proceed in the
matter.

*

Shortly after this, to wit: in June, 1875,the Missouri, Kansas .and
Texas Railway Company asked for a patent for the land, and by your
letter of June 11, 1875, the request was denied; whereupon the company appealed, resulting in departmental decision of March 1, 1876 (3
C . 0. 10), which held " that there was no location of Lasselle's warrant upon the land he claims, that the land, as far as Lasselle's claim
is concerned, was vacant and unappropriated at the date the right of
the company attached, and must pass under the grant."
Notwithstanding this apparent adjudication, you, upon the request
by the company for patent, dated November 24,1890, directed the local
officers, by letter of February 26, 1891, "' to cite all adverse claimants
to show cause, within thirty days, why the W. NW. Aand N. SW.
of the section should not be patented to the company."
The local officers thereupon advised the heirs of Lasselle, also one.
Theo. S. Strickland, who, on September 3, 1890, filed homestead decla-

ratory statement No. 119, and they both responded within the time
allowed.

The local officers rendered a joint opinion, but, before the matter
was considered by you, the decision of March 1, 176, before referred
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to, was called to your attention, whereupon you present the matter for
my consideration.

The first question suggested is, as to the effect of the decision of
March 1, 1876

(supra).

Au examination of the record oil which said decision was based
shows that the case was purely an ex parte matter.

The decision appealed from was addressed to the attorneys for the
company, without notice to Lasselle; the appeal was not served upon
him, nor was any notice given him of the departmental decision upon
said appeal reversing the action of your office. asselle was therefore
not a party to said case, ad, hence, neither he nor his heirs are bound
by said proceedings, and the company'splea of res adjudicata must be
overruled.
From a careful examination of the matter, I am of the opinion that
the decision of March 1, 1876, holding that this tract passed under the
grant to the company, is clearly wrong.
The proviso attached to the 4th section of the act of Congress,
granting bounty lands for military service, September 28, 1850 (9 Stat.,
521), makes it
The dty of the Commissioner of the General Land Office,under such regulations
as may be prescribed by the Secretary of the Interior, to cause to be located, free of
expense, any warrant which the holder may transmit to the General Land Officefor
that purpose, in such State and lnd district as the said holder and warrantee may
designate.

The act of March 22, 1852(10 Stat., 3), made the warrant assignable,
and authorized the register and receiver to charge and receive a certain compensation.
The circular of February 9, 1858 ( Lester, 617), which is made the
basis of the decision of March 1, 1876, after reciting the statutes, prescribed the following regulations:
The Commissioner of the General Land Office will therefore receive military
bounty land warrants ....
w...
henever presented at his officeby the owner, with
the request accompanying them, that they be located in a specified land district
and .....
he will forward them to the register and receiver of the proper district,
to be by them located, pursuant to the proviso of the last section of the act of 1850,
and as it is manifest that this proviso can only be carried out in harmonious conjunction with other enactments regulating the disposal of the public lands and the
assignment and location of bounty land certificates, the warrants presented at your
office can have only such opportunities of location at the district officeafter the arrival of the money and warrants there, as the owner could have if personally present
and offering said warrants and money on thed ay that they both first reach the local
office in business hours. The act of September 28, 1850, contemplates that the particular tracts to be located in this manner shall be selected or designated by the local
officers of any particular district from the vacant public lands in such district, liable
to be located by the specific warrants sent them from your office: and when locations
are made by district officers in cases of this kind, they will certify, in connection with
their usual certificate in each case, that the location has been made upon good farmiug land, etc.
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Said decision proceeding upon said instruction holds:
From these instructions it is apparent that the warrants forwarded through your
office can have no opportunity of location until received in the district officein buasiness hours, that they must be " located" by the local officers, and that they gain no
additional force or efficacy by reason of being received and transmitted by you.
It follows, necessarily, that there was no location of Lasselle's warrant upon the
land he claims that the land, as far as Lasselle's claim is concerned, was vacant and
unappropriated at the date the right of the company attached, and must pass under

the grant.

It is very plain that said instructions were intended to apply to cases
where no particular tract was selected by the intending locator, he
merely specifyingthe State and district, leaving to the officers to make
a specific selection of a particular tract for him.

In such case it could very properly be held that there was no location,
in so far as to affect any particular tract, until selection had been made
by the local officers. It was, however, the construction that warrants
could be located " through the General Land Office,by enclosing them
and the fees required by law to the Commissioner." See 1 Lester, pages
574 and 575. This being so, when an application is filed for a specific

tract with the Commissioner, accompanied by the warrant and fees, an
inchoate right is acquired in the tract applied for, and the loss of. the
warrant and fees by the Commissioner,or after being filed with him,
can not be considered the loss of the applicant, for he has deposited it
with an officernamed in the act granting the right, and by said act it
is made the duty of said officerto cause it to be located as applied for.
Goist v. Bottum,

5 L. D., 643.

If never received at the local office,no record is there made of the
location, but this fact does not affect the question as to whether said
tract was by reason of said location excepted from the grant.
The letter from your office to the local officers described the location

as made, and the copy of said letter becaiue a part of the records of
your office.

This Department is charged with the adjustment of the railroad
grant, and for this purpose the records of your office are as available
as those of the local office. The record there made of said location was,
to my mind, sufficient to defeat a grant, the rights under which did not
attach until more than six years thereafter, and it is my duty to protect
the claimants under said location in their rights. Eddy v. University
of Illinois, 14 L. D., 50; Knight v. United States Laud Association, 142
U. S., 177.

The departmental decision of March 1, 1876, is therefore overruled,

and this tract is held to have been excepted from the grant by reason
of the location by Lasselle.
The question as to the rights of Strickland under his homestead
declaratory statement is not passed upon by you, and consequently
need nDt now be considered.

The record is herewith returned, for such further action in the premises as may be warranted by the facts as presented.

282

DECISIONS RELATING TO THE PUBLIC LANDS.
SCHOOL LAND-INDEMNITY

SELECTION.

MCKE NZIE V. STATE OF WASHINGTON.
A school indemnity selection, made by the Territory in lieu of land patented as mineral, and of record at .the date of the passage: of the act of February 22, 1889,
athorizing such selections, operates to reserve the land as against a subsequent
homestead application.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, March 18, 1892.
On the 27th of October, 1890, Charles A. McKenzie made application

at the land office in Seattle, Washington, to make homestead entry for
the NW.

of Sec. 20, T. 21 N., R. 6 E.

The local officers rejected his

application, for the reason that said land had been selected for the use
of common schools, by the proper authorities of King county, by list
No. 10, filed June 21, 1886, as indemnity for lands lost in section thirty-

six in said town1ship,which had been patented to Colbert F. Kason, as
coal land in 1876.

Upon an appeal from that decision, you affirmed the same, and rejected McKenzie's application, in a decision dated February 14, 1891.
A further appeal brings the ease to the Department for consideration.
The only ground of error specified in the notice of appeal is, that you

"erred in deciding that said selection was not void but voidable, only,
and was validated by the act of February 22, 1889.
In his argument, consel insists that at the time the selection was
made there was no law providing for the selection of lands in lieu of
mineral lands, and that the selection was therefore void. He admits,
however, that the act of February 22, 1889 (25 Stat., 675),which provided for the admission of the Territory of Washington into the Union
as a State, made provisions for such selection. This act took effect
prior to the application of McKenzie to make- entry for the land, and

you held that its passage validated the selection, which was not void,
but voidable, up to that time. In support of your position you cite the
case of Early v. State of California (7 L. D., 347).

There is no question but that the selection was Upon the records at
the time McKenzie applied to make homestead entry for the land, and
in Niven v. State of California (6 L. D., 439), it was held that an in-

valid school selection of record bars the allowance of an application to
enter. I the case of the Southern Pacific Railroad Company v. said
State (3 L. D., 88), this D6partment held that selections under the act
of July 23, 1866 (14 Stat., 218),made prematurely because the question
of the loss of the State had not been ascertained, were ot void but
voidable and served to except the land selected from the grant to said
company.

See also State. of California (3 L. D., 327).

The question of indemnity school selections in the State of Washington, has been before the Department quite frequently within the
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phst year or two, and numerous decisions have been rendered thereon.
In one of the latest cases, that of Sharpstein v. State of Washington
(13 L. D., 378), most of the cases in which the question is discussed are,'

cited, and in view of the decision in that case, and of those in the cases,
therein mentioned, and for the reasons herein expressed, the conclusion
reached in the decision appealed from is approved.
RAILROAD GRANT-DEFINITE LOCATION-HOMESTEAD ENTRY.
OREGON CENTRAL B.

R.

CO. V. JONES.

The grant of May 4, 1870 is in the nature of a float, and does not take effect upon
specific tracts until definite location; and a homestead entry made prior to such
location excepts the land covered thereby from the operation of the grant,
altholiughno exception is made therein of lands thus appropriated.

Secretary Noble to the Commissioner of the General Land Office, Afarcla
19, 1892.

I have considered the case of the Oregon Central Railroad Company
v. James H. Jones, involving the S. of the NW. and the W. 3. of
the NE. j, Sec. 9, T. 2 N., R. 3 W., Oregon City land

listrict, Oregon,

on appeal by the company from your decision of August 14,1890, holding that said tract was excepted from the grant for said company.
The question raised by this appeal is, when rights under the grant
attached-the date of the passage of the act, or the date of the filing
of a map showing the line of definite location of the road?
The gant here in question was made by the act of Congress, approved May 4,1870 (16 Stat., 94), the first and second sections of which

provide:
That for the purpose of aiding in the construction of a railroad and telegraph line
from Portland to Astoria, and from a suitable point of j unction near Forest Grove to
the Yamkill River, near McMinville, in the State of Oregon, there is hereby granted
to the Oregon Central Railroad Company, now engaged in constructing the said road>
and to their successors and assigns, the right of way through the public lands of the
width of one hundred feet on each side of said road, and the right to take from the
adjacent public lands materials for constructing said road, and also the necessary
lands for depots, stations, side tracks, and other needful uses in operating the road,.
not exceeding forty acres at any one place; and, also, each alternate section of the
public lands, not mineral, excepting coal or iron lands, designated hy odd numbersnearest to said road, to the amount of ten such alternate sections per mile, on each
side thereof, not otherwise disposed of or reserved or held by valid pre-emption orhomestead right at the time of the passage of this act. And in case the quantity of
ten full sections per mile cannot be found on each side of said road, within the saidlimits of twenty miles, other lands designated as aforesaid shall be selected under the
direction of the Secretary of the Interior on either side of anypartof saidroadnearest.
to and not more than twenty-five miles from the track of said road to make up such
deficiency.
Sec. 2. Anid be it fivtier enacted,That the commissioner of the general land officeshall cause the lands along the line of the said railroad to be surveyed with all convenient speed. And whenever and as often as the said company shall file with the
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Secretary of the Interior maps of the survey and location of twenty or more miles of
said road, the said Secretary shall cause the said granted lands adj acent to and coteraninous with such located sections of road to be segregated from the public lands;
and thereafter the remaining public lands, subject to sale within the limits of the
-said grant, shall he disposed of only to actual settlers at double the minimum price
:for such lands: Andprovided also, That settlers under the provisions of the home-stead act who comply with the terms and requirements of said act, shall be entitled,
within the said limits of twenty miles, to patents for an amount not exceeding eighty
..acres each of the said ungranted lands; anything in this act to the contrary notwith-standing.

This tract is within the primary limits of the grant, as shown by the
-diagramon file and in use in your office,which is adjusted to the map
-of location filed by the company May 17, 1871, upon which withdrawal

was ordered by letter of July 14, received at the local office July 31,
1871.

On September 8, 1870, Thomas Drews made homestead entry No.
1610, embracing the tract here in dispute, which entry was canceled
X ebruary 14, 1878.
On November 5, 1878, Jones, the present claimant, filed declaratory

fstatement No. 3388for this land, alleging settlement December 16,1876,
which filing was transmuted to homestead entry No. 4468,on August
-5, 1881, and upon which he made proof June 12, 1882, after due notice
by publication, and on June 16, 1882, final certificate No. 1488 issued

thereon.
Your decision states that:
Previous to 1886it had been held that the right nder the grant attached at the
sdate of approval thereof, but by Commissioner's decision of February 6, of that year,
in the case of Alfred F. Sears against the company, it was held that the grant was a
float and attached to no particular tract until the definite location of the road, and
that the tract involved having at that date been covered by a homestead entry, was
excepted from the operation of the act.

The contention on the part of the company is, in effectsthat the right
under this grant attached upon the passage of the act; that all lands
then free from valid adverse right passed, and that thereafter no rights
-could be acquired, as against the grant, by settlement upon and entry
--of the lands.
It is true that the act recites that the road was in process of construe-tion at the date of its passage, but, aside from the termini there is
nothing to give location to the road.
The grant was therefore in the nature of a float, until location was
made, for, until that act was performed, the lands passing nder the
,grant were incapable of identification.
It is clear that the act itself did not reserve any lands prior to the
-

definite location of the road, for by the second section of the act it is

provided that
-whenever and as often as the said company shall file with the Secretary of the Iate-rior maps of the survey and location of twenty or more miles of said road, the said
Secretary shall cause the said granted lands adjacent to and cot erminous with such
llocated sections of road to be segregated from the public lands.
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This being so, the tract in question was, on September 8, 1870, subject to the entry by Drews, for at that time the road was, as yet, inlocated. This tract was, therefore, lawfully appropriated on September
8, 1870,and was, while said entry remained of record, severe. from the
mass of the public lands; hence, it was not affected by the location
made more than eight months thereafter, and the act of May 4, 187&
(saura), will not be construed to embrace it or to operate upon it,
although no exception is made of it in the granting section. Wilcox v
Jackson, 13 Pet., 498; Witherspoon v. Duncan, 4 Wall., 210.

The only requirement in the act for a reservation, or segregation, of
the lands on account of the railroad grant was upon the location of the;
road. If, at that time, the lands were for any reason already severed
from the mass of the public domain,they were not affected by the grant
There is no requirement in the act limiting the time within which thelocation must be made, otherwise than that the road was required tbe built within six years from the date of its passage.
To sustain the contention made by the company would have, in effect,
served to reserve all the lands in the northwestern part of the State of
Oregon, as well as a large portion of the State of Washington, to await
the pleasure of the company in the matter of the location of its road,
for the grant would follow the location when made, and all settlers in
that part of the country would be at the mercy of the company.
This was clearly not the purpose of the act, for in providing for a,
reservation upon location, it, in effect,prohibited any reservation until
location, and, without reservation, rights could be acquired under the
public land laws, the lands being otherwise subject thereto, which
would operate to defeat any subsequent grant.
: In its indemnity privilege the company was not limited to these lands.
disposed of prior to the grant. This privilege was:
And in case the quantity of ten full sections per mile cannot be found on each sideof said road, within the said limits of twenty miles, other lands designated as aforesaid shall be selected under the direction of the Secretary of the Interior on either
side of any part of said road nearest to and not more than twenty-five miles from
the track of said road to make up such deficiency.

It will therefore be seen that ample provision was made to protect

the grant.
I therefore affirm your decision holding this tract excepted from the
grant.
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RAILROAD GRANT-INDEMNITY SELECTION-ACT

OF JUNE 22, 1874.

FLORIDA lRy. AND NAVIGATION CO. V. SCRIVEN.
The right of a qualified settler excludes the land covered thereby fom indemnity
selection under the act of June 22, 1874.

Secretary Noble to the Conmnissioner of the General Land Office, arch,
21, 1892.

I have considered the case of the Florida Railway and Navigation
Company v. Charles L. Sriven, involving the NE. 1 of the NE. of
See. 2, T. 16 S., R. 22 E., Gainesville, Florida, on appeal by the company from your decision of September 15, 1890, holding for cancella-

tion its selection of said tract.
This tract is within the limits of the grant made by the act of May
17, 1856 (11 Stat., 15), which was conferred by the State upon the Atlantic, Gulf and West India Transit Company, and was embraced in a
list of selections filed by said company January 18, 1882,under the act
of June 22, 1874 (18 Stat., 194).

The Florida Railway and Navigation Company succeeded to the interests of the Atlantic, Gulf and West India Transit Company.
On February 27, 1886,Charles L. Scriven presented a 'homestead application for the land, alleging settlement in 1880,which was rejected
by the local officers for conflict with the selection before named, and
upon appeal a hearing was directed by your letter of April 2, 1887,
which was regularly held, both parties being represented.
The following facts were developed at said hearing:
Charles Scriven, father of the present claimant, settled upon this
land some time in 1880, with his family, including Charles L. Scriven,
who was at that time a minor; he cultivated the land for two seasons,
and was in the actual occupation of the land at the date of the selection by the company, at which date- the present applicant was yet a
minor. During the year 1883,he moved from the land, leaving the
present claimant thereon, who had since married, and continued to
reside upon and improve the land, his improvements consisting of a
dwelling house, three out-houses, ten acres cleared and fenced, and
about one acre planted to orange trees five years old-all of which. are
valued at about six hundred dollars.
It was not shown at the hearing that Charles Scriven, the father of
the present claimant, was qualified to enter the land at the date of the
company's selection, but he has since made affidavit to the effect that
at the date of the company's selection he was qualified to enter under
either the homestead or pre-emption laws.
the local officers held that the company's selection was invalid on
account of the settlement and occupation by Charles Scriven, in which
holding you agree.
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The company's appeal construes your decision as giving effect to a
settlement by a minor, and therein it is stated:
We do not concede that the occupation by the father, followed by his abandonment, could defeat the company and inure to the benefit of his soD,who was a minor
for over a year after the selection by the company, even if the father was a qualified
settler. But on the record as it is, this point is removed from discussion.

While it should have been shown at the hearing that Charles Scriven
was, at the date of the company's selection, qualified to make entry of
the land, yet his affidavit would, under the circumstances, seem to be
sufficient upon this point, the same having been served, and not disputed by the company, and a further hearing could but result in addiditional expense. His affidavit would-have been sufficient to have authorized an entry, and his settlement was an appropriation as against
the selection by the company.
The act under which,this selection was made permits of a relinquishment by the company in favor of persons who had been allowed to enter
or file for lands to which it would be entitled, and provides that the
company shall upon making such relinquishmentbe entitled to select an equal quantity of other lands in lieu thereof from any of the
public lands not mineral, and within the limits of the grant, not otherwise appropriated at date of selection, to which they shall receive title the same as though
originally granted.

It will be noticed that the intention of this act was to protect settlers,
-and the lands to be selected in lieu of those relinquished are restricted
to those " not otherwise appropriated at the date of selection."
The testiimonyclearly shows that the tract here in question had been
appropriated at the date of selection, and is now claimed by one qualifled to make entry, with valuable improvements upon the land, and to
permit the company to acquire title to this land would be to protect one

settler at the expense of another, who is, perhaps, more deserving.
I therefore affirm your decision, direct the cancellation of the company's selection, and the allowance of Scriven's application.

PRACTICE-NOTICE-ATTORNEY.
ATKINS ET. AL. V. CREIGHToN.
Notice to an attorney of record of any action taken in a case is notice to the party
he represents.

Secretary Noble to the Oomnmissionerqf the General Land Office, March
21, 1892.

Counsel for Wilson Atkins and 0. E. Morlan have applied for an
order directing you to transmit to the Department the papers in the
matter of their contest against the desert land entry of J. M. Creighton
for the E. j and the SW.

i

of the NW.

4 of See. 34, T. 21 S., R. 23 E.,
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Visalia land district, California. On April 15, 1891,you directed that
said contest be suspended, to await the determination of the contest of
one T. T. Sullivan against said entry. Appeal was filed October 13,
1891, which you by letter of December 1, 1891, refused to recognize,

because not filed within the period prescribed by the Rules of Practice.
Thereupon the parties first named apply for a certiorari, on the

groundthatThey had employed one James S. Clack to draw up the affidavit of contest for them
in said matter, and to appeal from the rejection of the register and receiver in refus-

ing to accept said contest; . . . . . after that proceedingthey dispensedwith
the services of said Clack, and his agreement with them ended.
The
said contestants, Atkins and Morlan should not be denied their right to be heardr
and have their interests jeopardized, because a person who had once been employed
by them as attorney received a notice of which there were no instructions authorizing the sending thereof.

If the applicants had filed in the local office a statement that Clack
was no longer their attorney, and directed that any notices relative to
the case should thereafter be sent to themselves personally, their contention is correct; but it is not shown that they had filed any such
statement. So long as the appearance of an attorney stands of record
in a case, and there remains anything to be done in connection with
that case, notice of which should be sent to the parties in interest, notice to such attorney is notice to the client. In the case at bar, the
parties are bound by the notice sent to their attorney of record.
Their appeal was properly rejected, and there is no reason shownwhy
a writ of certiorari should be issued.
The application is denied.
RAILROAD GRANT-RE LINQUISI-IMENT-SETTLEMENT RIGHT.
FLORIDA

Ry. AND NAVIGATION Co.

. WILLIAMs.

The relinquishment of June 25, 1881,in favor of "'actual bona fifle settlers" does
not extend to one who was at said date not a qualified settler, being a minor
and not the head of a family.

Secretary Noble to the Commissioner of the General Land Office, Marcia
21, 1892.

The appeal of the Florida Railway and Navigation Company from
your decision of November 15, 1890,involves the right to the W. of
the NW.

i

and the W.

of the SW.

of Sec. 35, T. 29 S., R. 20 E.,

Gainesville district, Florida.
The W. i of the NlW. 4 is within the primary and the W. of the
SW. 1 is in the indemnity limits of the grant to that company,formerly
known as the Atlantic, Gulf and West India Transit Company.
The only question for determination is; whether the claim of said
company to the said tract was relinquished by its waiver of June 25,
1881.
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Prior to that date, namely, on April 1, 1875,in pursuance of negotiations with this Department, the board of directors of said company
resolved:
That this company hereby waives all claim to so much of the lands on-each side of
their line of road, between Waldo and Tampa Bay, to which this company is entitled
by law, as may be found by the General Land Department, at Washington, to be
occupied by settlers who may be entitled to equitable relief up to December 13, 1875,
saving and reserving to this company any and all rights of indemnity vested in the
company nider existing laws.

Upon request by this Department, said company, on June 25, 1881,
executed a further waiver, as follows:
In due consideration of all the circumstances, the company has decided to extend
the relinquishment or waiver heretofore made to all actual boe file settlers who
made improvements prior to the 16th lay of March, 1881, upon which date your instructions were issued to the local laud officers. The Department can accordingly
apply this waiver or relinquishment in its action upon the cases of all actual settlers
who shall have entitled themselves to patents. In m-king this relinquishment the
company reserves the right to select, inder the act of Jne 22, 1874, equal quantities of other land in lieu of tracts embraced in such entries as may be relieved
hereby.

Under this last waiver, Williams claims the right to make homestead
entry for this land, based upon the following facts, as shown by the
record transmitted with the appeal:
March 16, 1888, he applied to mhake homestead entry, which was re-

jected by the register, " for the reason land applied for has been selected
by the F. R. & N. Co., per list 1 filed April 5, 1888 (87), which list is
now on appeal before Hon. Secretary."

-

He appealed from this rejec-

tion, and on June 27, 1888, your office directed a hearing to determine
" the date of Williams' settlement, the duration of his residence, the
nature and extent of his improvements and cultivation, and his entire
connection with the land, also his personal qualifications as a home-

stead claimant."
At such hearing it appeared from the testinony of claimant himself
-that his father went on the land March 10,1880,with his family, among
whom was the claimant, then a boy, thirteen years of age; that there
-were at that time some improvements on the land made by one Rawls,
which claimant purchased for eighty dollars.

Bawls had, in April 1878,

filed a declaratory statement for the W. t of the NW. 4,alleging settlement in March of the same year; that he (claimant) has lived on the
land ever since, and that the improvements are now worth eight hundred dollars. He never was the head of a family, but lived with his
father until 1882or '83, when his father made homestead entry for the
east halves of the northeast and southeast quarters of Sec. 34, which
join the land in controversy on the west, and he, with his father and
family, continued to live in the same house, which appears to have been
built so as to embrace both claims.
14561-VOL 14
19
-
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It does not appear from the evidence that the father ever laid any
claim to the land in controversy, or made any improvements thereon.
All the improvements were made by the claimant, and he, and not
his father, paid the eighty dollars to Rawls for the improvements le had
put upon the land, although it appears that all or nearly all of Rawls'
improvements were uponthe land subsequently entered by the father of
claimant.
Thus, it appears, that at the date of the waiver, June 25, 1881,the
settlement of the boy alone is all that can be invoked to bring this land
within the conditions of the waiver. Bawls was not at that time a settler, for he had abandoned his claim and sold his improvements, and it
can not be claimed by right of claimant's father, for he was never a
claimant for the land under any of the land-laws.
Before the claimant had become a qualified settler, the land in the
indemnity limits was selected by the company.
No discussion, it seems to me, is necessary to show that "an actual

bona.fidesettler" must be one capable of acquiring title from the govermnent-that is, he must be qualified to make settlement and entry

under some one of the laud laws. A minor, not the head of a family,
equally with an alien, is disqualified to make settlement, filing, or entry,

or to initiate any rights under the land laws, and the settlement, occupation, and improvement of one so disqualified will not except the land
settled upon from the operation of a grant to a railroad. Central Pacific R. B. Co. v. Taylor et at., 11 L. D., 354; same v. Booth, id., 89;
Titamore v. Southern Pacific R. R. Co., 10 L. D., 463.

It was to protect the interests of bona fide settlers that this waiver

was made-that

is, it was a withdrawal

of the claim of the road as

against such settlers, so that they might go on and perfect their claims
to the land as if no grant had been made to the company. Now, a disqualified settler would have no claim to protect.

This applicant was disqualified when the waiver was made; it therefore could have no application to his settlement. That part of the land
within the primary limits of the grant was never relinquished by the
company, and the record shows that the company made selection of the
part within the indemnity limits before the applicant had become a
qualified settler.
The application of Williams to make entry of the land is therefore
denied.

The decision appealed from is reversed.
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SCHOOL LAND-SURVEY-SETTLEMENT.
FRANDS

C.

GRUNDVIG.

A survey of land embraced within a reservation (toes not exclude sbsequent settlement on a school section covered thereby, where such survey does not conform
to the system of public surveys, and for that reason a resurvey is found necessary.

First Assistant Secretary Chandlerto the Commlissioner of the General

Land Office,March 22, 1892.

I have considered the appeal of Frands C. Grundvig from your decision of December 16, 1.890,rejecting his application to make homestead
entry for lots 5 and 6 and S

N,
NW

section 36, T. 18 S., R. 1 W., S.

L. M., Salt Lake City, Utah Territory, land district, for the reason that
said section is reserved for school purposes.
On November 6, 1890, the appellant filed in the local land office an

affidavit setting forth that he had settled upon this land in the first
part of November, 1878; that he had made certain improvements
thereon and was still in occupation of the same; he asked to be allowed
to make homestead entry therefor under section 2290,Revised Statutes.
This application was rejected because the land was situate in a school
section. From this action he appealed, and on December 16th follow
ing, your office affirmed the action of the local officers. You say upon

examination of the records of your office, you do not find that the rejection was contrary to law and the regulations. Grundvig agaiw
appealed.

You state in your decision that the lines of the public survey had
been regularly extended over this land long prior to the date of this'
settlement, etc. You do not give the date of the survey. This land
was embraced in the " San Pete" Indian reservation, and was surveyed
into forty acre tracts in 1856. It was restored or opened to entry by
letter " C "' of December 6, 1878. The surveys made in townships 18

and 19 south, B. 1, W., which were in the reservation, did not conform
to the official survey of the balance of the townships, and the plats of
the surveys were suspended. After the land was opened to entry, to
wit, on March 29, 1879, contracts for surveying

the restored portions

of the townships were nade, and the surveys were completed during
the summer of 1879. The plats were approved August 13, 1879, and

were posted in the general laud office September 30th following.
On June 6, 1879, your predecessor, Commissioner Williamson, wrote

to the register and receiver at Salt Lake City (Vol. 147, p. 167), in reference to an application of James Bobbins to make entry in section
25, T. 19, B. 1, which land was in the exact status of the land in con

troversy, and after stating briefly the history of the lands formerly in
the San Pete reservation, said that they were unsurveyed lands, and
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he concluded his letter as follows: "In view of the foregoing, you will
allow Mr. Robbius to make said entry as for unsurveyecllands."

An inspection of the surveys as platted, and on file in your office,
shows that when the survey of 1879 was made, it was found that the

survey of the lands in the reservation did not conform to the official
survey of the township by nearly twenty chains on the lines running
north and south.
In view of the facts shown by the records of your office, and following the letter of your predecessor, who had the survey of 1879 made,
and who was familiar with all the facts at the time the letter was written, I reverse your decision and hold that in November, 1878,this land
was properly regarded as " nsurveyed land."
I return herewith the papers in the case, for appropriate action by
your office.
ALABAMA LANDS -ACT OF MARCH 3, 1883.

JAiVs W. Bu RN
u .
The act of March 3, 1883,does not require a public offering of land that is returned
as containing "iron," if sch return does not show that said land is valuable"
on account of the iron it contains.

Secretary Noble to the Commissioner of the General Land Office,March
2,2, 1892.

James W. Burnum owns and resides on an original farm of eighty
acres, described as the SW k of NW and NW i of SW of section
11, T. 13 S., R. 1 E., Huntsville, Alabama.

On July 22, 1890,he applied to enter an additional forty acres, described as the NW of the NW 1 of the same section. The application
was rejected by the register and receiver, because the tract "is classed
on the mineral list as valuable for coal."

An appeal was taken from the finding of the local land office to you,
and on January 12, 1891, after considering said appeal you affirmed
the finding of the register and receiver, and found, amongother things,

that,-

The original mineral list in this office contains the tract involved, and it is reported as containing "iron." The land has not been offered as contemplated by the
act, and it is not therefore subject to entry.

Applicant has appealed from your ju dgment to this Department.
It is to be noticed that the register and receiver state that the tract
has been reported as being " valuable for coal," while you state in your
decision that "it is reported as containing iron.7' It has however
been ascertained, upon examination of the record in your office,that
your statement of what it contains is correct.
The actof March 3, 1883(22 Stat., 487),provided that all lands that had
been reported as containing coal and iron should not thereafter be sub
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ject to homestead entry, until said lands had first been offered at public
sale.

In the circular of April 9, 1883 (1 L. D., 655), the local land offi-

cers were directed not to allow entries of tracts that had been investigated and reported as "valuable" for mineials.
The tract in controversy was within the limits of the belt of lands
reported as containing minerals, but upon investigation it is shown to
have been classed simply as containing " iron."
There 'are only two classes of lands reported as being mineral in
Alabama which may be disposed of without first being offered:
First-Such as were included in an entry on March 3, 1883, when the
act was approved, or land at that date covered by actual legal settlement.
Second-Land

not reported as "valuable" for coal or iron.

The tract in question was not included within an entry, nor was it
settled upon on March 3, 1883. Applicant's settlement on his original
entry, and his using this tract, does not constitute settlement or residence upon it.

John W. Farrill (13 L. D., 713).

It has been seen, however, that this tract of land has never been reported as being valuable for coal or iron. The mere report that the
land contains "iron," without any statement that it is valuable by
reason thereof, will not prevent the land from being subject to entry
before it is offered.

Avery v. Smith (12 L. D., 550).

The soLudness of this construction is made to appear all the more
forcible when we consider that those parties who examined the tracts

in this belt of mineral lands, reported some of the tracts as "valuable"
for coalor

"iron," and others merely as "containing

coal or iron."

The inference to be drawn from these reports is, I think, that lands
like the tract in question, not reported as valuable for coal or iron,
really have no value other than for agricultural purposes.
The affidavits accompanying the application for entry in the case at
bar show that the land has no value except for agricultural purposes.
Your judgment is reversed, and you are directed to allow the application.
EXTENSION OF TIME FOR PAYMENT.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LA-ND OFFICE;

Washington, D. C., January 14, 1891.

Registers and Receivers
United States District Land Offices.
GENTLE-TEN: In reference to the joint resolution of. Congress to extend the time of payment to settlers on the public lands in certain
cases, which forms the subject of departmental circular of October 27,
1890, 11 L. D., 417, I have now to communicate the following as addi-

tional rules to be observed in giving effect thereto, viz:
1. You will not accept any application for extension under said
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resolution until the party shall have in due course submitted final proof
on his claim, and the same shall have been found satisfactory to you,
and should any such.application be made prior to the submission of the
proof and your favorable finding thereon, you will reject the application, so advise the applicant, and inform him that he acquired no right
thereby under said joint resolution.
2. After application received according to the foregoing rule, you
will note upon your records in pencil that the same has been fled, and
transmit it together with the testimony filed in support thereof, and the
final proof submitted and found satisfactory by you, as above, accompanied by your report, and await further instructions.
3. Thereafter you will allow no filing or entry for the land covered

by the claim sought to be perfected until ecision of this office on the
pending application.
4. You will be careful to distinguish between an application under
said joint resolution for an extension of time for payment, and an application for leave of absence under the act of March 2, 1889, the subject of circulars of 8th March, 1889, 8 L. D., 314, and September 19,
1889, 9 Li.D., 433, which are still in force.

Very respectfully,
LEWIS A. GOFF,

Commissioner.

Approved:
JOHN W. NOBLE,

Secretary.

MINING CLAIM-StTRVEY-MINERAL

MONUMENT.

EUGENE MCCARTHY.
The general rule as to the connection of a mining claim with the public surveys is
not abrogated by the departmental decision heretofore rendered in this case.

Secretary Noble to the Comnissioner qf the General Land
15, 1892.

ffice,March

I am in receipt of your letter of February 19, 1892,referring to departmental decision of January 27,1892,in the matter of the Kendall.
Mountain Placer (14 L. D., 105). In that decision it was held that the
omission in the published notice of the line directly connecting said
claim with the Silverton monument was immaterial, inasmuch as said
notice showed that said claim was sufficiently connected with said monu-

ment by being connected with a corner of the Silverton townsite, which

was also a corner of the Clemmons placer, both patented, which corner

was directly connected with said monument; and that this secondary
connection with the Silverton monument was a substantial

compliance
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with the general rule as to the connection of the survey of a mining
claim with a mineral monument. It was not the intention of that decision to abrogate the general rule, but to show that in that particular
case there was a sufficient compliance with that rule.

No instructions are deemed 'necessary.
OKLAHOMA TOWNSITE-TRUSTEES-1'AITENT.
INSTRUCTIONS.
The issuance of patent to townsite trustees is not a disposition of the governmete
title, but a conveyance thereof, in trust, to be held under the direction of the
Secretary of the Interior.
The Attorney General Will be requested to direct the proper district attorney to ap2 X
pear on behalf of said trustees, if judicial proceedings are instituted to control
their action in the disposition of title.

First Assistant Secretary Chandler to the Comnissidner of te General
Land Office, jlarch 25, 1892.

I am in receipt of your letter of February 25, 1892, inclosing a letter,
from John Foster, chairman of board No. 6, Oklahoma townsite trustees,
dated February 1, 1892,and asking for instructions as to the proper
answer that should be given to the questions asked in Mr. Foster's
letter.
Said letter states that the townsite trustees are in receipt of patents
for the tracts included in-the entries of East Guthrie and Capitol Hill
townsites, and that they expect actions will be comnenced by the homestead claimants against them for the purpose of procuring a judicial
declaration that the trustees are holding the legal title in trust for the
homestead claimants, and for a decree directing them to transfer to said
claimants the legal title to said tracts.
It is further stated in said letter that,It has been suggested to us that the U. S. Attorney has been directed to take care
of this matter, but if that is so, we have no official notice.
We can not understand in what manner the government is interested after the'
issuance of the patent, and after the United States has parted with the title, and
particularly to the extent of furnishing attorneys and paying expenses incident to
litigation without surchalrging the sami upon the occupants.
We are. now nearing the point where under our instructions we must levy the assessment upon the lots, and therefore we ask1st. Shall we levy for the expenses incident to this litigation?
2nd. About what amount shall we levy?
3rd. Shall we select and employ counsel, or will the government relieve us of that
burden?

In answer to your communication I have to state that by the act of
Congress approved May 14, 1890 (26 Stats., 109), special provision was
made for townsite entries of lands in Oklahoma. Section one of this

act provides that certain portions of the public lands in Oklahoma may
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be entered as towasites for the use and benefit of the occupants thereof
by three trustees to be appointed by the Secretary of the Interior for
that purpose, and when the entry shall have been made the Secretary
of the Interior shall prescribe regulations for the guidance of the trustees in the proper execution of their trust.
Section two prescribes what shall be taken as evidence of occupancy

by lot claimants.
Section three relates to conveyances of church lots, and section four

directsThat all lots not disposed of as hereinbefore provided for shall be sold under the
direction of the Secretary of the Interior for the benefit of the municipal government
of any such town, or the same or any part thereof lay be reserved for public use as
sites for public buildings, or for the purpose of parks, if in the judgment of the Secretary, such reservation would be for the public interest, and the Secretary shall
execute proper conveyances to carry out the provisions of this section.

Section six prescribes the manner of adjudicating the entries, and
directs that ' when final entry is made, the title of the United States
to the land covered by such entry shall be conveyed to said trustees for
the uses and purposes herein provided."
Section seven provides that the trustees appointed by the Secretary
of the Interior shall have power to administer oaths, to hear and determine all controversies arising in the execution of said act, and they are
required to "keep a record of their proceedings which shall, with all
papers filed with them and all evidence of their official acts, except conveyanees, be filed in the General Land Office,and become part of the
records of the same." The trustees, by said section, are allowed such
compensation, clerk hire and traveling expenses as the Secretary of the
Interior may authorize, not exceeding a certain amount.
On June 18,1890,instructions were issued by me to guide the trustees
in the execution of their trust. (10 L. D., 666.) Among other things,
appeals were directed to be allowed to interested parties from any.
judgment made by said trustees, etc.
On May 8, 1891 (12. L. D., 612), the above paragraph

of instruction

was amended by adding thereto the following,and a failure to appeal as herein provided shall not be construed as a waiver of, or
to prejudice the rights of either party, nor held to preclude suits in the courts in case
the party entitled to appeal desires to proceed in that manner for the purpose of settling the title to the lot or lots in controversy.

A complete history of the legislation of Congress, and the adjudication of the courts on the subject of the disposal of the public lands, may
be seen in the additional instructions under the act in question. (13
Li. D.,

9)

These last named instructions were given mainly to show that that
part of my instructions found in 10 L. D., 666, directing the allowance
of appeals from a jdgment of the trustees, was maintained by pre
cedent.

DECISIONS RELATiNG TO THE PUBLIC LANDS.

297

It seems to me, if the instructions heretofore given are correct, and
such as are authorized under the act, it followsthat the views taken by'
the townsite trustees, that the government is not interested after the
patents have been given said trustees, are incorrect.
Section four of the act in question provides that after the lot-holders
have received deeds from the trustees, the surplus lotswithin the townsite shall be sold under the direction of the Secretary of the Interior
for the benefit of the municipal government, or he may reserve the
same, or any part thereof, for public use, etc.

This provision, directing me to dispose of sirplns property, has reference to the property inside the towasite remaining after the trustees
have deeded the lots to the holders thereof. Of course, the trustees
have no authority to make deeds for any of these lots urntil, in pursuance

of the provisions of the act under which they were appointed, they have
received from the government the patents for the lands..
By reference to said section four it will be noticed, not only that the
Secretary of the Interior is authorized to dispose of surplus lots and
property, or to reserve the same for public parks, but that he " shall
execute proper conveyances to carry out the provisions of this section."
If, as intimated by the trustees, title passed from the government
when the patent for all the lands within the townsite entry was issued
to the trustees, the Secretary of the Interior would be powerless to
"execute proper conveyances, etc.", or, in fact any kind of conveyances.
The purpose of the act was to afford a speedy way by means of
trustees, in which townsite claimants could secure their homes. The
act makes all these cases special, and the trustees are to take and hold
the title of the government under the direction of the Secretary of the
Interior, merely for convenience. If this was not true, the act would
not have provided that under the direction of the Secretary the surplus
lands should be disposed of.
The trustees appointed under this act are trustees of the government
for the purpose of carrying out the trust created by the act, and from
the general scope of the act,, I think it is clear that Congress intended
that this Department, charged by general law with the disposal of the
public domain, should exercise a supervisory control over the execution
of said trust
The issuance of patents in such cases is not technically a disposal of
the land; it only placed the title in such a condition that it might be
conveniently transferred and the land be disposed of to actual holders
under the townsite law.
The title of the government does not actually pass until the trustees
have conveyed the lands to the individual owners, and up to that ,time
the United States has jurisdiction thereover. These trustees are appointed by the government for the purpose of carrying out the trust
declared by the act. They are engaged in the public service, and if

298

DECISIONS

RELATING

TO THE

PUBLIC

LANDS.

attacked in the courts should be defended by the United States attorneys.
Entertaining these views, I do not deem it necessary to formulate
answers to the questions propounded by Mr. Foster. You will direct
him that if suit be entered against the townsite board, he will at once
notify you of the fact, and when you have called the attention of the
Department thereto, the Attorney-General will be requested to direct
the proper district attorney to appear Oii behalf of said board. The
letter of the 19th of February, 1892,to the Secretary of the Townsite
Board No. 2, Oklahoma City, referred to by you, is hereby recalled.

ABANDONED

MTLITARY RESERVATION-IMXPROVEMENTS.

FORT CRAWFORD.
The improvements on an abandoned military reservation may be sold separately
under section 3, act of July 5, 1884, where the lands on which they stand are
not subject to disposition under said act.

Secretary Noble to the Commissioner of the General

Land

Office,March

1S, 1892.

By letter of December 30, 1891, you asked to be instrLeted as to
what disposition shall be made of the buildings pertaining to the Fort
Crawford military reservation, and the lands surrounding them.
It seems this reservation, which was created by:executive order of
March 12, 1884, embraced something over eight thousand acres of land,

all within the limits of the Ute Indian reservation in Colorado. A
portion of the military reservation was abandoned by the authorities
and turned over to this Department by the Presidetzs order of July
22, 1884. As to those lands, it was held that they did not come within
the scope of the act of July 5, 188#, (23 Stat, 103) providing for the dis-.

position ot abandoned military reservations, but were to be disposed
of under the act of June 15, 1880, (21 Stat., 199) making provision for

the disposition of the lands in said Ute Indian reservation.
'Bryant,

(L. V.

3 L. D., 296).

By the President's order of October 2,1890, the remainder of the lands
in said military reservation were turned over to this Department for
disposition under the act of July 5, 1884 supra. Upon the suggestion
of this Department in letter of October 9, 1890, that these lands could
"only be disposed of under the act of Congress of June 15, 1880," the

order was so changed as to read " for disposition under the act of July
5, 1884, or as may be otherwise provided by law."

You now ask to be instructed as to what disposition shall be made of
the buildings pertaining to said post, and the lands surrounding them,
but express no opinion on the premises and make no suggestion. It
would be of great assistance if, in matters of this kind, you would give
your views on the questions involved.
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A question very similar to the one here presented arose in connection
with the disposition of the land within the Fort Dodge military reservation. The holding of your office that such part of said reservation
as was made up of Osage Indian lands could be disposed of only under

the act of May 28, 1880, (21 Stat., 143) and the action directing the
local officers to allow filings therefor under said act, "with the exception, however, of tracts upon which buildings Wereerected by the government for military purposes are located,>'which tracts were declared
to be reserved. from disposal until such buildings should be appraised
and sold was approved by this Department. Hiram Wing (10 I. D.,
602). That decision not only recognized the authority to reserve from
disposal the land upon which such buildings stood, but also the authority to sell such buildings. It was said:
Section three thereof (act of July 5, 1884) directs the Secretary of the Interior to,
cause such buildings to be appraised and sold to the highest bidder for cash.

Said section three provides first for the appraisement of improvemeuts, buildings, etc., and the sale thereof, together with the- tr-act or
lot on which they stand, by the Secretary of the Interior. and then provides as follows:
or he may in his discretion, cause the improvements to be sold separately, at public
sale for cash, at not less than the appraised valuej to be removed by the, purchaser
within such time as may be prescribed, first giving the sixty days public notice before provided; and if in any case the lands and improvements, or the improvements
separately, as the case may be, are not sold for want of bidders, then the Secretary
of the Interior may, in his discretion, cause the same to be re-offeredfor sale, at any
subsequent time, in the same manner as above provided or may cause the same to be

sold at private sale at not less than the appraised value.

The provisions of this act are broad enough to include the disposition of buildings situated as these in question are, and the fact that
the land upon which they stand may not be sold with them is sufficient
reason for the exercise of the discretion of the Secretary to cause the
sale of such improvements separately. You are therefore instructed
that said buildings and improvements will be disposed of under the
provisions of said act of July 5, 1884, quoted above, and you will take

such steps as may be necessary to that end.
PROCEEDINGS BY TE

GOVERNAENT-PREFERENCE

RIGHIT.

BAR.BOUR . BONNEY ET AL.
It is a condition precedent to the acquisition of a preference right of entry under
section 2, act of May 14, 1880,that the contestant shall pay the fees of the land
officein the proceedings that result in cancellation.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, March 23,-1892.

I have considered the appeal of George H.' Barbour, from your decision dated February 7, 1891, rejecting his claim for the S of seetion 21, T. 21 N., B. 4 E., Helena, Montana, and allowing Lewis B.
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Bonney to make homestead entry of the SW A,and Thomas F. Burns
to make homestead entry of the SE i of said section, wider their several applications

filed in the local office on October 21, and rejected

two days later by the local officers "for the reason that one George H.
Barbour has a preference right of entry by virtue of having initiated
contest proceedings prior to action of the government."
It appears that said tracts were covered by a desert land entry of
one Henry O'Hagan, which was canceled by your office on October 18,

1890,and hence were open to the homestead applications of Bonney
and Burns, subject to the legal rights of any other persons.
The local officers rejected the homestead applications because said
Barbour had a preference right of entry, on account of having initiated
contest proceedings against said desert entry "pprior to proceedings by
the government." This was clearly error on the part of the local officers, for it appears that said Barbour did not contest said desert entry,
but the same was canceled by your officeupon proceedings initiated by
the government. It is insisted by Barbour that he offered to contest
said desert entry, but was dissuaded from doing so by the register, because the entry could be canceled more quickly by proceedings by the
government and at less expense. Conceding this to be true, Barbour
could acquire no preference right by any proceedings initiated by the
government, and without any expense to him. It is one of the condi.
tions precedent to securing a preference right of entry under section 2
of the act of May 14, 1880 (21 Stat., 140), that the contestant " has
paid the land officefees," in the contest which results in the cancellation of the contested entry. There is no pretense that Barbour paid a
cent of fees, and the fact, if it be a fact, that the register dissuaded
him from contesting said desert entry, on account of the expense,
and he acquiesced in said advice, can give him no preference right of

entry over the homesteaders Bonney and Burns. If the latter are not
acting in good faith, their entries, when allowed, may be contested by
any one under the rules of practice prescribed by this Department.
No error is shown in your decision, and it is therefore affirmed.

RAILROAD GRANT-INDIAN

OCCUPANCY-SETTLEMENT

RIGHTS.

SCHULTZ V. NORTHERN PACIFIC R. R. CO.
No settlement rights can be -acquired on land sbject to Indian occupancy, and
where lands in such condition fall within the grant to the Northern Pacific, the
title thereto passes to said company subject to such occupancy.

of- the General
First Assistant Secretary handler to the Comnmissioner
Land Offce, March 24, 189.S

I have conzidered the case of lelmuth Schultz v. Northern Pacific
R. R. Co., on appeal from your decision of November 15, 1890, involving
the NE. of the NE. , Sec. 15, T. 135 N., R. 53 W., Fargo land dis-

trict, North Dakota.
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It appears that on October 29, 1881, Schultz made entry under the
homestead. law of the SE. i of Sec. 10, town and range as above, and

that on February 23, 1882,final certificate was issued and subsequently
the entry was patented to him.
December 27, 1889, the local officers transmitted

to you the verified

petition of Schultz asking for perlInissiollto surrender his patent, relinquish the NE. 4 of the SE. I of Sec. 10, embraced therein, and amend
his entry, taking in lien of the tract relinquished the NE. 1 of the NE,
Sec. 15, same town and range, as above.

iof

He set forth in said petition that he had valuable improvements upon
the tract in section fifteen, and had established his residence on the
said tract in 1869. In view of said allegations, you, o January 14,
1890,on account of said tract being within the grant to the Northern
Pacific railroad, directed that a hearing be had to ascertain the rights
of the respective parties.
The local officers decided in favor of the applicant on the ground of

occupancy and settlement upon the land prior to survey, and the location of the railroad grant, and recommended the petition to be allowed.
You reversed the action of the local officers and declined to allow the

relinquishment and amendment to be made, on the ground that the
land in section fifteen, was within the granted limits of the Northern
Pacific railroad, whereupon the petitioner appealed.
The land in question, viz., the NE. 4 of the NE. I, Sec. 15, and other
lands in North Dakota, were within what was known as the Indian
country.

Under date of July 2, 1864 (13 Stat., 365), Congress con-

ferred a grant to aid in the construction of the Northern Pacific railroad, and on February 21, 1872, a map' of general route was filed and

the lands embraced in said grant withdrawn from settlement, entry or
sale

At the time said act was passed, the Indian title was not extinguished and the Indians had the right of occupancy and use of the
land subject to the dominion and control of the government. The railroad company could only take the lands granted subject to this right of
occupancy by the Indians, and such right could not be interfered with
or determined, except by the United States. No private individual
could invade such rights and be protected by. the government.
The right of the United States to dispose of the fee of lands oceupied by Indians has always been recognized by the United States
supreme court from the foudation of the government. Beecher v.
Wetherby (95 U. S., 517-525).

Therefore the fee to the lands being i the United States, the act of
1864, operated to pass the salme to the railroad company subject of
course to the sufrictuary right of the Indians.
Congress in the grant to the company not unmindful of the Indian
title to the lands granted, stipulated for its extinguishment as rapidly
as public policy and the welfare of the Indians would permit; therefore

302

DECISIONS

RELATING

TO THE PUBLIC

LANDS.

in compliance with this pledge the United States by various steps procured the relinquishment of the Indian title and thus the grant to the
railroad company was relieved of the Indian claim.
This case appears to be identical with that of Bnttz v. Northern Pacific R. R. (119 U. S., 55), i which the coart held in effect that while
the Indian title was in force no settlement rights could be initiated and
that as soon as the same were extinguished the rights of the railroad
attached to the granted lands.
In the case under consideration Schultz clai as to have settled upon
and occupied the land in 1869,five years after the grant to the railroad
company was made, and while the right of the Indian occupation was

still intact. The appellant could not initiate any right to the land in
question so long as the Indian title remained unextingaished, and when
it was extinguished the right of the company attached to the alternate
sections and the appellant could never afterwards acquire any rights
against the company by virtue of his alleged settlement.
Your decision rejecting Schultz's petition to amend his entry is
ffirmed.
UNITED STATES V. SMITI.

Motion for review of departmental decision of November 11, 1891,
13 L. D., 533, denied by Secretary Noble, March 25, 1892.

SISSETON

AND WAUPETON

INWDtANLANDS.

CIRCULAR.
DEPARTMHENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., March 22, 1892.
REGISTERS AND RECEIVERS,

Fargo, North Dakota,and Watertown,South Dakota.
GENTLEMEN:In view of a proclamation to be hereafter issued by
the President, opening to settlement and entry the unallotted lands
embraced within the limits of the Sisseton and Walipeton (Lake Traverse) Indian reservation, in the States of North Dakota and South Dakota, you will consider sections 28 and 30 of the act of Congress approved March 3, 1891 (26 United States Stats., 1039), which read as fol-

lows:
Sec. 28. That any religious society or other organization now occupying under
proper authority any of the lands by said agreement ceded, sold, relinquished. and conveyed shall have the right for a period of two years from the date hereof within
which to purchase the lands so occupied not exceeding one hundred and sixty acres
in any one tract at. the price paid therefor by the United States under said agreement.
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Sec. 30. That the lands by said agreement ceded, sold, relinquished, and conveyed
to the United States shall immediately, upon the payment to the parties entitled
thereto of their share of the finds made immediately available by this act, and upon
the completion of the allotments as provided for in said agreement, be subject only
to entry and settlement under the homestead and toivlnsite laws of the United States,
excepting the sixteenth and thirty-sixth sections of said lands, which shall be reserved for comnon school p1r1oses and be subject to the laws of the State whereib
located:
Provided, That patents shall not issue until the settler or entryman shall have paid
to the United States the sum of two dollars and fifty cents per acre for the land
taken up by such homesteader, and the title to the lands so entered shall remain in the
United States until said nioney is duly paid by snch entryman, or his legal rpresentatives, or his widow, who shall have the right to pay the money and complete the
entry of her deceased husband in her own. name, and shall receive patent for the
same.

Any religious society or other organization wishing to purchase any
of these lands for religious uses, must make proof after six weeks advertisement, of its proper occupancy of sudh lands o1 March 3, 191,

and pay for the same, at the rate of two dollars and fifty cents per
acre, within two years from the date aforesaid, such being the price,

time and terms of payment thereof fixed by the Honordble Secretary of
the Interior under section 35 of said act.
No other applicant will be allowed to make an entry of these lands,
who does not possess the qualifications required in the case of an or-

dinary homestead entry under existing law, except in cases of townsites. The homestead applicant must reside upon and cultivate and
improve the tract embraced in his entry for the full term of five years,
except in case of commutation under section 2301, Rev. U. S. Stats., as

amended, but the rights of honorably discharged soldiers and sailors
in the late war, as defined in sections 2304 to 2309 of the Revised Stat-

utes of the United States, are not abridged by'the section 30, of the act
recited, except as to the payment required therein.
The sum of 2.50 per acre must be paid by each settler at the time
of making final proof, for the land taken in addition to the fee and commissions on double minimum land provided by law.

The lands' in North Dakota will be attached to the land office at
Fargo, North Dakota, and those in South Dakota will be attached to
the'land office at Watertown, South Dakota.
The new survey of the seventh standard parallel or boundary line
between the States of North and South Dakota, across the Lake Traverse reservation, makes it necessary to have certain supplemental surveys made showing the connections of the previous township and subdivisional surveys with the new boundary in order that amended plats
may be prepared showing the areas of the fractional lots adjoining the
boundary, and north and soutththereof.
Until such supplemental surveys shall have been made and amended
plats prepared, it will not be possible to state definitely the areas of,
or to properly describe the tracts along the boundary, which fall respectively within the Fargo and Watertown districts. The N. J of the N. i

304

DECISIONS RELATING TO THE PUBLIC LANDS.

of sections 28, 29 and 30, township 129, range 49, and sections 25 to 30

inclusive in township 129, ranges 50 to 54 inclusive should, therefore,
be withheld from entry until such time as the supplemental surveys
above referred to shall have been made, and the amended plats thereof
filed in your offices.

The townsite laws referred to in the thirtieth section of said act and
generally made applicable to these lands are embraced in sections 2380
to 2394 of the Revised Statutes, inclusive, which, together with the nee-

essary instructions, were published in circular form by this office,under
date of July 9, 1886 ( L. D., 265).

Of the three separate and distinct inithods thus provided for the acquisition of title to public land for to^irsite purposes, the first (sections
2480 and 2381) is exercised only in rare and exceptional instances. And
the second method (sections 2382 to 2386, inclusive) has fallen into dis-

use because of the fact that the third method (sections 2387,2388 and
2:389)is more speedily, unlimitedly and economically advantageous to

the town-lot claimants in the matter of acquiring titles. Concerning
the requirements to be complied with in making an entry under said
third method, which you will recommend to be employed in all cases,.

nothing remains to be said i addition to what is set forth in the abovecited circular, except that the minimum price of these lands, for townsite as well as for homestead purposes, is two dollars and fifty cents per
acre. The ordinary homestead and cash blanks will be used for original
and final homestead and townsite entries under the foregoing act, refereuce being made thereon to the act of March 3, 1891,Lake Traverse.
lands.
In addition to the usual affidavits required of homestead applicants,
must be one stating that the applicant did not enter upon and occupy
any portion of the lands described and declared open to entry in the
President's proclamation dated (insert date of proclamation) prior to
12 o'clock, noon, of (insert date when lands are opened to settlement)..

You will not open a new series of numbers for these entries.
A schedule of lands within the Sisseton and Wahpeton (Lake Traverse) Indian reservation, in the States of North and South Dakota,
having been published by this Department on February 8, 1892, (additional copies of which may be had upon your application), it is deemed
unnecessary to reprint said schedule in connection herewith.
These instructions it must be understood, are not to be acted upon
by you for the allowing of entries, nor will settlement be admissible,.

until after the time which shall be fixed therefor in the President's.
proclamation to be hereafter issued as first above stated.
Very respectfully,
THOS. H. CARTER,

Commissioner..

Approved:
JOHN W. NOBLE,

Secretary.
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ENTRY-MORTGAGEE.

V. CATUFFMAN ET AL.

A second homestead entry under section 2, act of March 2, 1889,cannot be held to
relate back to a former entry of the same tract, and thus affect a re-instatement
of said entry.
A mortgagee is not entitled to plead the status of an innocent purchaser without
notice where there is a contest of record at the date of the execution of the mortgage.

FirstAssistant Secretary Chandler to the Commissioner of the General
Land Office, March 26, 1892.
On October 28, 1886, Asher Cauffman made commutation cash entry
(No. 3449) for NE , section 30, T. 3 N., R. 32 W., at McCook, Nebraska.

His original homestead entry for said and was made June 4, 1884,
which was under contest made by Allen J. Blackwood at the date of
said entry.
On said October 28, 1886,Caunman mortgaged said land to Frederick
Ripley to secure a note of about $400.
On May 21, 1889, said entry was canceled for non-compliance with.
the law as to residence.
On April 9, 1890, (auffman made homestead entry (No. 9548) for said
land under the second section of the act of March 2, 1889 (25 Stat., 854),
and the act of May 1.4, 1880 (21 Stat., 140). The said Blackwood failed
to exercise his preference right under said last mentioned act, and is no

longer in the case.
On August 7, 1890,said Asher Canffman relinquished his entry to the
United States, and on the same day his son, Simon E. Cauffman,made
homestead entry (No. 9659)for said tract.
On August 26, 1890,said Frederick Ripley filed in the local officehis
affidavit and motion that you re-instate and pass to patent the said
commutation cash entry of Asher Cauffman,on the ground that his
homestead entry (No. 9548)having been allowed under the act of May 14, 1880,the right related back and perfected the final proof submitted by the entryman, consequently the entryman could
not thereafter relinquish said homestead while the conveyance of the land by mortgage to this applicant and others remained unsatisfied and of record.

This motion was denied by you October 4, 1890, and on motion for
review, you re-affirmed that decision by your letter of January 23, 1891.

An appeal now brings the case before me.
The contention of the mortgagee in this case cannot be sustained.
The third section of the act of May 14, 1880,does not apply to an original entry which has been forfeited and canceled for non-residence.

The second entry of Cauffman (No. 9548) cannot be made to have the
effect of relating back and re-instating the former entry.
Asher Cauffman exercised a right recognized by the first section of
said act of May 14, 1880, when he relinquished

14561-vOL14-20

his second entry, and
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the land was then " open to settlement and entry without further action
on the part of the Commissioner of the General Land Office,"by the
express provision of said section.
When Cauffman made his mortgage he had only an equitable title to
said land, against which a contest was then pending, which was liable
to be decided against him. As this contest was a matter of record at
the local office, Ripley is chargeable with notice of its pendency. He
is not an innocent purchaser without notice. Murphy v. Sanford (11
L. D., 123).

He is a conditional incumbrancer, to whom the doctrine of caveat
emptor applies, and has no rights not earned by the entryman. George
Hague, et. al. (13 L. D., 388).
Your judgment is affirmed.

CONTEST-ACTION

OF LOCAL OFFICE-RELINQUISHMENT.

BRowN v. HENDERSON.
The failure of the local officers to take appropriate action upon an application to
contest an entry does not impair the right of the contestant.
The right of a contestaht to proceed against an entry is not defeated by its subseqlent relinquishment.
A relinquishment inures to the benefit of a contest if filed as the result thereof.

First Assistant Secretary Chandler to the Commissionerof Land Office,
M1arch 28, 1892.

On November 5, 1885, Lewis F. Pate made homestead entry (No.
4841) for the NE , section 25, T. 2 N., R. 32 W., at McCook, Nebraska.
On February 15, 1887, George E. Brown filed affidavit of contest

against said entry, alleging abandonment by Pate, which was held subject to a previous contest by Burdett Lufkin against said entry on the
same ground.
On April 2, 1887, Luf kin's contest was dismissed for his non-appearance, on motion of said Brown, and the local officers, instead of issuing

notice upon Brown's affidavit of contest, inadvertently sent it to your
officewith other papers.
On May 9, 1887, William Henderson filed Pate's relinquishment

of

his entry, and was allowed to make homestead entry (No. 7591) of said

tract.
On June 25, 1887, said Brown filed homestead application for said
land and affidavit, claiming preference right under his contest. His
application was rejected on account of Henderson's entry, and an appeal was taken by Brown July 10, 1887.
By letter of July 30, 1888, you held that Brown's contest inured to
his benefit, and allowed him thirty days to apply to perfect his entry
after notice, and ordered that Henderson should show cause why his
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entry should not be canceled as in conflict with Brown's preference
right. Thereupon Brown again applied August 6, 1888,to make homestead entry of said tract.
On September 10, 1888,hearing

was had before the local officers

when the parties appeared and testimony was submitted.
On September 21, 1888, the local officers decided the contest in favor

of Henderson.
An appeal was taken by Brown, and by your letter of October 22,
1890,you reversed their decision, held the entry of Henderson for cancellation, and allowed Brown to perfect his entry. On February 10,
1891, you re-affirmed your decision on motion for review.

An appeal now brings the case before me.
The specifications of error allege, inter alia, that the Commissioner
erred in his finding that by Brown's affidavit of contest, upon which no
summons ever issued, and of which Henderson had no knowledge,
Brown acquired a right as against Henderson, an actual settler on the
tract.
The records show that Pate's relinquishment is written upon the back
of the receiver's duplicate receipt (No. 4841),issued to him at the date
of his entry, and that his execution of it was acknowledged before a
notary public December 23, 1886, which affords indirect evidence that

he had then determined to abandon his entry whenever be. could sell
out. As Lafkin made default of appearance on April 2, 1887,when the
hearing between him and Pate was to be held, it shows, in absence of
any explanation, that his contest was not in good faith. It follows that
Brown was the only bonafide contestant of Pate's entry.
On April 2, 1887, Brown filed a motion with the local officers that

notice issue, on his contest affidavit of February 15, 1887,to said Pate
for a hearing, Lufkin's contest having been then dismissed. This motion
was apparently neglected.

The negligence of the local officers to take

appropriate action upon Brown's application to contest did not impair
his rights.

Hawkins v Lamm (9 L. D. 18).

Brown's right to proceed under his contest could not be defeated by
the subsequent filing of Pate's relinquishment. Webb v. Loughrey (10
L. D., 302).

The evidence adduced at the hearing by Brown shows that Pate
finally abandoned the land in March 1887,the next day after a conversation between one of Brown's witnesses and Elias Cottrell, who
was one of Pate's fiends, in which the latter was informed of Brown's
contest.
It is a fair presumption, under the circumstances, that Pate's final
abandonment of the land and subsequent sale or surrender of his relinquishment were occasioned by Brown's contest, and therefore that
Brown was entitled to his preference right under the act of May 14,
1880(21 Stat., 140). Pate's relinquishment was put into Cottrll's hands,
who sold it to Henderson for the latter's note, which was unpaid at the
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date of the hearing, fom which inferences might be drawn as to the
bona fides of the transaction. However, I do not see how the right of
Brown can be ignored. It must take effect by relation as of the date
when his contest affidavit was filed

Westenhaver

v. Dodds (13 L. D.,

196).

As his affidavit was filed February 15, 1887, ad Henderson did not
make entry till May 9, 1887,the former's application to enter should be
allowed, and the latter's entry should be canceled.
Your judgment is affirmed.
AUNING CLAIAMJLTDICIAL PROCEEDINGS.

SILVER KING LODE.
On the termination of ji dicial proceedings the local office should make the entry
conform to the ecree of the court, and the entry should not e allowed in the
absence of the judgment roll.

First Assistant Secretary Chandler to the Commissioner of the General
Land

Qfflee, iliarch 29, 1892.

On July 13, 1885, the owners of the Silver King Lode (survey No.

4746), filed an adverse claim against the application for a patent made
by the owners of the Sanquoit Lode (survey No. 3924), at Glenwood
Springs, Colorado, for a part of the land claimed by both of said parties.
Suit was brought by the adverse claimants in the district court of
the fifth judicial dis trict of Colorado, to determine the question of the
right of possession of said land in conflict.
In July, 1886,-said court rendered judgment by stipulation of the attorneys for said parties, by which the northerly part of said land in
conflict, containing 2.64 acres, was awarded to the owners of the Silv-er King Lode, and the southerly part, containing 1.67 acres, was
awarded to the owners of the Sanquoit Lode.
On December 23, 1887, the owners of the Silver King Lode made

application for a patent, including the 1.67 acres awarded to the San
quoit Lode, and on June 25, 1888,were allowed to enter the same(mineral entry No. 166).
On July 26, 1888, the owners of the Sanquoit Lode made application
for a patent exlusiveof conflict with surveyNo. 4746, 3.96 acres," and

on December 18, 1888,were allowed to enter the saine-(mineral entry
No. 188).

By your letter of February 6, 1891,to the local officers, you held it
was error on their part to allow the claimants of the Silver King Lode
to enter all of said land in contest and covered by said judgment, and
held their entry for cancellation to the extent of said 1.67 acres. This
judgment was reaffirmed by you on March 31, 1891, and April 27, 1891,
on motions for review.
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An appeal now brings the case before me.
The judgment of the court in mineral cases is made conclusive upon
the parties by section 2326, Revised Statutes of the United States,
which provides, inter alia, thatAfter suchjudgment shall have beenrendered,the rartyentitled to the possession
of the claim, or any portion thereof, may, without giving further notice, file a certified copy of the judgment roll with the register of the land office . . . whereupon the whole proceedings and the judgment roll shall be certified by the register
to the Commissioner of the General Land Office,and a patent shall issue thereon for
the claim, or such portion thereof as the applicant shall appear, from the decision of
the court, to rightly possess.

It appears that a copy of the judgment-roll in this case was not filed
-with the register by the owners of the Silver King Lode when their
entry was allowed; It was error on the part of the local officers to
allow said entry in the absence of the judgment-roll. It was their duty
to make the entry conform to the decision of the court, as shown by
such judgment roll, and then transmit the same to your office,in order
that the patent might also conform to it, as provided by the statute.
It is contended in this case that a suit has been brought to set aside
said judgment, because the stipulation upon which such judgment was
rendered was unauthorized by these claimants; and a record is transmitted of a suit brought to vacate and set aside said judgment, in
which it appears that the defendants made default of appearance. But
this record does not show that the former judgment has been in fact
vacated and set aside; and if such were the case it would not help these
claimants, for it would then appear that the adverse claim had not been
decided, but is still to be adjudicated. The said judgment cannot be
attacked collaterally in this Department, so long as it is outstanding
and in force, if the Court had jurisdiction which rendered it. Nettie
Lode v. Texas Lode (14 L. D., 180, 185).

In this case its jurisdiction has been practically admitted by these
claimants by bringing suit to set aside the judgment on other grounds.
Your judgment is affirmed.

PRE-EMPTION ENTRY-SECTION

260, REVISED STATUTES.

BROWNLEE i. SHILL.
A settler who has received final homestead certificate for a tract is not within the
second inhibition

of section 2260 R. S., where a subsequent

government

survey

'brings his improvements within the lines of an adjacent tract, anti he files therefor under the pre-eiption law.

Secretary Noble to the Commissioner of the General Land Office, Alarch
29, 1892.
On the 29th 'of September, 1884, William El. Shill filed his pre-emp.
tion declaratory statement for the SE i of Sec. 18, T. 20 S.,R. 17 W.,
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Larned. land district, Kansas, and on the 10th of March, 1887,Nancy
M. Brownlee made timber culture entry for the same land.
After giving due notice by publication, with special notice to Brownlee, Shill submitted his final proof at the local office on the 13th of
June, 1887. Brownlee filed a protest against said final proof, alleging
that Shill was not a qualified pre-emptor when he made filing for the

land.

Shill and his final proof witnesses were cross-examined by the

counsel for Brownlee, as were also several other witnesses produced
by him. No evidence was offered by Brownlee.
A motion in behalf of Shill was made before any evidence was taken,

to dismiss the protest, on the ground that it did not allege facts sufficient to invalidate said proof, that it was not corroborated by any witnesses, and that the timber culture claimant was a sister and member
of the family of the register of the local land office. The motion was
overruled, and upon being renewed at the close of the evidence, was
again overruled, to which ruling an exception was taken by Shill's
counsel.

In a decision dated December 6, 1887,the register found in favor of
his sister, and held for rejection the final proof of Shill, and for caneellation his pre-emption filing.

The receiver, ina decision dated May 28,

1888, stated that the testimony-clearly showed such an amount of natural growing timber on the section as to place the land in controversy.
clearly within the statute of inhibition, and not 'subject to timber culture entry. He also stated that two applications to contest the entry
of Miss Brownlee had been filed in the local office, one on the ground

that the land was not subject to timber culture entry, on account of the
timber naturally growing thereon; and the other that she had failed to
comply with the requirements of the law under which the entry was
made. He concluded by holding "that the timber culture entry of
Nancy M. Brownlee for the tract in dispute should be held for cancellation, and the final proof of Shill approved, and cash entry allowed
upon presentation of final entry fees as required by law."

There being disagreeing decision by the local officers,you considered the case under rule 48 of Rules of Practice, and rendered decision
therein on the 18th of November, 1890, affirming the decision of the

register, which held the declaratory statement of Shill for cancellation,
and reversing tliattof the receiver, and holding the timber culture
entry of Brownlee intact. An appeal from your decision brings the
case to the Department for consideration.
From the record in the case it appears that Shill, on the 19th of
July, 1877, made homestead entry for the SW 1 of section 18, which
was the quarter section immediately west of the lands in questions
He constructed buildings thereon, and with his family resided upon,
and cultivated the land until 1884, when he made final proof, and received final certificate, and soon afterwards a patent for the land.

On the 20th of July, 1884,the township in which said homestead is
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located, was re-surveyed by the government, which showed that the
buildings, wells, and considerable improvements of Shill were located
on the SE 1 of said section, which tract was then covered by the timber culture entry of one Moses Tall, Jr. The new survey changed the
east and west lines of the section about thirty rods further west, and
the north and south lines about three or four rods further south, and
put about twenty-three acres of Shill's homestead, including his buildihgs, wells, etc., as already stated, into the timber culture entry of
Tall.

The improvements of Shill were not of a movable nature, and in

order to save them, he procured the relinquishment of Tall's entry,
paying him $400 therefor. He filed such relinquishment in the local
office on the 29th of September, 1884, and on that day filed pre-emp-

tion declaratory statement for said land.
The decision of the register states that
was issued on the 20th of April, 1884.
proof was submitted on the 12th of Jne
amination of the records in your office, I

patent for Shill's homestead
It also states that his final
of that year. Upon an exfind that final certificate was

issued on the 12th of June, 1884, and patent on the 20th of April, 1887.

Shill's homestead final proof was made prior to the re-survey of the
township, and up to the time of such re-survey, lie supposed he was
living on the south-west quarter of section eighteen, the land for which
he made homestead entry in 1877. He so testified in his final proof,
and as the section lines were then established and recognized, he testifRedtruly. He was therefore guilty of no perjury or fraud in making
such proof, and when he made the proof and received his final certifi-

cate, he had performed his part of the contract between himself and
the government, relating to the land for which he made entry. He
could then remain upon, or remove from it, as he saw fit, or he might
sell or dispose of the same, if so inclined.

After issuing to Shill a final certificate for the south-west quarter of
section eighteen, the government re-surveyed the township, and took
twenty-three acres from the south-west and put them in the south-east
quarter section. Upon these twenty-three acres were about one thousand dollars worth of buildings and improvements of Shill. The buildings were quite extensive, but were mostly of sod, and could not be
moved, neither could his wells, of which he had two, some thirty odd
feet in depth, properly stoned up..
He testified that he had no desire for any land, except that which he
supposed he had in his homestead, and that he never should have
sought to acquire title to the south-east quarter of the section, had not
the new survey placed his buildings and improvements therein. He
then found that he could procure the relinquishment of the entry of
Tall for that quarter section much cheaper that he could tear down his
buildings which were thereon, and reconstruct them on the south-west
quarter of the section, and he therefore took that course, and paid Tall
$400 for his relinquishment, and made pre-emption filing as stated.
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Section 2260 of the Revised Statutes provides what persons shall not
acquire or enjoy the right of pre-emption, and the second division of
said section reads as follows:
Second. No person who quits or abandons his residence on his own land to reside
'on the public land in the same state or territory.

The first and most important question to be determined in this case
is: Was Shill within this inhibition? Did he quit or abandon his residence on his own land to reside on the public land. He established his
residence on the public lands in 1877. During the first half of the year
1884, certain land which was public in 1877, became his own.

When he

made pre-emption filing for the south-east quarter of section eighteen,
he did not quit and abandon his former residence, but continued to reside in his old home,without any quitting or abandonment. Whatever
moving there was in the case was done by the government, and not
by Shill. Up to the time that the government issued patent for the
laud, it could have raised the question that Shill had never resided upon
the tract for which patent was applied. Previous to that time he had
made the proof required, without faud or falsehood as the case then
stood, and when patent issued, the jurisdiction of this Department over
the land- ceased. That transaction is closed, and its rights and wrongs
cannot be adjusted in any subsequent dealings between the parties. A
proceeding may be instituted to set aside that patent, but this Department has no jurisdiction in cases of that character, which must be determined by the court upon their own merits.
Had Shill purchased his homestead from a private individual, and
afterwards found that he was residing upon public land, would he have
been inhibited from ma-king pre emption filing for the land upon which

he resided? No moving would have been required to make him a resident upon the land for which he filed, and it could not be claimed that
he had quit or abandoned his residence on his own, to reside upon the
public land. I do not understand that the inhibition applies to land
acquired under the homestead act, with any greater force than to land
to which the title is acquired by purchase from a private individual.
Land becomes " his own," when a person secures title thereto by a deed
from his neighbor, or by a patent from his government, and he cannot
leave his residence thereon, to reside upon the public land in the same
state or territory..

He may, however, own a homestead upon which he

is not residing, and establish his residence upon the public land.
In the case at bar, Shill was not residing upon his homestead on the
29th of September, 1884. He therefore did not then remove from his
own land to the public land. He possessed the qualifications required
of a pre-emptor by section 2259 of the Revised Statutes, and was not
included in the inhibited classes mentioned in section 2260.

When he submitted his final proof Shill tendered the two hundred
dollars required, in payment for the land, and he renewed the tender at
the conclusion of the evidence in the case.

His final proof also shows
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a very thorough compliance with the requirements of the pre-emption
law, in the matter of residence, improvements and cultivation, and every
act of his in connection with this land is characterized by the utmost
good faith.
The evidence in the case would justify a conclusion that owing to the
natural growth of timber upon the section, the, land in question is not
subject to entry under the timber culture law. That question, however,
is not before me for determination.
There is no dispute as-to the facts of the case as stated, and after
carefully considering them, my conclusion is that Shill was a qualified
pre emptor when he filed his declaratory statement for the land; that
his final proof should be accepted, and that his administrator should be
allowed to complete the entry, by making payment as required by law.
The decision appealed from is therefore reversed.

This conclusion is arrived at on the peculiar facts of this case, brought
about by the action of the government in changing the lines of survey,
and not by the action of Shill, and the judgment is limited to the facts
in this record.

PRE-E ML'TION-S ECTION 2260, REVISED STATUTES.
MANTLE i. MCQUEENY.
A contract for the purchase of land does not bring the holder within the inhibition
of section 2260R. S., where the title to said land is not in the vendor named in
the contract.

-First Assistant Secretary 07Ctandler
to the Commnissionerof the General
Land Offce, i7Jarclh29, 1892.

I have considered the case of Joseph HI. Mantle v. John HI. MeQueeney,

on appeal by the former from your decision of September 29,

1890 dismissing his protest and accepting the final proof of the latter
for the W of the SE t1 NE of the SW and SE of the NW -, See.
9, T. 2 N., R. 7W., Helena, Montana, land district.
Your decision states the record and testimonyfairly and substantially,
and upon a review thereof I find no reason for disturbing your conclusions.
Counsel for Mantle insist that the contract between McQueeney and
the Northern Pacific Railroad Company for the purchase of section 5
of the same township constitutes him the proprietor of three hundred
and twenty acres of land, and that he cannot, under the statute, (See.
.,

2260 R. S.) pre-empt the land in controversy.
*McQueeney says he has a contract for said section 5. It is not offered

in evidence, nor are its terms given as to payment, nor what payment
has been made. The testimony shows that be was to fence the section
when directed to-do so by the company, and being so directed he had
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fenced it and had grazed stock on it. The record shows that the title
to the land is in the government; that the land is covered by the grant
to the Northern Pacific Railroad Company in its indemnity limits.
McQueeneymay have a contract enforcible in court, if first he shall
pay for the land according to the terms of the contract, and secondly
the railroad company obtains title from the government. It is quite
clear that he is not the present owner or proprietor of the said section 5,
nor has he a contract that can be at present enforced. In Washington
et al.

t.

Ogden (4 U. S., 542, 1 Black, 450), this question was discussed.

Here was a contract to sell certain land, but there was an outstanding
contract with another party for the sale of the same land. This, by the
terms of the latter contract, was to be surrendered and canceled, then
the vendees were to make a cash payment, receive a deed and secure
deferred payments by mortgage. Suit was brought by the vendor
(Ogden) on the contract

for specific performance.

The declaration

averred that the outstanding contract had been surrendered and canceled; that plaintiffs were ready and willing to receive the money and
"to deliver to the defendants a deed for the property" The court
quotes and italicises the words in quotation here, and says
But there is no averment in the earr that the plaintiff had a good and sufficient
title free from all incmbrance, which he was ready and willing to convey.
The legal effect of a covenant to sell is that the land shall be conveyed by a deed from
one who has a good title, or full power to convey a good title. A sale ex vi ternini is
a transfer of property from one man to another. It is a contract to pass rights of
property for money. . . . This defect in the declaration cannot be cured by the
verdict, etc.

I do not see under the above rulings that McQueeneyis the owner of
section 5. He may be obligated to fence and have the right to graze
the land, and may pay taxes on the improvements, but he could not compel the railroad to specific performance as it has not title as yet, nor
could the road compel him to specific performance, as it could not offer

a title that is " free from all incumbrances." He, merely has a contract
for a title which, if all conditions shall be fulfilled, as between the railroad company and the government, and then between himself and the
railroad company, will entitle him to become the " proprietor " of the
land. He now has legal occupancyunder that contract,but has not
dominion of the land to do with it as he pleases, and is not the owner or
proprietor of it.
The judgment appealed from is therefore affirmed.
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RIGHT OF ENTRY.

BARBER V. ROWLEY.
An application to make timber culture entry of a quarter section, filed with a contest, precludes, while pending, the allowance of a similar application filed by another for a different tract in the same section.

First Assistant Secretary handler to the Commissionerof the. General
Land Offlce,i3farch 30, 1892.

On September 13, 1890,you canceled the timber-culture entry of
Simon Goodenough, for the SW. 1 of Sec. 34, T. 8 N., R. 11 W., Los

Angeles land district, California.
The entry was canceled upon the contest of Charles J. Barber. He
was duly notified of the cancellation, and. within thirty days afterward-to wit, on October 2, 1890-he applied to enter the tract by
virtue of his preference right. His application was rejected by the
local officers, because one Warren. E. Rowley had previously-to wit,
on October 9, 1890-been allowed to make timber-culture entry of the
NW. J of the same section.
Your decision of January-15, 1891, holds Rowley's entry for cancella-

tion, in view of the prior and superior right of Barber.
Rowley has appealed to the Department. He concedes that he was
precluded from making entry of the tract contested by Barber, but con. tends there is no law or rule inhibiting his entry of any other tract.
Section 2 of the act of May14, 1880(21 Stat., 140),provides that any
person who has contested, paid the and office fees, and procured the
cancellation of any timber-culture entry shall be allowed thirty days
from notice in which to enter the tract.
Section .1 of the timber-culture act (of June 14 1878, 20 Stat., 113,)

provides that no more than one-quarter of any section shall be granted
under the provisions of said act.
In view of the act last above cited, and of Barber's application, filed

when he initiated contest, to make timber-culture entry of the tract.which application took effect as of the date when filed (Lamb v. Sherman, 13 L. D., 289; Bludworth v. Augustin et a., ib., 401)-Rowley's

application to make timber-culture entry of any portion of said section
ought not to have been allowed. Your decision is affirmed.
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LOCAL OFFICE-SUSPENSION OF BUSINESS-APPLICATION.

JOHNSONV. VELTA.

X

/

1

The Commissioner of the General Land Officemay direct the su ension of all business at a local officethat requires the joint action of the district officers, where
the illness of one of said officers renders him unable to perform the duties of his
office; and no rights can be acquired by an application to enter offered during
such period of suspension.
7
X

?

,First Assistant Secretary Chandler to the Commissionerof the General

'

-10

b

Land Qfice,iarch 30,1892.

May 20, 1890,your predecessor sent the following telegram to the
Tegister of the local office at Fargo, North Dakota: " eep the office
open for information only. Transact no business requiring joint action
of both officers."
This order was due to the sickness of the receiver, which at that time
Tendered him incapable of attending to his official duties.

Just a week subsequent to the date of this order, and while it was in
force, John Johnson applied to make timber culture entry for the SW.
i

of Sec. 12, ''. 131 N., R. 56 W., in said Fargo district.

On the same day, in obedience to said orderythe register returned his
application without action, other than the following letter, enclosed
with the application so returned:
.1return herewith the timber culture application of John Johnson, for SW. J Sec.
12-131-56,without taking any action thereon, for the reason that owing to serious
illness of the receiver, the Hon. Commissioner has directed that the office be kept.
open for information only, and that no business be transacted requiring joint action
of both officers.

This letter was addressed to Skuse and Morrill, attorneys for applicant. Some time after this, the receiver was permanently relieved
from duty, and a successor appointed, and on July 29, 1890, the office

was again regularly opened for the transaction of business. At nine
o'clock A. M., of that day, Ole E. Velta applied to make timber culture entry for the same tract. An hour and fifty-five minutes later,
Johnson renewed his application to enter. On the next day, the local
officers allowed the entry of Velta and rejected that of Johnson.
Johnson

appealed, and your office, by decision of October 1, 1890,

sustained the action of the local officers,and he now appeals to this
Department.
Your decision is based upon the case of Graham v. Carpenter, 9 L.

4, 365.
The cases are not parallel, because in the case at bar both offices
were illed, while in the Carpenter case the office of receiver was
vacant, and so the register could not be considered as his agent in the
performance of the duties devolving by law upon his associate in office.
See the case of Paris Meadows et al., 9-L. D., 41.
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This case must therefore be decided upon principles differing in some

respects from those governing the cases above cited.
The order of the Commissioner to the register, directing him to suspend all business requiring joint action, was directly within the authority given him by statute. See section 2478,Revised Statutes. This
order was in force at the time of Johnson's first application, and theaction of the register in returning the same was entirely proper. Hecould therefore establish no rights by applying to make entry when
entries (which required the joint action of both officers) were not
allowed to be made.

In fact,' the allowance of this entry by the register while such orderwas in force would have conferred no rights upon the applicant. John
Kirkpatrick, 3 L D., 238.

It follows that Johnson lost nothing by failing to appeal from theaction of the register in refusing to receive and note upon the records.
his first application, for no such duty devolved upon the register, because all business, except the imparting of information, was inhibited
by the order, sgpra, of your office. Pending that order, no entries could
be allowed.

When the office was opened for the transaction of business, Velta
was the first to apply to enter this land, and being first his application
was properly allowed.

The suspension of business at the date of Johnson's application was
very unfortunate for him, but the exigencies of the public service can.
not yield to the convenience of individuals.
Your decision is affirmed.

SCHOOL LAND-INDEMvlNITY-CEnTIFICATION.

TONNER V. O'NEILL.
A school indemnity selection of laud subject thereto, according to the- official urvreys,approved and duly certified, precludes the allowance of another selection.
in lieu thereof until such certificatiou shall be set aside by proper authority.

First Assistant Secretary Chandler to the Comissioner of the General
Land

Office April 1, 1892.

On the 3d of January, 1889,P. H. O'Neill made application at the
local land office, Los Angeles, California, to file pre-emption declaratory
statement for the SE. of- Sec. 20. T. 1 S., R. 7 W., S. P. M., which was.

rejected on the ground that the tract applied for was covered by State
lieu selection No. 854, made June 23, 1884, to supply deficiency in school
lands in Sec. 16, T. 1., R. 14 W.

When the said selection came before you for consideration, you held
it for cancellation, on the ground that said deficiency had been provided for by a prior selection by the State, which had been duly ap-
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proved. This decision was made by you on the 15th of April, 1890,
and an appeal was taken therefrom.
O'Neill appealed from the decision of the local officers, rejecting his

application to make pre-emption filing for the land, and on the 15th of
November, 1890,you decided that his application being in the nature
of an attack upon the selection, might be accepted, subject to the final
action upon said selection, citing the case of Niven v. State of California (6 L. D., 439), in support of your conclusion. An appeal was also
taken from. this decision, and each of said appeals are now before me
for consideration.

From the record before me I learn that on the. 3d of January, .1871,the
State of California made an indemnity selection of certain lands in See.,
7, T. 5 S., l. 1 W., to supply the deficiency in school lands in section

sixteen, already mentioned. This selection was numbered 167, and was
approved January 23, 1875. A survey made subsequent to such selection and approval showed that the lands in section seven were embraced in the Mexican grant San Jacinto Viejo, which was patented on
the 17th of January, 1880.
The survey ill force at the time selection No. 167 was made and approved, showed the land included therein subject to such selection,and
in the case of The State of California (7 L. D., 91) it was held that " a
school selection of land subject thereto according to the official surveys,

approved and duly certified, precludes the allowance of another selection in lieu thereof, until such certification shall be set aside by proper
authority."

I

It appears that the proper authorities of the State of California, on
the 1st of July, 1889, sold, or agreed to sell, to Jefferson D. Greenwade,

the land in question, and on the 11th of that month he sold his right,
title and interest therein to P. C. Tonner, the appellant in this proceeding. These facts are made to appear, as required by rule 102 Rules of
Practice, and hence the motion of O'Neill to dismiss the appeals because they are not brought by the State of California, is denied.
Under the ruling of Secretary Vilas, in the case of the State of California (7 L. D., 91), that a second lieu selection cannot be allowed until

the first one is set aside by proper authority, your action in holding the
second selection for cancellation would seem to be justified. You refused to approve of selection No. 854, to supply a deficiency already

apparently supplied by selection No.. 167, which latter selection had
been duly approved. So far as appears by the case as presented, that
selection has never been set aside by proper authority, nor relinquished
by the State. Until this is done, a second selection to supply the deficiency covered by such first selection cannot be allowed, even though
such first selection was invalid. By its approval and certification of
that first selection, the Department exhausted its jurisdiction over the
land covered thereby, as completely as though it had transferred the
same by patent, and until said selection is canceled or set aside by
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"the judgment of a court competent to try the question of title," or by
the voluntary relinquishment of the State, a second selection can not
be approved. This is the doctrine of the case of Hiendy et at. v. Compton et al. (9 IL. D., 106).

In the present state of the case I do not find that the confirmatory
provisions of the act of March 1, 1877 (19 Stat., 267),relating to indemnity school selections in the State of California, afford Tonner any re-

lief; and I am of the opinion that the application of O'Neill to make
pre-emption filing for the land, although improperly allowed, should be
permitted to remain of record, but stand suspended until the right of
the State to make such second selection is finally adjudicated1 < Said
selection should not, however, be canceled without first giving the
proper parties notice of the contemplated action and an opportunity to
be heard in support of the validity tereof. You will therefore give
said parties notice that they will be allowed ninety days from notice
hereof within which to show cause why said selection should not be
canceled, and will thereafter take such steps as may be proper and necessary to a final adjudication of the rights of the respective claimants.
The decision of your office is accordingly modified.

CONTEST-PROOF OF SERVICE-NOTICE OF DECISION.
JOHNSON V. STILL.
Failure to receive notice of a decision will not warrant the re-instatement of a contest, in the presence of an intervening adverse right; when such failure is due to
the contestant's negligence.
It is the duty of the contestant to see that due proof of service of notice is filed in the
local office.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, April 1, 1892.

On July 28, 1886,Eddie Johnson filed an affidavit of contest against
the timber-culture entry of Edward R. Still for the NE. i of See. 33,T.
25,

. 48 W., Chadron, Nebraska, upon which a hearing was ordered,

and the testimony was directed to be taken before a notary public.
The contestant appeared and submitted testinony, but the defendant
failed to appear.
When the testimony was received by the local officers,they dismissed
the contest, because there was no proof of service, either personally or
by publication.
Notice of this decision was addressed the contestant at the postoffice given in his affidavit.
No appeal was takers by him, but the record was transmitted to your
office, and it appearin ; that the testimony set forth in the rcord sustained the charge set out in the complaint, you returned it to the local
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officers, with direction that he be advised that he will be allowed to
take out a new summons, and proceed with the case in accordance with
the rules of practice.
No action was taken by him under this order, and on March 1, 189,
you dismissed the contest and closed the case.
On February 14, 1890, Johnson filed an application to have his contest re-instated, alleging that he never had any notice of the decision of
the local officers dismissing his contest; that at the date of the contest
he was living at lemingford, Nebraska, but, before the decision of the
local officers, he had moved to Johnston, Nebraska, where his mother
lived, to which point he instraeted the postmaster at foituingeord to
forward his mail; that in answer to a third letter of inquiry, addressed
to the register and rereiver, he learned that the contest had been dismissed. He states that he did not furnish the proof of service, for the
reason that it was customary for the publishers to forward proof of publication to the land office,and he should not suffer for the fault of the
publishers.
It further appears that since the dismissal of said contest, the entry
has been contested by another party, the entry canceled, and the- land
has been again entered.
You refused to re-instate said contest, and from your decision Johnson appealed.

I see no error in your action. The failure of the contestant to receive
notice of the ruling of the local officerswas due wholly to his negligence
in failing to notify them of his change of post-otfice address.

A notifi-

cation to the postmaster at Hemingford to forward his mail to Johnston
was not sufficient to relieve him of the consequences
receive the notice.

of his failure to

Granting that the publishers should have furnished the evidence of
publication of notice, yet it was the duty of the contestant to see that
proof of such service was on file, which must consist of a copy of the

advertisement and the affidavit of the publisher or foreman attached
thereto, showing that the notice was successively inserted the requisite
number of times and the dates thereof before he proceeded with thetrial of the case.
Besides, it is not shown, in the manner required by the rules, that
service by publication was properly made.

The only evidence of serv-

ice being the statement of contestant in his affidavit, and motion to reinstate, that he did make such service.
The applicant, in my judgment, shows no sufficient ground why the
contest should be re-instated in the presence of an adverse claim..
Smith v. Fitts, 13 L. D., 670. Your decision is therefore affirmed.
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RAILROAD RIGHT OF WAY-ACT OF MARCH 3, 1875.
SEABOARD RAILWAY CO.

A railway company that does not appear to be organized as a common carrier for the
benefit of the general public, with the accessories of passenger and freight facili.ties, is not entitled to the privileges of the light of way act.

Secretary -Nobleto the Commissioner of the General Land Office, Ajpril 1,
1892.

I have your letter of the 9th ultimo submitting a certified copy of
the articles of incorporation and the due proofs of the organization of
the Seaboard Railway Company of Alabama; also two maps showing
sections of the definitely located line of the company's road, for clistances of 18.7 miles and 17.3, miles respectively, and filed under the
provisions of the right of way act of March 3, 1875 (18 Stat., 482).

Your recommendation is that the papers be not accepted and the
maps not approved. They are therefore accordingly herewith returned
without acceptance or approval.
It is gathered from your letter that this is a narrow gauge road
owned and operated by the Seaboard Manufacturing Company which
conducts extensive lumbering operations in the timber regions of Alabama, that Special Agent.Mayfield, of your office,has submitted several reports charging these companies with timber trespasses and that
this attempt to secure the benefits of the provisions of the right of
way act appears to be for the purpose of continuingthe operations of
these corporations under the fancied protection of law.
The maps show that the company proposes to operate nineteen spur
lines which aggregate a iich greater length than the main line of road.
From a consideration of the matter as presented I am not convinced
that this company is one that is contemplated by the right of way act.
It does not appear to have been organized as a common carrier for the

benefit of the general public with the accessories of passenger and
freight facilities, bat for the personal benefit of interested parties.
Under these circumstances your recommendation was eminently proper.
RAILROAD GRANT-DECLARATION OF FOIF
NEW ORLEANS PACIFIC RY.

-

O.tg\

A forfeiture of a railroad grant, for breach of condition subsequent, may be declared

judicially, in a proceeding duly authorized, or by a direct assertion of ownership
by an act of Congress.
The lands granted and certified inlaid of the New Orleans and Opelousas road under
the act of June 3, 1856, and embraced within the act of forfeiture declared by
Congress July 14, 1870, were by said act restored to the public domain, and the
certifications thereof were annulled and vacated thereby; and the lands so released being public lands, at the date the grant to the New Orleans Pacific became effective, passed thereunder to said company.
The case of Horace B. Rogers et al., .10L. D., 29, overruled.

14561-VOL
14-21

322

DECISIONS RELATING TO THE PUBLIC LANDS.

Secretary Noble to the Commissioner of the General Land Office, April
2, 1892.

I have considered the appeal of the New Orleans Pacific Railway
Company from the decision of your office, dated October 9, 1891, rejecting its claim Lnder the act of Congress, approved February 8, 1887 (24

Stat., 391),for a large amount of land, and holding for cancellation the
lists of selections filed by said company for the same, for the reason

that at the date of the definite location of said company's road the title
of said lands vested in the State of Louisiana, which served to except
them from the operation of the grant to said company.

In its appeal the company alleges error-" In holdingthat title to
said tract was vested in the State of Louisiana at the date of definite
location, which served to except said tracts from the company'sgrant."
At the request of the company an oral hearing was had, and the arguments then made by the counsel for the company, together with their
elaborate printed briefs, have received very careful and patient consideration. The record facts, so far as necessary to the decision of this
case, are as follows:
The act of Congcess approved Jne

3, 1856 (11 Stat., 18), made a

present grant Qflauds to said State for the purpose of constructing a
railroad (inter alia) from " New Orleans b Opelousas to the State of
Texas," known as the New Orleans, Opelousas and Great Western

Railroad. Section four of said act prescribes the manner of the disposition of the granted lands, and provides that "if said roads are not
completed within ten years, no farther sale shall be made, and the lands
unsold shall revert to the United States."
It appears that said grant was adjusted in 1859,and 719,193.75-100th
acres were certified to said State, embracing lands within both the
primary and the secondary limits. Only eighty miles of the road were
constructed, and the forfeiting act of July 14, 1870 (16 Stat., 277), was
passed, which declared,That all the lauds which were granted by Congress, in the year eighteen hundred
and fifty-six, to the State of Louisiana, to aid in the construction of the New Orleans,
Opelousas and Great Western Railroad, and which have not been lawfully disposed
of by the said State under said grant, which has expired by limitation, or by act of
Congress since the original grant, are hereby declared forfeited to the United States,
and these lands shall hereafter be disposed of as other public ands of the United
States.

By section22 of the act of Congress approved March 3, 1871(16 Stat.,
573-579),it was provided,That the New Orleans, Baton Rouge, and Vichsburg Railroad Company, chartered
by the State of Louisiana, shall have the right to connect by the most eligible route
to be selected by said company with the Texas Pacific railroad at its eastern terminus,
and shall have the right of way through the pfiblic land to the same extent granted
hereby to the said Texas Pacific Railroad Company; and in aid of its construction
from New Orleans to Baton Rouge, thence by the way of Alexandria, in said State,
to connect with the said Texas Pacific Railroad Company at its eastern terminus,
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there is hereby granted to said company, its successors and assigns, the same number
of alternate sections of public lands per mile, in the State of Louisiana, as are by
this act granted in the State of California, to said Texas Pacific Railroad Company;
and said lands shall be withdrawn from market, selected, and patents issued therefor, and opened for settlement and pre-emption, upon the same terms and in the
same manner and time as is provided for and required from said Texas Pacific Railroad Company, within said State of California: Provided, That said company shall
complete the whole of said road within five years from the passage of this act.

By section one of the act of Congress approved February 8, 1887 (24

Stat., 391),the lands granted to the New Orleans, Baton RougeandVicksburg Railroad Company by said act of March 3, 1871,were forfeited to
the United States and restored to the public domainIn all that part of said grant which is situate on the east side of the Mississippi
River, and also in all that part of said grant on the west of the Mississippi River
which is opposite to and coterminous with the part of the New Orleans Pacific Railroad Company, which was completed on the fifth day of January, eighteen hundred
and eighty-one.

By section two of said act it was provided that the title of the United
States to the lands granted to the New Orleans, Baton Rouge and
Vicksburg Railroad Company, by said act of 1871,not herein declared forfeited is relinquished, granted, conveyed and confirmed to the
New Orleans Pacific Railroad Company, as the assignee of :the New Orleans, Baton
Rouge and Vicksburg Railroad Company, said lands to be located in accordance with
the map filed by said New Orleans and Pacific Railway Company in the Department
of the Interior October 27, 1881,and November 17, 1882, which indicate the definite
location of said road.

On February 24, 1888, the Governor of said State, in compliance with

the request of the Commissionerof the General Land Office, made a
reconveyance of the lands in question, with others, to the United
States. You state that said lands are within the primary linits of said
grant of 1871,and that some of them were selected by the New Orleans
Pacific Railway Company on November 13, 1883, and the remainder on

December 28, same year, under the provisions of said act of March 3,
1871.

In order to determine the question whether said lands passed to said
New Orleans Pacific Railway Company, it will be necessary to ascertain their status at the date of the definite location of the road when
the company's grant became effective.

There appear to be no conflicting claims of settlers, and the question
arises did the certification of said lands to the State, under said grant
of 1856,except the same from the grant to the company, under said
acts of 1871 and 1887,or did said act of forfeiture operate to vacate said
certification and revest the title in the United States.
The grant to the New Orleans, Baton Rouge and Vicksburg Railroad
Company, its successors and assigns, by said section 22, was of the
same number of alternate sections of public lands per mile in said State
as were granted by the same act in the State of California to the Texas
Pacific Railroad Company. The amont of land granted to the last
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nam1ed company in California, by section 9 of said act of 1871, was ten

alternate odd numbered sedtions of land per mile, not mineral, "on
each side of said railroad in California, where the same shall nqt have
been sold, reserved, or otherwise disposed of by the United States, and
to which a pre-emption or homestead claim may not have attached at
the time the line of said road is definitely fixed."
The uniform construction of public grants in this country from its
earliest history is that the grant must be construed most strongly
against the grantee; that railroad grants are laws as well as conveyances, and must be execnted in accordance with the intention of Congress. The Dubuque and Pacific R. R. Co. v. Litchfield (23 Howard,
66-88) Leavenworth etc. R. R. Co. v. United States (92 U. S., 733-747);
Missouri etc. y. Co. v. Kansas Pacific y. Co. (97 U. S., 491-i497);
Hall v. Russell (101 U. S., 503-509).

In the case of Schulenberg v. Harriman (21Wallace, 44), the spreme
court considered a railroad grant made to the State of Wisconsin upon
the same day, and pon almost the identical conditions as prescribed
in said act of 1856,and it was said (page 60),That the act of Congress of Jmie 3, 1856, passed a present interest in the lands
designated there can be 110 doubt. The language used imports a present grant and
admits of no other mneaning. The language of the first section is ' that there be,
and is hereby, granted to the State of Wisconsin' the lands specified. The third
section declares 'that the said lands hereby granted to said State shall be subject to
the disposal of the legislature thereof'; and the fourth section provides in what
manner sales shall be maide,and the lalds unsold ' shall revert to the United States.'
The power of disposal, and the provision for the lands reverting, both imply what
the first section in terms declares, that a grant is made, that is, that the title is
transferred to the State.

The conrt also said (page 63),And it is settled law that no one can take advantage of the non-performance of a
condition subsequent annexed to a estate in fee, bnt the grantor or his heirs, or the
successors of the grantor, if the grant proceed from all artificial person; and if -they
do not see fit to assert their right to enforce a forfeiture on that ground the title remains unimpaired in the grantee.

The conrt further indicated the manner in which the grantor may
assert his right of re-entry on account of a breach of the condition
subseqnent, so as to restore the estate as if it had never been granted.
At common law, an actual entry for breach of condition by the
grantor, or his heirs, must be made in order to revest the estate in the
grantor, and when such entry is made he "becomes seized of his first

estate and he avoids of course all intermediate charges and incumbrances."

Shep. Touchstone, Vol. 1, pp. 121, 155; 4 Kent's Comm., 126;

3 Black. Comm., 174.

This rule was not applicable to the King for his right was deterniined
by an " inquest of office,"which was " an inquiry made by the King
(or Queen's officer), his sheriff; coroner, or escheator, virtute oflcii, or

by writ sent to them for that purpose, or by commissioners especially
appointed, concerning any matter that entitles the King to the posses-
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Wharton's Law Dic-

If the inquiry relative to real property is found in favor of the King
it operates to place him in immediate possession without any actual
entry; provided, however, "a subject in a like case would have had a
right to enter."

3 Black. Comm., 260; 4 Kent's Comm., 427.

But we are not confined to the rules of the commonlaw to determine
the mode or manner in which the government may assert its right to
the lands granted, upon the breach of the condition annexed to the
grant. It has been repeatedly held by the courts that the forfeiture
may be judicially declared in a proceeding duly authorized, or by a
direct assertion of ownership by an act of Congress.
Congress has the power of disposition of the public lands of the
United States. Articles IV, section 3, clause 2, Constitution of the
United States.
In the case of the United States v. Repentigny (5 Wallace, 211-268),
the supreme court said,The mode of asserting (a forfeiture) or of assuming the forfeited grant, is subject
to the legislative authority of the government. It may be after judicial investigation, or by taking possession directly under the authority of the government without these preliminary proceedings.

citing Smith v. Maryland (6 Cranch., 286), and Fairfax v. Hunter (7
Cranch., 603,622, 631).

This doctrine was reasserted in the case of Schulenburg v. Harriman

(suprQ),in which the court said,Iu what manner the reserved right of the grantor for breach of the condition must
be asserted so as to restore the estate, depends upon the character of the grant. If
it be a private grant, that right mnst be asserted by entry or its equivalent. If the
graut be a public one, it must be asserted by judicial proceedings authorized by law,
the equivalent of an inquest of office at common la-w, finding the fact of forfeiture
and adjudging the restoration of the estate on that ground, or there must be some
legislative assertion of ownership of the property for breach of the condition, sch
as an act directing the possession and appropriation of the property, or that it be
offered for sale or settlement.

The same principle has been repeatedly announced by the court in
the following cases: Farnsworth, et. al. v. Minnesota and Pacific R. R.
Co. (92 U. S., 49); MieMickin v. United States (97 U. S., 204-218); Van
Wyck v. Knevals (106 U. S., 360); St. Louis etc. Ry. Co. v. McGee
(115 U. S., 469); New Orleans Pacific Ry. Co. v. United States (124 U.
S., 124-129); Bybee v. Oregon & California R. R. Co. (139 U. S., 663,
675)..

Keeping in mind the fact that in the construction of the laws of Congress, the riles of the common law should be followed (1 Story Comm.
on Con., Sec. 158, note); (1 Went's Comm., 336-341); Rice v. The Minnesota & Northwestern R. R. Co. (1 Black, 502-507), we can easily de-

termine the effect to be given to said forfeiting act of 1870. The act
expressly declares that all the lands granted to aid in the construction
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of the New Orleans, Opelousas and Great Western Railroad, which
had not been lawfully disposed of by the State nder the grant which
had expired by limitation, or which had not been disposed of by some
act of Congress subsequent to the grant, " are hereby declared forfeited
to the United States, and these lands shall hereafter be disposed of as
other public lands of the United States." There can be no question
but that Congress intended to forfeit to the United States and resume
possession of the unearned lands and those not lawfully disposed of by
the State of Louisiana under said act of 1856,and that thereafter such
lands sbonld be disposed of as other public lands of the United States.
Indeed, the language is so plain and free from ambiguity- as to admit
of no doubt as to the intention of Congress.
In the case of United States v. Fisher (2 Cranch, 358-386), Mr. Chief

Justice Marshall said, " Where the intent is plain, nothing is left to
construction. Where the mind labors to discover the design of the
legislature, it seizes everything from which aid can be derived."
gett v. Railroad Company (99 U. S., 72-78).

Dog-

It is true that prior to the date of said forfeiting act, lists of the
lands inuring to the State nder said grant had been certified by this
Department in accordance with the custom then prevailing. But such
certification could not add to or detract from the title vested in the
State by said granting act. Mr. Attorney General Bladk was of the
opinion that a similar act of Congress, granting certain lands to the
States of Missouri and Arkansas, vested in those States " all the estate
which the United States had in the subject matter of the grant, except
what is expressly excepted"-citing United States v. Percheman (7
Peters, 51); Mitchell v. United States (9 Peters, 711); United States v.
Brooks (10 Howard, 442); Lessieur v. Price (12 Howard, 59); adiga
v. Roland (2 Howard, 581); Godfrey v. Beardsley (2 McLean, 412). He

also declared that the act of Congress approved August 3, 1854(10 Stat.,
346), now embodied in section 2449, Revised Statutes

of the United

States, applied " to legislative grants where the law does not conveythe
fee simple title, or require patents to be issued for the lands. The Missouri and Arkansas grants are not of that kind." He also added that
when the road was definitely located, the title to each particular parcel
" will be as complete as if it had been granted by name, number or description;" that there was no objection to furnishing lists of lands
inuring to the grantee to any person who desires to make a proper use
of them by the Commissioner of the General Land Office,just as he
would give other information from the records of his office,but "such
lists can have no inflience on the title of the States," (9 Op., 41).
This view was also held by Solicitor-General Phillipps, and approved
by Attorney General Williams, concerning the grant by act of Congress
approved May 17, 1856 (11 Stat., 15, 16) to the State of Alabama.

(See

14 Op., 615-623).

But, in my judgment, it is not necessary to decide whether said cer-
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tificates "shall be regarded as conveying the fee simple of all the lands
embraced in such lists," for if, as declared in St. Louis, etc. Ry. Co. V.
McGee (supra), the forfeiting act " is to take the place of a suit by the
United States to enforce a forfeiture," and when such is the object of
the act beyond question, it must be held to be as effective in revesting
the title in the United States as if a judgment or forfeiture to the same
effect had been duly rendered in the proper judicial tribunal.
In the case of Wisconsin R. R. Co. v. Price County (133 U. 5., 496510),the supreme court said that the road having been built, as required by law, it had an absolute right or title to the lands granted, and
it matters not which term is used; that,
The subsequent issue of the patents by the United States was not essential to the
right of the company to those parcels, although in many respects they would have
been of great service to it. They would have served to identify the lands as coterminous with the road completed; they would have been evidence that the grantee
had complied with the conditions of the grant, and to that extent that the grant was
relieved of possibility of forfeiture for breach of them; they would have obviated
the necessity of any other evidence of the grantee's right to the lands; and they
would have been evidence that the lands were subject to the disposal of the railroad
company with the consent of the government. They would have been in these respects deeds of further assurance of the patentee's title, and, therefore a source of
quiet and peace to it in its possessions.

It must be remembered that the absolute right of disposal of all of
the lands granted can accrue only upon the building of the road by the
company in accordance with the terms of the granting act, and, if the
road is not built as required by law, then Congress is authorized to say
in what manner the title shall be revested in the United States. Railroad Land Co. v. Courtright (21 Wallace, 310); Billups v. Lindsey (70
Ala., 521); Alabama and Chattanooga R. R. Co. (8 L. D., 33-37).

This being so, it necessarily follows that the lands embraced within
the provisions of said forfeiting act were restored to the public domain,
and, in the language of the act, they were therafter to " be disposed of
as other public lands of the United States." Moreover, this view seems
to have been acted upon by the Executive Department, for under the
provisions of the act of July 4, 1876 (19 Stat., 73), a large amount of

the lands certified to the State under said act of 1856,were sold at
private entry, under the proclamations of the President, dated February 20 and May 8, 1879 (Nos. 847 and 852), and also to pre-emption

settlers.

The only departmental decision contrary to the view herein

expressed, is the case of Horace B. Rogers, et. al. (10 L. D., 29), in

which it was held that the lands applied for "have been certified to the
State of Michigan," for the benefit of the Marquette, Houghton and
Ontonagon R. R. Company, and, although Congress by act of March 2,

1889 (25 Stat., 1008),had forfeited said lands and "Iresumed title to the
same," yet " as these lands have been certified to said State for the
benefit of said company, and title is now outstanding, suit should be
brought to cancel said certification, unless the company will reconvey
said lands upon application." It does not appear in said decision when
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the lands applied for were certified to the State, and it would seem to
be unnecessary, if by the forfeiting act of 1889 the United States "resumed title to the same," to require any reconveyance, or to institute
suit to cancel said certification. Besides, said case appears to be in
conflict with the later case of Victorien v. New Orleans Pacific Ry. Co.

(10 L. D., 637), which held that "the forfeiture of the grant of June 3,
1856,by the act of July 14, 1870,rendered the lands so forfeited at
once subject to settlement." If the lands were subject to settlement it
must have been because they were to " be disposed of as other public
lands of the United States." It must therefore be lield that said certificates, so far as they covered lands included in the terms of the forfeiting act of 1870, were annulled and vacated, and the lands restored
to the puablicdomain, and being public lands at the date the right of
said company attached they passed ander its grant.
The case of Horace B. Rogers et al. (supra) is overruled, and the decision of your officemust be, and it is hereby, reversed.

; A
t .R

!3!S

RAILROAD

GRANT-DECLARATION

OF FORFEITURE.

NEW ORLEANS PACIFIC RY. Co. V. SANOIERY.

Under a grant of lands in aid of a railway conipany,a forfeiture for breach of condition may be declared by judicial decree or act of Congress.
The grant of Jnue 3,1856, provided. that if any of the roads for which lands were
granted should not be completed within ten years the unsold lands should revert
to the United States, and under this grant lands were certified to the State for
the benefitof the New Orleans and Opelonsas road. The act of July 14,1870,declared a forfeiture of the lands so granted to said company, and provided that
said lands ' shall be hereafter disposed of as other public lauds of the United
States. Held, That said act of forfeiture operated to restore said lands to the
public domain free from the effect of the original grant and the certification
thereunder.

Secretary Noble to the Commissioner of the General Land Qffice, April 2,
1892.

I have considered the case of New Orleans Pacific Railway Company
v. Alcie Sancier, on the appeal of the former from your decision of May
24, 1889, rejecting its claim to the SW. of Sec. 5, Tp. 4 S., . 1 E.,

New Orleans, Louisiana, land district.
This tract is within the granted limits of the grant made by the act
of March 3,1871 (16 Stat., 573) to the New Orleans, Baton Rouge, and

Vicksburg Railroad Company, the appellant here being recognized as
the successor of that company. The line of the company's road was
defiitely located opposite this tract November 17,1882,and on December 28, 1883,said company applied to list this tract as a part of its
grant.
On June 30, 1888, Sancier applied to make homestead entry for said
tract, alleging settlement thereon March 1, of that year. The company
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filed abjections to the allowance of such application, and a hearing was
ordered to determine the rights of the parties. Before the day set for
such hearing, the homestead applicant filed a statement setting forth
that he had settled upon said tract as public land; that the company's
claim was against the government and to be settled between them and
not between him and the company, whereupon the local officers forwarded the papers to your office for instructions in the-premises.
Your office,in deciding the case, recited the fact that this tract was
certified to the State of Louisiana, October 7, 1859, for the New Orleans,

Opelousas and Great Western Railroad Company, under the act of
June 3, 1856,and that while said grant was declared forfeited by act of
July 14, 1870,yet the certificate to the State remained intact until February 24, 1888 when a reconveyance was made by the governor, and
held that at the date the rights of the New Orleans Pacific Company
attached " the title to the land was in the State of Louisiana and did
not pass under said grant but was excepted therefrom by the certification aforesaid."
The-questionthen is as to the effect of the forfeiting act upon the title
to this land, and it is all the more important because a large body of
land, stated by counsel for the railroad company as nearly two hundred
thousand acres, will be affected by the ruling upon this question.
The act of June 3, 1856 (11 Stat., 18) was as to the granting clause

in the same words as grants to other States made about that time, viz.
"That there be and is hereby granted to the State of Louisiana" etc.
and further provided that if any road for which land was thus granted
should not be completed within ten years, the land then remaining
unsold should revert to the United States. A list of lands, embracing
the tract here in question, was, on October 7, 1859, certified to as con-

taining lands inuring to the State under said grant. The company
claiming that part of the grant to the State pertaining to the line of
road "from New Orleans to Opelousasto the State line of Texas " failed
to coinplete its road, and by act of July 14, 1870 (16 Stat., 377) that,
part of the grant of 1856 was declared forfeited. The forfeiting act
reads as follows:
Be it enacted etc. That all lands which were granted by Congress, in the year
eighteen hundred and fifty-six, to the State of Louisiana, to aid in the construction
of the New Orleans#)pelousas, and Great Western Railroad, and which have not been
lawfully disposed of by the said State under said grant, which has expired by limitation, or by act of Congress since the original grant, are hereby declared forfeited
to the United States, and these lands shall hereafter be disposed of as other public
lands of the United States.

Section 22 of the act of March 3, 1871 (16 Stat., 573) declares " there
is hereby granted" to the New Orleans, Baton Rouge and Vicksburg
Railroad Companyin aid of its construction from New Orleans to Baton
Rouge, thence by way of Alexandria to connect with the eastern terminus of the Texas Pacific road, the same number of alternate sections
of public lands per muileas had been in section 9 of said act granted the
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Texas Pacific Company in California, and said lands were to be withdrawn from market, selected, and patents issued therefor, upon the
same terms and in the same manner as provided for in the case of the
Texas Pacific Company. This grant was of alternate sections of public
lands, not mineral, designated by odd numbers, to the amount of ten
sections per mile " where the same shall not have been sold, reserved,
or otherwise disposed of, by the United States, and to which a preemption or homestead claim may not have attached at the time the line
of said road is definitely fixed." It was also provided (Section 12) that
the company should, within two years, designate the general route of
its road and file a map thereof in this Department, and that thereupon,
the Secretary of the Interior should immediately cause the lands within
the granted limits to be withdrawn from pre-emption private entry and.
sale.
On November 11, 1871, the company filed a map of designated route

of that portion of its road 'runling from Shreveport by way of Alexandria to Baton Rouge, and on November 29, a withdrawal of public

lands along the line so designated was ordered by your office. On
February 13, 183, a map of general route covering that portion of the
road from New Orleans to Baton Rouge was filed, and the public lands
along the line designated thereby were ordered withdrawn.
By order of January 30, 1873,your office directed that all lands approved to the State under the act of 1856 " and falling outside the withdrawn limits of New Orleans, Baton Rouge, and Vicksburg Railroad,
authorized by act of March 3, 1871" be restored to settlement and sale.
This was the condition of the land in question at the date the New Orleans Pacific Company filed its map of definite location, and the question

presented is as to whether it was public land which had not then
"been sold, reserved or otherwise disposed of by the United States."
It may be mentioned as a part of the history of this grant that by act
of February 8, 1887 (24 Stat., 391) a portion of the grant to the New
Orleans, Baton Rouge and Vicksburg Company was declared forfeited,
and the title of the United States and said company to the lands in
that portion of the grant not therein declared forfeited was "relinquished, granted, conveyed and confirmed" to the New Orleans Pacific
Company as assignee of the former company.

The fundamental proposition submitted in behalf of the appellant company that the act of 1,56 made a present grant, and that the title to the
tracts to be afterwards designated by the location of the roads passed
to the State as of the date of said act, and in support of which couisel
cite Schulenberg

v. Harriman

(21 Wall., 60) no one will attempt to

controvert. It is equally well settled that the title thus conveyed did
not revest in the United States upon default in the construction of the
road within the time limited in the granting act in the absence of appropriate action upon the part of the grantor to that end. These specific
points were considered by Attorney General Brewster, and his conclu-
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sions thereon are found in his opinion of June 13, 1882,addressed to
Secretary Teller (17 Ops., 370).

Whether the action taken in this case was effectual, proprio vigore,
to re-invest in the United States the title to this tract of land, and others
similarly situated, is the question to be determined.
One of the earliest cases in which the question as to the forfeiture of
a public grant was presented to, and discussed by, the supreme court
of the United States is the case of United States v. Repentigny ( Wall.,
211). in the decision of which case it was said:
We agree that before a forfeiture or reunion with the public domain could take
place, a judicial inquiry should be instituted, or, in the technical language of the
common law, officefound, or its legal equivalent. A legislative act, directing the
possession and appropriation of the land, is equivalent to office found. The mode of
asserting or of assuming the forfeited grant, is subject to the legislative authority of
the government. It may be after judicial investigation, or by taking possession
directly, ander the authority of the governent, without these preliminary proceedings.

That case was referred to in the case of Schulenberg v. Harriman (21
Wall., 44) wherein was involved the question of the status of a tract of
land, included in a grant to the State of Wisconsin, in all respects
similar to the grant in the case now under consideration, after condition broken, but prior to any declaration of forfeiture. The court there
said:
In what manner the reserved right of the grantor for breach of the condition must
be asserted so as to restore the estate depends upon the character of the grant. If
it be a private grant, that right must be asserted by entry or its equivalent. If the
grant be a public one it must be asserted by judicial proceedings authorized by law,
the equivalent of an inquest of office at common law, finding the fact of forfeiture
and adjudging the restoration of the estate on that ground, or there must be some
legislative assertion of ownership of the property for breach of the condition, such
as an act directing the possession and appropriation of the property, or that it be
offered for sale or settlement. At common law the sovereign could not make an
entry in person, and,therefore, an office-foundwasnecessary to determine the estate,
but, as said by this curt in a late case, " the mode of asserting or of resuming the
forfeited grant is subject to the legislative authority of the government. It may
be after judicial investigation, or by taking possession directly under the authority
of the government without these preliminary proceedings."

In the case of Farnsworth et al. v. Minnesota and Pacific R. R. Co. et
al. (92 U. S., 49), which involved the effectiveness of a legislative dec-

laration of forfeiture, it was said:
A forfeiture by the State of an interest in lands and connected franchises, granted
for the construction of a public work, may be declared for non-compliance with te
conditions annexed to their grant, or to their possession, when the forfeiture is provided by statute, without judicial proceedings to ascertain and determine the failure
of the grantee to perform the conditions. Such mode of ascertainment and determination-that is by judicial proceedings-is attended with many conveniences and
advantages over any other mode, as it establishes as matter of record, importing
verity against the grantee, the facts upon which the forfeiture depends, and thus
avoids ucertainty in titles, and consequeut litigation . But that mode is not essential
to the divestiture of the interest where the grant is for the accomplishment of an ob-
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ject in which the public is concerned, and is made by a law which expressly provides
for the forfeiture when that object is not accomplished. Where land and franchises
are thus held, any public assertion by legislative act of the ownership of the State,
after default of the grantee-such as an act resumuingcontrol of them and appropriating them to particular uses, or granting them to others to carry out the original
object,-will be equally effectual and operative.

These eases were cited and the doctrine laid down in them was reaffirmed in the case of 3'eMicken v. United States (97 U. S., 204) wlherein

it was said:
This court has i several eases maintained the doctrine that an actual entry or
officefound is not necessary to enlable the government to take advantage of a condition broken, and to resume the possession of lands which have become forfeited.

In the case of New Orleans Pacific Railway Company v. United
States (124 U. S., 124) the court referred to the Farnsworth case supra,

and re-affirmed the doctrine there laid down.
Again in the. case of Bybee v. Oregon and California Railroad Coinpany (139 U. S., 663) involving the force and effect of the forfeiture

clause in the act of July 25, 1866 (14 Stat., 239)similar to the one in the
grant now under consideration, it was said:
And in all the cases in which the question has been passed upon by this court, the
failure to complete the road within the time limited is treated as a condition subsequent, not operating ipsofcto as a revocation of the grant, but as authorizing the
government itself to take advantage of it, and forfeit the grant by judicial proceedings, or by an act of Congress, resuming title to the lands.

The court after citing the case of Schulenberg v. Harriman, and stating.the doctrine therein laid down, proceed as follows:
The doctrine of this case was approved and reapplied to a similar grant to the St.
Joseph and Denver City Railroad, in Van Wyck v. Knevals, 106 U. S., 360. In St.
Louis &c; Railway

Co. v. McGee, 115 U. S., 469, 473, it was said by Chief Justice

Waite to have been often decided " that lands granted by Congress to aid in the construction of railroads do not revert after couditioulbroken until a forfeiture has been
asserted by the United States, either through judicial proceedings instituted under
authority of law for that purpose, or through some legislative action legally equivalent to a judgment of office found at common law." "Legislation to be sufficient
must manifest an intention by Congress to reassert title and to resume possession.
As it is to take the place of a suit by the United States to enforce a forfeiture, and
judgment therein establishing the right, it should be direct, positive and fee from
all doubt or amibiguity." The manner in which this forfeiture shall be declared is
also stated in United States v. Repentigny, 5 alL, 211,267; Farnsworth . Minnesota and Pacific Railroad Co., 92 U. S., 49, 66; MeMieken v. United
204, 217.

States, 97 U. S.

These authorities sufficiently present the doctrine applicable in such
cases, and it only remains to make the application to the case before us.
Here there was a grant made for the accomplishment of an object in
which the public was concerned by a law which expressly provided for

a forfeiture when the object of the grant was not accomplished within a
limited time therein. This grant then presents the conditions of a grant
which the spreme court said in Farnsworth et al. v. Minnesota and
Pacific R. R. Co. et a. might be forfeited as effectually by legislative
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act as by judicial proceedings. The court has said, however, that where
a grant is of the character that may be forfeited by legislative action
any public assertion by legislative act of the ownership of the State is
effectual and operative. In the different cases cited, illustrations are
given of the character of legislative action that would be sufficient to
re-invest the title in the grantor, and among these we find an act " directing the possession and appropriation of the land," or one directing
"that it be offeredfor sale or settlement," or one appropriating the lands
to others to carry out the original object. The forfeiting act here under
gonsideration, after declaring a forfeiture for condition broken, proceeds

"and these lands shall hereafter be disposed of as other public lands of
the United States." This is exactly the provision which the supreme
court said in Schulenberg v. Harriman sicprcwould render a forfeiting
effective to re-invdst title in the United States. This act was sufficient
to and did, in my opinion, operate to effect a reuion of the lands affected by it, with the public domain.
Your decision in this case is upon the theory, apparently that the
title to these lands was vested in the State by the certification in 1859,
and that it required a reconveyance or release from the State to reinvest the title in the United States. It is doubtful if the list certified
to the State was intended for any other purpose than to give notice of
the lands that it was supposed would be within said grant. That list,
it is stated, contained both granted and indemnity lands, and that fact
strengthens the theory that it was simply an " information list."The act of June 3, 1856did not require or provide for a certification
of the lands granted, nor did it provide for the issuance of patents.
The act of August 3, 1854 (10 Stat., 346) provides as follows:
That in all caseswhere lands have been, or shall hereafter be, granted by any law
-of Congress to any one of the several States and Territories; and where such law
does not convey the fee simple title of such lands, or require patents to be issued
therefor; the lists of such lands which have been or may hereafter be certified by the
Commissioner of the General Land Office, under the seal of said office, either as originals, of copies of the originals or records, shall be regarded as conveying the fee
simple of all the lands embraced in such lists that are of the character contemplated
by such act of Congress, and intended to be granted thereby; blt where lands embraced in sueh lists are not of the character embraced by such acts iof Congress, and
are not intended to be granted thereby, said list, so far as these lands are concerned,
shall be perfectly null and void, and no right, title, claim or interest shall be conveyed thereby.

In 1857,Attorney General Black held that this act did not apply, in
any manner whatever, to the land granted by grants similar to that of
Jane 3, 1856, and added (9 Ops., 41):
I can see no objection to your furnishing lists of those lands to any person who
desires to make a proper use of them, just as you would give other infornation from
the records of your Department. But such lists can have no influence on the title of
the States.

The lists in this case were certified after this opinion had been ren-
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dered. Reference is alsomade to the opinion of Solicitor-GenetalPhillips,
approved by Attorney General Williams (14 Ops., 617). There, after
naming a large number of grants, including that to Louisiana, of June
3, 1856, it was said:
I find myself unable to perceivein them any anthority for any certificate, patent,
or other writing, to proceed from any other agent of the United States in connection
with that title. The act anai that alone is the conveyance and that conveys the fee.

The views thus expressed, clearly sustain the conclusion that the certification in this case did not, in any manner, strengthen or affect the
title of the State in the tracts included in said lists.
In cases where patents have been issued after the title had been conveyed or confirmed by act of Congress, the supreme eourt has said that
such a patent constituted documentary evidence of the existence of the
title, but was not itself the grant. ILangdeauv. Hanes (21 Wall., 521);
Wright v. Boseberry (121 U. S., 488); Wisconsin Central R. R. Co. v.

Price County (133 U. S., 496). The outstanding certification in this instance did not, in my opinion, constitute a title in the State, as held by
you, or prevent the re-investrl ent of the title to said lands in the United
States, by the force of the forfeiting act of 1870.
In the case of Horace B. Rogers et at. (10 L. D., 29) it was held that

so long as the certification was outstanding, the title was outstanding,
and that until reconveyance or cancellation of the certification by suit
for that purpose, the lands falling within the terms of the forfeiture act
were not subject to entry under the settlement laws. In that case, the
forfeiting act does not seem to have been given the force and effect to
which it was entitled. As we have seen by reference to the decisions
of the supreme court, legislative action may be just as effective to divest the grantee of all title acquired under a grant of this character as
a judicial decree would be.

In the later case of Victorien v. New Or-

leans Pacific Ry. Co. (10 L. D., 637),the granting act and the forfeiting
act involved being to the same effect and in almost the same terms as
the acts involved in the Rogers' case, it was held that the lands coming
within the terms of the forfeiting act became at once, on the passage
of that act, subject to settlement. This later case announces the proper
rule and the one that will be followed. It follows then, and I so hold,
that the land in question was public unappropriated land at the date the
rights of said railroad company attached, and as such passed under its
grant.
The decision appealed from is accordingly reversed.
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ACREAGE.

MARY A. R. JENKINSON.
A desert land entry made after the passage of the act of kugust 30,1890, is restricted
in area to three hundred and twenty acres.

of the General
irst Assistant Secretary Chandler to the Commnissioner

Land Office,April , 1892.
Mary A. . Jenkinson, on September 11, 1890, made desert-land
entry for the Si of the NW-4,the Si of the NEtI and the S- of Sec. 26,
T. 2 S., R. 35 E., Blackfoot land district, Idaho.

The area of the tract above described was four hundred and eighty
acres.
On May 18, 1891, you held for cancellation so much of said entry as

was in excess of three hundred and twenty acres, on the ground that
the act of August 30, 1890, restricted desert-land entries to that
amount.

She has appealed to the Department, the allegations of error being
that at the date of entry (September 11, 1890) the local officers had not
yet received " official knowledge " of the passage of the act; that she
has fenced the entire tract and constructed ditches upon each subdivision thereof; that she did this in accordance with the information received from the local officers; and that it would be manifest injustice
to her to forfeit the fruits of her labor.
The act to which reference is made is that approved August 30, 1890,

making appropriations for sundry civil expenses of the government;
and the portion limiting the amount of land allowed to be entered is
the following (26 Stat., 391):
No person who shall, after the passage of this act, enter upon any of the public
lands with a view to occupation, entry, or settlement, under any of the land laws,
shall be permitted to acquire title to more than three hundred and twenty acres in
the aggregate, under all of said laws; but this limitation shall not operate to curtail
the right of any person who has heretofore made entry or settlement on the public
lands.

If the law above quoted was intended to include desert-laud entries,
as in my opinion it was, it curtailed the rights of all who bad not "heretofore made entry "-that is, prior to the approval of the act, August 30,
1890. An act of Congress goes into effect-unless otherwise explicitly
stated therein-at the date of its approval. (See case of August W.
Hendrickson, 13 L. D., 169.) The fact that the local officers had not
received "official knowledge" of the fact has no bearing upon the
question. The fact that she made the entry upon the advice of the
local officers will not operate to confer upon her a right denied by the
law (William A. Parker, 13 L. D., 734).
Your decision is affirmed.
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There is no authority Lnderthe acts of March 3, 1875, and Mfarch3, 1891, for filing
maps of location over surveyed lands, and such maps will not be received by
the Department.

Secretary Noble to the Commissioner of the General Landn Office,Marci
21, 1892.

I herewith return, approved, regulations concerning the right of way
granted by Congress over the public lands for railroads, canals, ditches,
and reservoir sites, under the acts of March 3, 1875 (18 Stat., 482), and
March 3, 1891 (26 Stat.,

1095).

In the matter of your suggestion relative to the decision of this Department in the case of the Santa Cruz Water Storage Company (3 L.
D., 660),to the effect that maps ot location over uusurveyed lands, "if
otherwise acceptable," be received and filed, even if not formally approved, I have but to say that unless the location is in some way coii-

nected with the public surveys, the map would be of little value to
furnish information as to the actual location of the canal, ditch, or
reservoir.
Said maps could not be approved, as held in said decision, and no
rights would accrue from such filing.

Such a practice can not, there-

fore, receive the sanction of this Department, as it could only result in
unnecessary expense to the locators, greatly increase the duties of this
Department,

as well as incuminber the files witb maps and papers not

warranted by law nor necessary to the preservation of the rights of
parties.
Heretofore railroad companies desiring to secure the right of way over
the unsurveyed lands of the United States have been permitted to file
a map of location for the approval of this Department, without waiting
for survey, but it was required that immediately upon the survey of the
lands traversed by the road, the company must file another map showing the line of route in connection with the public surveys. No rights
followed the approval of the map over unsurveyed lands, the same
being furnished presumably as a matter of information.
The act of 1875 makes no provision for the filing and approval of maps

of location over unsurveyed lands, its provision being, "if upon uusurveyed lands, within twelve months after the survey thereof by the
United States," the company must " file with the register of the land
office for the district where such land is located a profile of its road;
and upon the approval thereof by the Secretary of the Interior the same
shall be noted upon the plats in said office."
No note was to be made upon the local office records to guide in the
disposition of the public lands, until the approval of the map of location, which was to be filed after survey, and I am therefore of the opin-
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ion that what has already been said relative to the location of canals,
ditches, and reservoirs over unsurveyed lands, applies with equal force
to railroads claiming the right of way under the act of 1875.
I have therefore omitted from the circular that portion referring to
the filing and approval of railroad maps of location over unsurveyed
lands, and in future you will not transmit such maps to this Department.
In this connection, I have considered your communication of February 9, 1892, relative to the application by the Coeur d'Alene Railway
and Navigation Company to amend the form of affidavit and certificate
required by the regulations of this Department to be attached to the
maps of definite location, presented for approval under the act of March
3, 1875. The basis for this application is the fact that maps of location
have been filed by said company over unsurveyed lands, which maps
have been approved by this Department; that the surveys were made
by different parties some of whom are not now in the company's eiploy,
and it is extremely difficult to make the certificate correspond with the
circular form; frther, there is nothing in the form prescribed to be
attached to the map of location filed after. survey, to show the approval
by the Department of the location made prior to survey. Amended
forms are presented by the company for approval, and your letter states
that "the principal advantage of the form is that, where the road shall
have been constructed when the government surveys are made, it
allows of one map being filed covering both location and onstruction."
As heretofore shown, no rights accrued from the filing and approval
of the loeation prior to survey, and I can see no necessity for such fact
appearing in the certificate attached to the map filed after survey.
If the party who made the survey is no longer in the conpany's employ, I can see no objection to so wording the affidavit and certificate as

to contain the actual facts, conforming as far as possible to the prescribed
form, nor can there be any objection to the consolidation of the maps of
location and construction, where construction preceded the survey.
I am unwilling to approve the forms in the shape presented, and they
are herewith returned.
Any maps hereafter presented for approval by this company complying with the above, if otherwise in form, will be duly considered.

14561-VOL
14-22
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RTG11T OF WAY REGUJLATIONS-RATLROADS

CANALS.

RAILROADS.

The following is a copy of an act of Congress approved March 3,1875,

granting to railroads the right of way through the public lands of the
United States:
Be it enacted by the Senate and House of Bepresentatives of the United States of America

in Congressassembled.That the right of way through the public lands of the United
States is hereby granted to any railroad company duly organized under the laws of
any State or Territory, except the District of Columbia.,or by the Congress of the
United States, which shall have filed with the Secretary of the Interior a copy of its
articles of incorporation, and due proofs of its organization under the same, to the
extent of one hundred- feet on each side of the central line of said road; as6 the right
to take, from the public lands adjacent to the line of said road, material, earth, stone,
and timber necessary for the construction of said railroad; also, ground adjacent to
such right of way for station buildings, depots, machine shops, side tracks, turn-outs,
and wvaterstations, not to exceed in amount twenty acres for each station, to the extent of one station for each ten miles of its road.
SEc. 2. That any railroad company whose right of way, or whose track or roadbed

upon such right of way, passes through any canyon, pass, or defile, shall not pre-.
vent any other railroad company from the use and occupancy of said canyon, pass,
or defile, for the purposes of its road, in common with the road first located, or the
crossing of other railroads at grade. And the location of such right of way through
any canyon, pass, or defile shall not cause the disuse of any wagon or other public
highway now located therein, nor prevent the location through the same of any such
wagon road or highway where such road or highway may be necessary for the public
accommodation; and where any change in the location of such wagon road is necessary to permit the passage of such railroad through any canyon, pass, or defile, said
railroad company shall, before entering upon the ground occupied by such wagon
road, cause the same to be reconstructed at its own expense in the most favorable
location, and in as perfect a manner as the original road: Proeided, That such expenses shall be equitably divided between any number of railroad companies ocupying and using the same canyon, pass, or defile.
SEC.3. That the legislature of the proper Territory may provide for the manner in
which private lands and possessory claims on the public lands of the United States
may be condemned; and where such provision shall not have been made, such condemnation may be made in accordance with section three of the act entitled "An act
[to amend an act entitled an act] to aid in the construction of a railroad and tegraph line from the Missouri River to the Pacific Ocean, and to secure to the Government the use of the same for postal, military, and other purposes, approved July
first, eighteen hundred and sixty-two," approved July second, eighteen hundred and
sixty-four.
SEC.4. That anyrailroaA company desiring to secure the benefits of this act, shall,
within twelve months after the location of any sectiou of twenty miles of its road; if
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the same be upon surveyed lands, and, if upon unsurveyed lands, within twelve
months after the survey thereof by the United States, file with the register of the land
officefor the district where such land-is located a profile of its road; and upon approval thereof by the Secretary of the Interior the same shall be noted upon the plats
in said office; and thereafter all such lands over which such Tight of way shall pass
shall be disposed of subject to such right of way: Provided, That if any section of.
said road shall not be completed within five years after the location of said section,
the rights herein granted shall be forfeited as to any such uncompleted section of
said road,
SEc. 5. That this act shall not apply to any lands within the limits of any military,
park, or Indian reservation, or other lauds specially reserved from sale, unless such
right of way shall be provided for by treaty stipulation or by act of Congress heretofore passed.
SEC.6. That Congress hereby reserves the right at any time to alter, amend, or repeal this act, or any part thereof.
Approved March 3, 1875.

(18 Stat., p. 482.)

The regulations under the law are as follows:
I. Anayrailroad company desiring to obtain the benefits of the aw is
required to file, through this office, or they may be filed with the regis-

ter of the land district in which the principal terminus of the road is, toa
be located, who will forward them to this office-

First. A copy of its articles of incorporation, duly certified to by the
proper officerof the company, under its corporate seal.
Second. A copy of the State or Territorial law under which the company was organized (when, organized under State or Territorial law),

with certificate of the governor or secretary of the State or Territory
that the same is the existing law.
Third. When said law directs that the articles of association, or other
papers connected with. the organization, be filed with any State or Territorial ofcer, the certificate of such officer that the same hav~ebeen
filed according to law, with the date of the filing thereof.

No forms are prescribed for the above portion of the " due proofs"
required, as each case must be governed, to some extent, by the laws of
the State or Territory.
Fourth. The officialstatement, under seal, of the proper officer,that the
F
organization has been completed; that the company is fully authorized
to proceed with the construction of the road according to the existing
law of the State or Territory; and that the copy of the articles filed is.
true and correct. (See Form I.)
Fifth. A true list, sigLed by the president, under the seal of the company, showing the names and designation of its respective officers at the
date of the filing of the proofs.

(See Form II.)

II. Upon the location of any section of the line of route of its road,
not exceeding 20 miles in length, the company must file with the register of the land district in which such section of the road, or the greater
portion thereof, is located, a map, for the approval of the Secretary of
the Interior, showing the termiiniof such portion of the road, its lentgth,
and its route over the public lands according to the public surveys.
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The map must be filed within twelve months after the location f
such portion of the road, if located upon surveyed lands, and if upon
vnsurveyed lands within twelve months of the survey thereof. It must

Lear-

First. Affidavit of the chief engineer of the company (or person employed to make
the survey, if the company has no chief engineer), setting forth that the survey of
route of the company's road from
to , a distance ofmiles (giving
termini and distance), was made by him (or under his direction) as chief engineer of
the company (or as surveyor employed for the purpose, if such be the case), under
authority of the company, on or between certain dates (giving the same), and that
such survey is accurately represented on the map. If the affidavit is made by the
chief engineer of the company, it must be signed by him officially. (See Form III.)
Second..Official certificate of the president of the company, attested by its secretary under its corporate seal, regarding the person signing the affidavit, either as to
his being the chief engineer of the company or as to his employment by the company
for the purpose of making such survey; that the survey was made under authority
of the company; that the line of route so surveyed and represented by the map was
ladoptedby the company, by resolution of its board of directors of a. certain date
(giving the date), as the definite location of the line of route of the company's road
irom
to , a distance of
miles (giving termini and distance), and
that the map has been prepared to be filed for the approval of the Secretary of the
Interior, in order that the company may obtain the benefits of the act of Congress
approved March 3,. 1875, entitled "An act granting to railroads the right of way
through the public lands of the United States." (See Form IV.)

III. It will be observed that the requirements of the law regarding
the filing of the proper papers are conditions precedent to the obtain-ment of the right to construct a railroad over, the puilic lands, or to
take therefrom material, earth, stone, and timber for its construction,
or to occupythem for station or other purposes. It is therefore imperative that proper steps, as pointed out in tis circular, should be taken
by a company, and the approval of the Secretary of the Interior obt tined,prior to the construction of any part of its road or its occupancy
of the public lands in any manner.
IV. Upon construction of any section of the line of its road the company must file with the. register of the proper land district, for transmission to this office, a map of such constructed portion of road, bear-

ing-

First. Affidavit of the chief engineer or person under whose supervision the portion
of the roadwas constructed, that its construction was commenced on
and finished on
(giving dates); that the line of constructed road is accurately represented upon the map, and that it conforms to the line of located route which received
the approval of the Secretary of the Interior on -(giving
date). (See Form V.)
Second. Certificate of the president of the company, attested by the secretary under
the corporate seal, that the portion of the road indicated by the map was actually
sconstructedat the time as sworn to by the chief engineer of the company (or person
mlaking the affidavit), and on the exact route shown on the map; that in its construction the road does not deviate from the line of route approved by the Secretary
of the Interior, and that the company has in all respects complied with the requirements of the act of March 3, 1875,granting right of way through the public lands.
(See Form VI.)
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Any variation within the limits of 100 feet from the central line of
the road as located will not-be considered a deviation from such line, but

where, upon construction, it is found necessary to transgress the limits
within which the company has right of way, the company must at once
file proper map of amended route for approval.

V. If the company desires to avail itself of the provisions of the law
which grant the use of "ground adjacent to the right of way for station
buildings, depots, machine shops, side tracks, turn outs, and water stations, not to exceed in amount 20 acres for each station, to the extent of
one station for each 10 miles of its road21 it must file for approval, in
each separate instance, a plat showing, in connection with the public

surveys, the surveyed limits and area of the grounds desired. Such

plat must bearFirst. Affidavit of the chief engineer or surveyor by whom or under whose supervision the survey was made, to the effect that the plat accurately represents the sur.
veyed limits and area of the grounds required by the company for station or other
purposes, under the law (stating the purposes), in (giving section, township,
range, and State or Territory); that the company has occupied no other grotends for
station or other similar purposes upon public lands within the section of 10 miles for
which this selection is made, and that, in his belief, the grounds so represented are
actually and to their entire extent required by the company for the necessary uses
contemplated by law. (See Form VII.)
Second. Certifieate of the president of the company, attested by the secretary
under the corporate seal, that the survey of the tract represented on the plat was
made under authority and by direction of the company by or under supervision of
its chief engineer (or person making the survey), whose affidavit is attached; that
such survey accurately represents the grounds actually and to their entire extent required by the company for station (or other) purposes in
(giving section, township, range, State, or Territory), allowed by the provisions of the act of Congress approved March 3, 1875, granting to railroads the, right o way through the public
lands; that the company has no station or other grounds. upon public lands within
the section of 10 miles for which this selection is made; and that the company, by
resolution of its board of directors of a certain date (giving the date), directed the
proper officers to present the plat for the approval of the Secretary of the Interior
in order that the company may obtain the use of the grounds under the law above
referred to. (See Form VIII.)

When maps of a line of any road have been approved by the Secretary of the Interior, a copy of so much thereof as relates to the lands
within the boundaries of a given district will be transmitted to the reg-

ister and receiver.
Immediately upon receipt of such copy, if the same represents surveyed lands, the local officers will mark upon the township plats the
line of route of the road as laid down on the map. Theywill also note,
in pencil, on the tract books opposite each tract of public land cut by
said line, that the same is to be disposed of subject to the right of way
for the road, giving its name. Thereafter, in disposing of any tract
cut by the line of route, the claim to which shall have been initiated
subsequent to the receipt of the copy of the approved map, the register
and receiver will note; in red ink, across the face of the certificate issued
upon any entry made, that the same is allowed subject to the right of
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way of the road, giving its name, and refer to the letter from this office,
transmitting the map, by its initial and date.
When there is received from this officea copy of an approved plat of
grounds selected by a company, under the act in question, for station
purposes, etc., they will mark the proper township plat accordingly,
make the necessary notes on the tract books, and in disposing of the
tracts which may include the grounds so selected, the officers will note

on the certificate of entry, in addition to the note concerning the right
of way, the entry is permitted subject to the use and occupation of the
company (naming it) for station purposes, etc.
When copies of approved maps or plats are sent, showing lines of

route through unsurveyed lands, they will be placed on file, awaiting
further compliancewith the law and instructions by the companiesafter
survey of the lands.
The act of March 3, 1875,is not in the nature of a grant of lands;
it does not convey an estate in fee, either in the " right of way" or the
grounds selected for depot purposes. It is a right of use only; the title
still remaining in the United States.
Each tract selected for station purposes under the act must represent
its particular section of 10 miles, and can not be selected in any other
section of 10 miles. That is, within the first 10 miles a tract may be

selected at any point within said section, and for the next 10 miles
another tract may be selected within the limits of that section in the
same manner as the first; and other tracts may in like manner be
selected for each additional section of 10 miles to represent said section

in its particular locality. All selections for station purposes are now
adjusted in conformityto the above ruling, as shown by Forms VII and

VIII.
All persons settling on public lands to which a railroad right of
way has attached, take the same subject to such right of way, and must
pay for the full area of the subdivision entered, there being no authority
to make deductions in such cases.

If a settler has a valid claim to land existing at the date of the ap-

proval of the map of definite location of a railroad company, his right

is superior, and he is entitled to such reasonable measure of damages
for " right of way," etc., as may be determined upon by agreement or

in the courts, the question being one that does not fall within the jurisdiction of this office.

All maps must be filed with the register of the proper land office,who
will note upon the same the fact that they are filed in duplicate, and
transmit both map and duplicate to this office.
Registers are instructed, in any case where information is received
by them of the construction of railroads within their districts, of the
rights of which they have no official knowledge, topromptly advise this

office of the facts, in order that proper information or directions in tho
matter may be given them.
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All maps of location presented for approval should be drawn on tracing linen, the scale not less than 2,000 feet to the inch, and should be
filed in duplicate. Station plats should be upon a scale of 400 feet to
the inch, and should also be filed in duplicate.
The attention of companies seeking the benefits of this act should be
specially directed to these suggestions, as serious delays and embarrass-

ments are often incurred through the inability of this office,owing to
its limited clerical force, to prepare thenecessary copiesfortransmission
to the district offices.
RIGHT OF WAY FOR CANALS, DITCHES, AND RESERVOIR SITES.

Sections 18, 19, 20, anl 21 of the act of Congress approved March

3, 1891 (26 Stat., 1095), entitled, "An act to repeal timber-culture
laws, and for other purposes," grants the right of way through the
public lands and reservations of the United States for the use of
canals, ditches, and reservoirs, heretofore or hereafter constructed by
corporations, individuals, or associations of individuals, upon the filing

and approval of the certificates and maps therein provided for, but the
word "reservations" as here used does not include Indian reservations.
The followinginstructions, under said act, are added for the inutrmation of those who may desire to secure the benefits granted thereby:
THE EIGHTEENTH SECTION

provides that the right of way through the public lands and reservations of the United States is hereby granted to any canal or ditch cormpany, formed for the purpose of irrigation, and duly organized under
the laws of any State or Territory, which has filed or may hereafter file:
a copy of its articles of incorporation, and due proofs of its organization

under the same, to the extent of the ground occupied by the water of
the reservoir, and of the canal and its laterals, and 50 feet on each side
of the marginal limits thereof; also the right to take from the -public
lands adjacent to the line of the canal or ditch, material, earth, and
stone necessary for the construction of such canal or ditch. The right
of way must not interfere with the proper occupationby the Government
of any reservation, and all maps of location must be subject to the
approval of this Department and of the Department.having charge of
any reservation in which the right of way is proposed to be located.
THE NINETEENTH SECTION

is drawn in the same general terms of section 4 of the right-of-way
act for railroads, approved March 3, 1875 (18 Stat., p. 482), and directs

that any canal or ditch company desiring to secure the benefits of this
act shall, within twelve months after the location of 10 miles of its canal,

if the same be upon surveyed lands, and if upoh nsurveyed lands
within twelve months after the survey thereof by the United States,
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file with the register of the land officefr the district where such land
is located a map of its canal or ditch and reservoir, and, upon the ap-

proval thereof by the Secretary of the Interior, the same shall be noted
upon the plats in said office, and thereafter all such lands over which

such right of way shall pass shall be disposed of subject to such right
of way.

The section further provides that whenever any person or cor-

poration, in the construction of any canal, ditch, or reservoir, injures
or damages the possession of any settler on the public domain, the
party committing such injury or damage shall be liable to the party
injured for such injury or damage.
Under this section all maps or plats showing the location of canals,

ditches, or reservoirs, must first be filed in the proper local land offices.
The register will note in red ink on the map or plat over his official sig-

nature the date of such filing in his office,and the fact that it is " filed
in duplicate", and then promptly transmit the same to this office for
appropriate action. It is imperatively necessary that all maps or plats
submitted under this section should be filed in duplicate.
THE TWENTIETH SECTION

directs that the provisions of this act shall apply to all canals, ditches,
or reservoirs heretofore or hereafter constructed, whether constructed
by corporations, individuals, or associations of individuals, on the filing

of the certificates and maps herein provided for. If such ditch, canal,
or reservoir, has been or shall be constructed by an individual, or association of individuals, it shall be sufficient for such individual, or asso-

ciation of individuals, to file with the register of the land officewhere
said land is located a map of the line of such canal, ditch, or reservoir,
as in case of a corporation, with the name of the individual owner or

owners thereof, together with the articles of association, if any there be.
Plats heretofore filed shall have the benefits of this act from the date of
their filing, as though filed under it. Forfeiture is declared if any section of said canal or ditch shall not be completed within five years after

the location of said section, to the extent that the same is not completed at the date of the forfeiture.
By the provisions of this section it is obligatory upon all corporations, individuals, or associations of individuals, owning, controlling,
or operating canals, ditches, or reservoirs, whether the same have been

constructed, or are to be hereafter constructed, in order to be admitted
to enjoy the benefits provided for in 'this statute, to file the necessary
papers and maps entitling them to recognition under this act; and the
registers and receivers: are directed to give notice to all such corpora-

tions that may be found within their districts that the conditions precedent to obtaining rights of way over the public lands, as enumerated
by the statute, must be fully complied with before any easement can be
secared.
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THE TWENTY-FIRST SECTION

declares that nothingin this act shall authorize such canal or ditch
company to occupy such right of way except for the purpose of said
canal or ditch, and then only so far as may be necessary for the con-

struction, maintenance, and care of said canal or ditch.
All maps of location, either of canals or ditches, presented for ap-

proval, should be in duplicate and drawn upon the scale not less than
2)000 feet to the inch, as required in the case of locations under the act

granting the right of way to railroads, but the survey of a reservoir
may be mapped to the scale of 1,000feet to the inch, and must also be
in duplicate. The smallest legal subdivision of the public survey
should be shown.

The termini of a canal or ditch and laterals should be fixed by reference to established corners of the public survey, and described in
the field notes and in the certificate of the engineer. The course and
distance of the line of route and also the width of the canal or ditch
should be noted upon the maps, and-wherever

the location crosses a

line of the public survey the distance to the nearest established corner
should be ascertained and noted.
Where the boundary lines of a reservoir cross the lines of the public
survey te point of intersection should be marked with a stake or
stone. and the distance from such point to the nearest established
corner, outside of the reservoir, should be noted on the map.
In surveying a reservoir, the initial point should be fixed by refercnce to an established corner of the public survey, outside of the reservoir and the outer or shore line should be so marked that adjoining
proprietors may know the boundary and that surveyors may retrace
the line in after years regardless of the water line.
In all cases, maps filed under this act should be accompanied by the
field notes of the survey, which, like the maps, must be in duplicate, and
in these notes the variation of the magnetic from the true meridian
should be noted.

This act does. not contemplate the appropriation, for reservoir purposes, of natural lakes that are already the source of a water supply;
nor the damming of a river, so that the adjacent country is overflowed.
Its intention seems to be to encourage the much-needed work of constructing ditches, canals, and reservoirs in the arid portion of the
country, and not as granting an easement in a natural source of water
supply.
The duties of registers and receivers under this law are identical with
those prescribed in the first part of this circular containing the rules
and regulations for railroads claiming right of way over the pnblic
lands under act of March 3, 1875.
No separate forms are prescribed to be used under tie said sections,

but the attached forms prescribed for use by railroads claiming right
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of way under the act of March 3, 1875, may be used in such proceedings
miutatis mutandis.
THOS. H. CARTER,
Commissioner.
Approved March 21, 1892.
JOHN W. NOBLE,
Secretary.
FORMS FOR "DUE PROOFS"

AND VERIFICATION
WAY RAILROADS.

OF MAPS OF RIGHT-OF-

(I.)
I,
, secretary [or preside] of the
railroad company, do hereby certify that the organization of said company has been completed; that the company is
fully authorized to proceed with the construction of the road according to the existing
laws of the State[or Teritory]; and thatthe copy of the articles of association [orioporntioe]
of the company filed in the Department of the Interior is a true and correct copy of
the same.
In witnes. whereof I have hereunto set myiname and the corporate seal of the company.
[SEAL.]
of the

Bailroad Company.

(II.)
being duly sworn, says that he is the president of the
railroad
company, and that the following is a true list of the officers of the said company,
w}
ith the full name and official designation of each, to wit: [ere insert the full nooe end ofi
osot desigootion

Of each

ceej]

[SEAL OFCoMPANY.]

a

President of the Company.

(III.)

being duly sworn, says he is the chief engineer of [r is the personemployed
f the roodof] the
railroad company; that the survey of the line of
route of said road from
to
, a distance of
miles, was made by him
to nevey the line nf-ote

[or edee isdieectioo]

as chief engineer

of the company

or asoreeyoeloYd bytheooapnny]
and

under its authority, cmmencing on the day of
, 18-, and ending on the
day of
, 18-; and that such survey is accurately represented on the accompanying map.
Sworn and subscribed to before me this-

day of

, 18-.

[SEAL.]
ATotary Pitbic.
(IV.)

I,
, do hereby certify that I am the president of the
railroad
company; that
, who subscribed the foregoing affidavit, is the chief engineer of ws employedto
makeotheueeyby] the said company; that the survey of line of route
of the company's road, as accurately represented on the accompanyng map, was made
under authority of the company; that the said line of route so surveyed and as rOpresented on the said map was adopted by the company by resolution of its board of
directors on the day of
, 18-, as the definite location of the road from
to
, a istance of
miles; and that the map has been prepared to be filed
for the approval of the Secretary of the Interior, in order that the company may ob-a

"DECISIONS

RELATING

TO THE

PUBLIC

LANDS.

347

tain the benefits of the act of Congress approved March 3,1875, entitled "An act
granting to railroads the right of way through the public lands of the. United
States."
President of te

Attest:

Railroad Company.

Secretary.
[SEAL OF COMPANY.]
(V.)

being duly sworn, says that he is the chief engineer of [O.wooemployed
railroad company; that said road had been constructed, unthe
miles; that its construc, a distance of
to
der his supervision, from
day of
, 18-, and finished on the day of
tion was commenced on the 18-; that the line of constructed road as aforesaid is accurately represented
on the. accompanying map, and that it conforms to the line of located route which
,18-.
received the approval of the Secretary of the Interior on the -- day of
o-otroot

the roadof]

Sworn and subscribed to before me this

-

]_
[SEAL,

day; of

, 18-.

NotaryPblic.
(VI-.)-

, do hereby certify that I am the president of the
I,
, a distance of-to
company; that the portion of the road from
was actually constructed as set forth in the foregoing affidavit of-

railroad
miles,
, chief

inthepromiso,] and onthe exactroute as represented
bythecompany
engineer,[or thepersonemployed

on the accompanying map; that in its construction the road does not deviate from
day of
the line of route approved by the Secretary of the Interior on the18-; and that the company has in all things complied.with the requirements of the
act of Congress approved March 3, 1875,granting to railroads the right of way through
the public lands of the United States.
Rresidei of the

Attest:

Railroad Company.

Secretary.

[sEAL OF COMPANY.]

the

(VII.)

being duly sworn, says he is the chief engineer of [Oethe personemployedb]
railroad company, under whose surpervision the survey was made of the

groundsselectedby the companyfar [ototio,bodiogs,depots,etc.,at thecomemoybe], under the act

of Congress approved March 3, 1875,granting to the railroads the right of way through
the public lands of the United States; said grounds being situated in the
-,
in the State
of range
-,
of township
quarter of section
; that the accompanying plat accurately represents the surveyed
of
[areeritorr]
limits and area of the grounds so selected, and that the area of the ground so selected
acres and no more; that the company has occupied no other
and surveyed is
grounds for similar purposes upon public lands within the section of ten miles for
which this selection is made; and that, in his belief, the grounds so selected and surveyed, and represented, are actually and to their entire extent required by the company for the necessary uses contemplated by said act of Congress approved March 3,
1875.

Sworn and subscribed to before me this

day of

,18-.

[sEsvL.-

Notary Public.
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Is,
, do hereby certify that I am the president of the
railroad
company; that the survey of the tract represented on the accompanying plat was
made under authority and by direction of the company, and under the supervision of

its chiefengineer [or the person

employed in the

PrO-iot-],

whoseaffidavitprecedes

this certificate; that the survey as represented on the accompanying plat actually
represents the grounds required in the
quarter of section
of township
, of range
- , for the purposes indicated, and to their entire extent,
under the act of Congress approved March 3, 1875,granting to railroads the right of
way through the public lands of the United States; that the company has selected
no other grounds upon public lands, for similar purposes, within the section of ten
miles for which this selection is made; and that the company, by resolution of its
board of directors, passed on the day of
, 18-, directed the proper officers
to present the said plat for the approval of the Secretary of the Interior, i order
that the company may obtain the use of the grounds described, under said act ap.
proved March 3, 1875.

Presidentof
Attest
Secretary.
[SEAL 0

COMPANY.]

the

RailroadCompany.

*
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DECISIONS RELATING TO THE PUBLIC LANDS.
PRE-EMPTION ENTRY--SECTION 7, ACT OF MARCH 3, 1891.
WITCHER

V. CONKLIN.

A pre emptor who duly submits final proof and pays for the land secures a right
thereto that can not be defeated by the fact that the entry is not made of record
in the General Land Office,through the failure of the local officers to forward
the final proof.
The pendency of a contest does not defeat the confirmation of an entry in the interest of a transferee under section 7, act of March 3, 1891.

First Assistant Secretary Chandler to the Comm),issionter
of the General
Land Office,April 5, i892.
I have considered the case of William V. Witeher v. Charles W.
Conklin, upon the appeal of the former from your decision of October
11, 1890,dismissing his protest against the final proof of the latter in
support of his pre-emption filing for the E. W of the NW. , the NE. i
of the SW.

and the NW.

of the SE. 1 of Sec. 29, T. 41 N.,

. 9 E.,

Susanville, California, land district.
The record shows that on the 28th day of January, Conklin filed his
pre-emption declaratory statement for said land, alleging settlement
January 1, 1887. He advertised to make final proof for said tract July
14, 1888,at which time said Witcher appeared and filed a protest in the
nature of an affidavit of contest. The testimony of Conklin, and his
two witnesses, was taken and the hearing continued to the 16th of July,
at which both parties appeared and introduced their testimony.
Witcher, in his affidavit of contest, alleged that on the 13th day of
March, 1878, one Albert Scherfen filed his pre-emption declaratory state-

ment for the tract; that said Scherfen settled upon said land and placed
valuable improvements thereon, consisting of a house 20x25 feet, of
the value of $200; a stable and hay-barn 40x50 feet; a granary 15x20
feet; said buildings of the value of $400. That he fenced about
two acres of the land. It is further alleged that on the 19th day of
February, 1884,Witcher purchased fom said Sherfen his improvements and interest in the land, and received a warranty deed therefor;
that at the same*time Sherfen delivered to Witcher "the duplicate
receipt No. 1402 of final payment of the then receiver of the abovenamed land office." Copies of the deed and receipt were attached to
the affidavit. It is alleged that Witcher went into the possession of the
property Linderhis purchase from Scherfea, and that he placed further
improvements upon the tract, consisting of a good and substantial
fence, enclosing about twelve acres of the laud; that about October 19,
1886, he leased the premises for one year to the father of Charles W.
Conklin, who as tenant under said lease entered into the possession of
the premises, "and suffered his son, the said Charles W. Conklin, to
reside with him upon the same premises." That after the expiration of
about twelve months, the elder Conklin removed from the tract and
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left his son in his stead upon the place; that thereafter the son filed his
pre-emption declaratory statement, under which he seeks to make final
proof.

A conspiracy is charged between the Conklins to get possession of
the land by the elder Conklin, under the lease, and defraud Witcher
out of his rights in the premises. A suit in the State court, was tried
between Witcher and the younger Conklin, respecting the right to the
possession of the premises, which resulted favorably to Witcher, and
under a writ issued after the judgment was rendered in said suit,
Conklin was put out of the possession of the premises and Witcher
put in, and was still in possession when this controversy was tried
before the local officers.

From the testimony introduced before them, the local officersfound
in favor of the protestant, and rejected the final proof offered by Conklin.

Conklin appealed.

Yotu by letter of October 11,1890,reversed the judgment of the local
officers, dismissed Witcher's protest, and found Conklin's final proof to
be sufficient.

Witcher appeals.

The first and second assignments of error are as follows:
1. That Witcher (Plaintiff) failed to furnish satisfactory evidence that Scherfen
(Plaintiff's assignor) ever made cash entry as alleged:
2. That proof was necessary to establish the genuineness of the Receiver's duplicate receipt, issued to said Scherfen, and filed as evidence in this case.

The local officersfound " That Albert Scherfen had in good faith complied with the pre-emption law and had made final proof and payment
upon said land, and had an equitable title thereto. That his rights
should not be defeated by the neglect or wilful non-performanceof official
duty upon the part of the local officers. . . . That W. V. Witcher
obtained from said pre emptor Scherfen, on 19th February, 1884, all the

latter's title and claim to said premises; that he examined the land,
and there found ample evidence of the compliance with law, on the

part of Scherfen as to residence, improvement and cultivation."
The records of the local land office show that Albert Scherfen made
pre-emption declaratory statement for, the tract on April 18, 1878,
alleging settlement on March 13, 1878. The records of the local office

and your office appear to be silent as to whether Scherfen made his
final proof under his said filing, and the evidence relied upon by the
protestant to show that such final proof had been made consisted of
an alleged receiver's duplicate receipt, dated November 5, 1880, and
signed by Andrew Miller, then the receiver of that land office. The
record shows that such a receipt was offered in evidence at the trial,
but the original is not found among the papers, but there is a copy,
duly certified by the register of the local office,attached to the protest
filed by Witcher, and for the purposes of this case it may be treated
as the original. The objection made to the introduction of this receipt,
as shown by the report of the local officers,was "on the ground that
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the records of this (local) office do not show that final' entry was ever

made by Scherfen; that the signature thereto was not identified and
that the said receipt had never been transferred." The local officers
held that the objections were not well taken and say:
From our kuowledge of the conduct of this office during the period in which this
receipt purports to have been issued are fully persuaded that said receipt is a genuine receiver's duplicate receipt, and that, as by it shown, Albert Scherfen did on
the 5th day of November, 1880,make final proof and payment upon the tract of land
in controversy; that he received the receipt provided by law, duly signed by Andrew
Miller, then receiver of this office, and in the absence of any evidece to the contrary it is to be presumed that such proof, was made in accordance with the laws and
regulations governing the submission of proof in such cases, and that such proof was
of such character as to entitle him to enter said land.

In your decision, ou say there was no proof that the signature to the
original duplicate receipt was the genuine signature of the then receiver;
that the witness introduced for that purpose failed to testify to the fact.
In this, I think, you were in error. The witness, F. N. Long, testified
that he was acquainted with Andrew Miller former receiver of the
Susanville U. S. Land Office; that he had known him since 1855. In

response to the question " Do you know the signature of said Miller?"
he answered, " I think I would. I have done considerable business with
Mr. Miller first and last." He further testified that he believed he was
familiar enough with Miller's signature to recognize it, although he
would not like to swear point blankto any man's signature. And when
the counsel submitted to the witness the duplicate receiver's receipt
and asked if he believed the signature of Andrew Miller thereto was
genuine, he answered " I do." The witness was not cross-examined by
Conklin's counsel nor asked to explain flly the grounds upon which
he based his opinion.
From a careful examination of all the evidence in the case I am convinced that the finding of the local officers is sustained thereby and
that Scherfen made final proof and payment for the tract as found by
the local officers. When. said final proof and payment were made and
the duplicate receiver's final receipt given thereon, his entry was completed so far as he was concerned. The fact that his final proof was
not forwarded to your office,and there made a matter of record, can
not be held to defeat his entry, for he could have no control over these
matters.
Scherfen's entry having been made and completed on the 5th day of
November, 1s0, it becomes unneessary to discuss or pass upon the
other questions involved in the record, for the reason that under the
act of March 3, 1891(26 Stat., 1095) said entry is confirmed. The seventh
section:of said act provides, among other things, that:
All entries made under the pre-emption, homestead, desert-land or timber-culture
laws, in which final proof aud payment may have been made and certificates issued,
and to which there are no adverse claims originating prior to final entry and which
have been sold or incmnbered prior to the first day of March, eighteen hundred and
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eighty-eight, and after final entry, to bona ftle purchasers or incumbrancers, for a
valuable consideration, shall, unless upon an investigation by a government agent,
fraud on the part of the purchaser has been found, be confirmed and patented upon
presentation of satisfactory proof to the Land Department of such sale or incumbrance.

The adverse claim of Conklin did not orignate prior to final entry.
The land embraced therein was sold prior to the first day of March,
1888, and after final entry, to Witcher, who is shown to be a bona fide

purchaser for a valuable consideration and no fraud on the purchaser
has been found upofi an investigation by a government agent. Under
these circumstances the entry of Scherfen is confirmed without reference to Conklin's claim. See Axford v. Shanks (on review) 13 L. D.,
292. Shepherd v. Ekdahl (13 L. D., 537).

Your decision admitting Conklin's final proof is reversed and you
are directed to cause his filing to be canceled.

The papers in the case

are herewith returned with directions to proceed under the act of
March 3, 1891,in harmony with the views herein expressed.

PRACTICE-rREFERENCE

RIGHT-SECTION

23, ACT OF MARCHA 2, 18S9.

CoX V. NEWBURY.
Ten days additional are allowed for the perfection of appeal from the local office,
where notice of the decision is sent by mail.
The preference right of entry conferred by section 23, act of March 2, 1889,is limited
to the lands originally claimed by the settler.

1First Assistant Secretary Chandler to the Commissioner of the Generat
Land Office, April 5, 1892.

The land involved in this appeal is lot 9 and the SE.

t

of NW.

of

Sec. 14, T. 104 N., R. 71 W., Chamberlain, South Dakota, land district.

The record shows that Edwin C. Newbury on April 3, 1890,made
homestead entry for lot 9, N. of NW. and the SE. j of NW. of
said section, township and range.
On April 8, 1890,Thomas H. Cox applied to make homestead entry
for the SE. 4 of NW.4 and lots 7, 8, and 9, of said section, township
and range, and at the same time filed an affidavit of contest, alleging
that he made settlement on the land last above described on February
28, 1885,under a proclamation of President Arthur, dated February
27, 1885,declaring said lands to be opened for settlement, that he built
a house thereon which was completed prior to the date of President
Cleveland's proclamation of April 17, 1885,revoking the one of February 27th, aforesaid; that he made other improvements consisting of
an addition to this house, a stable, dug a well, had two hundred and
fifty rods of wire fence, planted apple trees and small fruits, and had
twelve acres in cultivation. The value of his improvements being
placed at $750; tat he made the settlement in good faith, and desires
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to make a homestead entry of the same; that while he was residing
upon said land in February, 1890, defendant commencedimprovements
on lot 9, and made homestead entry on the land described above,
thereby including 79.64 acres of contestant's land. He asked for a
hearing and that defendant's entry may be canceled so far as the same
is in conflict with his application. A hearing was accordingly had before the local officers, beginning May 13, 1890, and as a result thereof

they decided that the contestant was entitled to make his homestead
entry, and that defendant's entry be canceled so far as the same conflicts with contestant's

application.

This decision was made May 27,

1890. Notice of the same was sent by registered letter to the defendant
June 7, 1890, and he receipted for it on the same day. On July 3d,
following, he filed a notice of appeal. On July 13, following, the con-

testant filed a motion to dismiss " the notice to take an appeal," for the
reason that no specification of errors has been fled or served upon
appelleewithin thirty days after notice has been received of the decision. On the 12th defendant filed his specification of errors, and the
local officers overruled the motion to dismiss. Contestant appealed
from the decision on his motion, and defendant appealed from the; decision on the merits. A motion was made before you to advance the

case, and, for reasons deemed sufficient, you did so and took it up out
of its regular order, and by letter of March 14, 1891,sustained the decision of the local officers on the motion to dismiss the appeal, and re-

versed them on the merits of the case, holding that the defendant had
a prior Tight to the land, and that plaintiff had entirely failed to sustainl
the charges in his affidavit of contest. Contestant appealed, assigning
as error your action in allowing defendant forty days in which to perfeet his appeal. The remaining four assignments are substantially that
your decision is against the evidence.
In regard to the first assignment of error, it would seem that all that
could be required is to quote rule 67 (Rules of Practice) to support your

ruling. It reads:
The party aggrieved will be allowed thirty days from receipt of notice in which
to file his appeal in the local land office. Where the notice is sent by mail, five days
additional will be allowed for the transmission of notice and five days for the return
of the appeal.

Therefore when the notice of the decision is sent by -mail the time
allowed in which to file the notice of appeal and serve a copy of the
specification of errors on the appellee is forty days. Trainor v. Stitzel
(7 L. D., 387). But consel for appellee maintains that rule 15 controls

in appeals, and that, inasmuch as it has been held that notice by registered letter is personal service as required by that rule, defendantshould have been limited to thirty days from receipt of the registered
letter, and cites Anderson v. Tannehill et at. (10 L. D., 388) and William

W. Waterhouse (9 L. D., 131)in support of his theory. An examination of these cases will show that they do not apply to appeals. The
14561-VOL 14-23
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"personal notice" required by rule 15, applies to the initiation of the
contest and has no reference to appeals. The appellant having completed his appeal within forty days, it was not error to allow it.
The land in controversy herein was i the Sioux reservation, whieh
was opened to settlement by executive proclamation dated February
27, 1885. On the following day Cox settled upon lot 7, in said section
and placed his improvements thereon. The testimony shows that in
addition to lot 7, he claimed lot 8, lying immediately west of 7, and one
or two forties lying east and north-east of 7, (the NE.

4 of SE. 4 and

lots 7 and 8 extend clear across the section from.east to west, and the
other 40 he claimed is the SE.

of NE.

).

The NW.

of said sec-

tion, which includes the land in controversy, was settled upon by one
Maughan on the same day, but prior to Cox's settlement. The proclamation opening this territory for settlement was revoked by executive
proclamation of April 17, 1885, (23 Stat., 844), and by said proclamation it was ordered that all persons who had settled thereon were required to vacate and remove therefrom within sixty days from that
date. Maughan obeyed said order, but Cox continued to live upon,
improve and exercise rights of ownership over his claim. By executive
proclamation of February 10,1890, (26 Stat., 1554) said land was again
opened for settlement. Said proclamation was issued in pursuance of
"an act to divide a portion of the reservation of the Sioux Nation of
Indians," etc., approved March 2, 1889 (25 Stat., 899). By section 23

of said act it was provided,That all persons who, between the 27th day of February, 1885,and the 17th day of
April, 1885,in good faith entered upon or made settlement with intent to enter the
same .shall
for a period of ninety days after the proclamation of the
President required to be made by this act, have a right to re-enter upon said claims
and procure title thereto . . . .
and their said claims shall, for such time,
have a preference over later entries, etc.

It will thus be seen that the question before me is as to whether Cox
had a preference right as created by the above statute. I will say that
Congress clearly contemplated in giving this preference right that the
claimant should be confined to the land originally claimed. In other
words, that he could not take other lands than those he settled upon
and claimed during the period the reservation was open for settlement,
to wit, between February 27 and April 17, 1885. So that if it appears
that Cox is now seeking lands other than those he claimed then his
entry can not be entertained.
I think the testimony very clearly shows that contestant never made
any claim to the land in dispute until February, 1890. He admits that
when he found Maughan on the land he did not seek to get it, but informed him that if he (Maughan) had not taken the land that he would.
Subsequently, he sought Maughan to buy his right for his brother.
He continued to live upon lot 7, until the spring of 1887, when he moved
his house on to lot 8, a little south of the center line of the section run-

DECISIONS

RELATING

TO THE PUBLIC,

LANDS.

355

ning east and west, the dividing line between lots and 9, where he
resided at the time of the hearing. He has no improvements on lot 9.
It seems he did some plowing across the line but when his attention
was called to the fact by Newbury, he explained it by saying that he
thought he was south of the line. By consent of Newbury he planted
some pumpkins one year on the ground, on which Newbury had broomcorn, and it is shown, I think, that he distinctly pointed out to the defendaut his north line along this center section line between lots 8 and
9, on two occasions.

He claims to have put some wire fence on lot 9, for

the purpose of enclosing it, but I do not think he did so with any serious
intention at least the fence consisted of one wire only, strung to trees
and stakes, supported by rocks and frozen earth. This was done before
the land was opened by the later proclamation, and he being a trespasser could acquire no rights by that act. As a further evidence of
his original intention, he cut hayupon the south-east of the north-east,
forbid others from. cutting on it, and appropriated some he found cut
there, on the ground that it was part of his claim.
I think a preponderance of the evidence shows clearly that contestant is now seeking to enter land under the preference right given by
the statute quoted above, that was not included in his "said claim"
as originally intended by him. The defendant having made his entry
first and complied with all the requirements of the law, his entry should
be allowed to stand.
Your judgment is therefore affirmed.

R1AKEV. STATE OF IOWA.

Motion for the review of departmental decision rendered September
30, 1891, 13 L. D., 344, denied by Secretary Noble, April 6, 1892.

PRIVATE

CLAIM-!aCONFIRMATION- BOUNDARY.

Los TRIGOs

GRANT.

The cnfirmation of this claim based on the report of the surveyor general was a
final settlement of the question pertaining to " enclosure and cultivation" and
conferred a full and perfect title to the land contained within the boundaries of
the grant.

Secretary Noble to the Commissioner of the General Land Office, April 6,
1892.

On the appeal of the owners of the Donaciano Vigil, or Los Trigos,
grant, situated in New Mexico, the decision of your office, January 9,

1888,ordering a resurvey of the grant, has been considered, in conneetion with the record in the case.
The griant in question was reported upon favorably by the surveyor-
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general of New Mexico September 15, 1857, under the provisions of
section 8 of the act of July 22, 1854 (10 Stat., 308), and was confirmed
as claim No. 8 by section lof the act of June 21, 1860 (12 Stat., 71).

A survey of the grant was made in the following December, showing
an area of 12,545.66 acres.

That survey was rejected by your office be-

cause of an error in the field notes, as to the length of one course on the
eastern boundary, which was deemed insuperable, and a new survey
was ordered; on appeal this action of your office was sustained by
Secretary Delano. The second survey, showing an area of 9,646.50
acres, was made in 1877, was rejected by your office decision and appealed from, as before stated.

In said decision two gro-unds are set forth upon which the correctness of the last survey is questioned: The first is that the eastern
boundary is located too far to the east, inasmuch as it overlaps the
west line of the grant of San Miguel del Bado; and the second ground
is that the survey includes all the lands within certain boundaries,
whilst, it is said, the grantees were only entitled, in the language of
the grant, to the "lands which they mark, cultivate and fence" within
said boundaries. Upon the last ground the survey was rejected, and
the surveyor-general was directed to cause a new survey to be made,
so as to include only the lands "'actually under cultivation, and in the
occupancy of the grantees or their legal representatives," on February
2, 1848,the date of the treaty of Guadalupe Hlidalgo, confining them
within the boundaries described in the act of possession, and not to interfere with the lands of the Pueblo of Pecos, or on the San Miguel
del Bado grant.
The specifications of error, eight in number, filed with the appeal
present the points involved with sufficient particularity, and need not
be recited herein.
The general inquiry is whether the grant is properly located by the
last survey. As a preliminary to the proper determination of that main
question, the nature and extent of the grant should be first ascertained.
This can only be done by examination of the record in the case.

By the act of 1860, suprat,the grant is " hereby confirmed" " as recommended for confirmation

by the surveyor-general"

of New Mexico.

The recommendation of the surveyor-general of that Territory is therefore our guide as to the nature and extent of the grant.
The record of the grant as reported to Congress by the surveyor
general is found on page 351, Volume 1, Private Land Claims, and the
decision of that officer commences on page 356. It is musually full,

showing a careful investigation of the subject before him, and his reasons
at length for recommending the approval of the grant. The record
shows that application for the grant was presented May 26, 1814, to
Gov. Don Jose Maurique.

It asked for,-

a tract of uncultivated land situate in the place called Los Trigos, as far as El Gustano, independent of the league of the Indians of the Pueblo of Pecos.
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The petition was referred by the governor to the corporation of Santa
Fe, it being stated in the reference that the corporation was clothed
with authority to act thereon by decree of the Viceroy of August 23,
1813,and by the royal order of January 4th of the same year. On July
30, 1814,the council of Santa Fe granted the lands petitioned for that
"may not belong to the natives of the town of Pecos, or to the residents of the Point El Bado; " and ordered that the parties be put in
possession of " the boundaries which may be assigned to them as they
solicit."
On June 22, 1815, Gov. Mayne approved the grant of the town coun-

cii-

provided, that a royal grant to property is only to be considered
to be upon lands which they mark, cultivate and fence in, etc."
Subsequently, on December 5, 1815,the Indian lands were measured
off and set apart, and the senior justice of Santa Fe placed the petitioners in possession of the lands asked for by them.
It will be seen also by the record that the right of Vigil and his assoeiates to the land in question, was vigorously contested before the
surveyor-general by parties claiming adversely, who asserted that
possession of the lands had been delivered to them by a public officer
having lawful authority to do so. In the objections to the approval of
the grant, filed by the contestants before the surveyor general, it is in-

sisted 2nd. That the grant was only to such portions of the land as should be enclosed,
built upon, and cultivated,.
3rd. That the proofs show conclusively that the grantees built upon, enclosed and
cultivated only a very small portion of the lands included within the limits, etc.

The surveyor-general, in his opinion on the above objections, says

that the grant in question was made by the town council of Santa Fe,
which had full authority so to do under the Spanish law of January 4,
1813; that grants under said law were in fee simple; by fixed limits
and specific boundaries; that the insertion of the clause by Governor
Mayne, relative to inclosures and cultivation, was,the. interpretation of the law by a subsequent governor, made after the grant had
been made according to law by the town coni,
was not binding on the parties,
and was therefore null and void, as the law vested in him no authority to impose
conditions; and any part taken by him in the premises, with the exception of being
the medium between the town council and the grantees, was an assumption of
power on his part for which he had no authority of law.

It was therefore held that whilst cultivation was required as an evideuce of good faith, and in order to acquire title, and inclosure was
advised in order to avoid disputes, "it was optional with the parties
whether they should cultivate a portion only or the whole of the land
granted," and that the matter of inclosure was also "left to the
option of the owner, and not a condition imposed upon him by law,"
and that "the law certainly does not require every foot of the land to
be cultivated and enclosed."

-
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The surveyor-general thereupon found that the boundaries of the
grant are proven to be fixed and permanent landmarks, known to all
persons familiar with the locality; that the grantees went upon the
land, cultivated it in good faith, and that it was always recognized as
their property. He was therefore of the opinion that the law gave "a
full and perfect title to the land contained within the boundaries of the
grant" made by the town council of Santa Fe, and hence recommended
that it be thus confirmed to the grantees.
It is thus made plain that the matter of the inclosure and cultivation
of the lands was presented to and passed upon by the surveyor-general, who decided plainly that the provision relating thereto was illegal
and of no effect, and that the grantees took " a fll and perfect title to
the land contained within the boundaries."
With this fall and careful report before it Congress confirmed the
grant as recommended by the surveyor-general. This seems to me to
be a final settlement of the question of enclosure and cultivation,
beyond the power of your office or this Department to reopen it. "A
full and perfect title to the land contained within the boundaries of the
grant" was confirmed by Congress, and the executive has no power to
limit that confirmation to such lands only " within the boundaries" as
were " actually under cultivation and in the occupancy of the grantees,"
at the date of the treaty with Mexico.
There is therefore manifest error in the instructions issued to the
surveyor general in this respect, and the same are hereby overruled.
The other ground of objection is not passed uponbyyour. office. The
testimony taken in relation thereto, or rather, excerpts therefrom, are
recited in the decision, but no opinion is expressed thereon, and no
instructions are issued to the surveyor-general to guide him in respect
to that point. It was doubtless thought, inasmuch as it was decided,
only such lands were to be surveyed as were " actually under cultivation and in the occupancy of the grantees" at the date of the treaty,
that the area of the grant would be so reduced it could not reach to
the point where the alleged conflict is said to take place; therefore, it
was unnecessary to decide a question which would not arise on survey.
But this Department having now determined that there is manifest
error in said ruling of your office,the question of the other alleged
error becomes an important one, which should be regularly acted upon
and decided. The papers in the case are herewith returned to you that
the same may be re-examined and considered in accordance with the
views herein expressed, and fully adjudicated, to the end that if said
survey be defective, proper steps be taken to reform it; or, if correct,
that it be formally approved and patent issued thereon in accordance
with the provisions of section 4, act of March 3, 1869 (15 Stat., 342).
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SOUTHERN PACIFIC R. R. CO. V. HAMXMOND.
The forfeiture declared by the act of September 29,1890,was complete on the passage
of the act, and opened to settlement immediately the lands designated therein.

Secretary Noble to the Commtissioner of the General Land Office April
6, 18929.

I have considered the case of the Southern Pacific Railroad company
v. Maria S. Hammond, on appeal by the former from your decision of

November 12, 1889,holding for confirmationthe entry of the latter for
the NW. , Sec. 27, T. 15 S.,

. 7 F., M. D. M., San Francisco, Cali-

fornia, land district.
This land is within the primary limits of the grant to the said railroad company by act of July 27, 1866 (14 Stat., 292), which attached
January

3, 1867.

The township plat of the official survey was filed in the local land
office February

3, 1873.

On September 22, 1885, Maria S, Hammond made application to make

a homestead entry for said land. She presented the usual affidavits
showing her qualifications to make entry, together with the non-mineral
affidavit and accompanied the same by several affidavits from which
it appears that one Charles Pierce located upon the land in 1868, and
built a house thereon and that he. resided there continuously until
April, 1872, when he sold his improvement to C. Y. Hammond; late

husband of this applicant, who immediately established his residence
thereon, and lived there until September, 1884, when he died, leaving
the applicant and her minor children in possession of the tract, and that
they have continued to reside thereon.
The testimony tends to show that Pierce was a qualified entryman.
From the best information the witnesses have, he was born in Massachusetts,.he was over 21 years of age, and none of them have any knowledge of his ever exercising his right to "pre-empt" or homestead"
any other tract of land.
Mrs. Hammond is qualified to make homestead entry.
On July 17, 1886,your office by letter of that date directed the local
officers to permit Mrs. Hammond to make entry for said land, in pursuance of which on August 11, 1836, she filed her pre-emption declara-

tory statement, alleging settlement September 26,1869,and on November 14, (not the 16th as stated) 1888, she submitted final proof in
support of her claim, and the same was accepted and a cash certificate
was issued accordingly.
On November 12, 1889, your office held said entry for confirmation

and notiaed said railroad company of your action and of its right of
appeal.
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On December 7, following, the company filed its appeal from said

decision, and assigns the following errors:
1st. Error in not sustaining the right of said company under its grant.
2. Error in finding the land excepted from the grant by the occupation of a settler.

The final proof shows that Pierce settled upon the land in the fall of
1866, and lived there till 1872, when he sold his improvements to
C. Y. Hammond, who resided there continuously until his death in
1884, and that Maria S., his widow, with his minor children have maintained continuous residence thereon since that time.
This land lies opposite a portion of the line of the railroad between
Tres Pinos and Huron as shown by the said company's map of designated route filed in the general land office January 3, 1867.
The testimony is somewhat conflicting as to the year that Pierce went
upon this land.

In one affidavit it is fixed 1868; two fix it in 1866.

Mrs. Hammond. did not know Pierce till 1872, another witness says
Pierce lived on the land in 1870, when he first knew him; nor is the
evidence very satisfactory as to his right to make'entry or pre-empt the
land even if living upon it.
But if the road was not completed and in operation on September 29,
1890,these questions cease to be material. The first section of the act
of Congress, approved September 29, 1890 (26 Stats., 496), reads as
follows:
Be it enacted, etc. That there is hereby forfeited to the United States, and the
United States hereby resumes the title thereto, all lands heretofore granted to any
State or to any corporation to aid in the construction of a railroad opposite to and
coterminous with the portion of any such railroad not now completed, and in opera
tion, for the constiaction or benefit of which such lands were granted; and all such
lands are declared to be a part of the public domain: Provided, That this act shall
not be construed as forfeiting the right of way or station grounds of any railroad
company heretofore granted.

The second and third sections of the act relate to the settlement of
the lands so forfeited, and provide for their disposition by the government.

This act rendered the lands designated therein subject to settlement
immediately on its passage,-the forfeiture was complete on the passage
of the act. Victorien v. New Orleans Pacific Ry. Co. (on review) (10
L. D., 637); Van Wyck v. linevals (106 U. S., 360-368); McMicklen vUnited States (97 U. S., 204-218).

It appears by the records of your office that said railroad has not
been constructed

opposite T. 15 S., R. 7 E., M. D. M., and therefore

this land comes within the terms of the said act of September 29, 1890.
Your decision, in so far as it holds Mrs. Hammond's entry for confirmation, is affirmed.
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ADJOINING FARM HOMESTEAD-SECTION 22S9 B. S.
WILLIS V. MESSENGER.
The statute authorizing adjoining farm entries contemplates that the original farm
as well as the adjoining farm must be held for agricultural purposes, and that
the entrynian must be the owner in his own right of the original farm.

First Assistant Secretary Chandler to the Co2ninissionerof the General
Land Office, April

7, 1892.

On May 26, 1887, Joseph Messenger made adjoining farm entry of
the NE. 4 of the SE. of See. 1, T. 19 S., R. 2 W., S. B. M., Los An.

ge]es, California, containing forty acres, based upon his application,
alleging that he was the owner of and then residing upon an original
farm containing
section 1.

67.30 acres, which comprised lots 1, 2, and 3 of said

On November 12, 1887,William D. Willis fied contest against said
entry, charging that:
Joseph Messenger has subdivided and surveyed all the land described above into
city or town blocks and streets; that the plat of same had been filed in the county
recorder's office of said San Diego, thus dedicating the streets as therein represented
to the public; that said Messenger has thns by intervening streets eut himself off
and separated

himself

from the said NE. + of SE.

, See. 1, 19 S., 2 W., S. B. M.;

that the official plat now filed represents the whole of said land above described
divided into lots, blocks and streets, and that further said Messenger has sold an
undivided half interest in the whole of lots 1,2, 3, Sec. 1, 19 S., 2 W., S. B. M., to
which said Messenger claims the said NE. SE. , See. 1, to be adjoining; that said
Messenger holds none of said lands as a farm, or farming property, but as speculative
city lots, and that many of said lots have been sold, and they are yet offered for
sale upon the market.

Upon the evidence taken at said hearing, the local officers found
" that the land embraced in the additional farm homestead entry of
Joseph Messenger had been subdivided into town lots and sold at publie sale," which placed it beyond his power to comply with the requireMents of the homestead law. They therefore recommended that his
"adjoining farm homestead entry be canceled." Upon appeal, you reversed said decision and dismissed the contest, and contestant appealed
therefrom.
The evidence shows beyond all controversy, that the tract in ques.
tion was laid off into blocks, lots, streets, and alleys, shortly after entry,
with the corners staked on the ground, and a plat of said subdivision
was made and the lots offered for sale. It is also shown that part of
the alleged original farm had also been subdivided, and part of it had
been offered for sale.

There is not in this case a single element of good faith. Section 2289
of the Revised Statutes, under which this entry was made, contemplates
that the original farm, as well as the adjoining farm, must be held for
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agricultural purposes. The law requires that the entryman must fulfill
the requirements of the law as to residence and cultivation for five
years before the issuance of patent, but that he will not be required to
remove from the land originally owned, it being contemplated that the
original and the additional shall constitute one body of land.
The division of this land was the result of an agreement made between Messenger and the owners of adjoining tracts, and the offering
of the same for sale as town lots indicated a clear purpose and intention
on the part of this entryman to take the land for speculative purposes,
and not for the purposes contemplated by the homestead law.
Furthermore, the law requires that the entryman must be the owner
in his own right of the original farm, and this fact must appear.
The entryman in his application alleged that he was the owner of lots
1 2, and 3, of Sec. 1, T. 19 S., R. 2 W., S. B. M., the original farm upon

which the adjoining entry was made.
The abstract of title to said lots 1; 2, and 3, put in evidence by the
contestant, showed that they were patented by the United States to
John F. Gould, and were conveyed through mesne conveyances to William Lane, by deed, dated November 9,1875. This showed title in Lane,
and, at least, shifted the onus upon defendant to show title out of Lane
and in himself at the date of his entry. No title was so shown, and
this, of itself, was sfficient to cancel the entry.
For the reasons above set forth, your decision is reversed, and the
entry of Messenger will be canceled.

RAILROAD GRANT-SETTLE

IRVINE

MENT CLAIM.

. NORTHERN PACIFIC R. 1. CO.

When settlement and occupancy, alone, at the time rights under a railroad gant
attach, are relied upon to except the land from such grant, it must affirmatively
appear that the party in possession had the right at that time to assert a claim
to the land in question under the settlement laws.

Secretary Noble to the Commissioner of the General Land Office, April 8,
1892.

- The appeal of John H. Irvine, from your decision of December8,
1890,holding his homestead entry for the S. i of the SE. i., Sec. 31, T.
44 N., R. 5 W., Lewiston, Idaho, for cancellation and awarding the land

to the Northern Pacific Railroad Company, has been considered.
The records show in this case that on June 1, 1885, the local officers

permitted Irvine to make a homestead entry of the land in question
and on August 18, 1885,he presented final proof thereon alleging settlement and residence on the land from June, 1872,whereupon final
certificate was issued and the case regularly reported to you in the
order of business.
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In view of the fact that the above tract was within the granted limits
of the Northern Pacific Railroad, and the homesteader alleged that the
land was excepted from the withdrawal for the railroad by reason that
the tract was occupied by a settler at the date of withdrawal, and for
the further reason that the land was excluded from said withdrawal on:
account of Coeur d'Alene Indian Reservation, you directed that a hearing be had to determine the status of the land.
March 4, 1890, the hearing was concluded and the local officers de-

cided adversely to -the homestead party, whereupon he appealed and on
December 8, 1890, you affirmed the decision below.

The homesteader again appeals.
This land is within the granted limits and was withdrawn on a map,
of general route of said railroad, filed February 21,11872,a copy of
which was received at the local officeApril 29, following.
The evidence in this case shows that sometime in October or November, 1871, one Rosewood camped on Sec. 31 or 32, it does not posi-

tively appear which; that he remained some two weeks on the land"
(the improvements consisting of four logs laid as a foundation for a
house) then he left and has not since returned. There is no evidence to
show that this man was qualified to make an entry under any of the
settlement laws or that he intended to claim it as a home. When settlement and occupancy, alone, at the time rights under a railroad grant
attach, are relied upon to except the land from such grant, it must affrumatively appear that the party in possession had the right at that
-time to assert a claim to the land in question under the settlement laws;
Northern Pacific R. R. Co. v. Mc~rimmon (12 L. D. 554); Stewart v.
Northern Pacific R. R. Co. (11 L. D., 568).

The appellant bases his right to the land upon Rosewood's supposed
occupancy of the tract, claiming that

such occupancy and claim were

sufficient in themselves to reserve the land from the operation of the.
railroad grant, and that therefore the land was subject to homestead at
the date his entry was made. As before stated, Rosewood went upon
the land in October or November, 1871,and remained about two weeks,
then left the land; hence at the date of withdrawal on map of general
route, filed February 21,1872, the claim of Rosewood, even allowing that

he camped on section 31, had been abandoned and the land was subject
to the operation of the grant. This being the case, the claim of Irvine
initiated subsequent to said withdrawal must of necessity fail as the
railroad right had attached to the lands.
The Coeur d'Alene Indian reservation appears from the records of
your office to have been created by executive order of June 14, 1867,
but it does not appear that the land in question is embraced by said
reservation, or by any withdrawal therefor; hence, it cannot be maintained that the tract was excepted by reason of such reservation from
the railroad grant at the date of withdrawal.
Your decision is therefore affirmed.

.364

DECISIONS RELATING TO THE PUBLIC LANDS.

RAILROAD GRANT-PRE-EMPTION FILING-ACT OF MARCH 3, 188.
GILKERSON

V. LEAVENWORTH, LAWRENCE AND GALVESTON
Co. ET AL.

R. R.

A pre-emptor who heastaken the initiatory steps required by law in regard to actual
settlement, and is called away by engagement in the military service of the
United States, is entitled, under section 5, act of March 20, 1864,to six months
after the expiration of his service in which to submit final proof.
A withdrawal for the benefit of a railroad company does not take effect upon land
embraced within an unexpired pre-emption filing.
Proceedings for the recovery of title under the act of March 3, 1887, are authorized,
where it appears that land has been erroneously certified on account of a railroad grant.

Secretary Noble to the Commissioner of the General Land Office, April 8,
1892.

In your letter of February 15, 1892,you report that under date of
August 28, 1891, the Leavenworth, Lawrence and Galveston and the
Missouri, Kansas and Texas Railroad Companies, were called upon to

show cause why demand should not be made upon them for the reconveyance to the United States of the S. of the SW. i of Sec. 27, T. 23
S., R. 18 B., Topeka land district, Kansas, and that no response had
been made by either company.

Said tract is within the common granted limits of the grants for said
companies under the act of March 3, 1863(12 Stat., 772),and said roads
were definitely located opposite this land November 28, 1866,and DeA withdrawal was made on account of
cember 3, 1866, respectively.
'these grants, which became effective May 5, 1863, and this tract falls

within the limits of that withdrawal.
The records show that one John Gilkerson filed declaratory statement No. 1647, for this tract and the N.

of the NW.

i

of Sec. 34, same

township and range. on January 16, 1861, alleging settlement December 17, 1860.

He made homestead entry No. 655, for same land on March 6, 1865,

but said entry was canceled, as to the tract now in question, on April
27, 1870,for the reason that his filing, being for offered land, expired
before the withdrawal on account of the grant.
This tract was jointly listed by the companies July 29,1874,and was
certified to the State February 11, 1875.
Gilkerson now files affidavits, which show that he settled upon the

land embraced in his filing, together with his family, in 1858,and resided thereon until the year 1861,when he left to enter the United
States army; he was discharged from the army in 1865,and immediately returned to his claim, upon which his family still resided, and it
has since been'their home.
The 5th section of the act of March 20, 1864 (14 Stat., 35), provides:
That where a pre-emiptor has taken the initiatory steps required by existing lawms
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in regard to actual settlement, and is called away from uch settlement by being
actually engaged in the military or naval service of the United States, and by reason
of such absence is unable to appear. at the district land office, to make, before the
register or receiver, the affidavits reqhired by the thirteenth section of the preemption act of the fourth of September, eighteen hundred and forty-one, the time
for filing such affidavit and making final proof and entry or location, shall be extended six months after the expiration of his term of service, upon satisfactory
proof by affidavit, or the testimony of witnesses, that the said pre-emptor is so in
the service, being filed with the register of the land office for the district in which
his settlement is made.

Under said act, the filing by Gilkerson was an unexpired and subsisting claim to the land at the date: of the withdrawal of 1863,and,
*hence,the land was not embraced insaid withdrawal. His homestead
entry, made in 1865,was therefore properly allowed, and, being of
record at the date of the definite locations of said roads, served to defeat the grants.
629; Hastings

Kansas Pacific R. R. Co. v. Dunmeyer, 113 U. S.,.

and Dakota

Ry Co. v. Whitney,

132 UJ. S., 357.

The certification to the State on account of the railroad grants was
therefore erroneous, and I have to direct that demand be made upon
said companies for the reconveyance of said tract to the United States,
as contemplated by the act of March 3, 1887 (24 Stat., 556), and upon
the expiration of the time allowed for that purpose, you will report the
result thereof to this Department for such further action as the facts.
may warrant.

RAILROAD GRANT-INDEMNITY-SETTLEMYIENT CLAIM.
NEW ORLEANS PACIFIc

By. CO. V. CHARLOT ET At.

A settlement claim upon land within the indemnity limits of the grant conferred,
upon the New Orleans. Pacific Companyby the act of February 8, 1887,is protected by sectio 2 of said act.
:
1
e,
a, e

X

*&orery

Noble

to the CoGmmissionerof the General Land o0Ace,
April 9,
1892.

7

I have considered the appeal by the New Orleans Pacific

A

aila

Company from your decision of May 26, 1890, Ifolding for cancellation
its indemnity selection for the SW. 1 See. 35, T. 7 S., R. 3 E., New Or-

leans, laud district, Louisiana, on account of the outstanding certifications for the New Orleans, Opelousas and Great Western Railroad and
the settlement by Don Louis Charlot.
This tract is within the thirty miles indemnity limits of the grant
made by the act of March 3, 1871 (16 Stat., 579),to the New Orleans,
Baton Rouge and Vicksburg Railroad Company, and is opposite that
portion of the road the grant for which was conferred upon the New
Orleans Pacific Railway Company by the act of Congress approved
February

8, 1887 (24 Stat., 391).
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The second section of said act, being the confirmatory section, provides:
That all such lands occupied by actual settlers at the date of the definite location
of said oad, and still remaining in their possession or in the possession of their heirs
or assigns, shall be held and deemed excepted from said gant and shall be subject
to entry under the public land laws of the United States.

This tract is opposite the definite location shown upon the map filed
November 17, 1882, and was selected by the company December 28,
1883.

Your decision states that this tract was certified to the State January
29, 1861,for the New Orleans, Opelousas and Great Western Railroad
Company, and that it was reconveyed by the governor February 24,
1888,subsequent to selection by the New Orleans Pacific Railway Company.
On May 12, 1888, CharIot presented a homestead application for the
land, and alleged settlement thereon in December, 1864,upon which
allegation a hearing was regularly had.
The testimony, taken at said hearing, clearly shows that he was
residing upon the land both at the date of definite location and selection, above given, and for a long time prior thereto.
In the case of said company v. Elliott (13 L. D., 157),in considering
the effect of the act of February 8, 1887 (supra), it was held that
there is nothing in the act to indicate that it was intended to extend the benefits of
the withdrawal in favor of the original grantee to the latter company .
. The
New Orleans Pacific R'y Co. can only claim whatever rights were granted or confirmed by the act of February 8, 1887 .if
a settler was on the land at
the date of definite location it is excepted from the grant.

In that case the tract was within the primary (orgranted) limits, but
the reasoning applies with equal force to lands within the indemnity
limits; otherwise, it must be held that a greater privilege was conferred
upon the company within the indemnity limits than within the granted
limits.
As before said, after confirming certain of the lands granted by the
act of 1871 upon the New Orleans Pacific Railway Company, the second

section provides " that all such lands" occupied at the date of definite
location shall be subject to entry.
The intention is plain. It was to protect all qualified settlers within
the limits of the grant at the dates named.
I therefore agree with you in holding that the settlement claim of
Charlot was, under the second section of the act of February 8, 1887
(supra), sufficient to defeat any claim to said tract on account of the
grant, and its selection will accordingly be canceled.
Your decision states that there are conflicting claims to the land under
the public land laws, the respective rights under which, not having
been determined by your officeneed not now be considered.
The decision appealed from is affirmed.
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ADDITIONAL-SECTION

T, ACT OF

MARCH 3, 1S91.
BONDS' HEIRS ET AL. V. DEMING TOWNSITE (ON REVIEW).
The occupancy of land by townsite settlers, prior to and at the time of soldiers' additional homestead entry, constitutes an "adverse claim " that defeats confirmation of said entry under the body of section 7, act of March 3, 1891.

Secretary Noble to the Commissioner of the Genteral Land qOce, April 9,
1892..

I have before me a motion filed by the attorneys representing the Rio
Grande, Mexico and Pacific Railroad Company, asking for a review and
rehearing of the departmental decision of December 8, 1891, in the case
of the heirs of William Bond et al. v. Deming Townsite (13 L. D., 665),
involving the S. i of Sec. 27, T. 23 S., R. 9 W., Las Cruces, New Mexico.
The motion asks a review on two grounds, upon which it is claimed

that the Department erred in applying the law to the facts in the case.
The first ground of the motion alleges error in holding the soldiers' additional homestead entries, covering land involved in the case, invalid,
because at the time the same were made, the land was occupied for the
purpose of trade and business and not for agriculture. The second
ground of the motion, alleges error in the decision in denying the application of the Rio Grande, Mexicoand Pacific Railroad Company, to purchase forty acres of the land involved in said case, for station purposes,
under section 21, of the act of March 3, 1871. (16 Stat., 573-579.)

In support of the first ground of the motion it is urged that the additional homestead entries in question, are confirmed by the seventh
section of the act of March 3, 1891(26 Stat., 1095),and that the Department erred in not so deciding.
This question was not presented by the record in the case nor by
counsel representing the parties in whose behalf the motion for review
is made, nor passed upon in the decision, and under some circumstances
this of itself would be a sufficient reason for denying the motion. Bramwell v. Central and Pacific Railroad Companies (on review), 2 L. D.,
844; Haling v. Eddy (9 L. D., 337); United States v. Montgomery et al.
(on review) (12 L. D., 503).

In this: case, however, I am of the opinion that if these entries are
confirmed under the act of Marcl 3, 1891,the parties are entitled as a
matter of law, to have patents issued to them for the land embraced
therein; on the other hand, if said entries are not confirmed by said act
then the motion in their behalf must be denied.
That part of the seventh section of the act of 1891, relied upon as
confirming these entries is as follows:
All entries made under the pre-emption, homestead, desert land, or timber-culture
laws, in which final proof and payment may have been made and certificates issued
and to which there are no adverse claims originating prior to final entry and which
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have been sold or ieumbered prior to the first day of March, eighteen hundred and
eighty-eight, and after final entry, to bona fide purchasers, or icambrancers, for a,
valuable consideration, shall, unless upon an ivestigation by a government agent,
fraud on the part of the purchaser has been fonuld,be confirmed and patented upon
presentation of satisfactory proof to the Land Department of sch sale or incumbranee.

The additional homestead entries in question were made, and final
receipts issued thereon, March 24, 1885. It is claimed in argument for
the motion that the lands embraced in them were sold and transferred
to the Rio Grande, Mexico and Pacific Railroad Company, on the 15th
day of April, 1885. While the requisite proof as to the bona fdes of
the alleged sales and transfers of the lands, based upon the valuable
considerations required by the terms of this section, are not before me,
I will treat these as existing for the purposes of this motion.
It is also claimed " that the claims of both Bond and Kidder do ot
possess single element of validity," which, for the purposes of this
motion may also be conceded.
The sole question in the case is between the railroad company as

transferee, under its purchase from the additional homestead entryman,
and the townsite claimants. The record clearly shows that the townsite claimants occupied the land and had improvements on the same of
a substantial and permanent character, such as residences, hotels,
stores, barber shops, restaurants, etc., long before the date of these
entries. In other words, there was a town there before these entries
were made. They were made with the full knowledge of the fact that
the lands covered by them were at that time, and for a long time prior
to such entries, used, selected and occupied for townsite purposes.
Under these circumstances, the land was not subject to entry for agricultural purposes when these entries were made. See Guthrie Townsite v. Paine et al. (on review) 13 L. D., 562; Carnahan v. Haywood et
al., (13 L. D., 143).

The seventh section of the act of March 3, 1891, under which it is

claimed these entries are confirmed, by its plain terms only confirm
entries " to which there are no adverse claims originating prior to final
entry." One of the definitions of ' claim' given by Bonvier is, "The
possession of a settler upon the wild lands of the government of the
United States; the lands which such settler holds possession of." (See
Bouv. Law Dict., word claim.) The claims made by these townsite
claimants come literally under this definition. Their claims originated
prior to these final entries, and were adverse to them within the letter
as well as the spirit of the act.
It follows that said entries are not confirmed by the seventh section
of the act of March 3, 1891. This disposes of the first ground of the
motion.

In support of the second ground of the motion, it is urged that the
Rio Grande, Mexico and Pacific Railroad company should have been
allowed to purchase, for station purposes, forty acres of the land in
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controversy, under its application i the fall of 1882, tnder section 21,
act of March 3, 1871.

This question was fully presented and carefully considered when the
decision was made in the case. There is nothing new suggested in the
argument of counsel nor by way of authority in support of this ground
of the motion, therefore, it is not sufficient to warrant a review. Fort
Brooke Military Reservation (3 L. D., 556); Chas. W. McKallor (9 L.
D., 580); Pike v. Atkinson (12 L. D., 226). For the foregoing reasons
the motion is denied.

RAILROAD GRANT-WITHDRAWAL-SETTLEIvIENT.

AnD v. MissouRi,

KANSAS AND TEXAS RY. CO.

No rights either, legal or equitable, as against a railroad grant, are acquired by settlement upon lands withdrawn by executive order for the benefit of such grant.

Secretary 1Toble to te

Commissioner of the GeneraZ Land Office, Ajpril
11, 1892.

John Ard has appealed from your decision of December 4, 1890, re-

jecting his application to make homestead entry of the N. W. i of section 11, T. 26 S., R. 20 E., Topeka land district, Kansas.
The tract lies within the indemnity limits of the grant of July 25,
1863 (12 Stat. 772), for the benefit of the Missouri, Kansas and Texas

Railroad Company. Withdrawal was ordered by your officeon March
19, 1867. The company selected the tract August 8, 1872; and, there

appearing no adverse claims thereto, it was certified to the State for the
benefit of said company, on April 10, 1873.

Ard applied to make homestead entry on September 19, 1887. His
application was rejected by the local officers, and he appealed to you;
and from your rejection. he now appeals to the Department, upon ten
different allegations of error, the substance of the same being that the
withdrawal, the selection, and the certification, were all illegal and void.
The only allegation to which any weight could possibly be attached is
that of priority of right in view of the date of his settlement. He alleges, and files affidavits to prove, that he " settled upon and improved
said tract. about March, 1870."
By a comparison of dates it will be seen that settlement is alleged

prior to. the date of selection and certification, but after the date of
withdrawal. The question in issue, then, is whether any right was
acquired as against the railroad by settlement upon the tract after its
withdrawal?
The withdrawal in the case of this railroad was an executive withdrawal-not directed by the granting act. In this respect it was similar to that in the case of the Chicago, St. Paul, Minneapolis and Omaha
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Railway, wherein the granting acts, of June 3, 1856 (11 Stat., 20), and
of May 5, 1864 (13 Stat., 66), contain no provisions for withdrawal of

indemnity lands, but an executive withdrawal was nevertheless made
In the case of Shire against said company (10 L. D., 85), it was held
that no rights, either legal or equitable, as against a railroad grant, are
acquired by settlement upon lands withdrawn by executive order for
the benefit of such grant. In the departmental instructions relative to
the restoration and disposition of lands withdrawn for the benefit of
said company, dated March 11, 1891 (12 L. D., 260), this doctrine was.

re-affirmed. It applies equally and directly to the case now under consideration.
The recent decision of the United States Supreme Court in the case
of the United States v. The Missouri, Kansas and Texas Railway Company (141 U. S., 358) has no direct application to the case at bar, inas-

much as it involved (1) only even numbered sections; (2)it expressly
avoids determining the rights of any settlers excepting those f' whose
rights attached prior to the withdrawal of 1867" (page 379).
In view of the facts set forth, I concur in your conclusion that the
tract described is not properly subject to entry, and affirm your decision rejecting the application to enter.

APPLICATION-REGULATIONS OF LOCAL OFFICE.
REUBEN

G. EPPLER.

An order of procedure, adopted by the local office regulating the presentation of applications on the opening of public lands to entry, is conclusive upon parties.
taking action thereunder without protest.

Secretary Noble to the Commissioner of the General Land Office,April 9,.
1892.

I am in receipt of a letter from you bearing date January 20,1892,in
which you say:
I have the honor to transmit herewith what purports to be a petition in certiorari
in the case of Reuben G. Eppler, asking that an order be granted by you directing
the register at Oklahoma City, Oklahoma Territory, to receive, act upon, and place
of record a soldier's declaratory statement made by said Eppler.

You conclude your letter by saying:
As there appears to be no rule of practice governing the disposition of such a petition, and as it is addressed to you, the papers are transmitted for your consideration..
The matter has never been before this officefor adjjudication.

In the case of Wood v. Goodwin (10 L. D., 689), it was said:
While the rules of practice provide for certiorari only in cases where the General
Land Office denies the right of appeal, yet the Secretary has the power. and authority to issue the writ to the local officers in a case that calls for such action.
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The ease also held that " certiorari will not lie to review an interlocutory order of the local office where the ordinary methods of procedure afford relief."

fIn his petition in the ease at bar, and in the affidavits which accom.
pany it, it is alleged by Eppler that an application to make soldier's
*declaratory statement in his favor, for the NE. of See. 14, T. 9 N , R.
3 W., was made at the Oklahoma land office, on the 22d day of September, 1891, a few seconds after 12 o'clock noon, by his duly author-

ized agent; that the lawful fees accompanied such application, being
attached thereto, at the request of the local officers, in order to facilitate business; that the register refused to receive said application, or
to endorse his reasons for such refusal thereon, as required by rule 66
of. Rules of Practice;

that on the 23d day of September, 1891, which

was the day after the local officers had refused to receive said application, he caused to be filed with said officers an appeal from their action
in refusing to receive the samen which appeal the said officers also re-

fused to receive, but returned the same by mail to his agent who had
filed it.
The circumstances connected with the transaction are detailed by
James M. MleCarnack,the agent acting in the matter for said Eppler,
as follows:
On the 22d day of September, 1891, and prior to the hour of 12 o'clock noon of said
day, affiant was at the entrance of the U. S. land office at Oklahoma City, in waiting
for the same to open at said hour, and that many others were there at that time for
that purpose, that while affiant was so in Waiting there, the Hon. John H. Burford,
register, appeared and addressing the people there assembled stated, among other
things, that when the hour for filing arrived no person would be allowed to file-more
than two applications of any kind at one time.. Affiant further saith that at the
hour of 12 o'clock noon on said day, affiant was admitted to the land officeand proceeded directly to the filing window, being the first to reach the same, that he there
found the honorable register in charge, and affiant at once presented to him for filing
two applications which affiant had in his hand, which applications were received,
and some endorsement or numbering placed upon them by the register. That upon
so delivering said applications as aforesaid or directly thereafter, affiant addressed
the register, asking him in substance whether he would be allowed to file any other
papers at that time, and stated I have some more here I want to file, and at about
the same time took into his hand from his pocket thres soldier's declaratory applications, one of the same being Eppler's, and presented said three applications to the
register, to-whichtender theregistermadereplyimmediately:
"I villnot receive them
now, pass right along out," or words in substance the same. That therenpon affiant
passed from said window, taking -with him the three applications so presented as
aforesaid.

On the 13th of October, 1891,the register and receiver united in a
communication addressed to you, in which they explained their proceedings of September 22. They state that prior to 12 o'clock noon of

that day, about three hundred people cotgregated on the street and
sidewalk at the entrance to the stairway leading to their office,with the
avowed purpose of filing upon land opened to settlement that day.

Each was striving to be the first one into the officeafter 12 o'clock, and
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violence and bloodshed was feared. The mayor and police force was
calledupon to preserve order, and by the combined efforts of the local
land officers, and the peace officers, an orderly procession was arranged.

It being currently rhported that those at the head of the line and nearest to the entrance, had in their possession to offer for filing large numbers of declaratory statements, the local officers,after consultation, and
in order to quiet disorder and bring about peace, announced to the waiting crowd that no person would be allowed to make mote than two filings until he should retire to the rear of the line and come to the desk
again in his turn. This announcement, the officers say, met with a
hearty approval, and not a protest or dissent was, at the time, made.
They add: Its effect was what we anticipated, to quiet the murmurings,
and bring about good feeling. In reference to Eppler's application they
say:
MCarnack was the head man in the line, and was the first one to reach the filing
desk, after 12 o'clock. He presented as agent two S. D. S., which were both accepted
and filed. He then said to the register, " Can I file any more now t" The register
answered, "Not until you are reached again; pass on to the receiver's window and
pay your money." IIe answered, "I have some more here I want to file."
e then
passed on to the receiver's window and paid for the two he had filed and passed oat
without further action or protest. The application filed with the appeal was never
formerly presented to the register, or to any one else in the office. It was never rejected or refused. In fact the said agent, by his acts and conduct, acquiesced in
the rule established without protest. He made no tender of fees to the receiver at
that or any other time, and asked for no action on the application, until presented
with his appeal.

The local officers also state that had McCarnack gone to the rear of
the line, he would have reached the window again by 1:30 o'clock on
the afternoon of September 22, as all were waited on inside of two
hours, and some of them came to the desk and returned to rear of line
as many as six to eight times, filing at each time. They add that the
land in question was not filed for until the 25th of September, when
Samuel D. Wagoner made homestead entry No. 856 for said tract.
The local officers admit that they had no authority to make the rule
to allow only two filings by each individual, when he first came to the
register's desk, but say that they regarded it as an emergency measure,
and justified by the circumstances and " are yet firmly of the conviction
that it prevented violence, disorder and probably bloodshed."
The rule seems to have been acquiesced in by every person present
when it was announced, and it does not appear that McCarnack protested against it when he was before the register presenting his filings,
or that any person objected to its enforcement during the entire afternoon. Those who took part in the proceedings that day, without protest, I think were estopped from afterwards raising objections to the
regularity of the proceeding.
The local officers state positively that the application of Eppler was
not presented to them, nor rejected by them on the 22d of September,
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1891, nor was it presented to them at any other time, until it came into
the officewith the pretended appeal on the 23d. It does not appear
that at this time it was presented with a view of having it acted upon
by the local officers, by an acceptance or rejection, but simply as a part

of an appeal from their action of the previous day.
The transaction on the 22d, as detailed by McCarnack, does not show

that the local officers were requested to, or even had an opportunity to
comply with the rule laid down in Mahin v. Chappell (4 L. D., 350),

which says that " on the presentation of an application for public land,
the local office, in the event of not accepting the same, should duly
endorse upon such application the reason for such action, and note upon
the record a memorandum of the transaction." He seems to have made
an offer to present it, in bulk, with several others, but not to have presented it in a formal manner.
I have detailed the facts and circumstances of the case at considerable length, and I find nothing therein to call upon me to exercise the
power and authority mentioned in Wood v. Goodwin,supra, or to " make
an order directing the register of the United States land officeat Oklahoma City, to receive, act upon, and place of record the petitioner's ap-

plication to make or file a soldier's declatory statement for the above
named tract, " and the application for such order is therefore denied.

CONTEST-DISNIISAL-RE-INSTATE MENT-PREFERENCE RIGHT.
JONES ET AL. V. INfiELDER.
A contest should be re-instated where it is dismissed on the order of the contestant's
attorney without the authority or consent of the contestant.
The preference right of such contestant will not be defeated~tholgh the entry is canceled on the subsequent contest of another, where proceedings therein are allowed
subject to the re-instatement of the first contest.

First Assistant Secretary Chandler to the Commissionerof the General
Land Offlce, April 12, 1892.

This appeal involves solely the preference right of entry of the S. j
of the NE.

an4 the N.

of the SE.

of Sec. 14, T. 29, R. 46, Chadron

Nebraska, which was formerly embraced in the timber-culture entry of
Christian Inhelder.
A contest was filed against said entry by Richard Jones, upon which
notice issued, and March 30, 1888, was fixed for the trial.
On March 20, 1888, R. F. Milford, the attorney of Jones, dismissed
said contest, and on May 23, 1888, he filed a contest for Henry Schmidt

against said entry, upon the same grounds as were set forth in the contest of Jones.
June 1, 1888,Jones filed a motion to have his contest re-instated, and
'filed in support of said motion an affidavit stating that he filed his con-
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test in good faith, and paid his attorney the fee and expenses for conducting said contest, ad that said attorney, without the authority or
consent of affiant, dismissed his contest and procured other parties to
file one for said land.

On February 18, 1890,you returned said application to the local officers, and directed them to proceed to a hearing in the case of Schmidt v.
Inhelder, and to allow Jones to appear at the same time and submit
testimony on the allegations set forth in his motion for re-instatement,
in order that it might be determined which contestant is entitled to the
preference right, in the event the entry should be canceled.
On the day fixed for the hearing, Jones and Schmidt both appeared
and submitted evidence, but the defendant was in default, and there-.
upon the local officersheld his entry for cancellation and awarded the
preference right to Jones.
Upon the appeal of Schmidt, you affirmed the action of the local officers awarding the preference right to Jones and canceled the entry of
Inhelder, he having failed to appeal from the decision of the local officers.

From this decision Schmidt appealed, alleging error in awarding the
preference right to Jones, for the reason that his contest was commenced in good faith, and the entry was canceled upon said contest, at
the trial'of which he furnished the testimony. le further insists that,
as he had no knowledge of the contest of Jones, he should not be made
to suffer by reason of the fraudulent conduct of Milford toward his
client.

Attached to said motion is an affidavit by R. F. Milford, stating that
"'at the time he agreed to obtain said land for said Schmidt he did not
tell Schmidt of Jones' contest," but he does not deny in any particular
the charge of his fraudulent conduct in dismissing the contest of Jones
without his authority and consent, after having accepted from him the
fees and expenses to conduct said contest.
Jones' contest should have been re-instated and the trial should have
proceeded upon that contest, but the irregularity in directing that the
trial proceed upon the contest of. Schmidt should not affect the rights
of Jones, especially as Schmidt proceeded with his contest with full
notice that Jones would be allowed to submit testimony in support of
the allegations set forth in his motion to re-instate in order to determine who was entitled to preference right of entry.

Your decision canceling the entry of Inhelder and awarding the
preference right to Jones is affirmed.
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A.

'

GLEASON Ve.PENT.
The disposal of laud that is bounded by a water line, as shown by the official surVeyconveysto the patentee a riparian right, including subsequent accretions.

Tirst Assistant Secretary Chandler to the Commissionerof the General
Land Office,April 12, 1892.

This case involves 40.50 acres in the Gainesville, Florida, land district, hereinafter more particularly described.
On April 4, 1870, W. R. Gleason made homestead entry for 164.84
acres, that is, lots 1 and. 2, which comprised all of fractional Sec. 19, T.

53 S., R. 42 E., in said district, as shown by the survey approved August 1, 1845. On January 12,1877, he made final entry therefor.

Upon

said entry patent was issued June 24, 1878. Upon a new survey of
said township approved February 1, 1875,the subdivisions of said section were changed. Of these last subdivisions lot 2 or the INE. of the
W. of said section, is the tract in controversy.
On January 18, 1890, Edward C. Pent made application to homestead said lot, which was rejected at the local office for conflict with
the Gleason entry and patent. Upon his appeal, you, by decision
dated June 11, 1890,directed that if qualified, he should be allowed to
enter the said tract.
-

On February 25, 1891, an appeal from your said decision was filed
by W. El. E. Gleason, who swears that on June 24, 1884, he " in good

faith purchased land embraced in the entry of W. Ef. Gleason, and
that he was without notice of yolu action allowing Pent's entry until
December

29, 1890.

By letter of transmittal, dated March 4, 1891,you transmitted the
Xecordupon such appeal. By letter dated April 25, 1891, you forwarded
for consideration with said appeal the proof (against which Gleason
protested) and other papers relating to the cash entry made January
26, 1891,by Pent for said lot 2, ad by letter dated April 30, 1891,you
likewise transmitted Gleason's appeal to you from the allowance at the
local office of such cash entry.

By the survey of 1845the eastern boundary of said fractional section
19, was shown to be the water line of Biscayne bay, a navigable arm of
the Atlantic ocean.
By the survey of 1875,such boundary is shown to have shifted eastward to a considerable extent.
The said lot 2, to wit, the tract here in question, is contiguous to the
land originally entered by the patentee, and lies between the different
boundaries indicated by said surveys.
The appellant claims said lot as accretion to the land patented to his
grantor.
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It is, I think, manifest from an inspection of the officialcopies of said
surveys filedby counsel, that the enlargement of said section 19, is the
result of gradual and imperceptible tidal action during the period of
almost thirty years that elapsed between the approval of the survey of
1845 and that of 1875. It is therefore, I think, only necessary for me

to refer to the ruling of the supreme court in the case of Jefferis v. The
East Omaha Land Co. (134 U. S., 178) (one of the numerous authori-

ties cited in the brief by appellant's counsel) which, in my opinion, controls the present question. In that case the court, following the doetrine of the English cases, defined accretion to beAn addition to land coterminous with the water, which is formed so slowly that
its progress cannot be perceived, and does not admit of the view that, in order to be
accretion, the formation must be one not discernible by comparison at two distinct
points of time.

The public surveys are the official description by which the public
lands are disposed of by the government. When, therefore, the patentee made his original entry, the then official survey of 1845was as
claimed by counsel, an "' assurance of the proprietor that a riparian
estate was for sale."

Such entry was a segregation and a disposal of the land in accordance with that survey, and rights thereby acquired, could not be impaired by the subsequent survey of 1875.
The patent under which the appellant claims being based upon such
original entry, took effect as of its date and conveyed the riparian estate described by the first survey.
That riparian owners are entitled to such accretion as that nowunder
consideration, is too well settled for serious discussion.

In the case of

Jefferis v. The Land Co., sujpra,it was held that-,
Where a water line is the boundary of a given lot, that line, no matter how it
shifts, remains the boundary; and a deed describing the lot by its number conveys
the land up to such shifting water line; so that, in the view of accretion, the water
line, if named as the boundary, continues to be the boundary, and a deed of the lot
carries all the land up to the water line.

As heretofore stated the patent through which the appellant claims?
conveyed the whole of said fractional section as described in said first
survey, whereby the boundary was shown to be the water line referred
to. It follows under the authority cited, that it must convey the land
embraced within such boundary as extended by the second survey.
I must, accordingly find that the appellant W. H. R. Gleason as
owner of the patent hereinbefore mentioned, is entitled to the lot in
question, as accretion to the land described in said patent.
Your decision of June 11, 1890, allowing Pent's application to enter
is reversed, and you are accordingly, directed to cancel his cash entry
for the said lot 2.
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COLLEGE SCRIP.

MICHAEL DALTON.
The even numbered sections within the granted limits of the Northern Pacific became
double minimum when the line of general route was fixed.
The agricultural college scrip issued under the act of July 2, 1862,is on the basis of
a single minimum grant, and must be so computed in the location of doubleminimum land.

First Assistant Secretary Chandler to the Conmissioner of the Generalc
Land Office, April

12, 1892.

The land involved in this appeal is the E. AL
NE. , and lots 1, 5 andL
6, Sec. 32, T. 139, R. 41, Crookston, Minnesota, land district.

The record shows that Michael Dalton located said land containing178.65 acres, with agricultural college crip, No. 317, State of Arkansas, March 20, 1873. In his final proof submitted on said day, it i.

shown that he made settlement on said land October 9, 1870.
It seems that by letter of December 23, 1873,the entry was suspended.
and Dalton was required to make an additional payment of $1.25 per
acre for the reason that said land had been increased to double minimum price August 13, 1870. Apparently no attention was paid to this,
and by letter of January 20, 1876,you instructed the local officers as.
follows:
You are now advised that said entry is held for cancellation, with sixty days forappeal, Mr. Dalton may, however, if he so desires, within said sixty days, make theadditional payment of $1.25per acre, or elect to retain one half of the land embracedi
in his entry, upon which his improvements are situated, retaining in such selection
regular legal subdivisions, which entry will be approved as to said selection, andL
canceled as to the residue.

From this decision claimant appealed, assigning error as follows:
First. By the act of Congress dated July 2, 1864,the grant of lands made to the:Northern Pacific Railroad Company did not vest until the definite location of said
road, which was not until November 21,1871.
Second. That, until said date, the even numbered sections remained at the mini-mum price of $1.25 per acre.
Third. Appellant made settlement prior to said 21st day of November, 1871.

Through an inadvertence in your officethe case has remained thereuntil recently called up by one Calvin P. Bailey, who claims to havepurchased the land from Dalton in 1877.
The land in controversy is an even numbered section within the
granted limits of the Northern Pacific Railroad Company. Section W
of the granting act (July 2, 1864,13 Stat. 365),provided for the surveyof the lands for forty miles in width on each side of the road after thegeneral route shall have been fixed; that the odd numbered sections
should not be subject to sale by the government thereafter; that the
eyen numbered sections should be subject to settlement and sale as
provided by law, and then specially provides "And the reserved alter-
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-nate sections shall not be sold by the government at a price less than
$2.50 per acre, when offered for sale."

"The reserved alternate sections" named in the statute refer to the
evell numbered sections open for settlement and sale by the govern-

Iient.
Now the general route of the road was fixed August 13, 1870, hence
-this land became "double minimum price," or $2.50 per acre, at that

date.
The act creating this scrip (July 2, 1862, 12 Stat., 503), section 5,

provides, "that the grant of land and land scrip hereby authorized
shall be made on the followingconditions; 11and the fifth condition is:
When lands shall be selected from those which have been raised to double min:imum price, in consequence of railroad grants, they shall be computed to the states
-at the maximum price, and the number of acres proportionately diminished.

In view of the legislation upon this subject, there certainly ought to

be no question as to the correctness of the order above quoted. (See
State of Kansas, 5 L. D., 243).

Your judgment is therefore affirmed, but inasmuch as the original
entryrnan seems to have transferred the land you will cause notice to
be served on the transferee requiring him within the period mentioned
in the order, to comply therewith upon production of satisfactory evi-dence to the local officers that he is entitled thereto.

iAILROAD GRANT-INDEMNITY SELECTION-SETTLEMENT.
NORTHERN PACIFIC R. R.

Co. v. ANDERSON.

'The departmental order of May 28,1883, relieving the Northern Pacific Company
from the necessity of specifying the basis of indemnity selections, does not contemplate the selection of lands subject to settlement without designating the
basis therefor, but is applicable only to lands protected by withdrawal.

..Secretary Noble to the Commissioner of the General Land- Office,April 12,
1892.

This record presents the appeal. of the Northern Pacific Railroad
'Company from your action rejecting its claim to the SW. i NE. 47,SE.
4 NW. i, and W. I SE. 1, Sec. 1, T. 129:N., R. 36 W., Saint Cloud, Min-nesota, and holding for approval Gustaf Anderson's homestead entry
for the said tracts.
The tracts named were embraced in the homestead entry of Samuel
U>.Meader, made April 16, 1868, and canceled August 19, 1876. They

were also within the limits of the withdrawal ordered December 26,
1871, and received at the local offlce January 10, 1872, for the benefit of

-the grant to said company. On August 2 1883,the company applied
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-to select the same. This application was rejected at the local officeand
-the company appealed.

Or

October 12, 1883, Anderson made home-

-stead entry for said tracts and final entry therefor, May 17; 1890.
By decision of September 9, 1890, you stated that the company's ap- .
plication to select was made December 29, 1883. Y ou accordingly found

-that the land, having been excepted from the grant by the Meader entry, it was, on October 12, 1883,the date of Anderson's original entry,
properlysubject thereto. You therefore held Anderson's finalentryfor.
approval.

On October 27, 1890, the company called your attention

to

the fact that its said apiplicationto select was made August 2, as well
as December 29, 1883,and asked that you sustain its appeal from the
-said rejection of its application to select. Against this a protest was
-filedby the attorney for Anderson. Thereupon by letter dated Decem-ber 5, 1890,you held in effect that notwithstanding the priority of its
-application to select; the company could thereby acquire no right be-

cause of its failure to specify the particular loss for which the land was
sought as indemnity. You accordingly adhered to your former decis-ion, and allowed the company the right to appeal within sixty days.
Thereupon the company filed its pending appeal.
The material matter urged in behalf of this appeal is that the corm-pany's application of August 2, 1883, should have been allowed under
the provisions of the departmental instruction of May 28, 1883. By
these instructions, which were issued " to open for settlement as speedily as possible all the lands within the indemnity limits of the grant to
the Northern Pacific Company" the local officers were instructed to
note all selections free from conflict and forward the same for final ex-

amination, " leaving the ascertainment of the lands lost in place, to
your office,instead of requiring preliminary lists of such lost lands, together with therindemnity lands, tract for tract, from the company as
Iheretofore."
The precise question thus presented was, as you have well held, dis-

posed of adversely to the appellant by the decision in the similar case
of Northern Pacific Railroad Company v. John C. Miller, on review,
(11 L. D., 42S) wherein it was held that theThe departmental order of May 28, 1883,did notcontemplate the selection of lands
subject to settlement without designating the basis therefor, but was applicable
-only to such lands as were protected by withdrawal.

The land' involved was, by the Meadier entry, excepted from the said
withdrawal. It being therefore open to settlement it could, under the
uling cited, not be selected by the company without a specific desig-nation of loss. The -company having failed to make such designation,
its application of August 2, 1883,was of no effect. It follows that at
the date of Anderson's original entry, that is, October 12, 1883,the
land was vacant and that such entry was properly allowed. The reeorcl showing that Anderson has complied with the law, his final entry.
must be sustained. Your judgment is accordingly hereby affirmed.
-
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PRA.CTICE-MOTfON

TO DTSMSS-O-ORDER OF JANUTARY 17, 1891.

AMMUND PEDERSON ET AL.
A motion to dismiss under the order of January 17, 1891,must be sustained where it
appears that the Department is without jurisdiction, patent having issued for
the land.

PFirstAssistant Secretary Chandler to the Commissioner of the

enerar

Land Ofice, April 13, 1892.
On November 27, 1883, Ammund Pederson made homestead entry No.
26,217, for the N. of the S. W. i of section 20, T. 104, N. R. 52 W.,,

Mitchell, South Dakota.
le submitted proof and received a final certificate on February 17k.
1887. You rejected the proof and held the entry for ancellation on
February 25, 1887, and no appeal being taken from said action on O&
tober 14,1887, you canceled said entry. On December 10,1887, following, John Albertson made homestead entry No. 28,536 for said tract

and upon making proof received a final certificate on September 9,1889,,
and on October 24, 1890,a patent was issued on said certificate.
On March 27, 1891,Frederick T. Day claiming to have a mortgage
on said tract executed by Pederson, to secure the payment of $300.00
which amount is unpaid, filed his application asking that Pederson's
entry be re-instated and approved for patent under the 7th section of
the act approved March 3, 1891 (26 Stat. 1095). You rejected the application on May 19, 1891, citing as authority therefor, the case of
James Ross (12 b. D. 446). You also held that you had no jurisdiction

over the matter because of the issuance of the patent. Day has appealed from your judgment to this Department and on March 4, 1892,
John Albertson filed a motion here asking that said ease be dismissed
under the order of January 17, 1891, (12 L. D. 64.) Said order is as
folio WS:
It is hereby ordered that until otherwise directed, motions to dismiss pending
cases, on jurisdictional questions arising on the record, may be presented, orally or
otherwise, before the office of the Assistant Attorney-General, on the first Monday
in each month; such motion to be filed at least five days previous to its presentation, with ten days' notice thereof to the opposite party, where such party is represented by a resident attorney, and thirty days' where such attorney is a non-resident. Ten minutes to each party will be allowed on the presentation of such motion
orally, and no question will be considered in any case that involves an examination
of the testimony.
li

The motion must be granted for since a patent has issued for the
land in question it is clear that this Department has no jurisdiction
over the tract.
Said motion is accordingly allowed, and the case is dismissed.
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CONTESTANT-PREFERENCE RIGHT OF ENTRY.
PENDLEToN

V. GRANNIS.

A contestant is estopped from asserting his preference

Tight as against one with
whom he has verbally agreed to waive said right, and thus induced said party to
settle upon and improve the land.

First Assistant Secretary Chandler to the Commissionerof the Generat
Land Office, April 15, 1892.

In the contest case of John H. Grannis v. Francis M. Rathbun involving the N. E.

Sec. 27, T. 2 N., B. 48 W., the cash entry No. 5131,

of the latter, made-November 11, 1885, at Denver, Colorado, was
ordered canceled by you on July 24, 1890 in accordance with departmental decision of June 30, 1890, (unreported); and Grannis, if duly
qualified was held to have preference right to enter said land, under
act of May 14, 880, (21 Stat., 140), by your letter of February 26, 1891.

On August 1, 1890, said Grannis applied to make homestead entry
for said land and tendered the fees therefor, and the same was held for
consideration by the local officers, in view of the application of Granyille Penlleton to make homestead entry for the east half of said quar$er, and of his protest against the allowance of the application of said
Grannis to enter said east half.
Said Pendleton's protest alleged,
1st. That said Grannis had waived his preference right in and to the east half of
said northeast quarter, awarded to him as contestant.
2nd. That said Pendleton was a settler on said east half, had been residing
thereon, had valuable improvements thereon, and was entitled to enter the land on
the contestant's waving his preference right.
3rd. That said Grannis desired to enter said east half for speculative purposes and
with the intention of taking advantage of the improvements made by Pendleton
thereon.

A hearing was ordered thereon by the local officers,for October 2,
1890. On September 2, 1890, Grannis appealed from the action of the
local officers in not allowing him to exercise his preference right, and
in ordering said hearing. On September 20, 1890, said appeal was dismissed by the local officers on motion of Pendleton.

On petition in behalf of Grannis you directed by letter of October
1, 1890,that the papers in the case be transmitted to your office.
By letter of February 26, 1891, you dismissed said contest and directed that the entry of Grannis be allowed.
From this decision an appeal is now taken to this Department. Pendleton was one of the attorneys for Grannis in his contest with Bathbun and submits an affidavit alleging that in the fall of 1887,it was
verbally agreed between him and said Grannis that Pendleton on account of his fees and disbursements in that contest, should settle upon
and improve said east half of the land in dispute, the said Grannis
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waiving his right thereto, and in consequence of said agreement he!
(Pendleton) has settled upon said east half, built a house thereon, and
made other improvements to the value of $700, and has resided there
with his family since January or February, 1888. He is corroborated
in these allegations by the affidavits of several other witnesses.
The right conferred on a successful contestant by section two of the'
act of May 14, 1880, is a personal one which can not be transferred to

another, but such preference right may be waived even prior to the cancellation which is contested. Kellem v. Ludlow (10 L. D. 560, 562).
The first section of the act of May 14, 1880, provides for a "1written
relinquishment," which is one mode of manifesting an intention of

'abandoning a claim to public land, but it is not the only one. An amicable agreement by which two persons divided the land between them
has been recognized as another node.

Ayers v. Buell et at., 2 L. D.257.

In the present case it is alleged that such an amicable agreement
was made between Grannis and Pendleton and that pursuant to Such
an agreement the latter has gone on the land and made valuable im
provements with the fll knowledge and onsent of said Grannis and
for more than two years lived upon and improved the land upon the
faith of said agreement. If this be true Grannis as much manifested
an intention to relinquish his preference right to said eighty acres as if
he had filed a written relinquishment to that effect. The doctrine of
estoppel would be applicable with respect to such an agreement to prevent its operating as a fraud upon one who has been led to rely upon
it. If Grannis agreed to abandon his preference right to said east half
in favor of Pendleton, provided the contest should be decided in his
favor, and thereby induced Pend]eton, in reliance upon said agreement,
to altet his condition, to settle upon the land, and place valuable improvements thereon, Grannis now cannot be permitted to deny the
truth of said agreement, or enforce his rights against his declared intention of abandonment.

Insurance Co. v. Motwy (96 U. S. 544).

The general principle now is, that where the conduct of a party has been such as
to induce action by another, he shall be precluded fromnafterwards asserting, to the
prejudice of that other, the contrary of. that of which his conduct has induced the
belief. The primary ground of the doctrine is, that it would be a fraud in a party
to assert what his previous conduct had denied, when on the faith of that denial
others have acted. lill v. Epley (31 Penn. St., 334).

The foregoing case is cited with approval in. Brant v. Virginia Coal
and Iron Co. (93 U. S., 336).

If Grannis had manifested his intention to abandon his preference
right to the eighty acres in dispute by a written relinquishment, it
would have been recognized by this Department. If he has manifested
the same intention by an unwritten agreement which he is equitably
estopped from denying, this Department, in the exercise of its judicial
functions, will recognize it as a practical relinquishment

which pre-

cludes Grannis from now asserting any preference right to said eighty
acres.
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I am of the opinion that a hearing to. determine the questions raisedby the contest affidavit of Pendleton should be ordered. You will so)
direct and notify the local officers.
Your judgment is modified accordingly.
CONTEST-RELINQUISHMENT-CONTESTANT.
TURNER v. PAYNE ET AL.
A relinquishment does not inure to the beneit of a contest that is initiated for the pur-

pose of fraudulently defeating rights acquired in good faith under said relinquishment.

First Assistant Secretary Chandler to the Commissioner of the. General'
Iand Office,April 15, 1892.
I have considered the appeal of Earnest S. Turner from your decision
holding for cancellation his timber culture entry for lots 1 and 2, and:
S.

A of

the NE. I- of section 4, T. 27 N., R. 49 W., Chadron, Nebraska.

The facts in this case, as developed from the testimony taken at two
hearings, are as follows:

Christian Voss made timber culture entry for said lands October 14,
1884. Up to April 8, 1887,he had complied with the requirements of
the law, in the matter of breaking and cultivating the land. About
noon on the 8th day of April, 1887, he executed a reli quishment of said.

entry at the village of Hemingford, Nebraska, and received from Earnest
S. Turner, for said relinquishment the sum of $250. During the afternoon Turner prepared an application to enter the land under the timberculture law and enclosed it in an envelopetogether with the relinquish-.
ment and the proper entry fees, and about 4 o'clock deposited it in thepost office at Hemingford, addressed to the local land office at Valentine, Nebraska. By due course of mail this letter should have reached
the land officeon the 11th or 12th of April, as a matter of fact it did,
reach there on the 12th of April, and the entry of Voss was duly canceled.

In the. meantime, on April 8, E. D. Payne of Hemingford, had ascertained that the entry of Voss had been relinquished and the relinquishment purchased by Turner, and he immediately started for the land.
office at Valentine to file a contest against the said entry of Voss. On
April 9th, and while the relinquishment of Voss was in the mail on its.
way to the local, land officetogether with the application of Turner to
enter the land, Payne appeared before a notary public. and made the
following affidavit of contest,-:
Christian Voss has sold and relinquished said tract to the government of the United
States and that said relinquishment is being held by one Tinner of Box Butte county:
for speculative purposes.

affidavit in the local landi office..
On April 10, he filed- this
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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On the receipt of the relinquishment and application of Turner to
enter, the local officers notified the latter of the pending contest of
Payne, but on the request of Turner his entry was put of record subject
-to the right of Payne as a contestant.
With these facts clearly established; you held that Payne had the
Tbetterright to the land, and held the entry of Turner for cancellation.
In this I think you erred..
The act of May 14, 1880 (14 Stat., 140), provides that where a person

has contested and procured the cancellation of an entry, he shall have
the preference right to enter the land. It is a well established princi]2le that a relinquishment filed during the pendency of a contest does
not inure to the benefit of the contestant, unless it be found that it was
filed as the result of the contest. Sorenson v. Becker (8 L. D., 357).
A relinquishment filed during the pendency of a contest is presumptively the result thereof, though such presumption may be overcome.
Webb v. Ioughrey et al. (9 L. D., 440);. Brakken v. Dunn et at. (9 IL.D.,
461).

The record clearly shows that the relinquishment was in no way, the
result of the contest; on the contrary, the contest was filed for the
purpose of defrauding Turner out of a right which he had obtained in
a lawful and honorable manner, and in a manner sanctioned and recognized by law. There was no ground for a contest, the charge made by
Payne was without foundation, as shown by the evidence.
While on the one hand the law will not permit a bonafide contestant
to be defrauded out of the rights he has lawfully obtained under the
law, by means of a relinquishment executed either before or subsequent
to the filing of the contest; on the other hand, it will not permit a party
who has, in a lawful and proper manner, obtained a valuable right by
means of a relinquishment to be defrauded out of that right by means of
a subsequent contest. Each case must be determined upon the facts.
Your decision is reversed, and the entry of Turner will remain intact.
..cC'Q
SCHOOLLAND-SETTLEMENT

BEFORE SURVEY.

CIcHY V. PALTZEE.
In case of a pre-emption settlement on a school section prior to survey, the State may
either select indemnity therefor, or await the action of the settler, and, if his
claim is abandoned assert its right to the land in place.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, April 15, 1892.

I have considered the case of Paul Cichy v. Anna Maria Paltzer on appeal by the former from your decision of November 10,1890 dismissing his

protest and allowing the homestead entry of the latter for the W4 SE{..
and lots 3 and 4 of Sec. 36, T. 131, R. 39 W., St. Cloud land district,
Minnesota.
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It appears that Phillip Paltzer, late husband of Anna Maria, settled
upon land then unsnrveyed, but which proved, upon survey being made,
to be in Sec. 36, T. 131 N., R. 39 W., and he claimed the tracts described

and filed a declaratory statement for them on April 27, 1873, the plat
of officialsurvey having been filed on March 27 of that year.
Paltzer died in June, 1875, having as yet offered no final proof, leav-

ing a widow, and it is said, some children.
In 1881. Mrs. Paltzer advertised that she would offer final proof.

The

State authorities of Minnesota were notified of this, but gave it no
attention, and Mrs. Paltzer made default, and nothing was done at the
time the proof should have been offered.
On October 12, 1886 Cichy purchased, of the State, lot No. 3, moved

onto it, erected a house, made other improvements on the land, and has
continued to reside thereofi.

On May 0, 1889,Mrs. Paltzer applied to transmute the pre-emption
filing of her late husband to a homestead entry, alleging in an affidavit
her residence, and that she was the head of a family, the widow of
Phillip Paltzer, was poor and unable to pay for the land. The local officers allowed this homestead entry, and on December 11 following, she
offered final proof upon due notice. Thereupon came Cichy and pro-

tested said proof as to lot No. 3. No attention was paid to this protest, no hearing was ordered, but the final proof was accepted and the
case sent to your office. The State authorities were notified of the
allowance of her application to transmute to homestead and of its right
of appeal, and on June 10, 1889,the auditor of State acknowledged the
receipt of the notice, and among other matters, saidRelying upon your (the register's) statement that said application was supported
by affidavit corroborated by the evidence of two witnesses that settlement was-made
prior to survey, the State made no appeal and now makes no claim to the said described lands adverse to that of the homestead application of Anna M. Paltzer.

The matter of Mrs. Paltzer's right to make homestead entry came up
for consideration before your office on March 31, 1890, and after review-

ing the record in the case and discussing the same at length, you held
that the State had no claim to the land and allowed the entry of Mrs.
Paltzer to remain intact, and on November 10, 1890,the cause came on
to be heard upon the final proof of Mrs. Paltzer, and your officedismissed the protest of Ciehy and directed that her proof be examined
with a view to issue of patent, from which decision Cichy appealed.

There has been filed in the Department a statement by Cichy which,
if true, shows that the local officersand your officehave been imposed
upon. It alleges that Mrs. Anna Maria Paltzer, who has signed all the
papers by that name, is Mrs. Anna Maria Kline; that she was married
to Kline over fourteen years ago; that of the six children of which she
claims to be the mother, three are the fruits of the marriage with Kline;
that Paltzer's youngest child is sixteen years old; that Mrs. Paltzer's
proof is false; that by false statements she procured the State to caneel his agreement of.purchase. He says that Kline and his wife, for14561-vOL 14

25
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merly Mrs. Paltzer, never occupied, nor in any way used or improved
lot 3, and that he went to see Kline before buying the lot of the State,
and was advised to buy it " or some stranger would," and added " because we cannot and will not buy the land ourselves; "1 that Kline assisted him in building his house on the land, and never made any claim
to it until the land became valuable, and until he (Cichy) had improved
it and lived on it a number of years. The protest denied her right to
make entry or proof and set up Cichy's purchase, occupancy and improvements, and a hearing should have been had upon it.
Your decision discusses at length the distinction between a failure to
" file in time and failure to enter in time, and finally you decide
that she can neither transmute her late husbands filing to a homestead
entry, nor complete his filing by malting proof and cash entry, but you
conclude in your decision of March 31, 1890, based on a line of authori-

ties and reasoning that she has a right to homestead the land on .' the
hereditable quality of rights acquired by mere settlement." You cite
the case of Tobias Beckner (6 L. D., 134) as authority for this, and con-

elude that a settlement right descends to the heirs or legal representatives. In the Beckner case, the settler had lived about seven years
upon the land. It had not been surveyed. He died in 1882. The heir,
Beckner, continued to reside upon the land. In 1885,May 26, the township plat was filed, and on June 11following, within sixteen days of the
filing, the heir applied to make homestead entry. It was held thatth6
case came clearly within the purview of section 2291,Revised Statutes;
that the heir cofild do what the ancestor could have done if living. But
it will be observed that this section. applies to homesteads, not to preemption filings. This land was in section 36. The settlement before
survey excepted it from the reservation, and the filing by the heir within the required time was held to be sufficient to maintain the exception;
the heir having complied with the law as his ancestor might have done
if living, acquired the rights the ancestor would have acquired.
In the Watson case (on review) (6 L. D., 71) cited by you, it will be

noticed that the issue was not the same as that in the case at bar. In
that case, one May had settled upon and filed for the land. The settlement was made before survey, and the filing within proper time.
Thereupon the school authorities selected a tract in lieu of the May
tract. Afterward May sold his improvements to Watson, and he attempted to make homestead entry for the land. Your officethereupon
held that on May's abandonment the land reverted to the State, and
Watson's entry was canceled as was the selection of lieu" land. It
was held by the Department that this was error, because the State
having made selection of equivalent land it took the place of the original
school land, and that the selection was equivalent to a relinquishment
of the school tract. The selection was restored, and Watson's entry
reinstated.
Paltzer's settlement being upon unsurveyed land, he is governed by
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section 2266,Revised Statutes, which allows three months to file declaratory statement after " the receipt at the district land office of the
approved plat of the township." Section 2267,Revised Statutes provides that: "All claimants of pre-emption rights under the two preceding sections, shall . . . . make the proper proof and payment
for the land claimed within thirty months after the date prescribed
therein respectively for filing their declaratory notices has expired."
This would give Paltzer until December 27, 1875 to make proof and
payment, but on June 3, 1874,Congress passed an act (18 Stat., 52)
providing " that the time at which pre-emptors on the public lands in
the State of Minnesota ....
are now required to make final
and
rproof
payment, is extended for the period of two years." Allowing
this to apply to pre-emptions on school land, Paltzer's time for making
final proof and payment expired December 27, 1877. But this act did
not change the mandatory character of section 2267, and while it extended the time of limitation, it did not remove the bar by limitation
when the same is insisted upon by an adverse claimant. See Crane v.
Stone (10 L. D., 216) and cases there cited.

Is the State an adverse claimant? Did its rights attach upon failure
of Paltzer's heirs to make proof and payment within the time fixed by
law ?

It is quite clear that the statutes in existence when the compact between the State and the government was concluded became a part of
the agreement, and the State was bound to know the rights of a settler,
but at the same time it was bound to know the duties and obligations
he was under before he could acquire title to public land, and it had a
right to have those statutes enforced. It accepted the government's
proposition, and came into the union upon this basis.
In Beecher v. Wetberby (95 U. S., 517)the court say:
It matters not whether the words of the compact be considered as merely promissory on the part of the United States, and constituting only a pledge of a grant in
future or as operating to transfer the title to the State upon her acceptance of the
proposition as soon as the section could be afterwards identified by the public surveys. In either case the lands which might be embraced in those sections were
appropriated to the State.

In Cooper v. Roberts (18 Howard, 173) the court, in a case arising in
Michigan said (syllabus)
(2) When the State accepted this act (of admission) the grant became a contract
or compact between the State and the United States. (3) As the government extended its surveys so that the location of these sections was ascertained, the title to
the State became complete.

In Water and Mining Co. v. Bugbey (96 U. S., 165) Bugbey was a set-

tler on school land when the survey was made. He did not file his
declaratory statement, or enter the land under any U. S. statute, but
purchased it of the State. The Water and, Mining Company claimed
substantially that his settlement on the land at date of survey excepted
it from the grant, that his failure to acquire or assert any right under
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the government law left the land as a part of the public domain. The
court say:
Here the company does not claim under the settler's title, bt seeks by means of
it to defeat that of the State. . . . The settler, however, was under no obligation
to assert his claim, and he abandoned it, the title of the State became absolute as of
May 19, 1866,when the surveys were completed. The case stands, therefore as if at
that date the United States had parted with all interest in and control over the prop-

erty.

It has been held as in Watsonis case supra;that on abandonment by
the settler or pre-emptor, the land goes to the State, unless in the meantime it has made a selection of other lands in satisfaction of the loss,
and thereby, as was said in that case, it has in effect relinquished its
claim to the school tract.
Section 2269, Revised Statutes, provides for consummating the claim
of a deceased pre-emptor. It is competent for the viexecutor " or " administrator " of the estate of such party or " one of the heirs to consummate the claim, filing the necessary papers to complete the same,
but the title in such cases goes to the heirs. There is nothing in this
section, however, nor in the law, that gives to the representative of the
deceased person rights superior to those he would have enjoyed or could
have exercised if living, nor do I find any extension of time given to
representatives of the deceased pre-emptor. I am of opinion that the
State is an adverse claimant in this class of cases. It is in the position
of a subsequent settler. It may await what the prior settler does, or it
may go into other land and make selection. As the subsequent settler
may file a second declaratory statement and await the action of the
prior settler, and may secure the land if the prior fail to comply with
the requirements of the law, so the State may decline to select lieu land
and await the action of the settler. The State, in the case at bar, asserted its right to lot 3, and sold it to Cichy in October, 1886. It is said
that in 1889the Auditor wrote a letter which, in effect,was a waiver of
the claim on the part of the State. This can not, however, affect Cichy's
title. If the State had a right to assert its claim in 1884, Cichy took
its claim by purchase, and it had nothing to waive. Cichy may assert
all it could have asserted on the day it sold to him. If up to that time
it had not waived its right or transferred its claim by selecting other
lands, the time for final proof having long previously expired, its right
attached, and if proof had been offered on the filing, it would have had
to be rejected upon the protest of Cichy or the State, but there is nothing to show whether or not the State has selected lands in lieu of those
in controversy, or whether its right to the land remains. There is no
testimony as to whether Mrs. Paltzer is a married woman, or if married, whether she is living with her husband, or has been deserted by
him. This will become important if the State has selected lands in lieu
of those in controversy.
There is no testimony upon the question of actual occupancy of the
tract of land in dispute, by building upon it, or by cultivation, nor is
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there any testimony as to what was done and said by Kline and his
wife to induce Cichy to go upon the land and make improvements, or
what knowledge she had that he was making improvements thereon, or
what notice, if any, she gave him of any claim she had to the land, even

if she had knowledge of his settlement and improvements. There is no
testimony properly presented showing that Phillip Paltzer left any
children wlien he died, or if so, whether they are living.
Mrs. Paltzer, or Kline, says in her affidavit for homestead, that she.

is " the head of a family." She does not say she is unmarried. If she
married Kline, she ceased to beth e head of the family. She abandoned,
by that act, her claim to make a homestead, and her settlement as "the
head of a family," and Kline became the head of the family from the
date of her marriage to him. But were this all so, I see, no reason why
the heirs of Phillip Paltzer may not complete his entry to the land upon
which there is no adverse claimant, provided the State has selected
other lands. As I have not before me the facts in the case upon which
I can form any conclusion satisfactory to myself, or upon which I have
reason to believe I can do justice to the parties, I set aside your decision, and return the case that you may remand it to the local office
with directions to the register and receiver to order a hearing upon notice to the parties, including the State of Minnesota, and all parties
will be allowed to offer testimony upon the points herein indicated, and
upon a report of the evidence you will re-adjudicate the case.
PATENT-CLERICAL MISTAKE-CANCELLATION.
FRANK SULLIVAN.
The Commissioner of the General Land Office may properly, on the request of the
patentee, withholdand cancel a patent that failsto describe the land entered, and
issue one that correctly describes said land, even though a relinqnishment of the
erroneous patent is not filed.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office,April 15, 1892.

With your letter of June 4, 1891,you transmit an appeal taken by
G. L. Miller, as attorney for Frank Sullivan from your decision of April

29, 1891,denying his application for the cancellation of the erroneous
patent issued on cash entry for the SE.

i

of Sec. 22, T. 32 S., R. 43 W.,

Garden City, Kansas, and to issue a new patent to Sullivan correctly

describingthe tract.

'It appears from the record before me that Frank Sullivan made

homestead

entry of the SE. 1 of Sec. 22, T. 32 S., E;. 43 W., Garden

City, Kansas, and made final proof upon said entry, upon which final
certificate issued.
The local officers, in issuing the final certificate, described the tract
as the SE. 4 of Sec. 22, T. 32 S., R. 42" W., and patent issued to said
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Frank Sullivan, December 28, 1889,for the tract as described in the
final certificate, which was transmitted to the local officers for delivery
to the patentee.
On February 24, 1890, the local officers returned to your office a num-

ber of patents for correction, among which was the patent issued to
Sullivan.
By letter of April 29, 1890,you instructed the local officers to require
Sullivan to file a deed of relinquishment to the United States for the
tract embraced in said patent and the certificate from the register of
deeds for Morton county, Kansas, in which the land is situated, showing

that Sullivan had not conveyed or encumbered the land. The final certificate was also returned to them, and they were instructed to correct
without erasure said certificate, and upon the receipt of such relinquishment and certificate, the patent would be canceled and a new patent
issued, in accordance with the certificate as corrected.
In reply thereto, the local officers informed your officethat Sullivan
had been notified accordingly, by registered letter which was returned
to them uncalled for.
With a supplemental report, the local officerstransmitted to your office the certificate of the register of deeds of Morton county, Kansas,.
that the records of that county show no instruments executed by said
Sullivan affecting the title to the land described in the patent, or of the
corresponding tract in range 43 west; also an affidavit made by G. L.
Miller, as attorney for the S. L. Davidson Mortgage Company, stating

that said company held a mortgage on the land described to secure the
payment of a loan negotiated by said company to the entryman Frank
Sullivan; that they had used every means to find said Sullivan, to obtain the required deed of relinquishment, but have been unable to find
him.
On March 16, 1891, the local officers reported that your letter of April

29, 1890, enclosing the final certificate issued to Frank Sullivan and instructing them to correct said certificate, had been, with the certificate,
lost or misplaced, and they therefore forwarded a new certificate correctly describing the land entered, upon which they had placed a certificate that it was issued in lien of the erroneous certificate issued December 9, 1887, but which had been lost..

By letter of May 11, 1891,you still declined to cancel said patent and
issue a new patent correctly describing the land, unless the relinquishment was filed by Sullivan as directed. From this action an appeal
has been filed in the name of Frank Sullivan, by his attorney G. L.
Miller.

From the foregoing statement of facts, it will be seen that Sullivan
made homestead entry of the SE. I of Sec. 22, T. 32 S., R. " 43 " W.,
Garden City, Kansas, and that he received final certificate under said
entry, describing the land as the SE. I of Sec. 22, T. 32 S., R. " 42" W.,
and patent issued for the laud described in said certificate. It also
appears that the final certificate has been corrected so as to properly
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describe the land entered by Sullivan, which is now a part of the record in your office.,
The question presented is, whether the Commissioner of the General
Land Officehas the authority, and whether it is his duty to cancel the
erroneous patent and to issue a patent to Frank Sullivan properly de.
scribing the land entered, whether the relinquishment is filed or not.
The Commissioner had no authority to issue a patent to Sullivan for
the SE.
of See. 22, in T. 32 south, R. 42 west, for the reason that
the records of your office show that he never entered said tract, and at
the date of the issuance of the patent it had been entered by another,
as shown by the records of your office.
The issuance of such a patent was the result of a purely clerical error,
which is plainly shown by the record, and it conveyed no title to Sullivan. It was thereforenot necessary that Sullivan should file a relinquishment to the United States, in order to invest your officewith jurisdiction to ancel said patent and to issue a proper patent correctly
describing the land.
The power of the land department, with the consent of the parties, to
recall even a delivered defective patent, and to issue one in conformity
to law, has frequently been sustained by the supreme court and this
Department. Where a patent has issued which fails to conform to the
record upon which the right to a patent rests, and has not passed out
of the control of the Department, it is not only the right, but the duty
of the Commissioner to withhold the delivery of such patent, and to
issue one in conformity with the record. Bell v. Hearne, 19 How., 252;
Maguire v. Tyler, 1 Black, 199, 8 Wal., 655; Adam v. Norris, 103 U. S.,
594; Wm. H.. McLarty, 4 L. D., 498; W. A. Simmons et at., 7 L. D., 283.

In the case of Bell v. Hearne, sjpra, it appears that John Bell made
cash entry of a certain tract of land, for which final certificate issued,
but the register in making up his duplicate certificate of purchase to
be returned to the General Land Officeinserted in it the name of James
Bell for that of John Bell. A patent issued in accordance with said
certificate, which was sent to the register at the local land office,and
was by him delivered to John Bell. Upon a representation of the facts
to the Commissioner of the General Land Office,this patent was canceled and a new one issued to John Bell. The defendant Hearne
claimed that the land had been sold by the United Statesto James Bell,
and had been legally sold as the property of James Bell under a valid
judgment at a sheriff's
and that the person
'ale, under whom Hearne
derived his title was the purchaser at said sale. In speaking of the
power of the Commissionerto cancel the erroneous patent, and to issue
a new patent in the proper name, the court says:
The, question then arises, had the commissioner of the general land office. althority to receive from John Bell the patent erroneously issued in the name of James
Bell, and to issue one in the proper name of the purchaser I And the question, in
our opinion, is exceedingly clear. The commissioner of the general land office
exercises a general sperintendence over the subordinate officers of his department,
and is clothed with liberal powers of control, to be exercised for the purposes of
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justice, and to prevent the consequences of inadvertence, irregularity, mistake, and
fraud, in the important and extensive operations of that officer for thedisposal ofthe
public domain. The power exercised in this case is a power to correct a clerical mistake, the existence of which is shown plainly by the record, and is a necessary
power in the administration of every department. Our conclusion is, that the
supreme court of Louisiana erred in denying the validity of this title, and in con.ceding any effect or operation to the ertificate of purchase or patent issued in the
name of James Bell, as vesting a title in a person bearing that name.

The delivery of this patent to Sullivan would place in his possession
evidence of title to a tract of land to which the records of your office

show he is not entitled, and he has therefore no right to demand its delivery. Itis therefore your right and duty to withhold said patent, and
-it must necessarily follow that it is also your duty to issue to Sullivan
a patent for the land to which he is entitled.
When a patent has issued in conformity with the record upon which
the right to patent is predicated, and has been signed, sealed, and
countersigned, and recorded, as in the case of United States v. Schurz
(102 U. S., 378), the title to the land has passed, and the patent can
not be recalled by the government, without the consent of the patentee,
but when the patentee declines to receive the patent, it has not passed
by' delivery, although it may have been sent to the local officers for
delivery, and the power to recall the defective patent, and to issue one
in conformity to law is fully. sustained by the authorities above cited.
See also Leroy v. Jemison, 3 Sawyer, 389.

In the case at bar, the patent has never passed out of the control of
the Department, and the patentee is not demanding its delivery, but,
on the contrary, insists that the erroneous patent be canceled and a
proper patent issued.
Your decision is reversed, and youYare directed to cancel the erroneous patent and to issue a patent in conformity with the record of the
homestead entry of Frank Sullivan.

TIMBER LAND ENTnY-T

ANEIER

EE-EV +

THE UNITED STATES V. ALLARD ET AL.
The statements and admissions of an entryman agaifist the validity of his entry are
admissible as evidence in a proceeding against such entry, where the said entryman fails and refuses to appear and testify in relation thereto.
An entry of timber land under the act of June 3, 1878,not made for the "exclusive
use and benefit" of the entryman, but in the interest of, and for the use of another, is in direct violation of the terms of said act, and must be canceled.
A purchaser, prior to patent, of land entered under said act, takes blut an equity and
is not entitled to plead the status of a bone fide purchaser without notice; nor
can it avail such purchaser that the matters wherein the entryman testified
falsely were solely within the knowledge of such entryman.
The case of the United States v. David E. Budd et l., 143 U. S., cited and distinguished.

g

393

DECISIONS RELATING TO THE PUBLIC LANDS.

Secretary Noble to the Commissioner of the General Land Office,April 16,
1892.

This is an appeal from a decision of your office, dated March 29,188,
in the case of the United States v. Richard Allard, et al., involving the
validity of forty timber land entries made by various parties, in 1883,
under the act of June 3, 1878 (20 Stat., 89), at the Humboldt land'
office,in the State of California, and of one pre-emption entry, made in
the same year and at the same land office. The names of the parties
who made the several entries, and the lands covered thereby, are given
and described as follows:
*
*
*

*

*

*@

*

The appeal is filed by W. H. Swift and others trustees and H. C.
Putnam, who claim to be the present owners of all the lands in question, by purchase, and deeds of conveyance, several removes from the
original entrymen.
The record shows that thirty-five of the foregoing entries were originally canceled, and four were held for cancellation upon ex-parte reports of special agents of your office,to the effect that said entries had
been made in the interest of other parties than the original entrymen;
and that the remaining two entries, namely, those of John A. Marsh
and Daniel Campbell were canceled because of failure of the entrymen
to appear at hearings ordered upon like reports of special agents.
On JLne 29, 1886,said H. C. Putnamn.filed in this Department his application, in which he stated under oath that he was a bona fide purchaser for value., without notice of any defect of title; that if opportunity were afforded he would be able to show "that the said entries were
made in good faith and for the benefit of the entrymen, and were not
fraudulent as alleged," and asked that a hearing be ordered to determine
the truth of the charges made against the entries which had been canceled.

On July 24, 1886 (case of H. C. Putnam, 5 L. D., 22), myprede-

cessor, Secretary Lamar, directed that the hearing applied for should
be had, and the same was accordingly ordered by your office,on August
20, 1886. Subsequently, upon like application, hearings were also ordered as to the four entries which were simply held for cancellation, as
aforesaid.

By departmental instructions of November 17, and December 1,1886
the local officers were directed to make one hearing of all the entries

here in question, and the same were accordingly heard together. Some
half dozen or more entries, in addition to these, were involved in the
application of Putnam, as to which hearings had been previously had.
At the hearing herein the government was represented by a special
agent of your office, and the intervenors, Swift and others, appeared
by their attorneys. There was no appearance for any of the entrymen.
A very large amount of testimony was submitted by the government,
relative to the manner in which the entries in question, and many others
of like character, were made. Twenty of the entrymen, namely, Isham
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Lloyd, George C. Lewis, Robert McEntee, Samuel P. Jarnagan, Richard

Bradley (two entries), Isaiah S. Perkins, John A. Marsh, Charles W.
Walker, A. R. Brown, Frank Baker, Fred. W. Kopp, Henry S. Peterson, Charles F. Flinn, Walter Sohell, Thomas Burnett, Richard D.
Swift, E. H. Burneft, James Mcenna, F. M. Haines and Frank Stevenson, appeared in response to subpoenas issued by the government, and
were examined as witnesses in the case. The others failed to appear,
though most of them were personally served with notice and with
subpoenas.

Notice of the hearing was given by publication, as against

those not personally served. In addition to the entrymeni who testified,
as stated, a great many other witnesses were examined on behalf of the
government.

No testimony was offered in defense of the entries, but, as a rule, the
witnesses for the government were cross-examined by counsel for the
intervenors, at great length. The evidence introduced by those parties relates solely to matters tending to support their claim to be bona
fide purchasers for value, without notice of any fraud in the entries,
or other defect of title. They apparently made no effort to secure the
attendance of any of the entrymen at the trial; on the contrary, it is
shown that their attorneys repeatedly advised some of the entrymen
and other persons summoned as witnesses that they could not be compelled to attend the trial.
The lands in controversy are shown to be covered by dense forest of
redwood timber, which is considered to be very valuable. This timber
is of immense size, the trees being estimated to be from ten to eighteen
feet in diameter, and on an average of one hundred and thirty-five feet
in height. It exists in great quantities in that portion of Northern
California, where the entries in question are located.
The local officers,in their decision of August 10, 1887,found that the
entries were fraudulent; that there was "utter want of good faith" on
the part of the entrymen; and recommended " the cancellation of each
and all of the entries."
On appeal by Swift and others, intervenors, your office,in effect,
affirmed the judgment below, by the decision from which the present
appeal was taken.
It is contended by appellants, in effect, (1) that the entries have been
held as fraudulent upon insufficient proof, especially those relative to
which the entrymen themselves were not examined; (2) that they (the
appellants) are bonafidepurchasers without notice of any fraud or other
defect of title, and (3) that as such bona fide purchasers, they should be
protected against the cancellation of said entries.
The second section of said act of June 3, 1878, provides:
That any person desiring to avail himself of the provisions of this act shall file
with the register of the proper district a written statement in duplicate, one of which
is to be transmitted to the General Land Office, designating by legal subdivisions
the particular tract of land he desires to purchase, setting forth that the same is an-
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fit for cultivation, and valuable chiefly for its timber or stone; that it is uninhabited;
contains no mining or other improvements, except for ditch or canal purposes, where
any such do exist, save such as were made by or belong to the applicant, nor, as deponent verily believes, any valuable deposit of gold, silver, cinnabar, copper, or coal;
that deponent has made no other application under this act; that he doe4 not apply
to purchase the same on speculation, but in good faith to appropriate it to his own
exclusive use and benefit; and that he has not, directly or indirectly, made any
agreement or contract, in any way or manner, with any person or persons whatsoever, by which the title which he might acquire from the government of the United
States should inure, in whole or in part, to the benefit of any person except himself;
which statement must be verified by the oath of the applicant before the register or
receiver of the land office within the district where the land is situated; and if any
person taking such oath shall swear falsely in the premises, he shall be subject to all
the pains and penalties of perjury, and shall forfeit the money which he may have
paid for said lands, and all right and title to the same, and any grant or conveyance which he may have made, except in the hands of bona fide purchasers, shall be
null aud void

The testimony by the government abundantly shows, in my judgment,
that all of these entries, except the one in the name of Daniel Campbell, as to which, for some unexplained reason, no evidence was intro-

duced, were made in the interest and for the benefit of other parties
than the entrymen themselves, in plain violation of the provisions of
the statute. The testimony of the several entrymen who were examined, though varying in some particulars, is substantially the same in
many material respects. It shows, among other things, that in eachu
instance the numbers of the tract applied for were obtained from, and
the filing was made at the instance of Charles E. Beach, or Harry A.I
Marks, or some one associated with them at the time, in the business of
securing parties to make entries for redwood timber lands at the Humboldt office; that in nearly every instance the filing fees were paid by
Beach or Marks; that none of the entrymen, except Richard Bradley,
i ever saw the lands applied for, or had any personal knowledge whatever as to the character thereof; that none of them ever made proof or
payment for the land, except Bradley, who made proof under his preemption filing, only, and but few of them knew anything about when,

or by whom the proofs and payments were made; that the numbers or
description of the tracts filed for were generally obtained at the office
of one Fred Bell, a notary, public, in or adjoining a place in Eureka,
known as " Barnum's saloon,?'where Beach and Marks and their associates appear, to have had their headquarters; that the entryman in
each case, some time after making his filing, and usually at Fred Bell's
office,signed a paper, the contents of which, as a rule, he did not know,
but which he supposed to be a deed conveying the land for which he

had filed to one David Evans; and that each entryman, upon signing
said paper or deed, received fom Beach or Marks the sum of $50,
except Bradley, who received $50 for making a timber land entry, and
$150,or over, for making his pre-emption entry. Bradley has a written
agreement with Marks, to the effect that he was to have $50 in the one
case and $150 in the other. Entryman Henry S. Peterson also testified
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that there was a written agreement in his case, to the effect that he
was to receive $50 for making his filing.

Most of the other entrymen

who were examined testified, either that they were each promised the
sum of $50 by Beach or Marks when they made their filings, or 'that
they fully understood they would receive that amount of money for
their services. Several of them testified that their filings were made
fortheir ownbenefit, but in every case, without either proof or payment
having been made by the entryman, the lands were conveyed to David
Evans in the usual manner, and each entryman received his $50 as in
other cases.
A great many persons not parties to this proceeding were examined
as witnesses. Thirty, or more, testified, in effect, that about the time
the entries in question were made, they were induced by Beach and
Marks to file for lands under the aforesaid act of Congress, and that
they were severally paid the sum of $50 for their services, except that
in a very few instances a larger amount was paid; that they never
made proof or payment for the lands embraced in their filings, nor did
they know by whom such proof and payment were made; that in nearly
every instance the entryman, about sixty or seventy days after having
made his filing, and not infrequently within a much shorter period, was
taken by Beach or Marks to Fred Bell's office in Barnum's saloon,
where he signed some sort of a paper which he never read, but supposed to be a deed conveying the land for which he had filed to David
Evans or some one else, at which time the $50 was paid. They also
testified, either that they were promised the sum of $50 each, by Beach
or Marks, when the filings were made, or that they fully understood
they would -eachreceive that amount.
The testimony further shows that in 1883,about the time these entries
were being made, it was a matter of current rumor in the town of
Eureka, and in the vicinity thereof, that Beach and Marks were paying
men $50 each for taking up timber claims for them, and that any one

could get $50 for making a timber filing by applying to Beach or Marks
at Barnum's saloon. Several of the present entrymen testified that
this matter was so- generally understood, that it was unnecessary for
them to make any express agreement as to the amount they were to
receive for their services.

As already stated, a number of the parties whose entries are here
involved failed to appear at the hearing, though notice was given them
either by personal service, or by publication when personal service could
not be had, and most of them were personally summoned as witnesses.
Relative to their entries, in addition to what has already been shown
as to the existing state of affairs in Eureka at the time they were made,
Special Agents B. F. Bergen and Wilson T. Smith, of your office,testified to statements and admissions made to one or both of them, by the
entrymen, except in the case of Daniel Campbell, generally under oath,
which show that these entries were made substantially in the same
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maler, as were the entries of the parties who appeared and testified
in the case. The filings were made at the instance of Beach or Marks
or some one associated with them, who, paid the filing fees; the entrymen never made proof or payment; they never saw the land filed for,
nor had any personal knowledge of its character; and, as in other cases,
they received the amount of money promised them, or which they understood they would get, upon signing a paper or deed, nsnally at Fred
Bell's office in Barnum's saloon. The testimony of Bergen and Smith
is corroborated as to 'several of the entrymen by parties in the presence
of whom their statements and admissions were made.

The testimony also shows that Beach and Marks had several parties
in their employ, who acted as proof witnesses, and made the proofs for
them in the various cases; that for such services the parties were usually
paid one dollar apiece for every proof submitted; that upon proof being made the lands were paid for by Beach or Marks?the former having
paid into the land office as much as $6,000 on one occasion, during the

time these entries were being niade: that Beach feqLently made payments on account of lands entered by other parties, varying in amount
from the price of one claim to $6,000; that Beach and Marks also had,

persons in their employ, whose business it was to induce men to make
timber filings for them, at the price of $50 each, and for every man so

obtained the sum of $5.00was paid to the party who secured him; that
a number of persons were approached by Beach or Marks and asked
to make timber filings for them, but who declined to do so; that Beach
and Marks were men of small means and wholly unable to make the
payments they did, on their own account.
Nearly all of the entrymen who were examined testified that they
were not made acquainted with the contents of the statements to which
they were sworn when their original entries were made; that they did
not read the statements, nor were the same read or explained to them
by anyone else.

It further appears from the original deeds of conveyance, or duly
certified copies thereof, filed in the record, that very shortly after the
entries in question were made, the lands embraced therein were conveyed by the several entrymen, to David Evans, except in one case
where the first conveyance was made to Beach, who shortly afterwards
conveyed to Evans; that Evans, immediately after the several conveyances to him, reconveyed the lands to one James D. Walker; and that
Walker, by deed dated March 13, 1885,conveyed an undivided onetenth interest therein to the appellant, H. C. Putnam, and by deeds
dated respectively July 16, 1885, October 9, 1885, and February 17,
1886,conveyed the remainder of said lands to William Henry Swift,
Turlington Walker Harvey, and Robert S. Walker, trustees, the other
appellants herein.
It is evident to my mind from the testimony that some of the deeds
from the original entrymen to Evans were prepared and signed before
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proof and payment had been made for the lands intended to be conveyed thereby, and that in such cases the deeds and certificates of
acknowledgment thereto were dated so as not to show the true state of
the facts. It is also evident that Beach and Marks were either employed by Evans to procure men to make the entries in question, and
many others, or were partners with him in the business, and that they
employed other parties to aid them in the execution of their purposes.
Beach and Marks were present at the hearing, but refused to testify,
although several times requested to do so, and it is shown that they
were at the time under indictment in the United States court for their
conduct in connection with some of the entries in question. It is also
shown that an attempt was made by Evans at Eureka in December,
1883,to bribe Special Agent Willson T. Smith, who was at that time
engaged in investigating these and other entries with a view to presenting an adverse report thereon.
The foregoing is believed to be a fair summary of the evidence submitteci on behalf of the government, as far as deemed necessary to an

intelligent understanding and proper disposition of the present controversy.

The evidence clearly shows, in my judgment, nothing having been
produced in contradiction thereof by the defendants, or the intervenors,
that the entries in question, except in the case of Daniel Campbell,
were made by the several entrymen, not for their " own exclusive use
and benefit," but in the interest and for the benefit of David Evans
and other parties associated with him in a bold and deliberate attempt
to secure title from the government to large bodies of these valuable
redwood lands, in direct violation of the express provisions of the statute under which the entries were made. It is true that, under ordinary
circumstances, no very great weight could reasonably be given to the
testimony of the original entrymen, who, when they took the necessary
steps to procure their entries, appear to have each filed the sworn statement required by the statute. If they testified truthfully as witnessess
in this case, they wilfully swore falsely -when their original written
statements were filed, unless it be true that they did not know the contents of such statements. In view, however, of the great amount of
other evidence in the case, all strongly corroborative of the present
testimony of these entrymen, there can be no reasonable question, in
my opinion, that they told the truth when on the witness stand, and
that they either deliberately swore falsely when their original written
statements were filed, or were misled and deceived by Beach and Marks

into swearing to such statements without knowing the contents thereof.
It is my opinion that in most cases they were so deceived, and that they
really did not know what they were doing. The evidence shows that
there existed at Eureka, about the time these entries were made, a
most deplorable condition of affairs, brought about by the operations
of Evans, Beach and Marks, and other parties employed by, or associ-
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ated with, them in the execution of theirl unlawful purposes. Honest
men were deceived by these persons as to their rights; aliens temporarily stopping at Eureka were induced to declare their intention to
become citizens so as to enable them to make timber filings, and the

whole vicinity appears to have been literally scoured for the purpose of
obtaining men who were willing to make timber entries and accept the
sum of fifty dollars each for their services.

It is contended by counsel for the appellants that the testimony of
special agents Bergen and Smith, and other witnesses, relative to the
statements and admissions made to them by the several entrymen (except Daniel Campbell, who did not appear at the hearing) is not admissible. I do not think the point is well taken. The entrymen are parties
to the record, and the real defendants against whom these proceedings
were instituted. It must be remembered that the government was
without power to have compelled their attendance at the trial as witnesses, and I know of no rule of law governing the admissibility of
testimony which would exclude statements and admissions made by
them against the validity of their entries, especially in view of their
failure, andin most cases, their absolute refusal to appear and testify
in relation thereto. That the intervenors havenothadthe opportunity
to cross-examine the entrymen is in great measure, their own fault, inasmuch as the record shows that their attorneys at the trial not only
advised that the entrymen could not be compelledto attend and testify,
but also took active measures to seeure, and did secure, the defeat of
the government in its effort to obtain compulsory process against them
and other witnesses in the State courts of California. They can not
now be heard to complain that they have not been 'allowedthe privilege
of cross-examination.
It is my judgment, therefore, that the fraudulent character of all the
entries in question, except the one in the name of Daniel Campbell, is
abundantly proven.
The defense interposed by the intervenors, namely, that they are
bonafide purchasers without notice, and as such are entitled to protection under the law, is next to be considered. The testimony submitted
by these parties shows that James D. Walker was, in 1882 and 1883,a
member of the firm of Faulkner, Bell and Co., of San Francisco, at that
time composed of himself, Thomas Menzies and W. B. Harrison,which
had been, for many years previously, doing business as merchants,
agents and brokers, having at various times, made investments in the
United States for parties in Scotland and elsewhere; that David Evans
was a member of the firm of J. Russ and Co., also of San Francisco,
composed of J. Russ, C. H. King and himself. Russ and King, it appears, resided in San Francisco, but Evans resided at Eureka. Some
time in the spring or early summer of 1882 a broker in San Francisco,
whose name is not stated, aked Walker if he wanted to purchase some
redwood timber lands, to which he replied that he would do so, if every-
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thing was satisfactory. Walker was thereupon introduced by the broker
to C. H. King, of the firm of J. Russ and Co. King toldhimtherewas
a large body of redwood timber lands in Humboldt county that would
soon be offered for entry; that his firm had dealt largely in such lands,
but id not, Aitthat time, have the money to purchase or develop these
lands; and the proposition was made to Walker that he and his friends
should buy the lauds and allow King's firm (J. Russ and Co.) an interest therein by way of a loan. King further represented that his firm was
well known in the district, and was in a position to acquire the lands
very readily; that they would be quickly taken up if it were known
that his firm was a buyer. Walker thereupon sent an expert lumberman to examine the lands, and his report was so favorable that, after
several interviews with King, it was finally arranged between them that
Walker should buy of J. Russ and Co. fifty thousand acres at seven
dollars per acre.
Thereupon, in the early fall of 1882,Walker went to Edinburgh, Scotland, and on October 23, of that year, entered into a written agreement or contract with certain Scotch parties, by which the latter agreed
to make a purchase of fifty thousand acres of redwood timber lands in
Humboldt county, California, at the price of seven dollars per acre,
and to provide the necessary funds to make such purchase; that the
title to the lands should be taken in the name of Walker, as trustee for
the Scotch parties; that upon acquiring said lands, Walker should
forward to William John Menzies, of Edinburgh, one of the parties to
the agreement, the certificate of C. Temple Emmett, a lawyer of San
Francisco, to the effect that he had acquired a good title, accompanied
by the certificate of one James Townsend as to the character of the
lands, whereupon be would be entitled to draw upon said William John
Menziesfor the amount of funds necessary to pay for the lands acquired,
at the price named, not to exceed fifty thousand. acres, it being further
agreed by the Scotch parties that they would severally contribute the
amounts subscribed by them for the purpose of meeting the drafts on
said Menzies; that after the lands had been acquired and paid for,
there should be formed in Scotland a company, for the purpose of taking

the same and providing the necessary funds to develop them; that in
forming such company the subscribers to the agreement should be entitled to preferred stock, to the extent of the several amounts originally
subscribed, and that any profits which might arise in floating such
company should be divided, one half to Walker and the other half to
the Scotch parties.
It is statedbyWalker in his testimony, taken in July, 1887,in London,
England, where he then resided, having removed thereto from California, that after said agreement was made he cabled his firm (Faulkner,
Bell and Co.)to accept the proposition of J. Russ and Co., and he did
not return to San Francisco until November, 1882. He further states,
in substance, that the price of seven dollars per acre was agreed upon
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by Kyingand himself, without any knowledge on his part of the price
the government charged for the lands; that he never knew what price
Russ and Co. paid, and was always informed by them that they made
but little profit i the transaction; that he had no knowledge how, or
by what means, Russ and Co. were to purchase or acquire the lands;
that there was no contract to frnish any particular lands, but simply
redwood lands, on Redwood Creek in Humboldt County, to the extent
of fifty thousand acres; that when he went to Edinburgh and got the
Scotch parties together, he informed them of the offer that had been
made him, and what he knew about redwood lands, stating to them that
as they were apprehensive as to the outcome of some previous investments made in the United States through his firm, he thought they had
a good chance to make something out of the purchase of these lands,
which he would sell them at just what they were to cost him, with the
Understanding that he was to have one-half the profits that might
accrue from the floating of a company to take and develop the lands;
that before going to Edinburgh he had consulted C. Temple Emmett,
one of the most prominent lawyers in San Francisco, and a man of high
reputation for integrity, who informed him that the title to the lands,
if purchased, as proposed, would be good; that he was nacquainted
with the timber land act, knew nothing about the manner in which the
lands were to be entered, and only understood that after they were
entered, Russ and Co. would become purchasers; that Russ and Co.
were to acquire a good title to the lands and to turn that title over to
him; that he stated all the facts to the Scotch parties, who thereupon
accepted his proposition, which resulted in the agreement aforesaid;
that, subseqiiently thereto, H. C. Putnam, of the State of Wisconsin,
became a contributor to the fund and was allowed a one-tenth interest
in all the lands purchased; that after his return from Edinburgh he
frequently consulted with Mr. Emmett, and took no step in the matter
without his advice and approval; that deeds were received from Russ
and King and he was then told that David Evans was a member of
their firm and held the titles for the firm; that he did not know Evans,
and had never met him or had any communication with him, all his
business with J. Russ and Co. having been done with either Russ or
King; that when he learned he was not to get patents for the lands
when paid for, he consulted Mr. Emmett, who informed him that after
the receipt was issued by the receiver, the issuing of patent was a mere
formality and would follow in due time as a matter of course; that
Emmett pointed out to him several cases wherein the deed had been
made before the issue of the receiver's receipt, but explained that under
certain regulations of the Land Department this did not constitute a
defect in the title, and that as the deed was always made after the issue
of the receiver's receipt, and was accompanied by the receipt, he could
safely take such title; that the deeds and papers were all submitted
to Mr. Emmett, and were only accepted in accordance with his opinion
14561-VOL 14-96
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-and advice, the question of title being left entirely to him; that the
lands were subsequently conveyed to Swift, Harvey and Walker, trus-tees,in consequence of a disagreement between the Scotch parties and
himself; that he executed a deed directly to Putnam for his interest as
a matter of justice to him, inasmnuchas he was not concerned in the
difficultywith the Scotch parties; that in August, 1883,he parted with
any interest theu in him, or that he might acquire in connection with
the purchase of said lands and has now no interest whatever therein.
He farther stated:
I knew nothing whatever of the manner in which Mr. Evans acquired the title of
the lands beyond what was disclosed by the title papers which were presented to
me. I never knew of Beach and Marks. I saw Marks for the first time in September, 1883,and never previously had heard of him. I have never met Beach. Some
time after the lands had been obtained by me and paid for, I saw some charges ill
the newspapers that Redwood timber lands. in Humboldt county had been fraudulently entered. . . . . . I had no. knowledge or notice of any agreement or
arrangement to enter the lands or any of them and then sell them after the entry
was made. I knew nothing whatever about the entering of the lands. I purchased
the lands from Russ and Co., and told Mr. Emmett everything I knew about the
matter and submitted all papers of every kind connected with the lands to him, and
trusted to his legal advice in regard to the title, and in fact I did not accept any of
was not a partner,
the lands until Mr. Emmett had approved the title .I
nor was I interested, either directly or indirectly, with Russ, King or Evans, or
either of them, in the acquisition or purchase of any lands from the United States.

It is further shown that as fast as the lands were conveyed by
Evans to Walker and the titles accepted by the latter, drafts were
drawn on the Scotch parties by Faulkner, Bell and Co., whereby the
funds to pay for the same were secured. In this manner the firm of
J. Russ and Co. was paid for the lands, at the rate of sev6n dollars per
acre.

On July 7, 1885, the Scotch parties organized the Humboldt Redwood Company (limited) for the purpose of taking these lands, and
they are now held, except the one-tenth interest of Putnam, which is
in his own name, by the said Swift and others, trustees, under the
aforesaid deeds from Walker, for the benefit of that company.
There is nothing in the record to contradict the testimony of Walker.
On the contrary, he is. corroborated in many particulars by the testimony of Sir George Warrender, and others, of the Scotch parties,
whose depositions were taken in Edinburgh, in 1887,and are now on file
in the record. Most of these parties were subscribers to the fund which
was raised under the agreement of October 23, 1882,to pay for the
lands, and were stockholders in the HumboldtRedwood Company when
their depositions were taken.:; Their testimony is to the effectthat they
had no knowledge whatever of any fraud or irregularity of any kind or
description in the manner in which the title to the lands in question
was obtained, until after their several subscriptions to the fund aforesaid had been filly paid, or their respective interests in the lands had
been acquired; that in making the agreement of October 23, 1882,they
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relied entirely upon the representations made to them by Walker, in
whose integrity they had the utmost confidence; that they had no
knowledge of the manner in which title to the lands was to be acquired
by Walker, the understanding being that he was to be their vendor and
was to acquire a good title before they should be called upon to pay for

the lands; that they never knew of Evans having hadanything to do with
acquiring the title from the government until after the lands had been
obtained and paid for, and that they never knew or heard of Beach or
Marks until after the institution of the present proceedings. The testimony of Putnam is also to the effect that when he acquired his interest in the lands, he had no knowledge whatever of any irregularity or
defect in the title, and that he first learned of such irregularity in May,
1866.

Conceding, arguendo, that the intervenors had no actual knowledge
of the fraudulent character of said entries, are they entitled to the lands
on the claim that they are " bona fide purchasers"? I think not.
The act under which the entries were made contains a provision, as
we have seen, that if any person taking the oath therein prescribed
shall swear falsely in the premises, he shall be subject to all the pains and penalties
of perjury, and shall forfeit the money which he may have paid for said lands, and
all right and title to the same; and any grant or conveyance which he may have
made, except in the hands of boic fidepurchasers, shall be null and void.

The pre-emption law (section 2262 R. S.) contains a similar provision,

except it is not therein stated that the person swearing falsely shall "be
subject to all the pains and penalties of perjury."
Many cases have arisen before this Department and in the courts,
under the general land laws, involving the rights of purchasers before
patent, without notice of defects in the title, subsequently found to
have existed at the time of the purchase. In such cases, as a general
rule, it has been held, iii effect, (1).that the action of the local officers
in accepting proof and payment, and issuing duplicate receiver's receipt, is not a final adjudication in favor of the entryman, and does not
preclude the Land Department from subsequently inquiring into the
good faith of the transaction, and canceling the entry, if found to have
been obtained through fraud, or that the entryman has failed in any
particular to comply with the requirements of the law; (2) that, even
when an entry is made in good faith, and the law in all respects has
been complied with, the entryman, by his receiver's duplicate receipt,
takes only an equity, the legal title to the land remaining in the governMent until patent issues; and (3) that a purchaser prior to patent takes
only the equity of the entrynan, is charged with notice of the law and
the supervisory control of the Land Department over the action of the
local officers,and stands in no better position than the entryrnlanhimself.

A long line of decisions support these propositions as applied to

the public land laws as a whole, and in the later cases they have been
adhered to with marked uniformity. I need only refer to the cases of
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Smith v. Custer (8 L. D., 269); Travelers' Insurance Company (9 L D.
316), United States v. Montgomery, et al. (11 L. D., 484); Gates v. Scott
(131L. D., 383).

Counsel for the appellants do not assail the correctness of the principle announced in those authorities, but, conceding the same to be correct in a general way, contend that Congress has engrafted a modification of that general doctrine upon the pre-emption law, and upon the
timber and stone act now uanderconsideration. Their contention, substantially stated, is that, whilst the general doctrine is correct in its application to all other land laws except these two, and whilst it is equally
correct even as to these two laws in all matters involving jurisdiction
to sell the lands entered, or, where the proof of compliance with the
conditions precedent to entry are either lacking or false; yet that Congress has modified the doctrine and made an exception of its application to those matters of pure conscience, which rest wholly upon the
oath of the entryman and relate to matters either entirely within his
own personal knowledge, or about which the public has no means of
informing itself: In other words, that in all cases where the affirmative
acts required of the entryman have not been performed or the land entered, for any reason, was not of the character subject to entry, it is
conceded that it was not the intention of Congress to protect purchasers after entry and before patent, without knowledge in fact of such defect in the entry; but that, in cases arising under either of these two
laws, wherein there is nothing on the ground or in the record to ad-

vise purchasers before patent of the existence.of fraud in the entry, or
of non-compliancewith the law, and the only defect arises from the false
oath of the entryman as to matters of personal conscienceand touching
his antecedent intent or concealed purpose to violate the law, it was
the intention of Congress to protect innocent purchasers in all such
cases.
The case of Smith v. Custer, sUpra, was one which involved this pre-

cise question. It is asserted, however, by counsel for appellants, that
no such case has, as yet, arisen in the courts. In Smith v. Custer the
controversy arose under the pre-emption law, and was based upon the
false oath of the entryman. The affidavit prescribed by the statute
had been made, but subsequently to the entry it was ascertained that
prior to making final proof the entryman, Custer, had made. an agreement with one Cavanaugh, to convey the land to him upon receipt of
final certificate from the local officers. By means of several convey-

ances, the land had passed into the hands of a purchaser having no.
knowledge of the existence of said agreement. It was held by the Department that such purchaser, having taken the title, such as it. was,.
which was evidenced by the receiver's receipt to the pre-emptor, was.
not entitled to protection as a bonafide purchaser.
It is to be observed that the oath required to be taken by an applicant to purchase under the timber and stone act, is not confined to, mat-
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ters solely within his own knowledge, or about which the general public
could have no means of informing itself; such as, that he has made no
other application under the act, does not apply to purchase on speculation, but for his own exclusive use and benefit, and has made no agree-

ment or contract in any way or manner, by which the title should inure,
in whole or in part, to the benefit of any one other than himself; but it
also covers matters relating to the character and condition of the land,
about which all persons would have an equal opportunity with the applicant to inform themselves. He is required to swear, among other
thinks that the land is unfit for cultivation, is valuable chiefly for its
timber or stone, is uninhabited, and contains no improvements, except
for certain purposes, save such as were made by or belong to himself.
It is further to- be observed that, under the act, if it shall be ascertained that the person taking such oath has sworn falsely " in the premises," that is, with reference either to the character or the condition of the land, as to which the general public has had equal opportunity with
himself to become informed, or with reference to matters about which
the public has had no such opportunity, the penalties and forfeitures prescribed are visited upon him, and any grant or conveyancewhich he may
have made, with the exception stated, is declared to be null and void,
alike in either case. The statute makes no distinction as to the consequences of the false swearing of the entryman; they are the same
whether the oath be false in the one particular or the other.
To sustain the contention of counsel, the statute would have to be
construed to mean that where the applicant had sworn falsely as to the
character or condition of the land, and subsequently to entry and before patent had sold to a party having no knowledge of the false oath,
-such party would not be protected as an innocent purchaser, whereas,
if the entryman had sworn falsely as touching some antecedent hidden
intent, or concealed purpose on his part to violate the law in making
the entry, and subsequently thereto and before patent had sold to a
party having no knowledge of the false oath, in such case it was the
intention of Congress to protect the party buying, as a " bona fide purchaser": In other words, that in the latter case the transferee would
be a " bonafide purchaser," within the meaning of that term as used in
the statute,whilein the formerhe would not. In my jndgment,thereis
nothing in the statute to warrant such a construction. There is nothing to indicate a purpose on the part of Congress to distinguish between
the' two classes of purchasers mentioned, or to constitute the latter
class " bonafide purchasers," within the legal import of that term.
A bona fide purchaser of land is one who is the purchaser of the legal
title, or estate; and a purchaser of a mere equity is not embraced in
the definition.

Boone v. Chiles (10 Peters,

177); (3 Ops. Att'y Gen'l,

* 664).- This was the well-defined meaning of the term long before the
enactment of the statute under consideration, and, under a well established-rule of construction, unless it is apparent that Congress intended
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it to have a different meaning, it is to be presumed to have been used
in its technical sense. There is nothing in the present statute to indicate that Congress used the term in any other than its technical sense.
Indeed, it may properly be considered as having attained a technical
meaning as used by Congress in previous legislation relating to the disposal of the public lands. As long ago as 1841,Attorney-General Le
gare (3 Op'ns, s~pra), in considering a case which arose under the pre-

emption act of 1838 (1 Lester, 49), involving the use of the tern in that
act, and the right of an assignee of a pre-emption claimant thereunder,
held:
The assignee took only an equity, and he took it of course subject to all prior
equities. The patent, it is needless to say, is the only complete legal title under our
land laws. But to protect a purchaser nder the plea of a purchase for a valuable
consideration, without notice, he must have a complete legal title.

To the same effect is the case of Root v. Shields ( Wool., 340), de-

cided in 1868 by the late Justice Miller of the supreme court. That
case arose Lnder the pre-emption act of 1841, which is substantially the

law as interpreted in the Revised Statutes.

The transferees of Shields,

the pre-emptor, whose entry was declared to be void, claimed protec-

tion as bona fide purchasers. In denying that claim, the court said:
Until the issue of patent, the legal title remained in the United States. Had his
entry been valid, Shields would have taken only an equity. His grantees took only
an equity. They did not acquire the legal title. And in order to establish in himself the character of a bonafide purchaser, a party must show that in his purchase
and by the conveyance to him, he acquired the legal title.

It thus appears that prior to the passage of the act uinder consideration (June 3, 1878,)it had been determined, both by executive construction and judicial interpretation, that the term " bonafide purchaser," as
used in the pre-emption law, was so used in its technical sense, or with
reference to its previously-known and well-defined legal import. It is
therefore to be presumed, nothing appearing to the contrary, that Congress in making use of the term in the timber and stone act did so in
the light of such construction, and must have intended its use in the
same sense as in the pre-elnptiou law, nanely, that to be a bona fide

purchaser within the protection of the statute, a party must have acquired by his purchase and the conveyance to him a complete legal
title.
Walker, by his purchase of the lands in question fron J. Russ and
Co., and the conveyance to him by Evans as the representative of that
firm, took only an equity. He did not obtain the legal title. Patents
never having been issued, the legal title still remains in the United
States. Walker purchased for the Scotch parties with fall knowledge
of that fact, as is shown by his own testimony.

He is charged with

notice of the law, and the supervisory control of the Land Department
over the action of the local officers in allowing the entries to be made,
He is not, thereofore a "bona fide purchaser" within the meaningof
that term as used in the. statute. The intervenors herein stand in no
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better position. By the conveyance to them from Walker, they took
only such title as the latter had. It is my judgment, therefore, that the
entries in question, except that of Daniel Campbell, were properly can
celed.

The recent decision of the supreme court in the case of the United
States v. David E. Bucd and James B. Montgomery (143 Ur.S.,has not escaped my attention, and in my judgment, it does not conflict
with the views herein expressed. That case arose upon the application
of the government to set aside a patent issued to Budd, for land
which was subsequently conveyed to said Montgomery upon the ground
that the land was not timber land within the meaning of said act,
and that the title to it was obtained wrongfully and fraudulently,
and in defiance of the restrictions of the statute, and the court held that
the act rovides for the sale of lands valuable chiefly for timber, but
unfit, at the time of the sale, for cultivation, and that the evidence submitted by the government in that case was not sufficient to sustain the
charge of the United States that the patentee had wrongfully and fraudulently made an agreement with his co-defendant by which the title he
was to acquire from the government should inure to the benefit of such
co-defendant. In the case at bar, however, the decision of the Department is not based upon the character of the land, whether chiefly valuable for timber or not, but upon the sufficient and overwhelming proof
of fraud in the making of said entries, which renders it necessary that
the same should be canceled. In the case last cited the court said
"But after all, the question is not so much oneof law for the courts after
the issue of the patent, as of fact, in the first instance, for the determination of the land officers."
The claim of counsel that the entries should be submitted to the
board of equitable adjudication for final action thereon cannot be sustained. Rule 15, adopted by that board in 1847,within the spirit of
which it is claimed these entries are embraced, has long since become
obsolete, which fact furnishes a s-ficient answer to the contention of
counsel, even if it be conceded that said rule, when adopted, was not
entirely without the contemplation of the statute creating said board.
(See section 2450 Revised Stats.)

The judgment of your office, cancelling the entries in question, must
therefore be affirmedl,except as to the entry of Daniel Campbell, relative to which you are directed to make further inquiry, and if necessary,
to order a special hearing in the piemises; whereupon you will proceed
to readjudicate the case as to that entry.
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PROCEEDINGS

ON FINAL PROOF-CONTEST.

NIX v. BRAZIEL.
The pendency of an appeal from a decision that rejects final proof, but leaves the
original entry intact, does not preclude the initiation of a contest against such
entry.

First Assistant Secretary Chandler to te Comm41issioner
of the, General
Land Office, April 16, 1892.
On the 15th of June, 1885, Jobe R. Braziel made homestead entry for

the NW. 1 of the NE. +,the N.
NW.

J-

-

of the NW. , and the SE. J of the

of Sec. 14, T. 53 N., R. 82 W., at the Cheyenne land district,

Wyoming.
He made final commutation proofbefore the clerk of the district court
of Johnson county, Wyoming, on the 19th of January, 1886, which was

accompanied by an affidavit in which he stated that he made settlement
upon the land in December, 1884,and had continued to reside thereon
up to the date of making such.final proof, and that he had broken and
cultivated fifty acres of said land.
The register and receiver endorsed upon said proof the following:
"Rejected because testimony of witnesses and claimant as to residence
is not satisfactory,'" and on the 15th of March, 1886,returned the same
to Braziel, with a letter stating that such proof was rejected as not
satisfactory to them. From this action on their part, he appealed to
your office.
On the 28th of February, 1888, Robert L. Nix filed in the local office

his corroborated affidavit of contest, wherein he alleged that Braziel
had wholly abandoned the tract, had changed his residence therefrom
for more than six months since making said entry, that the tract was
not settled upon and cultivated by him as required by law, and that
for the six months last past he had been a non-resident of the Territory
of Wyoming.
The parties were summoned to appear before a notary public, named

in the notice of contest, on the 9t-h of April, 1888, "to respond and
furnish testimony concerning said alleged abandonments with final
hearing before the local officers on the 17th of that month. This
notice was served upon Braziel by publication, and on the said 9th of
April, Nix appeared in person and by attorney and filed affidavits of
compliance with the rules of practice in the matter of posting the contest notice, and of mailing a copy thereof to Braziel in a registered
letter.
Braziel made a special appearance by attorney, for the purpose of
moving to dismiss the contest, and that the service be set aside, on the
ground that the notice had not been posted upon the land as required
by rule 14, supporting his motion by affidavits.
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The notary having been commissioned to take the testimony in the
case, declined to decide the motion but contiued the hearing until
the next morning when additional affidavits on the question of posting
the notice were filed, and the defendant's counsel appeared- specially
and moved to dismiss the contest because the notice of contest did not
Complywith rule S of practice, and because it did not allege or state
any grounds or reasons on which a contest could be based. This motion
was denied, and defendant's counsel excepted to such ruling.
The contestant then submitted his evidence, his witnesses being crossexamined at great length by defendant's counsel who introduced no
testimony in support of Braziel's claim.
The testimony was not returned to the Cheyenne land officein time
-forthe final hearing before the local officers there on the 17th of April,
and a new officehaving been established at Buffalo, Wyoming, which
district embraced the land in question, the Commissioner was directed
to return the testimony to that office. This new officewas; opened for
business on the first of May, 188S,
and the testimony in the case was
received there on the third of that month.

On the 23d, the counsel for

the respective parties appeared at the land officein Buffalo, and agreed
to submit argument in the case on the first of June following. On that
day, the several motions made in the case were argued, but not then
decided.
No decision was reached upon these motions until the 25th of January,
1S89, when, they were respectively denied, and the entry of Braziel
held for cancellation. From such decision an appeal was taken to your
office, the defendant insisting that the contest was irregularly allowed,
during the pendency of his appeal in your officefrom.the decision of the
local officersin rejecting his final proof, and asking that the judgment
of the local officersin the contest proceedings be reversed, that said proceedings be dismissed, and that in other respects your decision be confined to the acceptance or rejection of Braziel's final proof.

You rendered a decision in the case on the 20th of February, 1891,in
which you say:
In view of this contest and the view I take of the law, it cannot
be very material
what disposition is made of the appeal of this defendant from the action of the local
officers in rejecting the commutation proof, but for the purpose of making a disposition of that ease I hold that the proof was properly rejected for the reasons stated by
them and Jobe R. Braziel's appeal dismissed.

Braziel's appeal from the contest decision of the local officers is then
considered by you, and affirmed, you also held his homestead entry for
cancellation. An appeal from this decision brings the case to the Department for consideration.
The errors complained of in your opinion are enumerated as follows:
First. In holding that any contest could be recognized by the local officers pending the appeal by said Braziel from the decision of said officers rejecting his final
proof.

Second.
In holding the local officeor your office had jurisdiction over this case,
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because the notice of contest did not conform to and was not issued in accordance
with the rules of practice.
Third. In holding that the notice of contest was properly posted upon the laud,
and in holding that the defendant has ever by his presence or otherwise waived objections as to the service of the summons in the case.
Fourth. In holding homestead entry No. 1016 for cancellation, and not rejecting
the contest of said Nix.

The decision of the local officersin rejecting the final proof of Braziel,
left his homestead entry intact. Had his entry been held for cancellation
prior to the initiation of the contest, a different question would have been
presented, and a contestant would not be allowed to step in between the
claimant and the government, and secure preference rights of entry in

case of the cancellation of the entry as the result of the proceedings on
the part of the government. In the case at bar the government had
instituted
no proceedings questioning the validity of Braziel's entry.
In the case of George F. Stearns (8 L. D., 573) it was held that " an
application to contest an entry should not be allowed, pending proceedings instituted against the same by the government." This doctrine
was repeated in Gage v. Lemieux (9 L. D., 66).
The questioh presented by the case before me was discussed and decided in the case of Clymenia A. Vail (6 L. D., 833). In that case the

local officers and the Commissionerhad rejected the final proof submitted, and the case was pending in the Department upon an appeal from
the Commissioner's decision.

The decision of your office simply re-

jected the final proof, but did not hold the entry for cancellation, and
the Department held that the application to contest was properly
allowed, and that action on the final proof of the claimant would be
suspended by the Department, until a decision was rendered in such
contest proceedings.
At the time the contest was initiated the fact was duily established
before the local ofcfiers, that Braziel was not a resident of the Territory
of Wyoming, but that he resided with his family at Vernon, in the
State of Texas. The notice was therefore served upon him by publication. The notice itself conforms in every particular with rule S-ofRules
of Practice, and the record in the case establishes the fact that the requirements of rule 14 were fully complied with, the affidavits filed by
the defendant tending to show that a copy of the notice was not posted
upon the land in controversy, being more than overbalanced by the affidavits and oral evidence of the contestant on that question. ily conelusion, therefore, is that the local officersand your officehad jurisdiction
of the subject-matter of the controversies and of the person of the defendant, at the time you respectively rendered judgments in the case.
The fact that Braziel's residence upon the land prior to his submission of final proof, was not such as to meet the requirements of the law
under which his entry was made, was found by the local officers, and
concurred in by you, and as no objection is made to that part of your

decision, in the appeal before me, your conclusion is considered final
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on that point. The fact that he has not resided upon'the land since
submitting such final proof, is established by all the evidence in the
case, and the contrary is not claimed in his behalf.
Being clearly of the opinion that the contest was properly allowed,
notwithstanding the pendency of the appeal. of Braziel from the decision
of the local officers rejecting his final proof, and the allegations of the.
contest affidavit having been established by the evidence submitted at
the hearing, it followsthat the decision of the local officers in favor of
the contestant was correct, and that. you did not err in affirming the.
same.

The decision appealed from is therefore affirmed.

PRE-EMPTION-SECOND FILING-FINAL PROOF.
SMITH V. CHAPIN.
A pre-emption filing, made in good faith by a minor, but abandoned when the defect.
is discovered, is no bar to a second filing.
Final proof submitted during the pendency of adverse proceedings on appeal, and
prior to the amendment of rule 53 of practice, may be considered under sid
amendment, where due notice is given, and no adverse right is found to exist.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, April 16, 1892.
On the 27th of April, 1883, George W. Chapin filed his pre-emptiom
declaratory statement for the NW i of See. 20, T. 128 N., R. 57 W.,

Watertown land district, Dakota, alleging settlement on the 2d of September, 1882. At that time he was not the head of a family, nor twentyone years of age, and his filing was therefore invalid. He was then
eighteen years of age.
His disability as a pre-emptor was cured by his marriage, on the 14th
of June, 1884, and on the 12th of February, 1885, he made actual set-

tlement on the land with his wife, and within three months thereafter
made application at the local land office to make pre-emption filing for
the tract. which was rejected by the local officers for thereason that he
had previously exercised his pre emption right. He then applied to
your office for restoration thereof, serving notice of such application
upon Smith, the plaintiff herein, who had made homestead entry for the
land on the 28th of February, 1885. Smith moved to dismiss the application, but on the 6th of January, 1886, you canceled his declara-

tory statement of April 27, 1883,as illegal, without prejudice to his
pre-emption right. He also appealed from the action of the local offi-cers in rejecting his application to make filing for the land, serving notice of such appeal upon Smith. In a decision made by you on the 7th
of February, 1887,you directed the local officers to accept his declaratory statement of February 12, 1885, as of the date of presentation.
Smith appealed from such decision, and on the 19th of December,
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1888, your decision was affirmed by the Departmeiit.

On the 26th of

July, 1887,pending the said appeal by Smith, Chapin submitted his
final proof, Smith protesting. A hearing was had on the 6th of October, 1887,resulting in a decision by the local officersin favor of Chapin.
From this decision Smith appealed to your office, and in a decision
dated November 19, 1889, you affirmed the decision appealed from, al-

lowed the final proof of Chapin, and held the homestead entry of Smith
for cancellation. The case is before me upon an appeal from your said.
decision, the errors alleged to exist therein being specified as follows:
1. Error in finding that Chapin was a legally qualified pre-emptor prior to date of
Smith's homestead entry, and hence had the prior right.
2. Error in not fluding that Chapin did not file for the land in controversy, after
settlement thereon, within three months from date of becoming qualified to file a
declaratory statement.
3. Error in not holding that although Chapin's settlement antedated Smith's homestead entry, he could not take advantage of such settlement unless he became a
legally qualified pre-emptor prior to the date that an adverse right attached.

When Chapin made settlement upon the land with his wife, on the
12th of February, 1885, he was a qualified pre-emptor, and it is not dis-

puted that within three months thereafter he applied to make pre-emption filing therefor. That the local officers erred in rejecting such
application, on account of his prior filing, was determined by your
decision of February 7, 1887, which was affirmed by the Department on
the 19th of December, 1888. The doctrine of those decisions was reaffirmed in the case of Maloney v. Charles (11 L. D., 371) where it was

held that "A filing made in good faith by a minor, but abandoned when
the fact of minority is discovered, is no bar to a second filing."

The settlement of this question in favor of Chapin, disposes of all
the grounds of error complained of by Smith, in your decision. Chapin was a qualified pre-emptor before any adverse right to the land attached, he made settlement upon the land prior to the date of Smith's
homestead entry, and he applied to file therefor within three months
after his settlement. He was a resident, and had valuable improvements upon the land at the time of Smith's entry, which facts were well
known to Smith, and he has since continued to reside upon and cultivate the land.
The questions raised by the appeal being disposed of, a still further
*oneis presented for consideration. This relates to the final proof made
by Chapin in the case. In a long line of departmental decisions,which
will be found in nearly every published volume, from the case of the
-Chicago, Rock Island and Pacific Railroad Company v. Easton (4 L.
D., 265) to that of Bunn v. The Heirs of Franklin (13 L. D., 236),

it has been held that final proof should not be allowed to be made, nor
submitted and accepted, during the pendency of a contest that involves
the land in question. Should this rule be adhered to, Chapin's final
proof, made during the pendency of the contest over the land in controversy could not be accepted or acted upon, but it would be necessary to
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require him to submit new final proof, after due publication of notice
therefor.
The Department, recognizing the fact that this rule often resulted in
embarrassment, hardship, and unnecessary expense to entrymen, whose
every act was characterized by the utmost good faith, changed rule 53
of the Rules of Practice, which controlled the subject, on the 15th of
March, 1892 (14 L. D., 250) by adding to said rule the following:
In all cases, however, where a contest has been brought against any entry or filing
on the public lands, and trial has taken place, the entryman may, if he so desires, in
accordance with the provisions of the law under which he claims, and the rules of
the Departmont, submit final proof and complete the same, with the exception of the
payment of the purchase money or commissions, as the case may be, said final proof
will be. retained in the local land office and should the entry finally be adjudged
valid, said final proof, if satisfactory, will be accepted upon the payment of the purchase money or commissions, and final certificates will issue, without any further
action on the part of the entryman, except the furnishing of a non-alienation affidavit by the entryman, or in case of his death, by his legal representatives.

Your allowance of Chapin's final proof, in your decision of November
19, 1889, was improper, Lnder the rule of the Department then in force.

That rule remained in force until the adoption of the foregoing amendment, and ordinarily would control in the decision in this case. An examination of the circumstances under which such final proof was made
shows that notice by publication was given to all the world of the time
andplaceofmakingthe same, and that Smith, theonly party who claimed
an adverse interest in the laud, was specially notified to be present.
He appeared and protested, and a trial was had to determine the rights
of Chapin and Smith to the land. After a full hearing of all the facts
of the ease, and a fair consideration of the claims of the parties, the
protest of Smith was overruled. Such determination on the part of the
local officerswas approved by you, and is concurred in by the Department. Under these circumstances I think equity and justice will be
promoted, and the rights of no one will be prejudiced, by applying the
amended rule to the case, and allowing the final proof already completed to be considered by you.
My judgment, therefore, is that the homestead entry of Smith be
canceled, and that the final proof already submitted by Chapin be examined by you, and if found satisfactory it will be accepted) and final
certificate will issue, upon the payment by Chapin of the amount required by law, and the furnishing by him of a non-alienation affidavit
as required by rule 53 of Rules of Practice, as amended. To enable
you to comply with this direction, the papers in the case are herewith
returned to your office.
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RAILROAD

RIGHT OF WAY-GRAVEL

BED.

GRAND ISLAND AND NORTHERN WYOMING R. R. CO.
Selections for railroad purposes under the act of March 3,1875, are restricted to lands
immediately accessible from the company's right of way theretofore acquired.
Gravel beds, or ballast pits are not subject to selection under said act, but may be
used temporarily for construction purposes.

Secretary Noble to the Commissioner of the General Land Office, April
11, 1892.

I have before me your letter of the 25th ultino submitting a plat
filed by the Grand Island and Northern Wyoming Railroad Company,
showing a tract selected by it in the SE. of section 27 township 50
north, range 71 west, Wyoming, for a ballast pit, and not for station
grounds as your letter states, under the provisions of the right of way
act of March 3, 1875 (18 Stat., 482).

This plat is filed in place of that submitted with your letter of Jannary 18, last, which was returned unapproved in accordance with your
recommendation, because it contained more than the legal limit of
twenty acres and was not on the main line of the company's road, but
on the line of a "proposed track."
It appears that the area of the selection now before me is twenty
acres and this fact disposes of one objection that prevailed against the
plat originally presented.
A reason given in my letter of January 29, last, 14 L. D., 117, returning the objectionable plat, for not approving it, was that "such
grounds must so adjoin the right of way as to enable them to be reached,
by means of rail communication without traversing public lands," and
it was held that they Imust be so selected that they can be rendered
available without transgressing the right of way theretofore acquired."
You have now, as appears from your letter transmitting the plat
under consideration, withdrawn your objection to the fact that the
grounds lie at a distance from the line of road, and your present recommendation is that the plat be approved. This recommendationis based
on the information given in your letter that the lands the company
must cross in going from its right of way to the grounds selected, are
covered by valid existing entries, and 'further that the tract is only
selected for the purpose of obtaining material for road construction.
As regards the first ground for your present recommendation I have
to say that the fact that the lands which intervene between the right
of way and the selection, are now shown not to be public lands, furnishes
no reason for the Department to modify its previous ruling that the
company must not transgress the right of way theretofore acquired
under the law to reach any selection of which, it may secure the approval. The customary and logical location of such grounds is along
side of the line of road and immediately accessible from it, and not at a

DECISIONS RELATING TO THE PUBLIC LANDS.

415

distance therefrom. In this instance the grounds are one fourth of a
mile from the line of road.
The second ground for your recommendation, viz: that the tract is
only selected for the purpose of obtaining material for road construction,
is borne out by the letter you enclose from the attorneys of the company, wherein they state that the tract is desired particularly for a
ballast pit.
This statement of fact was not apparent when the matter was first
presented, for your letter submitting the original plat stated that the
tract was selected for station purposes. Your present letter repeats
the statement which is however contradicted by the further explicit
avowal above mentioned.

Gravel beds or ballast pits are not sLbject to selection under the right
of way act. They can only be used temporarily for the purpose of supplying material for road construction and such use is provided for by
the act, under regulations in the circular of your officedated August
25, 1885, approved by the Department.

4 L. D., 150.

The plat is herewith returned without approval.

TIMBER LAND ENTRY-IMPROVEMfENTS.

WARD V. FITZPATRICK.
Land is not excepted from purchase under the act of June 3, 1878, by the improvements of-onewho is not asserting a claim to said land under anylaw authorizing
the occupancy thereof.

rfirst Assistant Secretary Chandler to the Commissionerof the General
Land Office, April 18, 1892.

E. H. Ward has appealed from your decision of November 13, 1890,
dismissing his protest against the application of John W. Fitzpatrick
to make timber land entry of the SE. -, of the NE. i of See. 30,T. 34 N.,
R. 6 E., Susanville land district, California.

The protest was based upon the ground that there were upon the
tract, at the date of the application to enter "a number of watering
tioughs' and more than a fourth of a mile of fencing . . . . . Said
fencing formed a part of an enclosure on said land and on land adjoining."
A hearinj was had, at which it was shown that the fence and watering
troughs were placed upon the land, several years before, by the cattle
company of Cone and Ward, who herded sheep, for three or four

months during the year, upon this tract, together with several thousand acres more of government land in the vicinity.
The local officers held that because of the "improvements" named
the tract in question was not subject to entry under the timber-land
act of June 3, 1878 (20 Stat., 89).
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The applicant appealed to your office, which held thatThe improvements upon the land in dispute are not of such a character as to withdraw the land from entry. To hold otherwise would be to decide that Cone and
Ward could, by their improvements, defeat the sale of all the thousands of acres of
government land used by them as a ranch, and enable them to use and hold these
lands indefinitely, without any effort to purchase or enter the samne,to the exclusion
of bona fide purchasers.

The " improvements" which, according to the second section of the

act, except timber land from entry under the timber-land act, are those
referred to in the first section of said act, which providesThat nothing herein contained shall defeat or impair any bonafide claim under
any law of the United States, or authorize the sale of any mining claim, or the improvements of any bona fide settler, or lands containing gold, silver, cinnabar, copper, or coal, or lands selected by said States, under any law of the United States
donating lands for internal improvements or other purposes.

The written statement which the second section of the actprescribes
shall be filed mnustshow that the tractContains no mining or other improvements, except for ditch or canal purposes,
where any such do exist, save such as were made by or belong to the applicant.

Cone and Ward, who herd sheep for three or four months of the year
upon several thousand acres of land in this vicinity, including the tract
in controversy, are asserting no claim to the latter "under any law of
the United States." The watering troughs and fencing placed upon
the tract by them are not improvements by a "bona fide settler;
neither are they " such as were made by or belong to the applicant."
They are not " mining improvements," nor were they made " for ditch
and canalpurposes." They are, therefore, not of such a character as
to except the tract from entry under the timber-land law.
The tract in question was selected by the State of California as school
land in September, 1884, and a short time thereafter, the protestant
claims, he made application to the state for the same, and paid the first
installment of twenty per cent of the price, and the first year's interest.
A reference to the records of your office shows that said tract is one of
a considerable number that had been selected by the state, which
selections were canceled by your letter of June 4, 1885,Being illegal, from the fact that they wers based upon deficiencies in fractional
townships caused by a portion of the land being swamp or overflowed, also upon
deficits which have been satisfied by prior selections approved to the State.
*From

said cancellation the state has never appealed, and the decree

of cancellation long ago became final.

There remains no reason why Fitzpatrick's application to enter should
not be granted. Your decision dismissing the protest is affirmed.
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TIMBER CULTURE APPLICATION-REPEALING

4t7

ACT.

THaoMAs MU.SPARROW.
A timber culture application that is not received at the local officeuntil after the
repeal of the timber culture act, is not a "lawfully initiated" clain protected
by the repealing statute.

First Assistant Secretary Chandler to the Commissionerof the General

Land Office,April

18, 1892.

Thomas M. Sparrow has appealed from your decision of June 19,1891,
sustaining the action of the local officers in rejecting his application to
make timber-culture entry of the S. W. i of See. 6, T. 19 S., R. 27 W.,

Wa-Keeney land district, Kansas.
Applicant alleges that he made the application, with the other entry
papers at Dighton, Kansas, on Mareh 3, 1891; that it reached the local
officeon March 5; and that it was rejected because you had on the 4th
of that month instructed

the local officers to allow no more timber-cul-

ture entries-the timber-culture law having been repealed on March 3,
1891, (26 Stat. 1095).

- He alleges that he had lawfully initiated" a timber-culture entry
prior to the passage of the act, and that therefore the local officers and
your officewere in error in rejecting his application.
The question as to what constitutes the lawful initiation " of a timber-culttre entry is fully discussed in the case of AugLst W. Hendrickson (13 L. D., 169). It is clear that the applicant had not "lawfully
initiated " a timber-culture entry at the date of the passage of the repealing act.
Your decision is affirmed.
SCHOOL INDEMNITY-HOMIESTEAD

SETTLEMENT.

FOUNTAIN V. STATE OF CALIFORNIA.
An intervening school indemnity selection does not defeat the right of a homesteader,
who settles prior to survey, but fails to make entry within the statutory period.

Acting Secretary Chandlerto the Commissionerof the General Land Offlee, April 18, 1892.

With your letter of January 27, 1891,you transmitted the appeal of
Joseph Fountain fom your decision of December 19, 1890,holding for
cancellation the homestead entry of said Fountain, for the NW. i of
NE. 4, Sec. 34, T. 14 N., R. 1 E., Humboldt, California, by reason of a

prior State selection for said tract whicli was authorized by your decision of December 19, on the appeal of Marcus J. MeNamara and
others.
14561-VOL

14

27
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It does not appear from the record before me when the State selection was made, but, as the survey of said section 31, T. 14 N., R. 1 E.,

was not made until 1888,the selection could not have been made prior
to that time.
It is true that Fountain's entry was not made until November 13,
1889, which you state was subsequent to the filing of the State's appli-

cation, but he made final proof upon said entry May 10, 1890,and received final certificate. In said proof it was shown that he first settled
upon the tract November 1, 1884, and on the 15th of that month he
moved his family upon it and camped; on the 25th of December thereafter, lie built a house, and has made an actual and continuous residence upon said tract with his family ever since.
It is true that the claimant did not make his entry within three
months from the filing of the township plat, but the failure to comply
with the law in this particular could only forfeit his right in favor of
the next settler in the order of time, who had complied with the law.
The selection of the State was therefore subject to the right of the
claimant, and it should be called upon to show cause why the selection
as to this tract should not be canceled. If it fails to show cause, you
will cancel the selection, and take such action upon the final proof of
Fountain as may be proper.
Your decision is reversed.

RAILROAD GRANT-INDE-MINITY
MIARY J. FLIPPEN

SELECTION-SETTLEMENT-FILING.

V. SOUTHERN PACIFIC R. R. CO.

During the pendency of an appeal from the rejection of an indemnity selection no
rights can be acquired to the land iviolved by settlement or filing, and a filing
allowed for land in such status should be suspended, and no action taken thereon
until final disposition of the application to select.

Secretary Noble to te Comnmissionerof the General Land OffIce, April 20,
1892.
I have considered the case of Mary J. Flippen v. Southern Pacific
Railroad Company on appeal by the former from your decision of No-

vember 15, 1890,rejecting her application to transmute to homestead
entry her pre-emption filing for the E - NE of See. 22,the SE i of the
SE

See. 15, and NW J of the NW

, See. 23, T. 25 S., R. 30 E., M. D.

M., Visalia, California, land district.
The tracts in sections 15 and 23 lie within the indemnity limits of the
grant to the Southern Pacific Railroad Company, and in 1885,prior to
the settlement of Mrs. Flippen, the railroad company applied to select
these in lieu of land lost within the primary limits of its grant. The
applications to select, it appears, were rejected, and an appeal was taken
to youn office. Pencling this appeal, Mrs. Flippen settled upon the land
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and filed pre-emption declaratory statement for it, and afterward she
applied to transmute her filing to homestead entry. The company filed
an objection to this, and the local officersrejected her application, from
which action she appealed to your office. On November 15, 1890, you

sustained the local officers, affirmed their decision and rejected the application to transmute, from which action she appealed to the Department.
It is useless to discuss the effect of the withdrawal of the land. The
fact that the company had an application to select pending before the
Department, was sufficientto prevent Mrs. Flippen from acquiring any
right to the land thus selected until that matter was disposed of.
It was said in Southern Pacific R. R. Co. v. Nancy A. Flippen (12 L.

D., 18) " The proper practice is to suspend the filing and proof until the
final disposition of the appeal of said company now pending before your.
office. Mrs. Flippen, however, may be allowed to intervene under the

rules of practice." In that case a pre-emption filing had been allowed
and final proof had been submitted while an application to select the
land as indemnity was pending on appeal before your office. The
rule is equally applicable to the case now under consideration, where
a pre-emption filing had been allowed and an application to transmute
the same to a homestead entry presented while the railroad company's
claim to the land as indemnity was pending in your office. Mrs. Flippen's application to transmute, and her pre-emption filing will remain
suspended until the final disposition of the railroad compauy's application which should be considered with the least possible delay. The decision appealed from is accordingly modified.

OXLAHOMA LAT-DS-TOWNSITE

JAMES T. FARRALL

LAWS.

ET AL.

Lands acquired from the Sac and Fox Nation under the agreement approved February 13, 1891,and included within a homestead entry, may be purchased for townsite purposes under the second proviso of section 22, act of May 2, 1890.
Payment for such land should be made either in currency, or by draft on New York,
exchange paid.

Secretary Notle to the Commissioner of the General and Offlce, April 20,
1892.
I am in receipt of your letter of March 21, 1892, transmitting for my

consideration the final proofs and triplicate plats of James T. Farrall
and Etta B. Beard, nee Ray, made and submitted under the provisions
of the second proviso of section 22, of the act of May 2, 1890, covering
the SW.
and NW.
of section 19, T. 10 N., R. 4 E., respectively,
Oklahoma City, Oklahoma.

These lands are portions of the tract acquired from the Sac and Fox
Nation of Indians and opened to settlement at noon on the twentysecond day of September, 1891.
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By the seventh section of the act ratifying the agreement made with
said Indians, approved February 13,1891 (26 Stat., 759) said lands were
made subject to disposal "to actual settlers only, nider the provisions
of the homestead laws."
You express the opinion that no portion of said lands can be entered
under any of the Oklahoma townsite laws.
The first question therefore to be determined is this: Can an entry
be made on these lands nder the second proviso of section 22 of the
act of May 2, 1890 (26 Stat., 81).

This question was discussed at length in an opinion rendered October 12, 1891, by the Assistant Attorney General, assigned to this Department, and he held that the lands obtained from the Sac and Fox
Nation of Indians, were subject to entry under the provisions of the
act in question. A copy of this opinion was sent to the United States
district attorney for Oklahoma, on October 17, 1891, with a statement

that i view of the fact that the question had not been fully heard before the Department, I did not deem it proper to formally adopt the
same, or to consider it binding upon myself, in the event of a conflict
of opinion.

Since that date no argument has been advanced in opposition to the
views taken by the. Assistant Attorney General, and upon further consideration of the case, I am of the opinion that the views expressed by
that officer are correct, and it is therefore held, that entries of the lands
in question may be made under the second proviso of section 22 of the
act of May 2, 1890.
As you have expressed no opinion as to the sufficiency of the proofs

submitted by the applicants, I herewith return the papers for such
action as may be deemed proper in the premises, especiallycalling your
attention to the affidavits of contest filed against the entry of Etta B.
Beard, also calling your attention to the manner of payment for the
lands in question.
Said payment should be made either in c-urrency,or by draft on New
York exchange paid, and not by cashier's check on a bank in Arkansas
City, Kansas.
CONTEST-RELINQUISHMENT-SECOND CONTESTANT.
BARNABY

v. LAZIER

ET AL.

A relinquishment filed during the pendency of a contest, and as the result thereof,
inures to the benefit of the contestant, and' excludes all rights under the subsequent application of another to proceed against the entry in question.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office,April 20, 1892.

I have considered the appeal of Healy A. Watuston from your decision on February 24, 1891, in the case of Nelson Baruaby v. George B.
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Lazier, involving the latter's entry under the homestead law, for NW. He
See. 23, T. 63 N., R. 11 W. Duluth, Minnesota..

Defendant made entry of said tract February 3, 1887,and on March
13, 1888, Barnaby filed affidavit of contestant against the entry alleging

that the defendant had never settled upon or cultivated any portion of
the S.

of NW. 1 and NE. i of NW.

of said section 23, but had wholly

abandoned the same.
May 1, 1888, the day set for the hearing, both parties appeared with
counsel, defendant moved to dismiss the contest on the ground that the
affidavit was void, it failing to describe all the land in said entry; this
motion was overruled by the local officers,and the contestant submitted
testimony to show abandonment by the homestead party, the defendant
offering no testimony in defense.

The local officers sustained the contest, whereupon the defendant
appealed.

On December 19, 1890, you decided that the overruling

of

defendant's motion was in error, and therefore sustained the appeal,
remanding the contest affidavit as a basis for a new hearing, instructed
the local officers to allow thirty

days within which to file a new or

amended affidavit of contest and issue new notice of hearing in the case.
December 26, 1890, Healy A. Watuston filed application to contest
said entry, asking that notice of contest be issued, which was refused
by the local officers for the reason that you had on the 19th of the same
month, remanded the former contest by Barnaby for the same land to
the local office for a new hearing.

December 30, following Watuston

appealed on the ground that he was an adverse claimant and therefore
Barnaby should not be allowed to amend his application or to file a
new affidavit of contest. On February 24, 1891, you affirmed the decision below, when the party again appealed.

It appears that the contestant Barnaby filed an amended contest affidavit within the time allowed and a hearing was had March 24, 1891,
at which time the contestant appeared and produced testimony-the
defendant in default.
On March 27, 1891, before the local officers rendered a decision in the

case, the defendant filed a relinquishment of his entry and the contestant filed a withdrawal of the contest, whereupon Barnaby was allowed

to enter theland in controversy.
The local officers reported the above fact to you April 10, 1891,and
on April 29, following, you dismissed and closed the case, thereby ap-

proving the action of the register and receiver in allowing the homestead entry of contestant Barnaby.
Subsequently, on May 29, 1891, you directed the local officers to sus-

pend action on the Barnaby entry until the pending appeal of Watuston
be disposed of, and on July 2, 1891,the local officers reported to you
that on.June 22, 1891,said Barnaby had relinquished his entry and that
at the same time Edward E. Murphy filed application for the same land.
The local officers frthermore report that the Murphy application is
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held in abeyance and transmit the petition of Watuston asking, in view
of the relinquishment by Barnaby, that his homestead application be
placed of record.

Watuston contends, in his appeal, that by reason of his application
to contest an adverse interest had intervened and therefore you were
in error in allowing Barnaby thirty lays to amend his affidavit of contest or to substitute a new one.

The record shows that Watuston. did not file his affidavit of contest
until December 26, 1890, seven days after the decision remanding the
first contest to the local officefor a new trial.
Under these circumstances it is plain that the filing of the second contest application could not, i any wiseconstitute a valid adverse interest,
unless the proceeding by which the first contestant was allowed a new
trial was clearly in error and illegal. But this does not appear. Barnaby should have been allowed to amend his contest affidavit. Sims v.
Busse et al. (4 L. D., 369); Griffin v. Forsyth

(6 L. D., 791); hence in

this case the local officers were in error in overruling the motion of defendant and therefore I perceive no error in your decision in remaiding
the case for another trial. This action in effect is simply a continluance
of the original trial and carries the amendment back to the date of filing
of the original contest affidavit.
The application of a second contestant may be received but no action

should be taken thereunder until the final disposition of the prior contest. Hawkins et al. v. Lamm (9 L. D., iS), Westenhaver v. Dodds (13
i. D., 196); Carter v. Griffith (13 I. D., 437), and cases cited therein.

In the event of the success of the first contest, a hearing in the second
would be unnecessary.

iser v. Keech et al. (7 I. D., 25).

The relinquishment of an entry which is the result of a contest pending, inures to the benefit of the contestant and he would be entitled to
the preference right of entry. Hay v. Yager et a. (10 L. D., 105);
Carter . Griffith (13 L. D., 437); Brown v. Henderson (14 I. D., 306).

In the case under consideration, it appears that the defendant relinquished his entry March 27, 1891, and at the same time Barnaby filed
a withdrawal of the contest and made entry of the land under the homestead law. There appears to be no question as to the relinquishment
having been the result of the contest, as all the papers were executed
on the same day before the local officers. This being the case then

Barnaby's contest has been prosecuted to a successful issue and the
contest closed, therefore the second application to contest was concluded'
and of no further force and effect.

Subsequently, however, Barnaby relinquished his entry and one
Murphy made entry of the land. Watuston now seeks to have his application for the land allowed on the ground that Barnaby by relin-i
quishinghis entry admits the claim of said Watuston.
Although this question was not raised by Watuston. in his specification of errors but was brought to the attention of this Department in-
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formally, yet I deem it expedient to pass uponthe matter. When the
land was awarded to Barnaby as the successful contestant, the rights
of the secod contestant were concluded. Hyde et al. v. Eaton et al.
(12 L. D., 157),hence at the time Barnaby relinquished his entry and
Murphyre-entered the land, Watuston did not possess an adverse interest therein, but if it had been shown that the relinquishment of the
defenldant and entry of Barnaby was the result of collusion, the relinquishmentwould not have inured to the benefit of Barnaby and the
landin question would have been subject to the rights of the second
contestant.
It does not appear, however, from the record in the case at bar,
that any collusion was had and as the whole transaction occurred in
the local office and the relinquishment and other papers were executed
before the local officers, the presumption is that there was no collusion

and that the entry of Barnaby was legally made.
With this understauding of the case your decision is affirmed.

DAvIS v. FOREMxAN.

Motion for the review of departmental decision rendered February 6,
1892, 14 L. D.,7 146, denied by Secretary

Noble, April 21, 1892.

TIMBER CULTURE CONTEST-APPEAL-EXTENSION

OF TIME.

]ETAFFEY v. STATES.

The time within which an appeal must be taken can not be extended by stipulation
of attorneys; nor have the local officers authority to grant an extension of such.
period. An application for such purpose, should be addressed to the General
Land Office,and presented before the time allowed for appeal has expired.
One who consents to delay in the taking of an appeal can not be heard to raise the
question of time, if the Department, in the exercise of its discretion, takes action
on the merits- of the case.
Failure to secure the requisite growth of trees does not warrant cancellation of a
timber culture entry, if such result is not due to the negligence of the entryman.
An application to enter can not be allowed during the pendeucy of an appeal from a
decision holding for cancellation the existing entry of another for the land in
question.

first Assistant Secretary Chandler to the ommissionerof the General
Land Office, April 21, 1892.

On the 25th of July, 1891,you transmitted to the Department the
record in the above entitled case, in accordance with a writ of certiorari,
dated July 14, 1891,13 L. D., 44, issued upon the application of Thomas
K. States.
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From the record it appears that on the 3(1of May, 1880,States made
timber culture entry for the NE.

i

of Sec. 2, T. 150 N., B. 53 W., Grand

Forks land district, North Dakota, which entry was contested June 9,
1885,by William Haffey. The hearing which followed, resulted in a
decision by the local officers on the 29th of December, 1885, in which

they recommended the dismissal of the contest. From that decision
an appeal was taken to your office, and on the 14th of February, 1887,

you reversed the decision of the local officers,and held the entry of
States for cancellation.
All parties in interest were notified of this decision, on the 23d of

February, 1887,States and his attorney being each notified by registered letter. At the time of receiving notice of your decision of February 14, 1887, the attorney for States was officially engaged at the
Territorial capital, and he and the attorney for Haffey entered into a
stipulation by which they agreed to extend the time for serving and
filing an appeal from your decision until such time as the official duties

of said attorney would permit him to return to Grand Forks and perfect the same.
No appeal was therefore filed in the case until the 7th of May, 1887,
which was transmitted to your office on the 12th of that month.
Overlooking the fact that you had rendered a decision in the case on

the 14th of February, 1887, and that an appeal therefrom had been
transmitted to your officeon the 12th of May of that year, you directed
that the entry be canceled on the 18th of July, 1.887. No record to this

effect was made in the local office, and when Anna M. Gray applied to
make homestead entry for the land, on the 19th of February, 1891, her
application was rejected on account of the uncanceled timber culture
entry of States.
iFromsuch decision by the local officers she appealed to your office,

and in their letter to you, trausmitting her application and appeal, the
local officers,

lnder date of March 6, 1891, gave an abstract from their

docket, the last entries thereon prior to her application being a record
of your decision of February 14, 1887, holding States' entry for cancel-

lation, and the appeal therefrom.
Upon the receipt of this letter you examined the record in your office,
and found that your decision of July 18,.1887, canceling States' entry,
was inadvertently made. You, therefore, under date of March 28, 1891,

revoked the same, and reinstated said entry. You then dismissed the
appeal from your decision of February 14, 1887, as not having been
filed in time, and allowed States twenty days within which to apply for
a writ of certiorari, with notice that if such application was not made,
his entry would be canceled and the case closed. In that decision you
also approved the action of the local officersin rejecting the application
of Miss Gray to make homestead entry for the land.
The application for certiorari was made and granted, and the case is
accordingly before ie for consicerationi.

Among the papers which con-
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stitute the record, is an appeal by Miss Gray, from that part of your
decision of March 28, 1891, in which you approved the action of the

local officersin rejecting her homestead application.
The tite within which appeals must be taken from decisions by local
officers, and from your: decisions, is fixed by the Rules of Practice of

the Department. These rules can not be changed, nor the time for
appeal extended by the stipulation of attorneys. Neither have local
officers authority to grant extension of the time limited by the rules.
Where an extension is necessary, application therefor should be ad-

dressed to your office,and be presented before the time for appeal
allowed by the rles has expired.
Still, the subject is one which the Department may, i its discretion,
consider, and Haffey, by his attorney, having consented to the delay in
bringing the appeal, is not in a position to now raise the question that
it was not brought in time.
By its decision upon the application for certiorari, the Department in
effect gave notice that the merits of the case would be considered when

the' record was brought before it, and I have therefore examined the
evidence submitted at the hearing, upon which the register and receiver
Tited

in a decision recommending that the contest be dismissed.

This evidence shows that the first five acres were planted prior to the
expiration of the third year, May 3, 1883. The trees planted failed to
grow, and the land was replanted with trees and seeds in the fall of
that year, and additional seeds were planted in the spring of 1884.
That season, however, was an exceptionally dry one, and the trees did
not prosper. In the spring of 1885,the entire ten acres were plowed
and put in proper condition, and tree seeds sown and planted thereon.
Before the result of this last planting was made known, the contest was
instituted.
As is usual in cases of this character, the evidence as to the condi-

tion of the ground, the cultivation of the trees, and the growth of weeds,
is conflicting, but the contestant failed to show by a preponderance of
the evidence submitted, that the claimant had not acted in -good faith,
or that he had not planted and replanted the land, and done all that
could be reasonably expected to promote the growth of trees.
Inl Kelsey v. Barber (11 L. D., 468), it was held that "the failure of

the entryman to secure the requisite growth of trees does not call for
cancellation, when such result is not due to negligence i planting and

cultivatiol, but to the character of the season, and seed that proves
defective." This ruling is repeated in the case of Friel v. Bartlett (12
L. D., 502); Cropper v. Hoverson (13 L. D., 90), and Griffin v. Forsyth
(13 L. D., 254).

Under these decisions of the Department, and from the facts in this
case, I concur in the conclusion reached by the register and receiver,
that the contest should be dismnissed. The decision appealed from is
therefore reversed, and the timber culture entry of States will remain
intact.
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As to theappeal of Anna M. Gray, which constitutes part of the record before me,it is only necessary to say that her application to make
homestead entry for the land was properly rejected by the local officers,
and their action was properly approved by yon.
In Patton v. Kelley (11 L. D., 469), it was held that
An application to enter cannot be allowed ffnring the pendency of an appeal to the
Department from a decision holding for cancellation the existing entry of another
for the land in question.

This is her case, and her appeal is accordingly dismissed.

HOMESTEAD ENTRY-MINERAL

LAND-REVIEW.

DICKINSON V. CAPEN (ON REVIEW).
The discovery of coal on land embraced within a homestead entry precludes the completion of such entry.
A motion for review on the ground that the decision is against the weight of evidence will not be granted where the testimony is of such character that fair minds
might differ as to the conclusion to lie drawn therefrom.

Secretary Noble to the Comnissioner of the General Land Ofice, April
22, 1892.

This is a motion by George H. Capen for " a review and recall" of

the departmental decision dated November 2, 1891,in the case of J. T.
Dickinson v. said Capen, involving the SE. 1 of SE. I- of Sec. 6, T. 15
N., R. 120 W., Evanston, Wyoming.
Capen made homestead entry for said land July 17, 1889. On Sep-

tember 11., 1889,Dickinson filed his affidavit of protest against said
entry, alleging that the land was valuable for coal, and on the 23d of
the same month, he applied to euter it under the coal land laws.

There-

upon the parties were cited to appear before the local officers October
29, 1889, and submit testimony. Dickinson filed a motion to summarily cancel Capen's entry. This motion was denied and the hearing had.
From the evidence adduced the local officersfound that Dickinson had
failed to prove that the land was more valuable for coal than for agriculture and that Capen's entry should remain intact. Dickinson appealed, whereupon you reversed said ruling and held Capen's entry for
cancellation. On appeal by Capen this jdgment was affirmed by the
decision that I am now asked to reconsider.
In said decision it was in effect held under the ruling in the case of
Mulligan v. Hansen (10 L. D., 311),that the land, having been designated
in the public surveys as " coal land," Dickinson's said affidavit of protest off-set Capenrs non-mineral affidavit and that in consequence, the
burden of proving the land mnorevaluable for agricultural than mining
was with Capen.
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The Department found that Capen failed to so prove the agricultural
character of the land, and also that the evidence favored the proposition that coal could be taken from the land in paying quantities.
The motion is based upon seven allegations of error which set out in
substance) that Capen was not obliged to show the greater agricultural
value of the land; that it was not enough for Dickinson to show that
the land contained coal, but that it must appear that the same could be
worked with profit; that Capen's improvements (valued at $450),which
made the land more valuable as a place of residence, should have been
considered, and that said decision is contrary to law and against the
evidence.

In its said decision this Department found that " when Capen entered
the tract no coal had been discovered upon it." It is urged that the
said decision is in conflict with that in the case of Harnish v. Wallace
(13 L. D., 108),wherein it was held that " to defeat a pre-emption entry
on the ground of the mineral character of the land, it must be shown
that the mineral was known to exist at the date of entry."
This contention is without force. In the case of arnish v. Wallace,
supra, the entry in question was a final pre-emption entry. The complaint alleging inter alia that forty acres thereof " are mineral in character" was not made until almost five years after the date of such
entry.
In the case at bar the entry involved is an original homestead entry
and the affidavit of protest was filed within two montlhs after its date.
Said entry could not, of course, be completed for land valuable for
coal.
The existence of coal on the land is not questioned. Moreover, there

is some evidence to sustain the finding that the testiniony favored the
proposition that coal could be taken from the land in paying qualti-ties. Unless this finding is clearly against the palpable preponderance of the evidence it is plain that review can not be granted. Mary
Campbell (8 L. D., 331). Concerning the question just stated, the testimony is conflicting, but is of such character that fair minds might
differ as to the conclusion to be drawn therefiom. Waiving, therefore,
the question as to whether or not the burden of proving theland valueless for coal was with Capen it follows that the motion can not be
allowed on the ground that the decision is against the evidence. Tyler
v. Emde

(13 L. D., 615).

The remaining allegations contained in the motion simply recite matters that were necessarily considered by the Department in making its
finding of fact touching the character of the land. In the absence of
new evidence, the matters thus alleged do not warrant a review of the
decision complained of. Pike v. Atkinson (12 L. D., 226).
The motion is denied.
This action renders it uLnnecessary for me to discuss DickinsoiVs
motion to dismiss, filed pending the said motion for review.
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PRACTICE-NOTICE

4@V 2-Ca2? COOPER

OF DECISION-APPEAL.
V. ARANT.

Whie notice of a decision is served both on the attorney of record and the party
he represents, the time within which an appeal must be taken runs from the
date of the service first made.

PFirst Assistant Secretary Chandler to the Commissionir of the Generac
Lancd Office,.April

26, 1892.

On October 11, 1887,William F. Arant made homestead entry No.
389 for the W. I of the N. E. I and the W.
39 S., iR. 10 E., Lakeview,

of the S. E. I of Sec. 8, T.

Oregon.

He made commutation proof thereon on October 15, 1888,and on the
same day James R. Cooper filed a protest against the approval thereof.
A trial was had on April 17, 1889, and on September 18, 1889, the reg-

ister and receiver folundin favor of protestant Cooper; an appeal was
taken by claimant to you and on November 7, 1891, you affirmed the

finding of the local lan1d officers and held Arant's entry for cancellation.
He filed an appeal in your office from said judgment on January 19,
1892, and on March 23, 1892, attorneys for Cooper filed, in your office a
motion to reject said appeal because not taken i time, alleging among

other things, that
The decision in this
was given by letter
as attorney for the
notice (Rule 97) the

case was made by letter "H,,. dated November 7, 1891. Notice
"H" of the same date to Mr. William B. Mathews of this city,
defendant, Arant. Allowing one day for transmission of this
time for appeal expired on January 7, 1892.

You did not reject the appeal but transmitted it to this Department.
The attorneys for Cooper have now renewed the motion to dismiss
the appeal.
The record transmitted by you, on the appeal of Arant from your
Judgment shows that notice of your decision was served on Arant by
registered mail on November 19, 1891, and the appeal is shown to have
been filed by him on January 19, 1892, Allowilig the sixty days pre-

scribed by Rule 86 of the Rules of Practice within which an appeal
may be filed fron your judgment and the additional ten days allowed
by Rule 87, the appeal was taken in time, but on inquiry at your office
it has been ascertained that a notice of your judgment was given to
William B. Mathews of this city, the attorney of record representing
Arant by letter of your office, dated November 7, 1891, nd you have

since furnished a copy of this letter, which has been added to the record
where it properly belongs. Why it was not with the other part of the
record has not been explained. Mathews received this letter, as is
shown by his written

acknowledgment

on November 8, 1891, and as

the appeal was not filed until January 19, 1892,it was not filed within
the sixty days allowed for such filing when service of notice is had on
counsel residing in this city.
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In this case notice was served on local counsel on November 8, 18917

and on claimant in person on November 19, 1891. Under the decision
in the case of Peterson

v. Fort (11 I. D. 439) the time in which an

appeal may be taken uns from the date of the first service; following
this rule the motion to dismiss this case must be allowed.
The appeal is accordingly dismissed.

TIMBER CLTrRE

ENTRY-PENDING CONTEST-COTUPLIANCE WITH
LAW.
SIMS

ET AL v. BUSSE.

A timber culture entryman who is irregularly allowed to enter land involved in a
pending contest, is required to comply with the law during the pendency of such
contest.
The case of Jones v. IKeunett, 6 L. D., 688, overruled.

-FirstAssistant Secretary Chandlerto the Commissionerof the General
Land Office, April 26, 1892.
On November 4, 1881, Theodore B. Vestry made timber culture entry
No. 6969 for the N. E.J of Sec. 18, T. 107 N., R. 62 W., Mitchell, South

Dakota.
On November 6, 1883, Echmnd L. Davis filed a contest against said
entry, charging that it was made for speculative pu-rposes. The register and receiver dismissed the contest because of the isufficiency of the
affidavit of contest. An appeal was taken to you and after considering
the appeal you affirmed the action of the local land officers and dismissed

the contest.
An appeal was then taken from your judgment to this Department
and in January 1886,your judgment was modified and Davis was allowed to amend his contest affidavit, this he did, on March 26, 1886,

alleging bad faith on the part of Vestry. Another hearing was had and
the case was finally disposed of on March 17, 1890, by failure of Davis
to appeal from your decision of July 18, 1889, adverse to him.

On February 25, 1884,while Davis' contest was still pending, Vestly's
entry was canceled on relinquishment and notwithstanding the pending
contest W. HI.Busse was allowed to make timber culture entry No.
11,826for the tract in question.
On December 6, 1887, Ansel IL. Sims initiated a contest against said

entry, alleging that Busse had not complied with the law in that he had
failed to plant trees, seeds or cuttings on said tract during the third
year after making said entry and that said tract was then entirely destitute of trees, seeds or cuttings.

On December 10, 1888, Minnie L.

Burdick also initiated a contest against said entry.
On August 26, 1889, Ansel IL. Sims filed an amended contest in lieu of

the original contest filed by him in 1887.
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Notice was issued on the contest of Burdick and December 10, 1887,

set for hearing on that day; both Burdick and Sims appeared and Sims
protested against the hearing, claiming a preference right to contest the
entry. Te 10th day of February 1890,was designated by the local land
officers to hear evidence as to which was entitled to contest the entry,
the trial was had and after considering tlhecase the register and receiver
awarded the preference right to Sius. His original contest papers
could not then be found, bnt sce then they have been discovered in
the local office and transmitted to this Department.
Evidence was introduced by both Sims and BTrdick showing couclusively that Busse had made no attempt to comply with the timber caltlre

law since his entry was made.

Busse made a motion before the register and receiver to dismiss the
contest of both Sims and Burdick and appealed to you from their order,
rejecting said inotion.
Burciclk appealed to you from the finding of the register and receiver
awarding Ansel L. Sims the prior right to cQntest the entry of Busse
and on August 2, 1890, the local land officers transmitted to you the
contest record of Sims v. Busse and the appeal of 3usse from their
decision, recommending his entry for cancellation.

On December 10,1890,you considered these various appeals and held
that the motion of Busse to have the contests of Sims and Burdick dismissed should be sustained, you accordingly sustained the motion and
dismissed said contests, stating that
I am of the opinion that the timber culture entry of Busse No. 11,826made February 25, 1884,for the said land was not open to eontest for any failure to comply with
the law, until sometime subsequeut to March 17, 1890, when there was a determination of the contest of Davis v. Vestry.

Sims and Bun-dickhave appealed fom your judgment to this Department.
It is stoutly maintained by counsel for Busse that your judgment is
correct because while the contest of Davis against the entry of Vestry
was pending, Busse, who had purchased the relinquishment of Vestry
and made an entry on the tract, was not bonnd to perform any labor
on the land or to comply with the timber-culture laws. As a reason
for this contention it is asserted that to require him to expend money
and labor on the tract without having any assurance that he would
ultimatelyget the land, would be a great hardship.
I do not think your judgment is correct. The allowance of Busse's
entry during the pendency of the contest of Davis was in violation of
the rules of the Departmeat, but having been allowed and he given
whatever benefits it conferred (and it did confer the right of possession)
he should be held to have also assumed all the obligations incident to
said entry; oe of these obligations is that he should comply with the
law the same as other entrymen under the timber culture law.
It is held by the Department that during the pendency of a timber
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culture contest, the entryinall is not excused from complying with the
law, but it is said i this case that no contest was pending against this
entry prior to the initiation of the present one and that therefore the
rule above referred to is iot applicable. This contention is untenable,
of course, if no contest was pending an entryman is required to comply with the law. In any event, Busse having been allowed, at his
own istance and uaponhis own application to make an entry must be
held bound to comply with the law. The application of Sims to contest having been received first must be held to have conferred upon
him the preference right to contest, The application of Burdick to contest said entry is denied, the contest of Sims held to be prior and as
the evidence introduced by him shows that Busse has not complied
with the timber culture law his entry must be and is hereby canceled
and Sims allowed the preference right to make au entry on the tract.
The case of Jones v. Kennett (6 L. D., 688.), decided May 17, 1888, is

hereby overruled, in so far as it is conflict with this decision.
Your judgment is accordingly reversed.

PRE-EMPTION ENTRY-CONFIlRiIATION-SETTLEMENT.
Fox

v. CU1MIINGA.

An adverse claim originating prior to final entry defeats confirmation under the body
of section 7, act of March 3, 1891.
An erroneons allegation in a pre-emption declaratory statement as to the date of settlement, does not preclude the pre-emptor from showing the actual date thereof.

First Assistant Secretary Chandler to the Commissionerof the General
Land

Office, April

27, 1892.

I have considered the case of Henry Fox v. William D. Cummings,
involving pre-emption entry made by the latter November 17, 1886,for
the SE. of the NE. j7 the E. of the SE. i and the SW. of the SE.

4 of section 12, T. 2 N., R. 68 W., Denver land district, Colorado.
Fox made homestead entry of the tract August 28, 1886.
One William F. Lewis, claiming to be a mortgagee of the entryman
Cummings, has filed a protest against the cancellation of the entry,
setting forth that he is the present owner of the land, having foreclosed
a mortgage thereon; and that, should the entry be canceled, it would
involve a loss to him of $2,500.

The entry can not be confirmed under section 7 of the act of March
3, 1891; because the adverse claim of Fox (whether or not it shall be
held to be a valid adverse claim) originated prior to Cummings' final
entry, and is therefore expressly excluded by the terms of said section
(26 Stat., 1095).

Final proof was made (before the local officers) November 15, and

final certificate issued November 17, 1886. Fox and- his attorney were
present and cross-examined the entryman and his witnesses.
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From the proof it appears that Cummings settled on the tract on
February 18, 1884; that he soon afterward

built a small frame house,.

eight by sixteen feet, in which. he and his family resided for a while;
that he afterward erected a brick house, measuring sixteen by thirty
feet, a story and a half high, with two rooms below and two. above;
with two outside doors, six inside doors, eight windows, matched floor-

ing throughout, and. a shingle roof; contract price $940 the small
house in which he first lived is now used for a coal-house; that he also

built a frame barni, sixteen by thirty-six feet; a granary sixteen by
twenty feet; that he put up a wire fence (partly of two wires and partly

of three) around the entire tract; that he broke eight or ten acres, and
has since cultivated the same, but that the principal use he has made of
the farm has been for grazing purposes. In regard to residence he
testifies that "for the first two years he was not gone at all"; since
then he has worked elsewhere "off and on ; that he and his family
were on the claim all the winter preceding his making proof; that for
the six months preceding final proof he had been absent, worlhing(principally for his father) probably about four months; that his family were
a part of the time with him at his father's and a part of the time on the
claim even when he was absent; that during the absences of the family

the house was locked, and the frniture left in it-consisting

of bed-

stead and bedclothes, stove, table, five or six chairs, safe, dishes, etc.

It is clear that no failure to comply with the law as to residence,
cultivations or improvements is shown that would justify a cancellation

of the entry.
The ground npon which you held the entry for cancellation is, that

in his pre-emption declaratory statement, filed March 4,1884, Cummings
alleged settlement on February 18, 1883-a

violsly.

year and two weeks pre-

Calculating from that date, you find that filing expired No-

vember 18, 1885; and that his final proof of November 15, 1886, made

nearly a year afterward, could not be accepted, in view of the homestead
entry of said Fox, made August 28, 1886.
The attendant circumstances strongly indicate that the date of February 18, " 1883," upon which settlement is alleged in the pre-emption
declaratory statement, is a clerical error for February 18, 1884. It seems

much more probable that a person would file his declaratory statement
within a fortnight after settlement than that he would violate the law
and risk the loss of his claim by postponing such filingfor a year and a
fortnight thereafter. It seems more probable that he would make his.
final proof two days before the time prescribed by lam, than that he
would risk the loss of his finely improved claim by postponing it until
a year (lacking two days) after the expiration of that period. It is not
necessary, however, to enter into any careful investigation to determine
the origin of the error in the date of settlement, as found in the declaratory statement, in case it is clearly shown to be an error.
In his final proof, the entryman states that he first made settlement
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on " February 18, 1884." Both his witnesses testify that he made settlement in the " spring of 1884."
In-the case of Tipp v. Thomas (3 L. D., 102) the Departmentheld

that

the law gives the entryman a right to the land from the date of his settlement, if duly exercised; and this right is not to be defeated by a discrepant allegation he may have made, when he can show that it was
made by mistake." See also' the case of Zinkand v. Brown (3 L. D.
380); Northern Pacific R. R. v. Stuart (11 L. D.,143): same v. Sales, (12
I. D., 299).

In the cases above cited the date as proved is earlier than that set
forth in the declaratory statement; but the principle applies equally to
the case at bar, wherein it is shown by sworn testimony (and not denied
by the protestant,) that the settlement was actually made at a date
later than that alleged in the declaratory statement.
ACcepting it as a fact that the pre-emption claimant settled on the
land February 18, 1884,the time prescribed by law had not expired
when he made final proof, November 15, 1886.

The homestead entry of Fox, made while Cummings was residing
upon and occupying the tract, and prior to the expiration of the period
prescribed by law within which final proof must be made, conferred
upon him no rights as against the pre-emption claimant.
Your decision is reversed. Patent will issue upon Cummings' final
proof, and Fox's homestead entry will be canceled.
APPLICATION FOR SURVEY-ISLAND.

L. F. SCOTT.
An island formed in a river, after the survey and disposition of the adjoining shore
lands, does not belong to the United States, and the Department, therefore, has
no jurisdiction to direct its survey.

Acting Secretary Chandler to the Conmissioner of the General Land
Office, April 27, 1892.

I am in receipt of your letter of September 28,1891,transmitting the
application of L. F. Scott, of Howard county, Missouri, for the survey
of an island, described as being in the Missouri river, " opposite sections 10, 14, and 15, township 52 N., R. 19 W., Saline Co., and opposite
sections 17 and 18, T. 52 N., R. 18 W., in Chariton Co., Missouri."

It is shown that the island contains about three hundred acres of
land; that the width of the channel on either side, between the island
and the main shore, is one thousand feet, and the depth thereof at ordinary stages of water is abont ten feet; that the island is about three
feet above high water mark not subject to overflow, and the land fit for
agricultural purposes. No improvements are on the island.
Notice of the applicant's intention to apply for the survey. appears to
have been served upon the owners of all the adjoining lands upon
opposite sides of the river, and also upon the Attorney General of the
14561-vOL.
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State of Missouri, as evidenced by his acknowledgment thereof oil August 26, 1891.

No protest appears to have been filed against the application, either
by the State, or by other persons, and you recommend that the application be allowed and the survey ordered.
The survey applied for can only be ordered when it clearly appears
that the island belongs to the United States; otherwise the Department
has no jurisdiction and therefore no power to direct the survey.
The photolithographie

copies of the official plats of the townships 52

north, ranges S and 19 west, Missouri, transmitted with your letter,
indicate no island in the Missouri river in the location represented on
the diagram submitted with the application.
The survey of the two townships was made in the year 1820, and the
same was approved by the surveyor-general August 9, 1843.
South of Sec. 17, T. 52 N., Ia. 18 IV., is an island, called "Island No.
24," which by the survey of 1820 contained 57.81 acres, and, in a letter
of June 28, 1891, R. B. Caples, attorney for applicant, says:
There is now no island at the point indicated for Island 24. What was an island
when the survey was made is now a part of the main land-the slough having filled
up many years since. The island we desire surveyed is a later formation, and is
about half a mile from the old island 24, at the nearest point. The main channel of
the Missouri river passes between the two bodies of land. They were never connected.

It appears from the above statement that the island applied to be
surveyed is of late formation. It is represented as being nearly equit
distant from the opposite shores of the river, which is about ten feet
deep on each side of the island.

This island having formed since the survey and disposition of the
adjoining shore lands, does not belong to the United States, and therefore this Department has no jurisdiction to direct its survey. Hardin
v. Jordan, 140 U. S., 371; John P. Hoel, 13 L. D., 588.

Your recommendation that the island be surveyed is therefore disapproved.
TIMBER CULTURE ENTRY-FINAL
SAMUEL

PROOF-ACT OF MARCH 3, 1S91.

C. DONALDSON.

The act of March 3, 1891, does not relieve a timber culture entryman from eultivating the quantity and character of trees specified in the act of 1878,nor repeal
the provision in said act that requires at least six hundred and seventy-five living
and thrifty trees to each acre at the time final proof is submitted.

First Assista'nt Secretary Chandler to theCominissioner of the General
Laind Office, April 28, 1892.
Samuel C. Donaldson has appealed from your decision of April 1,1891,

rejecting his final proof upon timber-culture entry No. 512, made January 9, 1882, for the W. 4-of NW. i and the W. i of SW. i, Sec. 2, T. 3
S., Ia. 26 B., The Dalles land office, Oregon.
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Your decision affirms that of the register and receiver.
Claimant's testimony in his final proof, made March 21, 1890, shows

that he broke ten acres in April of the first year; thirty acres in March
and April of the second year, and sixty acres in March and April of the
third year; that-in April of the second year (1.883)he planted five acres
to lombardy poplar cuttings and box-elder seeds, measuring the ground
with a tape line; that in the third year (1884)he planted five additional
acres to box-elder poplars and walnuts-again measuring the land; that
the ground was well plowed, harrowed, and cultivated, and he raised
thereon fine crops of wheat. He says "some trees died out in dry summers and was filled up by replanting and are now growing;" that he
had planted eleven acres in trees, and they were all in a healthy condition; that he had planted over 27,000 seeds and cuttings on the tract,,
and that on day proof was made there were, by actual count, 750 trees
to the acre.
One of the proof witnesses (Swoggant), substantially, corroborated
claimant's testimony, as to the planting and cultivation of the cuttings
and seeds, but had no personal knowledge as to the number of growing
trees at date of proof.
Witness, Charles E. Fell, keeper of a ursery testified that he had
no personal knowledge of the breaking done the second and third years;
but swears that the land was well prepared and planted; that claimant
lost by the. drouth quite a number of trees in 1886 and 1887,and during
those years 15,000trees were planted (presumably in the missing places);
that, in 1889, 5,000 additional trees were planted, and in 1890 1,000

more; that on the day proof was made there were 750 trees growing on
each acre, all in good cultivation " at present in character from the size
of a lead pencil up to three inches," height from one foot to twelve feet;
that the planting and cultivation had been throughly done. Witness,
Krow, knew nothing of the breaking, cultivation, or replanting, but
swears eleven acres were planted to trees, and corroborated the other
witnesses as to the number growing at date of proof and the size of the
trees.
You rejected the proof, because
There is nothing to show that a sufficient number of the trees are of a size and age
to indicate that they have been cu-ltivated the prbper length of time.

It will be seen that final proof was submitted but little over eight
years from date of entry. Five thousand trees were planted in 1889,
and one thousand in 1890. The last thousand were evidently planted
just before proof was offered.

While the act of March 3, 1891 (26 Stat., 1095), changed the departmental constructioh then in force as to the period of cultivation and as
to what shall be deemed acts of cultivation, it does not relieve the
claimant from cultivating IIthe quantity and character" of trees mentioned in the timber-culture act of 1878, or repeal the provision which
requires at least " 675 living and thrifty trees to each acre" to be growing at the time final proof is submitted.
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If in 1890 it was needful to plant one thousand trees to fill up miss-

ing places, occasionedby dry weather, it can not be said that such trees
in March of that year were " thrifty."
While the proof shows that claimant has used diligence in his efforts
to grow trees, yet unfavorable seasons have prevented such growth,
and the provisions in the act of 1878,giving five years additional time,
were enacted to meet just such contingencies as have happened in this
case.

I think the proof fails to show such a number of " living thrifty">
trees as justifies its acceptance. He still has about five years from
date of proof to show full compliance with law.
The judgment appealed from is accordingly affirmed.

TIMBER LAND-APPLICATION-PRELIMINARY

AFFIDAVIT.

GRACE V. CARPENTER.
The prior personal inspection of land required of an applicant uler the act of June
3, 1878,does not necessarily require said applicant to actually pass over the land
in question.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, April ,29,1892.

I have considered the appeal of A. 0. Carpenter from your decision
of August 23, 1890, awarding to Frank P. Grace the S. i of SW.

4,See-

14, and E. of NW. -, Sec. 23, T. 16 N., R. 15 W., San Francisco land
district, California.
It appears that Grace and Carpenter filed applications on the same
day (March 1, 1888,) to enter the above described tracts under the timber law, filing therewith the usual sworn statement as to the character
of the laud, etc. In point of time the application of Grace was received
some two or three hours before that of Carpenter and both parties gave
notice of intention to submit proof in support of their claims before the
local officers.

May 23, 1888,the day set for the hearing to decide which applicant
had the better right, Grace and Carpenter both appeared with counsel
and witnesses and the testimony submitted was taken. The local officers decided in favor of the contestant; thereupon the defendant appealed and you sustained the decision below.
Defendant again appealed, alleging in substance, that Grace did not
make personal examination of the land as required and therefore he
was not competent to make said timber application.
The fact that the land in question is uninhabited; that it contains no
mining, or other improvements, or known minerals, and that the tracts
are timber land chiefly valuable as such and unfit for agricultural purposes, is satisfactorily established and is also conceded by both parties
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to this contest; therefore the only question in this case, is, whether
Grace did make such an examination of the land contemplated by the
timber lawas would entitle him to the prior right of purchase.
The testimony adduced in this case shows that Grace was a conductor
on a railroad in California, and desiring togpurchase some government
timber land, made arrangements with W. I. Snell, land agent, to select
him a tract.
Aboat February 25, 1888, he wrote Grace that h6 had foLnd a timber

tract such as would probably suit him, and set a day that he would
go with him and examine the land.
In accordance with this understanding, Grace made arrangements to
leave his employment for a few days and on February 27, 1888,.met
Snell and five other parties seeking government land, at Ukiah, the
county seat of Mendocino county, California.
The agent gave Grace a township.plat, showing the above described
tracts marked thereon, as the land selected for him, and the morning
after his arrival at Ukiah, Snell being unable to act as guide to the
party, himself, sent Charles Smith, county assessor, and a Mr. Montgomery to show the parties the different selections of government land.
It further appears tat when the party started from Ukiah, Carpenter, the defendant, also joined them with the understanding that as he.
came in last, the others were to have the right to make their selections
first. After a ride on horseback of about twenty miles, the whole party
remained over night at the house of Robert W. Kellen, one of the wit-

nesses in this case, and in the morning, as the lands to be inspected
were located in different directions within a radius of a few miles, the
party divided, Montgomery, one of the guides, taking with him Grace,
Shattuck, lHughs, and Davidson; and Assessor Smith taking the balance of the party, including the defendant. Grace testifies that soon
after starting out he asked Montgomery if they were not going to see
all the selections, particularly the one selected for him by Snell; to
which he replied " he did not think we could go over all of them in one
day, but that we would in a short time be near enough to see it all and
that was all that was necessary to file;" that after going some two
miles Montgomery pointed out the land on the opposite side. of the
river, plainly seen and covered with timber. A little farther on they
reached another high point where they could see for miles around.
Here Montgofiery again pointed out the land, and on returning, after
inspection of the other tracts, they again passed in sight of the land
in question.
On reaching Kellen's after the inspection, they found the other party
there, and Assessor Smith corroborated Montgomery's statement that
Grace had examined the land sufficiently to make his filing and therefore it was not necessary for him to go upon the land.
Grace further testifies that after their return to Ukiah, he learned
that the parties proposed drawing lots for the different tracts exam-
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ined; that he declined to enter into such an arrangement, as he had
already selected the land now in controversy. Soon afterwards he was
informed that one Gibson had drawn his claim and subsequently it
transpired that Gibson and Carpenter before presenting their applications at the local office, exchanged claims and in this manner Carpenter became applicant for the same land Grace had applied for.
After making application Grace with a view of confirming his statement as to the character of the land again visited that section accompanied by Snell and Smith and made a thorough examination of the
tracts. He found that not only had the agent correctly represented
the land, butt that his former observations in relation to the land,
although at a distance therefrom, were in every particular correct.
lontgomery's testimony in the main corroborates that of Grace; he,
admits pointing out the land as indicated and that Grace showed him
the plat given him by Snell with the land marked thereon, also that he
instructed him that seeing and examining the land in the manner indicated was sufficient to make a filing.
The testimony of Kellen shows that he has lived in the vicinity of the
'land for fourteen years; that he is well acquainted with the country
and can point out the land in question from the places Grace saw it;
that "he (Grace) seemed anxious to be in the right" and secure this
particular land and that he heard Assessor Smith tell Grace at his
house after the inspection, that the examination made was all that was
necessary.
Shattuck's testimony shows that he heard Grace ask where his land
was and that Montgomery took him out on a high bluff overlooking
the land and pointed out the tract marked out for him by Snell, and
when asked by Grace if he was certain, answered "yes;" pointing out a
well-known claim in the vicinity of the land as establishing the correct-.
ness of the designation.
The act of June 3, 1878 (20 Stat., 89), for the sale of timber and stone
lands, provides that applicants to purchase such lands shall file a sworn
statement designating the land, that the same is unfit for cultivation,
and valuable chiefly for its timber or stone; that it is uninhabited;
contains no mining or other improvements nor any valuable deposits of
minerals; that applicant has made no other application under this act
and that he applies in good faith for the same for his own use and
benefit.

It will be observed that this statement is divided into two parts.
First, the applicant must state that the land is unfit for cultivation, uninhabited and unimproved. This statement he makes under oath and
this necessarily implies a personal knowledge of the land. Secondly,
he must make oath that to the best of his belief the land contains no
valuable deposits of mineral, etc. This part of the affidavit may of
course be made on information.
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There is no doubt that Congress intended to distinguish between
those conditions of the land that could be known by observation and
those that are known or determined upon information and belief. The
circular of instructions approved by this Department July 16, 1878,
prescribes the language of the sworn statement in part as follows:
That I have personally examined said land and from my personal knowledge state
that said land is unfit for cultivation and valuable chiefly for its timber; that it is
uninhabited; that it contains no mining or other improvements, etc.

The question naturally arises in this case: What is meant by personal
knowledge? Is the applicant actually required to travel over the land
to obtain a personal knowledge of the same, or can the land be inspected by passing near it, or by inspecting the land from some elevation overlooking the same, sufficientlyto meet the requirements of law?
It would seem that where a party has examined the land personally
to such aft extent, either by passing over the tracts or by inspecting
them from an elevation, that he can and does swear to the material facts
in making his application, that it is a substantial compliancewith law.
Especially is this te where the actual status of the land is found to
be as set forth in said affidavit.
The mere technicality that a party made the examination of the land
without actually going uponit, where no faud is shown, and the facts
are as sworn to, should not i

my opinion be construed to affect the

-rights of the applicant. There is no evidence in this case to show that
Grace has in any manner acted with a fraudulent purpose in view; he
traveled a long distance, losing time with his employers, on purpose to
examine this land and although he did not actually go upon it, yet he
was in a position to, and did, know its condition as being unfit for cul-

tivation, uninhabited and unimproved as fully as if he had been over it.
Under such circumstances, I do not feel justified in disturbing your
conclusions.
Your decision is accordingly affirmed.

SETTLEMENT RIGH1T-fRELINQUISIMENT-APPLICATION.
FOSGATE V. BELL.
A timber culture entryman who files a relinquishment of his entry, and thereupon
applies to enter the land under the homestead law, cannot thereby defeat the
adverse right of a settler who is residing upon the land at the date of the relinquishment.

rirst Assistant Secretary Chandlerto the Commissionerof the Genera
Land Office, April 30, 1892.

On the 18th of June, 1886, George F. Bell made timber culture entry
for the NE

of Sec. 33, T. 25 S., R. 13 E., M. D. M., San Francisco land

district, California.
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On the 31st of August, 1887, he filed a relinquishment

of his timber

culture entry, and at the same time made homestead entry for the land.
On the Ist of September, 1887, Chester L. Fosgate was allowed toflle

his pre-emption declaratory statement for the same tract, in which he
alleged settlement on the 22d of August, 1887.
On the 4th of September, 1888, Fosgate submitted final proof before

the local officers, against the acceptance of which Bell protested. A
hearing followed,resulting in a decision by the register and receiver on
the 30th of October, 1888,in which they accepted the final proof of Fosgate, and recommended the cancellation of the homestead entry of
Bell.
From that decision an appeal was taken to your office, and on the,
29th of January, 1891, you reversed the decision appealed from, allowed

the entry of Bell to remain intact, rejected the final proof of Fosgate,
and held his pre-emption declaratory statement for cancellation.
On the 25th of February, 1891, a motion for a reconsideration and a
rehearing was filed in the case, which motion was denied by you on the
9th of April of that year. An appeal from your decision of January
29, 1891, brings the case to the Department for consideration.

While holding the land under his timber culture entry, Bell much
more than complied with the provisions of that law, as he plowed and
cultivated to crop twenty acres the first year. Becoming apprehensive
that he might not be able to hold the land on his timber cultnre entry,
by reason of a natural growth of timber on some parts of the section,
he decided to relinquish his timber entry and make homestead entry
for the tract. ID
relinquishment, the jurat, and the acknowledgement, the date was each time written " March 28, 1887 ' but the day
and the month were subsequently scratched out by pen marks, and "August 30n1substituted. This is the date upon which it was executed,
.his

and it was filed in the local office at 9:45 o'clock the next morning, at

which time his homestead entry was made. In his evidence he explains
that it was not executed at the time it was written, for the reason that
there was no notary public present or coinvenient before whom he could

acknowledge the instrument. He did nothing more in the matter, except to harvest his crop, until he heard that Fosgate had made settlement upon the land. He then executed and filed the relinquishment,
and made his homestead entry.
Within six months after making his homnesteadentry, he built a comfortable house and other buildings upon the land, and moved his family
thereon. Bell and his oldest son conducted a store in Paso Robles,.
sleeping in the back part of the store during the week, and going to
the tract where his family resided each Saturday evening and remaining
there until Monday morning. His residence and cultivation, after making homestead entry for -the land up to the time of the hearing, was amply sufficient to meet the requirements of the homestead law.
On the other hand the testimony shows that Fosgate went upon the
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laud August 22, 1887, and laid what he called the foundation for a
house.

This foundation consisted of four strips or pieces of board.

nailed together in the form of a square, and a couple of boards erected
at each corner, and held in an upright position by means of braces.
Nothing further was done upon the land by Fosgate until the evening
of August 30, when hexaccompanied by two friends, went thereon with
a team, wagon, camping outfit ad provisions. They all slept within
the above mentioned foundation upon the land diriug the night of
August 30, and cooked and ate breakfast there the following morning,
after which Fosgate started to Paso Robles for a load of lumber with
which to construct a house upon the land, and with which he returned
on the morning of September 1. He at once commenced the construetion of a house, which was completed in a few days.

His wife and four

children joined him there on the 2d of September, where they have
since continued to reside.

The house which he built was not erected

upon the foundation laid by him on the 22d of August, but on another
part of the tract. The material which constituted such foundation was,
however, used in the construction of the new house. His improvements
and. cultivation are mnorevaluable and extensive than those of Bell.
His final proof shows a full compliance with the requirements of the
pre-emption law, and his acts performed upon the land prior to the
homestead entry of Bell, were sufficient to constitute settlement under
that law. These acts of settlement, however, were performed with fll
knowledge that the land was occupied by another.

The growing or

harvested crop of grain gave him this information, and whatever rights
he secured by his settlement were subject to those of the prior claimant.
The good faith of Bell in making his timber culture entry, was never
assailed by contest or otherwise, neither is his good faith in attempting
to change that to a homestead entry questioned. As between himself
and the government he would have been allowed to make such change
without question, but if other rights had intervened, the change would
be subjected to such rights.

In the case of Bradway v. Dowd (5 L. D.,

451), this doctrine was stated in these words:
On the presentation of the entrynman'srelinqnishment accompanied by his application to enter the land under a different law, the existing entry should be at once
canceled and the application allowed subject to any intervening adverse right.

The question for determination therefore is: What rights did Fosgate
gain by making settlement upon the land during the pendency of the
timber culture entry of Bell?

In the case of Tilton v. Price (4 L. D.,

123), it was held that "a pre-eraptor can acquire no rights to a tract of
land by settlement and residence thereon while the same is occupied
and under the control of another." That case also held that " a relinquishment takes effect immediately upon being filed, and the tract so
relinquished becomes at once public land, and subject to entry by the
first legal applicant."
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The rights of a pre-emptor are established by his settlement, and take
effect as of that date, provided he makes his filing within three months
after his settlement, and an entry for the land, made prior to the filing,
but subsequent to the settlement, cannot deprive the pre-emptor of the
rights secured by such settlement.
In the case of Wiley v. Raymond (6 L. D., 246), it was said that
on the relinquishment of an entry the right of a settler, then residing on the land,
attaches o instanti, and is superior to that of a homesteader who enters the land immediately after the said relinquishment.

In that case the entrynan had purchased the relinquishment of a
prior occupant, but it was held that he acquired no rights thereby to
the land, and that his right as a settler must date from the time when
he made actual personal settlement.
In the case at bar Bell never made actual personal settlement upon
the land prior to his relinquishment, although his rights to the land
were superior to those of Fosgate up to that time. Had his relinquishment not been filed, Fosgate, instead of acquiring rights by his settlement, would have been a mere trespasser Upon the land.
The case of Zaspell v. Nolan (13 I. D., 148) is on all fours with the

one at bar. In that case Zaspell filed a relinquishment of his timber
culture entry, and at the same time applied to make homestead entry
for the land. Prior to this, Nolan had made settlement on the tract,
and was then residing thereon. The Department held that
a timber culture entryman who files a r elinquishient and thereupon applies to enter
the land inder the homestead law, cannot thereby defeat the adverse right of a settler who is residing upon said land at the date of the relinquishment.

In the case of Stone v. Cowles (13 L. D., 192) the same doctrine is

expressed in these words:
The right of a settler who is residing upon land covered by the entry of another
attaches eo instanti on the relinquishment and cancellation of such entry, and is
superior to that of a homesteader who makes entry of the land immediately after its
relinquishment.

In your decision you distinguished between the case of Wiley v. Raymond, spra, and the case at bar. In that case the relinquishment was
filed, and the application to enter was made, not by the original entryman, having previously existing rights in the land, but by a third
party, who had purchased the relinquishment, while in the case at bar
the former entryman made the relinquishment, with no intent or purpose to abandon the land, but simply to change his entry from timber
culture to homestead. That was precisely the situation in Zaspell vO
Nolan, sprat, in which it was held that no such distinction existed. I
regard the case last cited as decisive of the questions involved in the
case before me, and the decision appealed from is therefore reversed.
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R. R. Co. v. BASS

(O.N REVIEW).

Notice of a decision may be served either upon the attorney of record, or the party
he represents, and the time within which a motion for review must be filed begins to run from the date that service is first made.
In the absence of a motion for review the Department, through the supervisory
power conferred upon the Sedretary, has the requisite authority to correct its;
own mistakes while the subject matter is yet under its jurisdiction.

Secretary Noble to the Commissioner of the General Land Office,April 30,
1892.
The motion herein made was filed in your- office December 26, 1891,

by Messrs. Curtis & Burdett, attorneys for Thomas J. Bass, for a review and reconsideration of departmental decision, dated August 24,
1891 (13 L. D., 201), in the case of the Northern Pacific Railroad Comof Sec. 13, T. 127 N., R.
pany v. Thomas J. Bass, involving the NE.

33 W., St. Cloud land district, Minnesota.
On January 26, 1892,the railroad company moved the dismissal of
said motion for review, upon the ground that it was filed out of times

and in support thereof make the followingstatement of facts, viz:
Under date of September 9, 1891,the Commissioner of the General Land Officenotified the district officers of said decision.
By letter of the register, dated January 16, 1892, and the accompanying return
registry receipt signed by Bass it is shown that said Bass was duly notified of saiddecision by their letter of September 15, 1891,and admitted receipt thereof September 17, 1891.

Motion for review was filed by Messrs. Curtis and Burdett, att'ys for Bass, December 26, 1891.

It is well settled that notice of decisions " commence to run fom the date that
service is first made, whether it be upon the party himself or upon his attorney, either
local or resident in Washington." (Peterson v. Fort, 11 L. D., 439). Motions for
review must be filed 'within thirty days pf notice of decision,' (Rule 77.)
Now allowing to Bass the fall ten days for notice by mail and return, he had forty
days from September 15, 1891, within which to file his motion; this time expired
October 25, 1891.

The motion was not filed until two months afterwards.

As against this, counsel for Bass allege that:
On February 3, 1890,we duly entered our appearance in the case as attorneys for
Mr. Bass.

On August 24, 1891,the Department rendered a decision reversing that of the General Land Office.
On November 28, 1891,the Commissioner of the General Land Office sent us an official notice of the said decision.
On December 26, 1891, the motionfor review was served upon counsel for the railroad company, and duly filed in the Department.

In answer to the motion to dismiss, it is contended that rules 10_
and 105, of practice, are a complete answer. These rules are as follows:
Rule 104: In all oases, contested or ex parte, where the parties in interest are rep-
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presented by attorneys, such attorneys will be recognized as fully controlling the eases
,-oftheir respective clients.
Rule 105: All notices will be served upon the attorneys of record.

It is further contended that:
As we fully controlled the case of our client, and the rules required that notice
-should be served upon us, werelied upon the officefor officialnotification. We had no
knowledge whatever, prior to the Commissioner's letter to us, of 22nd January, that
notice of the Secretary's decision had, in September last, been served upon Mr. Bass
himself. Doubtless his failure to notify us of the fact was due to a belief on his part
that we were giving his case the attention it required. However that may be, no offi.cial notice to us, as required by the rules, was given until November, 1891.

In the case of Peterson v. Fort (supra), it was held
that the time within which the appeal must be 'filed commences to run from the
-date that service is first made, whether it be upon the party himself, or upon his attorney, either local, or resident in Washington.

It will be noticed that rule 105 of practice, on which counsel depends,

is merely directory, and not mandatory, and that service upon either
client or attorney is sufficient.

Under the rule thus laid down, the motion comes too late, and must
-be dismissed.

By reason of the motion, however, my attention is directed to the
fact that a material allegation was overlooked in the decision of August
24, 1891,in this case-viz: that the settlement alleged by Bass, at the
time of making entry of this land, antedates the selection by the rail:road company.

In the absence of a motion, this Department, by reason of the supervisory power vested in the Secretary of the Interior by section 441 of
the Revised Statutes, is clothed with authority to correct its own mis-takes while the subject matter is yet under its jurisdiction.
As -held in the ease of the Pueblo of San Francisco (5 L. .D., 483-494):.
When proceedings affecting titles to lands are before the Department the power of
supervision may be exercised by the Secretary whether or not these proceedings are
,ealled to his attention by formal notice or by appeal. It is sufficient that they are
brought to his notice. The rules prescribed are designed to facilitate the Depart:ment in the despatch of business, not to defeat the supervision of the Secretary.

This decision was quoted with approval by the supreme court, in the
-case of Knight v. United States Loan Association (142 U. ., 178).

The facts in this case, briefly stated, ate as follows:
The tract involved is within the forty miles, or second indemnity belt,
*of the grant for the Northern Pacific Railroad Company, and was embraced in a list of selections filed in the local office November 7, 1883.

This list was rejected, and the company appealed, which appeal is still
-pending undetermined in your office.
On June 25, 1884, Bass was permitted by the local officers to make
homestead entry for the land, and, on December 14, 1886, he made final

proof and certificate issued.
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In the required affidavit, made. by Bass June 23, 1884, upon which:
his entry was allowed, he alleges that he is residing upon the land;
" that I have mate a bonafideimprovement and settlement thereon; tbat said settlement.
was commenced June 28, 1880; that my improvements consist of stable twelve by
sixteen, five acres.fenced and three acres cultivated, and that the value of the same..
is $50.00.

In the decision now under review, this allegation of settlement ante-dating the selection by the company was overlooked, and it was held

that:
The homestead entry of Bass was improperly allowed while the appeal of theNorthern Pacific Railroad Company was pending before your officefrom the decision.
of the local officers rejecting its list of selections; it is accordingly suspended until.
the final disposition of the company's appeal.
If, upon the final adjustment of the railroad grant in the State of Minnesota, it.shall appear that said company is entitled to said tract, the selection will be ap-proved and the entry of Bass canceled.

It will be noticed that the rights of the company under its selection
are, under the decision now in question, yet undetermined, aud, in view
of this allegation of prior settlement made by Bass at the time of mal-ing entry, it becomes necessary to determine the true status of the land
at the date of selection, and to this'end I have to direct that a, hearingbe ordered with notice to both parties, and the former decision of this.
Department, in the matter, is hereby recalled.

GRAHAM . LANSING.
Motion for review of departmental decision rendered December 18,.
1891, 13 L. D., 697, denied by Secretary Noble, April 30, 1892.

PRACTICE-ATTORNEYS'

BRIEF-SCURRILJOUS MATTER.

NICKEL

V. CRAIG.

The Secretary of the Interior, on his own motion, will cause to be stricken from thefiles a brief that contains insinuations of corruption, or impertinent and scandal-ons matter reflecting upon the integrity-of officers of the Land Department.

Secretary Noble to the Commissioner of the General Land Office,April
30, 1892.

The land involved in this appeal is the NE. , See. 9, T. 102 N., R. 52W., Mitchell, South Dakota, land district.
The defendant Susie Craig appealed from your decision of March 2,
1891, against her, assigning various grounds of error.
The attorneys for August Nickel filed a motion before you which was.
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transmitted to this Department, to dismiss said appeal on the grounds
that the final entry of Stephen Kromizzirski, grantor of Nickel, should
be confirmed ander section 7, of the act of March 3, 1891 (26 Stat., 1095);

and because of contemptuous and offensive matter contained in the
brief filed by appellant.
*

*

*Y

*

*@

*8

As to the other branch of the motion, I do not find in the appeal
proper any language that renders it objectionable, hence I do not think
the motion should obtain as to the appeal, itself, or the specifications of

error attached thereto. I do not understand that, because the brief
filed in a case is offensive to the extent of rendering it unworthy of consideration, the appeal, as such, should be dismissed. The proper motion

under such circumstances would be to move to have the brief stricken
from the files.
This, however, is a matter which requires no foral

ing colsel.

motion by oppos-

I take it that where a brief contains insinuations of cor-

ruptionl or impertinent

and scandalous matter, reflecting oi the integ-

rity of any of the officers of the Department, it is my duty not to allow
the same to pass unchallenged, but, on my own motion, to cause the
same to be stricken from the files. (Ware et al., v. Judson, 9 L. D., 130).

I should feel obliged to severely rebuke the defendant in this case for
her scurrilous attack upon the Commissionerof the General Land Office
ill her brief filed herein, did I not believe that the attorney who prepared it has in a cowardly manner pushed her forward and shielded
himself behind her signature.
The circumstances

surrounding this

ase are peculiar as well as an-

omalous. In the hearing before you, an ably prepared brief was filed
by an attorney of record for the defendant. The appeal and specifieations of error, as well as the brief, filed here, (bound together so as to

make them one documnent),bear the unmistakable impress of having
been prepared by a attorney who is familiar with the practice before
the Department.
It is not argumentative; does not throw light upon the controversy,
and the fact that the Commissioner did not arrive at conclusions satisfactory to the defendant does not subject him to base charges of the
character imputed to him. If he is in error he is entitled to respectful
treatment, and the charge of bribery and favoritism lodged against him
is unprofessional and scandalous to such a degree that I can not permit

it to remain among the records of the Department.

It is, therefore,

stricken from the files.

Believing that she unwittingly permitted herself to sign the obnoxious paper, and feeling charitably disposed toward her, and having no
disposition to deal otherwise than fairly with her, I will, therefore, allow
her sixty days fom notice of this decision within which to file a respecttul brief upon the merits of her claim, a copy of which she shall serve
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on August Nickel, the plaintiff, within the time prescribed by the rules
of practice, and thirty days thereafter will be given him to reply. If
she does not comply with this order within the. time specified, the case
will be taken up and disposed of. In the meantime all further proceedings will be suspended. You will cause notice of this order to be served
upon Susie Craig whose address is given as Milton, Rock Co., Wisconsin.
PRE-EIVIPTION CONTEST-RESIDENCE-PRACTICE-AMENDMENT.

NOE . TIPTON.
Residence in good faith in a house believed to be pon the land claimed is constructive residence upon such land.
In a proceeding against a final entry the local office has no authority to allow an
amendment of the affidavit of contest, where the additional matter is not related
to the original charge but presents a new ground of contest.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,May 2,1892.
On December 1, 1882, John W. Tipton made cash entry No. 2553 for
the W.
NE. 4 and E. NW. , section 6, T. 11 S., R. 64 W., at

Pueblo, Colorado, based upon pre-emption declaratory statement No.
5525, filed January 20, 1880, alleging settlement January 7, 1880.
On November 15, 1887, Jerry RI. Noe filed au affidavit of contest

against said entry, alleging " that the said Tipton never built a house
upon or became a resident of said land, but knowingly and intentionally built and resided upon adjoining land to the west of his said preemption claim."

A hearing was ordered for April 11, 1888,to investigate said charge,
when the parties appeared and testimony was submitted.
On February 2, 1889.the local officers found that the said contest
allegations were not sustained by the evidence,that said contest should
be dismissed, and that said entry should be allowed to remain intact
upon the records.
An appeal was taken, and by your letter of February 26, 1891,you
affirmed their decision and dismissed the contest.
An appeal now brings the case to this Department.
The evidence shows that the entryman by mistake, built his house
about two chains west of the west line of his claim.
is continuous
residence there was not disputed, and his good faith is manifest. Such
an occupation has been uniformly held to be a constructive residence
upon the land claimed.

Kendrick v. Doyle, (12 L. D. 67) and cases

therein cited.
On April 12, 1888, said Noe filed an amendment to his affidavit of

contest alleging as additional grounds of contest that at the date of
said Tipton's entry " he was the owner of three hundred and twenty
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acres of land in the State of Colorado," and that "he abandoned a residence upon his own land in the State of Colorado to settle on the land
embraced in his pre-emption claim."
This amendment was tendered by the contestant after he had submitted his testimony and had rested his case, and during the cross-examination of Tipton. It alleges two separate and additional grounds
of contest, materially different from that contained in the original
affidavit of contest upon which the contest was ordered by you, either
of which would have been sufficient ground for an independent contest.
The local officersrefused to accept the amendment as properly before
them, upon the objection of the defendant, and declined to receive any
evidence in support thereof. Their action in this respect was sustained
and affirmed by you, upon the following ground:
The affidavit offered during the hearing of this case was not an amendment to the
original affidavit in any particular and the charges therein had no relation whatever
to the charges in the original affidavit of contest, upon which a hearing was ordered
by this office. This affidavit was to all intents and purposes a new suit requiring
new notice as in the case of an original action after said hearing had been ordered
by the proper authority. This contest being against a cash entry you hadno authority to order a hearing upon the charges of the new affidavit until this office acted
upon the samneand authorized the hearing.

This decision by you is assigned as one of the errors for which the

appeal is taken. The contestant contends that he had a right to amend
his original affidavit of contest in the manner proposed.

Your ruling seems to be fully warranted by the Rules of PracticeRule 2 provides that
In every case of application for a hearing an affidavit must be filed by the contestant with the register and receiver fully setting forth the facts which constitute the
grounds of contest.

An application which sets forth but one of three material and independent grounds of contest does not comply with this rule. Rule 8,.
subdivision 6, requires that the notice of contest must "briefly state
the grounds and purpose of the contest." The manifest object of this
rule is that the party against whom charges are made may know what
the charges are and may come to the trial prepared to meet them. This.
rule is obviously just, but would be defeated if such an amendment as
this 9ould be allowed.
Rule 5 provides that
In case of an entry or location on which final certificate has been issued the hearilg will be ordered only by direction of the Commissioner of the General Land Office.

This rule requires contestants to submit all substantial grounds of
contest to the Commissioner for him to decide whether any or all of

them furnish proper grounds for ordering a hearing or not. It is as.
much beyond the jurisdiction of the local officers to allow an amendment which contains subject matter which would authorize an independent contest, as it would be for them to order an independent con--
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test on the same grounds. They have no jurisdiction over the sbject
matter of such an amendment, and can pass no judgment upon it.
They can only accept it f6r transmission to you.
Your judgment is affirmed.

RAILROAD GRAN1'-RELINQUISHMENT-STATE

ST. PAUL,

MINNEAPOLIS

AND MANITOBA

ACT OF MARCH 1, 1877.

BY. Co. v. DANELKE.

The governor's relinquishment, under the State act of March 1, 1877,for the benefit
of a settler on a listed tract within the primary limits of this grant, divests the
company of any title that passed under said grant.

Secretary Noble to the Commissioner of the General Land Office, iLay 3,
1892.

I have considered the case of the St. Paul, Minneapolis and Manitoba
Railway Company v. John Danelke, involving the fractional NW. 1 of
Sec. 35, T. 131 N., R. 39 W., St. Cloud land district, Minnesota, on appeal by the company from your decision of December 5, 1890, holding

for cancellation its list as to said tract.
This tract is within the primary limits of the grant for said company,
upon what is known as the St. Vincent Extension of said railway, and
has been listed on account of the grant, but no patent or certificate has
issued on account of the grant embracing the land here in question.
On June 23, 1880,the governor of the State, acting Lnder the authority conferred upon him by the State law of March 1, 1877, special laws
of Minnesota, 1877, p. 257), executed a relinquishment

to the United

States of all claim to this tract, on account of the grant, in favor of
Danelke, the present claimant.
The company in its appeal urges that:
The State is a naked trustee, holding the lands for the specific purposes expressed
in the granting act, i. e., the construction of the road, and is prohibited by the express language of the granting-acts from applying them to any other purpose. The
attempted relinquishment in Danelke's favor is, therefore, a diversion of the tract in
question to a purpose not contemplated by the granting act, and, hence, is inoperative and void.
The legislature of Minnesota having accepted the grant and assumed the trust upon
the terms and conditions contained in the granting acts, was powerless, in the absence of the consent of Congress, to authorize such a relinquishment. The governor
of Minnesota was equally powerless to execute, and the land department of the United
States to accept, the relinquishment.

The time for the completion of this road, even under the extension
granted by the adt of June 22,1874 (18 Stat.,I4S4, expired March 3,1876. 'IA
This time was extended by the State act of March 1, 1877 (Supra),and,
among other conditions imposed by the act, the followingis taken from
the 10th section:
The Saint Paul and Pacific Railroad Company, or any company or corporation
taking the benefits of this act, shall not in any manner, directly or indirectly, acquire
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or become seized of any right, title, interest, claim, or demand in or to any piece or
parcel of land lying within the granted or indemnity limits of said branch lines of
road, to which legal and full title has not been perfected in said Saint Paul and Pacific
Railroad Company, or their snccessors or assigns, upon which any person or persons
have in good faith settled and made or acqnired valuable improvements thereon, on
or before the passage of this act, or upon any of said lands upon which has beenfiled
any valid pre-emption or homestead filing or entry-not to exceed one hundred and
sixty acres to any one actual settler.

The entire road was not completed until in November 1878, and, as
held (syllabus) in the ease of said company against Chadwick (6 L. D.,
128):
Trhecompany by accepting the terms fixed by the State legislature, in extending
the time for the construction of the road, relinquished its claim to lands occupied by
actual settlers and authorized the governor of the State to reconvey such lands to
the United States.

The supreme court in the case of said company against CGreenalgh
(139 U. S., 19), referring to the conditions in favor of settlers, imposed
by the acts of June 22, 1874(siupra),and March 1, 1877 (supra), states:
While in this case no specific action was taken by Congress to work a forfeiture of
the grant, or by the State, yet the continued possession and use of the property by
the company were, in fact, subject to the condition that the rights of settlers upon
the lands at the time should not be interfered with, where such settlements had been
made in good faith, as was the case in the present instance. And it would he in the
highest degree inequitable to allow the company to have all the benefits of the extension of time to complete its road, so as to avoid any forfeiture of its privileges
and franchises, without at the same time holding it to the conditions affecting the
rights of settlers upon the lands of the company, in consideration of which the
extension was made.

The company having failed to build the road within the required time,
in extending the time the grantor might impose a new condition. New
Orleans Pacific R'y Co. v. United States, 124 U. S., 124.

I am clearly of the opinion that by the relinquishment, executed by
the governor under the act of March 1, 1877 (supra), the United States
is re-invested with whatever title might have passed under the act
making the grant, and I therefore sustain your decision, and direct that
the listing by the company be canceled, as to the tract in question, and
such steps taken as will protect Danelke in his rights underhis settlement.
TIMBER CULTURE ENTRY-EXCESSIVE ACREAGE.
FRANK EATON.
Where a timber culture entry exceeds one hundred and sixty acres the excess must
be paid for in cash, or relinquished.

First Assistant Secretary Chandler to the Comnmisioner
of the General
Land Office, ilay 3, 1892.
The land involved in this appeal is the NW.

21 W., Wa-Keeney, Kansas, land district.

4 of Sec. 2, T. 11 S., R.
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The record shows that Frank Eaton made timber-culture entry of said
tract, containing 182.28 acres, November 29, 1878, and offered final
proof April 23, 1891, which was rejected by the local officers on the

ground that "claimant refuses to make payment for the excess of 22.28
acres, as required by" your letter of March 26, 1880. Claimant appealed, and you, by letter of May 9, 1891, affirmed their decision,

whereupon he prosecutes this appeal, claiming that you erred because
the timber-culture act permits an entryman to take a quarter-section
and does not specifically require him to pay for the excess over one

hundred and sixty acres.
The rule is well established that where an entry of.a quarter-section
exceeds one hundred and sixty acres, the excess must be paid for in
cash, or relinquished.

This rule is so well settled that it seems to be

a work of supererogation to discuss it. The entryman will be required
to relinquish one legal subdivision of the land, or pay cash for the
excess over one hundred and sixty acres.

Your judgment is modifiedto this extent.
PRACTICE-MOTION FOR REVIEW.
DRAKE E*T AL. v. BUTTON (ON REVIEW).
A review will not be granted on the motion of a stranger to the record.

Secretary Noble to the Commissioner of the General Land Office, May
3, 1892.

This motion is filed by Albert E. Robertson, praying for a reconsideration and review of the decision of the Department of January 2, 1892,
in the case of E. P. Drake and E. W. Sargent v. A. G. ,Button (14 L.
D., 18), so far as it affects the E. I of the SE. j of Sec. 34, T. 93 N., R.
48 W., Des Moines, Iowa.

The case sought to be reviewed came before the Department upon
the application of Drake to perfect title to certain lands purchased from
the Sioux City and St. Paul Railroad Company, under the 4th section
of the act of March 3, 1887(24 Stat., 556). Button claimed part of the
land embraced in said application by virtue of the homestead entry,
and thereupon a hearing was ordered to determine the rights of the
parties to said controversy. It was held that Drake, being a ona fide
purchaser of said lands from the railroad company after the lands were
patented to the State for the benefit of said road, and prior to September 12, 1887,when they were restored to the public domain, had the
right to perfect title to the same, and was entitled to have patent issued
therefor. The claim of Button was not initiated until March 5, 1888,
when he made homestead entry of part of said tracts.
Robertson alleges that he made pre-emption filing September 12,1887,
for the E. of the SE.

.L

of Sec. 34, T. 93 N., R. 48 W., Des Moines, Iowa,
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alleging settlement April 21, 1887,and that said land is embraced in the
application of Drake. He was not a party to the record in the case of
Drake et al. v. Button, but, in view of the fact that the decision is in con
flict with his claim, he asks that a rehearing may be granted, and that
he may have the opportunity of showing the priority and legality of his
claim and entry, and the existence of such claim prior to that of Drake
This motion must be denied, for the reasonthat Robertson is a stranger
to the record, and has no right to ask for a review of said decision.
Charles Hotaling, 3 I. D. 300. He contends that the hearing was ordered on the application of Button, and was intended only to go to the
status of the land claimedby him; that -he (Robertson) was not mentioned in the order, and no notice having been given to him, although
his filing was of record, it is evident that the Commissioner did not
consider him a party to the case. If Robertson was not a party to the
record, or was not bound to appear and defend his claim upon the hearing ordered on the application of Button, he would not be bound by the
decision. Whether he was bound to appear and defend upon that bear
ing is not necessary to determine on this motion. If he was not bound
by the decision, be has clearly no right to ask for a review of it. Furthermore, he does not show that there was.any error in the decision of
the Department in the case of Drake et al. v. Button.
He states that in promulgating the decision of the Department the
local officerswere directed to notify him that he would be allowed thirty
days within which to show cause~whyhis entry should not be canceled.
If he can show that no cause exists his rights can be protected, without
reviewing or revoking the decision in the case of Drake v. Button.
The motion is denied.

PRACTICE-APPEAL-OKLAHOMA LANDS-TOWNSITE ENTRY.
HENNESSEY

TOWNSITE.

An appeal will not be entertained in the absence of notice thereof to adverse parties.
A homestead entry, not made in good faith for a home and for agTicnltural purposes,
but made with the intent to use the whole or a part thereof as a townsite, is invalid in its entirety, and the invalidity can not be limited to particular tracts
embraced within said entry, either by a subsequent purchase of a portion of the
land under section 21, act of May 2, 1890, or by the relinquishment of the part
used for townsite purposes.

Secretary Aoble to the Commissioner of the General LaEd Office, Slay 4,
1892.

I have considered the case of the townsite of lennesseyinvolving the
SW. 4 of NE. 4, the SE. 4-of the NW. , theTNE. of the SW. , and
the NW. of the SE. of Sec. 24, T. 19 N., R. 7 W., Kingfisher, Oklahoma, on appeal by John W. Creech, fom your decision of October 17,
1891.
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The local officers report that due notice of your. decision was served
on Creech and that he was allowed ten days in which to appeal. The
appeal ,as filed in the local office November 20, 1891. Thelocalofficers

do not state the date the notice was given, but it is assumed the appeal
was filed in time.
On December 21, 1891, T. G. Cutlip, attorney for the townsite occuO

pants, filed a motion to dismiss said appeal on the ground that no notice of the same had been filed on the opposing party.

The towusite

occupants were opposing parties and were entitled to notice of appeal.
As this was not given, said appeal must be dismissed under rles 93
and 99 of the rules of practice.
No appeal has been taken from your findings in relation to the other
three forty acre tracts, and the same have become final.
On account, however, of the principles involved, it will be necessary
to discuss the case at some length, and during the discussion reference
will necessarily be made to the claims of the various parties.
The records show that on April 23, 1889, section 24, T. 19 N., R. 7 W.,

was covered by the followinghomestead entries, to wit:
John A. Blair's for the SE.

4; Canada H. Thompson's for the SW. 4;

Jacob U. Shade's for the NW. 1; and John W. Creech's for the NE. 4
On October 23, 1889,Blair relinquished his entry for the SE. and
on the same day John T. Baldwin made homestead entry for the same
tract.
On February 21, 1890, John P. Jones, acting as mayor of the townsite

of Hen essey, made application to enter the SW. of the NE. 4Ithe
SE. of the NW. 4,the NE. of the SW. and the NW. of the SE.
of said section 24, township and range above mentioned. Among the
statements made in the application, are the following,
That the town of Hennessey was first opened for settlement and occupied for purposes of trade and business on June 25, 1889, under the control and management of
the Hennessey Town Company, an organization formed for the purpose of speculating
in town lots in Oklahoma.
. . . . That said company, with the consent of the
four original homestead entrymen, caused the land applied for as a townsite to be
surveyed into lots and blocks, that it negotiated, through its agent, sales and
leases of lots to the amount of about $10,000; that on or about January 1, 1890,the
citizens of the town were informed that the town company was an illegal organization and that neither it, nor the homestead claimants could acquire title to the land
thus surveyed and sold; they therefore petitioned the mayor and town council to
make the townsite application, and refused to in any way further recognize or to be
controlled by said company; that ennessey is on the line of the Chicago, Kansas
and Nebraska Railroad and that parties connected with the management of said
road are also members of said town company, of which it is believed, the original
homestead entrymen are also members, from the fact that they have never objected
to the survey and occupation of the land for townsite purposes, and have themselves
negotiated sales of lots in said town to divers parties; that said town has a population of over two hundred and that its business and improvements are sufficient to
warrant it in making application for the land sought.

The townsite application was rejected by the local officers.
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Various affidavits of contest were filed against the homestead entries
alleging that the same were illegal and fraudulent; that they were made
for speculative purposes and that the entryman had consenltedto the
use of the land for townsite purposes, etc.
In view of the sworn statements contained in the townsite application,
and the charges made by the individual contestants, hearings were ordered in each case under instructions from your office,after due notice
to all parties in interest.
On the day of hearing, John T. Baldwin appeared and relinquished
his claim to the NW. i of the SE. i of said section 24. Said forty acres
therefore becomes subject to entry under the townsite law of Oklahoma,
and will become subject to the jurisdiction of the proper board of townsite trustees.
After the hearing involving the SW. I of the NE. i of said section 24,
embraced in the homestead entry of John W. Creech, the local officers
found that the charges preferred that said Creech made his homestead
entry for fraudulent and speculative and towlsite purposes, and that he
consented to the sale of town lots, etc., were true, and recommendedthat
his entry be canceled. You affirmedtheir action, and by failure of appeal,
in due form said decision has become final.

I will say, however, that I

think the decision was filly justified by the evidence submitted. Said
tract of land therefore becomes subject to entry under the townsite laws
of Oklahoma and will be subject to the jurisdiction of the proper board
of trustees.
So far as the remaining tracts of land, viz., the SE. X of the NW.
and NE. ± of the SW.i of said section 24, included in the townsite application, and which are emnbracedin the homestead entries of Canada
H. Thompson and Jacob U5.Shade, are involved, it appears that on the
day appointed for the hearing, the mayor of Hennessey, by authority
of what purported to be the city council, filed a motion to dismiss the
hearing, which motion was entertained by the local officers. Certain
citizens, however, protested against this action on the part of the town
authorities, and a further hearing was ordered with notice to all parties.
At this hearing no evidence was submitted in opposition to the homestead entries, but Thompson and Shade introduced evidence in-support
of their claims.
From the evidence submitted it appears that these entries were
legally made; the charges of fraud, illegality, and speculation on the
part of Thompson and Shade are not sustained. Said parties have
applied to purchase said tracts of land for townsite purposes under the
provisions of section 22 of the act of May 2, 1890, at $10, per acre.

The local officersrecommend that these applications be granted and
you approve that recoymmendation,and your decision on that point is
affirmed, and said applications will be duly considered..
The case might properly be closed at this point, were it not for the
fact, that in your decision certain propositions are stated, which in my
opinion, demand consideration.
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It was held in the Orlando Townsite case (13 L. D., 99), that a duly
qualified homestead entryman, who was qualified to make final homestead entry and receive a patent for his lands, might enter that portion
used for agricultural purposes under the provisions of section 21, of the
act of May 2, 1890 (26 Stat., 81), and that portion used for townsite
purposes under the provisions of section 22, of the same act.
Thompson and Shade have each made a cash entry for the one hun-

dred and twenty acres not used for townsite purposes, under section 21
of the act of May 2, 1890, and now apply to make another cash entry for
forty acres nuder section 22 of said act.

You say-

In other words, the cash entries, for the one hundred and twenty acres each, of
Shade and Thompson, respectively, as completely separate the tracts covered thereby
fromthe respective tracts applied for by them as a part of the townsite of Hennessey,
Creedh separated the one hundred and
as the above stated relinquishment of John WA.
twenty acres covered thereby from the forty acres still claimed by him and which is a
part of saId towusite. The invalidity, if sucliit should be finally found to be, of their
respective homestead entries, as the result of using or consenting to the use of a portion of the same for townsite purposes, which invalidity would have extended to the
whole of said homestead entries, has, by means of said cash entries, been limited or
restricted to the portions of the homestead entries applied for by said entrymnanas
portions of the townsite of Hennessey.

There certainly is nothing in the Orlando townsite decision whichjustifies, or in any manner sustains such a conclusion, and I am unable to
see anything in reason that will justify it.
It was said in the Orlando case:The very foundation of a final commutedceash entry is good faith. This principle
is so well established that the statement requires neither the support of an argument,
nor the citation of authorities,

and of necessity, in making an entry of various legal subdivisions, the
good faith must extend to each and every legal subdivision.
An entry maybe valid for one subdivision and invalid for another;
this mayresult from the fact that one subdivisionis not subject to entry,
or it may result from the fact that the applicant is disqualified from entering one tract, as in the case of a man who is entitled to make an
additional entry of forty acres, but who makes an entry of eighty acres,
the entry is valid for the one legal subdivisionbut invalid for the other.
Your proposition is substantially this: That a man who is legally
qualified to make a homestead entry of one hundred and sixty acres,
can, by violating the law under which he made the entry, disqualify
himself from perfecting title to said tract, but that if the acts constituting the disqualification are confined to a legal subdivision, he may
perfect title to the remaining subdivisions, or in other words, you hold
that, admitting Thompson and Shade had made their entries for speculative purposes and for the purpose of establishing a townsite and had
used forty acres for that purpose, the fact that they had been allowedto
perfect title to one hundred and twenty acres as agriculturalland under
section 21 of the act of May 2, 1890, would limit their disqualifications
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and disabilities to the forty acres thus illegally entered to be used for
townsite purposes. The result of this contention of course, is that the
cash entries for the one hundred and twenty acres are legal, whatever
might be the finding as to the remaining forty acres. You advance no
argument in support of this proposition, and I am unable to formulate
any in support of the same.
It is sufficient to say that it can not be admitted as a correct doctrine
to govern in the adjudication of cases. Had the charges against the
original entries of Shade and Thompson been sustained, their cash
entries for the one hundred and twenty acres, would have been illegal.
Upon the ,relinquishment, by John T. Baldwin, of the NW. I of the
SE the land applied for by the townsite occupants, he was allowed
to make cash entry for the remaining one hundred and twenty acres
embraced in his homestead entry. Discussing said entry you say,It now remains for me, before concluding this decision, to consider the charges
contained in the affida-vitof contest filed by Norman R. Frishkorn against cash entry
No. 15 of John T. Baldwin. These charges consist first, of an allegation to the effect
that the north-west quarter of the land covered by Baldwin's homestead entry was
occupied as a part of the Hennessey townsite at the date said entry was made of
record October 23, 1889; second, that a few days subsequent to making his cash
entry of the remaining one hundred and twenty acres, he subdivided a portion thereof
into town lots. The first of these allegations was virtually admitted by Baldwin and
he at the same time cured the resulting invalidity of his homestead entry by relinquishing the forty acres thus occupied as hereinbefore stated. The second allegation, if admitted, could in nowise affect Baldwin's cash entry No. 15, unless accompanied by the admission of proof that it was his intention to Use the land or some
portion thereof for townsite purposes, at the date of making said cash entry.

Frishkorn has taken no' steps to set aside your judgment and it is
presumed he has acquiesced in your action. But the doctrine announced, and which seems to be the rule of your office, can not be
acquiesced in as correct. The validity of Baldwin's cash entiy for the
one hundred and twenty acres, depends upon the validity, so far as the
motive is concerned, of his original homestead entry for the one hun-

dred and sixty acres. His motive in making the original entry and not
his motive in making the final cash entry, must control. If he took the
original one hundred and sixty acres with the intention of using a portion of it, viz., forty acres for towusite purposes, his entry was illegal
and could not be validated by a relinquishment of the said forty acres;
and this principle must control in the adjudication of cases. To hold
otherwise would be to encourage persons to make illegal entries, with
the assurance that if detected, they might relinquish a portion of the
entry and perfect title to the balance of the land.
This doctrine is not intended in any way to interfere with the right
of a party to relinquish a portion of his entry and perfect title to-the
balance, provided the entire original entry was made in good faith; the
good faith of the entryinan in making the original entry, is the test by
which the subsequent entry or entries must be judged, and upon which
they must stand or fall. /
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The papers in the case are herewith- returned, and yon will instruct
the proper board of townsite trustees to take the necessary steps toperfect title to that portion of land subject to townsite entry.

SOLDIER'S ADDITIONAL, HOMESTEAD-SECTION
1891.
UNITED STATES

, ACT OF MARCH 3,.

. Co\SY.

The confirmatory provisions of the body of section 7, act of March 3, 1891,extendto a!
soldier's additional homestead entry based upon service in the Missouri Home
Guards.

FirstAssistant

Secretary Chandler.to the Commissionerof the General
Land Office, May 4, 1892.

I have considered the motion of John Bratt, transferee, in the case of
the United States v. Samuel C. Coonsy, asking to have said case disposed of under section 7 of the act of March 3, 1891 (26 Stat., 1095).

The record shows that Coonsy made additional soldier's homestead
entry on September 6, 1886,for the tract in question, to wit: N of
NE

of Sec. 34, T. 17 N., R. 36 W., North Platte land officej Nebraska,

and paid for the land and received final certificate No. 1144 therefor,
On the same day he sold and conveyed the tract to Theodore F. Barnes,
who in turn sold and conveyed it together with other lands to John

Bratt.

On December 8, 1888,said entry was held for cancellation " as illegal,
being based upon service performed in the Missouri Home Guards, themembers of which organization are not entitled to the benefits of seetion 2306 Revised Statutes United States."
An appeal was taken from said order to this Department, and was
pending here on March 3, 1891, when the act above cited was approved.

John Bratt, claiming to be transferee and present owner of the tract,
has filed this motion.
It appears from the above statement of facts that the entry in question was made on September 6, 1886,and that the tract was sold after
said final entry and prior to March 1, 1888. No fraud has been foamnd
against the purchaser. These facts show, prima faqie, that the case has
all the elements required to bring it within the provisions of section 7
of the act of March 3, 1891.

You are therefore directed to call on the transferee to furnish proofas required by the letter of instructions to chiefs of divisions, dated
May 8, 1891 (12 L. D., 450).. After receiving this proof, you will ad-

judicate the case in the light of the act and instructions above cited.
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SALE OF ISOLATED TRACT-SETTLEMENT
JOHN

RIGHT.

M. NETTLES.

An order for the survey, and public offring of land as an isolated tract, precludes
the allowance of a pre-emption filing therefor, tendered by the applicant for
survey, and based upon an alleged prior settlement right.

Xirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, May 4, 1892.

I am in receipt of your letter of July 9, 1891 transmitting the appeal
*of John M. Nettles from your decision of December 12, 1890 rejecting

his application to file pre-emption declaratory statement for lot 3, Sec.
-3, T. 37 S., R. 41 E., Gainesville, Florida, land district.

It appears from the record and the affidavits of the applicant, that
he went upon this land in October, 1889,cleared a few acres and planted
them to bananas. The land is an island in Indian River in said section
3, and contains about forty acres. In April, 1890,he applied to have
the island surveyed, and on May 8, 1890,the Secretary of the Interior,
'bn examination of the case, found that this island was about two and
cne half feet above high water mark; that it contained about forty
acres and was fit for agricultural purposes; that there were about five
hundred banana plants on it, and a house fourteen by sixteen feet,
value about three hundred dollars, made by Nettles, and that notice
had been given the owners of the main land opposite the island of said
application for survey. Thereupon, you were directed to contract for
a survey of the island, and it was directed in said letter (Vol. 91, p.
125, L. and B.) " That when said island has been surveyed it shall be
*offeredat public sale as an isolated tract under section 2455of the revised
statutes."
I do not find in the papers before me any reason for recalling that
letter, or revokfng the order therein made. The applicant went upon
the island, taking the risk of the owners of the main land claiming it.
He asked to have it surveyed as an isolated parcel of land. He now
says substantially that it is of such value that he is unable to pay for
it what others are willing to pay because, inferably, of its great value.
None of these reasons will warrant the Department in revoking its
former order.

This case is similar to that of Luther K. Madison (12 I,

D., 397), and under the rule there laid down Nettles' application was
properly rejected. Your decision is therefore affirmed.
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PRE-EMPTION FILING-MARRIED
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WOMAN.

BROWN 7. NEVILLE.
A married voman, living apart from her hsband under a voluntary agreement of
separation, is not qualified to file a pre-emption declaratory statement.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,May 4, 1892.

The land involved in the controversy between the parties to this proceding, is the NE.
triet, New Mexico.

i

of Sec. 3, T. 24 S., R. 9 W., Las Cruces land dis-

Brown filed his pre-emption declaratory statement for this tract on
the 9th of August, 1887. On the 24th of that month Mrs. Neville filed
her declaratory statement for the same tract, alleging settlement on
the 17th of October, 1886. A few days after his filing Brown under-

took to take possession of theland,and erect a house thereon. This he
was prevented fron doing by Mrs.

Neville. He alleges that she threat-

ened him with bodily injury, and with death. Not wishing to encounter either, he filed an affidavit of contest, alleging that Mrs. Neville was

not a qualified pre-emptor at the date of het filing, for the reason that
she was a married woman, and that she had previously exhausted her
pre-emption rights.
A hearing was thereupon ordered, which took place at the local office
on the 17th of January, 1.888,at which both parties submitted evidence.
This was followedby a decision by the register and receiver, on the 17th
of March, 1888, in which they recommended the cancellation of the
pre-emption declaratory statement of Mrs. Neville. This decision not

being satisfactory to her, sie fled a motion for rehearing, which was
overruled, and on the 18th of April, 1888, she filed an appeal, specifying

all the findings of the local officers as errors, and again asking for a
rehearing.

There was no evidence of service of this appeal upon the

opposite party, and in your decision of the whole case, made on the 25th
of September, 1890,you dismissed the same.
While her appeal was pending before you, she applied to make home-

stead entry for the land. This application was made on the 11th of
January, 1890,and was rejected by the local officers,for the reason that
the land was covered by soldiers' additional homestead entries. She
appealed from such decision and in your decision of September 25,

1890, you sustained the action of the local officers in rejecting her
homestead application. An appeal from your decision, brings the case
before me for consideration.

The appeal consists of nine statements of fact which she asserts her
ability to prove, and concludes with the assertion that your decision is
contrary to the law and the evidence. It does not conform to the rules
of practice of the Department, but I have nevertheless examined, the
record in the case, and have concluded to decide it upon its merits.
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The record contains certain affidavits by different parties, anct letters,
or statements in writing, by the register of the land office atOoncordia,
Kansas. All of these bear date sbsequent to the hearing before the
local officers at Las Cruces, and can not therefore properly constitute
the basis for a decision in the case.

- The declaratory statement of Brown was canceled by relinquishment
on the 28th of August, 1888,and the appeal of Nevle from the decision
of the local officers recommending the cancellation of her pre-emption
ifling, having been dismissed by you, upon the authority of BLndy vFremont Town Site (10 L. D., 59 .), the only question before me is as to

her right to make homestead entry for the land on the 11th of January,
1890, which depends upon her right as a pre-emptor when she filed for

the same, in August, 1887.
From the record it appears that she occupied the land from the time
she made settlement thereon, in October, 1886,up to the time that she
sought to make homestead entry therefor, and certain soldiers' additional
homestead entries, made for the land between those dates, would be
held subject to any rights which her pre-emption filing conferred upon
her.
The fact was both established by the evidence, and admitted by the
defendant, that she was married to James Neville, at Silver City, New
Mexico, on the 20th of October, 1886. She also testified that her hs-

band was still living, although they were not living together, they
having voluntarily agreed to live separate and apart. It is clear, therefore, that at the time she made her pre-emption filing, she was not a,
widow, or a single person. As to age and citizenship she was within
the rule, but was she the head of a family,? If not, she was not a,
qualified pre-emptor when she filed her declaratory statement. If her
filing gave her no rights to the land, it is free from all claims after the
cancellation of the declaratory statement of Brown, and her application
to make homestead entry therefor, subsequent to the soldiers' additional homestead entries, was properly rejected by the local officers,
and their action was properly approved by you.
In Giblin v. Moeller's Heirs (6 L. D., 296), it was held that " proof of
temporary absences on the part of the husband, and of non-cohabitatioll

for a year, would not warrant the allowance of a timber culture entry
to a married woman, claiming the right as a deserted wife and head of
a family." I Willard . ashman (13 L. D., 579), it was laid down as
a correct legal proposition, that where the husband is of sound mind,

not convicted of crime, nor restrained of his liberty, the law recognizes.
him as the head of the family.

To emphasize that proposition in that

case, it was added that should the wife voluntarily leave the home of
the husband, and establish for herself a home elsewhere, she would not
becomethe head of the family, even though she took their children
with her.
In the case at bar, the proof is that the separation between Mrs.
Neville and her husband was a voluntary one. There is no suggestion
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of desertion on his part, except her testimony that he did not support
her after their agreement to live apart from each other. Neither is
there any evidence as to how long such separation was to continue.
She is therefore not brought within the rule which allows a deserted
wife to make filing or entry for public land, and the doctrine laid down
in Willard v. Hashman must be applied to the case. The result is,
that she was not a qualified pre-emptor when she filed her pre-emption

declaratory statement, and she acquired no right to the land by such
filing.

After the cancellation of Brown's filing the land was free from all
legal claim, and the applications to make soldiers' additional homestead
entry therefor were properly allowed, and her subsequent homestead
application was properly rejected. The decision appealed from is therefore affirmed.
PRIVATE ENTRY-NON-MINERALAFFIDAVT-PAYMENT.
MENDENHALL v. HOWELL

ET AL.

An application to make private entry should not be accepted, and held, with time
allowed for the applicant to examine the land and file the requisite non-mineral
affidavit, but, in the absence of any intervening adverse claim such action does
not defeat the right of entry.
The non-mineral affidavit may be made by the attorney of the applicant.
The receiver may properly accept as payment a deposit of noDey in a government
depositary, where a large amount is involved.

.Ffirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, May 4, 1892.

I have considered the case of W. J. Mendenhall v. W. A. Howell and
Walter D. Jacoway, on appeal from your decision of January 12, 1891,
involving the validity of cash entries for the E. J of the SE. 4.and N. i
of Sec. 6, S. of NE. 4&
and S. J, Sec. 10, and N. I of SE. 4 and N. 4,
Sec. 14, T. 4 N., R. 21 W., Dardanelle land district, Arkansas.
April 29, 1887, Jacoway filed application for a large tract of land in-

cluding the above described tracts in controversy, but as the applicant
did not have sufficient knowledge of the land to execute the non-mineral
affidavits for the same, the local officers accepted and held the applications allowing the party ten days to examine the land, make the required non-nmineralaffidavits and perfect his entries. It appears that
May 9, 1887, W. A. Howell filed in the local office an application to
make cash entry for the E. 4-of SE. 4, and N. 4,Sec. 6, town and range

- on

as above, which in view of the fact that the ten days had expired, the
register allowed. William D. Jacoway, father of and attorney for the
defendant, proceeded to and examined the land, and on the morning
of May 13, 1887, the defendant filed the non-mineral affidavits required,

made by his father, at the same time on account of the large purchase
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amounting to about $30,000an arrangement was made that the money
be paid into the First National Bank of Little Rock, Arkansas, a government depositary, to the credit of the receiver.
On May 14,1887, duplicate receipts were issued to Walter D. Jacob
way who made endorsement thereon in favor of one Logan H.. Roots,.
and left them in the hands of the receiver for delivery to Roots. On
the following day the receiver, to assure himself that the money had
been properly deposited, visited Little Rock and after ascertaining that
the proper amounts had been deposited in said bank by Roots, as also
said Howell, he delivered to them the duplicate receipts.
On May 14, 1887, W. J. Mendenhall, the contestant, made application

to enter the lands in question, which was rejected on the 21st of the
same month by the local officers, on the ground that the lands were
already embraced in the entries of Howell and Jacoway, whereupon the
contestant appealed and at the same time forwarded to you a petition
asking for a hearing alleging that he was the first legal applicant for
the lauad,that the receiver was a relative of one of the defendants, and
was allowed to file non-mineral affidavits, executed by his attorney and
that the receiver issued final receipts to Jacoway and Howell, without
receiving the money in payment.
Under date of June 30, 1888,you directed that a hearing be allowed
with due notice to all parties and in view of the charge of favoritism
shown on azcoimt of the relationship of the receiver to one of the de-

fendants, that the testimony be taken before some qualified officernot
connected with the local office.
John B. Crownover, a notary public in Dardanelle was designated to
take the testimony, and after several postponements, all parties consenting thereto, the hearing was concluded January 19, 1889,and on
the 24th of the same month, the local officersdecided adversely to the
contestant and so advised all parties in interest. Contestant appealedand under date of January 12 1891, you affirmed the decision below.

Contestant again appeals, and alleges error in holding that the local
officers were justified in allowing applicant Jacoway ten days from date
of filing to complete entry; 2d, That non-mineral affidavit could be

made by any person other thantheapplicant; 3d, Thatmoneydeposited
in a bank used as a United States depositary is a sufficient tender of
money in payment of government lands; 4th, That you, after deciding
that the local officers had no authority to allow ten days, etc., still
allowed the rule to stand in this case.
The record in this case shows that the defendant Jacoway made application for these lands April 29, 1887; that not being prepared.to
make the non mineral affidavit, lie was allowed ten days to examine the
land, furnish the necessary affidavitandcomplete the entries. Although
I do not think that such a practice should be established by the local
officers,yet in the case under consideration the non-mineral affidavits
were filed and the entries completed before the Mendenhall application
was made. The only objection I can see to the ten days' rule adopted
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by the local officers, is that during that period it withheld the land from,
entry by other legal applicants, which is an unfair advantage, but in
the case under consideration, Mendenhall did not makehis application
until several days after the ten days limit had expired, therefore he was.
in nowise harmed by the rule; furthermore, it does not appear that the
local officers gave to Jacoway any undue preference outside of the rule
referred to, as on May 9, 1887, after the ten days had expired and prior
to the completion of the Jacoway entries, W. A. Howell made a cash
application for a portion of the land in question which was promptly
allowed.

- In relation to the question of depositing the money in a bank instead
of paying the same direct to the receiver, I am satisfied that under the
circumstances and in view of the large amount involved ($30,000),the
course of the receiver was eminently a proper one to pursue, especially
when we take into consideration that the bank in question was a government depositary; furthermore, it is shown that the receiver did not
turn over the duplicate receipts for said entries until he had been assured
that the money in question had been properly deposited subject to his
order.
Regarding the 2d specification of error, Jacoway, the applicant, appears to have been ignorant of the lines of survey and it would have
been somewhat difficult for him to have informed himself thereof hence
under these circumstances, I know of no reason why the non-mineral
affidavit should not be furnished by his father, who was also his attorney in the case and as it appears was well acquainted with the lands in
controversy.
Again as these lands were open to private entry by any qualified person and there is no restriction in law as to quantity or evidence required
as to what use the purchaser intends to make of the lands, I see nothing wrong in the fact that Jacoway purchased these lands forthe use
and benefit of Logan H. Roots, who if he had so desired, could have
made the entries himself. I fail to find anything in the record of this
case that sustains even a suspicion against the officialintegrity of the
receiver, and I am satisfied that both officers have conducted the transaction with a spirit of fairness towards all concerned.
-With this view of the case your decision is affirmed.
SIOUX INDIAN LANDS-ALLOTIMIENT.

INSTRUCTIONS.
Where selections have been received in the local office Under the'provisions of section 13, act of March 2, 1889,and there are no prior valid claims thereto, the
lands should be duly allotted, and in the event of the allottees death, prior to
the approval of the allotment, patent should issue thereon in accordance with
section 8 of said act.

Secretary Noble to the, Commissioner of Indian Affairs, Melay5, 1892.

I acknowledge the receipt of your communication of 15th ultimo, in
which you request to be advised as to whether allotments should be
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made to Indians of the Sioux Nation who had died since complying with
the provisions of the 13th section of the Sioux act of March 2, 1889
(25 Stat., 888), as to election and filing thdir applications in the local
land office.

In response thereto, I transmit herewith copy of an opinion of 28th
ultimo from the ionorable Assistant Attorney General for the Department of the Interior, wherein it is held " that where selections of land
have been received in the local land office under the provisions of said
section thirteen of the act of 1889, and there is no prior valid claims
thereto, the same should be duly allotted and in case of the death of
the aliottees prior to such approval patents should issue as required in
section eight."
Concurring in the views of the Ron. Assistant Attorney General, I
have to direct that the same be carried into effect by appropriate action.
OPINION.

Assistant Attorney GeneralShields to the Secretary of the Interior, April
28, 1892.

I have the honor to acknowledge the receipt, by reference from the
Hon. Acting Secretary Chandler of the 18th instant, of a communication from the Acting Commissioner of Indian Affairs relative to allotments upon the Sioux Indian reservation under the provisions of seetion 13 of the act of Congress approved March 2, 1889 (25 Stat., 888,
892).

In said communication it is stated that certain Indians of the Sioux
Nation recorded their elections with the United States Indian agent of
the proper agenty to take allotments within the ceded Territory and applied tb have certain tracts of land allotted under said act; that said
applications were filed in the proper local land office, and the register
thereof duly certified that said lands were free from any prior adverse
rights or claims; that on March 22, 1892,the special allotting agent advised the Indian Officethat two of said applicants had died since complying with the provisions of said act and the parents of said children
demanded that said allotments should be made for their use and benefit.
The attention of the Department is called to its communication,dated
August 21, 1889,relative to the general allotment act of February 8,
1887, (24 Stat. 388)in which the opinion was expressed that said act did
not intend that allotments should be made to members of any class
"not in being at the time the allotments are actually made," and the
Acting Commissioner requests "to be advised as to whether deceased
Indians of the Sioux Nation who belonged to the class herein referred
to should have allotments made to them upon the ceded lands of the
Sioux Reservation."
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By said reference my opinion is asked " on the matter herein presented."
The first section of said act of 1887,provides among other things that
"To each other single person under eighteen years now living or who
may be born prior to the date of the order of the President directing an
allotment of the lands embraced in any reservation one sixteenth of a
section." This provision is carried into section eight of said act of
1889, totidem verbis.
Section 11 of said Sioux act of 1889, provides (inter alia),
That upon the approval of the allotments provided for in this act by the Secretary
of the Interior, he shall cause patents to issue therefor in the name of the anottees,
which patents shall be of the legal effect, and declare that the United States does
and will hold the lands thus allotted for the period of twenty-five years, in trust for
the sole use and benefit of the Indian to whom such allotment shall have been made,
or, in case of his decease, of his heirs according to the laws of the State or Territory
where such land is Tocated, and that at the expiration of said period the United
States will convey the same by patent to said Indian, or his heirs, as aforesaid, in
fee, discharged of said trust and free of all charge or ncumbrance whatsoever, and
patents shall issue accordingly.

By Section 13 of the same act it is declared,
That any Indian receiving and entitled to rations and annuities at either of the
agencies mentioned in this act at the time the same shall take effect, but residing
upon any portion of said Great Reservation not included in either of the separate
reservations herein established, may, at his option, within one year fom the time
when this act shall take effect, and within one year after he has been notified of his
said right of option in such manner as the Secretary of the Interior shall direct by
recording his election with the proper agent at the agency to which he belongs, have
the allotment to which he would be otherwise entitled on one of said separate reservations upon the land where such Indian may then reside, such allotments in all other
respects to conform to the allotments hereinbefore provided.

In the case presented it appears that the Indians made their applications as required by law, which were received by the local officers
*who certified that there were no valid prior rights thereto. The Indians
had done all that was required of them, and the fact of their decease
*after the acceptance of their selections cannot, in my judgment militate

against the right of their heirs to the land selected by them. Besides
said section eleven expressly provides for the issuance of patent upon
an allotment where the allottee has died after the allotment and prior to
the issue of patent thereon. The trust patent is for "the sole use and
benefit of the Indian to whom such allotment shall have been made, or
in case of his decease, of his heirs, and after the expiration of the trust,
a patent is to be issued "to said Idian or his heirs as aforesaid in
fee."

Nor is this view in conflict with the departmental decision referred
to relative to allotments under the act of 1887. In that case,there had
been no selections made, and no applications filed in the local office as

required by law, and the Acting Commissionerin his letter of August
20, 1889, says " Heads of families and single persons over 18 are re-
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quired to select for themselves, and to do this must be alive. No
provision is made for the selections of persons not alive, and I see
nothing in the act which contemplates such selections." In the case
presented, the selections have been made, and it only remains for the
Department to carry out the wishes of those authorized to make the
same to secure to the heirs of the applicants the use of the lands so
selected.

I am therefore of opinion, and so advise you, that where selections of
-land have been received in the local land officeunder the provisions of
said section thirteen of the act of 1889,and there are no prior valid
claims thereto, the same should be duly allotted, and in case of the
death of the allottees prior to such approval, patents should issue as
required in said section eight.
TIIBER

CULTURE ENTRY-PUELINIINARY
WADE

AFFIDAVIT.

. SWEENEY.

The preliminary affidavit made by a timber culture entryman must be executed before an officer within the district where the land is situated, and an entry defective in this particular must be canceled if attacked for that reason.

First Assistant Secretary Chandler to the Commissioneroft/be Generat
Land Office, MIay5, 1892.
December 4, 1891, this Department made the following decision in
the above entitled action (L. and R., press copy book No. 232, page 30.
It appears from the record in the case of WilliamW. Wade against James Sweeney,
that the latter on July 26, 1878,made timber-culture entry for the SE. j Sec. 28, T.
102 N., R. 56 W., Yankton, now Mitchell, South Dakota.
March 1, 1888, Wade filet! an affidavit of contest against the same, the final hearing of which commenced April 2, 1888. The affidavit of contest as finally amended
alleges, among other things, ' that said timber-culture entry is illegal from its inception in that the said claimant, James Sweeney, did not in person subscribe and
swear to the affidavit upon hich said timber-culture entry was made, within the
Aerritoryof Dakota, and within the Yankton land district, within which the land
covered thereby was at the date thereof situated.'
July 30, 1888, the local officers found in favor of the claimant, Sweeney, and ' dismissed' the contest.
Wade appealed, and you by your decision of April 8, 1890, affirmed the local officers, dismissed the contest, and held Sweeney's entry intact, In your said decision
you find that the claimant has shown his good faith by his 'honest efforts to secure
a suitable growth of trees,' although it is shown that after ten years.fiom the date
of the entry, during five of which there had been a contest pending, only five trees
were growing on the land.
Without at this time expressing an opinion as to the sufficiency of claimant's cultivation, or attempts at cultivation, of trees, I find that one important matter, which
may possibly control the decision of the Department, has escaped your notice, or at
least is not considered in your said decision.
The instructions of this Department, construing the act of June 14, 1878 (20 Stat.,
113), provide that 'all affidavits required under the timber-culture laws must be
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made before the register or receiver, or the clerk of some court of record, or officer
authorized to administer oaths, in the district wherethe land is sittiated;' that ' timberculture affidavits executed or signed outside of the district in which the land is
situated . . . . . re illegal.' (Gen. Cir. 1889,page 32). See also Section 2 of
the abt of June 14, 1878,spra.
One of the allegations of contest is to the effect that this affidavit was not made
within the district in which the land was situated, which allegation seems to have
been ignored in your said decision.
It is true the local officers in their decision allege that ' the charge of not personally subscribing and swearing to the entry' was practically abandoned throughout
the hearing, but an examination of the evidence submitted at the hearing, I think,
clearly contradicts this finding. On page 115 of the record, after the close of contestant's oral testimony in chief, I find the following:
'Counsel for contestant calls attention to the following records as a part of the
record in the case.' . . . . . The original application and affidavit and original
receiver's receipt upon which that entry 1332 is based;' thus showing that the
affidavit in question- was introduced by the contestant to sustain the charge in
relation thereto.
Counsel for contestant, in their argument before the local officers, insist -strenuously upon this point and quote the statute, sepra, in support of their argument,
and say: 'Sweeney's entry affidavit purports to have been made before a notary
public then authorized to administer oaths only in Minnehaha county, which was
then in the Sioux Falls district and not in the Yankton district, where the land was
situated.'
This point is also insisted upon in argument of contestant's counsel before you, in
which he says: ' What purports t be Sweeney's affidavit is admitted on all hands to
have been sworn to at Sioux Falls in Minnehaha county. It is shown by-the affidavit itself to have been sworn to before a notary public in that county,' etc.
In the brief filed in this Department the same point is raised by counsel for con- .
testant, in which he charged, as though it was not disputed, that the affidavit was
made before a notary public in Sioux Falls, etc.; thus showing that all the way
through the trial of this case the illegality of the entry has been forcibly and continuously insisted upon.
The local-office and your office have ignored it, and counsel for claimant has attempted to withdraw attention from it by uncalled for and unfounded abuse of the
contestant and his attorneys.
The affidavit itself is not with the record, nor is there any sufficient evidence
showing when or before whom the affidavit was made. The only evidence in relation to the matter is found in the deposition of Sweeney himself and one Garland,
his brother-in-law and his agent in the tree culture. Sweeney says, in answer tothe question: 'If you made said tree claim entry, state where you were and who, if
any one, was present?' 'I made said entry at the United States Land Office. Mr.
E. B. Garland and the officers and some men were working there, whom I took to be
clerks at the time I made my filing.'
Garland, in his deposition, says: 'I was present at the time of filing. The attorney Hitchcock, James Sweeney, the receiver and clerks in the land office were all
that I know to be present. The names of the receiver and clerks I never knew. My
recollection is that it was sworn to at the land office. The attorney Hitchcock made
out the papers.'
'' This testimony was not taken at the hearing, but in pursuance of a commission to

take their depositions.
From all these facts I am forced to the conclusion that the affidavit was among
the papers at -thetime of the hearing, although not now with the record before me.
This evidence is necessary to a proper determination of the controversy, because
Sioux Falls was never within the Yankton district. The records of-the local office
will afford no light as to the contents of the affidavit, nor the place at which it was
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made. You will therefore direct that a hearing be had at the Mitchell land office
(with notice to both parties), to determine by the best evidence obtainable, where
and before whom the entry affidavit was made.
The decision of this Department will be reserved until the evidence taken at the
hearing ordered is transmitted to this Department. (See Matthiessen and Ward v.
Williams, 5 L. D., 180).

In obedience to said judgment, a hearing was ordered by the local
office for March 16, 1892.

On said day a search was made, and the missing affidavit was found
among the records of the local office, which dispensed with the neces-

sity of a frther hearing.
Said affidavit was, by your letter of April 15, 1892,transmitted to
this Department, and is now before me.
It shows that the timber-culture affidavit was sworn to and subscribed before a notary public, at Sioux Falls, Minnehaha countywhich
was not within the Yankton district, in which the land in controversy
is situated.
In accordance with the said decision therefore, Wade's contest is sustained, and you will direct that the timber-culture entry of Sweeney be
canceled.
PRE-EMPTION-FINAL
RAFFERTY

PROOF-SECTION 2209 R. S.

v. TEMPLETON.

The right of an heir to submit pre-emption proof under section 2269,R. S., is not
defeated by the fact that such heir may have sold his interest in the land.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, lay 5, 1892.
In November 1879, Michael Rafferty, who was a naturalized

citizen

of the United States settled upon the SE. i of section 17, T. 16, S. R.
3 E., San Francisco, California, and soon thereafter made application
to file a pre-emption declaratory statement for said land. The application was not allowed by the local land officers,the tract at that time
being supposed to be railroad land, however, by a decision of yours,.
dated August 31, 1885, the claim of the Southern Pacific Railroad
Company to the tract was denied and Rafferty was allowed to make a
filing which he did on June 18,1886, alleging settlement November 17,
1879.

On May 24, 1886, Charles S. Templeton made a pre-emption filing for

a part of the land in question, to wit: the E. I ot the NE. i- of said see tion, together with the E. t of the SE. i thereof claiming settlement
from November 21, 1885..
Final proof was tendered on each of these filings on January 16, 1888.

Rafferty having died in 1886,final proof was made for the heirs by Patrick Rafferty, his brother, who appears as plaintiff herein. The South-
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ern Pacific Railroad Company, also appeared at this hearing and protested against the acceptance of the proof of either Rafferty or Templeton.
On December 13, 1888, after considering the case the register and re-

ceiver found in favor of Rafferty and held Templeton's filing for cancellation in so far as it conflicted with that of plaintiff.
The Southern Pacific Railroad Company and Templeton appealed
from said finding to you and on April 11, 1889, you decided that the

railroad company had no interest in the land in question and dismissed
its appeal; fom this action, said company has.not appealed, hence your
judgment as to its alleged claim to the tract has become final.
On March 11, 1891, you considered the case as between Rafferty and

Templeton on the appeal of the latter and reversed the finding of the
register and receiver and held the filing of Michael Rafferty for cancellation. An appeal has been taken from said jdgment to this Department.
It is. shown by the evidence in the record that Michael Rafferty resided on this land continuously from November 17, 1879,until his death
in August 1886. He had a house there twelve by fourteen feet in which
was a bedstead and bedding, table, benches, a stove and cooking uten-

sils; house worth about $60. He had placed fencing on the tract worth
about $100 and had fifteen or twenty acres of the land under cultivation, which he seems to have cropped each year.

The balance of the

-land was used for grazing his stock and that of others, whose stock he
permitted to run there. He persistently sought to show his right to
take the land from the time of his settlement until he secured a judgment of your office allowing him to make filing therefor; his good faith
was amply shown dvringhis lifetime, in continuing his residence on the

land and by improving the same. The attempt was made at the trial
to show that he held the tract for one Kelly but the proof in my judgment, signally fails to show it.
He had fully compliedwith the pre-emption law and had in fact done
everything required of him to secure a patent to the tract, except the
making of proof of what he had done.
Section 2269of the Revised Statutes provides that,
Where a party entitled to claim the benefits of the pre-emption laws dies before
consummating his claim, by filing in due time all the papers essential to the establishment of the same, it shall be competent for the executor or administrator of the
estate of such party, or one of his heirs, to file the necessary papers to complete the
same; bLt the entry in such cases shall be made in favor of the heirs of the deceased
pre-emptor, and a patent thereon shall cause the title to inure to such heirs, as if
their names had been specially mentioned.

It is shown that Rafferty left surviving him several heirs; his personal estate consisting of about $2500 was distributed by the probate
court among certain heirs under a will, and it appears in said distribuinterest as was possessed
tion that the tract of land in question or suLch
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by him at the time of his death should become the property of. his
brother, Patrick Rafferty, plaintiff herein.
The proof shows that Rafferty, deceased, left a number of heirs aside
from those mentioned in his will. le did not attempt to dispose of this
tract by will; in fact he could not legally do so. After the death of
Michael Rafferty, his brother moved on the land, built an addition to
the house and lived there several months, then sold the land to Kelly;
all of this before proof was made on the filing.

Templeton, who settled

on the land long after Rafferty, now claims that the plaintiff as heir of
his brother, having sold the tract has no right to make proof. In other
words that he has no interest in it.
The section of the Statute above quoted, allows either the executor
or administrator "or one of his heirs" to make proof and provides
that "The entry in such cases shall be made in favor of the heirs of
the deceased pre-emptor, and a patent thereon shall cause the title to
inure to such heirs, as if their names had been specially mentioned."
It contemplates that one of the heirs may make proof not alone for his
own benefit but for the benefit of all the heirs who may be able to show

their heirship.
The record does not show sufficient data upon which this Department

can determine who all the heirs are. In fact it is not the province of
the Department to even attempt to determine that question; that
should be left to the court and the section cited expressly provides that
the entry "shall be made in favor of the heirs." This Department only
looks to see whether the pre-emption claimant, during his lifetime com-

plied with the law, this may be shown by proof made by either one of
the heirs or the administrator of the estate. Patrick Rafferty was an
heir of Michael Rafferty. Just what he inherited or received by will
or what particular interest he received by reason of the death of his
brother; is of no concern to this Department.

Michael Rafferty having

complied with the law during his lifetime and proof having been made
by "one" of the heirs, showing said compliance an entry should be
allowed and the-land patented.
Templeton's claim of right to make entry must be denied, because the
claim of Rafferty is prior. It is claimed that proof was not made in
time by Rafferty.

This is error, because the filing was made June 18,

18S6, and proof submitted January 16, 1888,which was within the
thirty months allowed after the filing was made.

You will accept the proof of Rafferty and allow entry to be made.
The proof of Templeton is rejected as to the tract in conflict with that
claimed by Rafferty.

Your judgment is accordingly reversed.
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CONTEST-EVIDENCE-CROSS-EXAMINATION.
GIBSON

v. CHANEY.

A contested caseshouldnot be adjudicated upon testimony submitted without opportunity of cross-examining the witnesses.

First Assistant Secretary Chandlerto the Comnmissionerof the General
Land

Office, May 5, 1892.

The land involved in this appeal is the S.

of NE. - and lots 2 and

3, of Sec. 9, T. 15 S., R. 3 W., S. B. M., Los Angeles, California, land

district.
The record shows that Edward W. Chaney made timber-cultuire
entry of said tract July 7, 18S7. On July 28, 1888, Guilford G. Gibson

filed an affidavit of contest, alleging that said section of land is not
naturally devoid of timber, but has had and now has a great amount
of native timber growing thereon. In said affidavit it was alleged that
the witnesses by whom contestant would prove his case lived more than
one hundred miles from the land office, and asked that the hearing be
had before the county clerk at San Diego, near the land. Personal

servicewas had on claimant in San Diego on August 20, 1888. The
notice served concludes as follows:
The said parties are hereby summonedto appear at this office on the 14th ay of
December, 1888, at 10 o'clock a.,
to respond and furnish testimony concerning
said alleged failure. The testimony to be taken before the county clerk of San
Diego county, on the 30th day of November, 1888.

On November 30, 1888,contestant and his witnesses appeared before
the county clerk at San Diego and their testimony was taken. There
was no appearance for claimant.
On December 3, 1888, claimant filed an affidavit in the local office at

Los Angeles, dated December 1, setting up that he and his attorney
thought the testimony was to be taken at San Diego on December 14,
1888,and had so informed his witnesses; that he had learned that day,
for the first time, that contestant had offered his testimony on November 30; that he had a meritorious defense to said contest and requested
to be allowed to be heard. His attorney also made affidavit to the
effect that he was under the impression that the hearing was set for
December 14, and so had it marked on his docket. So far as the record
shows contestant had no notice of this application, and it is not shown
satisfactorily whether the local officers took any formal action on it.
They permitted claimant, however, to offer his testimony before them
at Los Angeles, and this entry is made in the caption of the record,
viz:
Edward W. Chancy appears in person and by counsel . . . . . and calls the
attention of the court, 1st, To the application to take testimony before the clerk of
the court in San Diego, filed December 3, 1888,which was denied by the register and
receiver.
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Of this action contestant had no notice, and did not, of course, ap-

pear.
The local officers,on the testimony taken in this irregular way, found
for the contestant. Claimant appealed, and you, by letter of Mareh 25,
1891,reversed their decision. You also considered all the testimony
taken. The contestant presents this appeal and the only assignment of
error I shall consider is the irregularity in which the proceedings were
had below.
To consider the testimony before me is manifestly unfair to either
party. Parties have the andisputed right to be present at the hearing
and cross-examine the witnesses. (Rule 40, Rules of practice).
Both sides were deprived of this right in this case. While the notice
commanded the parties to appear before the register and receiver at
their office on December 14, it also required them to appear before the
county clerk and submit their testimony on the 30th of November, 18S8
Strict attention to the notice ought not to have been misleading, but it
appears to have confused the entryman to such a degree that he did
not appear and cross-examine the contestant's witnesses, nor offer testimony in his own behalf, and the contestant relying upon the fact that
all the testimony was to be taken on said 30th of November, did not
appear at the local office on the 14th of December, following, to cross-

examine entryman's witnesses. Confused as the parties appear to have
been, I think a further examination should be had. It is therefore
ordered that the case be remanded, and the local officers directed to
order a new hearing, with due notice to all the parties in interest. At
said hearing the testimony heretofore taken on direct examination, may
be used provided the witness giving the same appears at the trial and
submits himself to cross examination.
They will then adjudicate the case and let it take its usual course.
Your judgment is thus modified.

HOMESTEAD ENTRY-MILITARY SERVICE-RESIDENCE.
OWEN

. LUTZ.

The provisions of section 2308R. S., are not intended to include persons serving in
the regular army since the close of the rebellion, and such service can not be
held as equivalent to actual residence on a tract uder the homestead law, or
to relieve the entryman from the statutory requirements with respect to settlement, residence and improvement.

First Assistant Secretary Chandler to the ommissionerof the General
Land

Office, Allay 6, 1892.

On the 29th of June, 1885, John E. Lutz made homestead entry for
the

of the NW' of Sec. 15, T. S S., R. 3 W., San Francisco land

district, California.
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On the 9th day of May, 1887, HI. S. Owen initiated a contest against

said entry, alleging abandonment and failure to settle upon and cltivate said tract as required by law.
The hearing which followed resulted in a decision by the register and
receiver on the 26th of January, 1888,in which they recommended the
cancellation of said entry. Jpon appeal to your office that decision'
was affirmedby you on the 8th of October, 1890,and the entry of Lutz
held for cancellation. A further appeal brings the case to the Department for consideration.
From the record in the case it appears that at the timie of his entry,
and for several years prior to that time, Luitz was in the revenue marine
service of the United States. From March 13, 1885,until September
18, of that year, he was on waiting orders." O the latter date he
was assigned to duty on the revenue steamer Wolcott, stationed at
Port Townsend, Washington Territory, where he reported for duty on
the 5th of October following,and he has ever since been in active duty
in said revenue marine service, onboard said steamer. Afterhisentry
he went upon the land and commenced to dig a well,but abandoned his
labor before striking water, and did not establish his residence thereon
before being ordered to duty on board the Wolcott. He possessed the
qualifications of a pre-emptor or homesteader required by section 2289
of the Revised Statutes, and bases his right to the land upon section
2308 of said statutes, which reads as follows:
.Where a party at the date of his entry of a tract of land under the homestead laws,
or subsequently thereto, was actually enlisted and employed in the army or navy of
the United States, his services therein shall, in the administration of such homestead
laws be construed to be equivalent, to all intents and purposes, to a residence for the
same length of time upon the tract so entered. And if his entry has been canceled
by reason of his absence from such tract while in the military or naval service of the
United States, and such tract has not been disposed of, his entry shall be restored;
but if such tract has been disposed of, the party may enter another tract subject to
entry under the homestead laws, and his right to a patent therefor may be determined
by the proofs touching his residence and cultivation of the first tract and his absence
therefrom in such service.

Lutz was not present at the hearing, but was represented by counsel,
who presented the facts and the law in behalf of his client. On the
part of Owen the fact was established that Lutz never established a
residence upon or cultivated the land, but that he (Owen) had resided
upon and cultivated the tract since December, 1885.
While the Department has frequently held that service inthe United
States army or navy is equivalent to residence under a homestead entry,
it has never held that such service could be accepted as a fulfillmentof
all the requirements of law. Section 2305 of the statutes, which provides that the time which the homestead settler has served in the
army, navy, or marine corps shall be deducted from the time heretofore
required to perfect title, expressly provides that no patent shall issue
to any homestead settler who has not resided upon, improved, and cul -
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tivated his homestead for a period of at least one year after he shall
have commenced his improvements.
All the questions involved in the case at bar were considered by the
Department in the case of General Jefferson C. Davis, decided on the
-5th of April, 1879. (26 L. and R., 342.) In that case all the acts of Congress relating to the subject of soldiers' entries are cited and commented
upon, and it is said that section 2308 of the statutes was enacted for
the purpose of restoring to those persons who had made entries before
or after their enlistment into the service, and subsequently lost their
land by reason of absence in the service, the right of having the original entry re-instated with credit for their military services as an equiv;
alent for actual residence; and also the further privilege of making a
new entry for other land in case the land covered by the original entry
had been disposed of by the government.
The decision in that case concludes by saying:
I am of opinion that section 2308has reference only to entries made by persons before or after enlistment into the service during the war of the rebellion, and whose
rights were sacrificed by reason of their absence in said service, and that said section
was not intended to include persons who have served in the regular army since the
close of the rebellion and that such service cannot be construed as eqnivaientbto actnal residence on a tract of land.

Counsel for Lutz, in his argument upon his appeal to the Department, insists that his client may perform the requirements of the statutes relating to a year's residence upon the land, after his service in the
navy has expired, and he is restored to the privileges of a civilian, and
that in the meantime the land should be reserved for him.
In this he overlooks the requirements of the statute as to the time of
making final proof in the case of homestead entries. The statute provides that proof may be made at the expiration of five years after the
date of entry, and must be made within two years thereafter, but the
provisions of law as to residence, etc., must be complied with during

the five years immediately succeeding the time of the entry.
More than five years have elapsed since Lutz made his entry, and he
has not yet established his residence upon the land. It is impossible,
therefore, for him to show a compliance with the law, even if the rules
of the Department allowed him to show a year's. residence and cultivatian at any time during the five or the seven years after entry. It
would seem that under the rule laid down in the case of Paulus Kundert (7 L. D., 362), this might be done, where no adverse claim had intervened. In that case, it was said:
No adverse claim having intervened the claimant will be permitted, within the
statutory period of two years following the expiration of five years from the date of
his entry (Section 2291, Revised Statutes) to furnish proper evidence of citizenship,
together with proof showing compliance with the law.

In cases of contest, however, a different rule prevails, and the entryman must show compliance with the law, or expect that the cancellation of his entry will follow his default.
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In the ease of Shannon v. Hoffman (4 L. D., 399), where the entry-

man was an officerin the regular army when he filed his declaratory
statement, made his en try and proof, it was held that this fact did not
prevent the commutation of the entry so made, he having shown full
compliance with the law in the matter of settlement, residence and improvement. That case did not relieve the entryman from the statutory
provisions as to settlement, residence and improvement, because he was
in the military or naval service at the time he made his entry and
proof, but it simply allowed him to commute his homestead to a cash
entry upon showing compliance with the law. It is therefore in harmony with the provisions of the statutes cited, and has never been
questioned or overruled.

I do not find that the Department has ever adopted any rule upon.
the subject of soldiers' and sailors' entries different from the views expressed in the case of General Davis to which I have already referred,
and as I concur in the views contained n the extract from that decision herein quoted, the decision appealed from is affirmed.

ESTOPPEL-SETTLEMENT
ROBERTS

rlGHTS-AMENDMENT

OF PATENT.

T AL. V. GORDON.

One who fails to assert any claim to a tract of public land which is in the adverse
possession of another, and remains silent, though knowing that the adverse
occupant continues to claim, occupy and improve the land, is estopped thereby
from subsequently denying the good faith of said occupaut and asserting a right
of priority in himself.
Settlement rights can not be acquired by trespass, nor constructive possession of
sach land by settlement on an adjacent tract.
A patentee may be permitted to relinquish a portion of the land covered by his patent, and take in the place of the land relinquished a tract which through mistake was not included in the original entry nor in the patent issued thereon.

Secretary Noble to the Commissioner of the General Land Office, May 6,
1892.

I have considered the case of Henry C. Roberts, Frederick Roberts
and Edwards Roberts against John T. Gordon, on appeal from your
decision of December 4,1890 in which you reject the application of
Henry C. Roberts, to amend his entry for certain lands so as to allow
him to enter lot No. 6 in Sec. 22, T. 1 N., R. 10 W.) S. P. M., Los

Angeles, California, land district and dismiss the protest of Henry C.
Roberts, Frederick Roberts and Edward Roberts against the final proof
of Gordon on his homestead entry for said lot, and allow him to perfect
his claim to the same.
The history of this case is tedious, and much of it unimportant. It
will sufficeto say that in 1875,before the survey of the land, Henry C.
Roberts filed a homestead declaration under the State law of California,
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and placed the same on record for a strip of land lying between the
east boundary of the Azusa rancho and the base of the mountain, extending north to the Azusa dam, and south to a certain red hill. It is
shown by the official survey that this strip of land is 4.99 chains wide
east and west at the south line of section 22, and that its west line
bears a few degrees west of north to the centre of the section, thence a
little east of north 19.50chains to the north corner of said rancho. The
surveyors cut this strip by lines east and west where the quarter mile
lines would cross, and numbered these parcels as lots 4, 5 and 6. No°
6 contains 11.39 acres.

South of section 22 a fractional part of section

27 was also cut off by the line of the Azusa rancho, and this lot was
numbered two in section 27. It contains about ten acres. The evidence
shows that the red hill mentioned is located so that the line between
lot 6 of section 22 and lot 2 of section 27 runs over it.

It appears of record that on April 18, 1876,Roberts made a pre-emption filing for the N. of the NW. 4-and SW. I of NW. 4-of Sec. 23, and
for lots 4 and 5 of See. 22, T. 1 N., R. 10 W., and on April 1, 1878, he

transmuted it to a homestead entry, alleging settlement May 28, 1859,
and made final proof thereon on the same day. Patent was issued for
this land March 20, 1882.
On December 5, 1887, Gordon made homestead entry for lot 2 of sec-

tion 27, lot 6 of section 22, and NW. -1of the SW. - and S. - of the SW.
i of Sec. 23, same township and range.
It further appears that Gordon applied to make this entry September
18, 1884,but his application was rejected by the local office on account
of the land in sections 23 and 27 being within the grant to the Southern
Pacific Railroad Company, but the case having been brought before
this Department, it was finally, on June 7, 1887,determined that he
could make entry for the same. In this controversy, lot No.6 of section
22 was not involved.
On October 2, 1885, Roberts filed an application in the local office,

supported by affidavit, asking to be allowed to surrender his patent for
thelandheheld, and that hebeallowedto relinquish his claim to the NE. J
of theNW. 4-ofsection 23,and that he be allowedto amend his entry to include lot 6 of section 22. He sets forth in this application that he had
theretofore filed his declaratory statement in accordance with the State
law to homestead certain land embracing lot No. 6; that when he made
his entry and proof, he thought it embraced said lot; that he did not
discover the mistake until September 30, 1885when certain parties who
were tracing the line of theAzusa rancho called for his patent and compared it with the township map, and informed him that lot No. 6 was
not included in his patent. He makes a lengthy statement of facts in
his application, among other matters, that he has cultivated lot No. 6,
clearing it of brush and stone, and planting orange and other valuable
trees upon it; that he and his sons have continuously cultivated it since
1859; that it was comparatively worthless when they took it, and that
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they have added to its value $7,500. He states that when he went to
the land officeto enter the land he told the officers he wanted to file for
the land on which he was living, to take the fractions along the Azusa
rancho in section 22, and as much of the NW. j of section 23 as would

complete a pre-emption filing; that Wim.Haverstick, receiver, made out
the papers and he signed them, believing that lot No. 6 was in the description. His house was then on lot No. 4.
e says he did not examine the papers or records of the office,and never knew, even when his
patent came, that the lot No. 6 was not included in it. He says Gordon
was trying to secure some railroad land, and that he (Roberts) never
-knew,nor had an intimation that he (Gordon) was-trying to get a title
to lot No. 6. He denies that Gordon ever had any possession or control
of said lot, and while he was trying to purchase of the railroad company
the portions in sections 27 and 23, he had homesteaded the same, although it was not subject to homestead, but was included in the railroad
grant; that he (Roberts) -wascultivating lot No. 6 all this time, etc.,
etc.

The local officers rejected this application to amend, and Roberts

appealed to your office. Your decision being adverse to him he appealed
to this Department, and the Department, on November 24, 1888,ordered
a hearing upon the matter.
In the meantime, Gordon had given notice of his intention to offer
proof on February 11, 1888, upon his entry, and on said day, came
Henry C., Frederick and Edward Roberts and protested the same in so
far as it related to or included said lot No. 6. They charged that Gordon's proof was fraudulent and illegal, in this that the application of
Henry C. Roberts to amend his entry to include said lot was then pending before the Secretary of the Interior; secondly, that Frederick Roberts was living on the land, and that the protestants had made valuable
improvements thereon, and had been in possession, and that Gordon
had never had any possession of nor made improvements on said lot in
controversy; that the protestants had placed over $8,000 worth of improvements on the said lot; that. Gordon was living on land he had
applied to purchase of the Southern Pacific Railroad Company, and
that the said lot No. 6 was no part of it, it being in section No. 22;
that Gordon had never asserted or made known that he had any claim
to said lot until Frederick Roberts offered to file thereon; that said
Robertses, father and son, had cultivated said land for more than
twenty-five years; that owing to the unsettled boundary of the Mexican grant, " Rancho Azusa," and the land being unsurveyed, he could
not enter the land sooner, etc. They charge that certain parties have
conspired to cheat and defraud them of the land and of the fruits of
years of toil, etc., etc.

A hearing was had upon this protest, and on August 20, 1890,the
local officers decided against the protestants and recommended the
acceptance of Gordon's proof, from which action the protestants
pealed.

ap-
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On February 16, 1889, counsel for Gordon filed a motion for review
of departmental decision of -November 24, 1888, directing the hearing
on H. C. Roberts' application. This motion ame on to be heard on
August 18, 1889 (Press Copy Book, 184, p. 27, L. & R. R.), and in pass-

ing upon the case it was said:
pending the appeal to this Department from the decision of your officethe local officers permitted Gordon to make final proof and on protest of Roberts a hearing was
had. This testimony was sent up from your office on request of Gordon's counsel,
that it might be considered in passing upon the motion for review, but as notice
thereof was not served upon Roberts, the same has not been considered by me. Such
hearing was prematurely allowed by the local officers,being in violation of rule 53
of practice.
The hearing ordered by the departmental decision of November 24, 1888 will proceed, blt so much of the testimony taken at said prematulre hearing upon the protest
of Roberts against Gordon's final proof may be considered as the parties or their
counsel may agree upon.

At the hearing, it was stipulated that the testimony taken in said
case be a! cepted, to be used as if taken at this hearinlg. Thus the casesg
became consolidated.

On the testimony being closed, the local officers found the issues;
thus joined, in favor of Gordon, rejected Roberts' application to amend,

dismissed the protest and said " as the final proof of said Gordon is
regular and sufficient we are of the opinion that it-should be received
and accepted, and this contest should be dismissed." From this decision the protestants and Roberts appealed, and on December 4, 1890,

your office passed uponthe case, and substantially affirmed the action
of the local officers, from which decision appeal was taken to this De-

partment.
The testimony shows sbstantially

the following: Mr. Roberts as wit-

ness repeated substantially'the matters set forth in his application to
amend, and in the protest against Gordon's final proof. He stated that
when he went to the land office to file for the land he took a map or
plat showing about what land he claimed to be occupying, but it had
no numbers on it; that he told the r6ceiver, Haverstick, that he wanted
to file for the land he lived on, and for enough in section 23 to make a

pre-emption filing. He says an old Mexican named Matjarez, who had
married his (Roberts') wife's mother, had been working for him and liv-

ing on his land, and he took him to the officewith the'idea of having
him file for the lot lying south of his land, the lot now held by Gordon.
They told the receiver about this; they then went away and returned
to the officethe next day. The papers had been prepared; they signed
such papers as they were directed to sign, and went home. He made
no examination of the record, and paid no attention to the description
in his papers. He states that when he went to traiismnte his filing to a
homestead, he did not make any examination. He says:
Never did I know until about October, 1885 that lot 6 was not embraced in my
patent . . . . The improvements on lot 6 are worth to-day over $10,000,and
not one dollar has been expended by J. T. Gordon or any other person except myself
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and those in my employ, and with my consent. Gordon was living ol the Rancho.
Azusa at the time of the public survey of these lands. J. T. Gordon has seen me
Continually improving lot 6, from the time of his residence on the Azusa up to October 1, 1885,and never by any word or intimation (notified me) that he had any claim
to the land.

He explains howhe came to learn of the mistake.

He says his sons.

had worked and helped make the land valuable, and that he had in-tended lot 6 for Frederick, and they,had built a house on it about the
time he came of age (about 1884), and Frederick had moved onto the
land and was living on it when he (Roberts) discovered that it was not
included in his patent. The day after he learned of the mistake he and
-Frederick went to Los Angeles, consulted an attorney, and went to the
land office,where Frederick applied to homestead the lot,' but this was
rejected by the local officers when the lawyer prepared the papers to
amend his (Robert's) entry by surrendering the patent and filing for lot
6, omitting the NEI of NW- of section. 23. This was also rejected.

They both appealed. All they did was on the advice of their attorney..
A number of witnesses were called to corroborate Roberts as to his improvements, their value, and the fact that Gordon had never had any
possession of the lot in controversy. One witness says he once spoke
to Gordon about the orange orchard, and Gordon said it was Roberts?
land.
The minutes of the proceedings of an association of settlers organized
to resist the claims of one Dalton who had purchased a portion of the
Azusa grant, were introduced in evidence. It appears by these papers
that Gordon was secretary of the association from its organization in
1878until about 1881,when he withdrew. Originally this association
assessed its members according to their holdings in the disputed territory. Gordon listed ten acres, and paid on this amount of land, being
lot 2 in section 27. Roberts listed eighty acres, and paid on this
amount, being lots 4, 5 and 6. Afterward, about 1881,the association
decided to assess the members per capita instead of on their "holdings."
Gordon thereupon withdrew because he did not think it fair to have to
pay as much on his small lot as others would pay on larger tracts
Several witnesses are called upon this point, and it appears to be well
established. One witness says Gordon disclaimed any title to lot 6,
and claimed only the lot in section 27, on which he lived.

A witness who was present when the patent of Roberts was compared
with the township map, and it was pointed out to him by the surveyor that his patent did not include lot 6, says he (Roberts) " turned
pale, was greatly distressed, said it must be an error committed by the
land office, and that he would forthwith go to Los Angeles and have it
rectified." He went the next day, and applied to amend the entry.
Witnesses who worked for Roberts were called, and persons who hauled
orange trees for him from Los Angeles, showing the extensive outlay
and labor to raise the trees.
-Mr. Gordon, on cross-examination, on his final proof testimony says

his house is on lot 2, section 27; that he has never improved lot No. 6;,
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says Roberts planted the trees they are valuable; never gave Roberts
any notice that he (Gordon) claimed the land. He says he applied to
the State in 1876 to locate "LLienwarrant ">for lot 6, but it was rejected
because there -wasa question about the over issue of "Lieu warrants."
He was then residing on the Azusa grant. He says when he settled
on lot 2 Juan Manjarez was claiming lot 6.
Question. When contestants were putting out
controversy did you at any time notify them that
Answer. I can't answer that question exactly.
numbers. I never knew any contestant putting
Roberts and I did not notify him.

their orange orchard on lot 6 in
you claimed the land.
I never knew that there was any
out trees there except Henry C.

The former receiver, Haverstick, who made up the declaratory statements for Roberts and Manjarez says they were in the office together.
His better impression is that Roberts interpreted for Manjarez. Of
this he is not entirely certain. He thinks that he prepared the papers
as directed; were not very busy that day. There is nothing showing
that he had any object in writing in a wrong description. Roberts says
he has no recollection of interpreting for Manjarez; thinks it was another man-Jenkins, special agent,-and the receiver says the agent
was about there a good deal, and he will not be positive on the point.
Manjarez was called as witness and says when Roberts and he made
their filings, Roberts had him file for lot No. 6, and Roberts paid the
money (fees); that he lived on the lot a while, four years going on five;

that he cleared some part on 6, and part on Gordon's lot; that he planted
a few trees, about thirty, some figs, some orange, and other kinds; was
on the land on Roberts' account; Roberts never spoke to him about
taking up land before they came to the land office; spoke about helping him get title to it; planted trees on it with consent of Roberts; had
cultivated some land about " two yards " on the tract Gordon claimed,
and he let Gordon have it; he went away from the land because his
work at Rose's was too far away; left the land with the house he lived
in; where he " squatted was close to the land (in controversy) in the
land, it is not there now." He was asked if he bad not talked with
Cabot (attorney for Gordon). He denied having bad any conversation
with him; afterward, said they did converse about the land, " but we
didn't know what kind of a case it was, or who it belonged to, Mr.
Roberts or Mr. Godon." He was asked about certain statements which
it was claimed he had made to the effect that Cabot had promised if
he would come and testify against Roberts, he should have half the
land if Gordon gained it. This he denied. " I haven't said a word to
anybody. I couldn't tell because I don't remember, because I just live
like a beast. I don't know the year. I don't know how to read and
write."
Two witnesses were called who say Manjarez told them a few days

before the trial, to one he told on two occasions, that Cabot had promised him half the land if he would come and testify against Roberts
and they should gain the case. Mr. Cabot was not called as a witness.
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The evidence shows that the house of Manjarez was near the line, but
on the Azusa grant, near the west corner, between lots 2 and 6, and
that he cleared a little in both lots. He was hired by Roberts at times
to help cultivate the orange trees, and he worked for persons in the
neighborhood.

He went away in 1880 or 1881.

- It

is in evidence that the base of the mountain runs nearly north and
south at this point, and the line between sections 22 and 23 lies along
the foot of the mountain, and that the lots in section 23 are mountainous and of little value.
In your decision you state that the testimony of Manjarez " controverts Roberts' contention." You find that Roberts asserted no claim to
said lot 6 as public land until after Gordon had applied to enter the same.
I find that the only testimony reflecting upon Roberts' good faith is
that of Manjarez, and he is quite effectually contradicted, if not impeached by other witnesses, and by his own contradictory and conffsed
statements, It seems strange that an intelligent man who could read
and write would make a pre-emption filing for land in factiolal lots;
that two years later he would transmute to a homestead entry, and
four years later receive his patent, and then not learn until three years
after this that the most valuable lot in his holding was not mentioned
in any of his papers, nor in his patent, and it is still more strange that
a like intelligent man would go upon a tract of land, clear it of brush
and stone, dig it over and cultivate it, purchase orange trees, plant,
water and cultivate them, working himself and family day after day
and year after year for more than twenty years; then build a house
upon it and locate his son there that it might be a-home for him and
his, when he knew all the time that he had no title of record, and that
any coner could pre-empt or homestead the land atany time. It is
also strange if Roberts knew that lot 6 was not included in his papers
or patent, but had been filed on by Manjarez, and that Manjarez had
gone away in 1880; that he did not then take steps to secure it. Again,
if he knew he had no title to the land, when he built the house and
located his son, Frederick, on the lot, intending some time to deed it
to him, when he came to divide his estate, why did he not have Frederick make entry for it?
There is a well settled principle of equity which applies with peculiar
force to this case. He, who will not speak when he should speak, will
not be heard when he would speak. Gordon stood by while secretary

of the Settlers' Association, and saw Roberts pay from time to time the
assessment levied on this land, he (Gordon) disclaiming ownership. He
stood by and saw Roberts and his sons and hired men working cultivating, planting their land to orange trees, knowing that they could
reap no immediate return as from grain crops; saw the land growing
more and more valuable each year under their hands, by their toil;
saw them erecting a house for a home for the son, and saw him take up
his residence therein-this fro
77 till 1885-yet he spoke no word,
14561-VoL.
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did no act indicating in any way that he expected to disturb their possession in his own good time, and reap the fruits of their toil. He is
estopped now to deny the good faith of Roberts, and to assert his own.
Gordon's application to enter was made while Frederick was living
on the land, under what he supposed was a good title, and the land
was thoroughly cultivated. In Atherton v. Fowler (96 U. S., 215-219)
it was said:
The right to make a settlement was to be exercised on uisettled land; to make
improvement on unimproved land. To erect a dwelling did not mean to sieze some
other man.s delling.
It (the law) had reference to vacant land, to nimproved
land; and it would have shocked the moral sense of the men who passed these laws
if they had supposed that they had extended an invitation to the pioneer population
to acquire inchoate rights to the public lands by trespass, by violence, by robbery,
by ets leading to homicide and other crimes of less moral turpitude.

Gordon did not go upon this land, but upon land in an adjoining section, and claims constructive settlement upon and possession of lot
No. 6. To have broken the close and gone upon the cultivated land of
Roberts would have constituted him a trespasser, and settlement rights
could not have been acquired thereby. He can hot do indirectly what
he would not be permitted to do directly. He can not acquire constructive possession of land of which he could not take actual possession without violence. He never had possession of,or settlement upon
lot No. 6 of section 22. He never cultivated it, and his proof itself, in
its operation and effect, excludes this lot.
Counsel for Gordon quotes a portion of section 2369, Revised Stat-

utes, to show what he calls " a condition precedent to relief," etc. He
omits, however, the first sentence in the section, which limits the provisions of the section to " purchasers of public lands at private sale,'7
and from section 2370, a part of which he quotes, he omits the first

sentence which restricts its operation to cases which come within " the
provisions of the preceding section." Section 2371 extends the provisions of the two preceding sections to lands uponlwhich land warrants
have been located. It is insisted that as Roberts has not surrendered
his patent with a relinquishment thereon, he cannot maintain his claim.
This proposition is based upon the sections of statute above cited,
which are wholly inapplicable to the case. Beside, this is not an action
for specific performance wherein the party plaintiff should tender a
deed before he could have an action for purchase money conditioned

upon such deed. This is simply an application to the government for
permission to convey to the government the NE of the NWj of Sec.
23, and that he be allowed to enter lot 6 in Sec. 22. He could not even
surrender his patent without authority of the Department, and while
he should not be allowed to enter lot 6 unless he reconvey to the government the tract mentioned, it would be idle to make a deed to the
government unless the proper authorities see proper to direct it and to
accept it. I have examined the various authorities cited by counsel,
but
fnd no case on all fours with the case at bar.
t

I find no case where

the party making the improvement was lulled into a sense of security
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by the conduct of his adversary, as was Roberts; none where the party

occupying had the same reason to believe that his adversary was seeking other land than that in controversy, as had Roberts, for it will be
borne in mind that Gordon had no filing of record until December 5,

1887, and was contesting the right of the railroad company during
1884-5-6 and 7, and saying nothing to any one, especially to Roberts,
about wanting Lot No. 6, and it was not until October, 1885 when Rob-

erts went to the office to have his entry amended that he learned that
this lot was included in the application of Gordon. I do not find in
the decision of the case of Gordon v. Southern Pacific R. R. Co. (5 L.

D., 691) any-order that his entry should revert back to his application
September 14, 1884,but if it did, even then Roberts had on record,
under the State law, a notice to the world that he. claimed the land
under the homestead law of the State, and his improvement and cultivation for more than fifteen years was notice of his claim.

It is in-

sisted that Roberts assisted IlManjarezto file on lot 6 that he might hold
it for him (Roberts). This is upon the theory that he wanted the tracts
in section 23 and could not file for these and include lot 6. Had he desired the mountainous land in 23, why did he not put the Mexican on
one of these " forties," instead of on the lot upon which he (Roberts)
was expending so much labor and money? It would have resulted the
same, would have been as easily done, and certainly it would have,
been more natural, as he cared nothing about improving the land in
section 23.

You consider Roberts guilty of negligence in not ascertaining the
boundaries of his claim. The truth is he had the boundary from Asusa
dam to the red hill, and a number of witnesses say this includes lot
No. 6. He occupied the boundaries undisturbed. He was mistaken in
the papers and the patent. When he learned of the mistake he acted
promptly. If Gordon knew that lot 6 was not in the patent, he also
knew Roberts was occupying it, and thus he knew of the mistake, but
did not apprise Roberts-of it. Roberts' mistake has cost Gordon nothing except the expense of trying to take the orange orchard. If it goes
to Gordon, this Department takes about $9,000 or $10,000 from Roberts,

and simply presents it to Gordon, for the Department has no jurisdiction to order that he pay for the lasting and valuable improvements.
Gordon's proof was improperly offered. It was protested as to lot 6.
For this reason, among others, the protest should have been sustained.
The proof as to lot 6, section 22, is therefore rejected, and the. entry as
to this lot is canceled and being satisfied that, however negligent
Roberts may have been in not examining his papers, he was honestly
mistaken, and it would be a great wrong to take his labor and expenditure of a quarter of a century for nothing. le will therefor be allowed
to reconvey to the government the NE. of the NW. i of section 23, if
the same stand in his name, unencumbered and may amend by making
entry for lot No. 6, section 22, as prayed for in his petition.
decision is modified accordingly.

Your
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RAILROAD GRANT-WITHDRALWA-COAL LAND-SETTLEMENT.
NORTHERN PACIFIC 13. R. C.

V. COLLINS.

'The settlement of an alien on coal land affords no claim thereto under the coal land
acts of July 1, 1864,and March 3,1865,as against the withdrawal of such land on.
general route under the grant to the Northern Pacific.
Lands withdrawn for the benefit of said grant are not subject to settlement, or purchase under the coal land law.

Secretary Noble to the Commissioner of the General Land Office, MIay7,
1892.

I have considered the case of John Collins v. Northern Pacific Railroad Company, upon. the amended application of Collins, involving lots
1 and 4, the NE.

of NW.

and NW.

of NE. 4, Sec. 29, T. 23 N., It.

6 E., Olympia land district, Washington, on appeal by the company
from your office decision of July 21, 1884,rejecting its claim to the
tract and awarding to Collins the right to purchase the same under the
coal land law.

Said decision states that the land in question is within the limits of
the withdrawal for the Northern Pacific Railroad Company (main line)
inder

the act of July 2, 1864 (13 Stat., 365), which became effective

August 13, 1870; that it is also within the limits of the withdrawal,
made August 15, 1873,for the Cascade branch line, and of that made
Juie 11, 1879,for the amended branch line ; that the main line has been
constructed to New Tacoma, about two townships south of this land;
that the branch line opposite this line was definitely located March 26,
1884; that the township plat was filed in the local office August 5, 1873,

by letter of transmittal from your office,where it had been sent by
surveyor-general's letter of July 28, 1873; that one Richard Richards,
in December, 1869,settled upon the land while it was yet nsurveyed,
and abandoned the same in September, 1870; that after two or three
intervening settlements, which were in turn abandoned, Collins, on the
27th of June, 1881,applied to purchase the land under section 2347
of the Revised Statutes as coal land, and his application was refused
by the local office,because "the land applied for is reserved for the
benefit" of the railroad company.
Upon the final location and construction of the branch line of said
road, the tract in question falls within the primary, or granted, limits,
and, unless the claim of Richards was such as would defeat the withdrawal attaching under the 6th section of the granting act, upon the
filing of the map of general route, this tract has been continuously withdrawn since August 13, 1870, the date of the filing of the map of gen-

eral route of the main line of said road.
On the 17th of November, 1883, your office ordered a hearing to
determine the status of the land in dispute at the date of the withdrawal of August 13, 1870. earing was had February 6, 1884, and
upon the testimony taken the register and receiver rendered their joint
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decision adverse to the railroad company. From this the company
appealed to your office,and from your office decision sustaining that of
the local office said company's appeal is now before me for consideration.

The decision appealed from finds as fact that " from the first date of'
settlement, viz: December, 1869,to the present time, the land covered
by Richards' settlement has been occupied and improved by parties
intending, in good faith, to obtain title to the same under the laws of
the United States governing the public domain; " and, as conclusion of
law, it finds "that the tracts covered by Richards' settlement were
excepted from said withdrawals."
Richards testified at the hearing that he was a native of England;
that he had lived in Washington Territory since 1869; that between
January 1, 1870, and October 1st of the same year, his family was in
Seattle; that he spent a good deal of his time on Cedar river; that in
1869one Boblet and himself went up Cedar river, with some others, to
hunt a claim, and hunted up and down the river; that coming home
one time he looked down'into the river and saw a large piece of coal;

that they *ient up the river and found more coal, and located there,
taking a claim including this coal, Boblet locating

OD

one side of the

river and he on the other. The land was then unsurveyed. He described, as nearly as possible, indicating on a map or plat the land
claimed, and stated to what points they measured for their lines and
corners, running as nearly as they could a half mile up and down the
river. He intended to take as nearly as possible a square tract. In
answer to the question, " How much time between the first of January,
1870, and the time you left these claims did you and Boblet spend on
them " he answered: " Well, we were up there every once in two or
three weeks." As to the nature and extent of improvements, he testified: "I commenced a log house, and slashed considerable on the
claim; we worked all the time we were there on the claims. I would
work with Boblet and then he would work with me on my place."

In

answer to the question, " What was your intention in regard t claiming and getting title to this land under the laws of the United States "
his reply was: " Our intention was to take it any way we could acquire
it, get title to it. I hardly knew how, but our intention was to get it
just as the government would let us have it." When asked why they
selected this land, he answered: " the coal that was on it; we would
not have selected it for anything else; there might have been a little
of it fitfor garden-enoughfor a small garden probably." In testifying
as to his abandonment, he speaks of being "on the way home" from.
the mine at the time he told McCallister he could have it. He had
already testified that his family was in Seattle.
* It is quite clear that he never established, or pretended to establish,
a residence upon the tract.
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I find from the evidence that the extent of his settlement and improvement was the partial erection of a log cabin, and some slashing on the
tract. When he abandoned said land in September, 1870,he gave whatever ight he had to John S. McCallister-this without consideration,
and without writing of any kind.
McCallister testified that when he went on the land, he found the log
cabin which Richards had partly built; also near it a tree blazed, and
thereon a notice, either with a pencil or cut in, that Richards had takenf
that land. He further testified: "I followed the river up and down,
and found where he had driven a stake above and below his claim;"
further, that he (McCallister) took the claim for his son-in-law,Charles
McCallister, and took what was known as the Boblet claim across the
Cedar river opposite the land in question for himself; that soon thereafter he was away for a few days, and when he returned one Hiram W~il-

son had jumped the claim which he had intended to hold for his son-inlaw; that this occurred before his son-in-law got to the land; that no
attempt was made to put Wilson off; that "he (the son-in-law) just
took the claim opposite mine."
Charles McCallister, the son-in-law,testifies that he never attempted
to make any claim to the land in question, nor to occupy it. There was
a break of several weeks between the occupancy of Richards and that
of Wilson, and was no privity between them.
The evidence further shows that Wilson claimed the land from October, 1870, to about May 10, 1871,when he sold to Thaddeus Hanford.
The latter sold to Collins, the appellee, Jne

27, 1881, and on the same

day Collins applied to enter under the present coal-land law-sections
2347to 2352 of the Revised Statutes. The improvements made by the
different parties during all these years were very limited and consisted
mainly in slashing some of the timber on the tract.
Though it was known at the date of Richards' settlement that the
land was coal land, and it has been known as such ever since, he and

all those who came after him having occupied it for that reason, yet it
does not appear that anything has ever been done in the direction of
operating the mines, or in any way developing the same.
On the other hand, the evidence is quite conclusive to the effect that
nothing has ever been done, or attempted.

The only laws in force at the date of Richards' settlement, relative
to coal lands, were the act of July 1, 1864(13 Stat., 343),and the act of
March 3, 1865 (id., 529). The first provided:
That when any tracts embracing coal beds or coal fields, constituting portions of
the public domnain,and which as 'mines' are excluded from the pre-emption act of
1841, and which under past legislation are not liable to ordinary private entry, it
shall and may be lawful for the President to cause such tracts, in suitable subdivisions, to be offered at public sale to the highest bidder, after public notice of not
less than three months, at a minimum price of twenty dollars per acre; and any
land not thus disposed of shall thereafter be liable to private entry at said minimum.
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The supplemental act of 1865 provided:
That in the case any citizen of the United States, who, at the passage of this act,
may be in the business of bona fide actual coal-mining on the public lands, except on
lands reserved by the President of the United States for public uses for purposes of
commerce, such citizen, upon naking proof satisfactory to the register and receiver
to that effect, shall have the right to enter, according to legal subdivisions, a quantity of land not exceeding one hundred and sixty acres, to embrace his improvements, at the minimum price of twenty dollars per aere.

Richards in his testimony at the hearing states indefinitely that it
was his intention to take the land any way he could acquire it-that
is, just as the government would let him have it.
Did his occupancy of the land give him any color of right or title
thereto

?

Uinder what law, if any, did he acquire any right by his settlement?
It is clear that he could get no benefits under the pre-emption or homestead laws, for those laws specificallyexcept from their operation lands
on which there are known mines.
The coal act of 1864, cited supra, conferred no rights by virtue of settlement, nor until after public offering under authority from the President. This land has never been offered. The act of 1865,in a sense
pre-emptive in its character, conferred upon him no benefit or right, for
*two reasons:

First, he had not at the date of the act engaged in the business of
coal mining on the tract, nor did he at any time so engage.
Second, he was not at the time of his occupancy a citizen of the

United States, as is shown by his own testimony at the hearing.
Had the land been offered at any time subsequent to his settlement,
as provided by the act of 1864, such settlement would under the act
have furnished him no protection and given him no right whatever.
In such case the land would have gone to the highest bidder, and he
could have secured it only by being the highest bidder.
- There can be no color of title in an occupant who does not hold inder any instrument, proceeding, or law, purporting to transfer to him the title, or to give-to him the
right of possession. And there can be no such thing as good faith in an adverse holding, where the party knows he has no title, and that, under the law, which he is
presumed to know, he can acquire none by his occupation. Supreme Court of United
States, in case of Deffebach v. Hawke, 115 U. S., 392.

In view of the foregoing, I am unable to conclude that there was, on

August 13, 1870, any appropriation of the land which could be recognized, or that Richards' mere temporary settlement and squatter's claim
on known coal land, which he shortly afterward abandoned without
having made any substantial improvement, and to which no right or
color of right attached finder the law by virtue of said settle ent, or
otherwise, constituted a claim or right within the meaning of section 3
of the grant to the railroad company.
If it did not, then the tract was public, unreserved land, and as such
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was subject to and included in the withdrawal of August, 1870,for the
benefit of the railroad company.
This view deprives neither Richards nor any following him of any
equity.

None could be claimed for him since he voluntarily abandoned,

without consideration from any source, such claim as he may have
asserted. None could be claimed on the strength of his settlement for
any who followed him as occupants of the land., for between him and

them there was no privity.
Applying the strictest rule of construction against the grantee, I find
nothing in the letter or reason of the law which would justify the exception of the tract in question from the withdrawal of 1870,under the
grant which expressly provided in section 3 thereof, excluding mineral
lands, " That the word ' mineral' when it occurs in this act shall not be
held to include iron or coal."
The tract not having been excepted from the withdrawal for the benefit of the company, on account of Richards' settlement, it becomes

necessary to inquire what effect, if any, did the subsequent settlements
and claims have upon the grantl
As stated in your office decision, the withdrawal of August 13, 1870,
for the main line of road was followed by the withdrawal of August 15,
1873, for the branch line, and by that of June 11, 1879, for the amended
branch line, for the benefit of the same company.

The land in question is within the limits of each and all of said withdrawals.
The main line of road as finally constructed terminated at New
Tacoma, before it reached a point opposite said tract, but this was not
effected until May, 1874. Since the withdrawals of 1873 and 1879 in-

tervene and embrace the tract, it follows that it has been continuously
withdrawn from August, 1870,to the present time, the restoration of
September 1, 1879, applying to and taking effect only upon such lands
as fell tithout the withdrawal for the branch line. This being true, the.
conclusion must be that neither the settlement of Wilson, in 1870, subsequent to the withdrawal of the same year, nor that of Hanford, in
1871,can avail to appropriate the land or except it, out of the withdrawal for the benefit of the company; nor can the application of
Collins to enter inder the coal-land law of 1873 (now sections 2347 to

2352 of the Revised Statutes) be properly recognized.
For the reasons herein given, I must reverse the decision appealed
from, and hold that the tracts covered by Richards? settlement were

not excepted from said withdrawals for the benefit of the Northern
Pacific Railroad Company.
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LAND.

SANDERSON v. TAYLOR,
The sufficiency of residence underthe homestead law is not affected by the fact that
the entryman's house was en a part of the entered land that was subsequently
adjudged to be mineral and excluded from the entry.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, 3tayj 7, 1892.

On the 27th of December, 1881, Edwin Taylor filed his pre-emption

declaratory statement for the W&of the SE and the El of the SW4 of
Sec. 26, T. 6 N., R. 13 E., Sacramento land district, California, alleging
settlement on the 13th of that month. On the 26th of July, 1882, he

made homestead entry for the land, asking the benefit of his residence
thereon

Lnderhis pre-emption filing.

He had resided upon the land for several years prior to his pre-emption filing, and on the 24th of May, 1.884,he submitted final proof,

claiming the benefit of such residence. When he made his final proofhe
relinquished his claim under his entry to a part of the NEI of the SWI,
which was in conflict with the quartz mine of one Reynolds.

After such

relinquishment there were about twenty-three acres of said quarter
section included in the homestead entry of Taylor, which was designated
as lot No. 2.

His proof was protested by one Burt et at., and after a hearing the
protest was dismissed. Upon an appeal to your office,you decided on
the 4th of January, 1887,that the W± of the NW4 of the SE was
mineral land, and not subject to entry under the homestead law. You
also held that his settlement under his homestead entry dated from
December 13, 1881, and that his proof made in May, 1884, was prematurely made, and could not be accepted.

As sufficient time had ex-

pired at the time of your decision, you stated that he would then be
allowed to make final proof for the land in such decision adjudged to be
non-mineral.

From that decision an appeal was taken to the Department where it
was affirmed on the 1st of September, 1888,Taylor being allowed to
make new final proof, within the life of his entry, for that portion of the
land not relinquished by him, and not- found to be mineral by you.
Such proof was made on the 15th of January, 1889,which was accepted
and final certificate issued.
On the 27th of May, 1889, Sanderson petitioned

for a hearing, to be

allowed to make proof that Taylor had not resided upon the land included in his final certificate. You granted such petition, and on the
12th of February, 1890, ordered a hearing which took place on the 3d
of April, 1890, resulting in a decision by the local officers adverse to
Taylor. An appeal was taken to your office, and on the 31st of March,
1891, you reversed the decision of the local officers, accepted the final
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proof of Taylor, and held his final certificate intact. An appeal from
such decision brings the case to the Department.
The fact that the residence and buildings of Taylor were upon the
twenty acres of his entry decided by you to be mineral land, is not disputed. It is also true that on the 4th of January, 1887,when you
rendered such decision, he had resided upon the land covered by his
entry for more than five-years. The farther fact that in your decision
of the date last stated, as also in the decision of the Department upon
appeal therefrom, he was expressly allowed to make final proof for the
land adjudged to be non-mileral, I think disposes of all questions
relating to the validity of Taylor's entry.
As soon as he received notice of that decision of he Department, he
initiated proceedings to acquire title to the land adjudged to be mineral, under the laws relating to mineral lands, and also gave notice of
his intention to make final proof, in pursuance of such decision.

He

did not, however, remove his house from the mineral to the non-mineral
land, he having already resided upon and cultivated the whole tract,
for the full period required by law, before any portion of it was adjudged
to be mineral.
The case of Darragh v. Holdman (11 L. D., 409), presented a similar

question. In deciding that case you held: The evidence shows that
Darragh resided on the land continuously, and having shown good faith,
the fact that his residence was on that portion of the land shown to be
mineral, would not of itself defeat his rights, and his final proof should
not have been rejected. In that case the local officers had rejected it
as in the case at bar, and upon appeal the Department sustained your
decision.

I see no reason for adopting a different course in this case,

and the decision appealed from is therefore affirmed.

HOMESTEAD APPLICATION-IRREGULAR ALLOWANCE.
CALHIOUN v. DAILY.

The irregular allowance of a homestead application for land covered by the entry of
another, and subsequent compliance with law on the part of suh applicant gives
him a right that vill attach on the cancellation of the prior entry to the exclusion of one who then applies to enter but alleges no prior right or equity.

,Secretary Noble to the Commissioner of the General Land Office, M1ay 7,
1892.
On the 20th of December, 1881, Charles A. Jauzig made pre-emption

cash entry for the SE i of Sec. 15, T. 62 N., R. 14 W., at the Duluth
land office, Minnesota, which entry was held for cancellation by you on
the 21st of October, 1886, upon a report of a special agent.

Upon the application of the Minnesota Iron Company, transferee, a
hearing was ordered, on the 20th of January, 1888,which took place on
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the 26th of November, of that year. As a result thereof, said entry was
canceled by you on the 17th of September, 1889, which fact was entered

on the records in the local office,on the 20th of the month. From that
decision, the Minnesota Iron Company did not appeal.
On the 31st of October, 1888, Frank A. Daily filed in the local office

a quitclaim deed, executed by Janzig, as grantor, to said Daily, as
grantee, for the said quarter section, and made application to make
homestead entry therefor. The local officers treated such deed as a
relinquishment by Janzig, and endorsed thereon " canceled by relinquishment, Oct. 31, 1888,"and minuted that fact upon the record in
their office,and accepted and allowed the application of Daily to make
homestead entry for the land, writing across the face thereof the words:
" subject to claim of Minnesota Iron Company, transferee."
The claim of that company to the land, as transferee, was disposed of
by your judgment canceling Janzig's entry, rendered on the 17th of
September, 1889, from which no appeal was taken.

On the 20th of September, 1889,the day on which your judgment of
cancellation was received at the local officeand entered upon the records
thereof, but previous to such receipt and entry, Maria A. Calhoun presented her application to make homestead entry for the land, which was
rejected by the local officers, on account of the pending cash entry of
Janzig, and the prior homestead entry of Daily. Later in the same
day, but after the cancellation of the Janzig entry had been noted on
the record, her application was again presented, and again rejected on
account of Daily's prior entry. From this action on the part of the
local officers, she appealed to your office,and on the 29th of August,
1890,you rendered decision in the case, in which you said to the local
officers: "Your action in rejecting the application of Calhoun is hereby
affirmed, subject to the usual right of appeal. No allegation of fraud is
brought against Daily's entry. Should Calhoun desire to contest the
entry on that ground, she is at liberty to do so, in accordance with the
rules of practice." No such contest was initiated, but an appeal, by
Calhoun, from your decision, brings the case to the Department for consideration.
In her appeal to your officefrom the action of the local officers, the
principal ground of error specified is as follows:
The action of the register and receiver, in accepting the relinquishment of Charles
A. Janzig of a cash entry, and the acceptance of a filing on said land on the same day
by Frank A. Daily, was an error of law, and was wrong and reprehensible.

In her appeal to the Department from your decision, it is alleged that
you erred in affirming the decision of the register and receiver, and in
recognizing the entry of Daily as an appropriation of the land, claiming that such entry was null and void, and that Calhoun, being the first
to apply to make entry for the land after the \cancellation of Janzig's
entry by your order, was the first legal applicant therefor.
Daily was allowed to make homestead entry for the land on the 31st
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of October, 1888, and such entry was followed by due compliance with
law on his part, in the matter of residence, improvements, and cultivation. This, I think, placed him in a different relation to the land, than
he would have occupied had his. application been rejected, and he had
done nothing upon the land required of a homestead entryman. Had
his application been rejected, he could have obtained no relief by appeal, mless he could show that the land was subject to entry at the
date of his application. This was held by the Department in the case
of Goodale v. Olney (13 L. D., 498). In the case of Maggie Laird (ibid,

502), it was held that where an application to make entry for land covered by the existing entry of another was rejected, an appeal from such
action would not have the effect to cause the application to attach on
the cancellation of the previous entry. These cases lay down the rule
to be followed where an improper application to enter is rejected.
A different rule seems to prevail in cases where an improper application to enter is accepted. In the case of Richard Griffin (11 L. D., 231),

where an entry had been erroneously allowed for land within the Sioux
Indian reservation, it was said: " I see no good reason why his homestead entry should not be allowed to remain intact, and take effect from
the date when the land covered thereby beeame subject to settlement,"
and such was the disposition made of the case.
In the case of Thomas et. al. v. Spence (12 L. D., 639), where an im-

proper entry had been allowed for land embraced within an existing
swamp selection, such entry was allowed to stand, and take effect on

the cancellation of such selection. It was therein said: "After the cancellation of the State's selection, the question as to the validity of an
entry made while the land is so appropriated, is one solely between the

government and the entryman, and the entry may be allowed to remain
intact, subject to future compliance with law, unless the allowance of
such entry would be in derogation of the rights of adverse laimants."
Upon the proposition that " a contestant will not be heard to question
the validity of such entry upon the ground that it was invalid when allowed, unless he shows that the allowance of the entry would be in
violation of his rights, or would defeat a prior right or equity," the case
of Meyers v. Smith (3 L. D., 526) is cited in Thomas v. Spence.
The case of Schrotberger v Arnold (6 L. D., 425), held that " during

the existence of an entry the land covered thereby is not subject to
appropriation by another," but it also held, that "an entry though
made when the land was not subject to appropriation on removal of the
bar, may be allowed to stand intact."
Applying the doctrine of the cases cited, to the one at bar, and I
think the conclusion reached is, that the allowance by the local officers
of the application of Daily to make homestead entry for the land, followed by due compliance with law on his part, in the matter of residence, improvements, and cultivation, constitute a claim which attached
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on the cancellation of the prior entry of Janzig, to the exclusion of the
right of Calhoun who subsequently applied to make entry therefor,
and that she will not be heard to question the validity of such improperly allowed entry, unless she shows that the allowance of said entry

is in violation of her prior right or equity.
There is no such showing i the case, as she claims no right or equity

in the land whatever, prior to the presentation of her application to
make entry therefor, ol the 20th of September, 1889. This was three
days after the rendition of your judgment of cancellation of Jauzig's
entry which was made on the 17th of that month, and took effect that
day, as was held i Perrott v. Counick (13 L. D., 598), without regard

to the time when such judgment is noted of record in the local office."
There are no disputed questions of fact in the case, and the good
faith of Daily is not in issue, nor are any acts of bad faith ol his part
alleged or established. For the reasons stated, and in view of the
authorities cited, the decision appealed from is affirmed.

PRACTICE-RULE TO SHOW CAUSE, ETC.-DESERT

ENTRY.

WILLIAM S. POWELL.
Under a rule to show cause why an entry should not be canceled, time should not
ran as against the entryman while the local officeis closed.
Equitable action may be taken on a desert entry made on final proof submitted after
the expiration of the statutory period, where the delay is satisfactorily explained, and no adverse claim exists.

First Assistant Secretary Chandler to the Comnissionerof the General
Land Office, lay 7, 1892.

On the 27th of August, 1886,William S. Powell made desert land
entry for lot 2, the N j of the SW 1, the SE 1 of the NE 4 and the
SE

of See. 7, and the N

of the NE 1 of See. 18, T. 15 N., B. 16 E.,

Helena land district, Montana.
On the 13th of October, 1890, you advised the local officers that the

statutory feriodfor the reclamation of the landhad expired, anddirected
them to give notice to Powell, and other parties similarly situated, under circular of Algust 28, 1880, and in accordance with circular of
October

28, 1886.

On the 13th of November, 1890, the local officers advised you that on

the 29th and 31st of July, 1890,the parties in said letter named, one of.
whom was Powell, had been notified to show cause within ninety days,

why their entries should not be canceled for failure to make final proof
and payment within the statutory period.
On the 26th of November, 1890, you advised the local officers that the

entry of Powell had been canceled that day, and directed them to note
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the same on their records. From that direction and decision Powell
appeals to the Department.
He bases his appeal upon the ground that the cancellation was made
before the expiration of the ninety days from the date of service of notice upon him. In explanation of this he shows that the United States
land office at Helena was closed on October 15, 1890, for all business

from the new Judith land district, in which Powell's claim was located,
and the office at Lewistown, in such district, did not open until November 26, 1890.

He attempted to " show cause" at the new officewithin the ninety
days, as required, but was unable to do so, owing to the fact that the
commission of the receiver bad not been received, and the officewas
not then legally opened. He made his showing the first day the office
was open for business, and he insists that the time between the closing
of the officein Helena, and the opening of the officeat Lewistown should
not be included in the ninety days allowed him by the notice.
The cause shown by him was in the form of a corroborated affidavit,

in which he stated that the reason final proof on said entry was not
made within the required time was because the entire seasons of 1889
and 1890were so extremely dry that all the streams in that section
were greatly diminished in the volume of their water flow, and many
of them entirely dried up. He also showed that he had constructed a
main ditch, eight miles in length, from the Judith river. at a cost of
fifteen hundred dollars, and lateral ditches covering each and every
legal subdivision, and that the main and lateral ditches are of a capacity sufficient to thoroughly irrigate and reclaim the land included in his
entry. That he has water rights in the waters of the Judith river sufficient for that purpose, but that since Jly 1, 1889,he has only been
able to secure one hundred inches of water from that source, when he
was entitled to five hundred inches, which was an abundance to thoroughly irrigate and reclaim the land.
Upon this showing he asked for'further time within which to make
his final proof and payment. This application was forwarded to you
by the local officers, from the Lewistown office on the 28th of Novem-

ber, 1890, with the recommendation that he be allowed more time in
which to make proof.
On the 15th of December, 1890, you informed the local officers that

the entry of Powell had been canceled by you before the receipt of his
application, and you- directed them to inform him that you were not
authorized by law to grant an extension of time for the reclamation of
the land, and as the entry had already been canceled, you could afford
him no relief in the matter.
I am clearly of the opinion that the time during which there was no
land office open before which Powell could make his showing, should

not be included within the ninety days allowed him for showing cause
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why his entry should not be canceled. After the 15th of October, 1890
he could not make such showing at the Helena office, and the office at
Lewistown was not opened for business so that he could make it there
within the required ninety days. He applied there within that time,
and made his showing at the earliest possible day thereafter. Deducting the time during which there was no office open before which he
could show cause, from the ninety days allowed him for that purpose,.

and it is seen that he was in time, and that the decision of cancellation
was rendered prematurely.
In the case of George W. Mapes (9 L. D., 631), it was said: "It is,

true that there is no authority for granting an extension of time in
making final proof in desert land entries, but the Department will, in
the absence of an adverse claim, give an equitable consideration to final
proof submitted after the expiration of the statutory period, if the delay is satisfactorily explained." In support of this position the cases of
Richard A. Ballantyne (3 L. D., 8) and Oscar Cromwell (8 L. D., 432)
are cited. The same views were expressed in Alexander Toponce (4 L
D., 261) and in Riley Garrett (7 IL.D., 79).

It seems to me that the facts set out in Powell's affidavits of November 3, 1890, and the one which accompanies his appeal, both of which

are duly corroborated, show that he made his entry in good faith, and
that he endeavored to comply with the law, and was only prevented
from doing so by the extreme and unusual dryness of the seasons of
1889 and 1890. Having expended so much money in attempting to reclaim this tract, it seems harsh and inequitable to arbitrarily hold his
entry for cancellation. Only the government and the entryman are interested and justice indicates that he should be given a fair chance to
comply with the law.

The rules 29 and 30 of the additional rules of equitable adjudication,
of April 28, 1888 (6 L. D., 799) provide for the submission of the final

proof in certain cases to the board of equitable adjudication after the
expiration of the statutory limit.

This seems to be a case provided for

by such rules, and
I think, therefore, that the said entry, there being no adverse claim, should be reinstated, and that the local officers be directed by your officeto allow the claimant,
within ninety days notice hereof, to make payment for the land and proof of reclamation of the lands covered byhis entry, and also proofbringing said entry within
the purview of rule 30, aforesaid, when the same will be submitted for confirmation
to the board of equitable adjudication. See case of Joseph Himmelsbach (7 L. D.,.
247).

That was the language used in concluding my decision in the case of
George W. Mapes, sulpra,and I make it a part of my decision in the
case at bar, and modify the decision appealed from accordingly.
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PRACTICE-APPEAL-INTELOCUTORY

ORDER.

PUESCHELL V. COWGILL.
An appeal will not lie from an interlocutory order of the General Land Office.

Secretary Noble to the Commissioner of the General Land Offce, May 7,
1892.
I am in receipt of a inotion to review departmental decision of December 5, 1891 (unreported), in the case of Edward A. Pueschel] . C. C.

Cowgill and to re-instate and promulgate the departmental decision of
October 21, 1891,in the same caserecalled by the decision of December
5, 1891.
The tract involved in this case is the S.W. 4 of section 6, T. S. 30, R.

29 E., Visalia, California, and the motion above mentioned is made by
counsel of Cowgill.

The necessary facts to the determination of the questions raised by
the motion are as follows:
One Thomas A. Means made a timber culture entry for the tract in
question in 1876.
On October 28, 1887, Herman C. Pueschell

who was a brother of

the plaintiff in this ease initiated a contest against said entry and applied to make timber clture entry for said land; a hearing was had
and it was adjudged that Means had not complied with the law.
The entry was held for cancellation by

you

on December 1, 1888; con-

testant died on February 11,1888. Before the entry had actually been
canceled in accordance with your judgment of December , 1888,
Means' relinquishment

was presented by Cowgi]l and he was allowed to

enter the tract; on the same day Edward A. Pueschell applied to enter
the tract; his application was rejected because subsequent to that of
Cowgill.

He appealed from said rejection to you and on May 21 1890,

you affirmedthe action of the register and receiver which was adverse
to Puesehell and he did not appeal from such judgment. Among other
things in said judgment you instructed the local officers as follows:
You will advise the heirs of Herman C. Pueschell, or such of them as may be
known to you, that upon their presenting an application to enter, in lieu of the
one which is lost, and making the necessary affidavit and payment, that Cowgill
will be called on to show cause why his entry should not be canceled for conflict

therewithCowgill appealed from this portion of your judgment, and on December 5, 1891,it was dismissed because the order from which he appealed
was held to be an interlocutory order resting in your discretion and
not a final judgment from which an appeal will lie to this Department
under rule 81 of the rules of practice.
Cowgill did not appeal from your judgment of May 21, 1890,but only
from the order made in connection therewith; that order was clearly
interlocutory in character; it did not dispose finally of any of his rights,
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in act your Judgmueatwas favorable to him and your order directing
the local officers to notify certain heirs how they might yet get their
alleged claims passed upon by the proper authorities was one from
which he was not entitled

to appeal.

The iuotion before me has been

examined and duly considered; it imustbe and is hereby denied for the
reasons above given.,

INDIAN LANDS-ACT OF .TANUARY14, 1S9.
MILLE

LAC LANDS.

The lands formerly occupied by the Mille Lao Indians are not subject to disposition
under the general land laws but under the special provisions of the act of January 14, 1889.

Seeretary loble to the Comitssioner of the GeneralLand Qfigce,April
22, 1892.
By letter of March 12, 1892, you ask to be instructed as to the dispo-

sition of the lands formerly occupied by the Mille Lac Idians calling
attention at the same time to departmental letter of January 21, 1891,
stating that "the Mille Lac lands should be disposed of as other publie lands under the general laws," and to the decision of September 3,
1891, in the ease of Northern Pacific R. R. Co. v. Walters (13 L. D.,

230), wherein it was held that said lands were to be disposed of under
the provisions of the act of January 14, 1889,(25Stat., 642).
Under date of January 20, 1891,your officesubmitted an estiwate of
the cost of completing surveys within the Chippewa Indian Reservations in Minnesota and included therein an item of $4,000for the Mille
Lac lands. As to this item it was said in that report:
In reference to the views of the Hon. Secretary of the Interior expressed in his
decision of the 9th instant, case of Amanda J. Walters et at., and G. W. M. Read t
al., a doubt is suggested as to whether the lands in the Mille Lac reservation are to
be disposed of under the provisions of the act of January 14, 1889(25 Stat., 642), or
as other public lands under the general laws. If the latter, the amount estimated
therefor in the foregoing may be omitted, and in reference to this point I request
that I may be specifically instructed.

The answer made to this request by said letter of January 21, 1891,
is as follows:
In reply you are informed that as the departmental decision of 9th instant held,
"that the lands upon which the Mile Lacs have enjoyed the favor of residence,
so long as they should not interfere with the whites, is equivalent to a declaration
that this favor or license did not amount in effect to a 'reservation' of these lands
upon which the Mille Lacs could take allotments," etc.,
the Mille Lac lands should be disposed of as other public lands under the general
laws, and consequently will not be surveyed under the act of January 14, 1889.

Afterwards the question as to the status of the lands within the
former Mille Lac Indian Reservation came up in the case of Northern

Pacific R. R. Co. v. Walters, supra, and was quite fully discussed in

14561-VOL
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the decision rendered in that case. This decision is not only the later
expression of the Department, but was rendered in a case where the
status of these Mille Lao lands was the specific question presented to
be decided. This later decision must prevail, and you will therefore be
governed thereby in the disposition of said lands.

RUCKER ET AL

. KNISLEY.

Motion for review of departmental decision of January 28, 1892, 14
1. D.) 113, denied by Secretary Noble, May 2, 1892.

APPLICATION TO ENTER-SECTION

5, ACT OF MARCH , 1887.

STEBBINS V. CROKE.
The pendency of an apliication to enter, at the passage of the act of March 3, 1887,
does not except the land embraced therein from the operation of said act.
The right to perfect title under section 5, act of March 3, 1887,is intended for the
protection of those who have in good faith paid their money for a title believed
by them to be good, and the mere fact that a purchaser holds under a quit claim
deed does not exclude him from the benefits of said section.

Secretary Noble to the Commissioner of the General Land Office,May
6, 1892.

Ihave consideredthe case of orenzoD. Stebbinsv. ThomasB. Croke,
involving the NW.

of See. 33, T. 2 S., R. 67 W., Denver, Colorado,

on appeal by Stebbins from your decision rejecting his application to
make homestead entry for said land.
Counsel for Stebbins moved to dismiss the case for the reason,
1. That no jurisdiction has been obtained in this cause by reason of failure to
serve all parties in interest.
2. That it does not appear from the record that the original settler, William Purcell, who filed his pre-emption declaratory statement for said land, the same being
number 2098,has been notified to assert his rights within a reasonable time fixed
by the Secretary of th6 Interior as prescyibed by the third section of the act of
March 3, 1887.

Section 3 of the act of March 3, 1887 (24 Stat., 556) is as follows:
That if, in the adjustment of said grants, it shall appear that the homestead or
pre-emption entry of any bona fide settler has been erroneously canceled on account
of any railroad grant or the withdrawal of public lands fom markets such settler
upon application shall be reinstated in all his rights and allowed to perfect his entry by complying with the public land laws: Provided, That he has not located
another claim or made an entry in lien of the one so erroneously canceled: And provided also, That he did not voluntarily abandon said original entry: And provided
further, That if any of said settlers do not renew their application to be reinstated
within a reasonable time, to be fixed by the Secretary of the Interior, then all such
unclaimed lands shall be disposed of under the public land laws, with priority of
right given to bona fde purchasers of said unclaimed lands, if any, and if there be
no such purchasers, then to bonafide settlers residing thereon.
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The records show that William Purcell filed a pre-emption declaratory
statement for the tract April 14, 1866,alleging settlement January 14,
1866.

There is no evidence that he ever was a bona fide settler on the.
land, his filing was never canceled either erroneously or otherwise, and

in the absence of evidence to the contrary, it is but reasonable to assume, that if he ever was a settler on the land his abandonment of the
same was voluntary, hence there is no ground for assuming that Purcell falls within the term of the statute. Neither he nor any one claiming under him, nor any one representing him is a party to the present
proceeding.

The motion is accordingly denied.
The material facts in the case are as follows: The tract of land involved is situated within the limits of the grant to'the Denver Pacific,
now known as the Union Pacific Railway Company, which grant took
effect August 20, 1869; said tract of land was, however, excepted from
the operation of the grant by the pre-emption filing of William Purcell.
(n June 15, 1885, George, C. Cook made application to enter the tract

under the timber-culture law. This application was rejected by the
local officers for the reason that the tract was within the limits of the
grant to the railroad company. Cook appealed, andpenclig the same,
Thomas B. Croke filed a protest against the application of Cook, alleg-

ing that he was a purchaser of the land under title from the railroad
company, and that he should either be allowed to enter the land under
the general land laws, or purchase it nder the act of January 13,1881.
On October 15, 1888,you held that the tract was excepted from the
grant to the company by reason of the pre-emption filing of Purcell,
and that should said decision become final, the respective applications
of Cook and Croke would be duly considered. On appeal by the company this decision was affirmed by the Department on June 24, 1890.
In the meantime, on April 4, 1889,Lorenzo D. Stebbins applied at the
local officeto make homestead entry for said tract, and on the rejection
of his application by the local officers, he appealed; and on February
1, 1890, Thomas. B. Croke made application to purchase the land in
question nder the provisions of the fifth section of the act of March
3, 1887. On March 22, 1890, George C. Cook executed a relinquish-

ment of his right, title and interest to the tract in qestion under his
timber-culture application and withdrew the same and dismissed his
appeal from its rejection by the register and receiver, and this relinquishment was filed in the local office September 29, 1890.

After a hearing at the local office as to the respective right of Stebbins to enter the land under the homestead law, and of Croke to pur-,
chase under the act of March 3, 1887,the local officers rejected the
application of Stebbins; on appeal you affirmed their decision and
allowed Croke to purchase.
Stebbins has appealed.
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Qroke bases his application to purchase upon the fifth section of the
act of March 3, 1887 (24 Stat., 556), which provides:
That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of
its grant, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed in the grant, and being coterminons vith the constructed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall
issue therefor to the said bone fide purchases, his heirs, or assigns: Provided, That
all lands shall be excepted from the provisions of this section which at the date ot
such sales were in the bone fide occupation of adverse claimants under the pre-emption or homestead laws of the United States, and whose clains and occupation have
not since been voluntarily abandoned, as to which excepted lands the said pre-emption and homestead claimants shall be permitted to perfect their proofs and entries
and receive patents therefor: Providedfurther, That this section shall not apply to
lands settled upon subsequent to the first day of December, eighteen hundred and
eighty-two, by persons claiming to enter the same under the settlement laws of the
United States, as to which lands the parties claiming the same as aforesaid shall be
entitled to prove up and enter as in other like cases.

It has been finally determined by this Department that the tract in
question was excepted from the operation of the railroad grant.
At the hearing Croke established the fact that the tract in dispute
was coterminons with the constructed parts of the road; that it was
sold by the company as a part of its grant in 1869 or 1870, to Amos

Bissell under whom he (Croke) claims; that at the date of the sale to
Bissell, and at the date of the sale to Croke the tract was not in the
bona fide occupancy of adverse claimants under the pre-emption or
homestead laws; that it was not settled upon subsequent to December
1, 1882, and prior to March 3, 1887, by any person or persons claiming

the right to enter the same under the settlement laws; that he (Croke)
was a native born citizen of the nited States, and finally that Bissell,
uder whom he claims, was a bona fide purchaser from the company,
and I think the evidence is also satisfactory that Croke himself, was a

bonafide purchaser from Bissell, as that term is employed in the act in
question.
Thus under the law and the instructions issued thereunder by this
Department

(8 L. D., 348), it would seem, the right of Croke to pur-

chase the the tract in dispute, must be recognized.
It is earnestly contended, however, by counsel for Stebbins, that said
tract of land was excepted from the operation of the act of March 3,
1887, by the application of George C. Cook, made June 15, 1885,to
enter the same under the provisions of the timber-culture law, which
application was pending on appeal at the date of the passage of said
act, and segregated the tract from the mass of the public domain, so
that the act could not be construed to embrace or operate upon it.
This proposition is based upon that well established principles of law
That whensoever a tract of land shall have once been legally appropriated to any
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purpose, from that moment the land thus appropriated becomes reserved fom the
mass of public lands, and that no subsequent law or proclamation, or sale would be
construed to embrace it or to operate upon it, although no reservation were made

of it.

In the leading case of Wilcox v. Jackson (13 Peters, 498) and in the
other cases cited by counsel, the facts were that the tracts of land
under consideration, had been expressly appropriated for a specific
purpose under a law of Congress, or in accordance with law.

In the adjustment of claims which arise under the administration of
the public land laws, this Department holds,
That an application to enter pending an appeal is equivalent to an entry only so
far as the rights of the applicant

are concerned.

Richards r. MIcKenzie (13 L. D., 71).

The enforcement of this principle is necessary in order that there may
be an orderly and correct disposition of the various claims which are
presented to the Department for adjudication under the various existing
laws providing for the disposal of the public domain; but never has it
been asserted that a mere application to enter a tract of land, which
application was subsequently withdrawn, could operate to segregate a
tract of land from the mass of the public domain or exclude said tract
from the operation of a law of Congress passed during the pendency of
such application.
An entry creates a segregation of land by operation of law, and while
thus segregated, no law can operate upon it.' An application to enter
preserves the rights of the applicant, to the tract applied for, and to the
end that these rights may be thus preserved, the Department rules
that said tract of land shall be reserved from other appropriation by any
opposing applicant, in this sense only is a reservation or segregation
created by au application. I am of the opinion therefore, that the contention of counsel, that, the tract in question was not subject to the operation of the act of March 3, 1887, can. not be successfully maintained.

It is contended that Croke, who purchased the land in 1886,was not
a bonafide purchaser as contemplated by the statute. He purchased
from Bissell, while the question of the title of the railroad company was
pelding before this Department. He paid a valuable consideration,
nearly $1,500,for the land, which was considered a fair price at that
time, and he has expended large sums in improving the same.
Bissell, who purchased from the railroad company, transferred the
land to Croke by quit claim deed. On this point he (Bissell) testifies,
that his deed from the railroad company was not a warranty deed;
that he had no patent for the land, and that he wanted to give the
same title that he had received; he says: "I told Croke I wanted to
give you the same title that I got from the railroad, if I had a warranty
deed, I would give you a warranty deed."
Croke testifies as follows:
Q. At the time you purchased this land fiom Mr. Bissell had you any knowledge
or information leading you to believe that the lands had not been purchased by him
in good faith from the Denver Pacific Railroad?
A. No. sir.
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Q. If you had had any knowledge or information that the road did not have the
title would you have bought these lands?
A. No, sir; I most assuredly would not.
Q. Did yon know or had you heard at the time you bought these lands that land
grant lands were involved or the title of the railroad, by any decision of the Department?
A. No, sir; but I learned soon afterwards though.

In support of his contention that a " holder undar a quit claim deed
can not claim as a bona fide purchaser," counsel for Stebbins cites the
case of Baker v. Humphrey (1.01U. S., 494).

The material facts in that case are these. Scott conveyed the premises to Chapman, taking from him a mortgage for the amount of the
purchase money, $3,500. Chapman did not take possession of the prem.-

ises. Scott afterwards assigned the mortgage to Sammons. Sammons
conveyed the premises, with warranty to Belote. From Belote there
was a regular sequence of conveyance down to Baker, the complainant.
Chapman lived near the property for years and knew that Sammons
and others were in adverse possession and claimed title but ever
claimed or intimated that he had any title himself. Baker entered into
a contract with Hurd and Smith to sell and convey the premises to them
for the sum of $8,000:. Baker employed Wells S. Humphrey, an attorney, to draw the contract. ilurd and Smith took possession nder the
contract, and employed the same attorney Humphrey, to procure an
abstract of title, who in examining the title found there was no deed

from Chapman. He therefore sought out Chapman and by representing to him that the object was to protect the title of clients, procured
Chapman to execute a quit claim deed of the premises to George P.
Humphrey,

a brother of the attorney, for the sum of $25. George P.

Humphrey, the grantee, knew nothing of the transaction until some
time afterwards. An action of ejectment was instituted in his name to
recover the property. Baker tendered him $25, the amount he had
paid for the deed and offered to pay any expense incurred in his procuring it and demanded a release. He declined to accept or convey.
The prayer in the bill was, that the deed to George P. Humphrey be
decreed to be fraudulent, and to stand for the benefit of Baker.
It was with these facts before it that the supreme court, speaking
through Justice Swayne, used the following language:
Chapman conveyed by a deed of quit-claim to the attorney's brother. The attorney procured the deed to be so made. It was the same thing in the view of the law
as if it had been made to the attorney himself. Neither of them was in any sense a
bona fide purchaser. No one taking a quit-claim deed can stand in that relation
May v. Le Claire (11 Wallace,

217).

It will be observed that the court held that the deed which was procured by the person who held the position of confidential attorney both
to the grantor, and to the party for-whose benefit the deed was represented to have been made, although in the name of his brother, was the
same as though it had been made in his own name, and it was well said
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that he was not a bonafide purchaser, and the further statement that
"No one taking a quit-claim deed can stand in that relation," was cer
tainly true as applied to this transaction; but is there good reason to
think that this detached sentence was adopted by the court as an unqualified legal proposition? The authority cited by the Associate Justice in support of the proposition announced was May v. Le Claire (11

Wallace, 217),and in said case the decision of the court was announced
by the same justice nine years before.
In this case the coart say:
On the 27th of July, 1859,Dessaint conveyed by a deed of quit-claim to Ebenezer
Cook. The evidence satisfies us that Cook had full notice of the frands of Powers
and of the infirmities of Dessaint's title. Whether this were so or not, having acquired his title by a quit-claim deed, he cannot be regarded as a bonfldie purchaser
without notice. In such eases the couieyacoepassed the title as the grantor held it,
and the grantee talkes only what the grantor could lawfully convey. Cook occupied
the same relations to the property as Dessaint, his grantor.

The authority cited for this proposition was Oliver v. Piatt et at. (3

Howard, 363), and we must turn to that case as the foundation for these
decisions. The unanimous opinion of the conrt, in thelast cited case,
was announced by Justice Story with that clearness of statenent, and
careful regard for the meaning of words and of phrases, which so distinguish the writings of that profound jurist.
The material facts which led up to the discussion are these: Williams,
who had purchased certain premises by quit-claim deeds from Oliver,
alleged that he (Williams) was a bonafide purchaser for a valuable con-

sideration without notice. The court found that Oliver held the premises in question in trust for others, and that if Williams did not actually
know this fact (which was more than probable) that he was, from the
knowledge he did possess, put upon inquiry in relation to the matter;
the court say:
And the only reasonable conclusion seems to be that he was in as full possession of
all the facts as were his partners, Oliver and Baum. Another significant circumstance is, that this very agreement contained a stipulation that Oliver should give a
quit-claim deed only for the tracts; and the subsequent deeds given by Oliver to him
accordingly, were drawn up without any covenants of warranty, except against
persons claiming nder Oliver, or his heirs and assigns. In legal effect, therefore,
they.did convey no more than Oliver's right, title and interest in the property; and
under such circumstances, it is difficult to conceive how he can claim protection as
a bonafide purchaser, for a valuable consideration, without notice against any title
paramount to that of Oliver, which attached itself as an nextinguished trust to the
tracts.

I am clearly of the opinion that the true doctrine on this point is thus
clearly stated by Justice Story, and in effect, followed in the case of
May v. he Claire, sitpra.

One who holds under a quitclaim deed, takes all the interest his
grantor had, and may be a bonafide purchaser, as against all who do
not claim by a title paramount to that of his grantor. This definition
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is, I think, fully sustained by the language of the court in the case of
Dickerson v. Colgrove (100 UT.S., 578), in which it is said:Chaulcy conveyed.to the plaintiff in error by deed of quitelaim. He is not, therefore, abonafidepurchaser.
Morton and the defendants were in possession. For
both these reasons, he tool whatever title he acquired subject to all the rights, legal
and equitable, of Morton and of the defendants who deraigeied their titles from the

latter.

Applying this rule to the case at bar, we find that Croke took all the
interest of Bissell; that no one claims by any title paramount to that of
Bissell; that in the absence of the provision contained in the act of March
3,1887, neither Bissell nor Croke -an claim any right or title to the land,
but by the provisions of that act, Bissell (who was without the shadow
of a question a bonafide purchaser from the railroad company), or his
grantee, Croke, has the right to purchase the land in question in the
absence of an adverse right created by statute, and no such adverse
right exists i the present instance.
The homestead claim of Stebbins was not initiated until April 4, 1889,
hence he is not protected by the second proviso of the fifth section of
the act of March 3, 1887, (Chicago, St. Paul, Minneapolis and Omaha
Railway Company, 11 L. D., 607).

It was evidently the intention of Congress, by the act of March 3,
1887, to protect those parties who had, in good faith, purchased land of
the railroad conpany believiag that the company had, by virtue of the
grant made by Congress, the right to sell said land.
All of the lands embraced within the provisions of the act, were
lands to which adverse claims existed at the time the grant took effect
and were therefore excepted from the operation of the grant, and the
railroad company had no right to sell the same, it had no title to convey henceif we apply the strict rule of caveat emptor, if we hold that
in order to be a bonalide purchaser one must have made due inquiry as
to the validity of the title of the company to the tract sold which inquiry carried to its full extent would have disclosed the fact that the
tract sold was exempted from the grant and did not pass to the compatty, we must hold, as a logical result of the contention, that there
could be no such one as a bonafide purchaser.
Such a result would be
equivalent to asserti g that the act of March 3, 1887, was an absurdity,

and without meaning. This can not be assumed. On the contrary, it
must be assumed that Congress intended to accomplish what a fair and
reasonable interpretation of its language will accomplish, viz., the
protection of those, who had in good faith, paid their money for a title

which they believed to be good. I the case at bar I think there can
be no question as to the right of Bissell to purchase under the act.
But is there anything to indicate that it was the intention of Congress
that the right to purchase must be confined to the one who had originally purchased from the company?
The use of the words heirs and assigns clearly negatives such an idea.
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It was the intention that one who stood in the place of the original
purchaser, either by heirship or by assignment, should have the same
right.
After a very full and careful consideration of the case, I am of the
opinion that your decision is correct and the same is affirmed, and the

papers in the case are herewith returned.

TOWN SITE PLAT-SECTION

CANADA

H.

22, ACT OF MAY 2, 1890.

THOMPSON

ET AL.

A townsite plat submitted for approval under the second proviso to section 22, act

of May 2, 1890,should show accurately the size of all lots, the width of streets
and alleys, the correct measurement and location of parks andreservations, and
the exterior boundaries should be indicated in coniformity with the lines of the
public survey.
In case of an addition to a townsite the streets must conform to the streets already
established, and this fact must be stated in the surveyors affidavit.

Acting Secretary Chandler to the Commissioner of the General Land Office,
May 9, 1892.

I am in receipt of your letter of March 24, 1892, transmitting

plats

in triplicate filed by Canada 13.Thompson and Jacob U5.Shade, showing a portion of the public domain which each one applied to enter as
a portion of the townsite of Hennessey, Oklahoma, under the provisions of the second proviso to section 22 of the act of May 2, 1890, en-

titled " An act to provide a temporary government for the Territory of
Oklahoma, etc.

Also the evidence filed in support of their respective

applications.
You recommend that the plats be approved.
The evidence filed in support of the application, appears to be suffi-

cient, but in my opinion, neither of the plats is correct.
It is of the utmost importance that all plats of towusites or portions
of townsites, should be strictly correct and accurate. The size of each
and every lot should be stated, and if the lot is irregular in shape, the
width at each end should be indicated; the width of each street and
alley should be marked, and the correct measurement of the reservations and parks indicated; the exterior boundaries should be indicated and said boundaries must conform to the lines of the public
surveys.
The plats before me are more or less defective in all the above mention ed particulars.

Whenever an addition is made to a town already in existence, as in
the present instance, the streets must conform to the streets already
established, and this must be stated in the affidavit of the surveyor.
The affidavit of the surveyor should also contain a statement of what
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tract of land is surveyed as the townsite or portion of the townsite,
also that the tract reserved as a public park, contains the requisite
amount of land. In a word, the affidavit of the surveyor should contain a fll, correet and intelligent statement of what is shown on the
plat.
The affidavit of the party applying to make the entry should embrace
the statement that the application to enter the described tract of land
as the towusite, or as a portion of, or addition to, the townsite of
is made under the provisions of the second proviso to section 22 of the
act of May 2, 1892, entitled "An act to provide a temporary govern-

ment for the territory of Oklahoma,'' etc., that all streets, alleys, parks
and reservations are dedicated to public use and benefit, and that the
plat is correct according to the survey made by the proper surveyor.
The plats in question are herewith returned to be corrected as above
indicated, and you will inform the local officersof the requirements necessary in plats to be filed in the future.

LA-Eim

v. SHERMAN.

Motion for the review of departmental decision of September 3, 1891,
13 L. D., 289, denied by Secretary Noble, May 9, 1892.

LOCAL OFFICE-CONTEST-SIMULTANEOUS
NICHOLS

APPLICATIONS.

ET AL. V. DARROC1H

No rights are acquired under an affidavit of contest presented while the local office
is closed for the transaction of all business requiring the joint action of the
officers.

The right to proceed against an entry should be awarded to the highest bidder where
two applications for such privilege are filed simultaneously.

rirst Assistant Secretary Chandler to the Commissioner of the Gen~eral

Land Office, May 10, 18 9 2 .
j f
I have examined the appeals by Josephine Nichirs-and Michael J.
Barrett from your decision of February 6, 1891,holding that the right
to contest the timber-culture entry of Johnson K. Darroch for the
-X

SW.

Sec. 14, T. 140 N., R. 64 W., Fargo, North Dakota, should be

awarded to the highest bidder.
It appears that the contest of Mrs. Nichols was first presented June
47 18907but no business was then transacted, because the register had
been directed to keep office open for information only, and to transact
no business requiring the joint action of both officers,the receiver having become insane.

On July 28, 1890, when the office was again opened

for business, the affidavit was again presented, simultaneously with the
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affidavit of contest against the same entry by Barrett. The local fficers issued notices upon both affidavits, but held that the affidavit of
contest of Mrs. Nichols, having been presented June 4, 1890,while the
office was closed for business, was superior to that of Barrett's.

You

reversed their decision,holding that Mrs. Nichols could acquire no right
by the presentation of her affidavit while the local officewas not open
for business, requiring the joint action of both officers, and being presented simultaneously with the affidavit of Barrett after the officewas
open for business, the right of contest should have been awarded to the
highest bidder.
There was no error in this ruling. See Johnson v. Velta, 14 L. D.,.
316.

Your decision is affirmed.

IHOMESTEAD CONTEST-RESIDENCE-MILITARY

ROSIN

SERVICE.

. STARnx.

Proof of abandonment covering a period subsequent to the term of residence required
of a homesteader does not warrant cancellation of the entry; and, in determin-ing whether the charge of abandonment will lie, the claimant's military service
may be computed as forming a part of the requisite residence.

First Assistant Secretary Chandler to the Commissioner of the Generat
Land Office, May 11, 1892.

On June 22, 1885, Joseph B. Starks made homestead entry of the
NB. of Sec. 13, T. 123 R. 74, Aberdeen land district, South Dakota.
On March 28, 1890, John Rosin filed affidavit of contest against

said entry, on charge of abandonment for six months before date of
said affidavit-also abandonment forone year prior to said date.
Notice was given by publication, but defendant did not appear at thedate set for the hearing.

The local officers found, from the evidence

adduced by the contestant, that the entry " had been abandoned by theclaimant for more than six months since the date of said entry and
next prior to the service of notice herein," and recommended that theentry be canceled.
A registered letter containing a notification of the decision wassent
to the entryman's last known address, but was returned " uncalled for."
The record in the case was transmitted to your office,whereupon, you
reversed the judgment of the local officers, upon substantially the following ground:
In an affidavit filed with his entry papers he showed that he had
served in the federal army one year, seven months, and twenty-fourdays. He was, therefore required to show residence on the tract forthree years, four months, and six days-which period expired October
28, 1888. The contest affidavit filed March 28, 1890, alleging abandon-
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ment for one year next prior to that date, would cover a period commencing March 28, 1889. As he was under no legal obligation to re-

side upon the tract after October 28, 188S,the proof of his abandonment afterward was not considered sufficient ground for the cancellation of the entry.
The contestant appeals to the Department, upon numerous allegations of error, accompanied by corroborated affidavits setting forth that
the entryman never at any time resided upon or cultivated said tract.
It is not necessary to state what the decision might be if the contest
affidavit bad contained the allegations found in the affidavits accompanying the appeal; but the decision must be based upon what was
alleged in the affidavit of contest and proved at the hearing; and as
nothing was proved or alleged that constituted sufficient cause for can-

cellation, your decision of April 13, 1891, dismissing the contest is
affirmed.

(Davis v. Fairbanks,

9 L. D., 530.)

This does not preclude the filing of another affidavit of contest, if
sufficient basis should be found for the same.

STORAGE RESERVOIR-NATURAiL

LAKE.

Jnxhvs M. HOGE.
A natural lake can lot be appropriated for reservoir purposes.

Acting Secretary Chandlerto the Commissionerof the GeneralLand Office,
iiiay 11, 1892.

I am in receipt of your letter of April 30, 1892transmitting the map
in duplicate of the "Haley and Hoge StorageDitch,"andalso the map
in duplicate of James M. Hoge's three storage reservoi's, filed in the
local land office at Cheyenne, Wyoming.

It appears that this ditch extends from a point on the east bank of
the Big Laramie River in the NW 4 of SE 4 of Sec. 28, T. 14 N., R. 75
W., from which initial point the section corner common to sections 21,
22, 27 and 28 bears N. 78 35 E., 1730 feet distant, thence to a point on

the line between NW I SE 4 and SW

-

NE 4 of See. 17, T. 15 N., R. 73

W., 6th P. M., from which terminal point the corner common to sections
177 18, 19 and 20 bears S. 49 25 W. 4246 feet, the length of said ditch
being 21.44 miles.

The survey, map ad field notes of this ditch seem to be in all respects
in conformity to law and the regulations of the Department, and the
same, excepting the location of the reservoir sites, is approved, as you
recommend, subject to existing rights, that Mr. Hoge may avail himself
of the provisions of sections 18 to 20, inclusive, of the act of March 3,

1891 (26 Stat., 1095). The three storage reservoirs appear, so far as the
map and field notes are concerned, in all respects correct. But you state

-

DECISIONS RELATING TO THE PUBLIC LANDS.

509

that these are "natural lakes " noted on the- township plat as Lake
Creighton, Lake George, Lake Hutton, and I notice on the ditch map
that the surveyor has noted on the margin of Lake Hutton a "boat
house." You do not recommend that these reservoir sites be approved.
In Colorado Land and Reservoir Co. case (13 L. D., 681) it was held

that "a person or corporation could not by running a boundary line
around a natural lake that is already a source of water supply thereby
become the proprietor of it." Under this ruling, and I see no reason-for
changing it; this map of the reservoirs will not be approved.

PRE-EMPTION ENTRY-EXTENSION OF TIME FOR PAYMENT.
CHARLES H. MOCUNE.
The joint resolution of September 30, 1890, providing for extension of time for payment, does not require the pre-emptor to wait until on or about the expiration
of his filing to make final proof and application for time.

First Assistant Seeretary Chandler to the Commissioner,of the Generat
Land Offce, llay 12, 1892.

I am in receipt of your letter of July 2, 1891 transmitting the appeal
of Charles H. McCune from your action of May 9, 1891 in which you

reject his application for time to make payment for the NWJ, Sec. 22,
T. 154 N., R. 63 W., Grand Forks, North Dakota, land district, also
transmitting his final proof and said application for time to make payment. You rejected' this application because his time to make proof
did not expire until March 11, 1891, and he made proof October 20,
1890.

You held that he should not have made proof and application until
" on or about the expiration of his filing," and you say " It is not contemplated that he shall, five months or more, before the time prescribed,
make proof and allowing the same to remain. in abeyance for several
months apply for the relief in question."
In this case the applicant, by his corroborated affidavit, shows that
his crops on the land have been very nearly a total failure, by reason
of frost and drouth; that he had arranged to borrow money to make
payment, and advertised to make proof, expecting the money of Moen
and Connolly who did a loan business; that they had assured him they
would furnish it when he had completed his proof; that they told him
afterward that they .did not have it then, but would furnish it, and
that after repeated promises and disappointments, he was compelled to
ask time to make payment under the joint resolution of Congress of
September 30, 1890 (26 Stat., 684). This he did in March, 1891. His
proof was made in October. His time for making it would expire in
March. During the intervening time he could raise no crop. I do not
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find anything in the resolution which justifies your ruling that the pre:
emptor must wait until " on or about the expiration of his filing, to
make proof and application for time, and nder the circumstances, the
seasons of the year at which proof was made, and at which the time
would expire, etc. I do not consider it unreasonable to ask the extension as he did. His proof was approved, but as he could not pay the
money, no inal certificate was issued, but the proof and his affidavit
and application for time were forwarded to your office as per circular
letter of October 27, 1890 (11 L. D., 417). I consider his application

sufficient, and it should have been allowed. Your rejection of it is set
aside, and the papers in the case are returned to you for such action as
may be proper in the premises.

TIMBER CULTURE ENTRY-MARRIED WOMAN.
BOYD V. WORTH.
A married woman is disqualified from maling an entry under the timber culture law
unless she is the head of a family.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, May 12, 1892.

Ann M. Worth has fled an appeal from your decision of December
2, 1890, holding for cancellation her timber-culture entry for the NE .4
of Sec. 22, T. 6 S., R. 64 W., Denver, Colorado, upon the ground that
she is a married woman, and therefore disqualified from making a tim-

ber-culture entry.
Said appeal alleges the following grounds of error:
1. Error in holding from the evidence that Ann Maria Worth at the date of said
timber-culture entry was a married woman,
2. Error in holding that a married woman who is supported by her husband could
not make a timber-culture entry.

The qualifications of all persons applying to make entries of the publie lands must affirmatively appear, and an application failing to show
such qualification is defective.

Besides, it appears from the record that Mrs. Worth is a married
woman, and I find no evidence that she was not married at the date of
the entry, nor is it so claimed by counsel in his argument.
A married woman is disqualified from making entry under the timber-culture law, unless she is the head of a family. Mary E. Lockwood,
1 L. D., 127; Glaze v. Bogardus, 2 L. D., 311; see also Giblin v. Moeller's Heirs, 6 L. D., 296.
Your decision is affirmed.
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SWAMP LAND-TRAWSFEREE-NOTICE.

L. B.

APPLEGATE.

A transferee, claiming uder the swamp grant, who has given due notice to the
Land Department of his interest, is entitled to receive notice of subsequent proceedings affecting the validity of his title.

First Assistant Secretary Chandlerto the Commissionerof the General
Land Office, M1ay13, 1892.

List 5 of swamp lands has often been before this Department .for
action.

The provisions of the swamp land gant of 1850,were extended to
the State of Oregon by act of March 12, 1860 (12 Stat., 3).
The question now before me arises on the appeal of L. B. Applegate

from your judgment ofApril 3, 1890,rejecting the claim of the State of
Oregon to the W. of the S. W Sec. 17, T. 38 S. R.10 E., N. W. of
the N. W.

Sec. 20, T. 38 S. R. 10 E., W. i of the N. E.

S.R. 10E., S.E.Iofthe N.E.Se.18,T.38S.
Sec. 18 T. 38 S. R. 10 E., N.Iof

S.E.j

See. 18, T. 38,

R.10E.,E. ofN.W.4

Sec. 18, T. 38S. R.

E., all of

which lands had long before that time been purchased by him.
After this swamp land grant was extended to the State of Oregon,
it was agreed between the State andiyour officewith the consent of the
Secretary, that the rights of the State under said act should be determined through an examination in the field by two agents, one to be
appointed by each party.
The agents thus appointed (3 L. D., 334) reported that the lands embraced in list 5, amounting to 97,641.24acres, including the tracts in
question, were swamp lands.

On

eptember 16, 1882, the report was

approved by this Department, and the approval was certified to said
State. Subsequently, charges having been brought against the correctness and honesty of said report on January 20, 1887,the Secretary
of the Interior laid a rule on the State to show cause why the list should\
not be canceled (5 L. D., 374). After considering the showing made by

the State on December 27, 1888,the Department revoked the certification of the lands embraced in said list and. canceled the list (7 L. D.,
572).

A new report was made by Special Agent Shackleford and under
this report 11,962.38acres were patented to the State as " unquestionably swamp," 20,000 acres were restored to the public domain and
58,000 acres were declared doubtful and Special Agents Armington
and Roe were detailed to examine these doubtful lands.
The tracts now claimed by Applegate were included within this N
doubtful list for re-examination. These last named agents, after an examination in the field, made a report and after considering the same,
you rejected the claim of the State to some 5,000acres and approved to
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it 37,742.67acres; about 16,000 acres were also reported by these agents
as swampy in character, but you did not approve them to the State because of the claim of settlers on whose claims you ordered hearings to

determine the character of said lands.
The tracts in question were included in the 5,000acres, the State's
claim to which, was rejected by you. It did not appeal, neither did
Applegate, its transferee, but the State attempted to appeal from
your order directing hearings to determine the character of the 16,000
acres claimed by settlers. You rejected its application to appeal andit
and the grabtees brought the matter before the Department on a writ
of certiorari.

The writ was granted as prayed for (12 L. D., 64) and the record was
transmitted to this Department.
On September 10, 1891,your order directing hearings on the applications of alleged settlers as to the 16,000 acres was revoked by the
Department (13 L. D., 259).

It was stated in said decision that,
Since the papers in this case vere transmitted to this Department, application has
been filed here, in behalf of L. B. Applegate, claiming as assignee of the State, for a
re-examination of certain lands, in respect to which, under the report of the special
agents, you have rejected the claim of the State. For the reasons heretofore stated,
as to the other contestants, I must deny the hearing asked for in behalf of Mr.'
Applegate.

Said Applegate filed a motion for a review of said decision and on
January 16, 1892, after considering the motion (Press-Copy Book No.

233, P. 382)it was denied, but it was held that Applegate was entitled
to notice of your judgment rejecting the claim of the State to the land
claimed by him because of the fact that prior to that time he had
placed on file in your office, notice bf his claim. You were accordingly
directed to serve him with a notice of your judgment and allow him

to appeal therefrom. He has appealed from your judgment to this
Department, alleging errors numbered from 1 to 13 inclusive.

In substance he alleges that notice of his ownership of these tracts
was on file in your office in 1887, and since that time, and that lie was
entitled to notice of departmental decision of December 27, 1888, (7 L.
D., 572) revoking and cancelling the certification made on September

16, 1882,to said State and that had he received such notice he should
have appeared before Agents Armington and Roe and furnished evidence to prove that the tracts claimed by him were swamp lands in 1860,
and that they had been reclaimed by him since his purchase thereof
by the State. It is asserted in his assignment of errors that your
judgment is incorrect for numerous other reasons; these alleged errors
have been considered and it is found that you committed no error un-

less it be the one above assigned. It is' shown by the record that the
tracts in question have been three times examined by agents in the
field since the selection of list five was made by the State.
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They were reported as being swamp in character by the first agent
who examined them. The second agent, Charles Shackleford, reported
in 1887, that the two first described tracts were "dry grass land.
Ditch at the end of valley has reclaimed these tracts." As to the third
tract described he says, "This tract all nder water June 16, 1887,
bears tules and swamp grasses, miry and inaccessible on account of
water." As to the remaining tracts, he says: "These tracts similar to
the last described. All in one common basin with no outlet for the
water, which comes from suirrounding hills at break of winter and floods
the basin until the last of June or middle of July."
In October, 1889, Special Agents Arrnington and Roe examined the
tracts and report as to the N.W. of the S.W. -4of Section 17,which is
the first tract described herein, that, "Grasses of various kinds grow
on all this selection. It is situated in Meadow Lake, a basin in the
mountains without any natural outlet. It overflows in early spring
from small mountain streams, but recedes in time to allow a crop of
hay to be cut. Dry."
As to the remaining tracts, under date of October 28, 1889,they report them as "dry". With the two first reports before you, you placed
the tracts in question in the doubtful list to be re-examined by the last
two agents named.
By the decision of this Department

of December 27, 1888, 7 L. D.,

572, you were directed to detail two trustworthy agents, to carefulLly
and thoroughly examine these tracts with a view to determining their
true condition at the date of the granting act, 1860.
In making this examination you were directed to give to the State
and her grantees an opportunity to be represented in accordance with
the usage on that subject.
In 1887 L. B. Applegate

filed in your office, a notice of his claim to

this land, describing it and stating that he held title by purchase from
the State of Oregon. With this notice thus filed he was entitled to receive a notice of the time when his land should be examined by the
special agents, in order that he might be afforded an opportunity as
contemplated by the decision to show that the lands claimed by him
were swamp in character in 1860,and that their dry condition in 1889,
was due to the fact that he had reclaimed said land from its swampy
condition.
In the record are found a number of affidavits from people who as-

sert that they are well acquainted with the land and have been since
1865, and that the land originally was swamp land, but that it had been
reclaimed by the efforts and labor of Applegate.
Having received no notice as contemplated by .the departmental decision of December 27, 1888, he should now be accorded the right to

prove, if he can, the condition of the land prior to his reclamation
thereof.

You will therefore direct the register and receiver, after giving due
14561-VOL
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-notice to Applegate, to fix a day for a hearing at which he may have
an opportunity to submit proof tending to show that said tracts were
original]y swamp in character. You will also detail a special agent of
,office to attend said hearing and represent the government.
After said evidence is reCeived the local officerswill forward the same

to you, together with their opinion thereon; thereupon you will adjudieate the case. The papers in the case are herewiitl returned, and your
judgment, in so far as it rejected the claim of the State, to the tracts
claimed by Applegate, is modified.

RESERVOIR SITE-WITHDRAWAL--ACT

OF MIARCH3, 1591.

GEO RGE A. CRAM.

'che protection provided for settlement claims by section 17,act of March 3, 1891, as
against the location of reservoir sites exten-idsonly to lands occupied by actnal
settlers at the date of such location.

Tirst Assistant Secretary 0/iandler to the Connnissionerof the GeieraI
Land Office, May 16, 1892.
On the 8th day of July, 1890, George A. Cram made homestead entry

for the SW* of the NEI, the SE4 of the NW', the NEI of the SWk,
anl the NWj of the SEX of Sec. 9 T. 14 N.T R. 13 E., Helena land distriet, Montana, alleging settlement on the 10th day of June of that

year.
On the 17th of November, 1890, you advised the local officers that the

land embraced in said homestead entry had been selected as a site for
an irrigating reservoir, and withdrawn from entry or filing by Secretary's order of March 13, 1890, and instructed them to notify the claim-ant of the condition of his entry, and that it was held for cancellation,
subject to his right of appeal.
The case is brought to the Department by an appeal from your decision, in which it is alleged that the land was not withdrawl in accordance with the provisions of the act of October 21888; that said lands were
not selected as a site for a reservoir in accordance with the provisions
-of said act; that said lands could not be withdrawn from settlement
rior to being selected or designated by a United States survey for
reservoir purposes, and that no such survey was made prior to the
issuance of the Secretary's order; that your holding of said entry for
eancellation was contrary to the provisions of the act of August 30,
1890; and that said entry came within the provisions of the last named
;act, the reservation not having been made in accordance with the act
,of October 2, 1888.

The act reserving lands for reservoirs, canals, ditches etc., for irrigation purposes, passed October 2, 1888 (25 Stat., 526), reserved from
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sale as the property of the United States, all such lands as should there
after be designated or selected for such purposes, until further provided by law.
The act of Congress, approved August 30, 1890,(26 Stat., 391), repealed so much of the act of 'October 2, 1888,as provided for the withdrawal of the public lands from entry, occupation, and settlement, and
allowed settlement and entriesto be made upon said lands "in the same
manner as if said law had not been enacted," adding however, "Except
that reservoir sites heretofore located or selected shall remain segregated and reserved from entry or settlement as provided by said act,
until otherwise provided by law."
On the 8th of January, 1890,reservoir site number 36, was selected.
This site embraced the land in question. On the 13th of March, 1S90
an order was issued from this Department, recommending that all publie lands within the limits of sections 1 to 24, township 14 N., range 13

E., be withclrawn as provided by the act of October 2,1888. Inaletter
dated July 8, 1890, you sent a copy of that otder to the local officers at

Helena, and instructed them to suspend from all manner of disposal the
lands enumerated in said list, until fairther advised by your office. On
the 17th of November, 1891,you restored all the lands in section 9 to
the public domain, except the lands covered by the homestead entry of
Cram.
Section 17 of the act of' March 3, 1891, (26 Stat., 1095), entitled "An

act to repeal timber culture laws and for other purposes," provides:
That reservoir sites located or selected and to be located and selected under the
provisions of the act of October 2, 1888, dudamendmentsthereto, shall be restricted
to and shall contain only so much land as is actually necessary for the construction
andmaintenanceof reservoirs, excludingsofar aspracticablelands occipiedbyactlal/
settlers at the date of the location of said reservoirs.

Cram was not an actual settler upon the land for which he made entry, at the date of the location of reservoir site number thirty-six, nor
until several months thereafter. He is not, therefore, included in the
list of persons enumerated in section seventeen of the act of 1891,just
quoted, while in addition to this fact, the lands embraced in his entry
are " actually necessary for the construction and maintenance of reservoir" number thirty-six, in the Helena, Montana, district, according to
your letter of March 29, 18927with which you transmitted

to the De-

partment a list of such necessary lands.
The selection having been made in onformity with the acts of Con-

gress, the Department is without authority to afford relief to persons
who made entries and filings upon land which was selected for reser-

voirs, canals, ditches, etc., for irrigation purposes after the passage of
the act of October 2, 1888, and prior to the passage of any act modifyihg its provisions. This includes the ease of Cram, and the decision
appealed from is therefore affirmed.
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RESERVOIR SITE-UNSIURVEYED LAND.
RIO COLORADO RESERVOIR.

A survey of a reservoir site on iinsurveyed land should be so connected with the govermueut surveys, or if that be impossible, with some well defined natural mUoUninent, that it may be accurately and readily located, and that notice of such
location may be given the public.

First Assistant Secretary.Chandler to the Director o the GeologicalSurvey,

llay 16, 1892.

The lands designated by you as necessary for reservoir site No. 9 (Rio
Colorado) New Mexico,are all usurveyed, and since you have not connected the survey of this site with any corner of the public surveys or
with any established or natural monument, and have not given even the
courses and distances of the boundary lines of said site, it is impossible
from the information afforded by the plat you have submitted to make
such notations on the records of the General Land Officeor of the local
land officeas would give intending settlers upon the public lands in that
neighborhood notice of what land has been selected for the purposes of
said site. Where a reservoir site is upon unsurveyed land the survey
thereof should be so connected with the government surveys, or if that
be impossible, with some well defined natural monument as that it may
be accurately and readily located, and that notice of such location may
be given the public. In such cases too field notes of the svey giving
the courses and distances of the boundary lines of the site should accompany the plat. On account of the impossibility of determining what
land is included within your selection in this instance, I herewith return the plat heretofore submitted, together "vith the report of the Commissioner of the General Land Office,so that you may cause the facts
herein, and by the Commissioner's report, indicated as necessary in the
premises to be supplied.
PROCEEDINGS ON FINAL PROOF-MEANDERED

LAKE.

BoOED v. GRT-IAN.
One who offers final proof in the presence of an adverse claim must abide the result
of such proceedings.
Ownership of an adjacent tract is essential to the right of adjoining farm entry.
A purchaser of meandered land lying on the border of a lake takes title to the shore
line of the lake.

First Assistant Secretary Chawllerto the Commissioner of the General
Land

Office, lfay 13, 1892.

I have considered the case of Henry A. Boord v. John W. D. Girtman on appeal by the former from your decision of September 6, 1890,
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dismissing his contest against the homestead entry of the latter for lot
No. 3, Sec. 19, T. 21

S., R. 28 E. Gainesville, Florida, land district.

The history of the case is somewhat peculiar, but it is necessary to
an understanding of the controversy. This land was surveyed in 1848,
the survey being approved May 15, of that year. The officialplat and
field notes show that Lake Apopka covers the western side of this section from north to south, cutting off about two hundred acres of it.
The north and south lines of the section were run from the north-east
and south-east corners of the section to the lake shore. The surveyor
represented that he had run a meander line along the shore, and he
givesthe "field notes of meander of Apopka Lake, beginning atmeander
post on west boundary of section seven .to
meander poston
s. boundary of s. 18 (thence) S. 5 W. 20 (hs.) to point.

S. 8 30 E. 61 to

post on S. boundary S. 19." He notes the north line as 58.06chs. long
from NE. corner and the south line as 49.85 chains fom SE. corner.
Half section corners are noted on the north and south lines forty chains
from the north and south corners. The plat filed and approved shows
that the shore line of the lake comes to the meander line as run, and
the parcel of land lying between the middle line of the section and the
shore line of the lake was divided by an east and west line from the
center of the section to the meander line, thus dividing it into two lots,
the north one containing seventy-three acres, being numbered ".one,"
the south containing 57.68acres, being numbered " two."
These lots were selected by the State of Florida under the act of
September 14, 1841 (5 Stat., 453) which selection was approved April

15, 1851on list "A." By an act of the State legislature entitled "Au
act to facilitate the construction of the St. Johns and Indian River
Canal," approved July 1, 1857,these lots, with other lands. were transferred to the commissioners of said canal, and in 1860,were by them
sold and transferred to one Speer, who also by like purchase, became
the owner of the SW.

of NEI and Wr of SE- of said section.

It appears from the records and affidavits before me that Speer divided
these tracts owned by him into lots extending from the middle line of
the El of the section to the west line of lots 1 and 2 on the lake shore,
and sold them to sudry persons.
It appears that in 1885, one Cummins owned forty-six acres being
13.42chains wide north and south lying immediately south of the north
line of lot No. 2; south of this the wife of Girtman

owned a lot of the

same size; next on the south, Mrs. Jones owned thirty acres, and south
of this tract J. N. Johnson owned thirty acres; while north of Cummins' tract Daniel Hackney owned thirty-seven acres, and still north
MLeeod owned twelve acres, and all of these occupants had controlled
and cultivated the land down to the shore line of the lake, their orange
groves and banana fields rendering the land very valuable.
It appears that prior to 1885,a settler built a hut on the land lying
between the line run as a "meander line" and the shore line of the
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lake, and claimedthat the several tracts owned by the persons named,
stopped, at the said meander line, and that the parcel along the lake
shore west of said line was public land open to settlement. It is stated
that this settler was persuaded to go away, ad thereupon the several
occupants, irtman and his wife joining therein,applied to the Commissioner of the General Land Officeto have said parcel of land surveyed that
they might secure title to the parts thereof lying between their deeded
land and the lake, and such proceedings were had thereon that on
March 12, 1885,Secretary Lamar considering the exhibits and evidence
before him found that these lands were " erroneously omitted in the
original survey. . . . That they are timbered and of such elevation
as to preclude the possibility of their having been covered With water
at the date of the original survey," and upon the recommendation of
Commissioner McFarland, he was authorized to direct a resurvey " to
embrace the tracts

referred to."

These tracts were in sections 7, is,

19 and 30.

Survey was accordingly made and approved, which showed that
there was a strip of land bounded on the east by. a straight line about
fifty-seven chains in length, and on the north, west and south by an
arc of a circle quite regular in its form, the lot containing 20.71acres.
This was numbered lot 3. It occurred to the occupants of this land
that the State 'of Florida might elaim the land under a swamp land
grant to her, and they thereupon entered into an arrangement, Girtman
and his wife joining, to have Johnson contest the right of the State,
andxproceedings were initiated for this purpose.

The State made no.

claim but allowed the contest to go by default, and upon the decision
by the register and receiver against it, took no appeal. It appears that
the occupants then agreed with McLeod by which agreement he was to
homestead the lot, and upon securing patent, to deed to each according
to their former possession and cultivation, but this could not be done,
and it is alleged upon the oaths of the several occupants, but denied by
Girtman, that lie ageed to make an adjoining farm homestead entry
for the land, the occupants to pay the expense, and pon patent being
issued, he was to deed to them as McLeod had agreed to do, and that
they did actually contribute to the expenses.- After his adjoining farm
entry was made, he notified the occupants to keep off the grounds, and
at propen season began gathering the oranges and balanias. The occupants resisted this and insisted on gathering their own fruit. Girtman
brought sit in a State court in Orange county and obtained a temporary injunction avgainstthem, but on appeal this was dissolved. Thereupon, the occupants brought suit in the United States district court for
the northern district of Florida, and procured against Girtman a perpetual injtnctionl and a decree holding his entry null and void. In the
meantime, Boord had bought Cummins' land and begun a contest proceeding against Girtmau's entry, but Girtman gave notice of intention
to make final proof on April 8, 1890before the clerk of the circuit court
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of Orange county, Florida. Boord appeared at the time and filed a
protest against the entry, and after Girtman had submitted his own testimony he was cross-examined by Boord's attorney, when it appeared
that he was not the owner of any land, and that his affidavit made tS
secure the entry was false. The cross-examination developed such a
state of facts that the clerk in his report and supplemental report to
the local officerssays:
Mr. Girtman became angry, seized the papers containing his evidence and tore
them up- the evidence on his cross-examination being in Mr. Bryan's hands was not
destroyed.

Girtman, it appears, went away, and although the case was continued
from day to day for several days, he did not return to complete his.
proof, but afterwards appeared and asked to be allowed to abandon
his adjoining farm entry and make homestead entry for the lot. Hey
filed an affidavit April 16, in which he says, among other things, that
" seven years ago he found a piece of valuable, wild and unsurveyed
land now known as lot No. 3."

l e speaks of the improvements on the-

lot, some of which he claims to have placed there; recites a history of
his effort to secure the lot by an adjoining farm entry, and says it was.
an error. He asks that his entry be canceled, and that he be allowed
to make a regular homestead entry nuno pro tnc. He states underoath that " affiant never attempted to make any proof whatever of his
entry before the clerk, and there is no entry to contest as he claims.
nothing under it," etc. In this affidavit he describes his wife's land as.
46.96 acres beginning at a point 13.42chains sonth of north-east corner
of NW. of SE. I of Sec. 19, T. 21, R. 18, running thence south 13.42
chains, thence west 35.42 chains to the old meanderings of Lake Apopkap

thence north to a point opposite the initial point, thence east thirtyseven chains to the beginning. Upon this affidavit you held that it.
was not necessary to take any action; that an adjoining farm entry andan ordinary homestead were essentially the same, except that the latter required residence on the land, and you said as he has yet sufficienttime ill which to establish residence, he may do so and complete his
entry as a homestead, and you directed the dismissal of the contest as.
the allegation in the affidavit could not affect a homestead entry. Fron.
this action Boord appealed.

While the case was pending before you, Hackney, administrator of
D. Hackney, deceased, Jones, Johnson and the other occupants appliedc
to be allowed to intervene, setting forth fully a statement of the case
and their occupancy of and improvement of said lots. They say interalia
Yonr petitioners and their- grantors have been the owners of said lots I and 2 of
said section and have been in possession thereof for the past twenty years, ad that.
lot 3 is really part of said lots 1 and 2 and that your petitioners ad said Girtman
have been in possession of said lot 3 either personally or by their grantors for overtwenty years last past, and that said lot three has been cultivated and improved by-
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your petitioners for the past ten or twelve years; that said lot is wholly improved;
that it has valuable banana orchards and orange roves in fll bearing thereon, and
is at the prresel1ttime of the value of from $15,000to $20,000.

They recite a full history of the transactions, connected therewith
which it is unnecessary to refer to further. You returned this paper that
service might be made on the adverse parties, which appears to have
been clone.
You say in your decision that " Girtman declined to submit his proof;

but filed in your (the local) officehis petition requesting the cancellation of his adjoining farm entry" etc. The fact, however, is that he
went to the office with his witnesses and was himself sworn, and the
clerk certified that after explaining to Girtman and his witnesses the
statute relating to perjury, he asked Girtman the several printed questions in the form, all of which he answered, and it was not until the
cross-examiation developed the falsehood of his statements that he
declined farther to submit his proof.
An entrynan can not be allowed to trifle in this way. The fact that
he tore up the papers and makes oath that he " never attempted to
make aily proof whatever of his entry before the clerk " does not alter
the case, nor change the facts. His cross-examination signed by himself is before me. He attempted to make proof in the face of an adverse claimant to a portion of the land, and he must stand or fall by it.
But for the contest and protest of Boord, it is very probable the proof
would have been made so complete that the local officers and your office
would have allowed it.

Girtman's additional farm entry was fraudulent whet made, and an
affidavit before me alleges that he well knew the land belonged to his
wife; that he had so claimed to avoid certain judgments in a court of

record, and not only so, but that whei he took her deed to the local
office to make entry, he, successfully secreted the Christian name of his

wife in the deed and deceived the register and receiver. The entry
will be canceled.

This leaves

.the

land in controversy

free from

claim except the several claims of the occupants of the several
parcels of lot 3 and of Boord's preference right of entry. I am
satisfied that there was no line traced on the ground as represented in
the survey of 1848. The lake shore was the only m11arkedor known
line, and the line called a lmeander line was simply drawn on the

paper. An inspection of the two surveys, the latter of which is undisputed, shows that if the former line was rn as noted, the lake shore
has changed by accretion along the southern part of the section, and
very materially changed by erosion at the northern part. First, starting at a point 58.06chains west of the northeast corner of the section
and running S. 50 E'. 20 chains would throw the "point" nlentioneclin
the survey of 1848 about eight chains in the lake, west from the shore
line opposite that point; secondly, had that " point" been on the shore
in 1848, the line running thence S. 8° 30'1E. 61 chains would end in the
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margin of the lake.a few links west of the present shore line according
to the meander post set by the surveyor in 1885. Not only is this true,
but'according to the description of Mrs. irtman's strip of land, the
south-west corner lies about 3.60 chains west of where said " old meander line" would have run, and the north-west corner over three chains
west of said line. The date of this deed is not given, but the west
line is " the old meaucerings of the margin of,take Apopka, and being
the west line of lot 2," etc.
This evidence was introduced by Girtman. While it is true that this
land lies high and bears timber, it appears from all the evidence in the
case that there has been some accretion along the southern line, and
some erosion at the north part. It is apparent that the shore line has
been considered the same as the meander line, and the lands have been
occupied and bought and sold with the understanding that the lake
shore was the west line of the several tracts.
It was said in Railroad Co. v. Schurmeir (7 Wall., 272) and quoted in
Hardia v. Jordon (140 U. S., 371)
In preparing the official plat from the field notes, the meander line is represented as
the border line of the stream, and shows to a demonstration that te matercourseand
not the meander linc, as actually run on the land, is the boundaTy.

In the case of James 11. May (3 L. D., 200) it was said:
It is not clear whether Lake Union is a navigable body of water or not, but this
fact, in my opinion, can make no difference as the riparian owners in either case
would take to the water's edge if no further. Counsel for the intervenors insist that
under the patents issued to them for the adjacent lands, they own all lands lying
between the government meander line and the water. In this view of the law, I
concur.

In the case of Reuben Richardson (11 0. L. O., 284), Secretary Teller

said:
The grants made by the government of the lands lying on the lake are not limited
by the meander line, but extend at least to the permanent waters of the lake.

I am, therefore, on a full consideration of this case, satisfied that
neither in law nor equity can the government claim this land and resell and convey it. For over twenty years, it has been occupied and
cultivated by the various owners uder the belief that they owned to
the water's edge. The parcels now in controversy have become valuable by the labor and money of the occupants under their several contracts of purchase from time to time, and whether the excess in lot 2
has been made by accretions, and the deficiencies in lot 1 have been
made by erosion, can not be now determined. l-f the government survey and plat of 1848was at all correct, this must have occurred. Probably a portion of it did so occur, but in any event when the government
ceded the land to Florida, and the State sold it to Speer, he had a
right to rely upon the officialplat and survey, and if there was an error
in the anount of land, it was so small as not to be easily detected, and
the mistake was in no way occasioned by the purchasers who have
from time to time purchased and cultivated the land in good faith. I,
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therefore, find that by the law as well as the equity of the case, that
the several purchasers by their prchases took the land to the shore
line of the lake, and that the goverinmenthas no land betwen said pretended " meander line " and the lake shore to sell or dispose of.
Your decision is accordingly reversed, and the entry of Girtman will
be canceled.

SOLDIERS' ADDITIONAL ENTRY-YISSOURI

HOME,GUARD

JOSEPH RUSH E T AL.
A soldier's additional homestead entry, based on service in the Missouri Home
Guards, may be confirmed under section 7, act of March 3, 1891,for the benefit of
a bovafidepurchaser.

First Assistant Secretary Chandler to the Commissionerof the General
land

Office, May 16, 192.

I have considered the appeal by E. S. Johnson, transferee of Joseph
Rush, from your decision of May 19, 1891, holding for cancellation soldier's additional homestead entry No. 4344, final certificates No. 1564,
made March 30, 1881, for lot No. 2, See. 1, T. N., R. 6 W., lots 2 and
3, See. 24, T. 10 N., R. 9 W., and the NE. of NW. 4, Sec. 34, T. 24S.,

R. 8 E., in the name of Rush, for the reason that the military service,
on account of which the right to make the entry is based, was performed in the Missouri Home Guards, the members of which organiza-

tion are not entitled to the benefits of section 2306 of the Revised
Statutes.
On September 26, 1883, Elijah S. Johnson made affidavit that he was
the owner of said tract through purchase from Rush, and it was through
his appeal tliat the case is now brought before me.
Your decision refused to confirm this entry under the 7th section of
the act of Mlarc 3 1891 (26 Stat., 1095),for the reason that the entry
is void ab initio.

Said section provides thatAll entries made nnder the pre-emption, homestead, desert-land, or timber-culture
laws, in which final proof and payment may have been made and certificates issued,
and to which there are no adverse claims originating prior to final entry and which
have been sold or incumbered prior to the first day of March, eighteen hundred and
eighty-eight, and after final entry to bona fide purchasers, or incunibrancers, for a
valuable consideration, shall, unless upon an investigation by a government agent
fraud on the part of the purchaser has been found, be confirmed and patented upon
presentation of.satisfactory proof to the land department of such sale or incumbrance.

In the case of the United States v. Samuel C. Coonsy (14 L. D., 457),

it was held that the confirmatory operation of section 7 of the act of
March 3, 1891 (supra), extends to soldier's additional homestead entry,
based on service in the Missouri Home Guards. No fraud has been
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foLnd on the part of the purchaser. You are therefore directed to call
upon the transferee to furnish proof as required by the circular of May
8, 1891 (12 L. D., 450), and upon receipt of the same you will re-adjudi-

cate the case in the light of the above decision.

SUCCESSFUL CONTESTANT-SCRIP
MCGEE ET AL

LOCATION-PREFERENCE

RIGHT.

. ORTLEY ET AL.

The successful contestant of a scrip location is entitled to apreferenceright of entry,
if qualified to exercise such privilege.
The qualifications of the applicant must appear at the time lie applies to exercise the
preferred right of entry secured by a successful contest.

First Assistant Secretary Clandler to the Commissionerof the General
Land Office, llay 16, 1892.

In 1883 John F. McGeemadeapplicationfor a homesteadentryforthe
E.

Aof N. E.

4

section 34 T. 154 N. R. 64 W.

At the same time Sarah

D. Keys applied to make a timber culture entry for the W. A-of said N.
B. 1 of said section and Emmett Orr applied to make ahomestead entry
for the S. - of S. W. and N. E. 4 of S. W. i of section 35, T. 154 N. R.
64 W., and George H. Stokes applied to make a timber culture entry
for the N. W. I of S. W. 4 of said section 35.

All of these applicationiswere made at the Devils Lake land office,
North Dakota, but were rejected by the local land officers, because
each of said tracts applied for was covered by the location of certain
Sioux half breed script.
Appeals were taken by all of said applicants and upon allegations
made by them a hearing was duly had at their expense, the result of
which was that all of said scrip locations were finally canceled by the
judgment of this Department of February 18, 18S9. Thereupon the
applications were returned to you for appropriate action and by your
letter of February 28, 1889,you promulgated the departmental decision
and directed the register and receiver to allow said applications as 'of
the date when offered.

On Mareh 6,1889, the local land officers allowed

John F. McGee to make entry for the E. i of N. E. of section 34, T.
154 N. R. 64 W., and on the same day they allowed Orr and Stokes to
enter the respective tracts applied for by them but no entry was made
by Sarah D. Keys.
On February 21, 1889, before the register and receiver had been notified of the decision of this Department of February 18,1889, cancelling

the scrip locations, George HI.Locke applied to make homestead entry
for the N.E. 4 of said section 34. His application was rejected because
of the scrip locations.
On March 5, 1889,he renewed his application but it was rejected on
the following day "for the reason that land is covered by Rd. 2600 of
John F. McGee."
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Locke filed an appeal purporting to be taken from the rejection of
February 21, and that of March 6, but as the appeal was not taken in
time frou the first order of rejection it was considered by you as having
been taken only fromithe rejection of Mlarch6, 1889. O March 18, 1889,
Sarah D. Gifford, formnerlySarah D. Keys, renewed her application made
in 1S83, for the AV.4 of the N. E. of section 34, T. 154 N. 1. 64 W., which
was rejected on March 23d following, " for the reason that applicant is

not qualified to make timber cnlture entry."
On the same day George J. Juergens was allowed to enter said tract
under the homestead law.
On March 9, 1891, you considered the appeal of Locke, holding that

the local land officers were right in rejecting his application and that
McGee was entit]ed to the preference right to enter the E. of the N.
E.
of said section and that his entry therefor on March 6, 1889,
segregated the land. You also stated that, as to the W. of the N. E.
4 of said section, also claimed by Locke, you had received from the
attorney

of Sarah D. Keys, now Mrs. Sarah D. Gifford, a protest

against Juergens' homestead entry ad claiming as the contestant of
the scrip location, a preference right to enter the land.
You also held that " until the appeal of Locke is finally disposed of,
the matter of disputed claim to W. 4 of N. E. i of said section 34 as
between the present entryman Juergens and the claimant Keys and
possibly Locke, will be suspended."

You also sspended the entries of McGee and Juergens.
Locke has appealed from said judgment to this Department.
On March 11, 1891, McGee relinquished his claim to the E. i of the
N. E. 4 of section 34, the tract entered by him on March 6, 1889. This

action left Locke alone the claimant of said tract and he might now be
allowed to enter the same were it not for the fact that on May 25, 1891,

he also relinquished ay claim he might have to said tract, but expressly provided in said relinquishmeut that he still claims the right to
enter the WV. oOfthe N. E. 1 of section 34, the tract entered by Juergens
and claimed by Keys. These relinquishments remove fom the controversy all question concerning the disposition of the E. J of the N. E.
of said section 34. The scrip location fr the W. J of the N. E. I of
section 34, T. 154, N. R. 64 W., was canceled, as we have seen, on Feb-

ruary 18, 1889,by judgment of this Department and Sarah D. Keys, if
qualified, would be allowed thirty days from notice thereof, in which to

exercise her preference right of entry. The application of Lockemade
on-February 21, 1889, wo uld then be subject to whatever rights she may

have had as a suceessful contestant. I think there can be no doubt but
that the location of scrip on this tract was in the nature of a pre-emption entry and that after successfully contesting the validity of said location and procuring its cancellation, at her expense,'Miss Keys was entitled to a preference right of entry under the law, provided always
that she was qualified to make it.
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The fact of her being qualified to make entry in 1883, when she applied to enter the tract is not material now since in 1889,when the tract
was finally cleared from the scrip locations, and when for the first time
it might have been entered by her she is found not qualified by reason
of her martiage. No entry cal be allowed of the public lands unless
two conditions meet. One is that the land be subject to entry and the
other is that the party be qualified to make entry.

In 1883, when Miss

Keys applied to enter the tract she was qualified to make entry but
the land was covered by scrip location and was not then subject to entry; it was first made subject to entry in 1889,when said locations were
canceled by competent authority and at that time Miss Keys was a
married woman and hence disqualified, as it is not claimed that she is
the head of a family. Her claim to enter the land is therefore rejected.
Locke applied for the whole of the N. E.
21, 1889, and again on March 5, 1889.

4 of

section 34 on February

McGeeas successfulcontestant against the scrip location was entitled
to a preference right of entry for the E. - of said tract and Keys as
successful contestant was entitled to a preference right of entry for the
W. 4 thereof, but as Locke was the first applicant for the tract his
entry should have been allowed and held to be subject to the rights of
McGee and Keys.

Keys waived her preference right of entry by becoming the wife of
Gifford, or rather by so doing she disqualified herself from making the
entry, hence Locke as the prior applicant is entitled to make entry for
the W. of the N. E. - of Sectin 34, T. 154 N. R. 64 W.
You will therefore reject the claim of Sarah ID. Gifford and call on

Juergens to show cause within sixty days why his entry should not be
canceled and the application of Locke to enter the land be allowed.
Your judgment is accordingly modified.

RAILROAD GRANT-WITHD RAW5AL-INDEMNITY
SELE OTION-FORFEITUTRE ACT.

HANSE V. NORTHERN PACIFIC R.R.

CO.

Lands reserved nuder withdrawal on general route for the benefit of the Northern
Pacific main line are not subject to selection as indemnity for lands lost along
either the main or branch lie.
The rejection of a homestead application for lands thus vithdrawn does not preclude
the settler fom makingentry thereof on their subsequent restoration by the
forfeiture act of September 29, 1890.

Acting Secretary Candler to the Commnissioner
of the General Land
Office, M11ay16, 1892.

This record presents the appeal of the Northern Pacific Railroad
Company from your decision of October 27, 1887, in the case of John
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against said company, involving the SE.

of Sec. 11, T. 4 N.,

it. 15 E., Vancouver, Washington.

You state thatSaid tract is within the limits of the withdrawal upon the filing of map of general
route of the iuain line of the Northern Pacific Railroad, held to have become effective
Angust 13, 1870,also within the indemniity limits, as defined epon the mnapfiled Jnne
29, 1883,pnrporting to show the definite location of the branch line of said road
opposite this tract.

On June 12,1886, Eanse, alleging a bonc ftde settlement -" commenced

May 20, 1872," and improvements valued at $1500, applied to make
homestead entry for the land. This application as as shown by
endorsement rejected at the local office for the reason that the land was
withdrawn as stated in August, 1870,and for the further reason that
it was May 18, 1885, selected as indemnity for loss along the company's

branch line "from a point near Ainsworth . . . to Yakima City."
Hanse appealed, and reviewing the case you found that by making
said indemnity selection the company abandoned " all claim as to this
tract under the main line;" that its claim thereto was therefore based
upon such selection and that ilanse by reason of his prior settlement
and improvement had the better right. You accordingly held the company's selection for cancellation and Hanse's application for approval.
The company appeals from this action.

When it filed its map of general route, the land within the primary
limits of its grant became withdrawn from settlement and entry by
operation of law. Bttz v. Northern Pacific Railroad Company (119
U. S., 55); Northern Pac. v. Vaughn (6 L. D., 11).

The effect of this withdrawal was to hold the land embraced therein
in reserve until the grant acquired precision by the line of-the compa ny's road being, in accordance with the terms of the granting act of
July 2, 1864 (13 Stat., 365), " definitely fixed and a plat thereof filed in
the office of the Commissioner of the General Land Office." Being
thus, at the date of said selection, reserved solely for the benefit of the
grant along its main line, the land in question could not, as a matter of

course, be properly taken by the company as indemnity lands lost along
either main or branch line. Its selection of the same was therefore improperly allowed and must accOrdingly be canceled.

By the act of September 29, 1890 (26 Stat., 496), it is provided that
there is hereby forfeited to the United States and the Unite(l States hereby resumnes

the title thereto, all lands heretofore granted to any State or to ally CorpOration to
aid i the eonstruction of a railroad opposite to and coteranllnoliswith the portion of
any such railroad not now completed, and in operation, for the construction or benefit of which sch lnds Averegranted; and all sueh lands are declared to be a part
of the

blidde
domnain.

The company's said main line of road opposite the tract in questioD,
was not completed at the passage of the said act and the same was
thereby restored to the public domain.
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As it could only acquire the land through the grant along the main
line, the company's claim thereto is, by the forfeiture act of September,
1890,sup-a, necessarily concluded, and being thus eliminated from the
case, the question is between Hanse and the government. It is true
that when presented in June, 1886,Hanse's said application was then
properly rejected for conflict with the withdrawal referred to. If, however, Hanse was an actual settler and otherwise duly qualified at the
date when the forfeiture act became effective, whereby the withdrawal
-wasterminated, I can see no reason, if there be no intervening right,
why he should not now be allowed to enter the land.
Your judgment approving the said application of Hanse is modified
accordingly.

,

MILITARY RESERVATION-SCHOOL SECTIX5;

/

JAMES VINE.

.

Sections sixteen and thirty-six embraced within an abandoned m ihtareservation
are not subject to a subsequent school grant, but uist be disposed of under the
special provisions of the act of July 5, 1884.
A preferred right to purchase the laud on which improvements are situated is conferred by said act of 1881 upon purchasers of such improvements prior to the
passage of said act.

First Assistant Secretary Chandlerto te Ccmamissioner
of the Geeral
Land Office,ilay 17, 1892.

I have considered the case of James Vine on appeal from your decision of March 26, 1891,rejecting his application to purchase the NW
of SW 1 of Sec. 16, T. 15, R. 73 W., Cheyenne, Wyoming, land dis-

trict.
It appears by the record that this land was included in the Fort
Sanders military reservation.
On September 29, 1882, the War Department having decided to
abandon said reservation, the buildings on the land were sold by the
quarter-master department, and Vine purchased the house used as
officers' quarters, also a barn, ad another person purchased the ammuition

magazine and sold it to Vine.

So lie became and was the

owner of all the buildings on said land at the date of his application to
purchase the same.
The act of Congress passed July 25, 1868 (15 Stat., 178) providing a

temporary government for the Territory of Wyoming reserved sections
sixteen and thirty-six in each township for school purposes, but the
land was not surveyed until 1886.
On July 5, 1884 (23 Stat., 103) an act of Congress was passed entitled

actnto provide for the disposal of abandoned and useless military
reservation.' After providing for the transfer of such land to the
6Au

C
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Department of the Interior for disposal, it provides the manner of such
disposal by survey, appraisement and sale.
The first section of the said act of July 5, 1884 provides that whenever in the opinion of the President of the United States any lands
included within the limits of any military reservation have become useless for military purposes he shall cause the same, or so much thereof
as he may designate, to be placed under the control of the Secretary of
the Interior for disposition, "as hereinafter provided," etc. Second
section provides that the Secretary may cause the. lands so placed in
his control to be surveyed into tracts less than forty acres or subdivided
into town lots, these tracts or lots to be appraised, etc. On September
6, 1884, the President ordered that Fort Sanders military reservation
be placed under the control of the Secretary of the Interior for disposal
under the provisions of said act.

(Land Office Report, 1890, p. 165-166).

The War Department had previously had the right to dispose of the
improvements on abandoned reservations, but by this act the improvements were to pass to the Department of the Interior, and
The Secretary of the Interior shall cause any improvements, buildings, building
material, and other property which may be situate on any such land
not heretofore sold by the United States authorities to be appraised . . . . and
shall cause the same, together with the tract or lot upon which they are situate to be
sold at public sale, etc.: . . . Provided, That where buildings or improvements
have heretofore been sold by the United States authorities, the land upon which any
such buildings or improvements are situate, not exceeding the smallest subdivision
or lot provided for by this act upon the reservation on which such buildings are situate, shall be offered for sale to the purchaser of said improvements and buildings at
the appraised value of the lands, etc.

The lands thus released from the former order creating the reservation did not become a part of the public domain, but it was specifically
provided what disposition should be made of them.
The third section of the act of Congress relating to Indian reservations in California (13 Stat., 39) contains a similar provision as to the
survey and sale of abandoned Indian reservations as is contained in the
act relating to abandoned military reservations, and in the case of P.
D.

olcomb

(13 L. D., 733) who applied to make entry for a tract in

the Klamath Indian reservation (abandoned) it was held that the lands
were not restored to the public domaiu, but that they must be disposed
of as directed by the act of Congress. In the act relating to abandoned
military reservations, there was no exception as to sections sixteen and

thirty-six, and an exception cannot be interpolated into the act.
The State of Wyoming was created by act of Congress July 10,1890,
and the act of admission granted her sections sixteen and thirty-six in
each township for school purposes, but the fourth section of the act
provided that where sections sixteen or thirty-six or any parts thereof
have been sold or otheriwisedisposedof by or under the authority of any
act of Congress, other lands equivalent thereto may be selected in lieu
thereof, and it may be said that this is a common provision in acts
granting school lands to the States.
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On June 5, 1890, you passed upon this case and held that Vine had
tue preference right of purchase, but as the tract had not been appraised, the application would be held " awaiting appraisement of the
land." Your later decision, from which appeal is taken, reversed that
decision because the land had been granted to the State for school
purposes.
I conclude that your latter decision was erroneous; that the right of
Vine to purchase the tract was secured to him by act of Congress.
Your decision of March 26, 1891,is therefore reversed, and the case
will be governed by your decision of Jur'- O,1890.

STJCCESSFUL CONTESTANT-PREFERENCE

RIGHT.

KEYES V. POWERS.
The failure of a successful contestant to exercise the preference right of entry within
the statutory period cannot be excused by the fact that during .such period he
was imprisoned for a criminal offense.

First Assistant Secretary Chandler to the Commissionerof the General
Iand Office, May 17, 1892.

On February 1, 1889,George D. Powers applied to make pre-emption
filing upon the N. E. 1 section 15, T. 104, N. R. 59 W., at Mitchell, South

Dakota.
The local officers rejected said filing upon the ground that Ephraim
H. Keyes was entitled to a preference right of entry upon said tract by
virtue of a former contest, but was then unable to exercise such right
by reason of being confined in the penitentiary at Sioux Falls, South
Dakota. Upon appeal by Powers you ordered by letter of March 13,
1890, his filing to be placed of record as of date when first presented,

subject to any rights which Keyes might have. Thereupon Powers
filed declaratory statement No. 24,858,April 7, 1890,for said tract, to
take effect from February 1,1889. Ephraim E. Keyes made homestead
entry No. 28,901 upon the same land November 11, 1889.

On April 19, 1890,Powers published notice of his intention to make
final proof in support of his claim before the local officers on May 31,

1890,at which date the parties appeared and Keyes filed a protest
against the acceptance of said proof. Evidence was submitted, and
the local officers dismissed the protest and allowed said final proof of
Powers.
On appeal by Keyes by your letter of March 17, 1891,you reversed
the decision of the local officers, held the filing of Powers for cancellation and allowed the entry of Keyes.
An appeal now brings the case before me.
Specifications of error are assigned as follows:
14561-VOL 14-34
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1. In deciding that said Elphraim H. Keyes had the preference right
to enter said tract of land under and by virtue of a former contest of
Keyes v. Bloss.

2. In deciding that the said Ephraim H. Keyes made entry of said
land within thirty days from the time he was notified of his rights to
the same.
3. In not approving the entry of said George D. Powers for patent.
It appears that Keyes was convicted of an attempt to commit rape
and sentenced to the penitentiary December 31, 1886,for three years
and six months, and was discharged therefrom November 7, 1889.
The final decision of this Department in the contest of Keyes v. Bloss

was made July 16, 1888 (unfeported) and the entry of Bloss was canceled as of that date.
On motion for review, this Department on February 26, 1889 by decision of that date (unreported), reaffirmed its former decision.
On July 31, 1888, notice of the decision of July 16, 1888 was sent to
E. H. Keyes in care of D. S. Glidden, warden of Sioux Falls peniten-

tiary, Sioux Falls, Dakota Territory, informing him of the successful
termination of his contest and of his preference right of entry. Keyes
does not contend that he did not receive this notice. It was received
by the warden who had hint in custody.

If it be assumed that Keyes had a preference right of entry by virtue
,ofthe successful termination of his contest with Bloss, the question
arises whether he properly exercised that preference right by making
his entry November 11, 1889,more than one year and three months
after the cancellation of Bloss' entry.
The act of May 14, 1880 (21 Stat. 140) provides thatIn all cases where any person has contested, paid the land officefees, and procured
the cancellation of any pre-emption, homestead, or timber culture entry, e shall be
notified by the register of the land office of the district in which such land is situated of such cancellation, and shall be allowed thirty days from date of Suchnotice
-to enter said lands.

The inference from the language used in the last clause of this pro-

vision is that the successfl contestant shall not be allowed more than
thirty days from the date of such.notice to make his entry.
The contention on behalf of Keyes is that because he committed
a crime while his contest against Bloss was pending for which he was

convicted and sent to prison, the statutory period within which he is
required to exercise his preference right of entry, will be extended
until such time as he may be set at liberty. If this proposition be correct it would follow that the more atrocious the crime, and the longer
the term of the imprisonment, the greater would be the favor extended
to the convict, and in an extreme case it might involve an extension of
the statutory period for exercising the preference right from thirty
days to thirty years.
The crime committed by Keyes was his voluntary act, in violation
of law, which imposed the penalty of imprisonment which incapacitated
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himufrom exercising his preference right. He cannot be heard therefore to plead the result of his own infamy as any excuse for his non-

compliance with the law.
The ruling made in the case of Gore v. Brew (12 L. D. 239) is appli-

cable to the present case. To hold that Keyes "could reserve this land
from entry until he had answered the claims of violated law, would be
to offer a premium for crime and to establish a precedent repugnant to

reason and justice." It would give the criminal an advantage over the
law abiding citizen. When the statute fixes and limits the period for
the exercise of a right absolutely to a specified number of days this
Department cannot extend that period, especially where the rights of a
third party have attached, as in this case. Bonesell v. Mcider (13 I.
D. 286).

But it is contended that inasmuch as the law of Dakota, (Revised
Codes Vol. 2 Sec. 763)provides that "A sentence of imprisonment in
the territorial prison for any term less than for life suspends all the
civil rights of the person so sentenced, . . . during the term of
such imprisonment," the exercise of his preference right by Keyes was
not only suspended, but also kept alive, till he was discharged. This
construction would make the act extend the rights of the prisoner
rather than suspend them, but it is unnecessary to discuss the scope of
this enactment. It is enough to say that the law of Congress is " the
supreme law of the land," (Art. 6 Constitution United States) and the
legislature of a state has not the constitutional power to extend it or
affect it by any legislation whatever.
I am of the opinion that the entry of Keyes should be canceled and

the filing of Powers should remain intact.
Your judgment is reversed.
APPLICATON TO ENTER-QUALIFICATIONS.
IIALZENBACH V. SCHABEN.
An application to make entry that does not show the applicant's qualification to
enter may be properly rejected, and a defect in such respect cannot be cured by
subsequently calling attention to another record.

First Assistant Secretary Candler to the Commissionerof tie General
Land Office, May 17, 1892.

I have considered the appeal of Otto Halzenbach from your decision
of June 1, 1891,rejecting his application to make entry of the NE. 1 of
Sec. 27, T. 19 S., R. 21 W., Wa Keeney, Kansas, and holding that Peter

Schaben should be entitled to make entry of said land as the first legal
applicant.
It appears from the record that Gottlieb Kneffer filed a contest against
the timber-culture entry of John Mertes for the tract in controversy,
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and before the date fixed for a hearing, Peter Schaben also filed a con-

test against the said entry-alleging charges similar to those of Kneffer-which was held to await action on his contest.
On February 23, 1891, the day fixed for the hearing, at 9:30 A. M.,
A. H. Blair, attorney for Kneffer, filed a motion for a continuance, for

the purpose of obtaining testimony, supporting it by an affidavit of
Kneffer, showing that owing to sickness in his family he was unable to
attend at the trial. The motion was refused, and Iueffer, by his attorney, excepted to said ruling, but in a short time thereafter, at 10:10
A. M., of the same day, he filed a relinquishment by John Mertes of
said entry, and at the same time presented the application of Otto Halzenbach to enter said tract, which was reject' by the local officers,
for the reason that there was no evidence of his, qualification to enter
the land, and for the further reason that the jurat to the affidavit, required nder the act of August 30,1890, was not signed by the notary.
Halzenbach's application was executed February 13, 1891,and Gottlieb Kneffer, the contestant, was the person who identified Halzenbach
to the notary.
On the day that Halzenbach's application was rejected, Schaben also
filed application to make timber-culture entry of the tract, which was
rejected on account of the pendency of Halzenbach's application.
Both applicants appealed.

Kneffer was notified of the cancellation of

the entry, bat has made no application to enter.
On March 3, 1891, Halzenbach

filed a certified copy of his declara-

tion of intention to become a citizen of the United States.
On June 9, 1891, you rejected the application of Halzenbach, and
allowed Schaben to make entry of the tract. From this decision Halzenbach appealed, assigning the following grounds of error:
First. Because appellant was the first applicant for said land, and was legally
qualified to maktetimber culture entry therefor, on February 23, 1891.
Second. Because a duly certified copy of appellant's declaration of intention to,
become a citizen of the United States was on file and in the custody of the local
office on February 23, 1891, and at the time he first presented his application for
said land.
Third. Becanse the decision of the Honorable Assistant Commissioner is based
upon clerical errors and technicalities, and is not sustained or warranted by fact as
shown by the record of said case.

It is contended by lalzenbach that a certified copy of his declaration to become a citizen of the United States was on file in the local

office at the time when his application was first presented-to wit,
February 23, 1891. It is stated, however, in the argument, that the
copy referred to is a copy filed it the local office with his pre-emption

declaratory statement for another tract of land, July 24, 1890. This
was not sufficient. His application to enter was properly rejected, if
it did not in itself present a complete record, showing his qualification
to enter the land, and if defective in this respect, such defect could not
be cured by subsequently calling attention to another record. His ap-
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peal from the action of the local officers rejecting his application merely

preserved his rights. If his application was properly rejected, the application of Schaben, which was presented before Halzenbach cured the
defect, was the first legal application, and should therefore be accepted.
Your decision rejecting the application of Halzenbach, and holding
for allowance that of Schaben, is affirmed, and the papers are herewith
returned.
While this case was pending before the Department on appeal,
Schaben was allowedto make timber-culture entry of the tract. While
this entry was improperly allowed, pending the appeal of Halzenbach,
yet it may be allowed to stand, it now appearing that he was the first
applicant shown to be egally entitled to make entry.

SWAMP LAND CLAIM-AVAIVE R.
CEDAR COUNTY, MISSOURI.
Before final action is taken on a swamp land claim the waiver required by the regulations of September 19, 1891, must be furnished.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, Mfay 18, 1892.

There are now pending before me three cases in which indemnity is
claimed; in the first by Cedar county, Missouri, the second by Vernon
county and the third by Harrison county, in said state.
The claim in Cedar county is for cash indemnity for one hundred and
fifty-nine tracts claimed to be swamp lands but which were disposed of

by the United States.
The claim of Vernon county in said state is for cash indemnity for
one hundred and sixty-eight tracts of land claimed to be swamp lands
but which were sold by the United States and the claim of Harrison
county Missouri for cash indemnity for three hundred and sixty tracts
claimed to be swamp lands but which were sold by the United States.
The respective claims made by the counties above named are made
uder the provisions of the act of Congress of March 2, 1855 (10 Stat.,
634) and the act of March 3, 1857 (11 Stat., 251).

All of these cases are here on appeals from your judgment, rejecting
in each case the claim of said state.
Before passing on the merits of these cases I desire to call your attention to certain rules and regulations relative to the presentation and
adjuastment of claims under the swamp land laws promulgated since
your judgments in these cases were made (13 L. D., 301).

The sixth section of these regulations providesBefore final action is taken on the claim of a State for swamp lands in place or cash
or land indemnity, a certificate shold be required of a duly authorized agent of the
State reciting that the lands selected in each and every township involved in the
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selection list constituting the claim represents the full and final claim of the State to
lands under the swamp ana acts in the said townships, and that the State waives all
claims or rights, nder the said acts, if it have any, to all other lands not selected in
the said townships. Such a certificate will be accepted as evidence that the laim
of the State to swarp-lands in the particular townships to which it applies is final
and complete; and it w ill be recorded in a book teptfor that purpose, and as far as
practicable all such completed claims will be acted upon as promptly as possible and
in the order of their completion.

The seventh and eighth sections provide as follows:
In the case of cash and land-indelmnity claims, now pending or which may hereafter
be presented for the benefit of counties, a certificate of a duly authorized agent of
the county of the character and effect of that provided for in the 6th section of these
instructions, relating to claims of States, will be required of county agents, covering
the entire area of the county.
Waivers must be unconditional, and a copyof the authority from the State legislature or from the county authorities to act for the State or the county and to make
certificates of waiver most be filed in this officeby the State and county agents.

You will on receipt of this communication require the waivers men-

tioned in the sixth, seveuth, and eighth sections to be filed by the
proper authorities and when received you will forward them to this Departinent.

z

The cases now pending here will be suspended to await the receipt
of properly executed waivers as contemplated by the sections above
quoted.

PATENT-REISSUE-JURISDICTION.
THADDEUS MCNULTY.
Where a patent issues in conftrmity with the entire record the Department is without authority to accept a surrender thereof, for the amendment of the record
and reissue of patent in accordance with the record as amended.

Secretary Aoble to the Coimissioner of the GeneralLand Office, May 18,
1892.

I have considered the appeal by Thaddeus AleNnltyfrom your decision
of May 4, 1892, reflising to correct a patent issued April 16, 1892, in the
name of A. P. K. Jones, for lands designated as See. 2, T. 95, R. I E.,

Alabama.
MeNulty claims title to this land through purchase from the heirs of
CommodoreThomas Ap Catesby Jones, who, he claims, was the original settler, and that the existing patent erroneously deteribes the settler and does not convey title to the proper person, and he therefore
requests its correction.
The claim of the settler to this tract is based upon section 3 of the
act of March 3, 1819 (3 Stat., 530), which provides:
That every person, or his or her legal representative, whose claim is comprised in
the lists, or register of claims, reported by the said commissioners, and the persons
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embraced in the list of actuat settlers, or their legal representatives, not having any
written evidence of claim reported as aforesaid, shall, where it appears, by the said
reports, or by the said lists, that the land claimed or settled on had been actually
inhabited or cultivated, by such person or persons in whose right he clains, on or
before the fifteenth day of April, one thousand eight hundred and thirteen, be entitled to a grant for the land so claimed, or settled on, as a donation: Proided, That
not more than one tract shall be thus granted to any one person, and the same shall
not contain more than six hlindred and forty acres; and that no lands shall be thus
granted which are claimed or recognized by the preceding section of this act.

Your refusal is based upon the grounds that Commissioner Crawford
reported upon this claim and entered it in his list of actual settlers in
the name of "A. P. K.

ones," as number 165, which report was for-

warded to Congress, and pursuant to the act of March 3, 1819 (upra),
the land claimed in this case was surveyed in the name of "A. P. K.
Jones," in March, 1844.
On October 17, 1857, patent certificate No. 37, new series, issued in
the name of "A. P. K. Jones."

The complete record describes the settler as A. P. K. Jones, and the
question arises can the patent issued in accordance with the record be
returned, the record changed, and another patent issued upon the
amended, or changed, record ?
As stated in the case of Frank Sullivan (14 L. D., 389).
where apatent has issued whichfails to confornito the record upon which the right
to a patent rests, and has not passed out of the control of the Department, it is not
only the right, but the duty of the Commissioner to withhold the delivery of such
patent, ani to issue one in eonfOreity aSithetrecord.

But, as before stated, the patent in this case conforms with the
record, and, further, has passed beyond the control of this Department..
The right of the present holder to surrender the outstanding patent
is not shown, and this Department is not invested with proper machinery to make the investigation necessary to a proper determination
of that question. Bt even were the right clearly established, yet I
am of the opinion that this Departient can not afford the relief desired.
The claims confirmed by the act of March 3, 1819 (upra), were those

comprised in the lists reported by the commissioners.
Commissioner Crawford's report, then before Congress, contained

the claim of A P. K. Jones, and in that name all acts necessary to
establish the right to a patent for the land in question have been performed, and the patent has issued in accordance with the record as
made.

The duties of this Department are at an end.
Your action in refusing to correct, or issue a new patent, is sustained.
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PRIVATE CLAIM-SECTION 7, ACT OF JULY 23,1860-RAILROAD GlANT.
NAPIHTALY

v. BREcGARD
ET

AL.

The right of purchase under section 7, act of July 23, 1866,is not defeated by the
fact that the legal title to the land in question, at the date of said act, is held
by one not a purchaser for a valuable consideration, where the owner of the
equitable title at such time is not thus disqualified.
The right of purchase under said section existing at the date when the graut to the
railroad company became effective excepts the land covered thereby from the
operation of said grant.

Secretary Noble to the Coqamissioner of the General Laind Office, M1ay18,
1892.

In the decision rendered by this Department in the case of Naphtaly
v. Bregard et at. (12 L. D., 667), it was stated that James W. Tice was

a purchaser of the land involved for a valuable consideration, and that
he, on April 5, 1861,conveyed the title to his mother Urhetta Tice, the
consideration being love and affection, and her better support mnaintenance and protection. It was further held that Urhetta Tice not being
a purchaser for a valuable consideration, was not a qualified purchaser

underthe seventh section of the act of July 23, 1866,and consequently
that Naphtaly, who derived title through her, was not qualified to thus
purchase.
It was, however, said that,
If the conveyance to Urhetta Tice was simply a deed of trust for the benefit of the
other members of the family, and in the nature of a mortgage as seeurity for a claim
against the estate, a different rule might govern, and it may appear that the equitable title remained in the son, who was a qualified purchaser under the statute.

It was further stated that by deed dated May 13,1868, Urhetta Tice,
A. J. Tice, S. P. Millett and wife, conveyed the land to 11.P. Smith and
that by deed dated April 1, 1869, James W. Tice conveyed the land to
Martin Clark.
It thus appeared that seven years subsequent to the date of an instrument which purported to convey an estate in fee to Urhetta Tice,

she together with all the heirs except J. AW.
Tice. her grantor, conveyed
by deed, and that eight years after said purported conveyance in fee
to Urhetta Tice, her grantor conveyed the same premises by deed abso lute to another party. These facts could not fail to excite comment, and
to raise a doubt as to whether the estate held by Urhetta Tice was an
estate in fee, or a conditional

estate.

It was largely in view of these

facts, supported by the statement of Naphtaly that " rs. Tice was
holding the title only in trust for the other parties in interest and especially as security for the interest she and her husband had in the
ranch " that it was deemed necessary that a further hearing be ordered,
in order to ascertain, if possible, the real facts in the case, that justice
to all parties might be done.
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This recital is made for the purpose of showing that the contention ot
cousel for Bregard et al. that " the hearing was granted on the uncorroborated affidavit of the claimant himself, an affidavit not even based
on his own knowledge, but on mere hearsay, of the most indefinite and
uncertain character," is in no way sustained by the record.
At the rehearing all parties were fully represented by counsel and
evidence, both record and parol, was introduced. That evidence is now
before me for consideration.

The first question to be determined is this : Was the deed given by
James W. Tice, dated April 5, 1861,to his mother Urhetta Tice, and
acknowledged October 21, 1863, an absolute conveyance in fee, or was

it in the nature of a deed of trust for the benefit of the other members
of the family, and in the nature of a mortgage as security for a claim
against the property?
On its face the deed was an absolute conveyance of the premises in
controversy.
In the case of Russell v. Southard (12 Howard, 139), the court, in
inquiry as to whether a conveyance was a sale or mortgage, took into

consideration the condition and relation of parties, the amount of consideration, etc., and held that, " Parol proof is admissible to show a deed
absolute on its face to have been intended as a mortgage."
In the case of Hughes v. Edwards (9 Wheaton, 489), the court say:
A court of equity looks at the real object and intention of the conveyances; and
when the grantor applies to redeem, upon an allegation that the deed was intended
as a security for a debt, that court treats it precisely as it would an ordinary uortgage, provided the truth of the allegation is made out by the evidence.

In the case of Henly v. otaling (41 Cal., 22), the court say:
When the intention of the parties to a deed, absolute in form, is sought to be ascertained not in the usual way, by reading and construing the iustrruent, in connection with evidence to identify the subject matter, the parties etc., but by evidence
to establish an equity beyond and outside of the deed, and thus to convert the deed
into a mortgage, the evidence ought to be so clear as to leave no doubt that the real
intention of the parties was to execute a mortgage, otherwise the intention appearing on the face of the deed ought to prevail.

With these rules for our guidance, the evidence sbmitted must be
examined with a view to ascertain, if possible, the real object and intentions of the conveyance by J. W. Tice to Urhetta Tice, dated April
5, 1861.

The records show that on December 26, 1862, nearly two years subse-

quent to the deed of gift, J. W. Tice executed a mortgage of the premises
in question to secure the payment of a note for $1500, given by him
and his father, James Al. Tice.
On December 20, 1861,several months subsequent to the deed of
gift, J. W. Tice by James M. Tice, his attorney in fact, entered into a
contract with J. B. Crockett, an attorney at law, by which he agreed to
convey to said Crockett, with covenants only against the acts of said
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grantor, for services rendered by said Crockett, an undivided one-eighth
interest in the premises in controversy, with the exception of certain
specified tracts.
James 1. Tice, the attorney in fact, was the husband of Urhetta
Tice.

The only explanation that can be given of his action is, that he considered the equitable title, at least, to be in J. W. Tice, and did not
recognize the deed of gift as divesting him (J. W. Tice) of the title to
the land.
It will be observed that these instruments were executed prior to
the date of acknowledgment of the deed of gift, and of recording
the same, and in my opinion they clearly indicate what was in the muind
of the grantor; they indicate that he regarded himself as the owner of
said premises, that the title was in him.
The conveyance, dated April 5, 1861, was not recorded until April 1,

1867. Onsaid deed is the endorsement that it is recorded at the request
of Urhetta Tice. At the trial of this case D. P. Smith testified that
the grantor J. W. Tice had the deed recorded. However this may be,
under date of April 25, 1867, J. W. Tice gave to Lloyd Tevis a mort-

gage of the premises in question as security for the payment of $4400
borrowed money; and on April 1, 1869, said J. W. Tice gave to Martin
Clark a deed absolute for the premises in controversy.
The conveyance would certainly indicate that J. W. Tice considered
that he had title to the land, which had not been divested by the deed
of April 5, 1861, to his mother.

In what light did the grantee, Urhetta Tice consider this transfer ?
On April 30, 1868, she entered into a contract with D. P. Smith to
convey to him all the lands described in the above-mentioned deed of
April 5, 1861. In this contract she agrees,
that she will procure and deliver to said party of the second part a deed to him from
Andrew J. Tice, James W. Tice, S. P. Millett, and Pauline V. Millett his wife, of all
their right, title and interest of every kind legal ad equitable, of, in aud to all the
land or lauds herei ubetore described.

The consideration for this contract was $2000to he paid to Urhetta
Tice, and in addition to said sum, Smith agreed to pay the $4400 borrowed by .J. W. Tice, from Lloyd Tevis, to secure the payment of which
said Tice had executed a mortgage of the premises in question to Tevis,
on April 25, 1867. On Iay 13, 1868, Urhetta Tice, Andrew J. Tice, S.

P. Millett and Pauline V. Millett, executed a deed conveying the premises to D. P. Smith, consideration $7000. In the body of the deed the
name of James W. Tice appears as one of the grantors, but he did not
sign the deed.
It is not reasonable to suppose that had rhetta Tice believed that
the fee to the land in question was in her by virtue of the deed of April
5, 1861, and that she had the right to convey the same, that she would

have agreed to procure deeds fromother members of the family, neither
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is it reasonable to suppose that the various grantees would have united
in a conveyance had they not considered that they had some rights to
convey. The consideration, $7000 in round numbers, was the $4400
borrowed by J. W. Tice, and which Smith agreed to pay, and the $2000
which appears to have been the interest of Mrs. Tice, the mother, in
the property.
Thus the evidence would indicate that neither the grantor nor the
grantee, nor the other members of the family, considered the deed ot
gift, a deed absolute.
Is there anything in the record to indicate in what light the deed in
question should be regarded ?
The Tice family, consisting of father, mother, two sons, a daughter

and son-in-law,occupied the property in common; it was their home
and the ranch was carried on by them.
There is nothing to indicate that it was the intention of the various
members of the family to surrender to the mother, or to transfer to
her, all their property interest in this home, and which appears to have
been the common property of them all.
The only member of the family who testified at the rehearing, was
the daughter, formerly the wife of of S. P. Millett, and who, with her
husband, was an occupant of the ranch, before and at the time, and
subsequent to the conveyance dated April 5, 1861. She testified that
the deed " was made to mother to secure us all."
Q. What do you mean by' "secure us all?"
A. Because we were all interested in it, my brother was getting reekless and we
wanted the prop erty out of his hands.

She further testified that her father could not take the deed in his
own name on account of his indebtedness.
She was asked "whether the two thousand dollars to be paid to your
mother, Urhetta Tice, upon making the deed by her and other mem-,
bers of the family, was paid to her ?"
The deed in question was the one dated May 13, 1868, before men-

tioned. She testified that $1500 was paid her at the ranch, and the
balance in the city of San Francisco.
She also testified that after the death of her husband she (the witness) received the portion due her, as her interest in the ranch, also
that J. W. Tice received the amount due for his interest in the property, and by reference to the deed of lay 13, 1868,it will be seen that
there was expressly reserved from the property transferred, the one
hundred and sixty acres occupied by A. J. Tice, the other son; this
was presumably a portion, at least, of his interest in the estate.
This evidence is clear and explicit and in connection with the other,
throws much light upon the financial transactions of the Tice family,
and the relations they held to one another financially. It shows that
the deed of gift was not only for the protection of the mother of her

interest, but was for the protection of the other members of the family.
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Lloyd Tevis, who had taken the mortgage from J. W. Tice to secure
the payment of the $4400 borrowed, testified that when he discovered
that the deed of gift had been placed on record just prior to the execution of the mortgage held by him, he had an interview with Mrs. Tice
and made inquiry concerning said deed, and Mrs. Tice told him that
"ithe deed was only intended to secure her for the payment of two
thousand dollars."
The contract dated April 30, 1868, and the deed dated May 13, 1868,

is certainly strong corroborative evidence of the truth of this statement.
Moses G. Cobb, a lawyer who was employed to bring the foreclosure

suit in 1868on the mortgage given by Tice to Tevis in 1867,testified
that J. W. Tice the grantor and Urhetta Tice the grantee in the deed
of gift, both told him that the deed was given simply by way of security,
and that for a limited amount, he thinks about $2000.
James W. Tice, the grantor in the deed of April 5, 1861, and the one,

who above all others, could have given evidence as to the true intent
of said conveyance, is dead.

The grantee, Urhetta Tice, though living,

refused to appear at the trial, or to give her evidence by deposition,
although both parties swear that they endeavored to have her appear
and testify.
The evidence shows that on June 2, 1891,five days subsequent to
the departmental decision ordering a further hearing in the case, three
men, acting in the interest of Naphtaly, had an interview with Mrs.
Tice at her home near San Francisco, and in conversation with her in
relation to the character of the deed dated April , 1861,she made and
subscribed to the following statement:
That t the time of my receivinsgfrom my son James Willias, a deed to the Tice
ranch, that there was due and owing to ine the sn of $2500and the reason of the
giving to me said deed v-as to secure me front any loss as to said $2500.

It is shown that this statement in substance was inade in the absence
of undue influence. After the evidence bn relation to this statement
was submitted at the hearing, Urhetta Tice, after an interview with
Josiah S. Smith, one of the contestants uade the following affidavit:
I, Urhetta Tice, being duly sworn, depose and say, that I am the same Urhetta
Tice named in a certain deed made by my soi, James W. Tice, on the 5th day of
April, 1861, for love and affection ad better maintenance and support; that said
deed was not made to secure the payment of $2500,or any other sum of money due
me from my son James, nor was my said son indebted to me when said deed was
made, bt said deed M-asmade for my sole use and benefit, and the same was intended
to be and was an absolute conveyatce to me of the property, and was made for the
express purpose of securing me a home, and itot otherwise.

This was purely an ecxparte affidavit taken withouit notice to the opposite party and with no opportunity for cross-examiation. Objection
was made to its introduction, and it can not be taken as evidence; but
even if it could be received it simply demonstrates that the party will,
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either with or without a full uderstanding of the import of her words
make statements directly at variance with each other on the same subject, uder different circumstance, and her evidence is of little or no
value, on either side.

The only parties who appeared as witnesses for the contestants, were
D. P. Smith and Josiah S. Smith both claimants adverse to Naphtaly.
An attempt is made to throw discredit upon the testimony of Mrs.
Remington, formerly Mrs. Millett, the daughter, by asserting that she
had made statements different from those made under oath. Thus, on
December 15, 1891, Josiah S. Smith testified that on the day before he
had an interview with Mrs. Remington who said to him, referring to the
deed of April 5, 1861,that said "deed was given from her brother to
her mother for a home for her mother and the children." On the same
day D. P. Smith testified that on the day before he had an interview
with the witness, who said referring to the deed of April 5, 1861, that
"it was deeded to the old lady to keep the boys from spending the
money daring her life time." I think it is evident from these varying
statements, that the-e witnesses give their interpretation of what Mrs.
Remington said, rather than what she actually did say, and their testimony did not impeach her clear and positive evidence.
D. P. Smith testifies that he was the agent who attended to the
business of Mr. Tevis in his transaction with the Tices when the $4,400
was borrowed, that he was interested in having the agreement of April
30, 1868, perfected, that he visited Mrs. Tice in company with Tevis

and he states that in that interview nothing was said about the deed of
April 5, 1861, " being intended to secure a loan of $2,000from James W.
Tice to his mother," further on he states that at that interview nothing
was said about said deed being intended simply as a security for a loan
of $2,000, or any other amount. When this evidence is analyzed in
connection with the other evidence in the case, it will be found that it
does not amount to a contradiction of the evidence submitted by Naphtaly. No where in the record is there any evidence that the deed of
April 5, 1861, was made as, a security for a loan, no where is there any

attempt made to show that the mother had loaned money to the son,
and had taken this deed as security.
The evidence of John A. White throws much light upon this transaction.

The deed from Pqjol and Sanjurjo to James W. Tice was made Feb.
ruary 14, 1855. Mr. White testifies that in the spring of 1855he was a,
partner of James M. Tice (the father) under the firm of Tice and White,.
that the firm purchased the interest in the Romero ranch. His testimony is as follows:
When we purchased that place, it was purchased for James Tice and myself. The
consideration was from $3,000 to $3,500. We gave our note for that amount, and
took possession of the place. Bt the deed was first made to J. M. Tice and White,
then his family came out here; then J. V.Tice came out here about that time. Then
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J. M. Tice and myself had some business trouble, and I said to him: "I prefer to
give it to your son J. V. Tice, and give me my note." ve took our note up and let
Sanjrjo take James WY's
note. I told him it was better for them to take up our
note, and take J. W. T's and have our note made to him. My name was crossed out of
the old deed and it was transferred to James IV. Tice, and it was afterwards paid.
That was the way it was done, and James AV. Tice took possession of the ranch. It
was paid out of some property that originally belonged to Mr. James M. and myself.
I told him he could have the ranch. After getting back the note I told him he could
have the ranch, and I woid have nothing to do with it.

Titus the original payment is accountedfor; it was made with the
property of the father, James i. Tice. This was in 1855,and from that
time until April 5 1861,not only had the father labored to increase the
value of the property, but the two sols, the son-in-lawFid the daughter
had united their efforts to promote the same end. Owing to the action
of the member of the f amily in whom the title was vested, the other
members including the father, who had paid the original purchase
money, bat who could not, on account of financial trouble hold the title

in his name, desired security for their interests, and this was given by
means of the deed in question absolute on its face, for a good, but not
for a valuable consideration.

This deed was given for the security of an interest in the estate, or
in other words, a debt against the estate, and this interest in the estate
had been obtained, and the debt against the estate incurred, by means
of the payment of money and by means of labor extended.
In the case of New Orleans Banking Association v. Adams (109 U.
S., 211), the court say:
While it may be conceded that no precise form of words is necessary to constitute
a mortgage, yet there must be a present purpose ofthe mortgagor to pledge his land
for the payment of a sum of money, or the performance of some other act, or it can
not be construed to be a mortgage.

Applying this rule to the facts in the case at bar, there can be no
doubt that it was the intention of James W. Tice, by the deed of gift
to pledge the estate to seere the interests of all parties entitled to protection.
In the case of Peugh v..Davis (96 U. S., 332), the court say:
It is an established doctrine that a court of equity will treat a (teed, absolute in
form, as a mortgage, when it is executed as security for a loan of money. That court
looks beyond the terms of the iustrumeut to the real transaction, and wrhen that is
shown to be one of security and not of sale, it will give effect to the actual contract
of the parties. As the equity, upon which the court aets in such cases, arises from
the real character of the transaction, any evidence, writ ten or oral, tending to show
this is admissible. The rule which excludes parol testimony to contradict or vary a
written instrument has reference to the language used by the parties. That can not
be qualified or varied from its natural import, but must speak for itself. The rule
does not forbid an inquiry into the object of the parties in executing and receiving
the instrument. Thus, it may be shown that a deed was made to defraud creditors,
or to give a preference, or to secure a loan, or for any other object not apparent on
its face. The object of parties in such cases will be considered by a court of equity;
it constitutes a ground for the exercise of its jurisdiction, which will always be
asserted to prevent fraud or oppression, and to promote justice.
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The object of the deed dated April 5, 1861,between J. W. Tice and
Urhetta Tice being shown, it is the duty of the Department to give it
such an interpretation as will carry out the intention of the parties,
and promote justice.
If the question of the right of the grantees of both Urhetta Tice and
J. W. Tice, was entirely eliminated, and the question was resolved to
that of the rights of Urhetta Tice and the other members of the family,
in reality the joint owners of the estate under the deed in question,
there can be no doubt but that a court of equity would decree the in-

strument to be a mortgage for the security for the payment of each
interest, and not a deed absolute, which would deprive the various
ones interested of their rights, as to thus hold would be to work oppres-

sion and injustice.
In view of all the evidence in the case, and in view of the rule of law
pointing out the construction to be given to conveyances, I am of the
opinion, that the deed of April 5, 1861, must be held to have been a
conveyance, in the nature of a mortgage, given for the security of claims

against the estate, and that on July 23, 1866,the equitable title to the
land in. controversy, was in James W. Tice and was by him on April 1,
1869, conveyed to Clark, and that Naphtaly is a qualified purchaser

under the 7th section of the act of July 23, 1866.
In the decision of this case, by the local officers,certain tracts applied
for by Naphtaly were awarded to the Western Pacific Railroad Company. In the decision by your office the question of the right of the
company was left to future adjudication, and in the Departmental decision of February 4, 1889 (8 L. D., 144), no disposition of the claim was
made.
The company claims under the third section of the act of July 1, 1862

(12 Stat., 489), which granted to it the alternate sections, designated
by odd numbers, within ten miles of each side of the road, " not sold,
reserved or otherwise disposed of by the United States, and to which
a pre-emption or homestead claim may not have attached at the time
the line of said road is definitely fixed." The road was definitely located opposite the land in controversy subsequent to the date of the
passage of the act of July 23, 1866,under which Naphtaly claims, thus
at the time the grant took effect by the definite location of the road,
the land was occupied and in the possession of one entitled to purchase
under the act of July 23, 1886,and this legal right, which was founded
upon an equity which existed long prior to the date of the granting
act, reserved the land from the operation of said grant.
This principle is in accordance with the ruling of the Department in
the case of the Northern Pacific Railroad Company v. IKillian (11 L. D.,

596), and cases cited therein.
Departmental decision of February 4, 1889,is herewith recalled, and
you will dispose of the case in accordance with the views expressed in
my decision of June 23, 1891, and in this decision.
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The first clause of Section 2337,R. S., contemplates the allowance of a mill site entry
only where the land is used or occupied for mining or milling purposes at the
time the application for patent is made.
An entry allowed on insufficient proof, submitted without fraud or concealment,
is "erroneously allowed" within the meaning of the act of June 16, 1880,providing for repayment.

Secretary Noble to the First Compstroller, Ifty 18,1 892.

I am in receipt of your letter of April 21, 1892,submitting for my
review and reconsideration
the claim of the Hudson Mining Company, per General Land Officereport No. 55451,
for repayment of the purchase money paid by said company for five acres of nonmineral land for a "mill site " entered in connection with the mineral entry No. 1579
(Combination Lode and Mill Site) at Helena, Montana, on October 3,1887, viz., five
acres at $5, per acre

.$25.

You express the opinion that the claim should not be allowed, and
cite the case of Arthur L. Thomas (13 L. D., 359).
The act of June 16, 1880 (21 Stat., 287),under which the application

is made provides that in the event that an " entry has been erroneously
allowed and can not be confirm6d," repayment shall be made.

In the Thomas case, spra, it was held that his entry
was not erroneously allowed so far as either the law or the records of the land office
show, and neither the law nor the government interposed any obstacles to the confirmation of said entry by the performance of the acts necessary to confirm the same.

Section 2337,Revised Statutes, provides that, "Where non-mineral
land, not contiguous to the vein or lode is used or occupied by the proprietor of such vein or lode for mining or milling purposes," the same
may be entered as a mill site.

The act clearly contemplates that at the time the application for a
patent is made, and the entry allowed, the land in question is used or
occupied for mining or milling purposes.

The act does not contemplate

the performance of conditions subsequent, or the future compliance
with law. No mill site entry should be allowed unless it is shown that
the conditions of the law have been complied with.
Upon the examination of the papers in the case before me, I find that
the evidence submitted to the register and receiver, in support of the application, discloses the fact that the mill site in question was not used
or occupied as contemplated by law.

Thus the deputy surveyor in his field notes stated that " There are
no improvements upon mill site."
Neither the applicant, nor any of his witnesses, stated that the mill site
was used or occupied in any way, the applicant merely stated that he
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was in the actual, quiet and undisturbed possession of the premises.
With these facts before them, it was the duty of the local officers to
reject the application.
In the general circular issued by the Land Department, February 6,
-1892,page 85, it is said:
Definition of "erroneously allowed." This can not be given an interpretation
of such latitude as would countenance fraud. If the records of the Land Office, or
the proof furnished, should show that the entry ought not to be permitted, and yet
it were permitted then it would be " erroneously allowed." But if a tract of land
were subject to entry, and the proofs showed a compliance with law, and the entry
should be canceled because the proofs were shown to bhefalse, it could not be held
that the entry was " erroneously allowed," and in such case repayment would not be
authorized.

In the case of Oscar T. Roberts (8 L. D., 423), it was said:
Ift however, the entry is allowed by the local officers upon testimony which they
deemed sufficient, but which was rejected by the Commissioner and the Secretary, on
appeal, such entry was erroneously allowed and the entryman would be entitled to
the return of the purchase money, if there was no concealment or false searing in
his final proof and no evidence of bad faith on his part.

Also see case of Minerva A. Widger (6 IL.D., 694).

Applying these rules to the case at bar, I think it must be held, that
the entry was erroneously allowed and that it was not allowed as the
result of fraud or misrepresentation. I am therefore of the opinion,
that the application for repayment is within the provisions of law.

RAILROAD GRANT-CONFLICTING LIMITS-VITHDRAWAL.
THUNIE v. ST. PAUL, MINNEAPOLIS AND MANITOBA RY. CO.
The grant for the St. Vincent extension of the St. Paul, Minneapolis and Manitoba
railway is a new grant, later in date to that made for the main line, and lands
withdrawn for the benefit of the latter, as indenmity, are excepted from the
subsequent operation of the grant for the branch line.
An entry, irregularly allowed, of land withdrawn for railroad purposes may be permitted to stand as of the date when such land is restored.

Secretary Noble to the Commissioner of the General Land Office, May
18, 1892.

I have considered the case of Peder P. Thunie v. St. Paul, Minneapof SW. 1,
olis and Manitoba Railway Company, involving the NE.
NW. i of SE. , and lot 2, Sec. 13, T. 128 N., R. 41 W., St. Cloud land
district7 Minnesota, on appeal by Thunie from your decision of May26,

1890,holding for cancellation his homestead entry on account of the
grant for said company. The land in question is within the twenty
miles indemnity limits of the grant made by the act of March 3, 1865
(13 Stat., 526), to aid in the construction of the main line of the St.
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Paul, Minneapolis and Manitoba lRailway-i. e., the road to Breckinridge.
The 7th section of said act provides:
That as soon as the governor of the said State of Minnesota shall file or cause to
be filed with the Secretary of the Interior maps designating the routes of said road
and branches, then it shall be the duty of the Secretary of the Interior to withdraw
-from market the lands embraced within the provisions of this act.

The Avithldrawalof lands along this portion of the line was ordered
by letter of August 14, 1868,blnt this letter does not appear to have
been received at the Idcal officeof the district in which this land was
then situated, but was included in the withdrawal by letter of April 12,
1869 received at the local office at Alexandria April 22, 1869. This
withdrawal was not revoked until May 22, 1891 (12 L. D., 541), under

the authority of section 4 of the act of Congress approved September
29, 1890 (26 Stat.,

496), which provides:

That section five of an act entitled 'An act for a grant of lands to the Statd of
Iowa hi alternate sections to aid in the construction of a railroad in said State,' approved May seventeenth, eighteen hundred and sixty-four, and section- seven of an
act entitled 'An act extending the time for the completion of certain land-grant railroads in the States of Minnesota and Iowa, ant for other purposes,' approved March
third, eighteen hundred and sixty-five, and also section five of an act entitled 'An act
making additional grant of lands to the State of Minnesota in alternate sections to aid
in the construction of railroads in said State,' approved July fourth, eighteen hundred and sixty-six, so far as said sections are applicable to lands embraced within the
indemnity limits of said grants, be, and the same arc hereby, repealed.

No selection of the land has been made on account of said main line,

but the company's claim to the same is based upon the ground that the
land inured to it under the grant made on account of the StAVincent
Extension of said road. Upon the definite location of that line, filed
and accepted on December 19, 1871,the land herein involved falls within
the primary, or granted, limits.
In the case of this company against the Hastings and Dakota Railway Company (13 L. D., 440), it was held that:
The grant for the St. Vincent Extension was made by the act of March 3, 1871(16
Stats., 588), and in considering the question as to the plan to be followed in the adjnstnent of the grants for the Manitoba Company, it was held by this Department,
June 10, 1891 (13 L. D., 349), and again upon review, October 1, 1891 (13 L. D., 353),

that the grant for the St. Vincent Extension of the St. Paul, Minneapolis and Manitoba Railway is a new grant, made by act of Congress, subsequent in date to those
by which the original grant was made for the ' ain line,' and it therefore follows
-that the grant for said extension should not be adjusted in connection with the other
grants as an entirety.

The grant for this line being a new grant, to be adjusted separately
from the 'mahrline," the question arises: Does the reservation for indemnity purposes, on account of the main line, serve to defeat the
grant for the branch line? I am of the opinion that it does.
The act of March 3, 1871 (16 Stat., 588), provides as follows:
That the St. Paul and Pacific Railroad Company may so alter its branch lines that,
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instead of constructing a road from Crow Wing to St. Vincent, and from St. Cloud
to the waters of Lake Superior, it may locate and constrnct, in lieu thereof, a line
from Crow W0ingto Brainerd,-to intersect with the Northern Pacific Railroad, and
from St. Cloud to a point of intersection with the line of the original grant at or
near Otter Tail or Rush Lake, so as to form a more direct route to St. Vincent, with
the same proportional grant of lands to be taken in the same manner along said
altered lines, as if provided for the present lines by existing laws.

It is unnecessary here to recite all of the facts bearing upon the history of the grants made to aid in the construction of the several lines
owned and operated by the St. Paul and Pacific, now the St. Paul,
Minneapolis and Manitoba Railway Company; suffice it to say, that
these grants were made by the acts of March 3, 1857 (11 Stat., 195),
March 3, 1865 (sajpra), and March 3, 1871 (supra).

The 3d section of the act of March 3, 1865 (supra),is as follows:
That any and all lands heretofore reserved to the United States by any act of
Congress, or in any other manner by competent authority, for the purpose of aiding
in any object of internal improvement or other purpose whatever, be, and the same
are hereby, reserved, and excepted from the operations of this act, except so far as
may be found necessary to locate the route of said road through such reserved lands,
in which case the right of way shall be granted, subject to the approval of the President of the United States.

The grant made by the act of March 3, 1871 (supra), for the St. Vincent Extension, is "the same proportional grant of lands to be taken
in the same manner along said altered lines, as is provided for the
present lines by existing laws." This grant, therefore, carried the condition above quoted taken from the act of March 3, 1865 (supra).

In the case of the Wisconsin Central Railroad Company (10 L. P.
63), it was held that lands reserved, by executive order, for indemnity
purposes, under the grant of June 3, 1856 (11 Stat., 20), are by the express terms of section 6, act of May 5, 1864 (13 Stat., 66), reservedand
excluded from the grant made by section 3 of said act.

The language of section 6, here referred to, is identical with section
3 of the act of March 3, 1865 (pra),

before quoted, and while in the

Wisconsin Central case the withdrawal was but an executive order, in
the present case it was directed by the act making the grant, and required congressional action before the withdrawal could. be revoked.
It is urged by the company that the grant for its main and branch
lines is an entirety and indivisible; hence, the withdrawal on account
of one line can.not be held to be a reservation against the other, but it
has already been decided that the grant made by the act of March 3,
1871 (supra), is a new grant, referring to but distinguishable from the
grant for the ";main line,"~and I do not think that the fact that one
company succeeds to several grants gives that company greater privi-leges under the same than might have been enjoyed by several cornpanies.
This land having been reserved by Congress to satisfy one grant
would not be included in a subsequent grant, even though in terms
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there had been no exception made of it.

Wilcox v. Jackson, 13 Pet.,

498.

This tract was listed by the State as swamp land, in 1876,but said
list, it appears, was canceled upon the application of Thunie, ancl, on
August 11, 1886,he made homestead entry of the land.
A large portion of the argument on both sides is devoted to the question as to the effect of the claim made on account of the swamp grant
upon the railroad grant, but without passing upon that question, it
being nnnecessary to the determination of this case, I am of the opinion
that this company has no claim to this tract on account of the grant
for its main line, not having made selection thereof, and that having
been excepted from the grant for the St. Vincent Extension by reason
of the reservation created under the provisions of the act of March 3,
1865 (suplra),it was, upon the revocation of said withdrawal and the
restoration of the lands, subject to entry as other public lands. Prior
to this time, however, Thunie had been permitted to make homestead
entry of the land.
This was error, but having been allowed, it will be permitted to stand
as of the date of restoration, and your decision holding the same for
cancellation is reversed. Mudgett v. Dnbuque and Sioux City R. R.
Co., 8 L. D., 243.

INDIAN HOMESTEAD ENTRT-AC;T OF JUNE 10, 172.
AISH-1CA-BWAW V. SCHLUTTENHOFER.

An Indian homestead entry made under the. act of June 10, 1872, improperly canceled on a charge of abandonment should be re-instated, the intervening adverse claims eyclnded, and opportunity given to show additional compliance with
law.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, Micay18, 1892.

On November 1, 1872, Mary Aish-ka-bwaw made homestead entry
(No. 5329) for the S. E. i of the S. W..1 section 9, T. 34 N. R. 6 W., at

Traverse City, (now Grayling) Michigan. She held a certificate dated
August 30, 1872,signed by Indian Agent George I. Betts, that she was
a member of the tribe of Indians known as the " Ottawas and Chippewas of Michigan," that she was of full age, had never made a selection
or purchase of land under the treaty of July 31, 1S55 (11 Stat., 621),

and that she was entitled, under the provisions of an act of Congress,.
approved June 10, 1872 (17 Stat., 381),entitled "An act for the restoration to market of certain lands in Michigan" to a homestead entry
upon the lands covered by said treaty and undisposed of. This certificate was sufficient to support the entry in its inception. (See Indian
fiomesteads 4 L. D., 143, 1 C. L. L., 709). Said township

34, north of
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range 6 west, was a part of the land covered by said treaty and withdrawn from sale for the benefit of said Indians (11 Stat., 621, Art. 1
Par. 4). By the act of June 10, 1872,all the lands remaining undisposed of in the reservation made by said treaty were to be restored to
market by proper notice, lnder the direction of the Secretary of the
Interior, Section 2 of said act provided as follows:
That said unoccupied lauds shall be open to homestead entry for six months from
the passage of this act by Indians only of said tribes who shall have not made selections or purchases under said treaty, inclnding such members of said.tribes as have
become of age since the expiration of the ten years named in the treaty; and any Indian so entitled shall be permitted to make his homestead entry at the local office
within the six months aforesaid of not exceeding one hundred and sixty acres, or
one-quarter section of minimum, or eighty acres of double minimum land, on making
proper proof of his right under such rules as may be prescribed by the Secretary of
the Interior.

Under this provision Mary Aish-ka-bwaw, within six months from
the passage of said act, made the entry of said forty acres, which had
the effect to continue said land in reservation and prevent it from being
restored to market as enacted in section 5 of said act, which provides:
That immediately after the expiration of said six months the Secretary shall proceed to restore the remaining lands to market by public notice of not less than thirty
days, and after such restoration they shall be subject to the general laws governing
the disposition of the public lands of the United States.

It is evident that the land so entered by the above named Indian was
not subject to settlement under " the general laws governing the disposition of the public lands," and therefore not subject to contest by anyone claiming to be a settler under said " general laws."
Nathan J. Tracy, however, contested said entry on the ground of
abandonment and on May 20, 1875,the local officers advertised that a
hearing would be held before them on July 28, 1875, with a view to the

cancellation of said entry. The hearing was had and two witnesses
were produced and sworn on behalf of the contestant,

going to show

such abandonment. No evidence appears to have been produced on
behalf of the Indian, and the entry was canceled for abandonment on
December

24, 1875.

On July 8, 1876,Liberty J. Ingalls made homestead entry (No. 7434)
for said land, which was canceled on relinquishment December 1, 1876.
On January 2, 1877,David J. Cook made homestead entry (No. 7951)
for said tract, and on April 5, 1878,commuted the entry to cash by
military bounty land warrant No. 1378,register and receiver No. 600,
and transferred the land the next day (April 6, 1878) by warranty deed
to Mary A. Schluttenhofer, the present party cOntesting said Indian
entry.
By the act of March 3, 1875, (18 Stat., 516) the act of June 10, 1872,

was amended so as to authorize the Secretary of the Interiorto cause patents to issue to three hundred and twenty members of the Ottawa and
Chippewa Indians of Michigan, for the selections found to have been made by them,
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but which were not, prior to the passazgeof said act regularly reported and recognized by the Secretary of the Interior, and Commissioner of Indian Affairs and the
remainder of said lands not disposed of, and not valuable mainly for pine timber,
shall be subject to entry under the homestead laws for one year from the passage of
this act.

The name of Mary Aish-ka-bwaw does not appear in this list of three
hundred and twenty Indians, but her entry seems to comewithin the
spirit and letter of said act, as the land covered by her entry was
thereby "disposed of," and therefore not " subject to entry under the
homestead laws", as therein provided.

The act of May 23, 1876, (19

Stat., 55) again amended the act of June 10, 1872,by providing that
"the remainder of said lands not disposed of, and not valuable mainly
for pine timber, shall be subject to entry nuder the homestead laws."
It thus appears that it was the policy of Congress to protect the
lands "disposed of" from the application of the homestead laws.
On March 14, 1877, this Department directed a suspension of action

upon certain contested Indian homestead entries in onia and Traverse
City districts in Michigan upon complaint and representation that advantage was being taken of the ignorance of the Indians as to the
requirements of the land laws.

(4 L. D., 143).

Subsequently special agent E. J. Brooks, investigated the present
and other contested Indian entries, and by reason of his report of December 27, 1877, a bill was introduced April 21, 1879, in Congress

to confirm said entries. It did not however, become a law and on
September 7, 1885,this Department recal]ed the former suspension and
directed " a fair examination of the pending cases upon the merits of
each as it shall be reached."

(4 L. D., 144).

Under these instructions the entry of this Indian was reinstated and
by your letter of October 10, 1887,you directed that she be advised
that

she would be allowed to submit final proof in support thereof.

Her final proof was submitted June 15, 1888, and transmitted to you.
By your letter of February 10, 1891,you held "she had complied with
the homestead law as to residence and cultivation, front the date of her
entry until its cancellation, a period of three years, one month and
twenty-four days77and you directed that she sholLld be advised "that
when she can show frther residence and cultivation of the land in
question for sulch a period of time as will, with the time already shown,
make a period of five years as is required by law, she may submit sup-

plemental proof of such residence and cultivation " and held the entry
of said Cook for cancellation.

An appeal has been taken to this Department.
By the treaty of 1855, it was made the duty of the Indian agent to
make lists of " the names of all persons entitled to land under its provisions. By some oversight or neglect the namne of Mary-Aish-kabwaw with others, was omitted from the list, and she was prevented

from making a selection of land under the treaty. If she had b een listed
and had made a selection of land thereafter the United States would
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have held the same "in trust" for her; and a certificate would have
been issued " guaranteeing and securing " to her the "possession and
an ultimate title to the land."
This shows that the United States was to act the part of a trustee for
these wards of the nation in respect to their lands, and this relation
should be sustained to those who were not included in the lists that
were provided for by the treaty as well as to those who were included
in such lists. It was no fault of this Indian that she was not allowed
a selection originally.
The act of 1872, should be construed liberally, as a remedial statute

to secure the rights of those Indians whose rights were overlooked or
neglected by the omission of their names from said list. There is evidence in the record going to show that this Indian was driven from her
claim and her house torn down, that she could not speak English, and
was ignorant of her rights, and knew not how to protect them and was
poor and friendless.
The homestead law when applied to an Indian should be construed
with reference to their known state and condition in life, and not with
the strictness applied to the civilized white settler, (Indian Homesteads
4 L. D. 144). The transferee in this case bought a doubtful claim at
best and toDk the risk of its being adjudged to this member of her own
sex, who, though uncivilized, is not hereto be allowedto be dispossessed
of any of her rights.
Your judgment is affirmed.

DESERT LAND APPLICATION-AMOUNT

OF ACREAGE.

ELLEN B. VAN KLEECIE:.
A desert land application for six hndLred and forty acres, made in good faith, and.
accepted prior to the issuance of the circular of August 9, 1890,under the arid
land act, though irregular in the matter of the accompanying payment and not
acted upon for that reason, is within the protecting provisions of the act of Angust 30, 1890, and not subject to the limitation of acreage imposed by said act.

First Assistant Secretary Chandler to the Commissionerof the General
Land Offiee, aly 19, 1892.
On July 18, 1890, Charles B. Eddy, of Eddy, New Mexico, as the

agent of Mrs. Ellen B. Van Kleek of Denver, Colorado, forwarded to
the receiver of the local land office at Roswell, New Mexico,the desert
land application of Mrs. Van Kleeck for the E. of section 2, and the
W. A of section 1, T. 25, S. R. 28 east, also her check for $160 drawn on

the "First National Bank of Denver, U. S. Depository," made payable
to her own order, and certiaed across the face of said check " Good.
when properly endorsed.
Trios. KEELEY, Teller.'
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Said cheek was afterwards endorsed " Pay to the order of Frank Lesnet, Receiver, U. S. Land Office. Ellen B. Van

ileeck," and was so

certified and endorsed when forwarded to the receiver.
The application is endorsed as " Filed Aug. 1, 1890,"by the register
and stated the post-officeaddress of Mrs. Van Keeck. Said check was
deposited in the bank of Roswell to the credit of said Frank Lesnet,
receiver, on August 2, 1890, and appears, by the endorsement thereon,
to have been actually paid by the bank upon which it was drawn on
August 9, 1890. On August 25, 1890, the said receiver was paid $160

in satisfaction of said check by the cashier of said bank of Roswell.
On August 16, 1890, the local officers were notified by the circular of
August 9, 1890, (11 L. D., 220) of the withdrawal of all arid lands from
settlement. On September 13, 1890, the local officers were notified by
circular of September 5, 1890, (11 L. D., 296) that said lands were re-

,opened to settlement to the extent of three hundred and twenty acres
for each entry, under the act of August 30, 1890 (26 Stat., 391).

On October 27, 1890,the said receiver addressed a letter to Mrs. Van
lileeck enclosed in a letter to said Eddy in which he says,
Your desert application for (the said land) was received at this office August 19,
(1) 1890,with your check on Denver bank for the amount required, but the cheek
being on a foreign bank, the filing could not be received and put to record until the
bank here had certified to the validity of the check. During that time a circular of
the General Land Office reduced all filings to the amount of three hundred and
twenty acres, and your entry will therefore have to be ut down to that anount.
The office holds your filing for you to select such part of it as you may want, and
$80 will be refunded to you as soon as this office is notified of your exact address, or
the whole amount will be refunded you, if you so desire.

This letter does not appear to have been sent to her by said Eddy.
Mrs. Van Kleeck makes affidavit that not hearing anything from her
application, she, on December 17, 1890,wrote a letter to said receiver,
inquiring whether her application and check had been received, and in
reply received a letter dated December 23, 1890,enclosing a draft for
$160 in payment of the money received on said certified check, and informing her that the local officecould " not issue receipt or put filings
on record until the payment therefor is made in lawful money of the
United States."
On February 12, 1891, $160 " in lawful money of the United States"

was tendered to the receiver on behalf of the applicant and request
made for the issuance of a receipt upon said application, but said application was formally rejected.
An appeal was taken, and by your letter of April 23, 1891,to the
local officers, you affirmed their decision, holding that,
When the application was presented without the actual money necessary to make
the payment and to make the application valid, you should have rejected it. You
should not hold applications in abeyance under such circumstances.

An appeal now brings the case to this Department.
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'The said act of August 30, 1890,provides that so much of the act of
October 2, 1888,
as provides for the withdrawal of the public lands from entry, occupation, and settleinent, is hereby repealeQ and all entries made, or claims initiated in good faith
and valid but for said act, shall be recognized and may be perfected in the same
manner as if said law had not been enacted.

The question arises whether under this provision there was a cclaim
initiated " to the land in dispute on behalf of the applicant in good
faith, before August 30, 1890, the date of the passage of said act which
would have been " valid but for said act" of October 2, 1888.
The act of March 3, 1877, (19 Stat., 377), provides
that it shall be lawful for any citizen of the United States, . . . . upon the payment of twenty-five cents per acre, to file a declaration nnder oath, with the register'
and receiver of the land district, . . . . that he intends to reclaim a tract of desert
land, not exceeding one section, by conducting water upon the same within the
period of three years thereafter.

The applicant in this case forwarded by mail to the local office such

a declaration accompanied with said certified check in payment.
The application bears the indorsement, " Filed Aug. 1st, 1890. W.
S. Cobean, Register," and the check is indorsed " For deposit in the
Bank of Roswell, N. M. to the credit of Frank Lesnet, Rec'r," and it
was deposited in said bank to the credit of said receiver, as directed,
and was paid August 9, 1890 by the bank upon which it was drawn.
These facts show that the local officers actually received the check as
payment, otherwise they had no right to allow the declaration to be
filed. The payment is to precede the filing by the terms of the act of
March 3, 1877, above cited.

It is evident that the local officers waived the irregularity in the
mode of payment. They did not insist upon lawful money in payment
at that time. The proper course for them to have pursued was to have
rejected the application and to have notified the applicant, in which event
she would have been able to have made payment in lawful money before August 16, 1890, when the circular was received withdrawing arid

ands from settlement, and thus could have perfected her entry. The.
ocal officers did not take this course, however. They accepted the
check and filed the declaration, and the question now is not whether
the local officers complied with the strict letter of the law, for they did
not, but whether Mrs. Van lileeck
"initiated a claim in good faith and valid but for said act" before August 0, 1890.
The local officersruled in effect that she did initiate a claim in good faith when the
question was before them for decision on August l, 1890. Was it a claim "valid but
for said act."

The circular of August 9,1890 (11 IL.D., 220-222) instructed the local
officers as follows:
You will, therefore, permit no entry or filing of any lands lying within the arid
regions that may be included in your land district, on any condition whatever, but
will promptly reject any application that may be made for such an entry or filing,
with the usual right of appeal.
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The application in question had been made and accepted August 1,
1890, or before this circular was issued, and therefore

did not come

within its inhibition which-was prospective in its operation. It was an
application not to be made, but which had been made. This circular,
therefore, did not affect it.
On September 13, 1890, the local officers received the circular of September 5, 1890, (11 L. D., 296) which embraced the enactment of August
30, 1890,and they were notified that the circular of August 9, 1890,

was rescinded. Certainly upon the receipt of this circular the local
officers could properly have " recognized " and " perfected " said claim
"in the same manner as if said law (of October 2, 1888) had not been
enacted."
I am of the opinion that the application as received, for six hundred

and forty acres, should be passed to entry, upon the receipt of the
money therefor which has been tendered. Your judgment is reversed.

RAILROAD LANDS-ACT OF MKARCH3, IS87-RESIDENCE.
FLETCHER ET AL. v. BRERETON.
The right of a settler to perfect title Under the proviso to section 5, act of March 3,
1887, defeats the claim of a purchaser from the railroad company under the body
of said section.
Prior to the allowance of a homestead entry the applicant is not required to maintain residence on the land covered by his application.

Secetary Noble to the Comrnissioner of the General Lancd Office,.l1cay19,
1892.

On June 15, 1885, Stephen W. Brereton applied to make homestead
entry of NW I, section 15, T. 2 S., R. 67 W., at Denver, Colorado.

The local officers rejected this application because said land is in an
odd-numbered section, and wiithin the primary limits of the grant to
the Union Pacific Railway Company by the act of July 1, 1862 (12
Stat., 4S9), as enlarged by the act of July 2, 1864 (13 Stat., 356).
An appeal was taken by Brereton July 8, 1885, and by your letter of
May 3, 1887,you held that said land was excepted from the grant to
said cmpany, and on appeal therefrom this Department, by decision
of November 1, 1888 (unreported), affirmed your judgment.
On November 26, S88, your office returned Brereton's

homestead

application to the local office,with instructions to allow his entry.
On December 19, 1888, Brereton

made homestead entry (No. 1352)

for said tract, and on July 13, 1889,he gave notice of his intention to
make commutation final proof on September 2, 1889, to establish his

claim to said land.
On MTay11, 1889,Donald Fletcher and Albert F. Welch filed in the
local office a notice of their intention to establish their ight to said
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land by virtue of the fifth section of the act of March 3, 1S87 (24 Stat.,
556), and -Lnder instructions of February 13, 1889, of the General Land
Office, nder said act. (8 L. D., 348)
-On September 1, 1889, said Fletcher and Welch filed a motion that

they be allowed to submit testimony that they were bonafide purchasers of said land and had a prior right thereto, and also a protest against
the allowance of the final proof of said Brereton.
On Se tember 2, 1889, Brereton submitted his final proof and the
hearing was adjourned to September 6, IS9, when he and his witnesses
were cross-examined by the protestants, who also put in documentary
evidence in support of their rights as above alleged.
On October 31, 1889, the local officers gave their opinion that said

protest should be sustained and that Brereton's entry should be canceled. An appeal was taken, and by your. letter of October 7, 1890,
you reversed said decision.

An appeal now brings the case before me.

Both parties claim the land under the fifth section of the act of March
3, 1887, which is as follows:
That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of its
grant, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed in the grant, and being coterminous with the constructed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the boa fide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall
issue therefore to said bona fidepurchaser, his heirs or assigns: Proirided,That all
lands shall be excepted from the provisions of this section which at the date of such
sales were in the onafide occupation of adverse claimants under the pre-emption or
homestead laws of the United States, and whose claims and occupation have not
since been voluntarily abandoned, as to which excepted lands the said pre-emption
and homestead claimants shall be permitted to perfect their proofs and entries and
receive patents therefor: Proridedfirther, That this section shall not apply to lands
settled upon subsequent to the first day of December, eighteen hundred and eightytwo, by persons claiming to enter the same under the settlement laws of the United
States, as to which lands the parties claiming the same as aforesaid shall be entitled
to prove up and enter as in other like cases.

The protestants claim the right to purchase said tract from the
United States under the body of said section, as purchasers from said
company through intermediate conveyances, while Brereton claims to
be entitled to prove Lp and enter said land under the settlement laws
of the United States, under the second proviso to said section.
If Brereton's contention is sustained, and he is found to have initiated
a right to the land which is recognized and protected by the terms of
said second proviso, then the body of the section has no application to
the case, as expressly provided, and the title to the tract derived by the
protestants from said railway company is unaffected by the act and
therefore invalid, because the company had no title to convey, as al-

ready decided. Has then Brereton a right to the land which 1s protected by said proviso? If he has, it ends the contest.
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In the case of the Chicago, St. Paul, Minneapolis and Omaha Ry.
Co. (11 L. D., 607, 611), this proviso was construed as follows:
Said proviso applies only to the case of lands, which at the date of the passage of
the act had been 'settled -upon' subsequent to December 1, 1882,by parties claiming
in good faith a right to enter the same under the settlement laws, in ignorance of
the rights or equities of others in the premises.

Brereton tendered his application to make homestead entry on June
15, 1885, and testified at the hearing that he made a personal settlement on the land June 5, 1885,by hauling lumber and brick upon the
land and laying a foundation for a house thereon, with the intention of
making it his home.- These acts were sufficient to give notice to the
world that he had "settled upon the land, with the intention of
making it his home under the settlement laws of the United States.
Franklin v. Murch (10 L. D., 582); Bowman v. Davis (12 L. D., 415).

The laying of a foundation for a house was a very appropriate and
significant mode of giving notice that he intended to make his home
there. He afterwards followed up this initiatory step by making improvements, which at the date of the hearing he estimated to be of the
value of $2,200. In 1885 he used the land for grazing prposes. In
1886 he enclosed it with a fence.

In March 1887 he built a stable for

his cattle. In 1888he built a house twenty-eight by forty-seven feet,
and moved into it on November 19, 1888, and moved his household fur-

niture and family there December 26, 1888, and they have lived there
continuously ever since. He farther testified that he did not know that
any one, other than said railway company, claimed the ownership of
this land till July 1889. He had at the date of hearing a barn, a well,
a hundred acres in crop, with irrigating ditches, and had been in continuous possession of the land from June 1885.
The protestants purchased the land November 3,1887, but did not
put their deed upon record till July 18, 1888. Prior to the date of their
purchase you had decided that this land was excepted from the grant
to said railway company, and that Brereton should be allowed to enter
it. H-e had tendered his application for it, had fenced it, and put a
foundation of his house upon it all of which was notice to them of his
claim, and his case was then pending before this Department for adju-

dication. They bought the land subject to litigation, and took the risk
of an adverse decision. The equities are strongly on the side of the entryman.
Prior to the passage of the act of March 3, 1887,neither said railway
company, nor their assigns, had any title to this land, as it was excepted
from said grant. As Brereton initiated his claim to the land in June
1885, prior to the passage of the said act, he was only obliged to follow

up his initiatory step by compliancewith the homestead law in order to.
be entitled to prove up and enter said land. It is contended that he did
not comply with the law because he failed to reside upon the land while
his case was pending for decision, but it is well settled that he was not
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bound to reside there after the local officershad rejected his application,
until the question whether it would be allowed or not should be finally
determined.
D., 154).

Goodale v. Olney (12 L. D., 324); Rice v. Lenzshek (13 L.

In a contested case like this the 'law does not require the entryman,
after his application has been rejected, to spend his money and labor
for naught, as would be the result if his application should be finally
rejected and he had resided upon and improved the land. Brereton
did more than enough to show that he claimed the land.
Said proviso specially provides that parties claiming to enter lands
under the settlement laws " shall be entitled to prove up and enter as
in other like cases." Brereton has shown his good faith by his continuous claim to the land in face of a long litigation, by his tenacious defense of his rights, his continued possession, and his valuable improvements. In my opinion he has sfficienly complied with the law to
bring his case within the terms of said proviso, and his final proof
should be accepted, and his entry passed to patent.
Your judgment is affirmed.

THoCocSIcRTON . WOROUTn.
Motion for the review of departmental decision of October 24, 1891,
13 L. D., 448, denied by Secretary Noble, May 20, 1892.

PRIVATE CLAIM-RnE-SURVEY-PATENT.

RwCHo AUSAYIUS.
The Department has no authority to order the re-survey of a patented private claim
while the patent therefor is outstanding.

Secretary Noble to the Commwissionerof the General Land Office, Slay
20, 1892.
The appeal of M. Malarine from your decision of February 26, 1890,

in the matter of the resurvey of the Rancho Ausaymus Y San Felipe
situated in California, brings the case before this Department for consideration.
Said rancho was originally granted by the Mexican authorities in
1836; confirmed by the board of land commissioners for Califdrnia,

July 5, 1853,and by the United States district court, October 10, 1855,
which action became final i

the absence of an appeal; was surveyed

by Deputy Washington in April, 1858,and patented September 18,1858.
A few months after the survey of the rancho the same deputy run
the south bo-undary of township 10 S., R. 6 E., which practically closed
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the public suvey on the grant lines where the same coincided; the
northeast corner thereof marked F. P. No. 3, on the grant plat being a
common corner.

In 1877 Deputy Benson surveyed a portion of the

boundary of said township and re-established the corner F. P. No. 3 in
accordance with the calls of Washington's two surveys. In 1879Deputy
Herrman surveyed township 11 S. R. 6 E., which survey u-as approved.

This survey indicated that those formerly made located the eastern
line of the grant too far to the west.
When and how the grant claimant first asserted a right to the strip
of about three hundred acres thus found to be east of the eastern line
of the grant, as surveyed by Washington, and asserted to belong to it
by Ierrman, does not clearly appear. But it seems that a protest
against such right was made by parties claiming as settlers. Upon an
investigation made by your office into the matter, the surveyor general
of California was advised, on January 25, 1884, that F. P. No. 3, or the

northeast corner of the grant, is properly located by the surveys of
Washington and Benson; that F. P. No. 2, or the southeast corner of
the grant as located by Washington, is approximately correct, though
not exact; that the bearing of the south boundary is incorrect and
should be further north; and, it was said, that said corners should be
re-established in strict accordance with Washington's original surveys.
Subsequently the surveyor general was directed to carry out the expressed views of your office and to cause the lines of the public surveys

to be closed upon the grant boundaries, if found expedient. Accordingly a contract was made with F. P. McCray to mark and establish all
lines necessary for a resurvey of the east boundary of the rancho and
the closing of the public surveys thereon.
Upon the survey and report of INMeCray,
it was foLundthat the northeast corner of the grant as surveyed by Washington, and the same corner
as established by him in his township survey were not identical, and
therefore that the public surveys could not be closed upon the grant
ines in accordance with instructions. Thereupon on February 21,
1888,your office in a letter to the surveyor general held that the rancho
survey made by Washington, having been approved and carried into
patent " asprecedenceunderthelaw," and that the large preponderence
of evidence indicated that the northeast corner, of F. P. No. 3, is cor-

rectly located on said survey, and should be so accepted. Instructions
were given to run the line of the east boundary from said point south
5, 57 west, to the southeast corner, or F. P. No. 2, to the intersection

of the south boundary of the Rancho; in regard to the correct running
of which line instructions are given, which need not be here recited.
With the report of McCray was transmitted a suggestion that a new
line be adopted as the eastern boundary of the grant, which would divide nearly equally the strip in controversy. This compromise,it was
stated, would be satisfactory to all parties interested; that is, settlers
and grant owners. Your office authorized the surveyor general "to en-
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ter into-negotiations with the parties in interest" as suggested and as
he might deem that "the best interests of the'government call for LLnder the circumstances," and to report the results to your office.
On May 7, 1889,the surveyor general reported that he had thought
it best to have a meeting of all parties in interest, when the matter
might be freely discussed; and he notified said parties to attend at his
office on February 15, 1889. On the day of meeting only Mr. Malarine

and his attorney appeared, it being stated by the former that the other
parties had agreed to withdraw all opposition to the line as surveyed
by Herrman. An agreement to this effect was filed and also a statement from Ma]arine asserting his claim to the whole strip, as located
by the survey of township 11,madeby lHerrman; but agreeing to waive
said claim and accept a line parallel to the Herrman line, dividing the
contested strip in half.
Upon receipt of said letter and papers your office, on February 26,
1890, stated that it had found no reason to justify a change in the conclusionsreached as to the correctness of the east line of the grant as
fixed by Washington, and that no authority was known by which to
change the lines of said survey " upon which patent was issued under
the act of Congress."
A motion for review of said decision was filed in behalf of Malarine,

which was denied by your office on December 16, 1890,whereupon the
appeal was taken which is now being considered.

The specifications of error are seven in number.
The first alleges error in holding that the eastern boundary of the
grant was properly located by the patent survey instead of accepting
'of line of Herman as the true one:
Second. Error in rejecting the compromise line assented to by both
parties, under the sanction of the authority conferred on the surveyor
general:
Third. That after having encouraged the parties to believe that a
compromise line would be accepted it was unjust and inequitable to re-

ject the same.
Fourth: Because the effect is to withhold from the grant claimant the
area called for in his patent.
Fifth. Because the east line of the grant as patented was accepted.
prior to the objections filed by the settlers, which objections have not
been withdrawn.
The answer to the first specification of error is that the lands within
the grant as surveyed by Washington, having been patented by the
United States, this Department no longer has jurisdiction over the
same, ad consequently has no authority so long as said patent is outstanding, to change the survey ol which the same is based.
The second and third specifications relate to the rejection of the compromise after the same was authorized. It is sufficient answer to say
that the record does not show that your office authorized any compro-
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mise; but shows that it merely empowered the surveyor general to
"enter into negotiations " as suggested, and to report the result to your
office; and that upon the receipt of the report of the proposed compromise it was promptly rejected.
To the fourth specification of error the answer is complete when it
is said that your decision does not, and cannot, withhold from the grant
owner any lands called for by his patent, for the all sufficient reason,
before stated, that title to the same has passed out of the United States
and this Department has no jrisdiction or control over the same.
The fifth specification is not very clearly expressed. It seems to
charge error on the part of your officein not dismissing the objections
filed by the settlers to the east boundary of the grant, as theretofore
accepted by your office and patented. From the record before me I
fail to learn that such objections have been filed. As I understand the
case, the protest or objections of the settlers were in opposition to the
attempted establishment of the net or llerrman line as the eastern
boundary of the grant, instead of the patented line. Against this
attempt the settlers on what were supposed to be public lands, did
protest, as they had a right to do, and their protest was properly received.

No reason is nowNseen why said-protest

should not remain on

your records. If, however, the protest is against the east line of the
grant as patented, it would be utterly futile, as the Department cannot
under present circumstances, for the reasons before stated, interfere
with or change those lines, and the protest cannot prejudice the rights
of the grant claimants, if retained by you.
On a full consideration of the matters presented by the record, I find
no reason which will justify the reversal of your judgment. The same
is hereby affirmed.

ENTRIES OF PUBLIC LAND FOR PARK AND CEMETERY PURPOSES.
CIRCULAR.
DEPARTMENT O THE INTERIOR,
GENERAL LAND OICE,

Washington, D. C., Mray 23, 1892.

Registers and Receivers, United States Land Offices.
GENTLEMEN:The act of Congress entitled " An act to authorize entry
of public lands by incorporated cities and towns for cemetery and park
purposes," approved September 30, 1890 (26 Stat., 502), providesThat incorporated cities and town s shall have the right, under rules and regulations prescribed by the Secretary of the Interior, to purchase for cemetery and park
purposes not exceeding one-quarter section of public lands not reserved for public
use, such lands to be within three miles of such cities or towns: Provided, That
whdn such city or town is situated within a mining district, the land proposed to be
taken under this act shall be considered as mineral lands, and patent to such land
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shall not authorize such city or town to extract mineral therefrom, but all such
mineral shall be reserved to the United States, and such reservation shall be entered
in such patent.

Pursuant to the foregoing, I have prepared the following rules and
regulations for your observance and guidance, to wit:
1. The right of entry under said act is restricted to incorporated
cities and towns, and such cities and towns shall be allowed to make
but one entry of contiguous tracts of unreserved and unappropriated
public land, not exceeding a quarter-section in area, all of which must
lie within three miles of the corporate limits of the city or town for
which the entry is made..
2. If the public surveys have not been extended over the land sought
by any city or town under the- provisions of said act, it shall first be
necessary for the proper corporate authority to apply to the surveyorgeneral of the district in which the tract in question is located, for a
special survey of the outboundaries of such tract. The application
should describe the character of the land sought to be surveyed and,
as accurately as possible, its area and geographical location. Tracts
covered by such special surveys must be as nearly as practicable in
square form, and entries of the same will not be allowed until after
the surveys shall have been approved by the surveyor-general and accepted by the Commissioner of the General Land Office. The current
appropriftion for "surveying the public lands" being applicable to the
survey of "lines of reservations," as well as to the extension of the
ordinary lines of the system of public-land surveys, the cost of the surveys of all unsurveyed lands selected under the provisions of said act
of September 30, 1890,will be paid for out of said appropriation, the
same as the special surveys of the outboundaries of town sites and for
like 'reasons (see case of Fort Pierre, 18 C. L. 0., 117), and the depu-

ties employed by the surveyor-general to execute such special surveys
will report whether the land is either mineral in character or within an
organized mining district.
3. An entry for the purposes indicated herein can only be made by,
the mayor of an incorporated city or town, or, if in any instance there
be no such officer,then the entry may be made by the board of town
trustees. - And in all cases such entries will be made and patents issued
to the corporate authorities of the towns taking advantage of the provisions of said act, in trust for the use of such town, for the specific
purpose or purposes mentioned therein, as the case may be.
4. The land must be paid for at the government price per acre, after
proof has been furnished satisfactorily showingFirst. Six weeks' publication of notice of intention to make entry, in
the same manner as in homestead and other cases.
Second. The official character

and authority of the officer or officers

making the entry.
Third. A certificate of the officerhaving custody of the record of in-

14561-vOL14-36

562

DECISIONS RELATING TO THE PUBLIC LANDS.

corporation, setting forth the fact and date of incorporation of the city
or town for which entry is to be made, and the extent and location of
its corporate limits.
Fourth. The testimony of the applicant and two published witnesses
to the effect that the land applied for is vacant and unappropriated by
any other party, and as to whether the same is either mineral in character or located within an organized mining district.
Fift7. In case the land applied for is described by metes and bounds
as established by a special survey of the same, that the applicant and
two of the published witnesses have testified from personal knowledge
obtained by observation and measurements, that the land to be entered
is wholly within three miles of the corporate limits of the city or town
for which entry is to be made.

5. Entries under this act will receive the current number of the cash
series of entries, and, in all cases, the cash certificate (Form No. 4-189.)
should contain the fll name of the entryman or of each member of the
board of entrymen, with the official designation as the case may be,
and the last clause thereof should be modified so as to guarantee to the
entryman or board of entrymen a patent in this wise:
Now, therefore, be it known, that on presentation

of this certificate

to the COMMISSIONER OF THE GENERAL LAND OFFICE, the
,
and
(or
,
, Mayor of
said
,
or other qualified corporate
,Board of Trustees of
authorities, as the case may be), shall be entitled to receive a patent for
the tract above described, in trust for the use of the occupants of
for park and cemetery purposes (or either purpose as the case
-,
may be), as authorized by the act entitled "An act to authorize entry
of public lands by incorporated cities and towns for cemetery and park
,

purposes," approved September 30, 1890 (26 Stat., 502).

6. If any land covered by a cash certificate issued under the foregoing provisions, is either mineral in character or within an organized
mining district, the above-indicated modification of the last clause of
such certificate shall be enlarged by adding to the close thereof the
following exception, to wit:
Provided, That no title shall be hereby acquired to any mineral deposits within the limits of the above-described tract of land, all such
deposits therein being reserved as the property of the United States.
Very respectfully,
THos.
Approved, May 23, 1892:
JOHN W. NOBLE,

Secretary.

. CARTER,
CGonmissioner.
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ACTION.

ALABAMA QUARTZ MINE.
Where the published notice of application is not sfficiently explicit in the matter
of description, but the posted notice is in due form, the defect may be cured by
equitable action in the absence of protest or adverse claim.
The case of Hoffman et al. v. Venard et. al. cited and distinguished.

Secretary Noble to the Commissioner of the General Land Office, May
23, 1892.

I have considered the appeal of the Waterloo and Oro Grande Mining Companies, applicants for patent for the Alabama Quartz mine,
from your decision, dated August 10, 1891, requiring laimants to republish, Lnder direction of the register, a supplemental notice of their
appplication for patent for the period required by law, because the plat
and field notes describe said claim as connected with the corner to sections, 22, 23, 26, and 27, T. 10 N., R. 1 E., S. B. M., Los Angeles, Cali-

fornia, by a line bearing south, 13 degrees, 27 minutes, west 105.59
chains from corner No. 4, and the published notice of application for
patent describes the claim as connected with the corner commonto said
sections by a line bearing south 18 degrees, 27 minutes, west 105.59
chains from said corner No. 4.

The appellant alleges error in not holding that said notice was suffi.
cient to place parties on their guard who have adverse interests.
It appears that the notice of the intention to apply for patent and a
diagram were duly posted on said claim and no adverse claim was filed,

and I can see no good reason why said entry should not be sent to the
board of equitable adjudication for its consideration under the rulings
of the Department in the cases of New York Lode and Iill Site Claim,
5 L. D., 513, Newport Lode, 6 L. D., 546, Buena Vista Lode id., 646,
Mimbres Mining Company, 8 L. D., 457, Nil Desperandum Placer, 10 L.
D., 198, Silver King Quartz Mine, 11 L. D., 234, Oro Placer Claim id.,
457.

In the case of Jloffman et al. v. Venard et al. (14 L. D., 45), the De-

partment held (syllabus) "An application for a mineral patent cannot
be allowed, where the description of the claim in the published notice
of application is not in accordance with the field notes of survey."
But in that case the discrepancy was much more marked than in the
case at bar, and there were protestants who had been allowed to ap
peal from the decision of your office dismissing their protest against
the issuing of patent to said claimants for the Sanders Lode Claim. It
certainly was not intended in said case to overrule the former settled
rulings of the Department relative to the incomplete description in the
application for patent in the absence of protest or adverse claimants.
The decision of your officeis accordingly modified and you will transmit said entry for the consideration of the board of equitable adjudication.
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SECOND TIMBER CULTURE ENTRY-APPLICATION.

L. A.

DORRINGTON.

A second timber culture entry may not be made by one who relinquishes the first because it does not cover the land selected, and fails to showrthat the alleged error
can not be corrected.
The right to make a second timber culture entry will not be considered in the absence
of an application to enter inl due form of law.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,April 18, 1892.

L. A. Dorrington has appealed from your decision of April 2, 1891,
rejecting his application to make a second timber-culture entry, in place
of that made by him on June 1, 1885, for the S. of the NW. 1 and the
N. of the SW. of Sec. 26, T. 31, R. 49, Valentine land district, Ne-

braska.
He makes affidavit that upon selecting the tract he desired to enter,
he attempted to obtain a correct description of the same. The corners
were not marked by stakes or stones-the stakes originally put up at
the corners having been destroyed by prairie fires. The country was
new, and the settlers few, and he was compelled to rely upon the information those few settlers could give. About three months after the
entry, and as soon as he could do so, he procured a survey to be made,

which showed that the tract which he had selected had been erroneously described, and that the description furnished him applied to a
tract a mile distant from the one which he had selected.

Moreover, the

description applied to a tract in a section containing considerable young
pine timber, by reason of which it was not subject to entry under the
timber-culture act. He therefore relinquished the same to the government, and asks to be allowed either to amend his entry or to make a
second entry.
Although he states that the S. of the NW. . of Sec. 26 was the icorrectdescription of the tract he desired to enter, he does not state its
correctdescription. And while he has relinquished the tract which he
had not selected yet he does not state what has become of the tract he
selected, nor does he show that anything has prevented him fom having the error in the description corrected. The tract he asks to be
permitted to enter-i. e., the S. i of the SE. t and the S. of the SW. i
of Sec. 4, T. 28 N., R. 41 W.-is

manifestly not the one he originally in-

tended to enter, for it is between forty-five and fifty miles distant from
the one described in his receiver's receipt. In short, he appears to
have abandoned both tracts-the one described in his entry-papers,
which he had not selected, and the one a mile from the preceding, which
he had selected but that was not described in his entry. His application cai not be considered as one to amend his entry, because he does
not ask for the tract he claims to have originally intended to enter;
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and he does not make such a showing as would warrant
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the Depart-

ment in permitting him to make a second entry. Moreover, while he
mentions a certain tract as being the one which he now desires to enter,
this is not equivalent to an application, "in due form of law," for the
same (W. I. Miller, 7 L. D., 254).

Your decision rejecting the application is affirmed.
DESERT LAWND
ENTRY-ACT

OF MARCH 3, 191.

INSTRUCTIONS.*
The limitation, in section 8 of the desert land act as amended by the statute of March
3,1891, of the right to make desert entry to resident citizens of the State or
Territory in which the land is situated, requires that the applicant should make
the requisite showing in this respect both at the date of filing the declaratory
statement and at the date of final proof.

Acting Secretary Chandler to the Commissioner of the General Land
Office, April 27, 1891.

By letter of April 4, 1891,you re-transmitted the draft of a proposed
circular of instruction in relation to the provisions of sections 1 to 6
inclusive, of the act of March 3, 1891, (26 Stat., 1095) entitled "An act

to repeal timber culture laws and for other purposes." Upon examination, I find the changes suggested by departmental letter of March 31,
1891, have been made, both in the circular and in the blank forms accompanying it, except, as mentioned in your letter of transmittal, the
change suggested in the form of. the deposition of the applicant in the
matter of final proof in desert land claims, to make it contain an interrogatory as to his citizenship.
In explanation of this, you say that the inhibition in section 8, of the
desert land act as amended, contained in these words: "no person
shall be entitled to make entry of desert land except he be a resident
citizen of the State or Territory in which the land sought to be entered
is located" applies to the allowing of entry and not to the making of
final proof. This construction

would be equivalent

to saying that a

claim under this law initiated by a resident might be completed by a
non-resident. This would offer a great incentive to non-residents to
procure the filing of claims by residents for the very purpose of evading the restrictions evidently attempted to be imposed by the words
quoted above, and I do not think a construction that would bring about,
this condition ought to be adopted unless the language used precludes
any other conclusion. That condition does not obtain here. Parties
seeking to obtain title under the provisions of this act must show this
required qualification at the date of the final proof as well as at the
filing of the declaration.
' See

12 L. D., 405.
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I have caused to be added immediately after the word "born" in
question 2 of. the deposition of applicant in desert land anal proof, the
words " and where do you now reside."
The circular as now submitted, and the forms accompanying it,
amended in the particular here indicated, seem sufficent and proper to
carry out the aims of the statute, and are herewith returned with my
approval.

RAILROAD RIGHT

OF WAY-GRAVEL BED-CONSTRUCTION.

GREAT NORTHERN RY. CO.*
The use of material under the general right of way act of March 3, 1875,and the
special act of February 15, 1887,is limited to construction, and does not include
the repair or improvement of a railroad. The period of original construction
ceases when the road is open to the public for general use.

Assistant Attorney GeneralShields to the Secretary of the Interior, lay
13, 1892.

I have the honor to acknowledgethe receipt by reference by the First
Assistant Secretary, of the papers in the matter of the application of
the Great Northern Railway Company for appraisal of certain gravel
beds in the Fort Peck Indian reservation which it desires to appropriate
under the provisions of the act of February 15, 1887 (24 Stat., 402)
granting the right of way through the Indian reservations in northern
Montana and north-western Dakota, with a request for my opinion upon
the question presented.

Sections three and four of said act, which de-

fine the rights given said company and under which the present application is made, read as follows:
That the right of way hereby granted to said company shall be seventy-five feet
in width on each side of the central line of said railroad as aforesaid; and said corpany shall also have the right to take from said lands adjacent to the line of said
road material, stone, earth, and timber necessary for the construction of said railroad; also ground adjacent to said right of way for station-buildings, depots, machile-shops, sidetracks, turnouts, and water-stations, not to exceed in amount three
hundred feet in width and three thousand feet in length for each station, to the extent of one station for each ten miles of its road.
That it shall be the duty of the Secretary of the Interior to fix the amolmt of Compensation to be paid the Indians for such right of way, and provide the time and
manner for the payment thereof, and also to ascertain and fix the amount of comsensation to 1bemade individual members of the tribe for damages sustained by
them by reason of the construction of said road.; but no right of any kind shall vest
in said railway company in or to any part of the right of way herein provided for
until plats thereof, made upon actual survey for the definite location of such railroad, and including the points for station-buildings, depots, machine-shops, sidetracks, turnouts, and water-stations, shall be filed with and approved by the. Secretary of the Interior, and until the compensation aforesaid has been fixed and paid;
*This opinion was adopted by the Secretary of the Interior, tMay17, 1892.
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and the surveys construction and operation of such railroad shall be conducted with
due regard for the rights of the Indians, and in accordance with such rules and regulations as the Secretary of the Interior may make to carry out this provision.

It is farther provided in section six as follows:
That the right granted herein shall be lost and -forfeited by said company unless
the road is constructed and in running order within two years from the passage of
this act.

In the application filed, it is said:
An essential step for the complete construction of every railroad, and particularly
for the complete construction of any railroad running over the soft and spongy earth
found in the valleys of Western Dakota and Northern Montana is the ballasting of
the same with gravel, or other similar porous material. This step in construction
must follow track-laying and the commencement of operation of the railway, as
gravel is usually found deposited in beds at considerable intervals apart, sometimes
amounting to many miles, and must consequently be moved by train.

The provisions of the act under consideration as to the right of the
company to take from the public land material for the construction of
the road is the same as that found in the right of way act of March 3,
1875 (18 Stat., 485). Paragraph one of the circular of instructions issued under said general act on August 25, 1885 (4 L. D., 150) and now

in force reads as follows:
1. Such provisions refer exclusively to roads in the process of construction. No
public timber or material is permitted to be taken or used for the repair or improvement of a road after its original completion. The right to take such timber or material ceases when the road is open to the public for general use.

This rule should be observed in-considering the claim of this company
under the special act in question. The application does not state when
that portion of the road upon which it is desired to use the material in
question was put in operation by being opened to the publicTor general
use, nor does it state definitely upon what part of the road it is desired
to use this material, whether within or outside the boundaries of the
reservation. In his report upon this application, the Commissionerof
Indian Affairs makes the following statement:
The map of definite location of the right of way of said road over and across the
Fort Peck Indian reservation in Montana was approved by the Honorable Acting
Secretary of the Interior May 26, 1887, and the road has long since been completed
and in operation to Great Falls in western Montana.

I think it clear from this statement and the whole tenor of the application that the road has been built and put in operation past this reservation. It is, as remarked by the Commissioner of Indian Affairs,
not always an easy matter to determine just when the work of construction ends. The work of construction in the sense of making the
road bed more perfect and the whole line more complete may be said
to have no end. The oldest lines may still be making and carrying
into execution plans for a more perfect road bed. For the purposes of
these laws some point must be fixed as the end of the work of construction. The Department has fixed this at that point where the road is
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thrown open to the public for general use. This determination seems
a logical and just one, and I find no good reason for departing from it
in this instance. There is force in the suggestion of the Commissioner
of Indian Affairs that the provision of section six of this act quoted
above is of assistance in determining the right of the company in this
act. If this road is now"constructed and in running order" so that
the rights conferred by said act are not subject to forfeiture under said
section six, it must be held to be constructed in the sense of that term
as used in section three. The company itself would be the last to admit
that it is so in default in the matter of construction as to leave its rights
under said act subject to forfeiture as to that portion of its line over
which it is running its trains and transacting the business of the public.
It cannot be heard to assert the construction of its road under one section of this act to avoid a forfeiture thereunder and at the same time
the non-construction thereof under another section foy the purpose of
securing further benefits thereunder. For the reasons therein set forth,
I am of the opinion, and so advise you, that there is no authority in
said act of Congress for granting the application in question.

HOMESTEAD

ENTRY-ALIEN-NATURALIZ

PHILLIPS

ATION.

V. SERo.

The right of an alien homesteader who submits proof and receives his final certificate relates back to the date of his settlement, where, prior to the intervention
of any adverse claim, he is subsequently naturalized,

First Assistant Secretary Candler to the Commissionerof the General
Land Office, May 23, 1892.
On January

15, 1877, Joseph Sero made homestead

entry No., 96,

under the provisions of the act of June 8, 1872 (section 2304 Revised
Statutes), for the W. I- of the NW. i and the NE. 1 of the NW. of
the NE. t, See. 8, T. 2 N., R. 12 E., The Dalles, Oregon.
He submitted final proof May 23, 1882, and on the same day final certificate No. 281 was issued.

It appears that he enlisted in Company " D,' 1st Regiment, Oregon
Infantry

Volunteers, on November 23, 1864, and was honorably

dis-

charged therefrom on the 16th day of January, 1866,having thus served
about fourteen months.
It further appears that he was not a citizen of the United States at
the date when final certificate was issued (May 23, 1882). He first declared his intention to become a citizen on October 10, 1883, and on
September 8, 1884, he was naturalized, as evidenced by a certified copy

of the order filed with the papers and- affidavits, as to the identity of
the Sero so paturalized as being the same person who male said entry.
On or about May 1, 188, he sold the land to the three brothers, Charles
J., Edwin U., and Robert E. Phillips. A part of the purchase price
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was paid, and notes, amounting to $800, were given for the residue
secured by a mortgage on the land.

On November 30, 1888, Sero sold

the mortgage to one John Baldwin, and soon thereafter died.
In June, 1890,the notes given for the deferred payments fell due, and
the Phillips brothers undertook to borrow money to pay off the notes,
offering as security a mortgage on the land. It appears that they failed
in negotiating the loan upon the security offered, because no patent
had been issued for the tract, and, on their failure to pay the notes,
then amounting to $1000,Baldwin, the holder of the mortgage, began
foreclosure proceedings.
The value of the land and improvements thereon are estimated at
$4000.
On March 15, 1890, William 0. Phillips filed his affidavit of contest

against the entry, corroborated by R. Emmet Phillips (presumably Robert E., one of said brothers), asking for a hearing, with a view to the
cancellation of said entry, on the grounds above set forth-namely: that
at the time the entry was made, the said Sero was not a citizen of the
United States, and that the same was fraudulent and in violation of the
homestead laws, etc.

On April 24,1890,you denied the application to contest, " the charges
not being deemed sufficient to warrant an investigation of said entry."
Phillips has appealed from that judgment.
Under the facts above given, Sero might have become a citizen of the
-United States under section 2166 of the Revised Statutes, " without
any previous declaration of his intention to become such."
While his proof was made when he was an alien, yet the defect of

alienage was cured by his becoming a citizen before any adverse claim
or coatest was initiated, and in sch cases the Department has ruled
that the right of the claimant relates back to the date of his settlement.
Kelly v. Quast, 2 L. D., 627; Mann v. Huk, 3 L. D., 452; OleO.Krogstad, 4 L. D, 564; Jacob H. Edens, 7 L. D., 229; Paulus Kundert, id.,
362; Rongeot v. Weir, 13 L. D., 242; Lyman . Elling, 10 L. D., 474.
The decision appealed from is accordingly affirmed;

HOMESTEAD ENTRY-PAYMENT

FOR EXCESS.

JAM1ESL. KENNEDY.
A timber cnltur& entryman who pays cash for an excess in acreage and subsequently

relinquishes his entry and applies for the land under the settlement laws is not
entitled to credit for the payment made nder the former entry.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, illay 26, 1892.

The land involved in this appeal is the E. I of NW. i and lots 1 and
2, of Sec. 18, T. 135 N., R. 74 W., (containing 166.76 acres) in Bismark,

North Dakota, land district.
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The record shows that James L. Kennedy made timber culture entry
on said tract in May, 1884, and paid $16.90 for the excess over 160
acres. In May, 1888, he relinquished the same and filed his pre-emption

declaratory statement for the land in question, alleging settlement
April 10, 1888, and on October 9, 189D,applied to transmute his pre-

emption filing to a homestead entry, under Sec. 2, of the act of March
2, 1889. The ]ocal officers rejected this application " for the reason of
an excess of 6.76 acres, which applicant refuses to pay."
Kennedy appealed, and you by letter of December 5, 1890, affirmed

their decision, whereupon he prosecutes this appeal, assigning as error
that you have misconstrued the law and rulings relative to excess.
Counsel for appellant argues that inasmuch as his client paid the
excess under his timber-culture entry, he should not be required to pay
it again for his homestead entry. This position is not tenable. He
voluntarily relinquished to the government the land under the timber-.
culture entry. His subsequent entry bears no relation whatever to the
former, no more than if he were a stranger to the land, or than if he had
sought to take another tract. In other words, when the government
again became vested with the title to the tract, it was subject to the
entry under the law and regulations by the first qualified applicant,
regardless of what may have been done by the former entryman.
Your judgment is therefore affirmed.

HOMESTEAD ENTRY-DIVORCED WOMAN-JUDGMENT.
LEONARD

. GOODWIN.

In determining the rights of third parties, set up as against the homestead entry of
a divorced woman, it is competent for the Department to inquire into the good
faith of the divorce proceedings.

First Assistant Secretary Chandler to the Commissionerof the General
Land Oflce, May 28, 1892.

The land involved in this appeal is the SW. 1 of Sec. 30, T. 96 N.,
B. 66 W., Yankton, South Dakota, land district, formally in the limits
of the Ft. Randall military reservation.
The record in this case shows that Martha Goodwinmade homestead
entry for said tract September 9, 1885, under section 2289 (R. S., 419),

and the act of July 5, 1884 (23 Stat., 103), alleging settlement April 17,
1883. On August

27, 1886, she submitted

final commutation

proof

which was accepted and cash entry made September 7, following.
Much of the subsequent history of the case is immaterial and for the
sake of brevity, will be omitted. Sufficeit to say, that the final proof
shows that the applicant had been divorced from her husband on the
ground of desertion, and by letter of October 25, 1886,you required
proof of this to be furnished, and also required Amy H. Leonard, to file
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formal charges, if she desired to contest the entry, within sixty days.
Accordingly, Leonard on January 12, 1887,filed an affidavit of herself
and two corroborated witnesses, including twenty pages of manuscript,
the substance of which is that she settled on and claimed the W. of
the SW. 1 of said described land (and others) September 14,1883; that
the claimant Goodwin, was not a qualified homestead entryman for the
reason that the divorce proceeding was fraudulent and collusivebetween
the claimant and her husband; that the object and purpose of said
divorce proceeding was simply to permit the claimant to secure said

land, because the husband had exhausted all his rights under the land
laws.

On May 3, 1887,the contestant presented her homestead application
for the W. I of the NW. I and W. i of the SW. 1, said section, township,
and range, which was refused for partial conflict with the defendant's
cash entry.
By letter of February 21, 1887, you ordered a hearing, which was had
before the local officers, and as a result they held that the claimant was

not qualified to make said entry. On appeal, you by letter of May 29,
1889, reversed that decision. A motion for a rehearing was made on
the ground of newly discovered evidence. By letter of August 8, 1889,
said motion was denied, but on your own motion, on September 6, fol-

lowing, you ordered a new hearing "to determine contestant's charge
of disqualification and fraud of contestee." After several delays, hearing was finallyhad before the local officers,and as a result thereof they
held that there was no evidence of fraud on the part of the claimant
and recommended that her entry be allowed to stand. Contestant appealed, and you, by letter of April 25, 1891, affirmed their decision,
whereupon contestant prosecutes this appeal, assigning as error your
action in not finding that the divorce was procured through fraud and
collusion between husband and wife, and was a mere sham to enable
the wife to enter the land as a feme sole.
It is a well settled principle of law that the judgment of a court of
competent jurisdiction is conclusive between the parties and can not
be attacked collaterally or by a stranger to the record, yet, I take it,
where the rights of third parties are imperilled and it is shown that by
fraud and collusion a decree of divorce is obtained and by reason there-

of the wife is enabled to do, as a feme sole, that which her husband or
herself could not do while the marital relation existed, the Department
may inquire into the bonafides of the judgment, and if it is found that
for the purpose of acquiring title to public lands, it was procured by
fraud and collusion, the entry may be canceled. It is only on this
theory that this divorce proceeding will be considered.
The testimony shows that James Goodwin,with his wife,the claimant,
and five children, settled on the land in controversy in April, 1883; that
in February, 1885,James left his family for a short time, went away
again in June, and remained away permanently; that on March 10,

572

DECISIONS RELATING TO THE PUBLIC LANDS.

1886,claimant filed her complaint asking for a divorce from her husband
on the grounds of desertion on February 10, 1885,and failure to support herself and children; asked for the custody of the three youngest
children, and for the possession of all the personal property alleging
that the same was bought with her own money and by the minor children. On June 23rd following, the defendant being in default, the district court granted the divorce as prayed for.
Fraud is rarely susceptible of direct proof and courts must rely largely
upon circumstances that are inconsistent with fair dealings, honesty,
and the ordinary conduet of individuals in the transaction under consideration, to arrive at a conclusion, and every case must be governed
by the facts surrounding that particular case. I take it, however, that
to annul the effect of a judgment properly rendered on the ground of
fraud, the evidence must be of such a positive nature as to carry conviction with it.
The circumstances relied nuponby the contestant in this case are, in
my opinion, wholly insufficient to establish the truth of the charges.

I think it will be conceded thatthe evidence shows that the husband,
James, had exhausted all his rights under the land laws prior to his
settlement on this land; that after he abandoned his family, both prior
and subsequent to the judgment in the divorce proceeding, he was at
the house of his wife on several occasions; that he stayed over night a
few times, in the house, occupying the room of his oldest sons, sleeping

with one of them; that he lived in the neighborhood at various places,
working for different parties, sometimes for his son on the farm, receiv-

ing pay therefor the same as any other hired help; that he was at the
house frequently, was seen to be holding one of the younger children.
These are all the circumstances relied upon by the contestant to defeat
this entry. She does not show that he exercised any right of ownership or superintendency in any manner, directly or indirectly, over the
management of the farm or the stock; that lie contributed anything
whatever, after the time he left his family finally, to their support; that
there was any intention on the part of either the husband or wife to
ever assume again the marital relations or any admission on the part
of either, prior or subsequent to their separation, that it was done for
the purpose of allowing this entry to be made.
On the contrary, it is shown by claimant that during the twenty years
or more that she had lived with her husband, he had dragged herself
and little family over five or six different states and territories of the
West, and that they never had any permanent abiding place; that he
had been a drunkard, profligate in his habits, spending the money that
she earned by washing and other labor outside of her family duties,
and money she had inherited from her relatives. In addition to this it
is shown that he was a man of violent temper, often abusing his chil-

dren, and that the evening prior to his final departure from his home,
he had a violent fight with his oldest sons.
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The claimant swears positively that this divorce was procured in good
faith, without any intention of ever assuming the marital relations
again; that she has taken this land for the purpose of making a home
-forherself and children, and all the testimony goes to sow that, so far
as her improvements and the industry of herself and children are concerned, she has carried out this intention with the utmost good faith.
Under such circu nstances I do not feel justifiAd in disturbing the opinion of the register and receiver concurred in by you. Believing your
judgment is right, it is, therefore, affirmed.

SWIMS V. WARD.

Motion for review of departmental decision of December 16, 1891, 13
L. D., 686, denied by Secretary Noble, May 28, 1892.

SOLDIER'S ADDITIONAI

HOMESTEAD-SECTION
1891.

JESSE W. FINCH ET

7, ACT OF MARCH 3,

AL.

An entry is confirmed by section 7, act of March 3,1891, where at the date of said
act the land is held by a transferee, who is entitled to confirmation, abd is subsequently purchased by another in good faith.

Secretary Noble to the Commissioner of the General Land Office, May
28, 1892.
On December 5, 1878, soldier's additional homestead entry No. 263

was made at Colfax,in the name of Jesse W. Finch for the S. i- of the
SE.

of Sec. 4, T. 16 N., R. 43 E., Walla Walla, Washington.

On May 27, 1885,you held the entry for cancellation because based
on service in the Missouri Home Guards. It seems that notice of said
decision was not properly given, or rather there is no evidence that it

was given to the entryman at all.
OnMay Al,1891,you again held the entry for cancellation, and the
case is now brought here on appeal, and a motion has been made, ask-

ing that the case be considered and passed to patent, under the provisions of section 7 of the act of March 3, 1891 (26 Stat., 1095), being as
follows:
All entries made under the pre-emption, homestead, desert-land, or timber-culture
laws, in which final proof and payment may have been made and certificates issued,
and to which there are no adverse claims originating prior to final entry and which
have been sold or incumbered prior to the first day of March, eighteen hendred and
eighty-eight, and after final entry to bona fide purchasers, or incumbrancers, for a
valuable consideration, shall, unless upon an investigation by a government agent
fraud on the part of the purchaser has been found, be confirmed and patented upon
presentation of satisfactory proof to the land department of such sale or incum-
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The abstract of title, filed with the record, shows that on December
6, 1878,Jesse W. Finch and wife sold and conveyed the tract to A. A.
J. Frye for $277.00,and on August 21, 1882, Frye sold and conveyed
the same to James Bleecker for $850, and on March 18, 1891, he sold

and conveyed the same to the present holder, . S. llollingsworth, together with other land for $5200.
The final entry in question was made on December 5, 1878, the tract
was thereafter, and before March 1, 1888, sold for a valuable consider-

ation to A. A. J. Frye, and by reason of mesne conveyances it is now
owned by lollingswortb, who asks for confirmation. He is not shown
to have had any knowledge of any fraud, if there was any in connection
with the making of said entry. No adverse claim originating prior to
final entry exists.
At the date of the passage of the confirmatory act of March 3, 1891
(supra), the land was held by James Bleecker, under his purchase
made on August 21, 1882.
There seems to be no question as to the bona fide character of said

purchase, and Hollingsworth, the present holder of the land, is entitled
to claim any benefits that might have been accorded Bleecker under
said act, there being nothing to indicate that his purchase was otherwise than in good faith.
In Bleecker all the conditions of the act are met, and the entry is
confirmed.

The abstract of title is brought up to January 6, 1892, and on the
same date llollingsworth made affidavit to the fact that he was still
the owner of the land, and that he had not transferred it to the entryman or any other person.
Your decision holding the entry for cancellation is reversed, and the
papers are herewith returned, and you are directed to issue patent
upon the entry involved.

DECISION OF THE GENERAL LAND OFFICE-JURISDICTION.
PURCELL V. NORTHERN PACIFIC R. R. Co.
After the expiration of the time allowed for appeal from a decision in a case it is too
late for the Commissioner of the General Land Office to take action therein on
his own motion, as the case is then removed from his jurisdiction, and further
action can only be taken by the Department in the exercise of its supervisory
authority.

Secretary Noble to the Commissioner of the General Land Qifce, May 28,
1892.

With letter of January 15, 1892,you forwarded a petition for a writ
of certiorari, filed on behalf of W. B. Purcell, in the matter of his contest with the Northern Pacific Railroad Company, involving his right
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to make entry of the NE. 1 of See. 11, T. 132 N., R. 48 W., Fargo land

district; North Dakota.
Said tract is within the indemnity limits of the grant for said company, and was included in the list of selections filed by said company
May 19, 1883.

On July 17, 1885, Purcell applied to enter this tract, and the local
officers rejected the same for conflict with the indemnity selection of
May 19, 1883.

His appeal was considered in your letter of March 14, 1888, in which

it is stated:
The list of selection shows that the tract described was selected in lieu of land in
section 29, town 49 N., range 17 W., Minn., said section being included in the Fond
du Lao Indian reservation. The Department has already decided that the company
has no right to select lands in Dakota for lands lost in an adjoining state or territory, and this question is now before the Hon. Attorney General for his opinion.
Apart from the above decision, however, it may be asked " Is the company entitled
to indemnity for lands lost by reservations created prior to July 2, 1864? The joint
resolution of May 31, 1870,limits the right to receive lieu lands to losses sustained
within the granted limits, by reason of sales, reservations, etc., between July 2,
1864,and the final location of the lines of road. Thelanguage is "subsequent to the
passage of the act of July 2, 1864." The Fond du Lao Indian reservation was set
apart and reserved for the Indians by treaty of September 30, 1854,it was in res,ervation at and during the period above mentioned, and none of the odd sections
therein fall within the category of lands for which indemnity can be allowed. I
therefore reverse your decision, hold the homestead entry of Purcell for allowance,
and the company's selection for rejection, subject to appeal within sixty days.

On April 17, 1888,the resident attorney for the company asked that
final action upon the case be suspended, awaiting the opinion of the
Attorney General on the question as to the right of the company to
select lands in one State for losses in another.
October 13, 1888,the request for suspension was granted, and the
local officers advised.

No further action appears to have been taken until January 17, 1891,
when you advised the local officers that the decision of March 14, 1888,

"is accordingly relieved from suspension, and you will at once proceed
to give it effect, allowing the usual sixty days for appeal."
February 3, 1891, the following telegram was sent the local officers:
Take no action under officeletter of January 17, 1891,in matter of application by
W. E. Purcell to enter northeast quarter of section 11, township 132 north, range 48
west, until further advised.

Purcell then moved that the case be relieved from suspension, and on
December 12, 1891,you dismissed the motion and adhered to the position as expressed in the telegram. Thus the case remains suspended.
The object of the present petition is to relieve the case from suspension and to carry into effect your decision of March 14, 1888.

Under the rules of practice, an appeal from your decision must be
filed within sixty days from the date of the service of the notice of
such decision, otherwise the same will become final.

After notice has
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been given of your decision, the time will continue to run, unless
stopped by the filing of a motion, or by your action sua sponte.
In ease there is a motion filed for the review of, or recommendation
of, your decision, the time within which an appeal must be filed will be
stopped from running, until notice is given of your decision upon such

notion.
After the expiration of the time allowed for appeal, it is then too late
for action sa sporte, and that case is as far removed from. your jurisdiction as though an appeal had been filed. Further action can only be
taken by this Department under the exercise of its supervisory author-

ity.
In the present case, your predecessor in office rendered a decision,
dated March 14, 1888, adjudging the company's selection invalid, and
holding Purcell's application for allowance. The company might have
sought a review of that decision, in accordance with the rules governing the practice before your office and this Department, or it could have
appealed within the time allowed for that purpose. It failed to take
advantage of either of these remedies, but in a letter addressed to your
officestated that it believed that your office decision was inadvertentlymade, and asked that it be suspended.
This can in no wise be considered as a motion for review, as it comes

too late, and no notice thereof was ever given Purcell.
The company waived its legal remedies and rested its case upon its
request for suspension, a matter resting in the discretion of the Commissioner.

This discretion was not exercised until October 13,1888,seven months
after decision had been rendered and long after the time for appeal had
expired.
I am clearly of the opinion that the suspension was made without
authority, and that it slould not longer be continued.
i-

'i
il

*
'The right

t,
CHIPPEWA SCRIP-ASSIGNMfENT-CONTEST.

ilYDE ET

AL. . WARREN ET AL.
~~(/¶r4A.
a,1/7j)
to select eighty acres of land conferred uponthe mixed bloods of the Chip-

pewas by the seventh clause of section 2 of the treaty of September 30, 1854, is
personal and not assignable; and any attempt of the Indian to sell, or of any
person to purchase the certificate of such right, or to acquire any right thereunder by means of two powers of attorney, one to locate and the other to sell
the land after location, is without authority of law.
'The subsequent ratification of acts performed under a double power of attorney,
executed for the purpose of effecting a transfer of the Indian's right of selection,
does not operate to give validity to a location and sale made thereunder.
A contest may be properly entertained to determine te validity of a scrip or certifi
cate location.

Secretary Noble to the Commissioner of the General Land Office, llfay
31, 1892.

By your letter dated May 10, 1890, are transmitted the papers in the
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case of Thomas W. Hyde, et al. v. James H. Warren, on the appeal of
the former from the decision of your office dated October 16, 1889, sstaining the latter's location, allowed by the local office on October 15,
1885, R. R. No. 79, of lot 7, and the NE J of SW of section 30, T. 63 N.,

R. 11 W., 4th P. MI.,Duluth, Minnesota, under the provision of the
seventh clause of article two of the treaty of September 30, 1854 (not
1885 as stated in said decision), with the Chippewa Indians (10 Stat.,
1110), and overruling the several applications to contest said location
and enter the land covered thereby.
The record shows that one Joseph H. Chandler on February 23, 1889,
applied to locate Valentine scrip No. 51 E, 40 A, on said NE. 1 of the
SW

:, and on March 23 following, one Jesse G. Barrick

applied, by

his attorney in fact, to make soldiers additional homestead entry of said
lot 7, and also of lot 8 in the same section, and that both applications
were rejected by the local officersfor conflict with Warren's said location; that from said rejection said parties duly appealed to you; that
on May 23, 1889, counsel for said Chandler

and Barrick filed with you

affidavits of contest against said Chippewa -location, and on June 14th
of same year other affidavits of contest were filed in the local office

against Warren's said location upon substantially the same grounds as
those filed with you; that on March 11, 1889,prior to the filing of said
affidavits in the local office,one Emil Hartman applied to the local office
to locate Porterfield scrip certificates Nos. 46 and 117,issued under the
provisions of the act of April 11, 1860 (12 Stat., 836), upoii said tracts,
which were rejected because of said prior Chippewa scrip location, and

separate appeals from said action were filed in the local officeby said
Hartman on March 19th following, together with affidavits of contest
against said location by Warren.
You held that the Chippewa scrip location by Warren was valid and
segregated the land, and affirmed the action of the local officers rejecting said applications of Chandler, Barrick and Hartman, to enter said
land. You also held that the rights of Chandler and Barrick as contestauts, attached on June 14, 1889,the day when their said affidavits
were filed in the local office,and that their rights must be held to be
subject to the prior right of Hartman, because the latter's affidavit of
contest was first filed in the local office as required by the sixth rule of
practice (4 L. D., 37), and that Hartman's affidavit of contest, and the
affidavits in support thereof, do not present allegations sufficient, if
true, to require you to order a hearing.
On November 13, 1889, counsel for Hartman filed a motion for a re-

consideration and review of your said decision, and on the 19th of same
month counsel for Joseph H. Chandler filed a motion to strike said
motion for review from the record, because no copy thereof was served

on him as required by the rules of practice.
On March 13, 1890, you considered said motions, and held that the

motion of Chandler must be granted. Thereupon appeals were filed
14561-VOL 14--37
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from said decision of October 16, 1889, and by stipulation of counsel an
oral argument was had on October 19, 1891, at which counsel were

heard in behalf of Warren's said location, the right of Hartman, Chandler and Barrick to enter said land and to contest the validity of said
location; also in spport'of the claim of Thomas W. Hyde for the NE
-

of the SW 1 of said section 30, whose claim was not mentioned in

either of your said decisions.
It is alleged in the brief of counsel for Hyde, filed at the oral argument, that he applied on April 10,1886, to contest said Warren's location on the ground that he had a prior pre-emption right to the land
claimed by him; that

you, on December 22, 1888, directed the local of-

ficers to order a hearing upon said application and afterwards, to wit,
on March 8, 1889,revoked said order without notice to him: that in
July of the same year Hyde filed a motion to set aside said order of
March 8, 1889,which motion has not yet been acted upon by you; that
on February 23, 1889,he filed another application in the local officeto
obtain, ander the pre-emption law, the said NE of the SW , and also
to be allowed to contest the said Warren location; that on October 29,
1889,Hyde again made application to contest said Warren location and
filed, in support thereof, his own and the affidavit of two other persons;
that you on October 16, 1889, held that the Warren location was valid

and "utterly overlooked and ignored the claim of Hyde." It is further
alleged in said brief that Hyde, as a successful contestant, on April 2,
1891, applied at the local land officeto enter under the homestead laws
three tracts of land in said section involved in the case of Hyde et al.
v. Eaton et al. (on review) 12 L.D., 157, upon which applic ation a hear-

ing was ordered before the local office and is still pending. It is quite
evident that if said Warren scrip location be sustained, the claims of
the other parties must fail, and the first question to be determined is,
are the allegations of the contestants, or either of them, sufficient to
require either a hearing to determine the validity of said Warren's location, or, upon the conceded facts, shonld the Chippewa scrip location be
canceled and the land awarded to the first legal applicant? The Warren location having been presented to and allowed by the local officers,
prima facie segregated the land covered thereby. Hartman appealed
from the action of the local officerejecting his said application to locate
said land with Porterfield scrip, and alleged that said Warren location
did not legally appropriate the land because it was " fraudulent and
void," and for other reasons specifically set out in the contest application, to which reference is made.
It is alleged in said contest application that said Porterfield scrip
was wrongfully rejected, because the land applied for was not " legally
appropriated," and that said Warren location should be cancelled by
you for certain reasons which may be summarized as follows:
(1) That said Warren was not legally entitled to make a location of
said land, and said location was not made by him or for his benefit.
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(2) That prior to-the date of said location, said Warren had for a
valuable consideration parted with said certificate, and for the purpose
of evading the express prohibition of the law, and aid and permit
his vendees to accomnplishby circumlocution and subterfuge, a fraud
and imposition upon the officers of the law, had signed and acknowledged certain powers of attorney, one to locate the land, and the other
to sell the same after its location; " and said powers of attorney are
illegal and void because no name was inserted therein, nor was the
land described in either of them, the same being contrary to law and
the rules of this Department.
(3) That prior to said location, the Warren scrip was in the open
market for sale at Duluth, Minnesota, by C. d' Autremont, Jr., a resi-

dent of Duluth, and the business associate or partner of the said J. H.
Sharp, the pretended attorney in fact of said James H. Warren,"~who
knew, at the time said location was made, that said Warren " had no
interest in the said certificate of scrip and was to get no interest whatever in the lands which he attempted to locate in said scrippee's name
with said scrip."
(4) That the contestant has been informed that said Warren was
Secretary of the Home Missionary Society, living in San Francisco
about the -time said location was made, and " was under the 7th clause
of the 2nd article of the treaty of September 30, 1854,entitled to 80
acres of land;" that

said location was illegal because "the certificate

of identity, or so called scrip

. .
. upon its face expressly declared that any assignment, sale, pledge, or mortgage, of the same
would not be recognized as valid by the United States, nor any right
accruing under it," which condition was wholly disregarded, and the
location was made in the interest and for the benefit of Fred. F. Huntress, and three others, and not for the benefit, either present or prospective of said Warren.
(5) That said location has not been sanctioned by the President of
the United States, and. the right to locate said land being purely personal was not asserted by said Warren for his benefit, nor by any person duly authorized to make the location for the, exclusive use of said
Warren. Hartman filed with his said contest affidavit, the affidavits of
two other persons, and each swears " that he has heard read the foregoing petition of Emil Hartman, and knows the contents thereof, and
that the same is true, except as to those matters therein which deponents believe to be true." The subsequent applications of contest contain substantially the same allegations as to the invalidity of Warren's
location as those in Hartman's contest affidavit.
-

On June 12, 1889, counsel for Hartman filed with you the affidavit of

James H. Warren, made at Los Angeles, California, on April 1st, 1889,
alleging that he was married in 1850 to Emily A. Churchill, and has
never been " married but once; " that on September 30, 1854,he was f
clergyman of the Congregational Church and lived at Nevada City;
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California; that under the Chippewa treaty of September 30, 1854
(supra), he was entitled to scrip, and in the year 1884 he received " a
letter of identity " showing that he was a beneficiary under said treaty;
that in the year 1884,or 1885,he sold said certificate- to some person
whose name he does not recollect; that

when he sold said scrip he

parted with all of his right, title and interest, without any reservation
whatever of any interest in the land which might be located with said
scrip; that at the time of said sale, he signed a power of attorney in
connection with said scrip, but is unable to recollect the name of the
person inserted in said power of attorney, or whether any name was

inserted therein; that according to his recollection there was no description of the land in said power of attorney, nor in any papers signed
by him at the time of said sale; that he has never had any acquaintance
with Wristian

Iortgaard, Fred F. Huntress or Samuel C. Brown, or had

any business acquaintance with either of them; that he never appointed either of said persons his attorney to locate for him any land
in township 63 N., of range 11 west, 4 P. M. Minnesota, nor did he ever
personally locate any lands in said State or elsewhere under said scrip;
that he never had any interest in any part of lot 7 and the NE of the
SW - of section 30, T. 63 N., R. 11 W., 4 P. M. in Minnesota;

that he

does not know and never had any business relations with " J. H. Sharp
or Charles Dautremont."
In his appeal from your decision Hartman alleges nineteen specifications of error, which may be condensed as follows:

* (1) In holding that said Warren's location was a valid appropriation
of said land, and that the allegations of contest and showing made were
not sufficient to overcome the presumption in favor of its validity, and
. (2) That if said allegations be true they would not warrant the cancellation of said Warren's location.
(3) In deciding that said Chippewa scrip, with the accompanying
powers of attorney, authorizes the sale and transfer of the right of said
Warren to select eighty acres of land under the provision of said treaty,
because said certificate contains no words restraining such sale or trans-

fer, and if such right be not assignable, any attempted transfer would
be invalid but would not affect the validity of said location.
(4) In deciding that if a patent issued on said location, it would inare to the benefit of said Warren, and no other person had a right to
object to said location as it was made in the name of said Warren.
(5) In not deciding that the right under said treaty, being purely
personal and inalienable, is not different in its nature from Sioux halfbreed scrip, and is, therefore, contro ed by the departmental decision
in the case of Allen, et at., v. Merrill,t
L. D., 138).

al(8 L. D., 207), on review (12

(6) In holding that said location, although made in the name of said
Warren but not for his use, by one acting under a power of attorney,
given for the purpose of selling the right of the scrip claimant to locate
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said land, can be made valid by a subsequent ratification by said Warren, especially in the case of an adverse claim; and finally,

(7) In rejecting the application of Hartman to enter the land covered
by said Warren location, and not ordering a hearing to determine the
matters at issue between said parties.
Chandler and Barrick also severally appeal from your decision of
October 16, 1889, upon the ground that Warren's location was absolutely void, and that it was error to reject their several applications for
the land, and also upon the further ground, that Hartman's application
to contest was not corroborated as required by the regulations of this
Department and should have been rejected, and their applications to
contest said Warren's location should have been received. Hyde appealed on the ground that he was a prior pre-emption claimant for the
NE I of the SW I of section 30, and, therefore, Warren's location of the
same was invalid.

The first question to be determined is, whether the Warren scrip, or
certificate of identity, is assignable, for, if this question be answered
affirmatively, then the only conflicting claim to be determined is that
of Mr. Hyde.
On September 30, 1854 (10 Stat., 1109), a treaty was concluded at La

Pointe, in the State of Wisconsin, by the United States, with " the
Chippewa Indians of Lake Superior and the Mississippi," by which the
Indians ceded to the United States "all the lands heretofore owned by
them in common with the Chippewas of the Mississippi" lying east of
a certain boundary therein described. By the second section thereof,
certain reservations were set apart for the Chippewas of Lake Superior
and, in the 7th clause of said section, it was agreed that,Each head of a family or single person, over twenty-one years of age at the present
time, of the mixed bloods, belongingto the Chippewas of Lake Superior, shall be entitled to eighty acres of land, to be selected by them under the direction of the President, and which shall be secured to them in usual form.

The contemporaneous construction of said clause by the Department
is fully set out in the report of the Commissioner of Indian Affairs
dated March 8, 1872,and the decision of Mr. Secretary Delano dated
March 19, 1872 (in House Ex. Doc. 193, 42nd Congress, 2nd Session, p.

4-18 and 316-318, inclusive). In said report it appears that on February 17th, 1856,the Indian Agent, then in the city, suggested to the
Indian Office " the propriety of issuing certificates to persons entitled
to land, under the 7th clause of the second article of said treaty, and
enclosed a form which he proposed for such certificates," which letter

was referred to Commissioner gendricks, of the General Land Office,
who, on the 23rd of the same month, reported that in his opinion, "the
issue of certificates or scrip in any form" was not provided for in the

treaty,. nor authorized by any law, and that " the plan, if adopted even
temporarily, would be fraught with many evil results." In his opinion
"the treaty contemplated ownership and possession by the Indians
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personally, and was designed to guard against any transfer of his rights
before the issuing of the patent."
On March 3, 1856,the papers werereferred to the Indian Office,with
the followingendorsement by the Secretary: " Sec'y remarks ' et mem's
be given In's as proposed, but with clause expressly and decidedly vs.
any transfer, mortgage &c. Patent be issued to the Indians, not in
any wise to inure to the benefit of any one but theInd. and his heirs."'
On March 12, 1856, the Indian Office reported to the Department
that it was impossible for the Indian agent to make the locations provided for in said clause of the treaty, because the Indians were so
widely scattered, and "' recommended the issuance of scrip "7in the form
submitted, as the most practicable method of disposing of the halfbreed claims. The form was approved by Secretary McClelland, and
after reciting said clause, prescribes the form of certificate of the Indian agent, that the person therein named is one of the beneficiaries
of said treaty and is entitled to eighty acres of land as therein provided, which certificate required the approval of the Secretary of the
Interior.
The certificate also contains the following:
It is expressly understood and declared that any sale, transfer, mortgage, assignment,
or pledge of this certificate,' or of any rights accruing under it, will not be recognized as valid by the United States; and that the patent for lands located by virtue
thereof shall be issued directly to the above named reservee, or his heirs, and shall
in no wise inure to the benefit of any other person or persons.

On July 8, 1856,in a report to the Secretary, the Indian Officeconstrued said clause to include only such " mixed bloods of Chippewas

of Lake Superior as resided among or contiguous to the various bands
of those Indians, as distinguished from the Chippewas of Michigan and

the Chippewas of the Mississippi," and the Secretary, upon consideration of said report, having directed the Indian Office to be as liberal
in the construction of said clause as its terms would warrant, the Indian
Officethereupon rejected the applications of all parties who did not
comewithin said construction as stated in said report.
On July 23, 1858, Acting Secretary Kelley advised the Indian Office
that "the proper construction of said clause was distinctly before the
Department at the date of office report of July 8, 1856, and that he
regarded it as having been settled by the Secretary's decision of July
10, 1856,and the practice of the Officeof Indian Affairs under it."
This construction continued until May 18, 1863,when it was changed
by Secretary Usher, and scrip was continued,to be issued to other half-breeds without regard to their residence, the only requirement being satisfactory evidence that they were half-breeds or mixed bloods belonging to the Chippewas of Lake Superior and the Mississippi, and were twenty-one
years of age or the head of a family at the date of the treaty.

On June 9th, 1865,Mr. Secretary Harlan decided that said treaty
contemplate the issuing of scripl but patents, for the land

Cdoes not
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to which the half-breed or mixed blood Chippewa may be entitled."

And the Commissioner of Indian Affairs was directed to instruct the
Indian agents "so that no more 'scrip' may issue to any of said halfbreeds."
On October 28, 1867, Mr. Secretary Browning advised the Indian
Office that he concurred in said decision of Mr. Secretary Usher, relative to the persons entitled to the benefits of said 7th clause, and also
re-affirmed said decision of Mr. Secretary Harlan that said treaty did
not authorize the issuance of scrip, but that the land must be selected
under the direction of the Preside-t, and secured to the party by patent.
The Commissioner of Indian Affairs also recites in said report the
action of his office and the Department relative to the appointment of
a Commissionto investigate the alleged fraudulent issue of scrip under
said 7th clause, and its report thereon, and he concludes that Mr. Secretary Usher's decision of May 18,1863, was wrong and ought to be
reversed; that said treaty did not contemplate the issuance of ''scrip
in any form or in any sense;" that the scrip or certificates of identity

already issued,-have vested no rights in any claimant, and can, therefore, constitute no objection
to any action which the Department may deem is desirable to take to carry out the
provisions of the treaty of 1854,through any other form of procedure.

On March 19, 1872 (H. Ex. Doc., spra, p. 316), Mr. Secretary Delano

concurred in the view expressed by Commissioner Walker, and overruled said decision of Mr. Secretary Usher, which, as he states, " had
resulted in extensive and systematic frauds, by which scrip has been
issued to fictitious persons and many others not embraced in said
seventh clause, and apparently for the benefit only of those who had
contrived this scheme for the purpose of private gain and speculation."
Secretary Delano also directed that the unpatented entries, with certain exceptions, should be canceled, and that,hereafter any persons claiming the benefits of the seventh clause of the second article
of the treaty aforesaid, shall be required, first, to appear before an Indian agent
within whose jurisdiction he resides, and make proof under the sanction of an oath,
to the satisfaction of said agent, that he or she, at the date of said treaty, was the
head of a family or a single person over twenty-one years of age, of the mixed-bloods
belonging to the Chippewas of Lake Superior at that date. When such proof is
made, said Indian agent, if satisfied that the applicant is entitled to locate land
under said seventh clause, shall deposit the same with the register of the land office
within whose district the land is situated to which the beneficiary under said treaty
is entitled, giving with it a certificate of his opinion in writing that the person applying is entitled to eighty acres of land under the treaty aforesaid; whereupon said
person shall be entitled to enter, by proper description, the tract which he desires.

On January 20, 1874,the Commissioner of Indian Affairs reported to
the Secretary that he had received the claim of said Warren, through
Hon. T. W. Ferry,, who filed a communication from him dated San

Francisco December 18, 1874,to be allowed to make proof that he was
entitled to enter eighty acres' of land under the provision of said 7th
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clause. The Commissioner recommended that on account of the distance to the nearest Indian agent,before whom Mr. Warren can make proof as required by departmental order of March
19,1872, and as he is personally known to Senator Ferry and myself, as being a
mixed-blood Chippewa of Lake Superior, and entitled to the benefits of the treaty
of 1854, said order be so far modified in this case as to permit the substitution of the
certificate of the Commissioner of Indian Affairs for the action required to be taken
before the local Indian agent, which shall entitle him to locate land under said
seventh clause of said second article of the treaty of 1854,and enter by proper description the tract he may desire.

On January 21, 1875, Secretary Delano approved said recommenda-

tion and directed the Commissioner of Indian Affairs- to advise the
Commissioner of the General Land Office of said action. and request
him to notify the registers of the proper land officesaccordingly.
It is earnestly contended in behalf of Warren that this was an adjudication that he was a mixed-blood Chippewa, and had a right to,
enter eighty acres of land under the provisions of said clause. On the
other hand, it is insisted that the order of the Secretary was not made
upon a full presentation of all of the facts, and that SecretaryDelano did
not intend to, and did not, change his former. decision of March 19,
1872, in which he expressly held that the former ruling of the Department was erroneous, and that "no one is entitled to the benefits of said
7th clause unless he belonged to the Chippewas of Lake Superior at
the date of the treaty;" and, at that date, resided with them or contiguous thereto. It is evident from the foregoing that the papers presented to Secretary Delano did not state or intimate that at the date
of the treaty Mr. Warren did not reside with the Chippewas of Lake
Superior, or near by, and it will not answer to say that the Secretary
intended to award him the right to enter eighty acres of land nder
said clause if, in fact, he was not entitled to the same under the decision of the Secretary of March 19 1872, (ypra).

The Commissioner's

report upon which said decision was based, shows that the Indian
agent, on November 21, 1855, under instructions from the Indian Office,

transmitted a list containing two hundred and seventy-eight names of
"persons entitled to claim ]and" uder said 7th clause, which he said
had "been prepared with much care, and contains no names but such
as in my (his) judgment, are clearly entitled to the benefit of the provisions referred to. Some have, doubtless. not yet reported; but the
list cannot be very materially increased." Notwithstanding this statement of Agent Gilbert, it appears that prior to Secretary Delano's decision one thousand one hundred and sixty-eight pieces of scrip or cer-

tificates were issued under said clause, of which eight hundred and
sixty-seven were located, and five hundred and fifty-eight patented,
and also five other patents were issued " out of one hundred and seventeen personal applications made and received for land." This large
illegal over-issue was occasioned, according to Secretary Delano's, decision, by the erroneous ruling of Secretary Usher, that "proof of
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actual residence among or contiguous to the Chippewas of Lake Supe-

rior and the Mississippi at the date of the treaty was no longer required of claimants -under said seventh clause."
It is evident, to my mind, that the construction of said treaty prior
to said decision of Secretary Usher, which was reversed by Secretary
Delano, was correct. The Chippewas of Lake Superior are mentioned
in said 7th clause in their tribal capacity, and like other tribes who
have made treaties with the United States, they were anxious to make
some provision for the mixed-bloods belonging' to them, living with
them, or in close contiguity. It was never intended that said clause
should be so extended as to embrace those who had abandoned their
tribal relations, and perhaps have become members of other tribes or
communities. And this conclusion is reached by me independently of
the act of December 19, 1854 (10 Stat., 598), authorizing the President
to negotiate with the Chippewa Indians for the extinguishment of their
title to all lands in Minnesota and Wisconsin, which contains a restriction upon the power of alienation without the consent of the President;
or, of the act of June 8,1872 (17 Stat., 340), authorizing the purchase
"with cash or military bounty land warrants," of lands located under
said 7th clause by "innocent holders of the same."
It being now alleged that said Warren was not residing "among or
contiguous to the Chippewas of Lake Superior and the Mississippi at
the date of the treaty" and, therefore, not entitled to eighty acres of
land thereunder, it is proper that the charge should be investigated.
But if it be conceded, arguendo,that said Warren was a beneficiary
under said treaty, yet it must be held, I think, that his right of location was not the subject of sale prior to the issue of patent. It will be
observed that the selections of the half-breeds are to be made "under
the direction of the President, and which shall be secured to them in
usual form;" that prior to the issue of patent the President may issue
directions, through the Secretary of the Interior, which will be as binding as if issued under his own hand. Wilcox v. Jackson (13 Peters,
498), and that under the uniform decisions of all of the Secretaries of
the Interior upon the question, the scrip or certificate was not assignable. And it was usually stated on its face that any sale, mortgage,
or pledge thereof, " or of any right accruing thereunder will not be recognized as valid by the United States." It can hardly be seriously
contended that the certificate issued to Mr. Warren, even if it did not
on its face have said restriction, was therefore assignable.
No reason appears for making Mr. Warren an exception, and it is not
stated in his certificate that it is assignable, and that he is excepted
from the repeated and uniform ruling of the Department. Besides,
your circular dated March 15,1873,to the registers and receivers of the
United States Land Offices,paragraph 8, distinctly says, "this scrip is
not assignable, transfers of the same being held void (C. L. L., p. 708).

It is, however, asserted that although the scrip or certificate is not
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assignable, yet the property right in the land is the subject of sale, and
that the supreme court has so expressly ruled in the following cases,
Dole v. Wilson, 20 Minn., 356; Doe v. Wilson, 23 Howard, 457; Crews
v. Burcham,

1 Black, 352; Prentice

v. Stearns,

113 UJ.S., 435.

These cases have all been examined and, in my judgment, they do
not warrant the contention claimed by counsel. They all arose after
patents had been issued, and it does not appear that in the cases of
Doe v. Wilson and Crews v. Burcham that, either in the treaty, or by
the Department, there were any express restrictions against the right
of alienation.
In the case of Dole v. Wilson (supra), which arose tnder said 7th
clause, the court in effect held that the delivery of certain certificates
of identity with agreements to convey, was a sufficient consideration to

support the defendant's promise to pay. In itsopinion, the court said,"the privilege of each half-breed to select eighty acres of land was a

personal right, and, therefore, the scrip issued as the evidence of the
right was not assignable," citing as authority the case of Gilbert v.
Thompson (14 Minn., 544).

This latter case was persistently pressed upon the Department in the
case of Allen, et al. v. Merrill, et at. (8 L. D., 207), on review (12 L. D.,

138), as authority for the contention that although the Sioux half-breed
scrip was not assignable, yet the property right in the land located
with said scrip and attempted to be assigned, was the subject of sale,
and therefore the location made in the name of the half-breed should
be sustained. Bat the Department refused to accept this view, and
held in the original decision in said case, that as the transfer of Sioux
half-breed scrip is prohibited by statute, the Department will not recognize the right of location in one claiming such right by two powers of

attorney, one to locate said scrip, and the other to sell the land covered
by the location. It was also held that the various departmental circulars issued relative to the location of said scrip were valid, and, having existed since 1872,parties can not justly complain of their enforcement, for they m ust have known of them when they attempted to evade
their provisions.

On review (12 I. D., 138), the case was again very

fully considered, and it is stated that,

-

It is perfectly plain to my mind, as a matter of original construction, that by the
act of Congress the scrip in question was intended to be the evidence of a purely
personal right in the half-breed to locate and receive patent for the number of acres
of land therein called for. That this is true is clearly shown by the declaration in
the act that no transfer or conveyance of the scrip shall be valid. If the scrip
could not be legally transferred or assigned, it must necessarily follow that it could
not be used as a means to acquire title to lands by any person other than the halfbreed himself, or by his agent or attorney. It was, therefore, obviously intended for
the sole benefit of the half-breed. It could be lawfully located only by him in his
own proper person, or for his sole use and benefit, by his legally constituted agent
or attorney. These propositions will scarcely be seriously questioned. They are the
result of the clear and unambiguous provisions of the statute.
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* With reference to the case of Gilbert v. Thompson (sujpra), it is said,

(p. 153)The controlling points in the case, as decided by the court, plainly were, (1) that
a simple power to sell, executed by a half-breed, such as the one there considered,
would extend to lands sbsequently acquired by means of scrip, if within its terms,
and (2) that parol proof of an intent coincident with the creation of the power to
transfer the crip, could not be received to defeat the power.

It is further stated that,no question relative to the admissibility of evidence, such as that considered by the
court, can possibly arise in this case, for the simple reason that the government is
here a party interested, whereas the controversy in that case was between contending
Claimants for the land after the government had parted with its title.

It was further said, concerning the departmental regulations cited
therein-" Not being in conflict with the statute, these regulations have
all the force and effect of law.

Hessong v. Burgan (9 L. D., 353), and

cases cited."
Since the regulations issued relative to the selection of land under
said 7th clause, not being in conflict with the treaty, or any existing
law, must be held to have the force of a statute, any attempt of the Indian half-breed to sell, or of any person to purchase his certificate, or to
acquireay right thereunder by means of two powers of attorney, one to
locate, and the other to sell the land after location, must be held to be
illegal and in violation of law. It is no answer to say that third parties
are not concerned, for the government is an interested party, and the
Secretary of the Interior is in duty bound to see that the disposition of
every part of the public domain is in accordance with law, and the regulations of his Department. (Witherspoon v. Duncan (4 Wallace, 218);
Lee v. Johnson (116 U. S., 48); Williams v. United States (138 U. S., 48).
In Knight v. United Land Association, et al. (October Term, 1891),

Mr. Justice Lamar, speaking for the court, said,The Secretary is the guardian of the people of the United States over the public
lands. The obligations of his oath of office oblige him to see that the law is carried
out, and that none of the public domain is wasted or is disposed of to a party not
entitled to it. He represents the government, which is a party in interest in every
case involving the surveying and disposal of the public lands.

The alleged ratification by Warren of the acts of Sharp, in the location and sale of said land, can avail nothing if the original transaction
.was tainted with illegality. "If the location of the scrip was illegal
and invalid, then the deed of ratification could not give it vitalitycould not vitalize that which had not in it the germ or essence of legal
vitality." Hyde, et al. v. Eaton, et al. (spra).
The question who will be entitled to a preference right of entry of
the lands covered by said Warren location does not arise in this record,
and cannot be determined until the validity of said location shall have
been finally determined by the Department, and an application is filed
for the land, claiming a preference right of entry by reason of the cancellatiou of the location through the efforts of the applicant. Saunders
v. Baldwin (9 L.. D., 391); Hyde et al. v. Eaton et al. (12 L. D., 157).
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There can be no q uestion of the right of any person to initiate a contest against a scrip or certificate location, upon sufficient showing being
made, in accordance with the rules of practice (4 L. D., 38).
Rule 1, provides-Contest may be initiated by an adverse party, or other person,
against a party to any entry, or other laim under laws of Congress relating to the
public lands, for any sufficient cause affecting the legality or validity of the claim;
and the second rule provides-In every case of application for a hearing an affidavit
must be filed by the contestant with the register and receiver, fully setting forth the
facts which constitute the grounds of contest.,

And by rule three, one or more affidavits must accompany the affidavit
of contestant where an entry is of record.
Rule 5 provides that-" In case of entry or iocation on which final certificate has
been issued, the hearing will be ordered only by direction of the Commissioner of
the General Land Office"; and rule 6 declares that-Applications for hearings under
rule 5 must be transmitted by the register and receiver, with special report and recommendations to the Commissioner for his determination and instructions.

From the record before me, I am satisfied that the contest affidavit
of Hartman, having been first filed in the local office and sufficiently
corroborated, mLst be held to take precedence of the other applications
for contest. From his own showing, the contest application of Hyde,
corroborated by the affidavits of Powers and McDonald,was not filed
until October 29, 1889,long subsequently to the applications of Hartman, Chandler and Barrick, and it appears that the hearing ordered
upon his application of April 10, 1886,was revoked by you for the reason that the Department held in Hyde et at. v. Eaton et at. on February
18, 1889, and affirmed on review (12 L. D., 157), that Hyde's pre-emption
claim for said tract was illegal. Besides, Hyde's motion to set aside

said order was not made until July 6, 1889, and his application to contest, supported by affidavits, was not filed until October 29, 1889,and
therefore cannot be considered until the prior contests shall have been
decided. Durkee v. Teets (4 L. D., 99); Woodward v. Percival et at.
(idem 234); Conly v. Price (9 L. D., 490).

In addition to the foregoing it may also be observed that according
to his own showing, Hyde is now seeking to enter three other tracts
under the homestead law. He cannot have two settlement claims for
different tracts at the same time.
Upon a careful consideration of the whole matter, I conclude that the
allegations set forth in Hartman's contest affidavit are sufficient to
require a hearing to be had to afibrd him an opportunity to prove the

same; that the other applications of contest must be held to await the
result of said contest; that Hyde can claim nothing by virtue of his
pre-emption claim for said NE 1 of SW 4,as against the government,
because it has been decided by the Department that his said settlement
claim was illegal, which decision was affirmed on review.

The decision of your officeis therefore reversed, and you will direct a
hearing to be ordered in accordance with the rules of practice upon
Hartman's said allegations of contest.
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INDIAN RESERVATION-H1OMESTEADENTRY-EXECUTIVE ORDER.
MATRIAS EBERT.
An execative order establishing an Indian reservation does not take effect pon
lands embraced within a homestead entry.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, une 1, 1892.
Mathias Ebert, on August 28, 1884, filed pre-emption declaratory
statement for certain lands in T. 29 N., B. 16 W., Santa Fe land district, New Mexico.

A few months afterward he applied to transmute the same into a
homestead entry, and was allowed to do so (on February 25, 1885).

At a later date he made application for an amendment of his entrywhich was allowed.
On June 29, 1886, Special Agent E. S. Bruce, of your office, reported

that the entryman had failed to reside on the tract as required by law.
Thereupon you, on March 21, 1887, held the entry for cancellation.

The entryman appealed to the Department where on September 29,
1888,the decision appealed from was formally.affirmed, upon the basis
of the departmental decision in the case of Hugh A. Carmon, of the
same date.
Said decision was informally returned in view of the fact that the
tract in question was therein described in accordance with the description in the original pre-emption filing, when it should have been in accordance with the description in the amendedhomestead entry.
A careful re-examination of the papers disclosed the fact that it was
impossible to determine from the record transmitted the exact description of the tract actually entered; and the Department, on September
.16, 1890, returned said papers with a request for a correct description,
for information as to whether any of said tract, and if so how much,
was situated outside of the Navajo Indian reservation, and by what
executive order the land claimed by Ebert, or any portion thereof, had
been withdrawn from settlement and entry.
I am now in receipt of your letter of November 30, 1891, enclosing a
report from Special Agent A. F. Leach, of your office, containing the

information requested.
From said report and your letter it appears that the entry, as finally
amended, covered the SW. j of the SE. ', and the E. i of the SE. - of
Sec. 3, and the SW. 1 of the SW.

of Sec. 2, T. 29 N.,1 . 16 W., in said

land district; that it includes land lying on both sides of the San Juan
river, without regard to its meanderings; that 25.95acres of the tract
lie on the north side, and the remainder on the south side, of said riverthe latter being now embraced in the Navajo Indian reservation.
The executive order of January 6, 1880, enlarged the Navajo reser-
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vation so as to embrace certain lands including T. 29 N, 1.'s. 14, 15,
and 16 W., New Mexico, lying south of the San Juan river.
Executive order of May 17, 1884, exempted from the operation of the
order of January 6, 1880, so much of T. 29 N., R.'s. 14, 15 and 16 W.,

as lies south of said river; and according to the records of your office,
and a notation on Ebert's filing papers, the tract was restored to settlement and entry June 20, 1884.
It was while this land south of the river was thus exempted from the
operation of the executive order of earlier date, and open to settlement
and entry, that Ebert (on August 24, 1884,supra,) filed his pre-emption
declaratory statement, which he was afterwards allowed (by your letter of February 25, 1885), to transmute into a homestead entry.
Executive order of April 24, 1886, set apart as an addition to said
reservation

so much of township 29 N., ranges 14, 15 and 16 W., as

lies south of San Juan river-being the same land reserved by order of
January 6, 1880,and exempted by order of May 17, 1884,and including
all of Ebert's (amended) homestead entry except 25.95 acres.

Both Agent Bruce and Agent Leech report that Ebert compliedwith
the law as to cultivation and improvements, and would have done so as
to residence if he had not been compelled to leave by the Indians. All
the improvements, amounting in value to $1,200 of $1,500,are on the
south side of the river-within (what is now) the Navajo reservation.
Your decision of March 21, 1887, holding the entry for cancellation

does not explicitly state whether you so held because the entryman has
failed to reside on the tract according to law, or because a portion of it
was included in the Navajo reservation.
In my opinion the facts, as reported by the special agents, do not
justify the cancellation of the entry on the ground of failure to maintain
residence on the tract.
It is clear from the foregoing recital that at the time Ebert made his
homestead entry, the land in question was subject to the same, and said
entry segregated the tracts from the mass of the public domain, hence
the well-known principal

of law announced in the case of Wilcox v.

Jackson (13 Peters, 513), applies
That whensoever a tract of land shall have once been legally appropriated to any
purpose, from that moment the land thus appropriated becomes severed from the
mass of public lands; and that no s absequent law, or proclamation, or sale would be
construed to embrace it, or to operate u-ponit, although no reservation were made
of it.

The executive order or proclamation dated April 24, 1886,did not
embrace the tracts of land included in the entry of Ebert, and said entry
should remain intact so far as said reservation is concerned.
Your decision is therefore reversed.

This decision, however, is not

intended to interfere in any way with any proper, action which should
be taken in relation to this entry in the future.
This entry embraces land on each side of a meandered stream, and
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under the present ruling of the Department, would be subject to cancellation.. The case, however, seems to comeunder the rule announced
in the case of Matilda Strohl (S L. D., 62) as Ebert made his settlement
and filing prior to October 28, 1884, the date of the departmental de-

cision in the case of Olof Landgren, in which the instructions of your
office forbidding such entries were recognized.
Departmental decision dated December 8, 1891, in this case is hereby
recalled. The case cited in support of said decision, viz.j Hugb A,
Carmon (7 L. D., 334), involved a pre-emption filing, which, under the

established ruling of the land department, does not create a segregation of the land.
RAILROAD

GRANT-WITHDRAWA-INDEMNITY

LANDS,.

NORTHERN PACIFIC R. R. CO. V. PETTIT.
An executive withdrawal of lands for indemnity purposes does not take effect until
received at the local office, and the land then embraced in a private cash
entry is excepted from the operation of such withdrawal.
The decision of the Supreme Court of the United States in the case of the St. Paul
and Pacific Railroad Company v. the Northern Pacific Railroad Company is not
authority for holding that title can be acquired to indemnity lands prior to the
selection thereof.

Secretary Noble to the Commissioner of the General Land Office, June 2,
1892.

I have considered the case of the Northern Pacific Railroad Company
v. Curtis HI. Pettit, involving the SW. of SW., Sec. 5, T. 52 N., B.
13 W., Duluth land district, Minnesota, on appeal by the company from
your decision of February 14, 1891, awarding the land to Pettit under.
his private cash entry, made July 17, 1882.
It appears that this tract was without the limits of the withdrawal
upon the map of general route filled by said company, but comeswithin
the first indemnity belt, as shown by the limits adjusted to the line of
definite location, delineated upon the map filed by the company July 6,
1882, and was included in the withdrawal made upon said location, the
order for which was received at the local office June 22, 1883, unless

excepted thereftom by the entry in question.
The companyvsclaim to this tract is:
That it became apparent immediately upon the filing of the map of definite location that there were not enough lands within the indemnity limits in the State of
Minnesota to satisfy the grant, consequently all the indemnity lands were o instanti
appropriated to the satisfaction of the grant without selection or reservation, and
being so appropriated, that appropriation operated as a reservation of the land from
any entry whatsoever.

In support of this contention, the case of the St. Paul and Pacific
Railroad Company v. Northern Pacific Railroad Company (139 U. S.,

1,) is referred to, in which the court uses the following language:
As to the objection that no evidence was produced of any selection by the Secre-
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tary of the Interior from the indemnity lands to make up for the deficiencies found
in the lands within the place limits, it is sufficient to observe that all the lands within
the indemnity limits only made up in part for these deficiencies. There was, therefore, no occasion for the exercise of the judgment of the Secretary in selecting from
them, for they were all appropriated.

The doctrine that ntil selection is made as required by the act making the grant, no title vests in the company to lands within the indemnity limits, has been too well settled by the numerous decisions of the
supreme court to need more than a passing reference. Wisconsin Central Railroad Company v. Price County (133 U. ., 496), and cases
therein cited.
In the case ofthe Northern Pacific Railroad Companyet al.v. Walters et
al. (13 L. D., 235),in referring to the case of St. Paul and Pacific Railroad
Company v. Northern Pacific Railroad Company (supra), it was stated:
In that case it was held that, there not being a sufficient quantity of lands in Minnesota to meet the requirements of the Northern Pacific company, the lands there in
question (being those which were in the granted limits as shown by the map of general route, and withdrawal thereunder, and within the indemnity limits on definite
location) were so appropriated as to come within the terms of exception in the subsequent grant and that as to those lands no selection was necessary to preserve said
company's rights as against the subsequent grantee. That case did not involve any
questions as to when title to lands, appropriated when the rights of the grantee company would otherwise have attached but subsequently becoming subject to selection
as indemnity vested, nor was any rle as to such lands attempted to be laid down.
That case does not control the question here involved.

In the case of the U ited States v. Missouri, Kansas and Texas Railway Company (141)U. S., 376),the attention of the court was called to
the language used in the case of the St. Paul and Pacific Railroad Company . Northern Pacific Railroad Company (upra), and, after referring
to the numerous cases in support of the doctrine before outlined, it is
stated:
As to the exception to this rule, noticed in the St. Paul and Pacific Railroad v.
Northern Pacific Railroad, 139 U. S., 19, it is sufficient to say that it has no application to the facts of this case.

The land here in question having been regularly offered, was subject
to private cash entry, until withdrawn or otherwise reserved from such
entry.
No such reservation was made until the order of withdrawal was
received at the local office, June 22, 1883,nearly a year after Pettit's
entry.
There is nothing in the act making the grant for this company that
directs the withdrawal of indemnity lands, and all such withdrawals
have been revoked.
I am therefore of the opinion that the entry was properly allowed,
and that the decision in the case of the St. Paul and Pacific Railroad
Company v. Northern Pacific Railroad Company (supra)has no bearing
upon the case under consideration.
Your decision is therefore affirmed.
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LA NDlS-IOMNESTEADENTRY.
OKLAHOrA

TAFT V. CHAPIN.
One who is lawfully within the Territory of Oklahoia at the passage of the act of
March 2,1889,and so remains until the lands are open to settleineut and entry,
but does not take advantage of his presence, as against others, to enter upon
anti occupy land, is not, by such presence in said Territory, disqualified to enter
land therein.

Secretary Noble to the Commnissionerof the General Land Oe,
1892.

June 3,

I have cousi([ered the case of Frank A. Taft v. John- G. Chapin. upon.,
the appeal of the latter from your decision of February 4, 1891, involv-

iig his homestead entry for lots 1 and 2 and the S. i of the NE. 4 of
Sec. 2, T. 17 N., R. 7 W., Kingfisher, Oklahoma.
The record shows that Oil May 26, 1890, Chapin made homestead
entry for said tract. On July 2, 1890, Taft filed an affidavit of contest
against Chopinls entry, upon which you ordered a hearing, after which
on September 11, 1890, Taft dismissed his contest.; there upon Cliapin

filed an affidavit in support of his proof submitted July 31, 1890, and
on the same day the local officers approved the samueand issued final

certificate for said tract.
You, by letter of February 4, 1891,upon these facts, dismissed Taft's
appeal and protest and closed the case.
By the same letter you found from the evidence that
ChApin entered said territory in 1882, in the employ of an Indian trader, and remaiued with said trader about two years; that about 1882,buildings were erected
on this laud and it became a trading post, stage station, etc.; that said Chapin
obtained from the Commissioner of Indian Affairs, May 11, 1888,for the termi of one
year a license authorizing him to carry on the business of trading with the Cheyenne and Arapahlue
Agency Indianis, and in carrying on said business. Chapin lived
on said laud and was occupying the same at the time of the passage of the act of
March 2, 1889,and lived upon and occupied said land continunouslyfrom March 2,
1889,to April 22, 1889,and thereafter, to the time of final proof July 25, 1890,and
now occupies and lives upon the same. The license to trade did not expire until
May 12,1889, and on May 16, 1889,he first applied for ent y. . . . . At the time he
offered final proof,July 25, 1890,Chapin claimedbenefit for three years seven months
and fburteen days military service in the war of (the) rebellion, and from sworn
testimony that appears to have been his period of service.

Respecting the validity of Chapin's entry, you say:
It seems to me that the Department, in its rnling October 1, 1890, in the case of
Townsite of Kingfisher v.Wood et al., 11L. D., 330, has construed the act of Marclh
2, 1889, so clearly and fully that said entry must be acted upon in accordance with
said decision. The case appears to be analogous to that of Mr. Wood in said decision,
and said Chapin. though-permissibly in the territory, must, in my opinion, be coin8idered from the fact of his occupying the land as above stated as having taken,
advantage of his position to seize npon said land 'in anticipation of the advent of
those who had been held back,' and further, by his presence there at the arrival of
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others from without the territorial limits, it must be held that lie deterred them
from entering said laud, and that his occupying was i violation of the act of March
2, 1889.

Thereupon you rjected his final proof and held his final certificate
for cancellation.
He appeals.

In passing upon this branch of the case it is only necessary to notice
the third, fourth, fifth and sixth grounds of alleged error. They are as
follows:
3rd. Because of error in holding that said appellant was not a qualified homesteader at the time of making said entry.
4th. Because of error in holding that the fact that appellant was in the territory
at the time said lands were opened to settlement disqualified himnfrom making homestead entry.
5th. Because i finding that there was an intention on the part of the appellant
to take advantage of his presence in the territory as regards entering the public
lands and thus prevent others from taking the land claimed by him.
6th. Because of error in finding that his presence in the territory and his settlement aud entry were not so separated as to render it impossible to reasonably conclude that the one was the result of the other.

In ry judgment, these errors, as applied to the facts in this case as
found by you, are well taken and must be sustained.
Section 13 of the act of March 2, 1889 (25 Stat., 1005), provides

among other things:
But until said lands are opened for settlement by roclamation of the President,
no person shall be permitted to enter upon and occupy the same, and no person
violating this provision shall ever be permitted to enter any of said lands or acquire
any right thereto.

Under these prohibitory terms it was held in the case of the Townsite of Kingfisher v. Wood et al. (11 L .D., 330), upon which you base

your judgment, that Wood came within theletter and spiritof the statute
and that under the facts in that case Wood sought to take advantage
of his presence in the territory by virtue of his special employment;
that he sought to use such advantage to defeat the equal operation of
the law. The military force of the United States had been required to
protect the land in said territory from illegal seizure; Wood's presence
in the territory as an employ6 connected with that force was required
in order to carry out theflaw and the President's proclamation respecting the disposition of the lands in said territory; the territory was
opened to settlement at noon on the 22nd day of April, 1889; Wrood

made his-settlement on that day and on the next day April 23, made
homestead entry for the tract he claimed. There was no question but
what Wood as a matter of fact did take advantage of his presence
there in charge of a military train to make claim to the land, for it appears that on the same day he settled upon the tract it was occupiedby
townsite settlers for the purposes of trade.
In the case at bar the facts are totally different. Chapin entered
the territory under lawful and proper authority long before the act of
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March 2, 1889, was passed; he was living there under the sanction of
law whee the act was passed; his license to remain there would not
expire until May 10, 1889, eighteen days after the territory was opened;
he offered his homestead application for thetract on the 1st day of June,
1889; from noon on the 22nd clay of April,

p

to that time, the land was

open to settlement and entry by any qualified person, without let or
hindrance on the part of Chapin. To hold that under these circumstances the statute prohibited hine from making the entry, would be to
give it a construction not warranted by the language used, nor in harmony with the intention of Congress in enacting it, and certainly contrary to reason as well as the well settled rules of construction. United
States v. Kirby (7 Wallace, 482).
In the case of Guthrie Townsite v. Paine et al., (12 L. D. 653), it was

held that the entry of one who is lawfully within said territory prior to
noon, April 22, 1889,but takes advantage of his presence therein to
secure a settlement right in advance of others, is in violation of the
statute. It was further held that the intention of the act was to place
all citizens and claimants on an absolute equality in respect to lands
within said territory. On page 656 it is said:
Had Payne declined to make any act of settlement until after sufficient tim e had
elapsed for those waiting on the border to reach the point in controversy, and thus
placed himself on a par with other claimants, a far different state of facts would
have existed and a different rule have applied in the consideration of his case.

In case of Oklahoma Townsite

. Thornton et al.

(13

L. D., 409), page

412, itis said:
The construction put upon the act in question by the Department, is, that no person who entered within the limits of the territory prior to the time for opening the
lands to settlement and remained t erein up to and after the hour fixed for said
opening, and who took advantage of that presence to enter upon and occupy land,
shall be permitted to obtain title to the same, even though he was lawfully within
the limits of the territory prior to the hour of opening.

Chapin's occupancy of the laud for the purpose of trading with the
Indians, was lawful, and prior to the passage of the act opening said
territory. It is not necessary to determine what effect said act would
have upon his rights under the license to trade, because no adverse
is occuclaim was made covering any part of the time it was to run.
pancy for such purpose was no bar against the entry of the land by any
qualified person.

Your decision is therefore reversed.

With the papers in the case you transmitted without takingoany action thereon, the affidavit of William Dunlap, filed in the local office
February 12, 1891; affidavit of contest of A. L. Craven, filed in the local
office February 27, 1891; affidavit of George W. Allen, filed March 9,
1891 (the same being supplemental to the affidavit of A. L. Craven);

protest of Samuel E. Newkirk et al. townsite claimants; applications of
Samuel E. Newkirk et al., asking for the cnsideration of all contest
cases against Chapin's entry filed March 23, 1891. These papers are

herewith returned for proper action to be taken thereon by you under
the rules of practice, together with the papers in the case.
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DESEIrT LAND ENTRY-ACT OF MARCH 3,

l91.

RosA DoRY.
A statute is operative from its date, if no tine is fixed vhen it shall beuomneeffective.
A desert land entry nllo-wed subsequent to the act of March 3, 191, limiting the
right of entry to resident citizens of the State or Territory in which the land is
situated, andin violation of such restriction, must he canceled, though allowed
by the IMealofficers before they had learned of the passage of said act.

First Assistant Secretary Chandler to the Commizissioner
of the General
Land

Office, Jne

4, 18.92.

On March 17, 1891, Rosa Dore, a resident

of AsIland

county, Wis-

consin, made desert land entry No. 1474 of the S.E.4 and the S.1 ofthe
N.E.1 of section 33, maw the W.4 of the S.W.1 of section 34, T. 1 S. R.
37 E., at Bflackfoot, Idaho.
By your letter of August 28, 1891, you held the entry for cancella-

tion on the ground that the entry was made subsequent to the passage
of the act of March 3, 1891, (26 Stat., 1096) which restricts the right to

make entries of desert lands to resident citizens of the state or territory in which the laid lies which is sought to be entered.
An appeal has been taken to this department.
It is contended that as the entry was allowed by the local officers in
ignorance of the act of March 3, 1891,it should be protected and allowed to stand intact.
The known rule as to the date when a statute takes effect is " that a
statute for the commencement of which no time is fixed commences
from its date." Mathews v. Zane (7 Wheat., 211).

This rule applies to the act of March 3, 1891,which is silent as to the
date when it shall take effect. The second section of that act amends
the act of March 3, 1877 (19 Stat., 377) entitled "An act to provide for
the sale of desert lands in certain states and territories," by adding
thereto five sections, numbered from section 4 to section 8, and the lat-

ter section provides that " no person shall be entitled to make entry
of desert land except he be a resident citizen of the state or territory
in which the land sought to be entered is located." This provision
withdrew the power from the land officers at Blackfoot, Idalio, on March
3, 1891, to allow such an entry as the present one.
The dase of the appellant mnaybe a hard one, but it is not. within the

power of this Department to furnish relief.
She is not entitled under the law to the land se claims, and the ignorace of the local officersthat said act had been passed caniot affect
its operation.
Your jadgment is affirmed.
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SOUTHWESTERN MINING CO.
The settled policy of the government in the disposition of salt lands and salines has
been, and is now, to reserve the same from general disposal.
Deposits of rock salt are "salines, " and not subject to entry uinder the statutes
authorizing te acquisition of title to mineral lands.

Secretary Toble to the Commissioner of the General Iand Office, June 4,
1892.

I have considered the appeal of the Sonthwestern Mining Company
from your decision of February 14, 1891, rejecting its application for a

patent under the United States mining laws, for the South Division
Mormon lode claim, being mineral entry No. 776, made July 3, 1888,

Eureka, Nevada, land district.
It appears that claimant located the South Division Mormon lode
claim in St. Thomas liaining district, Lincoln county, Nevada, under the

mining laws. It is described in the location certificate and in all of
the subsequent papers as " a mine of rock salt," in rock in place. Said
mining company made application for patent and final entry of the
same, and when the matter reached you, in due course of business, you,
by letter of February 14, 1891,rejected the application, holding that
"such land is not subjeet to entry nder the United States mining
laws.

From your decision, applicant appeals, and claims that you erred in
refusing its application because the South Division Mormon lode of
rock salt does not belong to the class of claims known as saline lands.

Your rejection of this application was based upon the doctrine announced i Salt Bluff Placer (7 L. D., 549). That case arose upon an
application ander the act of lay 10, 1872 (17 Stat., 91), for a-patent to
a tract of land in Utah, chiefly valuable for its salt deposit, as a placer

mine. In that case it was held that such land was not subject to entry
as a placer mine. In passing npon the matter it was said:
As before stated, the real question presented in this case is as to whether lands
belonging to the United States, which are saline in character, are subject to entry
and patent under the act of May 10, 1872; and as bearing directly upon this question, we are led first to inquire whether there has been any settled policy on the
part of the government in dealing with such lands, as distinguished from other
lands, made subject to entry and patent u nder the general land laws. If there has
been, and still exists, a separate and distinct policy in reference to such lands, it
follows that they are not subject to entry aid patent nder the provisions of said
act of May 10, 1872, and the question, as to whether salt is a mineral within the
meaning of said act, is therefore immaterial.

And the judgment therein announced is as follows:
In view of the foregoing, and after a careful consideration-of the whole subject, I
am satisfied that no authority exists for the disposal of saline lands or salt springs
belonging to the United States, except under the provisions of said act of January
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12, 1877,and that the policy of the government is, and has been from' the earliest
date, to reserre all salines, and to dispose of them only by specifie acts of Congress.
The act of January 12, 1877,not applying to the Territory of Utah, it follows that
there is no authority for the disposal of the lands in question in any manner, and
the entry thereof made by claimants, as stated, must therefore be canceled.

The State of Nevada s not covered by said act of January 12, 1877.
(Circular G. L. O., Jai uary 1, S89, page 42.)

Counsel for appellant contends that the Salt Bluff Placer decision is
not an anthority in the ease at bar, because:
First, the policy of Congress of reserving saline lands was never extended to Nevada, a fact which though true as to lands in Utah, was either not considered or if
considered, was misapprehended in considering that case; Second, the lands in controversy in that case were within a Territory respecting which Congress had not
spoken or had occasion to speak as to a grant of salines to any State that might be
formed out of it, which as to the lands in the pending case Congress had withheld
from the State a grant of saline lands; Third, the secretary held in that case that
there must be shown not only a separate and distinct policy of reservation in the
past, but then existing, and Fourth, that neither the policy of reservation or of grant
was ever extended to Nevada and that the former policy of reserving salines as- it
elsewhere applied has been abolished.

It is admitted that all salines were reserved from sale down to and

including the Louisiana purchase, but counsel claim, that it did not extend to the latter acquisitions from Mexico; that the admission of California and Nevada, of North and South Dakota, Montana and Washington, and of Idaho and Wyoming, without grant of salines is
expressive of the legislative intent not to regard it as the "settled
policy" of the government to reserve this class of lands, and inasmuch
as salines in these States can not be purchased under the act of January 12, 1877, a d as their purchase is expressly prohibited by the preemption and homestead laws, the applicant should be permitted to,
purchase under the mining law.
I can not assume that my predecessor Was not ftLlIy informed as to,

the action of Congress in not reserving salines in Utah, when he had
that case under consideration, and from my own investigation of the
matter, I am inclined to believe that it was and is the settled policy of
the government to reserve this class of lands. We have the expression
of the highest juadicialtribunal in support of this theory. I Morton vNebraska (21 Wall., 660), the court says in the opening paragraph on
page 667:
The policy of the government since the acquisition of the North West Territory
and the inauguration of our land system, to reserve salt springs, from sale, has been
uniform. The act of 18th of May, 1796, (supra) the first to authorize a sale of the
domain ceded by Virginia, is the basis of our present rectangular system of surveys.
That act required every surveyor to note in his field-book the true situation of all
mines, salt licks, and salt springs.

Again in Cole v. Markley (2 L. D., 847), it was held that,
The law reserves generally land on which are situated any known salines,' and
it has been the policy of the government from the earliest date to reserve salines
from settlement and entry, and to dispose of them by act of Congress.
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A brief summary of the acts of Congress upon this subject may throw

light upon the issue.
The act of May 18, 1796 (1 Stat., 464), expressly reserved every salt

spring which might be discovered " for the future disposal of the United
States." That act related to the public lands north of: the Ohio, and
above the mouth of the Kentucky river. Said act was amended by the
act of May 10, 1800 (2 Stat., 73), and by section 4 excluded from sale,

the sections reserved by the act of 1796.
The act of March 3,. 1803 (2 Stat., 229), provided for the disposal of

lands south of Tennessee and required the performance of similar duties
of the surveyor-general as were required of that officer for the northwest territory.
The act of March 26, 1804 (2 Stat., 277), extended the powers of the
surveyor-general for the northwest territory to the Mississippi River
and likewise reserved the several salt springs in said territory, " for
the future disposal of the United States."
The act of March 2, 1805 (2 Stat., 324), as amended by the act of
April 21, 1806, (2 Stat., 391), providing for the disposal of lands in the
territory of Orleans and the district of Louisiana contained the exception of salt springs, and lands contiguous thereto, which by direction
of the President of the United States, might be reserved for fture
disposal.
The act of March 3, 1811 (2 Stat., 662-665), providing for the sale of

the public lands in the territories of Orleans and Louisiana auithorized
the President of the United States, whenever he thought proper to direct the sale of said land, but expressly reserved section sixteen in each
township for the support of schools, also a tract reserved for the support of a seminary of learning. "and with the exception also of the salt
springs, and lead mines, and lands contiguous thereto."
The act of July 22, 1854 (10 Stat., 308), establishing the offices of surveyor-general of New Mexico, Kansas and Nebraska, and for the dis-

-

position of the public lands therein, by section 4, provided: "That none
of the provisions of this act shall extend to mineral or school lands,
salines, military or other reservations, etc.
This language, it seemsto me, shows that Congress intended to treat
salines as being reserved, the samneas school lands, and military and
other existing reservations. By the 12th section of said act all lands
in Nebraska and Kansas, to which the Indian title had been extinguished were made " subject to the operations of the pre-emption act"
of September 4, 1841, " and under the conditions, restrictions, and stipulations therein mentioned."
The 10th section of the pre-emption act of 1841,forbids the acquisition of any pre-emption right to lands; " included in any reservation,
by any treaty, law, or proclamation of the President of the United
States, or reserved for salines, or other purposes" and that "no lands
on which are situated any known salines or mines, shall be liable to
entry under and by virtue of the provisions of this act."
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It will be noticed that the language here used shows that Congress
intended to exclude any right of pre-emption for such lands as were in-

eluded in any reservation, whether made by treaty, by proclamation of
the President, or " reserved for salines." It seems clear that Congress
treated salines, as being reserved-in a state of reservation prior to
and at the date of the act-the same as other existing reservations
nder the authority of law.

One reason for this conclusion is found in

the fact that in the first reference to salines in said section, salines are
coupled with the other reservations named, and later on in the section,
it is said that, 'No lands on which are situated any known salines or

mines, shall be liable to entry under and by virtue of this act." The
noun salines" is used in said act in the plural number, which must
mean any and every tract of land that is saline in character, whether
the saline it contains is found in beds, or rock, or in water flowing out
of or found in the ground, which is saline by reason of having perco-

lated through a saline bed or beds of earthy and rocly formations or
otherwise.
It will also be noticed that these references invariably refer to salines.
This seems to me to be of some importance in arriving at a proper con-

elusion in the cse, in the light of the history of the times in which the
several acts of Congress were passed. In the earlier settlement of the
country, certain salt springs were discovered, and also i certain low
and marshy places animals would lick the dirt because of its salty
charmicter; such pllaces were called
in

"

salt licks."

AfterwTardls, notably

Nebraska and Kansas, salt was found to exist in earthy formations;

and it seems to me fair to conclude that in view of these facts Congress,

in pursuance of its uniform practice of reserving saline or salt springs
from disposition

or sale, used the broader

and more comprehensive

term " salines," which would precisely cover not only salt springs, but
all salt lands of every character; and by thus using the word " salies "
it extended the provisions of the earlier acts so as to conform the
statutes to meet the condition of the country, in respect to salt, in the
light of te discoveries of salty formations in Nebraska, Kansas and
elsewhere.

In Morton v. Nebraska (21 Wall., 660-667),Justice Davis, speaking
for he supreme court, states without qualification, that "the policy of

the government since the acquisition of the Northwest Territory and
the inauguration of our land system, to reserve salt springs from sale,
has been uniform." Again, page 669, "there was certainly no reason
why a long established policy, which had permeated the land system of
intention to abandon
the country, should be abandoned .An
a policy which had secured to the states admitted before 1854,donations
of great value, can not be imputed to Congress, unless the law on the

subject admits of no other construction." Again, page 671: "It can not
be supposed, without an express declaration to that effect, that Congress intended to permit the sale of salines in territories

soon to be
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organized into states, and thus subvert a long established policy by
which it had been governed in similar cases."
If the language used by the court in the opinion in that case, is fairly
construed, it can only be understood as holding that from the date of
the acquisition of the Northwest Territory, upto October, 1874,the time
said decision was rendered, the policy of the government was to reserve salt springs, and in fact salines, from disposition except slC] disposal as Congress-miight make of them.

In support of the claim that it has been the settled policy of Congress
to reserve to itself the right to make a disposition of salt springs and
lands adjacent thereto, it may be stated that by the act of March 6,
1820 (3 Stat., 545), authorizing the people of Missouri to form a State

government, and for the admission ofthe State, it was provided: That
no salt spring, the right whereof now is or hereafter shall be confirmed
or adjudged to ay individual or individuals, shall, by this section, be
granted to said States." Similar lrovisions were made in the States of
Arkansas (5 Stat, 58); Michigan (5 Stat., 59); Florida (5 Stat., 789);
Iowa, (id., 789); Wisconsin (9 Stat., 56); Miinesota (1 Stat., 166);
Oregon (id., 383); Kaisas (11 Stat., 269); Nebraska (13 Stat.,47); Colora(lo (18 Stat., 474).
In the case of Hall v. Litclfie]l et al. (Copp's Mineral Lands, 321-323),
Acting Commissioner Lippincott, after citing the case of Morton v. Ne-

braska, su2pra, said: " After a careful consideration of all the facts and
the law i the case, I am learly of the opinion, that this office has no
authority to dispose of said tracts either as agricultural

or mineral

lands." Secretary Chandler, in affirming the decision of the Commissioner in that case, uses the following language:

(id., 3241)" This policy

of reservation has uniformly and consistently been applied by the govermnent to said Territory, as well as the other territory of the United
States."
Inl the case of the Salt Bluff Placer

(7 L. D., 549) Secretary

Vilas

held that no authority exists for the disposal of saline la-nds, or salt
springs belonging to the United States except under the provisions of
the act of January 12, 1877,and that said act is not applicable to the
Territory of Utah. He said: "I am satisfied . . . . . that the policy
of the government is, and has been from the earliest date, to reserve
all salines, and to dispose of them only by specific acts of Congress."
The Litchfield case was decided by the Secretary, February 13, 1877,-

abont five years after the passage of the mineral act; the Salt Bluft
Placer, by the Secretary, December 19, 1888, which was about sixteen
years after the passage of the mineral act. From the fact that all of
these decisions of the Land Department were made a long time after
the palssageof the mineral act, and also the decision of the supreme
court in the Morton case, it is fair to presume that in making said deeisiolns the provisions of the mineral act and all laws having any bearing on the subject, were fully considered.
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The act of March 3, 1853 (10 Stat., 244), was only intended to pro-

vide for the survey of the public lands in California, and to grant preemption rights therein. The surveyor-general was required to perform
the same duties. as were required of the surveyor-general of Louisiana,
uLnderthe act organizing that Territory. Hence the reasoning of-the
court in the Morton case, supra, applies with the same force to land acquired from Mexico, as that acquired from France.

The seventh ection of the act of 1853,provides among other things,
that "No person shall make settlement or location upon ay tract or
parcel of land selected for a military post, or within one mile of such
post, or on any other land reserved by competent authority; nor shall any

person obtain the benefits of this act by a settle neat or location on
mineral lands." Assuming that salt lands, or all salines, were reserved
by Congress, by its settled policy respecting the same, it is clear that
they were "reserved by competent authority " and they would comeunder the express provisions of said section, and thus the act itself negatives the idea that Congress intended to change the settled policy as
to the disposition of salines.
An examination of the debates as reported in the Congressional
Globe, relating to the mineral act of 1872,satisfies me that said act
was intended to apply to the precious metals and not to such minerals
as salt.

The bill was originally itroduced

in the house by Mr. Sar-

gent of California, a substitute for which passed the Senate, and afterwards became the law of 1872, (see Congressional Globe, B 172, page
395; id., 174, page 2456, 2457) and was reported to the House January
23, 1872, (id., page 632, 733). During the debate which followed (id.,
533, 534), Mr. Maynard said: Idesire to make an inquiry of the gentleman from California (Mr. Sargent). This bill, so far as I am able to

judge from the readino of it, seems to introduce a change in the policy
of the government with regard to mineral lands." Mr. Sargent said in
reply, among other things, "The bill does not make any important
changes in the mining laws as they have heretofore existed. It does
not change in the slightest degree the policy of the government in the
disposition of the mining lands."
In te Senate the substitute was debated at considerable length, in
the course of which (book 174, page 2460), Mr. Ramsey inquired of Mr.

Stewart of Nevada: " Whether the terms of this bill apply to iron or
coal, or to any other mines than those of the precious metals," and Mr.

Stewart replied: " I tink not," but added that if it did it would be no
objection to it.
As to salines or salt springs, their consideration has been before
the United States Senate. On Jine 29. 1866,there was a bill pending
theise to authorize the Secretary of the Interior to lease such of the publie lands of the United States as are known as saline lands, containing
mineral springs (see Cong. Globe, book 144, page 3475, 3804, 3805, and
3806). Mr. Conness (page 3805), inquired "how and why saline lands
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or salt land and mineral springs are reserved," to which Mr. Harris replied: " It has been the policy of the government never to sell them..
They never have been sold." Mr. Pomeroy said: " We can not buy a
salt spring in any State. Senator Grimes said (page 3806): "All salt
springs are reserved." Senator Howard said: " I know they are." Senator Stewart said:
Whenever it can be understood and investigated so that a bill can be prepared
whereby parties desiring to mine in these salt springs can obtain title.
I
shall favor such a bill ...
..
There is a salt bed (referring to Nevada) there,
which is said by those who have examined it, to be the most remarkable that has
ever been found in the world. It has never been surveyed, but it contains probably
several thousand acres of rock salt in a pure state ....
. When a, system shall be
devised to operate all over the United States, allowing these lands to fall into the
hands of private proprietors. so that there shall be no monopoly, no harm to anybody, it is desirable it should be done. The Senate has passed a bill to allow the
mineral lands to fall into the hands of private proprietors ...
. I say let the circumstalces n regard to these salt springs be understood; let a bill be introduced;
let it be presented at the next session.

In these remarks it seems altogether probable that Senator Stewart
referred to these mines involved in this case, in part, at least. From
these expressions, and others made in debate, it sufficiently appears
that so far as the opinions of Senators go, that body has treated saline
lands (1) as not embraced in the inineral las, and (2) as being reserved, and not subject to disposition under any law of Congress.
The error of counsel's argument in this case is to-fold: (1) It assumes that Congress, by the acts providing for the admission of the two
Dakotas, Montana, Washington, Idaho and Wyoming, expressly abandoned the former policy of reserving salines for fture

disposition

It

is true the Idaho and Wyoming act provides that, " in lieu of any grantr
for saline lands to said State, the following grants of land are hereby made," but this language does not import any change respecting
the reservation of salines for future disposition, but does seem to
change the disposition to be made of salines. (2) In assuming that
Congress would attempt to change the settled policy as to so important
a matter as salines, after such policy had been recognized by all three
of the branches of the government, by an indirect and obscure reference to salines. It seems to me that if Congress contemplated any
such change, it would have made known its intention by a plain and
unequivocal enactment, evincing such intention.
I am constrained t believe, that in the light of the authorities, salt
mines of rock salt are salines within the meaning of said authorities,
and that all mineral springs, salt springs, salt beds and salt rock, are
covered by the general term " salines."
In addition to the laws above mentioned, I find that the instructions
issued to surveyors-general, and their deputies, from the earliest period to the present time, have required them to note, among other things,
"salt springs and licks" (Manual of Surveying and Instructions, ete.>
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1855, 19; edition of 1890-44).

In the field notes on file in your office of

the srvey of the township in which this claim is located, there is noted:
" Great salt mine, 3 chls, S., of line -"
the line referred to being that
between Sees. 27 and 34. Ad on the plat in your office at this point
is noted:
Salt mine.' So that it would seem that in pursuance of
the instructions this mine was noted and, if the views I have herein
expressed are correct, became segregated.
In view of the legislation referred to upon this matter and in the light
of what I find to be the uniform judicial and departmental rulings, I
am unwnillingto change the well settled rulings of the Department,
which in my judgment, are in accordance with law. The Secretary of
the Interior is but an agent selected by the executive to carry out the
legislative will in the disposal of the public lands and he has no power
to sell or dispose of the same without a positive direction from Con-

gress. Believing as I do, that it has been and is now the intention of
Congress to reserve all salines and salt lands, and finding no error in
your judgments it is affirmed.

SECOND HOMESTEAD ENTRY-RESIDENCE-MILITARY

ERVICE.

WILLIAm E. ERwiN.
A pre-emptor who transmutes his claim to a homestead entry luderthe proviso to
section 2, act of March 2, 1889,is entitled to credit for military service, in making proof of residence, although credit therefor was allowed under a, former
homestead entry.

.Secretary ANobleto the Conmnissioner of the General Lcrncl Office, June 6,
1892.

I have considered the appeal by William E. Erwin from your decision
of lay 14, IS91, rejecting his homestead proof; covering the NE. of
the SW. 4, the E. of the NEW. and lots 1 and 2, See. 18, T. 12 N.;

RE.33 W., North Platte land district, Nebraska, because prematurely
made, and requiring him to show five years actual residence upon said

tract.
On December 15 1888, Erwin filed pre-emption declaratory state-

nent No. 10,578,for the tract here in question, and on September 29,
1890,lie transainted the same to homestead entry No. 15,919,under the
provisions of section 2 of the act of Congress approved March 2, 1889
(25 Stat., 854).

He offered proof January 17, 1891, claiming credit for his military
service, and the local officers were divided upon the question as to the

allowance of the same, for the reason that Erwin had prior to making
this entry completed a homestead and received credit for such service

in the proof of residence offered thereon.
Your decision holds that a soldier having exhausted his rights in
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regard

to military service, can not again be permitted to receive the

benefit of said service in making final proof."1
The proviso to section 2 of the act of March 2, 1889 (supra), as follows:
That all pre-emption settlers pon the public auds whose claims have been initiated prior to the passage of this act may ehanlgesuch entries to homestead entries
and proceed to perfect their titles tottheir respective claims-nder the homestead laww, bt such
notwithstanding they may have heretofore bad the benefit of slch
settlers who perfect title to such claims nder the homestead law shall not thereafter
be entitled to enter other lands nder the pre-emption or homestead laws of theUnited States.

it is clear to my mind that under this i)ProTisioU alloying the transmutation, the party seeking the benefit of the same is placed in the
samneposition, with respect to the homestead law, after naking the
transmutation, as though he had never exercised the homestead right,
aud this being so, I can not see how this Department cal impose a con-

dition not contained in the statute.
The privilege granted the soldier or sailor by section 2305 of the Re-

vised Statutes is a personal one, and is a part of the homaesteadlaw,
and as the authority of Congress to extend the same to a second hoie-

stead can not be questioined, in the absence of any restriction upon
the second homestead right, I am of the opinion that said privilege
extends to the second entry, and that the claimed credit for service
should be allowed.

Your decision is therefore reversed, and the record herewith returned
that the case may be re-adjudicated in accordance herewith..

RAILROAD GRANT-INDEMNITY
MISSOURI,

SELECTION-SETTLEMENT

KANSAS AND TXAs

RY..

Co. v.

11IGRT

TRAMMEL.

Land covered by an expired pre-eiuption filing bat on which the pre-eniptor is yet
residing, is not subject to indemnity selection.

Scretary Noble to the Goiaomissioner
of te General Land Offce, ilfareh
2,5, 1892.

I have examined the record in the appeal of the Missouri, Kansas
and Texas Railway Company from your decision of June 6, 1890, hold-

ing for catcellatiou the indemnity selection of said company of the N.
of the SW.

, Sec. 2, T. 26 S., B. 20 E., Independence,

Kansas, and

sustaining the application of William B. Trammel to make homestead
entry for the same.
The facts are correctly stated in your decision and show, in brief,
that at the date of the indemnity withdrawal of the land, to wit, April
3, 1867, James Ard had a validS subsisting pre-emption filing on the
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landl it having been made July 14, 1866, alleging settlement the same
day. This filing served to except the land from the withdrawal.
Malone v. Union Pacific Riy Co., 7 L. D., 13.

James Ard, after his settlement, continued to live on the land until
his death in 1883,but he never made final proof under his pre-emption
filing.

The railroad company selected this tract as indemnity, September 25,
1882,a year before the death of Ard and while he was still living on it.
It is claimed that Ard not having made proof prior to the date of the
company's selection, his pre-emption filing had expired, it having been
made fifteen years prior thereto, and in consequence of such failure to
make proof his claim was no bar to the selection by the company.

The rulings of this Department-too numerouas
to need citation-are
to the effect that while a failure to make

re-emption proof within the

statutory limit (thirty-three moi)ths from settlement) opens the land to
settlement, yet such failure can not be asserted by a railroad company
claiming under a grant of lands
or rights," etc.

free fromnpre-emption or other claims

That such failure to make proof is only presumptive evidence of
abandonment, which may be overcome by showing that at the date of
definite location (in this case indemnity selection) the pre-emption
claimant was in actual possession of the land under his claim. Northern Pacific Railroad Company v. Stovenour, 10 L. D., 645.

The evidence taken at the hearing abundantly shows that James Ard
-wasin such possession at the date of the company's selection.
Your judgment, therefore, allowing the homestead entry of Trammel,
was right and is affirmed.

PRIVATE CLAIM-RESERVATION-LOCATION.
SCOLLY GRANT.
'The Department is without authority to make an agreement by which the grant
claimants can secure, through desert entry, lands that have been improved by
them but that will fall outside of the grant if it is located in a square form as
required by the statute of confirmation.
'The confirmees under this grant have the right to select the point of location when
the government is ready to survey the tract confirmed, but a failure on the part
of the confirmees to aail themselves of this privilege, after due notice, will be
treated as a waiver of said privilege.

SecretaryNoble to the Commissioner of the General Land 0flce, June 4,
1892.

In 1843 the Mexican authorities made a grant of lands to John Scolly
and his associates. This grant was submitted to the surveyor general
of New Mexico for action, under the provisions of section 8 of the act
of July 22, 1854, 10 Stat., 308-; was recommended for confirmation by
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that officer to the extent of a five leagues square," (Vol.2 Private Land
Claims pp. 409, 427) and was confirmed, as claim No. 9 by the first section of thel act of June 21, 1860,12 Stat., 71; with the proviso however,

that it shall not be confirmed for more than five square eagues.27
Section 2 of said act further providesThat in surveying the claim of said John Scollyif, shall be lawful for him to locate
the five square leagues confirmed to him in a square bodlyin ay part of the tract of
twenty-five leagues claimed hy him.

In 1876 the surveyor general of New Mexico was instructed to cause,

a survey to be made of the outboundaries of the twenty-five square
leagues, and to notify the owners of the grant that they would be al-

lowed to select the five leagues in accordance with the provisions of
the act of Congress.
In response to this notice the grant owners filed a protest, containing
'a long argument against the proposed survey and the action of Congres6 upon which it was based, denying the right or authority of.that
body to restrict the grant to less than twenty-five square leagues and
insisting upon their right to ask for " a reconsideration of the decision
of Congress." Notwithstanding this protest the survey of the outboundaries was made as directed and approved by the surveyor -general, December 30, 1876.

On January 24, 1878, Secretary Schurz wrote to the grant owners
urging the propriety of making selection of the tract confirmed to them
without further delay, inasmuch as the Department had no power or
discretion otherwise than to issue patent for the conifirmedland only
and, as it was to be presumed that " Congress restricted the claim to
five square leagues after thorough investigation and in accordance with
what it deemed to be just and right," it would be inconsistent with his
views as a public officer to urge upon that body legislation to confirm

the grant for twenty-five square leagues.
To this letter of the Secretary a reply was made attempting to refute
the presumption that the action of Congress was taken after a thorough
investigation;

a repetition was given in substance, of the former argu-

.ments in the protest, and the statement made that-we view the decision of Congress as unjust in an eminent degree, and utterly at
variance with the facts of the case, and consequently, feel fullyjustified in declining
to comply with its requirements and in demanding a reexamination of the facts in
the case as our right before any further steps are taken to dispossess us of lands
which are justly ours, &.c.

Under date of March 4, 1878, the Secretary wrote to the Chairman
of the House Committee on Private Land Claims, recommending that
Congress take some action to compel the claimants to select the five
square league confirmed to them within a limited time, and suggesting
that section 8 of the act of July 23, 1866, 14 Stat., 218 be extended so
as to cover the case. No action was taken by Congress in relation to

the matter.

At different times efiorts have been made. to obtain action
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the lands within said

grant and to protect settlers thereon. But nothing has been done ia
the premises, because the author ity to act seems to have been doubted.
Under date of April 7, 1892, a conunnication was receivled here
from Mr. Frank Spriuiger i relation to said grant, which was sent to
you for report and was returned with your report of May 16, 1892.

- Referring to the history of the grant, th early settlellent thereon
of American citizens, after the acquisition of the Territory, the nwillingness of the owners heretofore, to acquiesce in the reduction of the

area thereof by the act of confirmation, wliichjhey have continued to
hope might be reconsidered, Mr. Springer states that all parties in illlerest submitted the m tter to him for advice, expressing a desire to
end the uncertainty as to their titles mndget what belongs to them.
After consideration, lie has advised that they had better select the five
leagues confirmed to them and abandon all claim to the rest. This
advice they have expressed a disposition to follow, if it can be done

without great injury to them.
It is further stated by Mr. Springer that the original grant was divided among seven parties, who established themselves i different
locations and have highly inproved ranchos, well known in that section; that although said ranchos may not embrace a superficial area of
more than five square leagues, nevertheless, if that quantity must be
taken in a square form, it is impossible to locate it without excluding,
upon one side or the other, some of these long settled and valuable

ranchos; that whilst by a slight departure from the square form a location might be made, which would not work a serious hardship to any-

one, it is believed that the executive authority is so limited by the act
of Congress that a patent issued in other than a square form would be
void on its face.

It is suggested however, that with the aid of the Department perhaps the difficulty may be obviated.

One of the owners who occupies

the most westerly of the locations has constructed it is said, an extensive system of irrigating ditches and reservoirs for the purpose of reclaiming his lands, which before that were desert in character. The
ditches and reservoirs which were constructed in 1864 and 1865,it is
asserted, can be held under the provisions of the act of March 3, 1891,

granting a right of way for such purposes, and as the occupant has
several sons, it is proposed that the Department allow them to make
desert land entries of those lands which would not be included in the
square location of the five leagues confirmed; and thus enough land
would be covered to give the benefit of theimprovements and expenditures thereon to those who made them. In conclusion Mr. Springer
says if this course can be adopted the owners will agree to select their

five square leagues and relinquish the surplus to the United States,
whereby there would be restored to the public domain twenty square
leagues or about eighty-seven thousand acres of land.
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The Department is not clothed with authority to make the proposed
agreement by which said lands may be secured to the grant claimant,
or his sons under the desert land law. If said lands are now, or hereafter become sbject to disposal umder that law, applications to pmrchase the same only can be considered and disposed of in the regular way,

under the law, the decisions and rules of the Land Department.
Therefore the proposition made through Mr. Springer, in this behalf is
denied.

If now the owners are not willing o locate the five square leagues
confirmed to them they cannot retain possession of twenty-five square
leagues of land; as it has been declared by the legislative branch of
the government, which alone has authority to act in such matter, that
they are entitled to but five square leagues.
It is not necessary to discuss the authority of Congress to restrict
the grant to five square leagues, or the justice of its action in the present case.

These are no longer open questions.

They have been deter-

mined by the law making authority of the government and its action
will not be questioned by this Department. The statute must prevail
and be executed.

It is well settled that a grant of a certain quantity of land to be located within a larger tract, described by out-boundaries, " is really a
float to be located by the consent of the government before it can attach
to any specific land."

United States

. McLaughlin 127 U. S. 428, 448.

This is directly applicable here.
The government, not the grantee, has the option to locate the quantity granted. It has the right to say where the grant shall, and where
it shall not, be located and if a sufficient quantity be left within the outboundaries to satisfy the specific grant, the other lands can be disposed
of by the government without doing any wrong to the confirmees. This
was the law of Mexico and is the law of the United States. Ib., p. 450,
and cases there cited.
In the administration of such gants the owners have usually been
permitted to select the point where they wish to have the quantity located, provided it be located in one tract, and if there be no suffidient
reason to the contrary. Bt this is a mere privilege, not a right, which
has been accorded by the land officers, and which they might give or
withhold as seems proper. (lb.) The privilege not having been exercised in the long time that it might have been, the government will proceed on its own powers and reasonable notice.

When the claim is sur-

veyed it shall be lawful for Scolly to locate the grant within the outboundaries, and the surveyor shall adopt his selection. Without the
enactment the officers might or might not adopt his location; with it
they are bound to do so if the selection be as authorized and otherwise

proper. Bt it was not intended by Congress, that the supreme right
of the government itself to make the location should be abrogated, and
that exclusive right be conferred upon the grant owners.

14561-VOL14-39
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ment has not so unnecessarily abandoned a public right nor can the
grantees be allowed to practically secfre the soleand indefinite possession and enjoyment of the whole twenty-five leagues, by omitting to
exercise a privilege.
It is ly opinioni,the proper construction of said act of Congress is
that, when the United States is r eady to survey said confirmed grant
the confirm es have a right to select the point of location. If they are
afforded an opportunity to do this and fail to avail themselves of it
within a reasonable time, it is adjudged they will have waived the
privilege and the la I officers will proceed to discharge their duty by
locating the confirmed lan(s and. extending the public surveys over
the surplus.
You are therefore directed to cause a survey of the grant to be made in

accordance iiith the act of confirmation, first notifying the owners of your
purpose and the time when; that they will be allowed a reasonable time,
say ninety days from notice, within which to exercise the right of location conferred by the act of Congress, if they choose to do so; and that
the survey will be made in accordance with their location, if practicable
and legal; and if the owners fail or decline to make the location within
the appointed time, then the surveyor shall proceed to locate said grant
in a square form, having due regard to the character of land and the
improvements of the owners thereon.
You will notify Mr. Springer hereof, whose letter is sent you to file

with your papers in the case.

RAILROAD GRANT-WITrDIIRAWAL-IN
SOUTHERN PACIFIC R. R. CO.

DE MNITY SELECTION.
. MCWHARTER.

The fact that a deficit exists in the granted lihits does not relieve the company from
the necessity of selection to acquire title to indemnity lands,
The withdrawal contemplated by section 6, act of July 27, 1866,relates only to the primary or granted lands, and the validity of any further withdrawal, upon the
filing of the requisite map, depends entirely upon executive action.

Secretary Noble to the Commissioner of the General Land Offcec.June 8,
1892.

I have considered the appeal by the Southern Pacific Railroad Company from your decision of May 1, 1891, reversing the action of the local
officers iii rejecting the final proof tendered by Milton MeWbarter upon
his pre-emption filing covering the NE. of See. 17, T. 17 S., R. 16 E.,

Visalia land district,California, for conflict with the grant for the Southern Pacific Railroad Company.
On January 3, 1867, said company filed in your office a map showing

the line of its proposed road, under the act of July 27, 1866 (14 Stat.,
292), upon which a withdrawal was ordered March 22, 1867, of all the
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odd sections falling within both the primary and indemnity limits of the
grant.
The 3d or granting section of the act of 1866 is as follows:
That there be, and hereby is, granted to the Atlantic and Pacific Railroad Company, its successors and assigns, for the purpose of aiding in the construction of
said railroad and telegraph line to the Pacific coast, and to secure the safe and speedy
transportation of the mails, troops, munitions of war, and public stores, over the
route of said line of railway and its branches, every alternate section of public land,
not mineral, designated by odd numbers, to the amount of twenty alternate sections
per mile,.on each side of said railroad line, as said company may adopt, through the
Territories of the United States, and ten alternate sections of land per mile on each
side of said railroad whenever it passes through any State, and whenever, on the
line thereof, the United States have full title, not reserved, sold, granted, or otherwise appropriated, and free from pre-emption or other claims or rights, at the time
the line of said road is designated by a plat thereof, filed in the office of the commissioner of the general land office; and whenever, prior to said time, any of
said sections or parts of sections shall have been granted, sold, reserved, occupied
by homestead settlei s, or pre-empted, or otherwise disposed of, other lands shall be
selected by said company in lieu thereof, under the direction of the Secretary of
the Interior, in alternate sections, and designated by odd numbers, not more than
ten miles beyond the limits of said alternate sections, and not including the reserved numbers.

The 6th section provides:
That the President of the United States shall cause the lands to be surveyed for
'forty miles in width on both sides of the entire line of said road after the general
route shall be fixed, and as fast as may be required by the construction of said railroad; and the odd sections of land hereby granted shall not be liable to sale or entry,
or pre-emption, before or after they are surveyed, except by said company, as provided in this act; but the provisions of the aŽt of September, eighteen hundred and.
forty-one, granting pre-emption rights, and the acts amendatory thereof, and of the
act entitled "An act to secure homesteads to actual settlers on the public domain,"
approved May twenty, eighteen hundred and sixty-two, shall be, and the same are
hereby, extended to all other lands on the line of said road when surveyed, excepting those hereby granted to said company.

The location of 1867 was designed as a map of general route.
Some question having risen as to whether this location satisfied the

requirements of the act of July 27, 1866(suprc), the joint resolution of
June 28, 1870 (16 Stat., 382), authorized said company to construct its
road and receive ratents along the designated route indicated by the
map filed in the General Land Office, January 3, 1867.

Without discussing the effect of said joint resolution of 1870upon
the location of 1867-i. e., in the matter of maiting definite that which
before was but a general route-no firther action appears to have been

taken by the company towards locating its road opposite this land,
prior to August 15,1887.
By departmental order of that date, the order of withdrawal on account of this grant, so far as it related to indemnity lands, was revoked
and the lands not embraced in pending or approved selections were
restored to entry, after due notice by publication.
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No selection of this tract having been made, on Jan uary 16, 1888,
one John B. Maxwell made homestead entry of the same, which entry

he relinquished May 22, 1890,and sate day MeWharter filed pre-emption declaratory statement for the land upon which he offered final
proof, and upon the rejection of the same the present case arose.
On November 1, 1889, while this tract was covered by the entry of
Maxwell, the company filed a map, showing the constructed line of its

road opposite this tract.
This map was by you treated as the map of definite location, and the
limits of the grant were readjusted thereto, the tract in question falling within the primary limits of the grant upon that adjustment.
The company in its appeal urges, under the authority of the decision
in the case of the St. Paul and Pacific Railroad Company v. Northern
Pacific Railroad Company (139U. S., 1), that the act making the grant
withdrew the lands in the forty mile limits," and that no selection
was required to save the company's right of selection, it being shown
that there was a deficiencyin the grant.
If this be so, then there was uio authority to revoke the indemnity
withdrawal. The question as to the authority to revoke the withdrawal
of indemnity lands on account of this grant and others of a like nature
was thoroughly considered by this Department prior to the revocation
of such withdrawals, and rights of others attaching under such revocation have been repeatedly recognized by this Department as against
the claim of the company. Southern Pacific R. EL.Co. v. Meyer, 9 L.
D., 250; Southern Pacific R. B. Co. v. Cline, 10 L. D., 31; Lane v.
Southern Pacific R. B. Co., 10 L. D., 454; Southern Pacific R. R. Co.
v. Meyer, 10 L. D., 444.

The matter would therefore seem to be staredecisis.
I deem it unnecessary to refer to the decision in the case of the St.
Paul and Pacific Railroad v. Northern Pacific Railroad Company
(Supra), to which counsel refer, further than to say that it has no ap-

plication to the facts in this case.
- I might remark in passing that if the construction insisted upon by
counsel be correct, then a reservation exists ten miles beyond the indemnity limits of this grant, in this State as it is limited to thirty
miles oi each side of the road in the selection of its indemnity.

The withdrawal contemplated by the 6th section of this act has been
uniformly construed to relate only to the primary or granted lands,
and the validity of any Ahrtherwithdrawal upon the filing of said map
rests entirely upon executive action.
In the case of the Northern Pacific Railroad Company v. Miller (7 L.
D., 100), it was held that the 6th section of the act of July 2, 1864 (13
Stat., 365), similar to section 6 in the act under consideration, was a

mandate effectually prohibiting the exercise of the executive authority
to withdraw indemnity lands.
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It is unnecessary at this time to pass upon the correctness of that
proposition, but, after the revocation of the indemnity withdrawal, the
lands were surely subject to appropriation as other public lands, and
the entry by Maxwell was properly allowed.
This being so, the land was excepted from the operation of the grant,
as said entry was a valid, subsisting claim at the date of the definite
location, November 12, 1889, and upon the cancellation of Maxwell's

entry the land embraced therein was restored to the public domain,
free from any claim under the railroad grant. Kansas Pacific Railway
Company

v. Dunmeyer,

113 T. S., 629.

Your decision is therefore affirmed.

RAILROAD GRANT-WITHDRAWAL-APPLICATION

TO ENTER.

SHADBOLT V. ST. PAUL, MINNEAPOLIS AND MANITOBA RY. Co.
No rights are acquired by the presentation of an application to enter lands that are
withdrawn for railroad purposes. On the subsequent restoration of the land, a
new application will be necessary to protect the interest of such an applicant.

Secretary Noble to the Commissioner of the General Land Office,June 8,
1892.

I have considered the appeals of George B. Shadbolt and thirty6even others

from your judgment of May 18, 1889, rejecting

their re-

spective applications to enter tracts of land within the indemnity limits
of the grant to the St. Paul, Minneapolis and Manitoba Railway Coinpany of March 3, 1857 (1 Stat., 195).

Thetracts are situated in the St. Cloud land district, Minnesota, and
were withdrawn by order of the Secretary of the Interior of June 3,
1869, under authority of the act of March 3, 1865 (13 Stat., 526).

This withdrawal was in force when these applications to enter were
made and rendered said tracts not subject to entry. The withdrawal
was not revoked until after the passage of the act of September 29,
1890 (26 Stab., 496). (See the order of May 22, 1890, directing the
revocation of said withdrawal, 12 L. D., 541).

The rejection of said applications was therefore proper, and no rights
were acquired by the presentation of the same. Shire et at. v. Chicago,
St. Paul, Minnesota and Omaha R'y Company, 10 L. D., 85.

The lands involved will be disposed of under the terms of the order
of restoration. In giving notice of this decision, due notice should be
given these parties that they may file new applications so as to protect
their interests in these lands, if they so desire, but this shall in no wise
be construed as affecting the rights of others claiming an interest
therein.
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ACT.

A. WILTSE.

A timber culture entry made on the date of the repealing act, March 3, 1891,by a
successful contestant may be allowed to stand.

First Assistant Secretary Chandler to the Commissioner of the General
Land Offce, June 9, 1892.
On the 3d day of March, 1891, Alvin A Wiltse made timber-culture
entry for the NW. -of Sec. 9, T. 34 N., R. 26 W., Valentine land dis-

trict, Nebraska, and upon the payment of fourteen dollars received
from the local officers certificate No. 8525.
On the 10th of June, 1891, you advised the local officers that said

entry
is hereby held for cancellation for illegality, the timber-culture law having been repealed March 3,1891, and the party had at that time no right accruing under said
law.

An appeal from such action on your part brings the case to the Department.
In his paper constituting his appeal, it is stated that Wiltse made his
entry about one o'clock P. M., that prior to that time he had been to a
great deal of trouble and expense in contesting said tract, and that
after his entry and prior to receiving notice of your decision he had
acted in good faith, and had broken about twenty acres of said tract.
He asks that his entry be reinstated and be allowed to remain intact.
Of the entire good faith of the entryman in making his application
and his entry there is no question. He had contested a prior entry and
secured its cancellation, for the purpose of securing the land for himself,
under the law there in f rce, and up to the time of receiving notice of
your decision of June 10, 1891, he had fully complied with the provisions of that law.

On the day the entry was made, " an -act to repeal timber-culture
laws, and for other purposes" (26 Stat., 1095),was approved. In that
act it was expressly provided
that this repeal shall not affect any valid rights heretofore accrued or accruing
under said laws, but all bona fide claims lawfully initiated before the passage of this
act may be perfected upon due compliance with law, in the same manner, upon the
same terms and conditions, and subject to the same limitations, forfeitures, and contests, as if this act had not been passed.

The precise question presented by the case before me has never been
passed upon by the Department, but I am of the opinion that Wiltse
had valid rights accrued or accruing under the timber-cultLre laws,
before the passage of the act of March 3, 1891.
The Department has repeatedly held that where an entry or filing
-wasmade the same day that the map of a general railroad route was
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filed and an order of withdrawal made thereon, that the entry or preemption filing would except the land included therein from the operation of such withdrawal.
In the case of the Northern Pacific Railroad Companyv. Parker and
Hopkins (2 L. D., 569), the withdrawal

took effect August

13, 1870.

Parker made homestead entry the same day. It was held that as
Parker entered the same day the withdrawal took effect,his entry must
be regarded as the superior right, and that the landwas thereby excluded
from the withdrawal, and upon the subsequent cancellation of his entry,
that the land covered thereby passed to the United States. In support
of this position, the case of Saint Paul, Minneapolis and Manitoba
R. R. Co. v. Qjuve (9 C. L. O., 119), and the ease of Talbert v. Northern
Pacific R. 1R.Co. (2 Brainerd's Legal Precedents, 321, are cited. The
same doctrine was repeated in the case of the Northern Pacific R. R.
Co. v. Flaherty

(8 L. D., 542).

Those were cases between. individuals and corporations, while the
case at bar is between an individual and the government. Applying
to this case the doctrine adopted and adhered to in those cited, and the
entry of Wiltse must be allowed to stand. His application and his
entry were acts performed by him in good faith, under the timber-culture
law, prior to or simultaneously with the passage of the repealing at,
and I think conferred upon him certain rights. These were " accrued
or accruing rights, lawfully initiated under laws in force prior to the
passage of the act of March 3, 1891, and it was therein provided that!'
such rights "may be perfected upon due compliance with law, in the
same manner, upon the same terms and conditions, and subject to the
same limitations, forfeitures, and contests, as if this act had not passed.7'
In the case of August W. Hendrickson (13 L. D., 169), where a prior

entry had been successfully contested, but where the successful contestant did not apply to enter the land until the 10th of March, 1891,it was
held that his application cametoo late, and your decision rejecting it was
affirmed by the Department.
The facts in that case, however, differed from those herein presented

in a very essential particular. There the application to enter was not
made until several days after the passage of the repealing act of March
3, 1891, while in this case, the entry and the repeal both occurred on
the same day.
In view of the decisions cited in the cases between individuals

and

corporations, and of the provisions in the rpealing act for the completion of accrued or accruing rights lawfully initiated under the timberculture law, and of the facts and eircumstances of this case, my conclusion is that the entry of Wiltse was valid, that it should be allowed
to remain intact, and that upon the compliancewith the law under which,
it was made, he should be permitted to perfeetthe same. The decision
appealed from is therefore' set aside.
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OF MARCH 2, 1889.

JOHN LINDELL.
Section 2, act of March 2, 1889,does not authorize a second entry, where the entrymall, prior to the passage of said act, has pnrchased the land covered by his first
entry uenderthe act of June 15, 1880.

First Assistant Secretary Chandler to the Commissionerof the General
land

Office, Jne

9, 1892.

On the 30th of September, 1889, Jo]i1 Lindell made homestead entry
for lots 3 and 4, and the S.- of the NW.- of Sec. 5, T. 19 N., R. 5 W.,

Kingfisher land district, Oklahoma Territory, which entry was held for
cancellation by you on the 15th of January, 1891. The case is before
me -1po0 an appeal fom such decision by you.

Your action in the case was based upon the fact that the record in
your office showed that on the 7th of December, 1878, Lindell had made

homestead entry for one hundred and sixty acres of land at Hays City
(now Wa Keeney), Kansas, which land was purchased on the 28th of

July, 1885,under the act of June 15, 1880(21 Stat., 237), and patent
issued June 6 1888.

In explanation of this transaction, Lindell states in an affidavit which
accompanies and forms part of his appeal, that he made entry for that
land in good faith for the purpose of a home, and built thereon a good
sod house, a stone stable fourteen feet square, with a shed of stone on

one side ten feet in width; that he dug two wells, one sixty-eight and
the other seventy-five feet in depth, but obtained no water, striking a
shale rock which in that country indicates no water; that some of his
neighbors bored to the depth of four hundred feet and found no water;
that he was compelledto abandon his wells and haul all his water two
and a quarter miles; that he contined his residence upon the land two
years and two months, but was nable to secure any water, or raise any
crop, or even a garden, although he attempted to cultivate twenty-eight
acres of the land; that finding it impossible to live on the land and
support his family, he abandoned it on the 3d of February, 1881, and

gave it up as lost; that he never returned to said land again to live on
it, or to attempt its cultivation, or even to see it; that about four years
and five months after he had moved from the land and abandonedit forever, for the reasons stated, one E. H. Barton offered him fifty dollars

for his improvements thero'in, which offer he accepted; that he never
made any attempt at any time to obtain title to the land, but he understands that a few days after purchasing such improvements Barton made
cash entry for the same.
Be fiuther makes oath that when he sold his improvements to Barton, he signed a paper which he supposed simply authorized Barton to
take possession of said improvements; that he did not intend to convey
or attempt to convey any interest in the land itself, as he claimed none,

having abandoned the land and all claii thereto, several years before.
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His affidavit is corroborated by two witnesses who declare it to be
true, of their own knowledge, and that they have no interest in the
indell's statements

case.

in this affidavit, that

he only sold and

transferred his improvements to Barton, and that he never had the
title to the land for a moment, are not borne out by the records of your
office.

It appears from said records that Lindell made the regular proof required under the act of June 15, 1880. In his proof he swore, aong
other things, "that he has not transferred, or attempted to transfer,
his homestead rights under said entry, nor assigned or attempted to
assign, his right to receive the repayment of fees, or commissions and
excess of payments made thereon." Said proof was sworn to before
E. H. Barton, notary public, atld corroborated by William W. McEKeever

and F. M. Lauck; upon which a patent was issued to Lindell June 6,
1888. Under these ircumstances, his affidavit filed in this matter
can not be accepted as true in so far as it attempts to contradict your
records respecting his cash entry under the act of Juie 15,1880. That
he made such cash entry under the act of June, 1880, is nanquestion ably

true, and the only question remaining is whether said cash entry bars
his right to make an entry under the act of 1889.
The right to make a second entry is accorded by section 2, act of

March 2, 1889,to " any person who has not heretore perfected title to
a tract of land of which lie has madieentry under the homestead law.
Now om the record, as stated, Lindell has perfected title to a tract of

land which he entered under the homestead law and that too, by virtue
of a special privilege conferred by the act of 1880, upon persons who

did not comply with the terms of the general homestead act. This
special act must be certainly considered a part of the homestead system
Martha A. Carter, 9 L. 1)., 604), and it can not, in Treason, be argued

that under the act of 1889,the right to make a second entry extends to
one who has been permitted to perfect title in spite of previous noncompliance with law while denying the same privilege to one who secures

title, after having complied with the law in all respects.
The Department, in the case of Joseph A. Nixon (13 L. D., 257), held
that section 2, act of March 2, 1889, does not authorize a second home-

stead entry when the entryman, prior to the passage of said act, has
purchased the land covered by his first entry under the act of June 15,
1880. No sufficient reason for any change in the holding in that case
is made to appear.

The decision appealed from is therefore affirmed.

TIMBER AND STONE ACT-LAND DEPARTMENT-ALIENATION.

UNITED STATESV. MILLER.
The Commissioner of the General Land Office, acting under the direction of the Seeretary of the Interior, is vested with general authority to determine whether
entries allowed by the local officers are in fact made in due accordance with
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law; and this authority is in no wviseabridged in the provisions made by the
act of June 3, 1878,for the sale of timber and stone lands.
The phrase "bona fide purchaser " as used in said act is not applicable to a purchaser before patent.

Secretary Noble to the Comynissiover of the General Land Office,Julie
10, 1892.

By letter of February 7, 1890, you transmitted

a petition of Charles

Lewis, transferee and present claimant of the land involved in te case
of United States v. Charles C. Miller viz: lots 1, 2, 3, and 4, Sec. 22, T.
21 N., R. 2 E., Seattle land district, Washington.
On March 16, 1883, Miller made entry for said land under the timber
and stone land law act of June 3, 1878 (20 Stat., 89). On November 3,
1885,said entry was held for cancellation on the report of a special

agent to the effect that " the land embraced therein was and is agricultural land" and that "said entry was made in the interest of George
H. Ryan of Tacoma, Washington Territory." Afterwards utpon the
filing of affidavits by Miller and Ryan a hearing was ordered which re
stilted in a decision by the local officers in favor of the claimant. That

decision was reversed by your office and the entry held for cancellation.
Upon appeal to this Department your office decision was affirmed upon

the ground that the evidence showed "that the entry was not made by
Miller in good faith to appropriate the land to his own exclusive use
and benefit, bt

in the interest of Ryan."

A motion for review based

upon the theory that said decision was contrary to the weight of evidence was denied.

The petition now under consideration sets forth that the petitioner,
a resident of the State of Iowa, while on a visit to Washington Territory in July 1883,had his attention directed to the land in question
and was advised by one B. Mc(rady to invest money in the purchase
thereof from one George 1I. Ryan, who as he was informed, was its

owner. That intending to make investments of that sort he examined
said land and finally purchased it for the snimof $9000, which amount
he has since that time paid in full. He further sets forth that
at the time of his paying the $5,000(1st payment) aforesaid, and up to that at which
the Land Department began its ation which ended in a forfeiture of the interest.
acquired by Miller in his application, as well as for sone time thereafter, the undersigned was not informed and (lid not believe, and he had no reason to believe, that
the said Charles C. Miller had not in all respects conformed his action in making application for the land in question, to the statnte and other regulations governing
saeh cases; particularly he had no information or notice that Miller had complicated
himself in that respect with (I. H. Ryan, as subsequently decided in the land office.

The prayer of this petition is couched in the following language:Your petitioner shows that his connection with the land and payment of the $9,000
and interest aforesaid, originated, and was conducted, cith,good fait towards the
United States and all other persons; and therefore he prays that as a bena fide purchaser he may obtain the relief to which, as he submits he is entitled by the provisious of the T. and S. Statute, section 2, last clause.
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This petition although it sets up facts, the existence of which and
makes statements and allegations the truth of which could in the very
nature of things be known to Lewis alone, is verified by one of his attorn eys. This practice is not to be commended and although I have
concluded to consider this petition upon its merits, it will hereafter be
insisted upon that petitions requiring verification shall. be verified by
some one in position to have and having a personal knowledge of the
facts alleged.
Section 2 of the act of June 3, 1878,prescribes the oath that is to be
made by applicants for land under this law, provides that any person
who shall in making such oath swear falsely, shall be subject to the
pains and penalties of perjury, and shall forfeit the money he may have
paid for such lands and all right and title to the same, and by the last
clause provides, " and any grant or conveyance which he may have
made, except in the hands of bona fide purchasers, shall be null and
void."

It is strongly urged that the rule as to forfeitures under this act is not
the same as that which. obtains under the pre-emption law.

The posi-

tion taken upon this point is fairly presented in the followingquotation
from the argument filed:It seems to be certain, however, that in applications under the timber and stone
statute, something move than swearing to a matter merely not true is required to
warrant a forfeiture of the money and land. This is made plain by the provision
that the false swearing which authorizes the forfeiture is the very same which renders the party snbject to the pains of perjury; for if it lie necessary for such subjection that the swearing be corruptly false, so also is it for the forfeiture; . . .
It follows also that inasmuch as for liability to the pains of perjury it is necessary
that there should he a previous conviction by a jury, so also for the forfeiture of
money and land imposed as another consequence of such fact.

This rule if it is to be adopted would apply as well to those cases
where the original entryman still claims the land as to those where it
is held by a transferee of such entryman; that is to say, the question
of the rights of a bona fide purchaser does not enter into the discussion and determination upon this point in the case as a controling factor. It may be noted farther that neither the question of the degree
of criminality required to subject the eritryman to panishment nor the
question of the forfeiture of the money paid for said land is now under
consideration; the only question now here being as to the authority of
the proper officers of this Department, prior to the issue of patent, to
exanine into all the facts and circumstances surrounding and connected.
with an entry allowed by the local officers under this law for the purpose of determining whether the entryman has shown such good faith
and compliancewith the requirements of the law as to entitle him to a
patent and if it be determined that he has not complied with the law
or has not acted in good faith to refuse to pass the entry to patent.
Upon the Commissionerof the General Land Office, acting under the
direction of the Secretary of the Interior, the law has confered super-
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visory power over the action of the local officers in such matters and
has imposed " all executive duties pertaining to the surveying and sale
of the public lands of the United States or in anywise respecting such
public lands."

Revised

Statutes

Sec. 453.

The duty thus imposed necessarily carries with it the power and
authority to take such steps as may be necessary to determine whether
there has been a compliance in good faith with the provisions of the
law under which title is sought and in case it be determined that there
has not been such compliance or that there has been an attempt,
through fraud and false swearing to wrongfully procure title to the
public land, or to avoid the provision of the law, to refuse to approve
such claim for patent. The truth of this proposition as applied to the
system of public land laws as a whole is well settled by a long line of
decisions and in support thereof reference need be made only to the
cases of Smith v. Custer et al., (8 L. D.; 269) and Travelers Insurance
Company (9 L. D., 316), and the authorities referred to in those decisions.

That this is the general rule is not, indeed, specifically denied by
this petitioner, but it is, in effect,claimed that the law under which
the land here involved was purchased forms an exception to such
general rule. To allow this claim would be to say that an entry under
this law when allowed by the local officers must be 'passed to patent
although it may be apparent to the officers charged with the supervision of the actions of those officersand the proper execution of this law,
that such entry was made in direct violation of the provisions of the

law, for the benefit of another and was procured through fraud and
false swearing. The issue of patent vesting, as it would legal title in
the grantee would necessitate, on the part of the government, recourse
to the courts for redress against such wrong-doing. To work such an
exception to the general rule as would bring about this condition of
affairs in the administration of the land laws or would abridge the
authority of those officers of the government charged with the due
administration of the land laws in a matter so necessary and essential
to the proper execution of the duties imposed upon them, and the
trusts confided to their care, would require the use of clear and
explicit language such as would leave no doubt as to the intention of
Congress. No intention to make this act such an exception to the
general rule is indicated by the language used, nor can I think it was
intended there should be one rule for entries of this character and
another tor entries under the other laws providing for the disposal of
the public lands. The provision of this law, that any person who shall
swear falselyin the premises shall be subject to all the pains and penalties of peijury, does not add to, nor does it detract fromtthe authority
of the officers of the government charged with the execution of sch
law. It is clearly the duty of those officers to examine all applications
for land under this law, and in those where it is found that the law has
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not been complied with, or that an attempt to frandulently acquire title
in defiance of the provision of said law has een made to refuse to
approve such claims for patent. This is what was done in the matter
of Miller's application, and the correctness of the findings of your office
and this Department is not-now being questioned. The position taken
by the petitioner upon this point in the case is not tenable and can not
be sustained.
It is further contended that the phrase bonaftdepurcrhaseras used in
this statute should be construed to include all "such as have dealt with
the applicant about the land honestly." It is at the same time, however, admitted that ordinarily that phrase does not include one whohas
bought a mere equitable title. One of the well established rules to be
followed in the construction of statutes is that words or phrases which
have come to have a known legal import are to be considered as hav-

ing been used in their technical sense, unless it is apparent that it was
-intended they should have some other meaning. The term "bona fide
purchaser"

had, long before the passage of this law, come to have a

well-defined meaning as a legal term, and it did not in this meaning include one who had bought merely an equitable title.

Not only is this

true, but it may properly be said to have attained a technical meaning
as used in the laws relating to the disposal of the public lands of the
United States. As far back as 1841,Attorney-General Legare (3 Op.,
664), in considering the use of this term in the pre-emptionlaw, said:The assignee took only an equity, and he took it of course subject to all prior
equities. The patent, it is needless to say, is the only comp]ete legal title under our
land laws. But to protect a purchaser under the plea of a purchase for a valuable
consideration, without notice, he must have a complete legal title. There must
have been, not a contract, but a conveyance-not ajes ad rem,but aju i cc.

The same position was taken by Justice Miller in the decision in the
case of Root v. Shields, rendered in November, 1868 (1 Woolwortl's

Circuit Court Reports, 340).
In that case the vendees of Shields, a pre-emption entryman, claimed
protection as bona fide purchasers, and the court said:Until the issue of the patent, the title remained in the United States. Had this
entry been valid, Shields would have taken only an equity. His grantees took only
an equity. They did not acquire the legal title. And in order to establish in himself the character of a bona fide purchaser, so as to be entitled to the protection of
chancery a party must show that in his purchase, and by the conveyance to him,.
he acquired the legal title.

This phrase, as used in the pre-emption law, had then, at the date of
the enactment of the timber and stone law, received construction and
had been by the proper authorities invested with a well-defined meaning and import. Congress must therefore in making use of this phrase
in the later law relating to the same subject-matter, i. e., the disposal
of the public lands, be held to have used it in the light of such construetion and to have intended the same meaning as had attached to
the phrase by such construction.

-
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As to the rulings of this Department and of the courts upon the
rights of a purchaser from a pre-emptor, before issue of patent, it is
only necessary to refer to the cases, hereinbefore cited, of Smith v.
Custer et atl (8 . D., 269), and Travelers Insurance Company 9 L. D.,
316), where this question was carefully considered, the authorities upon

the point referred to and the conclusion arrived at clearly anddelinitely stated.
The arguments advanced in support of the position taken by this
Department in those cases are equally applicable to cases involving
the same question under the statute now being considered. That the
same rule obtains here as under the pre-emptioll law, is, in effect, held
in the case of Richardson v. Moore (10 L. D., 41-5). This same question
was also presented in the case of United States v. Allard et al., (14 L.
D., 392), and was very carefully considered. The whole matter was

quite fully discussed in the decision rendered in that case, the conelusion then reached being that a purchaser before patent, of one.
claiming lands under the statute now under consideration is not to be
considered a "bona fide purchaser" within the meaning of the term as
used in said statute. This position is, ii my opinion, in perfect accord
with both the letter and the spirit of the law, is in entire consonance
with the general policy of our system of land laws, and will therefore

be adhered to.
The prayer of the petitioner, Lewis, must be and is hereby denied.

ABANDONED

MILITARY

RESERVATION.

FOuT SANDERS.
The act of Jnly 10, 1890,providing for the disposal of certain abandoned military
reservations in Wyoming repeals the provision in the act of July , 1884, which
confers a preferred right to preliase the land on which improvements are sitluated upon the owners of secL improvements.

Ffirst Assistant Secretary Chandler to the Commissioner of the General
Land

Office, June 10, 1892.

I am in receipt of your letter of the 3d instant in relation to the appraisement of certain lands in Fort Sanders military reservation (abandoned).
On March 26, 1891 you held that one Vine could not purchase the

KW4-of the SWJ of section sixteen within said abandoned reservation
under the act of July 5, 1884 because it was school land.

On May 17,

1892 this Department held that the land must be disposed of under the
act providing for its sale, and that the fact that it proved to be in section sixteen when the survey was completed, did not affect it, and that
Ville having purchased the buildings on the tract which he sought to
purchase, he would be allowed, upon appraisement
complete his purchase under the said act of 1884.

being made, to
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My attention, however, has been called to the act of Congress of
May 28, 1888 (25 Stat., 158) which granted to Wyoming six h udred and

forty acres of land in Fort Sanders (abandoned) military reservation,
as nearly as practicable in square form, for the purpose of enabling the
Territory (now State) to maintain a fish hatchery. This act contains a
proviso:
That nothing i this act contained shall le construed to have the effect to impair
the rights of any person i or to any portion of said lnid acquire I ider any law of
the United States.

Taking these two acts alone, Vine would have the right to prchase
the subdivision upon which his buildings stood, and the State could
select the land adjoining.. But on July 10,1890(26Stat., 227) Congress
passed an act entitled "tn act to provide for the disposal of certain
abandoned military reservations in Wyomling Territory," and which
provided:
That all public lands now remaining undisposed of withinthe abandoned military
reservations in the Territory of Wyoming, known as . . . . Fort Sanders anld
and which are not otherwise occupied by or used for military purposes, are
hereby made subject to disposal nder the homestead law only.

This act contains four provisos: First, actual qualified settlers are
given a preference right of entry, not exceeding one hundred and sixty
acres which shall include their respective improvements
Second, lands occupied for townsite purposes, and coal and mineral
lands are excepted, and these are to be disposed of under the laws
relating thereto respectively.
Third, "This act shall not apply to any subdivision of land which
subdivision may include adjoining lands to the amount of one hundred
and sixty acres, on which any buildings of improvements of the United
States are situated until the Secretary of the Interior shall so direct."
Fourth, this act shall not be construed to amend or repeal the act of
May 28, 1888.

In this case of James Vine (14 L. D., 527) referred to in your letter,
it appeared that he had purchased the buildings on a part of the Fort
Sanders reservation prior to the passage of the act'of 1884, and his
case was covered by the clause of the act relating to buildings or improvements which had theretofore been sold by the United States
authorities, and the preference right of purchase at the appraised
value, when appraisement should be made, was given such owner of

the buildings. Congress, however, in the act of July 10, 1890, did not
make this class of cases an exception to the operation of the act, and I

am of opinion that his right of purchase was taken away by this act.
He will have, however, the right to make homestead entry for the land
as any other person, and if an actual qualified settler, will have the
preference right of entry for one hundred and sixty acres, including
the tract upon which his buildings are situated, subject to the rights of
the State to select six hundred and forty acres, as that right was expressly reserved in the act last passed.
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So much of the decision of May 17, 1892, as held that Vine could pur-

chase the land is recalled, but so much as held that the land was not
school land will remain in force.

RAILROAD GRANT-PRE-EMPTION

FLLING-CONFLICTING

GIRANTS.

MEISTER V. ST. PAUL, MINNEAPOLIS AND MANITOBA BY. CO. ET AL.
An expired pre-emption iliig of record at the (late when the grant becomes effective
does not except the land covered thereby from the operation of the grant.
The priority of right accorded the Northern Pacific Company, under its grant, as
against the St. Panl, and Minneapoliscompany, in the decision of the Supreme
Court of the United States. 139 U. S., , involved lands either within the place
limits of said grant or within the withdrawal on general route, and the disposition of indemnity lands, not withdrawn under said grant nntil after the rights
of the other company attached, is not governed by said decision.

Secretary Noble to the Commntissionerof the General Land Office,June 10,
18l9,2.

I have considered the appeal by Conrad Meister fron your decision
of April 28, 1890, affirming the decision of the local officers at St. Cloud

Minnesota, rejecting his application to make homestead entry of the S.
i of the NW. 1 of Section 1, T. 129 N. R. 37 W., tendered

November
17, 1885. Said rejection by the local officers was based on the ground

that said tract is within the ten miles (primary) limits of the St. Paul,
Minneapolis and Manitoba, St. Vi ucenf ExtensioLLRailway grant, the
line of which road was definitely located December 19, 1871, and be-

cause said tract was selected on account of said grant, October 28,
1879.

Said land was offered at public sale October 26, 1864. On July 8,
1869, Garrett Cronk filed pre-emption declaratory statement (No. 81)

for said tract and others, alleging settlement July 5, 1869,but never
attempted to perfect title under said filing.
You affirmed the decision of the local officers on the ground that

Cronk's filing expired before the attachment of rights Lnder said grant,
and that said land therefore enured to said grant.
On appeal to this Department, Meister alleges error in rejecting his
application on such ground

Under the pre-emption law (Sec. 2264 of

the Revised Statutes) it was necessary for Cronk, within twelve months
after the date of his settlement to " make the proof, affidavit, and payment" required, and upon failure thereof said land became " subject to
the entry of any other purchaser." Cronk never complied with this
provision of the law. The twelve months from his settlement expired
July 5, 1870,and said tract then became prima facie vacant public land,
and snbject to the grant of the company at the date of the definite location of its road on December 19, 1871,and mast be held to have passed
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ern Pacific R. R. Co., v. Stovenour (10 L. D. 645) Same v. Moling (11

L. D. 138). Such showing is attempted to be made by the Northern
Pacific R. R. Co. Said tract is within the thirty miles (indemnity).limits of the grant to the Northern Pacific Railroad Company, as fixed by
the definite location of its line, but was not in said grant as indicated
by the maps of general route filed in 1870. The indemnity lands of this
grant were ordered withdrawn December 26, 1871. This withdrawal
was revoked August 15, 1887. This traet has never been selected or
applied for on account of said grant. In your decision you held that
"the Northern Pacific Railroad Company cannot be regarded as a claim-

ant for the land." No appeal from your decision was taken by said
company, whichwas then party defendant in this case,and said decision
became final as to said company.

Since said decision, was made the

case of the St. Paul and Pacific Railroad Company v. Northern Pacific
Railroad Company (139 U. S. 1) has been decided by the supreme court

of the United States, Under these circumstances the attorney for the
Northern Pacific .11ailroad Company, has filed a brief in your office

which has been transmitted to this Department contending that under
and by virtue of said supreme court decision the Northern Pacific Railroad Company is entitled to said tract by the priority of its grant.
The fifth specification of error filed by

iniester alleges error in your

decision in not holding that " the grant to the said Northern Pacific
Railroad Company, excepted said land from the operation of the grant
to the St. Paul, Minneapolis and Manitoba Railway Company."
This question willtherefore be considered. The grant of lands to the
Northern Pacific Railroad Company is in presenti (13 Stat. 365) and
provides (Sec. 3) that the title to certain specific sections, constituting
the primary limits of said grant, shall attach," at the time the line of
said road is definitely fixed and a plat thereof filed in the office of the
Commissioner of the General Land Office.

In construing this grant the supreme court, in the above cited case,
says (page 5)The route not being at the time determined, the grant was in the nature of a float,
and the title did not attach to any specific sections until they were capable of identification; but wvhenonce identified the title attached to them as of the date of the
grant, except as to such sections as were. specifically reserved. It is in this sense
that the grant is termied one iN presenti; that is to say, it is of that character as to
lands within the terms of the grant, and not reserved from it at the time of the definite location of the route.

And the court says (p. 8) that said company " on the 21st of November,
1871, filed in the office of the Commissioner of the General Land Office,
a map or plat of the line thus definitely fixed, approved by the Secretary of the Interior. "
The court in that case awarded the lands involved to the Northern
Pacific Railroad Company, which were either within the place limits of

14561-vOL14-40
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its grant or within the limits of the withdrawal on general route of
October

12, 1870.

But the lands involved in the present case do not belong to either of
said classes, but are within the indemnity belt of said grant which
were not ordered withdrawn till December 26, 1871, which was sbsequent to the date (December 19, 1871)when the grant to the St. Paul,
Minneapolis and Manitoba Railway Company attached to said land as
already shown. The decision therefore in the case of the St. Paul and
Pacific Railway Company v. Northern Pacific Railway Company, supra,

does not govern the present case. Northern Pacific Railway Company
v. Walters (13 L. D. 230, 235) Northern Pacific Railway Company v.
Pettit

(14 L. D. 591).

The Northern Pacific Railroad Company has never selected these
lands and it is well settled that no title vests in indemnity lands under
grants of this character until selection is made. In Wisconsin Railway Company v. Price County 133 U. S. 496, it is said " The approval

of the Secretary was essential to the efficacy of the selections, and to
give to the company any title to the lands selected." The same doctrine is re-affirmed in United States v. Missouri Railway (141 U. S. 358,
376).

Your judgment is affirmed.
PRIVATE CLAIM-PRtE-EMPTION SETTLEMENT.
HUNGERFORD

. BARNARD.

Onb holding title, under a private land claimant, to a larger amount of land than he
would be allowed to take under the pre-emption law, is not thereby deprived of
the right to cut er as a pre-emptor onehundred and sixty acres of such land when
it is restored to settlement, if he is then an actual settler thereon.

First Assistant Secretary Chandler to the Commissionerof the General
Land

Office, June 10, 1892.

This appeal is filed by Thomas J. Barnard from your decision of

March 18, 1891,rejecting his final proof, and holding for cancellation
his declaratory statementfor lots 1, 2, and 3 (south of Arkansas River),
Sec. 10, and the W.

- of

the NE. , Sec. 15, T. 22 S., R. 59 W., Pueblo,

Colorado, so far as it relates to lots 1 and 2, in said section 10.
The tracts in controversy, to wit: lots 1 and 2, in said section 10,
were formerly embraced within the limits of the land reserved to satisfy the derivative claim of William Craig, under the Vigil St. Vrain
grant, and were released from suspension, and restored to entry May
19,1887, in pursuance of the letter of your office of March 29, 1887, which

restored to settlement and entry all the lands within said limits, except
the land awarded to Craig by the register and receiver, under the act
of February

25, 1869, 15 Stat., 275.
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Charles H. Hungerford, who is a derivative claimant nder the Vigil
St. Vraiu grant through William Craig, filed pre-emption declaratory
statement for said lots 1 and 2, of Sec. 10 (south of Arkansas river),
and lot 1 of the NE. 1 and the N. of the SE. 1, See. 15, T. 22 S., R.
59 W., Pueblo, Colorado, alleging settlement December 1, 1865.

Thomas J. Barnard filed declaratory statement August 30, 187, for
said lots 1 and 2 in said section, with other land, as heretofore stated,
not involved in this controversy, alleging settlement December 13,.
1886,and offered final proof June 8 1888,when ilungerford appeared
and protested against the acceptance of said proof, so far as it affected
the tracts in controversy. The local officers sustained said protest,
which was affirmed by your decision of March 18, 1889, rejecting

Bar-

nard's proof, and holding for cancellation his declaratory statement, so
far as it relates to said lots 1 and 2. From your decision Barnard appealed.
Hangerford went into possession of this tract as a derivative c0aiLCraig, made
ant under the Vigil St. Vrain grant, by deed from ill
in 1866, of a tract of land _'obrtAcing about four hundred

ac-, ,

.silll'

and foiur

+he land embraced in his declaratory statement,

which was within the exterior limits of said claims, until May 19, 1887,

when it was restored to settlement and entry after the adjustment of
the claim of William Craig.

The proof shows clearly that l-ungerford went into possession of
said tracts in 1865, and has resided thereon continuously ever since,
and, although his house was upon the NW.

of the SE. i of Sec. 15,

yet it is shown by the testimony that he cultivated and improved to
some extent every part of the tract embraced in his filing.
It is urged by defendant that Hungerford's occupation and improvement of his derivative claim, embracing over four hundred acres, did

not " constitute a pre-emption segregation of said lots 1 and 2," and
that his residence on the SE. I of Sec. 15, in the absence of pre-emption
notice, would only entitle him to-the technical quaifter section.

Barnard also insists that he was the first settler, and that Hungerford has not improved the tracts in controversy in such manner as to
distinguish them as a pre-emption claim, but has improved land adjoining the SE. of Sec. 15-not embraced in his pre-emption claimto a greater extent than he has improved lots 1 and 2. He further
contends that flungerford is not entitled to carve a pre-emption from
his derivative claim, while claiming under private title the ownership
of from four hundred to five hundred acres, it being inhibited

by sec-

tion 2260 of the Revised Statutes.
-The foregoing are substantially the errors complained of.
The mere fact that Hungerford's claim under his derivative title
from Craig embraced a greater quantity of land than he would be
allowed to take under the pre-emption law would not deprive him of
the right to take one hundred and sixty acres of said land as a pre-
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emption claim, if he was an actual settler upon said tract when it was
restored to settlement and entry. Although his residence was on a
different quarter section from the tract in controversy, yet his actual
improvement of the different tracts embraced in his filing is sufficient
to cause his claim to attach to each of them.

It is only where there is

no actual improvement on the legal subdivision claimed that the rule
applies, restricting him to the technical quarter on which the improvements are placed.
Halungerford'ssettlement commencedin 1865,and his filing was made
June 20, 1887,within three months after the land was restored to the
public domain. There is nothing in the record showing that he is
disqualified from entering the tract as a pre-emption claim, and it being clearly shown that he was the prior settler, your decision rejecting
the proof of Barnard, as to lots 1 and 2 in said Sec. 10, and canceling
his declaratory statement therefore is affirmed.

TOWNSITE APPLICATION-SECTION

FORT PIERBE

22, ACT OF MARCH 3, 1891

AND SOUTH PIERRE TOWNSITES.

The party filing a towusite plat and application under section 2382 R. S., is the
proper party to receive notice of action thereon,
The right accorded by section 22, act of March 3, 1891,to enter under the townsite
law, the tract of land specified therein is limited to a single entry of said tract.

Secretary Noble to the Comiissioner of the General Land Office, June 11,
1892.

I have considered the case of the townsites of Fort Pierre and South
Pierre, in the State of South Dakota.
rnder

the provisions of section 16 of the act of March 2, 1889(25

Stat., 893), a section of land located on the west bank of the Missouri
River, at the mouth of Bad River, was reserved for the benefit of the
Dakota Central Railroad company. By section 22 of the act of March
3, 1891,entitled " An act to repeal timber-culture laws, and for other
purposes," (26 Stat., 1095),it was provided that said land should " be
subject to entry, under the townsite law only." The tract in question
is designated as the mile square and is located on both sides of the Bad
River; both tracts have been surveyed by the United States, that on
the north side of the river contains 384.50 acres, and the tract on the
south side contains 164.20 acres.

Although, situated within the limits of the Sioux Indian reservation,
it is asserted that the tract in question, especially north of the river,
was occupied for townsite purposes as early as 1876, and that it was

surveyed and platted in 1883.
On November 29,1890,Wm. R.Ervin, mayor of the city of Fort Pierre,
made townsite entry of the tract north of the river "in trust for the use
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and benefit of the occupants of said city of Fort Pierre " under the provisions of sections 2387, 2388 and 2389, Revised Statutes.

This entry was irregularly made. It embraced land outside of the
"mile squLare">
and excluded a small portion of said tract north of the
river. By your letter of July 13, 1891,the entry was rejected. In said

letter you state:

In view of the foregoing and the fact that said "mile square" has been specially
surveyed into two tracts and that patents for the same, when issued, must describe
the whole of said tracts according to the field notes of the special surveys thereof, I
therefore suspend the Fort Pierre townsite entry and hereby direct that you require
the mayor of said town to make new and correct publication of notice, townsite
proof, and entry of the 384.50acres of land north of Bad River and within the "mile
square."

On the 10th day of March, 1891, there was filed in the office of the

register of Stanley county, a plat of the towusite of South Pierre, which
embraces that portion of the mile square south of Bad River, together
with the application of H. P. Robie, who asserts that he acts for himself and others to enter said tract as a townsite under the provisions of
sections

2382, 2383, 2384, 2385 and 2386, Revised

Statutes.

On March 23, 1891, a copy of this plat and application was trans-

mitted to you by F. C. Flickinger with the following letter:
I send you by this mail a plat of the townsite of South Pierre to be filed in your
office in compliance with section 2383,Revised Statutes, United States. I understand there are no filing fees, but if there are, draw on me through the First National
Bank of Pierre for the amount.

Section 2382, Revised Statutes, provides as follows:
In any case in which parties have already founded, or may hereafter desire to
found, a city or town on the public lands, it may be lawful for them to cause to be
filed with the recorder for the county in which the same is situated, a plat thereof,
for not exceeding six hundred and forty acres, describing its exterior boundaries according to the lines of the public surveys, where such surveys have been executed;
also giving the name of such city or town, and exhibiting the streets, squares, blocks,
lots, and alleys, the size of the same, with measurements and area of each municipal
subdivision, the lots in which shall each not exceed four thousand two hundred square
feet, with a statement of the extent and general character of the improvements; such
map and statement to be verified under oath by the party acting for and in behalf of
the persons proposing to establish such city or town; and within one month after
such filing there shall be transmitted to the General Land Office a verified transcript
of such map and statement, accompanied by the testimony of two witnesses that such
city or town has been established in good faith, and when the premises are within
the limits of an organized land-district, a similar map and statement shall be filed
with the register and receiver, and at any time after the filing of such map, statement, and testimony in the General Land Office,it may be lawful for the President
to cause the lots embraced within the limits of such city or town to be offered at public sale to the highest bidder, subject to a minimum of ten dollars for each lot; and
such lots as may not be disposed of at public sale shall thereafter be liable to private
entry at such minimum, or at such reasonable increase or diminution thereafter as
the Secretary of the Interior may order from time to time, after at least three months'
notice, in view of the increase or decrease in the value of the municipal property.
But any actual settler upon any one lot, as above provided, and upon any additional
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lot in which he may have substantial improvements, shall be entitled to prove up ind
purchase the same as a pre-emptor. at such minimum, at any time before the day
fixed for the public sale.

The plat filed failed to comply with the requirements of the law. It
did not exhibit lots or alleys and did not give the size of the same, neither was there a statement of the extent and general character of the
improvements.
By your letter of July 13, 1891,you rejected the application and the
plat and held that the entire tract was subject "' to entry as a whole at
such time as it can be shown that the population, business and municipal improvements thereon are in number and character sufficient to
warrant the allowance of an entry thereof
* In his application, IH. P. Robie swears that he and the persons for
whom he acted were the first settlers on said tract for townsite purposes.

The records show that on July 20, 1891,the register at Pierre, gave
F. C. Flickinger personal notice of your decision of July 13, 1891, and
on July 18, 1891, mailed a notice of said decision in a registered letter

addressed to H. P. Robie, Fort Pierre, So. Dakota, the post-officenearest to the land in dispute. This letter was retarned uncalled for.
On August 1, 1891, Wm. R. Ervin, mayor of Fort Pierre, published

notice of his intention to make proof and entry of the entire tract embraced in the " mile square " for the use and benefit of the occupants
of the land, under the provisions of section 2387, 2388 and 2389, Re-

vised Statutes, said proof to be offered on September 19, 1891. On
said day, before any evidence was taken, a protest was filed by J. B.
Wolgemuth. In this protest Wolgemuth swore that he and someforty
others made the first towusite settlement on the land south of Bad
River, and had the better right to the same, and protested against the
contemplated entry of said tract by Ervin. The register of the land
office at Pierre reports as follows:
At the time that this protest was filed in this office,the parties offering the same
were advised that they would be allowed during the hearing of the final proof of
said city of Fort Pierre, to offer such testimony as they might have to support their
alleged rights and would be allowed to cross-examine witnesses of said to-wnsite as
provided by the rules and decisions of the General Land Office.

The record shows that counsel for the protestants was present at the
hearing, that he took part in the examination of witnesses, filed objections, etc., but he did not introduce any witnesses to sustain the
claim asserted by the protestants.
In the matter of the application of H. P. Robie to make the townsite
entry of South Pierre, it is clear that F. C. Flickinger, who filed the
plat and application in your office,was te proper party to receive
notice of your decision.

This notice was given him personally, but no

appeal was taken by him.
H. P. Robie swore that he and his associates, were the first settlers
on the land in dispute for townsite purposes, hence the notice of your
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decision sent to him at the post-office nearest to the land, viz., Fort
Pierre, was properly sent, in the absence of a statement by him giving
his correct post-officeaddress. No appeal was taken by him within the
time allowed by the rules of practice.
It appears from an affidavit filed by Robie, October 5, 1891, that at
the time he filed the townsite application, March 23, 1891, he was an

actual resident of the city of Pierre, and resided there with his family,
ulltil AugList 3, 1891,when he moved away. He states that he and his
co-settlers still claim said land and desire the said townsite of South
Pierre established as prayed for under section 2382,Revised Statutes..
His affidavit was made at Yankton, where it is alleged he is now residing.
On September 2S, 1891, J. B. Wolgemuth filed an appeal from your
decision of July 13, 1891, rejecting the application of H. P. Robie et al

He alleges that he was a party in interest, but his name does not appear in the original application filed by Robie.
The evidence shows that a portion at least, of the people who are
actually residing on the tract south of Bad River, desire that the land
should be entered as a townsite by W. R. Ervin, mayor, Lnder the pro-

visions of section 9-387,Revised Statutes. Under such an entry the
rights of all parties could be maintained and protected.
So far as those who claim under section 2382, are concerned, they

were allowed full opportunity to submit evidence in support of any and
all rights and claims asserted by them, but they declined to submit any
evidence, and there is no reason why a frther hearing should be ordered.

No appeal was properly filed from your decision of July 13,

1891, and there is no reason why the supervisory authority of the Department should be exercised to consider the irregular appeal filed by
Wolgemuth. Your decision rejecting the plat and application as presented was correct.
In my opinion the spirit of the 22d section of the act of March 3, 1891,

before cited, contemplates but one entry of the tract in question " under
the townsite law," and I think the evidence clearly shows that a single.
entry is the desire of the majority of the people, and that their rights
will be best subserved by such an entry. The area of the tract reserved
is less than the number of acres which could be entered by the number
of inhabitants occupying the same, under the townsite law.
You have not passed upon the application of the mayor of Fort Pierre
to enter the entire tract under section 2387,-Revised Statutes.
The appeals from your decision rejecting the application of Robie
et at. are dismissed, and the application to enter under section 2387,
Revised Statutes, is returned for such action as may be proper in thepremises.
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TIMBER CULTURE ENTRY-AMENDMENT-SECOND
CHARLES

ENTRY.

A. VINCENT.

A timber culture application for land not intended to be entered originally can not
be allowed as an amendment, and the repeal of the timber culture act precludes
the allowance of a second entry embracing said land.

-First Assistant Secretary Chandler to the Commissionerof the General
Land

Office, Junqze11, 1892.

Charles A. Vincent appeals from your decision of June 4, 1891, deny-

ing his application to amend his timber-culture entry for N. I of NE. i
and N. of NW. 1, Sec. 5, T. 21 N., B. 41 W., Alliance land district,
Nebraska, to embrace the S. A of NE,
and W. of SE. , Sec. 4, of

said town and range.
The record shows that on July 14, 1890, he made application for a

timber-culture entry for the first above described tract, which was accepted by the local officers and the proper papers issued; that on May
18,1891, he was advised by the local officers that his entry was in conflict with a prior entry for the same tracts in the name of Sarah L. Lotspeich; that he filed petition in yomu office asking to be allowed to

amend his entry to embrace the last above described tract, which you
denied and Vincent appeals.
The local officers state that the entry of Lotspeich was received in
the local office by Mr. Windsor, a clerk, who on that day was taken sick

and failed to record the entry and therefore, when the Vincent application was presented, there being no adverse claim of record, the entry
was allowed. Both local officers recommended the amendment asked for.

It does not appear in this case that at the date of making his timberculture application, Vincent intended to enter the tracts he now seeks
to have his entry amended to, but that this was an afterthought when
he learned that the land he applied for was covered by a prior entry.
An application for land not intended to have been embraced within the
original application can not be properly allowed as an amendment.
Goist v. Bottum (5 L. D., 643); Christoph

Nitschka

(7 L. D., 155).

Furthermore as the timber-culture law was repealed by the act of
March 3, 1891 (26 Stat., 1095), the appellant can not now be allowed to

make another timber-culture entry.
Your decision is affirmed.
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STATEMENT-TRANS-

MCGILLICUDDY ET AL. V. TOMPKINS ET AL.
A coal declaratory statement under section 2349 R. S., is void, if, prior thereto, no
discovery of coal has been matdeon the land covered thereby.
An application to purchase coal land cannot be allowed, where it appears to be made
in the interest of another who has already exhausted his rights nder the law
authorizing the sale of such land.

Secretary ATobleto the Commzissioner of the General Land Offlce, June
14, 1892.

This record involves the validity of the application by William H.
Tompkins and Lyman Lamb to purchase, as coal land, under the act of
March 3,1873 (17 Stat., 607),certain described tracts aggregating 306.68
acres, located within the municipal limits of Rapid City, South Dakota.
The township plat was filed February 18, 1880,and as stated by your
office,the land in question was returned as agricultural.
On February 23,1888,said applicants filed in the land office at Rapid
City a coal declaratory statement for the N.
of NW. £1the N. i of
NE. ; the SE. - of NE. J and lots 1, 2, and 3, See.. 36, T. 2 N., R. 7 E.,

excepting " that portion of the NW. 1 of said Sec. 36. . . . . lying
within the exterior north boundary line of the original townsite of
Rapid City."
The applicants alleged that they had been in joint possession of said
tracts since February 20, 1888; that they had ' located and opened a
valuable mine of coal thereon;" that they were developing said coal

land, and mines; that they had expended fifty dollars in labor and improvements, and that said improvements consisted of a shaft house, and
shaft foUrfeet square and twelve feet deep, " sunk in the ground above
the body or vein of coal."

On February 28, 1888,the local office rejected said filing "for the
reason that by section 1946 Revised Statutes, U. S., sections sixteen
and thirty-six are reserved for school purposes in Dakota." The applicants appealed, whereupon your office by letter dated August 21,1888,
reversed said action, returned said filing and accompanying papers,
directed the same to be filed, and remitted any objections to entry by
applicants to such time as they may undertake to prove up and enter." Thereupon August 28, 1889, the applicants filed the pending
application (" affidavit at purchase") wherein they claimed the right
under the act of 1873,supra,to purchase the N.I of NW. the N. - of NE.

Aand lots 1, 2, and 3, of said section 36, and alleged that they had expended in developing coal mines on said tract, in labor and improvements the sum of $8650; that such improvements comprised " machinery,
drills, steam engines, etc., $6650; expense of operating said machinery,
fuel, water supply, laborers' wages in sinking a hole to the depth of
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7581 feet, $2000;" that they were in actual possession of said mines

and that they "make the entry for our (their) joint use and benefit and
not directly or indirectly for the use or benefit of any other party."
On the same day, August 28, 1889,protests against said application
were filed by the judiciary committee of the Board of Education of
Rapid City, and V. P. McGillycuddy and others.
These protests set out in effect that the land was not shown to be of
the character contemplated by the act of 1873,spra, and that it was
much more valuable for municipal purposes than for coal.

Thereupon a hearing, at which the parties appeared with counsel, was
commenced before the local officers, October 3, and proceeded with upon
different days until November 14, 1889, when it was concluded.

By their joint decision the register and receiver rejected said application for the reason that the land was not sufficiently developed nor
satisfactorily shown to be valuable for coal, and for the further reason
that by a written contract the applicants, for specified considerations,
had agreed to transfer after entry or patent, a certain interest in the
land to one M. R. Day, who had exhausted his right of coal entry.
The applicants appealed, whereupon your office by decision of May
26, 1890, affirming the action below, found the land " more valuable for

agricultural and municipal purposes than for minino purposes of any
kind," and also that the pending application should by reason of said
agreement be dismissed as defective "Iirrespective of the question of
the character of the land."
The applicants have taken an appeal from this decision and in support thereof counsel have been heard orally and upon brief. Counsel
for protestants have in like manner been heard in opposition to said
appeal.

By the act of February 22, 1889, (25 Stat., 676), sections sixteen and
thirty-six were, upon her admission into the Union, granted to the
State of South Dakota, and by its terms mineral land was excepted
fiom said grant. The said State was so admitted by the President's
proclamation of November 2, 1889.

The applicants' case, therefore, proceeds upon the theory that the
land was prior to the State's admission, shown to be valuable for coal,

and that being thus reserved from the grant it was subject to coal
entry.
The land contained no outcropping or other surface indications of
coal and none was discovered in the shaft described in the applicants'
filing. Said filing was therefore properly found void by the local and
your office, Section 2349 IR. S.

The applicants' contention that the land was proved to be valuable
for coal is based upon testimony showing the results of two borings

made thereon with a diamond drill.
The first of said borings was begun in May, 1889,at about the center
of the NW. of said section 36, and continued until July following,
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when at a depth of about 750 feet the " drill core" disclosed a vein of
bituminous coal some thirty-four inches in width. The second boring
was thenmade It thecenter of theNE. l of said section36,where atadepth
of 780 feet, a like
core showing a vein of about thirty-six inches,
was obtained in September, 1889. Cores of coal said to have come from

said borings, cores showing other strata therein and different samples
of coal and lignite are filed as exhibits in the case. Expert and other
testimony tending to show that the coal cores filed as stated did not in
fact come from said land, was introduced by the protestants.
The finding by the local and your office,touching the character of
the land, and the sufficiencyof the improvement thereof, was to the
effect that the said borings, which constituted the sole development
claimed by the applicants, were insufficient to prove the land valuable
for coal or to warrant the entry applied for.
Stat., 607, Sections 2347-8 Revised Statutes.

Act of March 3, 1873, 17

The spedific allegations contained in the pending appeal set out in
substance that your office erred in the finding thus outlined.
It will be unnecessary, however, for me to determine whether or not
the land is "coal land" and liable as such to purchase under section
2347 sprca, or whether or not the applicants by said boring have
"opened and improved"' thereon such "coal mine or mines" as would
entitle them to entry under the act of 1873,sipra, Sees. 2348 and 2349
R. S.

In the appeal here it is further alleged, that " the evidence given"
did not warrant your office in rejecting the pending applications, and
also that your said decision was " against" both the evidence and the
law. But aside from these general statements, your finding, that the
applicants had in fact made the said agreement with Day, is not assailed.

The said agreement is not in the record as the applicants at the trial,
refused to produce it in evidence.
The testimony, however, shows that such agreement was made in the
winter of 1888and 1889; that it was in force up to and at the time of
trial; that it was in writing and that by its terms the applicants agreed
to transfer, after entry or patent, a certain interest in the land to Day,
in consideration of his exploration thereof.
The improvements (drill, engine, boring etc), described and claimed

by the applicants were in pursuance of said agreement, placed on the
land by Day. Day, in-like manner, supplied the labor and paid the expenses attending said borings, which were done under the personal
supervision of a foreman employed by him.

And the drill, engine, etc.,

used in said boring thereafter continued to be his property.
The applicants urge, however, that as said agreement was not made
until long after and without Day's knowledge of their filing, it was simply an assignment of their right to purchase nder Sec. 37 of the cir-
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cular regulating the sale of coal land, approved July 31, 1882 (1 L. D.,
687). Sec. 37, spra provides that
Assignments of the right to purchase will be recognized when properly executed.
Proof and payment must be made, however, within the prescribed period, which
dates from the first day of the possession of the assignor who initiated the claim.

But said section does not authorize such assignment to be made to one
who has exhausted the right of purchase under the act of 1873, spra,

and to thus defeat the manifest purpose of that act by giving such
person the benefit of more than one coal entry.

Such assignment could

not, therefore be recognized as " properly exeeuted " within the meaning of section 37, supra.

When the applicants filed the pending application they were, to the
extent of said agreement acting as agents for Day. Consequently, the
entry now sought could not be, as alleged, for their sole use and benefit.

Day testifies that in 1881,he made a coal entry for land in Charles
Mix county, Dakota. If, therefore, the entry now asked for be allowed,
Day for all practical purposes will have exercised a second time the right
to purchase government coal land. This would be clearly at variance
with the act of 1873,spra, which authorizes " only one entry by the
same person or association of persons." Sec. 2350 Revised Statutes;
Northern Pacific Coal Company. (7 L. D., 422).

To allow the pending application would, therefore, be in substance to
authorize an entry in contravention of said statutory provision. It follows, I think7 that for this reason the said application should be rejected
as invalid.
The judgment appealed from is accordingly hereby affirmed.

DESERT LAND APPLICATION-ACT OF AUGUIST30, 1890.
LARnYLARSSON.

An application to enter desert land that is included within the existing desert entry
of another is not a clahu protected by the statute of August 30, 1890,and on the
subsequent cancellation of said entry the limitation in acreage, imposed by said
act, will restrict the applicant to three hundred and twenty acres.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,Jtne 14, 1892.
On March 24, 1890,Larry Larsson made application to enter the S. A
and lots 1 and 2, and the unsurveyed part of section 23, T. 5 N. R. 36

B., at Blackfoot, Idaho, which was rejected because in conflict with
prior desert land entry No. 660 for the same tract made by William B.
Norway January 18, 1887, which was canceled March 3, 1891. On
March 20, 1891, Larsson was permitted to file his application No. 1478
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for said tract, containing six hundred and forty acres, and certificate
issued. By your letter of September 7, 1891, you held inter alia that:
The application of Larsson. being for land not subject to entry at the time it was
made, was without force, and as the act of August 30, 1890, restricts the amount of
land to which any person can acquire title to three hundred and twenty acres, you
will advise claimant that he is allowed to elect that portion of hisland he desires to
retain.

From this decision an appeal has been taken to this Department. It
is contended that said application, when received March 20, 1891,related back to March 3, 1890,when it was originally tendered, and therefore was not affected by the act of August 30, 1890 (26 Stat., 371, 391).

This contention cannot be sustained. The said act only protects
"all entries mad6 or claims initiated in good faith," and the original
application, when offered, was rejected, and the mere offering of said
application was neither an "entry" or "a claim initiated" within the
meaning of those terms as used in said act. Said application must date
from March 20, 1891, and cannot relate back as claimed.
Flynn (6 L. D., 541).

Selway v.

When the original application was made the land was segregated by
the desert land entry of Norway.

Jefferson v. Winter (5 L. D., 694).

When Norway's entry was canceled on March 3, 1891,the land then
became open to entry as vacant public land, but the act of August 30,
1890, had then gone into operation and restricted the quantity of land
that could be embraced in one entry to three hundred and twenty
acres, hence when Larsson renewed his application on March 20, 1891,

he could not lawfully enter a greater quantity than that named in the
act.
Your judgment is affirmed.
APPLICATION FOR SURVEY- SHALLOW MEANDERED LAKE.
PRUSZYNSKI

V. WINONA

AND ST. PETER

R. R. Co.

The government having disposed of the lands bordering on a shallow meandered
lake has no jurisdiction to entertain an application for the survey of tracts lying
between the meander and water lines, as such lands now belong to the owners
of the adjacent lands.

Secretary Koble to the Commissionerof the General Land OQgIe,June 14,
1892.

_

I have considered the case of Martin Pruszyuski v. The Winona and.
St. Peter Railroad Company, as presented by the appeal of the former
from your decision of August 21, 1890. In your letter of that date to
the local officers of the land office at Marshall, Minnesota, the facts of
the case and the grounds of your judgment, are detailed as follows, to
wit:
The official plat of survey relating to township 112 N., range 45 W., 5th principal
meridian, was approved in February, 1872. Upon it appears a meandered lake, covering 129.75acres in the S - section 15, and 67.87 acres in the SE 1 section 16.
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There is nothing upon the official records to indicate that a settlement claim of
any kind, for any part of either of the sections mentioned, was ever made or asserted
prior to that hereinafter considered.
The odd-numbered section came within the 10-mile (granted) limits of the Winona
and St. Peter Railroad under act of March 3, 1865 (13 U. S., Stat., 526). A map show-

ing the proposed line of said road opposite this land was received in this officeFebruary 23, 1867, and by letter of August 15, 1867, the register and receiver were
directed to withdraw the odd sections falling within the limits of said grant, along
the part of said line shown by said map, upon the receipt at their officeof the plats
of survey. The precise date when the plat of the township described was filed in
the local land officeis unkno wn, but the report of. the surveyor general of Minnesota, for the year 1872, shows that it was transmitted to the register and receiver
.(at Redwood Falls) with his letter of May 4, 1872,and it was, no doubt, received a
few days later.
August 26, 1872,the Winona and St. Peter Railroad Company listed or. selected
"all" of section 15, 112 N.,'45 W. A map showing the definite location of the line
of road opposite said land was filed, and accepted by the Secretary of the Interior,
June 9, 1873,and on June 24, 1873, " all " of said section (510.25acres) was certified
on aecount of said railroad grant. The area of said seetion given in the list of certification corresponds precisely with the area of that portion of the section lying outside of the lake as shown by the plait of survey.
With a letter from your office dated September 13, 1889,was received a petition,
by Martin Pruszynski, alleging that the waters of the lake above referred to had
receded from, if in fact they ever covered, the portion of section 15 within the
meander lines; that he erected a house upon the tract included in said lines in 1886,
the same being located at or near the center of the SW +of said section; that he had
resided in said house with his family continuously ever since, had cultivated and
otherwise improved a considerable portion of said land, and asking that the tract
within the lines of meander might be surveyed or platted, so that he might make
entry for the same. The prayer of the petitioner was denied by decision of September 20, 1889, and said decision was adhered to upon motion for review. An appeal
from this action was filed, and subsequently withdrawn to enable this officeto further
consider the case, certain allegations of facts, not before considered, having been
made in connection with the appeal. It was deemed advisable, upon reconsideration,
to authorize a hearing in the matter, and such action was taken by letter of January 18, 1890. The record of the heating, received with your letter of May 16, 1890,
is before me.
There is nothing in the record, nor in the letter of transmittal, to show who or
what parties were cited to appear at the hearing. It is shown, however, that Samuel McPhaill, an attorney, residing at Tanuton, Lincoln county, Minnesota (in which
county the land in controversy lies), informed you, by letter of February 6, 1890,
that John Swenson, John Krouk, and Walen Semmon were claimants to said "meandered land", and requested information relative to the character of claim asserted
by Pruszynski; that on the day of hearing (March 3, 1890) Pruszynski, with counsel and witnesses, appeared, and the Winona and St. Peter Railroad Company was
represented by attorney.
The evidence submitted in behalf of Pruszynski consists of his own testimony and
that of Ole Siverson, William G. Meenie and Martin Frieske, and a diagram show
ing, approximately, the location of the "meandered land," and the position of Pris7ynski's
house andimprovements.
It is contended by Pruszynski that the railway company, "having selected the
section by the original survey of the government, acquiesced in and accepted the
same," is not a party in interest, and not entitled to recognition in this proceeding.
It being admitted, and, in fact, proved by the petitioner's own witnesses, that the
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land was never covered by a permanent natural lake, and that, even if it was so
covered at date of survey, said lake had disappeared prior to the definite location of
the line of road, the contention referred to must be based upon the theory that the
subsistence of the meander line upon the plat of survey at the date of the definite
location excepted the land within the meander from the operation of the railroad
grant; or the petitioner must be under the impression that the grantee acquires
right to such lands only as are described specifically by subdivisions or parts of sections in its lists of designation or selection.
The act of March 3, 18.57(11 U. S. Stat., 195), to which the act of March 3, 1865,is
supplementary or amendatory, describes the lands granted in aid of the construction
of the railroad mentioned as " every alternate section designated by odd numbers,"
within a distance or width specified on each side of the line of road; and the section
of which this land forms a part is an odd-numbered one within the limits prescribed
by the acts. The lands excepted from the grant, by the language of the statute,
are those found to have been sold, or to which the right of pre-emption had attached,
at the date of the definite location of the line of the road, and such as might at that
time be reserved by competent authority for any purpose. Assuming that it was
the intention of Congress to save the rights of all settlers upon lands coming within
the limits of the grant, the department and the courts have held homestead (as well
as pre-emption) claims to have been excepted.
The right of the grantee attached to all lands within the granted limits, subject
to the operation of the grant, upon the definite location of its line opposite the same.
No right can be acquired by listing or selecting lands not legally subject to the grant,
and a failure to list or select lands to which the right has legally attached does not
affect the grantee's right to the same. Van Wyck . Knevals, 106 U. S., 360; St.
Paul and Sioux City Railway v.Winona and St. Pcter Railway, 112U. S., 720; Kansas Pacific Ry. Co. . Dunmeyer, 113 U. S., 629.

All of the corner and quarter-section posts, pertaining to said section, were set at
the time the survey was made, and no further surveying or platting are necessary
for the identification of the smallest sub-division of said section. I am, therefore, of
the opinion that, whatever may have been the actual area of the land embraced
within the boundary lines of section 15,at the date of survey or definite location of
the railway line, the rights of the grantee attached to all of it.
The prayer of the petitioner, Pruszynski, is therefore denied.

An appeal now brings the case before me.
Section 7 of the act of March 3, 1865, provides,That as soon as the governor of the said State of Minnesota shall file or cause to be
filed with the Secretary of the Interior, maps designating the routes of said road and
branches, then it shall be the duty of the Secretary of the Interior to withdraw from
market the lands embraced within the provisions of this act.

These lands included " every alternate section of land designated by
odd numbers," for ten sections in width on each side of said road. It
appears that the map of definite location of said road was filed with the
Secretary of the Interior June 9, 1873,and that on June 24, 1873," all"
of said section 15 (510.25 acres) was certified on account of said grant.

*It is contended bx the applicant that as this area (510.25acres) does
not embrace the land within the meander line of the lake, that such land
did not pass by the grant to the railroad company, but is public land,
and that it was error to reject his application to have said land surveyed and platted, so that it might be subject to his application to enter the same.

640

DECISIONS RELATING TO THE PUBLIC LANDS.

The plat of the survey of this township shows a meandered lake covering portions of sections 15 and 16, and the contiguous land, forming
the rim of the lake, has been disposed of by the United States under
the survey as made.
I deem it unnecessary therefore to consider the question raised as to
the correctness of the survey in the matter of the representation of the
lake.
All of section 15, without the meandered lines, has been certified on
account of the railroad grant. That within section 16, and without the
meandered lines, passed to the State as school lands uaponits identification by the survey. It is now shown that the lake, as to lanas in
section 15 has disappeared, or dried up, if it ever existed, and towards.
said lands the petition is directed, seeking to have them surveyed and
disposed of by the government as other public lands.
As thus presented, this case is similar to that arising upon the application by John P.

oel, 13 L. D., 588, for the survey and entry of cer-

tain tracts lying within the meandered lines of a lake in the Rapids
City land district, South Dakota.
There it was held, under the authority of Hardin v. Jordan (140U.
S., 371),that non-navigable inland lakes and ponds, where the public survey shows the same
meandered, and the fact appears that the contiguous lands or lots have been disposed
of by the government, that the land covered by such lakes and within the meandered
lines does not belong to the government, but to the adjoining proprietors, under the
common lav right of riparian ownership. The government has no jurisdiction over
such lands, and, therefore, no power to dispose of them.

The present tract lies within the State of Minnesota, and there can
be no doubt but that the common law doctrine as to to the rights of
owners of land on non-navigable lakes and ponds prevail in said State.

The proprietors of the land on the rim of this lake own that within the
meandered line of the lake according to their several interests.
I deem it unnecessary, therefore, to determine to whom any particular portion of the lake bed belongs, but deny the application for the
survey of the lake bed, for the reason that the lands involved are not
public lands, and that the United States has no jurisdiction over the
same.
Your decision is affirmed.

DECISIONS

RELATITNG TO THE

PUBLIC

MINING CLAIM-ADVE RSE PROOEEDINGS-JUDICIAL
APPLE

641

LANDS.,

ORDER.

BLOSSOM PLACER V. CoGA LEE LODE.

A decree of the court in adverse proceedings determines the right of possession as
between the parties but does not deprive the Land Department of the requisite
authority to ascertain whether there has been due compliance with law, and the
land is of the character claimed by the mineral applicant.
A judgment of a court that placer ground may be'entered as a lode, or that known
lodes may be entered as placer ground, subject only to the right of the lode
claim ants to the possession of veins beneath the surface, is in conflict with the
mineral laws and will not be held as conclusive upon the Department.

Secretary Noble to the Commissioner of the General Land

Ogftee,June

14, 1892.

The Apple Blossom placer entry No. 211 was located September 29,
1887,and patent applied for March 26, 1888,by Charles W. Miller and
Albert Smith, Glenwood Springs, Col.
The Cora Lee and Ellen Sherwood lodes were located March 12, and

the B. and M. and Little Maud lodes were located April 5, 1884,upon
all of which patent was applied for September 18, and entry made
December 21, 1888, by H. W. Pierson,

. G-. Carlisle, W. C. English,

Alice Anderson, Edward W. Burkhardt and Julius Berg.
On May 28,1888, the above lode claimants filed adverse claims against

the placer claim, alleging a conllict to the extent of 17,404acres. Suit
was thereupon instituted in the district court of Pitkin couty, June
26,1888.

The placer applicants alsofiled an adverse claim and protest against
issuing patent for said lode claims.
On December 21, 1888, a copy of the judgment

roll in the adverse

proceedings against the placer claim was filed in the case of the lode
claims, and on December 27, 1888, a like copy of said judgment roll was

filed in the adverse proceedings against the lode claims.
As shown by these judgment rolls it is declared by the court that
the lode claimants
are the owners of and entitled to the possession of that portion of the premises in
controversy described as follows,: The Cora Lee, Little Maud, Ella Sherwood and B.
and M. lodes or veins throughout their entire length across the Apple Blossom
Placer, described in the adverse claim and claimant together with surface area
described as follows, but excluding the grounds hereinafter described as belonging
to the defendants. (Placer claimants).

The judgment then describes by metes and bounds the land found to
belong to the lode-claimants.
Said judgment further declares that the defendants (placer claimants)
"are the owners and entitled to the possession of that portion of the
premises in controversy described by metes and bounds as follows: but
excluding therefrom the lodes or veins above named but not excluding
surface ground except as described."

14561-VOL
14-41
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Then follows a description of the land awarded to the placer claimants which is part of the land awarded to the lode claimants.
The judgment then concludes as follows:
It is therefore considered, ordered and adjudged by the court, that the plaintiffs
do have and recover from the defendants the Cora Lee, Ella Slherwood,Little Maud
and B. and M. lodes or veins above described together with the surface area belongiug to the plaintiff (lode claimants), as above found and lescribed and that the defeaidanuts(placer claimants) do have and recover from the plaintiffs, that portion of
the premises belonging to them as above found and above described.

Following this judgment the lode claimants were allowed to make
entry for the lands foLnd by the court to belong to them and the placer
claimants were allowed to make entry for the lands found by the court
to belong to them.
On May 13, 1891, you considered the case and held for cancellation
so Much of the placer entry as conflicted with the location of the lodes

following the jdgment of the court awarding a part of said territory
in conflict to the placer claimants.
You state that " Notwithstanding the award of the court in the adverse proceedings and the assent of the parties litigant thereto, in view
of the fact, as virtually shown by the judgment record, that the veins
or lodes do exist " throughout their entire length across the Apple Blossom Placer." This officecannot under all the facts in the case allow a
patent to be issued for the placer, including as it does, "known veins
or lodes."

The claimants of the Apple Blossom Placer have appealed from your
judgment to this Department.
It is a well settled doctrine that until the issue of patent title to the
public lands is in the United States, and that while so the Land Department must under the law be the judge as to when, under what circumstances, and how the government shall part with title. (Moore v.
Robbins,

96 U. S. 530).

Section 2326of the Revised Statutes of the United States, after providing for the adjudication of disputes arising between different milleral applicants in the courts for the same land as to who is entitled to
the possession thereof etc, provides that
After such judgmient shall have been rendered the party entitled to the possession
of the claiu or ally portion thereof, mlay,without giving frther notice file a certified copy of the jdgmeut roll with the register of the Land Office.
whereupon the wNvhole
proceeding and the judgment roll shall be certified by the register to the Coumissioner of the General Land Office,and a patent shall issue thereon
for the claim or such portion thereof as the applicant shall appear, front the decision
of the court, to rightly possess.

While a judgment in mineral cases is conclusive upon the parties
thereto by the section above cited, it is only conclusive as showing the
right of possession and a party in whose interest such judgment is
made is not entitled to a patent on demand; he is only entitled to such

patent when he has furnished evidence that the requisite amount of
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workl has been done on the claim and it was held in the case of Alice
Placer Mine, decided January 9, 1886 (4 L. D., 314) that (syllabus)
It is within the discretion of the Conmissioner to order a earing to ascertain the
character of the land and whether the conditions of the law have been complied
with, thoogh the applicant for patent may have obtained a fvorable jdgment in
the courts as against an adverse claimant,

It was also held in that case that the jdgment roll proves the right
of possession only.
The law vests in you the authority and makes it your duty to see that
the requirements of law relative to entries and granting of patents
thereunder shall have been complied with before the issue of patent.
The usualresult following a favorable judgment in a court under seetion 2326 of the Revised Statutes is the issue of patent i due time but
in such a case the patent is issued by you, not on the judgment of the
court alone but is upon your judgment pursuant to that of the court
and on certain evidence supplemental to that furnished by the judgright of
ment roll. The judgment determines the question as tthe
possession and when it has determined which of the parties litigant is
entitled to possession its office is ended, but the right to a patent is not
yet established. The successfnl litigant must prove by report of the
surveyor general that sufficient improvements have been made on the
claim and as we have seen you may further investigate the character of
the land. In the case at bar, the court found that the lodes exist in the
placer claim and that they extend clear through that part of the placer
claim in conflict and yet the court rendered a judgment to the effect
that notwithstanding the fact that the tract is included in the lode locations and contains valuable lodes the placer claimants are entitled to a
patent for all of the surface ground thereof and that the lode claimants
are entitled to the " lodes or veins throughout their entire length across
the Apple BlossomPlacer." Thus making it necessary if the judgment
is to be followed, that you issue two patents for the same ground, one

to the placer claimants to all the surface of the ground by the court
found to belong to them and one to the lode claimants for the lodes
declared to exist in said ground and to extend clear through it. This
the Department has often decided it has no jurisdiction to do, Pacific
Slope Lode, 12 L. D. 686, and cases therein cited.

The mineral laws must be construed together and a judgment utnder
section 2326 that placer ground may be entered as a lode or that known

lodes may be enteied as placer mining ground subject only to the right
of lode claimants to the possession of certain veins under the srface

is

directly in conflict with the mineral laws and must be held as not binding on the Department.
You will order a hearing to determine whether known lodes existed
on that part of the placer ground in conflict with the lodes above referred to, at the time the patent for placer ground was applied for. The
entries will be suspended pending said hearing. This hearing is neces-
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sary because no proof is in the record from which the character of the
land can be determined and since the judgment of the court was rendered upon a stipulation of counsel and no direct finding that the lodes
were known to exist was made.
Your judgment is accordingly modified.

nELINQUISHMENT-TRANSFEREE.

RICHARD F. itAFEMAN.
An entryman who has mortgaged the land, after final certificate has issued, will not
be permitted to relinquish his claim and thus defeat the rights of the mortgagee.

First Assistant Secretary Chandlerto the Commissionerof the General
Land Office,June 14, 1892.
On September 3, 1884, August Hafeman made homestead entry No.
8683 embracing lots 2 and 3, in See. 4, T. 26, S., R. 11 W., at Larned,
Kansas, alleging settlement March 2, 1878.
On December 13, 1884, he filed notice of his intention to make final
proof in support of his claim to said land on February 14, 1885, before

the clerk of the district court in and for Platt county, Kansas, which
notice was duly advertised.
Said final proof was taken before said clerk as advertised who inadvertently described the land, in writing said proof, as lots 3 and 4 instead of lots 2 and 3. This mistake was also carried into his final certificate No. 4137, issued February 18, 1885.

The said lot 4 was not subject to entry by ilafeman, having been previously segregated from the public domain by the timber culture entry
of Joseph A. MeOsher.

This mistake in the final certificate was cor-

rected under instructions contained in your letter of June 27, 1890.
On December 1, 1S87,said Hafeman mortgaged said lots 3 and 4 to
the Kansas Mortgage and Investment Company to secure his promissory note for $300. Upon discovering the said error said mortgage was
released and a new mortgage made correctly describing said lots 2 and 3.
On March 12, 1889, said company filed in the local office notice of

their interest in said entry by virtue of said mortgage. On February
17, 1891,Richard F. lafeman filed the relinquishment of August Hafeman to said lot 2, dated October 13, 1890, and also an application to
enter the same inder the homestead laws, which was rejected by the
local officers. The applicant appealed and by your letter of June 26,
IS91, you affirmed their decision, holding that
the seller under a final certificate will not be allowed to take advantage of any irregularity in his proof to ignore rights which he, himself, has conferred, and dispose
again of property already onceassigned or mnortgaged.

An appeal now brings the case before me.
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It is well settled that where an entryman has mortgaged the land
after receiving his final certificate lie will not be permitted to relinquish
the same and thereby defeat the rights of the mortgagee. Addison W.
ilastie (8 L. D., 618).

Patrick H. McDonald (13 L. D., 37).

The Sioux Investment Company has filed a petition asking that the
rejection of said relinquishment may be made final, alleging that it is
the present holder of said mortgage as the successor to said Kansas
Mortgage and Investment Company, praying that its rights under said
mortgage may be protected, and said appeal be disulissed, and alleging
that there was a conspiracy between said August Hafeman and Richard F. ilafeman to defraud said petitioner.
It is contended by the appellant that there was error in your decision
in refusing to cancel so much of said entry as embraced lot 2, for the

reason that said lot was relinquished because it was not embraced in
said final proof or entry.
The answer to this contention is that said lot 2 should not be relinquished, for the reason that it was embraced in the entry of August
Hafeman, and he had created a lien thereon, which he should not be
permitted to defeat, and the fact that said lot 2 was not embraced in
said final proof and certificate was due to a clerical error which has
been corrected.
The appellant relies upon technicalities which are destitute of merit.
The course of the local officers was the correct one.
Your judgment is affirmed.

REPAYMENT-FEES

FOR REDUCING TESTIMONY

TO WRITING.

SOPHIA EDER.
Fees received by the local officesince AugLst 4, 1886,for reducing to writing the testihuony in support of an entry may be properly icluded in allowing repayment
where said fees are collected according to law.

Secretary Noble to the First Comptroller, JTune15, 1892.

I am in receipt of your letter of April 19, 1892,transmitting for my
consideration General Land Officereport No.55,409and the papers constituting the claim of Sophia Eder for repayment of purchase money
paid by her on pre-emption cash entry No. 3909at Helena, Montana, on
January 10, 1890, for eighty acres at $1.25 per acre, allowed and stated

by the Commissioner and approved by this Department for $106.33.
This amount is made up as follows: $1 00 purchase money; $3.fee for fil-

ing declaratory statement, and $3.33fees collected for reducing to writing by the register and receiver, the testimony in support of the entry.
You express some doubt as to the propriety of repaying this last item.
By subdivision ten of section 2238 Revised Statutes, the register and
receiver are allowed a fee of fifteen cents a hundred words for reducing
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to writing the testimony in support of an entry of public land under the
homestead or pre-emption law; by subdivision twelve of the same section, in Montana and certain other States and Territories, an additional
fifty per cent. is allowed.
This is no more a fee for personal services by the local officers than
is the fee for filing a declaratory statement, or the fee received for the

location of lands by States and corporations under grants from Congress for railroad and other purposes.
In each and every case the fee collected is turned into the treasury of
the United States, and the salaries of the registers and receivers are
regulated by the receipts of the office,tp to the maximum of $3000.
It is true that from March 3, 1883 (22 Stat., 484), to August 4, 1886
(24 Stat., 239), by act of Congress, the fees received by the local officers

for reducing testimony to writing, formed no part of their salary, but
was retained by them. It follows,that no repayment should be made
of fees of this kind received during that period.
But as before stated, fees received since August 4, 1886, have been

turned into the treasury, and iaimy opinion, repayment should be made
in such cases, the same as of any other fees and commissions paid in con-

nection with an entry of public land. I herewith transmit the report of
the Commissionerof the General Land Office,on your letter, from which
it appears that it has been the practice to make repayment of fees paid to
the register and receiver for reducing testimony to writing, when said
fees were collected according to law, that is, when the work was actu-

ally done by said officers, as was the case in the present instance.

PREFERENCE RIGHT OF ENTRY-COSTS.
JACKSON

. HOLLAND.

A contestant is not entitled to a preference right of entry anless he pays the costs of
the contest, including the testimony of the defendant.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, June 15, 1892.

On October 4, 1888,Frank B. Jackson, the plaintiff, filed a contest
against the homestead entry of Arthur Warren, for the E. of the SE.

4 and the E. of the NE. 1, Sec. 30,T. 6 S., R. 2 W., Los Angeles, California, upon.which a hearing was had.

Jackson paid the cost of taking the testimony in said contest, except
for the testimony of Warren, the defendant, which he refused to pay
and which Warren was compelled to pay, in order to get the benefit of
said testimony.
-Upon the proof submitted, the local officers recommended the cancellation of the entry of Warren, from which decision he appealed.

Pending said appeal-to

wit: April 8, 1889-Warren relinquished
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his entry, having sold his improvements to John H. Holland for $500,
and on the same day Holland made homestead entry of the tract.
On April 23, 1889, Jackson filed declaratory statement for the land.
On receipt of Warren's relinquishment by your office,you, by letter
of May 24, 1890, ordered that the case be closed, and Jackson notified

of his preference right of entry for thirty days.
Upon Holland's application to make commutation proof, and upon the
protest of Jackson, a hearing was ordered to determine the question
of the preference right of entry.
The local officers decided in favor of Jackson, and Holland appealed.
You reversed said decision and awarded the right of entry to Holland,
and from your decision Jackson appealed.
The question involved in this case is, whether Jackson is entitled to
the preference right of entry, either by virtue of his contest, or by virthe of your letter of May 24, 1890, closing the case upon the receipt of

Warren's relinquishment and notifying Jackson of his preference right
of entry.
The grounds relied on by Jackson in his appeal are (1) that the question of Jackson's preference right as between these parties was adjudicated before Holland offered proof; and (2) that there is nothing in
the record to show that Jackson did not pay the contest fees.
As to the first proposition, the letter cf May 24, 1890,did not pretend to pass upon the question of the preference right of Jackson, or to
question the validity of Holland's entry, which had then been made.
The entry of Holland and the filing of Jackson's declaratory statement
had both been made before the expiration of thirty days from the relinquishment of Warren's entry.

The letter of May 24, 1889, appears

to have been written without a knowledge of these facts, and as stated
in your letter all that was intended by the statement was that, prima
facie, Jackson was entitled to said right, of which he should have been
notified, and which could only have been properly determined when he
appeared to make entry. To entitle him to the preference right, he
must have successfully contested the entry and paid the cost, and must
be qualified to make entry. If he did not pay the cost of the contest,
he was not entitled to the preference right, and the land was subject to
entry by the first legal applicant.
In support of the second ground urged in the appeal, it is insisted
that " in the atsence of anything of record to show the contrary, the
presumption is that the rles of practice and law were complied with in
the matter of cost." It is further insisted that the only evidence which
could be properly received of the charge made by Holland isthe record
in the Warren contest, and, as that record is silent on this point, Holland must fail.
This was the direct question involved on the hearing ordered to determine whether Jackson was entitled to the preference right of entry,
and the evidence uponthat point is, I think, conclusive, as shown by
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the extracts fom the testimony of witnesses, set out in the argument of
counsel for Jackson.

Your decision holding for cancellation Jackson's filing, and holding
intact Holland's etry, with leave to proceed de novo to make final
proof, is affirmed.
SOLDIERS' ADDITIONAL

HOMESTEAD-SECTION

7, ACT OF MAlRCH 3

1S91.
FRED.

W KELLY.

A bona fide purchaser, after final entry and prior to Match 1, 1888,is entitled to the
confirmation of a soldiers' additional homestead entry under seetion 7, act of
March 3, 1891, though the original entry, on which the additional is based, may
have been canceled.

first Assistant Secretary Chandler to the Commnissionerof the General
Land Office, June 15, 1892.

I have considered the appeal of Fred W. Kelly from your decision of
October 9, 1890rejecting his application to make homestead entry for
the

EJ of Sec. 25, T. 47 N.,

R.

41 W., Marquette, Michigan, land dis-

trict.
It is useless to give the entire detail of this case. It will suffice to
say that on February 25, 1871, one Nathaniel Combs made a homestead

entry for forty acres of land at the Ironton, Missouri, land office, upon
his death, his widow, Lucy Combs, completed the entry, made final
proof and received final certificate

on March 1, 1878 therefor.

On

same day she made application for a certificate for soldiers' additional
entry and filed the necessary affidavits and evidence showing her late
husband's military service, and obtained a certificate dated September
13, 1878, entitling her to an additional homestead entry not exceeding
one hundred and twenty acres.
The record further shows that on February 14, 1879, she made applieation No. 1741 to enter the NI, NEk, and SEj, NE-' Sec. 25,.T. 47 N.,
R. 41 W., Marquette, Michigani, land office, the entry was allowed, and
final certificate No. 216 was issued thereon on said day.

On March 31, 1890, Fred W. Kelly applied to enter the NE4 of said
Sec. 25, but his application was rejected by the local officers because of

the homestead entry of Lucy Combs for the tracts mentioned, and the
entry of George Roller for the remaining forty acres.

From this action Kelly appealed, and you affirmed their ruling, and
lie again appealed.

Your decision is based upon the fact that the said entries of Combs
and Roller being intact upon the records, that the entry of Kelly could
not be allowed by the local officers. Counsel claim, however, that

inasmuch as the record shows that the original entry of Combs for the
forty acres was canceled by your office,that the additional entry of
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Lucy Combs (widow) based thereon became a void entry, and that on
the entry of cancellation being made on.the original, there was nothing
to support the additional entry and that it should have been canceled
when the original was.
Your decision sustaining the local officers was correct as rendered.
The land being segregated by the additional homestead entry could
not be entered by Kelly until the record was cleared by proper proceedings regardless of the question of the legality of the entry. But since
your decision was rendered, the statute of March 3, 1891 (26 Stat., 1095)

has been passed. This may control the entry in view of the fact that
after final certificate was issued to Lucy Combs for the one hundred and

twenty acres additional. one John M. Longyear, according to his sworn
statement filed herein, became the purchaser thereof in good faith.
Longyear's affidavit is dated August 20, 1890. He says "shortly
after the entry," exact date not given, he purchased the land, relying
upon the certificate which showed her entitled to one hundred and
twenty acres additional homestead and the final certificate of entry
therefor, and that he is an innocent purchaser and should be so treated,
but he does not produce his deed or other evidence of title. Under the
act cited, if there was no adverse claim originating prior to final entry,
and the land was sold to a bona fide purchaser prior to March 1, 1888

but after final entry for a valuable consideration, and no fraud on the
part of the purchaser has been found the entry may be confirmed.
Your decision rjecting Kelly's application, for the reason given, is
affirmed, but as the case is before the Department, and in view of the
claim of Longyear, I return it to your officethat he may be allowed to
show, if he can do so, that his title is such as brings him within the

purview of said act. Upon proof, as required by circular of May 8,
1891 (12 L. D., 450) being furnished within reasonable time after notice
hereof to the parties in interest, the entry will be approved and patent
will issue for the land. If he shall fail to produce such evidence,
your officewill take such action upon the additional homestead entry
as may be proper under the law and regulations.
SOLDIERS ADDITIONAL HOMESTEAD-SECTION
1891.

7, ACT OF MARCH 3,

ALEXANDER H. PLEMivIONS ET AL.

Asoldier's additional homestead entry, based on service in the Missouri Home Guard,
may be confirmed in the interest of a transferee.
The decision in the case of the United States v. Coonsy cited and followed.

First Assistant Secretary Chandler to the ommissioner of the General
Land Office, JTune 15, 1892.

This appeal is brought by Thomas Price, transferee, from your decision of May 11, 1891, holding for cancellation the soldier's additional
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homestead entry of Alexander H. Plemimons,for the SW.:4 of SE.4,See. 29, and the NE.

4 of NE. , Sec. 32, T. 10 N., R. 17 E., Sacramento,

California, and denying his right to purchase under the act of June 15,
18so.
The facts in this case are, briefly, as follows:
On July 2, 1878, the Commissioner of the General Land Office certi-

fied that Alexander Il. Plemmons was entitled to an additional homestead, not exceeding eighty acres, based on service in the Missouri
Home Guards.
The original homestead was made at Booneville, Missouri, November
27, 1865.

Under this certificate soldier's additional homestead entry was made
of the tract in controversy, May 2, 1879, by G. W. Farr, as attorney in

fact for said Plemmons, and on May 7, thereafter, the land was sold to
Thomas Price, the appellant.
By letter of April 21, 1885, the local officers were directed to notify

the parties in interest that they would be allowed sixty days in which
to show cause why said entry should not be canceled, because based on
service in the Missouri Home Guards, or to file an application to purchase under the act of June 15, 1880.

It appearing that no notice had been given to the parties in interest
of said letter of April 21, 1885,the local officersat San Francisco, California, by letter of May 11, 1891, were instructed to ascertain in whose

name the alleged title stands, and to notify him that the entry is held
for cancellation for illegality, as stated in said letter of April 21, 1885.
You revoked the direction contained in said letter, authorizing a purchase under the act of June 15, 1880,upon the ground that, since the
date of said letter, the Department, in the case of J. S. Cone, 7 L. D.,
94, has held that entries invalid and illegal in the inception are not subject to purchase under said act. You also held that the 7th section of
the act of March 3, 1891 (26 Stat., 1095), has no reference to entries
void ab initio.

From your decision Thomas Price, the transferee, appeals.
This case is similar in all important respects to the case of Samuel
C. Coonsy (14 L. D., 457), in which it was held that such an entry, in

the hands of a bfia fde purchaser against whom no fraud has been
found, is confirmed by the 7th section of the act of March 3, 1891.
Such entriesawbheumade were held to be legal by the Commissioner of
the General Land Office,and rights which attached thereunder in favor
of innocent parties are protected by the act of March 3, 1891.,but the
Coonsy case and this case should be limited to the point therein decided.

You are therefore directed to notify the transferee to furnish proof
as required by the letter of instructions

of May 3, 1891 (12 IL. D., 450),

and after receiving the same, you will adjudicate the case in accordance
with said instructions.
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T, ACT OF MARCH 3, 1891.

UNITED STATES V. GILBERT ET AL.

(j,

In determining the Tights of a transferee under section 7, act of March 3, 1891,the
transfer is protected by the presumption that it was made in good faith up to
the point where sufficient evidence is furnished to overcome it.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, June 16, 1892.

On April 1, 1884,David 0. Gilbert made pre-emption cash entry for
the E NE 1 SW 1 NE ,and NW SE -, Sec. 9, T. 1 S., R. 38 W.:
Oberlin, Kansas. On April 17, 1884, he sold and conveyed the tract to
H. B. Ketcham for a consideration of $450.
On May 1, 1885, special agent Samuel Lee, of your office, investigated

the entryj and, examining the tract, reported that Messrs. Bird and
Ketcham use land as a cow range and to control the water; bought the
land from the entryman, who entered it for their use and benefit," and
that neither Gilbert nor any member of his family has ever resided
upon the land; further, that Gilbert will testify that Messrs. Bird
and Ketcham furnished him with the money to pay for the land, and
that he afterwards sold them the tract." The special agent recommended the " cancellation of the entry for failure of entryman to reside
upon and improve the land and because the entry was made in the interest of and use and benefit of Messrs. Bird and Ketcham."
On May 23, 1885, the entry was held for cancellation by your office,
and on May 7, 1886, said entry was canceled.
On December 2, 1887, Robert I. Swvinehart filed a pre-emption declar-

atory statement for said tract, and made cash entry therefor July 9,
1888. Ketcham appealed to this Department from the ruling of your
office of May 7, 1886, canceling the entry of Gilbert, and May 8, 1888,

the Department, considering said appeal, ordered a hearing, at which
the transferee might be permitted to show that Gilbert had complied
with the law.
A trial was finally had before the local officers on June 8, 889, when

special agent J. G. Allard appeared on the part of the government, and
H. B. Ketcham, transferee, in person and by his attorneys. Three witnesses were offered on the part of the government, but no testimony
was offered for the defense.

On August 8, 1889, after, considering the

evidence submitted, the register and receiver found that " Gilbert never
established his residence upon the tract, or in any manner complied
with the requirements of the pre-emption law." Ketcham appealed from
said ruling to your office, where, on June, 5, 1890, the ruling of the local
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land officers was affirmed.

partment.

An appeal has now been taken to this De-

His appeal is as follows:

.

Before the Hon. Secretary of the Interior, Washington, D. C.
United States
v.
S Involving cash entry No. 25, E; NEI of Svij, NE4 NWV SEt,
David 0. Gilbertr
9--8EV
et al.
Appeal from decision of Hon. Commissioner of Gen. Land Officeto Hon. Secretary
of Interior.
The Hon. Commissioner erred in his conclusions of fact. Erred in his conclusions
of law.
MAY & McELoY,

Atty. for Deft.
H. 3. KETCHAIu.

This appeal is not accompanied by a specification of the errors coinplained of. Rle 90 of the Rules of Practice provides thatA failure to file a specification of errors within the time required will be treated as
a waiver of the right of appeal, and the case will be considered closed.

The appeal in the case at bar fails to designate the errors complained
of, but leaves your officeand this Department in the dark as to the particular respect in which Ketcham deems your office decision to be wrong.
In the ease of McLaughlin v. Richards (12 L. D., 98) it was said:
The party complaining ought to be able, and by these rules is required, to point
out the particular errors complained of, and not leave this Department to fish out of
a voluminous record supposed errors.

For the informality and inadequacy of this appeal it might be dismissed, and would be, were it not that on March 3, 1891 (26 Stat., 1095),
Congress passed an act which confirms entries like this, on certain con-

ditions. Let us see what these conditions are.
The seventh section of said act provides, substantially, that in any
case where a pre-emption entry has been made and the receiver's
receipt issued, and the tract has been sold to a bona fide purchaser
after such final entry and before March 1, 1888, a patent shall issue
for said tract, provided no adverse claim exists which originated prior
to final entry, and that such purchase shall have been for a valuable
consideration, and "unless upon an investigation by a government
agent, fraud on the part of the purchaser has been found."
The entry in question was made and the final receipt issued in 1883;
the tract was sold for a valuable consideration after final entry and
before March 1, 1888; no adverse claim which originated prior to final

entry exists. We come now to the question as to whether or not fraud
on the part of the purchaser has been found.
The special agent of your office reported that the entry was made in
the interest of the transferee, and that it could be shown by the testimony of Gilbert and J. A. Hoffman. This report was answered by the
transferee, who furnished the affidavits of Gilbert and one Bird, tending
to show that the entry was made for the sole benefit of the entryman
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and not in the interest of Bird and Ketcham. At the trial, the testimony of Gilbert, Swinehart, ad George C. Evans was submitted by
the government, but Hoffman was not sworn. The application for a
hearing was made by Ketcham; still, when the trial was had, he
offered no testimony, but relied upon the failure of the government's
evidence to establish the fact that the entry was illegal. His demurrer,
filed after the government was through introducing testimony, is as
follows:
Defendant demurs for the reason that all the testimony introduced, wholly fails
to show by any competent proof that D. C. Gilbert did not in fact comply with the
requirements of the pre-emption law with reference to the land in controversy, and
moves that the action on the part of the government be dismissed and the pre-emption cash proof of D. C. Gilbert be passed to patent.

The burden of proof was on the government to show the truthfulness of its allegations; still Ketchain's remaining silent, if he had any
knowledge as to whether or not the entryman had complied with the
law, would tend to create a presumption that the law had not been
complied with. However, since it is not known that the transferee had
any such knowledge, and he claims that his purchase of the tract was
made by reason of his reliance on the receiver's receipt, no such presumption arises.
At the trial of 'this case held on the application of the transferee, the
special agent attempted to show by the entryman that the entry was'
made in the interest of another; that part of his examination is as follows:
Q. Did you make this entry for the benefit or in the interest of any one else?
A. I could not say that I did.
Q. Who furnished you the money to make the proof on this land?
A. Mr. Bird.

Q. Did you sell or contract to sell this land before you made proof?
A. No sir.

Q. What did you do with the land after you made your proof?
A. I sold it.
Q. Who did you sell it to?
A. To Mr. H. B. Ketcham.

This was all the testimony introduced for the purpose of showing
that the entry was made in the interest of another rather than in the
interest of the entryman, and clearly fails to establish the charge that
the entry was made for the benefit of another. The affidavit of Bird,
Gilbert, and the administrator of the estate of Ketcham all. tend to
show that the entry was made for the sole benefit of the entryman.
The letter of instructions to chiefs of divisions, of May 8, 1891 (12
IL. D., 450) after defining who a bona fide purchaser or incumbrancer is

within the meaning of section seven of the act in question states that
where it is satisfactorily shown that a sale . . . . was made prior to March
1, 1888,such sale . . . . will be presumed to have been made in good faith, and
unless such presumption be overcome by facts presented by the record or in connection
with the sale. such entry shall pass to patent.
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In the case at bar the sale is shown to have been made before March
1, 1888,and all the other conditions requisite to confirmation under
said section are found to exist. The sale is protected by the presumption that it was made in good faith up to the point n-hen sufficient evi-

dence is furnished to overcome it. In this case, that point has not been
reached, the testimony utterly fails to show any bad faith on the part
of the transferee.
You will therefore call upon the transferee in tis

case, or those rep-

resenting him, to furiiish testimony as required by the letter of instructions of May 8, 1891supra.
After receiving this testimony, you will adjudicate the case in the
light of the act and instructions cited.

EDWARD BROTHERTON ET AL.

Motion for the 1eview of departmental decision of March 27, 1891, 12
L. D., 305, denied by Secretary Noble, June 17, 1892.

MINING CLAIM-PLACER PATENT-IKNOWN LODE.
MAGGIE LODE.
A )atent for a placer clain passes title to all lodes orveijis contained therein, if they
are not known to exist at the date of the placer application.

Seeret(try Noble to te Coinmissioner of the General Eand Offlce,June 17,
1892.
On September 30, 1889, George C. Fitschen and others made mineral
entry No. 1993, at Helena, Montania, of the mining claim known as the
"Maggie Lode" situated in Sec. 24, T. 3 N. R. 8 W., and designated as

Lot No. 334, and embracing i5.08 acres, in the Summit Valley mining
district in Silver Bow county, Montana.
Said claim was located February 20, 1880, and the notice of location
was recorded ol February 23, 18S0, in book LaL"p. 40, of the records

of Deer Lodge county, Montana.
The papers were transmitted to your office and by your letter of Jnly
18, 1891, you held said entry for cancellation, ol the ground that said
land was embraced within te limits of two other placer claims, which
had been patented April 15, 1881,and that " there is nothing with the
papers in the case to indicate that the lode claim embraced in this
entry was known to exist before the dates when the applications for
patent for the placer claims were filed." An appeal now brings the
ease to this Department.
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The specifications of error are four in number, but are all substantially embraced in the third, as follows:
In holding that the veins and lodes described and claimed by appellants under their
said mineral entry, passed to and became the property of said placer claimants under
patents above mentioned, dated April 15, 1881.

Section 2333 of the Revised Statutes provides that "where the existence of a vein or lode in a placer claim is not known, a patent for the
placer claim shall convey all valuable mineral and other depositswithin

the boundaries thereof."
In the case of the Iron Silver Company v. Mike and Starr Co., (143
IF.S., 394-402)the supreme court uses the following language: "The
time at which the vein or lode within the placer must be known in order
to be excepted from the grant of the patent is, by section 2333,the time
at which the application is made."
In your decision you state thatThe records of this officeshow that mineral application, 714,for patent for one of
the placer clains was made July 14, 1879,by John Noyes et al; and that mineral
application 717, for the other placer claim was made July 18,1879,by David N. Upton
et al; that entries were made for both June 22, 1880, and that patents were issued
for them April 15, 1881.

The Maggie Lode was not located till February 20, 1880,and there is
nothing to show that its existence was known on July 14 or 18, 1879,

when the applications for said placer patents were made as above
stated. If the existence of the Maggie Lode was not known on either
of those dates, it was not excepted from the grants of said patents. If
its existence was then known it was a very material and important fact
which it was necessary for the appellant's to show. As they have not
shown it, the fair presumption is that they could not do so, and that the
Maggie Lode was not then known to exist, and consequently the mineral
thereof was conveyed by said placer patents as provided by the statute
above cited.
- Your judgment is- affirmed.

ARTHUR

GENTZLER ET AL.

Motion for the review of departmental decision of March 27, 1891213
L. D., 429, denied by Secretary Noble, June 17, 1892.
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RAILROAD GRAT-PRE-EMPTION

FILING-VACATION OF PATENT.

HOLM V. ST. PAUL, MINNEAPOLIS AND MANITOBA BY. CO.

An nexpired pre-emption filing of record when the grant herein becomes effective
excepts the laud covered thereby from the operation of said grant.
Proceedings for the vacation of a patent are warranted where it appears that lands,
excepted from a railroad grant have been erroneoisly patented thereunder.

Seeretary Noble to the Commissioner of the General Land Office, June 17,
1892.

By the grant of March 3, 1857 (11 Stat., 195)Congress granted to the
Territory of Minnesota to aid in the construction of what is now the
St. Paul, Minneapolis and Manitoba Railway Company and its branch
lines, " every alternate section of land designated by odd numbers for
six sections in width on.each side of each of said roads and branches."
By the act of March 3, 1865, (13 Stat., 526)the grant was increased
to ten miles on each side of said roads.
By the act of March 3, 1871, (16 Stat., 588) a new grant was made for

the St. Vincent branch thereof and the line of said branch so fixed " as
to form a more direct route to St. Vincent with the same proportional
grant of lands to be taken in the same manner along said altered lines
as is provided for the present lines by existing laws."
Lot 5 See. 9, T. 127 N., R. 39 W., Fergus Falls, Minnesota, is within

the ten miles granted limits of the grant of 1871,supra. The rights of
the company attached to lands within its granted limits on December
19, 1871. St. Paul and Pacific Railroad Company v. Northern Pacific
Railroad Company (139 U. S., 1-16).

On February 27, 1886,Peter J. Holm, filed a pre-emption declaratory
statement for the tract alleging settlement the same day. The application was rejected by the register and receiver for the reason that the

tract was railroad land; he appealed from said rejection to you and on
May 24, 1889, you affirmed the finding of the local land officers and re-

jected his application. He has appealed from your judgment to this
Department.
He claims settlement on the land February 27, 1886,but since the
rights of the company attached to lands within the primary limits of
its grant before that time and since this tract is within said limits it
passed to the company and Holm could acquire no rights by his settlement or application unless, at the date the company's rights would have
attached, the tract was excepted from the grant. The records of your
office, show that it is unoffered land and that one Per 0. Krom, on July
29, 1867 filed a pre-emption declaratory statement No. 3035 for the land.

The pre-emption law then in force did not designate a time within
which proof was required to be made, except that it was required to be
made "at any time before the commencement of the public sale, which
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shall embrace the land claimed (1 Lester 374) (2 Lester 241) Malone v.

Union Pacific Railway Company (7 L. D. 13).
On July 14, 1870, Congress passed an act (16 Stat., 279) requiring

pre-emption claimants of the class of Krom to make proof in one year
from the date of the passage of the act or before July 14,1871. Afterwards by joint resolution, dated March 3, 1871, (16 Stat., 601) the time
within which proof was required to be made was extended for one year
or until July 14, 1872and May 9, 1872, Congress passed an act for the
protection of pre-emption claimants in the State of Minnesota and other
states (17 Stat., 88), extending the time within which proof was required
to be made for another year or until July 14, 1873.
It is thus seen that the filing of Krom had not expired in 1871 when
the rights of the railroad company under its grant attached hence the
tract in question was excepted from the operation of said grant. And
as to whether Krom complied with the law or not is a question between
him and the government and one which can be of no interest to the
company. Kansas
(12 L. D. 232).

Pacific Railway Co., v. Dunmeyer

(113 U. S. 629)

Upon investigation it is found that this tract was patented to the
railroad company in February 1889. In your decision of May 24, 1889,

you did not mention this fact; of course the issuance of a patent during the pen dency of the appeal of Holm was irregular, this inadvertent
issuance of the patent might yet be ratified were it not for the fact that
said patent was issued without the sanction of law.
The tract covered by it was excepted from all claims of the company

by the unexpired filing of Krom, hence it has remained public land.
The issuance of the patent terminated the jurisdiction of the Department over' the land but since said patent was wrongfully and erroneously issued, you will serve notice upon the St. Paul, Minneapolis and

Manitoba Railway Companyto show cause within thirty days from notice
why proceedings should not be instituted under the provisions of the act of March 3, 1887 (24 Stat., 556) to vacate the outstanding patent.
If any showing is made by the company as contemplated by the above
notice you will transmit it together with the record to this Department
for further action, should no showing be made, you will demand of the

company the reconveyance of said tract as provided by the above
cited act.

Union Pacific Railway Company (12 L. D. 210). And if at

the end of ninety days from the date of service of said demand the company shall refuse or neglect to make said reconveyance as demanded
you will transmit to this Department all the papers in the case in
proper order, for forwarding to the Attorney General for the institution of suit.

Your judgment rejecting the application of Holm to enter the land is
suspended, and you will take no further action on said application until the tract shall have by reconveyance or by decree of the court been
restored to the public domain.

14561-vOL14-42
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SWAMP LAND CONTEST-APPLICATION

MALLET V. JOHNSTON

LANDS.

TO ENTER.

ET AL.

A preference right of entry may be properly accorded the successful contestant of a
swamp land selection.
A pending application to make homestead entry protects the rights of the applicant
as against the subsequent claims of others.

Secretary Noble to the Commissioner of the General Land Office, June 18,
1892.

By letter of June 21, 18S9,you transmitted the papers in the matter
of the application of Richmond D. Mallet to make homestead entry for
the E. 4 of the SW. 4 and the N. 2 of the SE. 4 of Sec. 14, T. 63 N., R.

11 W., 4th P. M., Duluth, Minnesota, land district.
On July18, 1865,the State of Minnesota selected said tracts as swamp
land.
On August 23, 1886;Richard H. Fagan applied to make homestead
entry for said land. This application was refused by the local officers
because of the State's selection, and lie appealed to your office, accom-

panying his appeal by an affidavit alleging that said land was not of the
character contemplated by the "swamp land" grant.
On August 30, 18S6, one James S. Johnston

applied to make home-

stead entry for said land, tendering the fees and commissionsat the same
time, it seems, asserting the non-swampy character of said land. This
application was refused by the local officersbecause of the selection by
the State and of Fagan's prior application. Upon appeal to your office,
it was, it seems, held that two contests against the State's selection
could not be entertained at the same time, and Johnston's application
was, by letter of October 19, 1886, returned to the local office with direc-

tions that it be received and placed on file but that no action be taken
thereon until after the final disposition of Fagan's case then pending.
Johnston filed with his appeal a motion to dismiss Fagan's application
to enter on the ground that there had been no tender of fees and commissions, but that motion was, by your office,denied. In your letter of
October 25, 1886, it was said
Said lands are designated by the marking on the plat of U. S. survey as samp
lands, hut from a careful examination of the field notes of T. S. sarvey, on file in this
office, I am of the opinion, that such designation is not warranted hy the facts as set
forth in said notes of srvey,

the claim of the State was held for rejection, and Fagan's application
was returned to the local officewith instructions that he be allowed to
complete his entry if the final decision in the case should result in clearing the record of the State's claim. The State appealed from the decision holding its selection for cancellation.
While this appeal was pending, the State, on February 1, 1888, filed
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a relinquishment of all claim to said land, which having been forwarded
to this Department, it was held that no action here was necessary and
the papers in the case were returned to your office where the selection
was formally cancelled March 31, 1888. On April 2, 1888, the local of-

ficers notified Pagan of the cancellation of the State's selection, and allowed him thirty lays within which to complete his entry for said land.
On April 3, one N. B. Thayer appeared at the local office and presented

an application to make homestead entry for said land, which was marked
filed, no further action being then taken in relation thereto.
On May 1, 1888, Richmond D. Mallet presented his application to

make homestead entry for said land, which was rejected by the local
officersfor the reason that the time allowed Fagan within which to perfeet his entry had not yet expired.

On May 2, N. B. Thayer presented

an application dated that day, to make homestead entry for said land,
and filed therewith Fagan's relinquishment of his preference right of
entry. Thereupon, the register made the usual certificate as to said
application and also made a certificate as to Thayers application filed

April 3, and said Thayer was allowed to make entry for the land. On
May 3, Mallet presented another application to make homestead entry
for said land, which was rejected because of Thayer's entry.
On May 4, James S. Johnston appeared by his attorney and asked fo
be allowed to make entry under his application filed August 30, 1886,
which request was denied because of Thayer's entry. On May 25, 1888,
Mallet filed appeals from the two decisions of the local officers reject-

ing his respective applications. After considering said appeals, you,
on October 13, 1888, decided that Thayer's application filed April 3,

had precedence over any other application except that of Fagan, who
was, under your office letter of October 13, 1886, entitled to notice of

the cancellation of the State's claim and a reasonable time within which
to perfect his entry and the decision of the local officers rejecting Mal
let's application was affirmed. ',Oa November 2, 1888, Thayer filed in

the local office a relinquishment of his entry, and the same was that
day canceled on the records of the local office. On November 5, 1888,

N. B. Thayer as attorney in fact for one Elizabeth Yates appeared at
the local officeand made soldiers'.additional homestead entry for the
E. of the SW. of said section. On the same day, said Thayer as
attorney in fact for Rhoda A. Taylor made soldiers' additional homestead entry for the N. J of the SE. 1 of said section.
On November 8, the attorneys for Johnston filed in your office a motion for review of the decision of October 13, 1888, upon the grounds

that the facts in the case were not all before you at the date of that
decision. It was alleged that the attorney for Johnston, on May 13,
1888, filed'in the local office an appeal from the decision of May 4, re

jecting his application, and was advised that such appeal would be
forwarded to your officewith the other papers in the case, and supposed
this had been done until the rendition of the decision of October 13,
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led to the discovery that said appeal could not be found either in your
office or the local office, and that thereupon they filed a duly verified
copy of such appeal, and it was asked that you reconsider the case in
the light of the facts presented by said appeal. The attorney for
Thayer moved to dismiss said motion for reconsideration.

The verifiedl

copy of Johnston's appeal was subsequently forwarded by the local
officers.
Mallet also filed a motion for review of your decision and afterwards

filed what is termed a " supplemental motion for review," setting up
the fact of Thayer's relinquishment ad the cancellation of his entry
thereon. Mallet filed also a motion to dismiss Johnston's appeal fom
the decision of the local officers because not filed in time and because
there was no sufficient proof that any appeal had been filed such as
would justify the filing of a certified copy.

On March 11, 1889,with all these facts presented, you decided that
while the reasons

given in the decision of October 13, 1888, were

not all tenable there appears to be no good cause for revoking that
decision; that the facts presented did not sustain the allegation that
an appeal in behalf of Johnston had been filed in the local officeon
May 18, 1888,stating, however, that if such an appeal had been filed,
the judgment of the local officers would have to be affirmed, and de-

clared the land involved vacant public land subject to entry by the
first legal applicant.
From that decision, Johnston and Mallet each took an appeal, to each
of which the attorneys for Taylor and Yates filed a reply.
From this statement it is clear that Thayer is no longer in the case,
and that his claims need not be considered. When he filed a relin-.
quishment of his entry, he abandoned all claim to this and and withdrew from the case. The entries of Yates and Taylor were made while
a case involving the land was pending in your office on appeal, and
were therefore improperly allowed. Whatever claimns these parties
may have are subject to those of Mallet and Johnston, and these latter
will be first disposed of.
Mallet has filed a motion to dismiss Johnston's appeal because it was
taken from a decision rendered on motion for review and was not taken

within sixty days from the original decision excluding the time the motion for review was pending. The rules require appeals from the Commissioner's decision to be filed within sixty days " from the date of the
service of notice of such decision."

There is nothing to show that

Johnston was ever served with notice of the original decision of October 13, 1888, and since his claims were not then considered, it is the
presumption that no notice was given him. The appeal'was filed within

the time allowed after the decision of March 11, 1889, wherein Johnston's claims were for the first time considered and passed upon in your
office. The motion to dismiss this appeal is overruled.
Mallet filed in your office a motion to dismiss Johnston's appeal from
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the decision of the local officers rejecting his application to enter, for
the reason that it was not filed in time, and no notice thereof was
served on Mallet. If an appeal was filed as claimed by Johnston's
attorney, it was within time, but it is insisted that the records of the
local officemust be taken as showing the facts, and must control. In
your office,the appeal was dismissed upon the ground that the statement of Johnston's attorney was not sufficient to overcome the statement of the local officers and the record of their office. The statement
of Mr. Boggs, Johnston's attorney, is direct and positive, being as
follows:
On the 18th of May, 1888; this deponent, as the attorney for James S. Johnston,
filed in the U. S. Land Office at Duluth, Minn., a notice of appeal from said rejection, accompanied by specifications of error, statement of case and argument; that
said notice of appeal and other papers attached this deponent, on said 18th day of
May, 1888,filed with the register of the U. S. Land Office at Duluth, Minn. for
transmission to the Commissioner of the General Land Office.

The register in his letter of January 10,1889,transmitting the substituted papers says: "We have no knowledge nor do our records disclose the filing of any appeal from the rejection prior to the one now
transmitted."
In his letter of January 14, 1889, the register says that Mr. Boggs
requested them to forward the copy of said appeal with a statement
confirming his affidavit, and continues:
This did not accord with our recollection of the case or the actual facts as shown
by the retention in our files of the original application of Johnston with our order
of rejection thereon-nor have we been able since to recall the fact as claimed by
Mr. B. of the filing of the original appeal.

This is all I find in the record touching upon the filing of said appeal.
Johnston is not attempting to refute or contradict any express statemfnentmade by the record, or to deny any fact affirmatively appearing
therein, but is attempting to have the record completed by supplying
a paper once, as

e claims, a part 'of the record.

The showing made

by him certainly makes out a prima facie case in his behalf, but before
final action shall be taken thereon, the other parties interested will be
afforded an opportunity to refute his claim.
There is nothing in the record showing that notice of Johlnston's
appeal was served upon any one. Rules 43 to 48 inclusive, relate to
appeals from final decisions of the local officers to the Commissioner,

and rule 93 requires a copy of notice of appeal, arguments, etc., to be
served upon the opposite party. Rules 66 to 69 inclusive, relate to "appeals from decisions rejecting applications to enter public lands," and
make no requirement as to service of notice. Rule 70 as amended
October 26, 1885 reads as follows:
Rule 70, Rules 43 and 48.inclusive, and Rule 93 are not applicable to appeals from
decisions rejecting applications to enter public lands.

As late as March 2, 1889,this Department held in the case of Mullen
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v. Heirs of Aylesworth (not reported-95 L. & R. 222) that it was not
necessary under rule 70 to serve a notice of an appeal from the rejection
of an application to enter upon one who had then an entry of record for
the same land.
In the case of Horace H. Barnes (11 L. D., 621) a different rule was

announced, it being held without reference to said rule 70 that in such
cases notice of the appeal must be given claimants of record. In the
case now tinder consideration, neither Johnston nor Mallet served notice
of his appeal fiom the local officers upon any one, and if one should be
dismissed, the other ought to be treated in the same way. Thayer, the
only person except these two, who are equally delinquent, who might
have been heard to complain of any failure to serve notice, has voluntarily withdrawn from the controversy. In view of this fact and the
further fact that it was apparently not the practice to require that notice
should be served in such cases, a practice sanctioned by this Department as late as a year after the transaction in question, and of the ruling
in the case of Hiram Brown et al. (13 L. D., 392) 1 am not inclined to

consider this point as well taken, but will consider the claims of these
parties on the merits.
In your decision of March 11, 1889, it is held that there was at the

time of Fagan's and Johnston's respective applications no authority for
contesting swamp land selections, and that so far as your office, " in its
decisions of October 19, and 25, 1886, attempted to award a preference

right to Fagan or to recognize the right to receive applications to enter
pending the State selection its decisionswere clearly nsustaiiled either
by the law of or regulations in force at that time," and that at the date
of the cancellation of the State selection, March 31, 1888, " this land was

vacant public lad stbiject to entry by the first legal applicant." I can
not concur in this holding.
In the case of Ringsdorf v. State of Iowa,. decided April 22, 1886 (4

L. D., 497) it was said it was not necessary to decide " whether or not
it was competent for Ringsdorf to institute a contest," but in view of
the fact that he had called the attention of the government to the character of the land, had paid the expenses of the contest, and had an application on file, such application was considered. Itingsdorf's position in
that case was very similar to Fagan's in this.
On August 7, 188, before the applications of Fagan and of Johnson
were filed, the right of settlers to contest a State's claim to a tract of
land as swamp land was, in the case of State of Oregon (5 L. D., 31),

distinctly recognized. In the decision in that case, after directing that
the investigation as to the character of lands claimed under the swamp
land grant be proceeded with as rapidly as possible with a view to
approval and certification, it was said:
But if before such approval and certification any person files a contest under existing regulations of the Department, you will order a hearing to determine the
character of any legal subdivision UpO1 which such contest is filed.

DECISIONS RELATING TO THE PUBLIC LANDS.

663

Your action awarding Fagan a preference right of entry was, under
the circumstances, authorized.
-An application to enter, made during the period accorded Fagan for
the exercise of his preference right of entry, might have been allowed
subject to his right if such action would have prejudiced no other rights.
Henry Gauger (10 IL.D., 221).

Johnston had on file an application to make homestead entry which
had, by the express directions of your office,been held to await the
final disposition of Fagan's case, and he had a right to rely upon that
action. Under these circumstances, his application ought to have been
acted upon before any other disposition was made of the land embraced
therein. Subsequent applications, if received at all, ought to have been
held subject to Johnston's application as well as to the preference right
of Fagan.

Fagan's case was disposed of and a subsequent application

to enter was allowed, and Johnston was not given any notice of the
action taken, but his attorney, on the same day he learned incidentally
of the action had therein, called up Johnston's application to enter, and
caused it to be considered. This application of Johnston being on file
and protected by the instructions of your office at the time Mallet presented his application, it must be held subject to such prior application,
provided the prior applicant promptly prosecuted his claim. As hereinbefore stated, Johnston has made out a prima facie case.
A hearing seems necessary in this ease to the end that the officersof
the government may be put in possession of such fact as will make it
possible to properly adjudicate the several claims of these various parties, and you will therefore cause such a hearing to be had, after due
notice to all interested parties. At this hearing the question as to
whether Johnston presented an appeal, as claimed, will be investigated,
and testimony may be submitted for and against each of the claims
made to said land or touching upon the good or bad faith of the respective claimants. This investigation will be made as broad and searching
as possible, and to the end that the interests of the government may be
properly protected, it may be well to direct one of the special agents of
your officeto be present and take part therein. Upon receipt of such
evidence as may be presented under this order, with the report of the
local officers thereon, you will re-adjudicate the case. The entries of
Yates and Taylor are hereby suspended awaiting a final judgment in
the case.
The decisions of your office are modified to accord with the views

herein expressed.
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HERRON V. NORTHERN PACIFIC R. B.

CLAIM.

CO.

An alien can not acquire any right by his settlement upon public lands prior to the
filing of his ,declaration of intention to become a citizen, and his subsequent
qualification will not relate back so as to defeat an intervening right.

Secretary Noble to the Commissioner of the General Land Office, June 21,
1892.

I have considered the case of Wm. Herron v. Northern Pacific Railroad Company, involving the NW. 1, Sec. 17, T. 3 S., R. 5 E., Bozeman

land district, Montana, on appeal by Herron from your decision of
April 28,1891,sustaining the action of the local officers in rejecting his
homestead application for said tract.
The land involved is within the primary limits of the grant for
said company as shown by the map of definite location filed July 6,

1882, and is also within the limits of the withdrawal npon the map of
general route filed February 21, 1872.

At the last mentioned date this tract was embraced in an unexpired
pre-emption filing by one George E. Town, which served to except the

land from the withdrawal on general route. Northern Pacific R. R. Co.
v. Stovenour

(10 IL. D., 645).

At the date of the definitelocation of the road, July 6,1882, this land
was in the possession of Herron, the present claimant, who although
not then residing upon the land, had valuable improvements thereon.
It appears, however, that at that date Herron was not qualified to
make entry of lands under the homestead law, for the reason that he
had not declared his intention to become a citizen of the United States.
He alleges that he was always under the impression that, by the
naturalization of his father he became a citizen of the United States,
but at that date he was over the age of twenty-one, and learning that
he was not benefited by his father's naturalization he, himself, took out
naturalization papers January 8, 1891.
It is a well settled principle that an alien can not acquire any right
by his settlement upon public lands prior to the filing of his declaration
of intention to become a citizen, and his subsequent qualification will
not relate back so as to defeat an intervening right. Titamore v.
Southern Pacific R. R. Co. (10 L. D., 463), and cases therein cited.

I can therefore see no error in your decision, holding that the settlement by Herron was no bar to the attachment of rights under the
grant, and the same is accordingly affirmed.
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PRIVATE CLAIM-SECTION 7, ACT OF JULY 23, 1S66.
CARPENTIER

V.

MArHEW ET AL.

The purchaser of a private claim of quantity within larger outboundaries who controls the subsequent location of the grant as confirmed is not entitled under section 7, act of July 23, 1866, to purchase lands excluded from said grant on final
survey.

Secretary Noble to the Commissioner of the General Land Offie, Jne
1892.

22,

I have examined the record in the case of H. W. Carpentier v. Christopher Mahew and nineteen others, which is here on appeal of several
defendants from your decision of December 26, 1890, holding that the

said Carpentier has the right to purchase lots 8, 10, and 11, and parts
of lots 6, 7, and 9, and part of the E. SE. Sec. 4, and lots 1, 2, 3,4,
and 5, and part of the NE. 4 of the NE. 41Sec. 9, and part of the NW.

4and part of lots 1 and 2 Sec. 10, and part of the NW. 1 Sec. 15, and
part of lot 1, and parts of the E. i and the SW. I NE. Sec. 16-all
in T. 1 S., R. 2 W., 31. D. M., San Francisco, California, under the act
of July 23, 1866 (14 Stat., 218), the 7th section of which provides:
That where persons in good faith, and for a valuable consideration, have purchased lands of Mexican grantees or assigns, which grants have subsequently been
rejected, or where the lands so purchased have been excluded from the final survey
of any Mexican grant, and have used, improved, and continued in the actual possession of the same s according to the lines of their original purchase, and where no
valid adverse right or title (except of the United States) exists, such purchasers may
purchase the same, after having such lands surveyed under existing laws, at the
Minimum price established by law, upon first making proof of the facts as required
in this section, under regulation to be provided by the Commissioner of the General
Laud Office.

Carpentier's claim is based upon his purchase from the heirs of Joaquin Moraga and Juan Bernal, original grantees under the Mexican

grant in which the land is described as follows:
The place known'by the name of the Laguna de los Palos Colorados, bounded at
the north by the arroyo de San Pablo, which lies contiguous to the Corral Antigno;
at the south by the establishment of San Jose; at the west by the Sierra (mountain
range) up to the top, and at the east by the Cuchilla de las Tramnpas,

with the condition that-the tract of land of which mention is made is of three sitios de granada mayor (three
leagues), a little more or less, as explained by the sketch, which runs with the expediente. The judge giving the possession shall cause it to be measured according
to ordinance, the surplus thereof to be left to the proper use of the nation.

This grant was confirmed by the boatd of land commissionersfor settling private land claims in California, to Joaquin Moraga and the
widow and heirs of Juan Bernal, by decree of January 23, 1855,which
was affirmed on appeal by the United States district court for the northern district of California, March 24, 1856.
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The heirs and representatives of Moraga and Bernal, deceased, were
substituted by decree of October 20, 1862.

It appears that juridical possession was not given to the grantees,
but, in the confirmation by the board of lalnd commissioners and the
several decrees of the United States courts, the exterior boundaries of
the grant were i all cases described, substantially, as above set forth.
The grant was one of quantity-to wit: three square leagues (Mexican) within the above described exterior boundaries. These boundaries
were surveyed by U. S. Deputy Surveyor R. A. Higley, in 1855,and
embraced more than 20,000 acres, or about four and a half Mexican

leagues. This survey has been accepted by the United States, as "correctly representing the exterior boundaries of the rancho Laguna de
los Palos Colorados," or Moraga grant. (See Perkins v. Central Pacific
R. R. Co., 5 L.D., 155, and cases there cited.)

A plat 'of this survey is filed with the record, and shows the eastern,
exterior boundary along the disputed territory to be at the top of the
"Cuchilla de las Trampas," the name given to a ridge of mountains or
hills.
By the Boardman survey, which was for the segregation of the three
leagues, and which was made in 1875 under a decree of the United
States district court for the northern district of California, the eastern
boundary of the said three leagues was established at or near the foot
of the "Cuchilla de Las Trampas," about a half mile west from the
exterior boundary line as surveyed by Higley.
The tract in dispute lies between these two lines, and contains about
four hundred and fifty-seven acres.
The Boardman survey was approved by Commissioner Williamson,
April 17, 1878,and on appeal his judgment was affirmed by Secretary
Schurz, August 9, 1878 (see land Office Report for 1879, pages 189 and
197).

This is the only approved official survey of the grant i quantity
shown by the records of this Department, although, on the 18th day
of May, 1858, the surveyor-general of California, issued instructions to
John La Croze for a survey of the claim. It appears that if this survey
was made, it was never approved by the surveyor-general, but, in September 1860 La Croze made a srvey, which was approved by the
surveyor general, November 19, of the same year.
- The survey having been excepted to by some of the claimants for an
undivided interest in the grant, the plat of the survey was, on December 3, 1860, on petition of said claimants, ordered into the district court
for the northern district of California, for investigation and adjudication.
The objections made to the La Croze survey were:
1st. That it does not embrace all the land within the exterior houndaries of the
grant, and
2d. That if this be disallowed, the three leagues granted should he located within
the exterior limits at the election of the grantees, or those entitled to represent
them.
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-(See Land Office Report for 1879, near bottom of page 190.)

In this court proceeding the owners of the Sobrante lands and the
Moraga claimants were represented by i. W. Carpentier, applicant
herein.
By decree of said court, of date July 29, 1874,this survey was disapproved and rejected, and a new survey ordered.

This decree, which

was affirmed by the United States circuit court, December4, 1874,
directed the new survey to be made " in a compact form and in an entire
tract, so as to contain three square leagues of land and no more, the
location thereof to be selected by the claimants within the following ex-

terior boundaries of the grant heretofore confirmed to the claimants
herein. Then follows a description of the exterior boundaries within
-which the three leagues were to be selected, which are substantially
the same as those established by the Higley survey, the eastern limit
being identical-viz: the " Cchilla de las Trampas."
It was in pursuance of this decree that the Boardman survey was
made, which, after several hearings

on objections filed by the United

States, the Central Pacific Railroad Company, aud several settlers,
was finally approved by this Department, August 9, 1878,as before
mentioned.

Patent was issued August 10, 1878,and transmitted to E. R. Carpentier, attorney for claimants, October 5, 1878, and recorded at the
request of H. W. Carpentier, in Contra Costa county, California, December 18, 1885.

On the 22d day of February, 1884,Horace W. Carpentier subscribed
to an affidavit, stating:
That William Cary Jones, E. A. Lawrence, and Charles B. Strode, in good faith and
for a valuable consideration, on the 7th day of March, 1855,purchased from the
Mexican grantees and confirmees of the Rancho Laguna de los Palos Colorados, as a
part of said rancho, the tract of land above described (it being the land in dispute),
which parcel was within the exterior limits of the tract or rancho as granted. He
further avers that himself and grantors, from a date long anterior to the act of July
23, 1866 (U. S. Stat., Vol. 1, page 218), have continuously used and improved and
been in the actual possession of the aforesaid tract of land, according to the lines of
his and their original purchase, and is now in actual-use and possession, having the
same enclosed with a substantial fence and valuable and permanent improvements
thereon, and the land under cultivation, and that there was a right to purchase existing in the assignees of the Mexican grantors at the date of and pursuant to the
provisions of said act of Congress, and that no valid adverse right or title (except in the United States) existed to any part thereof, and that said lands do not
contain mines of gold, silver, cinnabar, or copper, which right has by diverse means
conveyances vested in applicant; and applicant further avers that the portion of
said lands so purchased . . . . . has been excluded from the final survey of
said rancho and from the patent thereof.

This application was filed in the local office, San Francisco, California, March 5, 1884. Notice was issued October 14, 1885, and served

upon all the parties interested, summoning them to appear on December
7, 1885,to defend against said application. Numerous continuances,
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motions, and stipulations were filed, and the hearing was finally closed
March 16, 1888, and on November 22, 1888, the local officers denied the

application of Carpentier, on the ground that he " fails to show that he
used, improved, and cultivated (and wa3) in the actual possession of
the land here claimed according to the lines of his pirchase on the 23d
day of July, 1866,the date of the act quoted."
Upon appeal you reversed the action of the local officers,and allowed
the application to purchase.
Although in his application Carpentier bases his claim on his purchase from Strode, Lawrence, and Jones, yet, at the hearing, he introduced a voluminous mass of documentary evidence, principally certified
copies of deeds conveying to him the interests of different heirs and as-

signs of the original Mexican grantees. Among these are a deed from
Juan Bernal, of date May 14, 1859, conveying " all his right, title, and
interest" in said grant (said to be one-sixteenth); deed from Cipriano
Thurn, grantee of Nicholas Bernal, of date July 8, 1861, conveying to

Carpentier a sixteenth interest i the same; also a sheriff's sale, under
a judgment of foreclosure, in the case of John B. Watson against Gauda-

lupe Bernal et al. This deed was executed April 16, 1860.
As it was on this proceeding that Carpentier claims to have succeeded to the rights of Lawrence, Strode, and Jones, the proceedings
will be briefly noted herein.

The suit is based upon a promissory note, executed by Gaudalupe
Bernal to one John Curry for $600,bearing date May 7, 1855,due sixty
days after date, with three per cent per month interest after maturity.
This note not having been paid on May 13, 1856,Gaudalupe and Nicholas Bernal executed their joint and several notes to Curry for $780.
Both these notes were secured by mortgage-the first conveying " all
and singular the right, title, interest, and estate " of Gandalupe Bernal
in said grant, and the second (which was stipulated to bean additional
security for the payment of both notes) conveying "all and singular
whatsoever right, title, interest, or estate said Gaudalupe and the said
Nicholas (Bernal) had or held in the said grant."
These notes remaining unpaid were on the 9th day of September,
1858,endorsed and delivered to Horace W. Carpentier, applicant herein,
and were afterwards by said Carpentier endorsed and delivered to the
plaintiff; John B. Watson.
All parties claiming or supposed to claim an interest through said
Bernals were impleaded in the case, and certain of them, including
Lawrence, filed a joint answer therein, alleging conveyances to them
from Gaudalupe Bernal prior to the execution of the said mortgages to
Curry, upon which the suit was based. Horace W. Carpentier appears
of record as attorney for Watson in said suit.
In the answer of Lawrence et al., it is alleged, inter alitathat there has not as yet been any official survey of the rancho made or approved by
the United States surveyor-general .....
and that the east and west lines of said
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rancho have therefore not been located or defined, and can not be so defined with
certainty, and until such official survey the rights of said plaintiff and these defendants can not be adjudicated or determined.

The court found that the deeds set forth in the answer of Lawrence
and others, and under which they claimed, were subsequent to the
Curry mortgages, and that none of the defendants impleaded with the
said Gaudalupe Bernal and Nicholas Bernal had any right or encumbrance upon the said premises, except such as was acquired subsequent to the lien of the said mortgages, and decreed a sale of the in-

terest of said Gaudalupe Bernal to satisfy the debt, and, if that was
insufficient, that the interest of said Nicholas Bernal be also sold.
Under this decree all the right, title, and interest of said Gaudalupe Bernal in the said grant were sold to one Herman Wohler, the
highest and best bidder, on the 3d of September, 1859,and a certificate
of sale was issued to him by James C. Hunsaker, sheriff.

The sheriff's

deed was made to Horace W. Carpentier, April 16, 1860, and recited that Wohler, the purchaser at the sale, had " sold and conveyed
all his interest in said certificate of sale" to the said Carpentier. A
copy of the deed or bill of sale of said certificate also accompanies the

record;
All the foregoing evidences of title were vested in Carpentier prior
to the act of July 23,1866. Subsequent to that date, through numerous conveyances and sales in courts, he procured the interests of other
heirs, and in 1878,date of approval of the Boarman survey, he had
procured the interests of all, or nearly all, the heirs, devisees, and assigns of the original Mexican grantees and the United States confirmees. Through the title so acquired, and his alleged possession and
occupancy thereunder, he claims the right to purchase under the 7th
section of the act heretofore cited.
The plat of the township embracing the land in controversy was first
filed in the district land office, July 30, 1878. It was withdrawn the
following October, and restored February 24,1882; again withdrawn
March 9, 1882, and finally restored April 16, 1883.

Those claiming adversely to Carpentier are as follows:
July 30, 18:8, Christopher Mahew made soldier's additional homestead entry for the SW.

4 and a portion of lot 6, Sec. 4.

March 8, 1886,John Glasson made homestead entry for S. S4 lot 7,
and all of lot 8, See. 4.

February 8, 1886,James Tippett made homestead entry for lots 10
and 11, aid the E. of SE. , Sec. 4.
April 17, 1882,.John Tippett offered his declaratory statement for
lots 6 and 7, See. 4, which was referred to your office April 30, 1882.

March 20, 1889,John Brady applied to make .homestead

entry for

lots 1, 2, and 3, and the NE. of NE. , Sec. 9, which was forwarded to
your office on the same day.
Lieu State selection offered for all of See. 9, August 10, 1878. Central Pacific Railroad also claims said Sec. 9.
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Martin M. Kelly made homestead entry June 2,1883,for lots 4 and 5,
See. 9.

Phillip Falk offered to make homestead entry for the NW. of Sec.
10, April 26, 1883,and his. application was referred to your office July
20, of the same year.

11.G. Falk applied to make timber-culture entry for the same tract
April 16, 1883, and his application was referred to your office July 20,
1883.

W. H. George offered his declaratory statement for same tract, which
was forwarded to your office February 12, 1886.
H. C. Oden offered to make pre-emption filing for the same tract
April 27, 1883, which was referred to your office April 30, 1883.
C. L. Perkins offered to make pre-emption filing for lots 1 and 2, and
the E. of SW. , Sec. 10, which was referred to your office May 5,
1883.

Carsten Abrott filed his pre-emption declaratory statement for the
NW.

i

of See. 15, March 7, 1882.

Joseph Napthally and the Central Pacific Railroad Company each
severally claim all of See. 15, the nature and date of their claims not
appearing in the record before me.

I

Edward S. Colburn's application to make homestead entry for fractional NE. 4-and the NE. -iof SE. 41,Sec. 16, was referred to your office
January

1, 1888.

Joseph Johnson made homestead entry for the E. _ of NE.
July 3, 1878, for which patent issued April 10, 1889.

4-,Sec. 16,

- John F. Riley filed his declaratory statement for the NW. I of Sec.
15 April 7, 1883, all in T. 1 S., R. 2 W.

The evidence of Carpentier's use, improvement, and actual possession
of the tract in dispute consists of the testimony of two witnesses, S. S.
Kendall and Walter Renwick, by which, I think, it is fairly shown that
Carpentier occupied the tract for grazing purposes prior to the act of
there was an old fence on the eastern
1866; that as early as 1861 or '62,

side of it, corresponding nearly with the line of the iligley survey,
which was repaired by Carpentier about 1870. He never lived on the
land, and this fence was the only improvement.
From this record it is apparent that the grant was one of quantity
(namely, three leagues), within defined exterior limits; that by the terms
of the grant this quantity was to be measured by the "judge giving the
possession," the " surplus thereof to be left to the proper use of the
nation."
A Mexican league is equivalent to 4,438.68acres, making the number
of acres granted 13,316.014, " a little more or less."

A certified copy of the plat of the Higley survey is before me, filed
as an exhibit by the applicant, in which the number of acres embraced
therein is shown to be 20,464.91) or more than one and a half times the

amount conveyed by the grant. This survey was made in April, 1855,
long prior to the purchase of any interests by Carpentier.
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Whether the Higley survey was designed to segregate the three
leagues granted, or to establish the exterior boundaries within which
they were to be located, is in my judgment immaterial to the issue in
this case. The plat showed upon its face that the survey so made embraced more than seven thousand acres in excess of the quantity
granted, and so must be considered as imparting notice to all purchasers, either of the entire grant, or undivided interests therein, that
the limits so established did not correctly describe the quantity granted
(three leagues). Nor can I find from the record that this survey was
ever so considered. On the contrary, I find from the report of your
office for the year 1879 page 194, that:
said miap,under stipulations entered into by the United States attorney and the respective intervenors before the court, was admitted and considered in evidence in
the case and as correctly representing the exterior bozdaries of the RanchoLagna
de los Palos Colorados.

Said stipulation

was filed in court October 23, 1862, and is

among the papers constituting the record in the case before this office.

The " case before this office" was the case involving the approval of
the Boardman survey, and the case in which this stipulation was originally filed was the investigation of the La Croze survey in the U. S.
district court for the northern district of California.,in which H. W.
Carpentier, the applicant herein, represented his own interest and those
of other claimants, and was necessarily a party to the stipulation. The
La Croze survey is not before me, nor was it ever approved by this Department. The court, after an investigation lasting inany years, rejected
it, and decreed, in pursuance of the petition of the claimants nder the
original grant, that a new survey be made of three leagues of land,
within the exterior boundaries as defined by the Higley survey, anywhere the claimants might select.
There is no complaint here that the land in controversy was ever
included in the La Croze survey, but it is insisted that, because it was
included within the Higley survey, and excluded by the Boardman survey, a right to purchase accrued to Carpentier by reason of his occupancy and improvement of the land.
The Boardman survey embraces 13,316.25acres, a fraction of an acre
more than three leagues the aount called for by the grant. By this
survey he has received the full quantity granted by the Mexican government and confirmed by the United States. It is located within the
exterior boundaries of said grant, the lines being run according to his
selection and direction.
By this selection and location many settlers and claimants under the
United States have been compelledto yield to his superior right. These
settlers appealed from the judgment of your officeapproving the Boardman survey, but Secretary Schurz affirmed the decision of your office.
See Report, spra, last part of page 199.
After a selection so made of the quantity named in the grant, he now
asks that he be allowed to purchase four hundred and fifty-seven acres,
which he had fenced and used for grazing, thus enlarging the grant to
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that amount. When the survey was made he could have included this,
if he had so desired, and such choice on his part-would have left settlers
to that extent undisturbed in their-possession.
To allow this application would be to say to a purchaser of a Mexican grant of quantity within larger exterior limits:
You may take posession of the quantity granted anywhere within the boundaries
named, by fencing it in and turning your stock upon it, and when the survey is
made you may locate the boundaries of the quantity outside of your enclosure, and
then purchase at the minimum price all you have enclosed.

In this way the purchaser would be enabled to appropriate double
the quantity granted, if so much was included within the exterior boundaries, the only condition being tha the should pay one dollar and twentyfive cents for the excess.

But, aside from these considerations, it appears from the record that
prior to the date of the purchase of any interest in this grant, Carpentier had actual notice that the boundaries of this grant (the three
leagues) were unsettled. His first purchase, as shown by the record,
was the interest of Nicholas Bernal, which he received from Bernal's

grantee, Cipriano Thurn, February 22, 1860. Prior to that time, to wit,
November 1, 1858, he, as attorney for John B. Watson, had brought suit

against Gaudalupe Bernal and others on a promissory note, secured by
mortgage on the interest in said grant, of said Gaudalupe and Nicholas
Bernal.
Certain of the defendants filed an answer therein, in which they dis-

tinctly and specifically allege "that there has not as yet been any official
survey of the said rancho made or approved by the United States surveyor-general .and
that the east and west lines of said
rancho have not been located or defined."
It is true the Higley survey had been made prior thereto, but, as
before shown, it purported on its face to, and did actually, embrace
more than seven thousand acres in excess of the grant, and was well
understood and afterwards stipulated by parties to proceedings in the
United States district court, relating to the survey of this land, of
whom Carpentier was one, that this survey correctly described, not the
grant, but the exterior boundaries within which it was to be located,
according to the selection of Carpentier himself, in conjunction with
others claiming the grant.
Further than this, it is shown by the evidence of Walter Renwick
(one of the two witnesses introduced by Carpentier to show his occupancy of the land) that as early as 1861 or '62 Carpentier had actual
knowledge of the unsettled condition of the boundaries proper of this
grant. He says, on page 32 of the oral testimony, that he bought an
interest equivalent to a one-fortieth interest of what he (Carpentier)
claimed at that time (1861 or '62). On page 34, on cross-examination,

the following occurs:
Q. When you bought from Mr. Carpentier at that time, did you buy an undivided
interest, or did you offer to buy any particular tract?
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A. Well, no, I didn't offer to buy any particular tract. I knew that he wouldn't.
sell-any particular piece of land.
Q. That is exactly what I want to get at.
A. Not by metes and bounds.
Q. Why did he not wish to sell any particular piece of land by metes and bounds?,
A. I don't know, I am sure.
.Q. What did he say to you?
A. He said the grant was not finally located, and he did not want to get into any
trouble about the matter.

Question by counsel for Carpentier:
Did he give you possession of any portion of the land in questionf
A. No, sir, none at all; I didn't claim any of it, and didit have any of it in possession.

Thus, it is shown that prior to the aquirement of any interest in
this land, Carpentier had both constructive and actual notice that the
grant proper had not been segregated-constructive notice, as shown
by the Higley map of record, showing upon its face that the survey
embraced one and a half times the amount conveyed by the grant, and
actual notice by the answer filed in the case in which he was attorney
of record.
It also clearly appears that he has been connected Withall the litigation and proceedings in court in regard to the survey of the land, and
that the final survey was made upon the petition of the claimants under
the grantees and in accordance with their said petition; that in such
survey the land was segregated in conformity with the selection of the
claimants, and that at the time of such selection Carpentier was the
principal owner of the grant, and represented his own interests and
those of other claimants in all or nearly all the proceedings in court.
To allow his application to purchase under the statute invoked would
be, in my judgment, a violation of the spirit, if not the letter, of the
law, and make this act of Congress, designed to protect innocent purchasers, subservient to speculation, by making it possible for unscrupulous land speculators to appropriate large bodies of the public domain
to the exclusion of honest settlers.
The record in this case shQwsthat many settlers since the Boardman
survey have claimed this land, some of whom, notably Tippett and
Brady, had expended a good deal of money and made many improvements thereon prior to Carpentier's application, and are still living on
the land.
Counsel for applicant cite the case of Taylor v. Yates 10 L. D., 242,

as authority for this purchase.
The cases are by no means parallel. That case merely holds that the
purchaser of an undivided interest in a grant, who by tacit consent of
his co-tenants "enters into possession of a tract marked by specific
boundaries,'' may upon a proper showing avail himself of the benefits
of this statute. Taylor was claiming -under the Sobrante grant, which
was not a grant of quantity within larger boundaries, but, as its name

14561-VOL14-d43
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implies, was a grant of the splus " lands lying between the tracts
known as ranchos San Antonio, San Pablo, Pinole, MIoraga, and Valencia,"' which, subsequent to the purchase of Taylor, was determined by
a survey defining the proper limits of the grants aforesaid. The applicant had no power or authority to direct the location of the grant under
-which she claimed.
When a grant is for quantity within larger boundaries, with no decree
or provision to the contrary, the government has the right to survey
and fix the limits of the quantity granted. Van Reynegan v. Bolton,
95 U. S., 33; Frasher v. O'Connor, 115 U. S., bottom of page 107;
United States v. McLanghlin, 127 U. S., 428; Childs v. Southern Pacific
R. R. Co., 9 L. 1)., 471; Rancho El Sobrante, 1 L. D., top of page 201.

I can see no reason why a purchaser of an undivided interest in a
grant of this nature, who had in good faith taken possession of a part
of the grant by consent of his co-owners, might not avail himself of
this statute, when the government had by its final survey excluded a
part of his possessions from the grant.
This is all that is decided in the Taylor-Yates case that is so largely
quoted in the argument of counsel for Carpentier. In that case, Taylor was not allowed to locate the grant " anywhere within the exterior
boundaries," etc. Had she been so athorized by the decree of the
court ordering the survey, and chose to leave out her improvements
and tale in those of settlers, she would then have stood in the attitude
of the applicant herein, and I have no hesitancy in saying her application would have been denied.
The decision of your officeis reversed, and the application of Carpentier is denied.

SWAMUP GRANT--PRIVATE

CLAIM.

STATE OF FLORIDA.
The location of a private claim does not effect a disposition of the land, and so defeat
the operation of the swamp grant, if such location is not fixed and definite in
character.

Secretary Noble to the Commissioner of the General Land Office, June 22,.
1892.

I have considered the qnestion raised in your letter of November 13,
1891,as to whether a certain list No. 15 of selections within the State
of Florida, made under the swamp land grant and certified by the surveyor-general, January 22,1855,and subsequently included in list No. 2
(NewInanville series), which list was approved by the then Secretary of

the Interior, Jnly 16, 1855,should be patented, or siblitted to this
Department for the revocation of the approval previously made, as be-,
fore stated.
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The objection raised to the list is, that the greater portion of the lands
covered thereby are within the reservation made on account of what is
known as the 20,000 acre Arredondo grant, " the supposed locus of which
is in T. 3 and 4 S. of R. 16 and 17 E."

The following history of this grant is taken from a report made by
your, office upon Senate Bill No. 1914, Lnder date of April 9, 1884:
Prior to the cession of Florida to the United States the Spanish governor of that
province on the 20th day of March, 1817, granted to Don Jose de la Maza Arredondo,
with promise of a title in absolute property, twenty thousand acres of land at a
place known as "Big Hammock about twenty miles from the river Suwanee, about
eighty miles westward from St. Johns."
It also appears that the land granted vas duly surveyed by Andres Burgevin, a
Spanish surveyor, and that his p]at and certificate of survey were signed by Burgevin, September 14, 1819.

Under the provisions of the 6th section of the act of May 23, 1828,the superior
court for the eastern district of Florida on the 24th day of November, 1834,rendered
a decree recognizing the 'validity of the claim according to said survey, and confirmed the same to Benjamin Chaires, Peter Miranda, and Gad Humphreys, and on
appeal the supreme court of the United States at its January term, 1836, affirmed
the decree of the court below, 10 Peters, 308.
Repeated efforts were made by the government to effect a proper survey of said
grant, but a survey was not executed, owing to forcible resistance offered by parties
who were occupying lauds within the alleged limits of the claim under some supposed color of title derived from the United States.
A diagram, however, showing the approximate location of the claim in townships
3 and 4 south of ranges 16 and 17 east, was compiled in the office of the surveyorgeneral of Florida and approved by him February 10, 1848, since which time said
tract was held to satisfy the grant.
Proceeding by petition in the U. S. district court, northern district of Florida,
the claimants obtained a supplemental decree on the 10th day of April, 1882, awarding scrip, amounting to 20,000acres, in lien of the land in place, and this judgment
was made final by said court, September 11, 1883. The scrip was issued November
20, 1883, at which time reservation was released.

Your report states that the land "wwas held to satisfy the grant."
As to whether any formal reservation was ever made does not appear,
but, as I learn that for years the lands were disposed of without regard
to the grant, I am led to,believe that the lands were never formally
withdrawn.
The claimants under the giant objected to the location as made by
the surveyor-general, and, after an usuccessful effort to have the decree of the court reformed, they petitioned

Congress for a change of

location without avail.
The question arises as to the effect of the approximate location made
by the surveyor-general upon the claim of the State, uinder the swamp
land grant, to any lands included therein-i. e., did it amount to a disposition of the lands embraced in such location,' for, if it did, the lands
were not subject to the wamp land grant; otherwise, they passed to
the State upon the determination of their character.
The act of September 28, 1800 (9 Stat., 519), granted to the State of
Arkansas and other States within their respective bohundaries "the
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whole of those swamp and overflowed lands made unfit thereby for

elltivation, which shall remain unsold at the passage of the act."
In the case of the swamp grant in the State of Michigan for land
under reservation as a part of old Fort Mackinaw wood reservation in.
Bois Blanc Island (8 L. D., 310), it was held:
Congress may grant any ant all lands the fee to which is in the United States,unless
such lands have been sold or in such manner disposed of, that another disposition
of those lands would be incompatible with the obligation of the government to
others. The grant in this ease was "a present grant vesting in the State pro rro
vigorefrom the day of its date, title to all the land of the particular description
therein designated, wanting nothing hut the definition of the boundaries to make it
perfect," Wright v. Roseberry (121 U. S., 488), and authorities therein cited.
Although the lands may at the date of the grant be temporarily reserved, or set
apart for the use of the government, or for other temporary purposes,- not amounting
to a disposal of the land, it will not preveit such lands from being subject to the
operation of the grant, and when disencumbered the right attaches as of the date of
the grant. Therefore the sole question to be determined is, was the reservation of
such a character as to amount to a disposal of the land.
With reference to swamp lands temporarily reserved for the use of the government, or other purposes at the date of the grant not amounting to a disposal of the
land, this grant should receive the same construction given to the grant for school
purposes.
.
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The question as to the right of a State to the specific school section embraced
within a reservation at the date of the grant, came before the supreme court in the
case of Ham V.the State of Missouiri(18 How., 126). In this case the land was reserved under the act of Congress of March 3, 1811,reserving from sale all lands embraced within the limits of a private land claim, filed in time and in accordance with
law until the decision of Congress upon such claim.
An application was presented to the Land Commissioners for confitmation of this
claim in due tine and in accordance with law, and was rejected by the Commissioners in their report to Congress.
The act of March, 1820,passed while this claim was pending before Congress-and
therefore in reservation-granted to the State of Missouri, the sixteenth section of
every township, and equivalent land where such section had been sold or otherwise
disposed of.

Subsequently Congress by act of May 24, 1828, confirmed to Valle and his associates, the tract for which confirmation was prayed-according to a survey made in
1806-providing that said confirmation thus granted, shall only extend to a relinquishment of title on the part of the United States, and shall not prejudice the
rights of third parties, nor any title heretofore derived from the United States.
It was insisted upon by the defendant, that the land in question being within the
limits of the survey of 1806, and the confirmation by Congress, was never public land
subj ect to donation for the use of schools; that the reservation of section sixteen for
the use of schools, could only refer to public lands proper, and could not attach to
lands embraced in private claims, which had previous to, and at the time of such
donation been claimed by individuals, and reserved by Congress to satisfy those
claims. But the court construed the proviso reserving such lands from sale as
neither declaring or importing a final and permanent divestiture or any divestiture
whatever of the title of the United States, but merely a temporary arrangement for
the purpose of investigation, leaving the title in the government.
Then speaking of the grant to the State of equivalent lands, where section sixteen
had been sold or otherwise disposed of, the court say:
"Sale, necessarily signying a legal sale by competent authority, is a disposition
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final and irrevocable of the land. The phrase 'or otherwise disposed of' must signify some disposition of the property equally efficient,and equally incompatible with
any right in the State present or potential, as deducible from the act of 1820,and
the ordinance of the same year."
The court therefore held that the reservation from sale of the lands within the
limits of the private land claim, did not prevent the title of the State from attaching to the sixteenth section specifically.
To the same effect is the ruling in the cases of Cooper v. Roberts (18 How., 173);
Beecherv. Wetherby (95 U. S., 517); Buttz . Northern Pacific R. R. (119 U. S., 55).

The principle announced in the cases cited as controlling the grant for school purposes, is alike applicable to the grant of September 28, 1850, granting to the State
all of the swamp and overflowed land which shall remain unsold at the date of the
grant; which inclnded all land of the character specified, owned by the United
States at the date of the act, although they may at that time be reserved from sale,
or set apart for some temporary use of the government.
.

From your report it is clear that, if any reservation was ever made
on account of the Arredoudo grant, it did not amount to a disposition
of the lands. It was at best an approximate location of the claim, and
never acquired that fixity of character or definiteness of location as
would amount to a disposition of the land included thereby.
Its effect upon the. swamp grant must have been considered at the
time of the approval of the list under consideratibn, and, after the
lapse of so many years, I should hesitate to disturb the adjudication
then made, unless it was clearly shown that the action then taken was
without authority of law.
I have therefore to direct that patent issue upon the approval heretofore given.

DESERT LAND ACT-RESIDENT CITIZEN.
INSTRUCTIONS.

The phrase, "resident citizen of the State or Territory in which the land sought to
be entered is located," as used in the desert land act, amended March 3, 1891,
should be construed to embrace allpersons living in such State or Territory and
entitled to protection i the exercise of civil rights, without regard to their
political rights, and must be read in connection with the provisions of sections
one and seven of said act.

Secretary Noble to the Comimissioner of the General Land Office,June 22,
1892.
By letter of February 27, 1892, you ask to be advised of the views of

the Department upon the provision of section eight of the act of March
3, 1877 (19 Stat., 377) as amended by section two of the act of Mareh

3 1891 (26 Stat., 1095) that Ino person shall be entitled to make entry
of desert land except lie be a resident citizen of the State or Territory
in which the land sought to be entered is located."
The amendment made by the act of Mardi 3, 1891, consisted of the
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addition of five sections numbered four to eight inclusive, and in order
to arrive at a satisfactory conclusion as to the point referred to by you,
it will be necessary to consider the whole act as it now stands.
Section one provides " that it shall be lawful for any citizen of the
United States, or any person of requisite age ' who may be entitled to
become a citizen, an d who has filed his declaration to become such," to

file a declaration that he intends to reclaim a tract of desert land, etc.
This is the only provision or requirement as to citizenship found in the
original act.
Section seven of the act as it now stands provides that at any time
after filing the declaration, and within the period of four years thereafter, upon the applicant making satisfactory proof of reclamation and
cultivation "and that he or she is a citizen of the United States," and
upon payment, as required, a patent shall issue.
In section eight is found the provision quoted in your letter as follows:
and no person shall be entitled to make entry of desert land except he be a resident
citizen of the State or Territory in which the land soughf to be entered is located.

These quotations contain all that is said in this law, as it now stands,
upon the subject of citizenship. There is at least one proposition as to
which there can be no dispute, that is, that the applicant must, in his
final proof, show himself to be a citizen of the United States. I can
not, however, entirely agree with you that it is now required
that a party, at the time of malinig application to enter desert land, most be a citizen of the United States, and have his permanent residence in the State or Territory
where the land songht to be entered is located, without regard to the length of tiue
he may have been residing in the State.

This construction would, in effect, nullify that part of section one
which declares that one who may be entitled to become a citizen of the

Inited States and who has filed his declaration to become such may file
an application to make an entry andersaid act, and such a result should
be avoided if possible. Effect should be given to every part of this law
unless there be provisions so contradictory as to render this impossible.
I do not find in these two provisions that degree of repugnance that
would require a construction disregarding either of these provisions.
The proper construction seems to be that the eighth section specifies
another qualification or attribute that must belong to one to entitle

him to file his application under this act. If the provision found in
section eight had been inserted in section one, where it might very
properly have been placed, it would have had the same effect on the
provisions of said section as it now properly has.

That section would

then have read as follows:
That it shall be lawful for any citizen of the United States, or any person of requisite agre "who maybe entitled to become a citizen, and who has filed his declaration
to become snch," and who shall be a resident citizen of the State or Territory in which
the land sought to be entered is located, etc.
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So far as said provision in section eight affects the question as to the
qualifications of those who may file a declaration of intention to reclaim
a tract of desert land, it should be given the same effect as if it had
been found in section one of said act.
Said provision being placed where it is in this act must be read also
in connection with that part of section seven reciting the facts required
to be shown in final proof. The requirements as to personal qualification would then be as follows:
That he or she is a citizen of the United States and a resident citizen of the State
or Territory in which the land sought to be entered is located.

It remains then to be determined what is meant by the added requirement that one seeking to acquire title to a tract of land under the provisions of this act must show both at the date he files his declaration
of intention to reclaim and at the date he offers final proof that he is
"a resident citizen of the State or Territory i which the land sought
to be entered is located." In determinig this point we may properly
take into consideration not only all parts of the act i qu estion and its
scope and purpose, bat also all other acts relating to the same subject.
In this connection it may be said that statutes forming the general
system of laws regulating the disposal of the public domain are to be
considered in pari materia and are to be construed accordingly. Daniel G. Tilton (S L. D., 368).

Under those laws which require a settlement on the land the title to
which is sought to be acquired, the claimant must of necessity be a resident of the State or Territory in which the land is located. But a
claimant under one of those laws is not required to show that he is a
citizen of sueh State or Territory in the sense that he has a right to
exercise political functions. No more should be required in this particular of claimants under this law now under consideration than of
one under those laws requiring settlement, unless the language used
is clearly and absolutely indicative of an intention on the part of Congress to require something more. I do not find in this act language
indicating such an intention, but it is, in my opinion, clear that Congress intended to place claimants under this law in exactly the same
position in this particular as claimants under those laws requiring settlement. You say "it has been suggested that a party qualified to exercise the elective franchise in any State or Territory might be considered
a 'resident citizen' of that State or Territory." I agree with you that
such a construction should not be adopted. It would shut out from
the benefits of this act women in those States where the right of suffrage has not been conferred upon them, and it would also debar those
who may be citizens of the State in the sense of being inhabitants
thereof and entitled to participation in civil rigbts, but who are not
electors or entitled to exercise political functions.
The fact that the word citizen does not always have the same signifi-
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cance has been frequently adverted to by the courts. Thus in The
Dred Scott case (19 How., 393-422) we find the following language:
Undoubtedly, a person may be a citizen, that is, a member of the community who
form the sovereignty, although he exercises no share of the political power, and is
incapacitated from holding particular offices. Women and minors, who form a part
of the political family, cannot vote; and when a property qualification is required
to vote or hold a particular office, those who have not the necessary qualification
can not vote or hold the office, yet they are citizens.

In the case of United States v. Cruikshank
court defined citizens as follows:

(92 U. S., 542-549) the

Citizens are the members of the po]itical community to which they belong. They
are the people who compose the community, and who, in their associated capacity
have established or submitted themselves to the dominion of a government for the
promotion of their general welfare and the protection of their individual as well as
their collective rights.

After quoting this definition, in the case of Boyd v. Thayer (143 U-

S., 135-158)the court said:
There is no attempt in this definition, which was entirely sufficient for the argument, to exclude those members of the State who are citizens in the sense of participation in civil rights, though not in the exercise of political fuietions.

In Baldwin v. Franks (120 U. S., 678-690) it was said:
In the Constitution and laws of the United States, the word ' citizen' is generally,
if not always, used in a political sense to designate one who has the rights of privileges of a citizen of a State or of the United States. . . . But it is also sometimes
used in popular language to indicate the same thing as resident, inhabitant, or
person.

It was held that the word was not used in the law then under consideration in this latter sense, because all the surroundings indicated
that it was intended in its political sense. None of the surroundings of
the law now under consideration indicates that the word was used here
in its political sense, but all support the theory that it was used in its
wider and broader sense. To restrict it to the narrower meaning would
be to render the law unequal in its application in the different States,
and inharmonious with the whole system of land laws.
It may be said that if the construction indicated herein be given the
word " citizen," the word resident is superfluous and adds nothing.
That objection would, however, be equally forcible if the word

"

citizen"

be given the other definition.
After a full and careful consideration of this matter, I have concluded
that the phrase " resident citizen of the State or Territory in which the
land sought to be entered is located X should be construed to embrace
all persons living in said State and entitled to protection in the exercise of civil rights without regard to their political rights, and mist be
iead in connection with the provisions of sections one and seven of said
act, as hereinbefore indicated.

,-
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LAND.

WARREN ST AL. V. STATE OF COLORADO.
The title to school land passes to the State without patent or certificate, at the date
when the grant takes effect, and to except lands therefrom, on account of coal
alleged to be found therein, it is necessary to show the existence of such mineral
in sufficient quantity to add to the value of said lands and justify expenditure
for its extraction, and that such fact was known when the grant took effect.

Secretary Noble to the Comitssioner of the General Land Office June
22, 1892.

I have considered the cases of M. V. Warren and J. M. Burkhart v.
The State of Colorado and the Trinidad Coal and Coking Company,
intervenor, on appeal by the former from your office decision of October
30, 1889, rejecting their applications to purchase the E. 4-of Sec. 36, T.
33 S., R. 64 W., Pueblo, Colorado, land district.

The record shows that on June 8, 1887,Burkhart applied to the local
officers to purchase the NE.

of said section, under section 2347, of the

Revised Statutes, and on July 7, 1887,Warren likewise applied to purchase the SE. J-of said section.
: The local officersrjected both applications on the ground that the
land described in said applications was not subject to sale by the United
States, because it had passed to the State of Colorado under the grant
for school purposes, made in the act of Congress providing for its admission into the Unioa as a State. Burkhart and Warren appealed,
ffice on the 2d day of November, 1887, modified

and thereupon your

the decision of the local officers by ordering hearings to be had to determine whether said land, "was known to be mineral prior to the
admission of Colorado into the Union, to wit: August 1, 1876, and
chiefly valuable for coal."

A hearing was accordingly had at which the parties appeared; the
applicants in person and by counsel, the State of Colorado by its
attorney-general, and the Trinidad Coal and Coking Company as an
intervenor, claiming title to the land in question nder a purchase
from the State of Colorado.

It was agreed by all of the parties in interest, that the testimony
taken should apply to both cases, and that the cases for the purposes
of the trial, should be consolidated, and tried as one case.
The State claimed
*

F

That said land was donated, granted and confirmed to the State of Colorado in aid
of the support of common schools of said State, and for the creating of a fund for
that purpose by act of Congress, approved March 3, 1875. That Colorado became a
State August 1, 1876,and accepted said grant and donation of said land for such purpose, and made due selection thereof, at or about said time, as agricultural land, and
had ever since by her or her grantees,-held control and possession of the same. That
said land at the time of said grant as well as at the time of the admission of Colorado
into the Union, was not known to be coal land nor chiefly valuable as such, but on
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the contrary, said land was at said time, and as this protestant is. informed and believes is now agricultural land known as and chiefly valuable as such, and hat the
same could not have been then, and cannot be now profitably worked for coal or
any other mineral whatever.

The State further protested,
Against the right or power of any department of the Government, save the judicial and the courts thereof of this State and the United States, to take jurisdiction
over said matter and to determine the right, title and interest of the State of Colorado or her grantees in and to said land.

From the evidence itroduced

before them the local officers found

that:
Nothing in our opinion should disturb this peace and security of the grant, but
the most indubitable proof that the land at date thereof was valuable coal land and
generally known as such. WVefind that the evideue6 fails to establish that fact and
therefore recommend that the applications of the contestants to purchase said tracts
he not allowed.

Burkhart and Warren appealed.
On the 30th day of October, 1889,your office affirmed the judgment
of the local officers. Jurklhart and Warren again appeal. They specify
errors as follows:
First. In not finding and holding that the land involved is in aneconomic, as well
as in a geological sense, coal land.
Second. In not finding that the land in question contains valuable, working deposits of coal.
Third. In not finding, from the evidence, that the land in question was known to
contain valuable, working deposits of coal at and prior to the admission of Colorado
as a State on August 1, 1876.

Fourth. In finding that the State, and intervener, have satisfactorily established
the fact that there was not on the land, on the 1st of August, 1876, a known coal
mine capable of being profitably worked for its product, so as to make the land valuable for coal mining.
Fifth. In not finding that the plaintiffs have satisfactorily established the fact that
there was on the land in question, on the first of August, (sic) 1886, a known. coal
deposit capable of being profitably worked for its product, so as to make the said
land valuable for coal mining.

The fourteenth section of the act of February 28, 1861 (12 Stat., 172),

providing a temporary government for the Territory of Colorado provides:
That when the land in said Territory shall be surveyed, under the direction of
(the) government of the United States, preparatory to bringing the same into market,
sections numbered sixteen and thirty-six in each township in said Territory shall be
and the same are hereby reserved for the purpose of being applied to schools in the
States hereafter to be erected out of the same.

This is clearly a reservation of the specified sections taking effect
upon surveyed land upon the day of its passage. The township in
which the lands in question are situated was surveyed on the 1st of
October, 1869,and a plat thereof was approved by the Surveyor-General of Colorado December 1, 1869, and received at your office on the

16th of that month.
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On the 3rd day of March, 1875, Congress bassed the act enabling the
people of Colorado to form a constitution and State government and for
her admission into the Union, (18 Stats., 474). The seventh section of
said act provides:
That sections nmbered sixteen and thirty-six in every township, and where snch
sections have been sold or otherwise disposed of by any act of Congress, other lands
equivalent thereto, in legal subdivisions of not more than one quarter section, and
as contiguous as may be, are hereby granted to said State for the support of common schools.

The fifteenth section provides: " That all mineral lands shall be excepted from the operation and grants of this act."
Colorado was admitted as a State on the first day of August, 1876,
by proclamation of the President (19 Stats., 665), and subject to the
exceptions contained in the seventh and fifteenth sections supra, the
grant became effective on that date as to all surveyed lands.
The case has been elaborately argued here, both orally and in print.
Many questions not properly embraced in the record have been dis-cussed by counsel, among them it is urged that the discovery of valuable minerals at any time subsequent to the State's admission will
defeat her right to the land under said grant. If this question ever
was in the controversy, it was wvhenthe case was appealed by Burkhart and Warren to your office,from the decision of the local officers
rejecting their applications; and your officeat that tine-November 2,
1887-passed directly upon the point as follows:
The grant to the State of Colorado toolk effect as regards surveyed lands August
1, 1876,by virtue of the President's proclamation and was decided by this officein
the case of the townsite of Silver Cliff i. The State of Colorado; see Copp's U. S.
Mineral Lands, 2d Ed., page 261. Therefore the section in question having been
ascertained by survey long prior to the admission of the State into the Union, the
question in this case is whether the land applied for by W1farren
was known to be
mineral in character prior to the latter date.

There was no appeal from this decision and it became final and binding on all the parties. Rule of Practice 112.
While it is true that the Department might by virtue of its supervisory authority correct any error apparent in the record, yet there is
no such error in your decision of November 2, 1887; see Davis v. Weibold, 139 U. S., 507i Colorado Coal Co. v. United States, 123 U. S.,
307; Abraham L. Miner (9 L. D., 408).

I content myself by merely referring to this question because it has
been critically argued on both sides just as if it was actually involved
in the. case. I conceive it to be the duty of the Department to decide
this case, as all others appealed here, upon the record as presented by
the parties. It will be perceived that the errors assigned really relate
to questions. of fact and not of law. The evidence is voluminous and
very conflicting as to whether the lands in question were valuable coal
lands, and known to be such prior to the first day of August, 1876;
the local officers fotnd from the evidence introduced before them that
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they were not such in character, and dismissed Burkhart's and Warren's applications to purchase under the coal law. Your office con-

curred with the local officers; in such cases, as to questions of fact,
the general rule is to accept the decisions of your office and the local
officers as conclusive; Finan v. Palmer et al. (11,L. D., 321); Cleveland
v. North (11 L. D., 344); Conly v. Price (9 L. D., 490).

I discover no reason for any departure from this rule in the ease at
bar. In view of the importance of the case, I have carefullyexamined
the evidence and I find the facts to be substantially as set out in your
office decision.

The fact that this land lies in what is known as the Coloradocoal fields,
which includes about two thousand five hundred square miles, in which
there is probably not more than one hundred square miles of land valuable for coal, and the further fact that there are valuable coal deposits in the vicinity of these lands, do not prove these lands to be coal
lands within the meaning of the law. In Commissioners of King's
County v. Alexander et al. (5 I. D., 126), the rule was correctly stated

by Secretary Lamar:
That the proof of the mineral character of the land must be specific and based
upon the actual production of mineral; that it is not enough to show that neighboring or adjoining lands are mineral in character, and that the lands in controversy
may hereafter develop minerals to such an extent as to show its mineral character,
but it must be shown as a present fact that the lands are mineral, and this must
appear from actual production of mineral and not from a theory that the lands may
hereafter produce it.

Citing Dughi v. Harkins (2 L. D., 721) and other authorities. This
has been followed since by the Department.
John Downs (7 L. D., 71).
In Deffeback v. Hawke (115 U. S., 404), it is said:
We say "land known at the time to be valuable for minerals," as there are vast
tracts of public land in which minerals of different kinds are found, but not in such
quantity as to justify expenditures in the effort to extract them. It is not to such
lands that the term "mineral" in the sense of the statutes is applicable.

In Colorado Coal and Iron Co. v. United States
is said (page 328),

(123 U. S., 307), it

It is not sufficient, in our opinion to constitute " known mines" of coal, within the
meaning of the statute, that there should merely be indications of coal beds or coal
fields of greater or less extent and of greater or less value, as shown by outcroppinlgs. . . . The question must be determined according to the facts in existence
at the time of the sale. If upon the premises at that time, there were not actual
"known mines" capable of being profitably worked for their product, so as to make
the land more valuable for mining than for agriculture, a title to them, acquired under the pre-emption act can not be successfully assailed. See also Sullivan . Iron
Silver Mining Co. 143 U. S., 431, and Iron Silver Mining Co. . Mike and Starr Gold
and Silver Minling Co. 143 U. S., 394.

The grant to Colorado of the sixteenth and thirty-sixth sections includes all kinds of lands except mineral lands so that upon principle all
lands embraced in said sections except mineral lands would pass to the
State by the grant, the same as agricultural lands pass by sale under
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the pre-emption law. No patent or certificate was necessary to pass
then to the State, if they were not mineral in character.
In Davis v. Weibold (139 U. S., 507), it is said: (page 519)
The exceptions of mineral lands from pre-emption and settlement and from grants
to States for universities and schools, for the construction of public buildings, and in
aid of railroads and other works of internal improvement, are not held to exclude all
lands in which minerals may be found, but only those where the mineral is in suffieient qantity to add to their richness and to justify expenditure for its extraction,,
and known to be so at the date of the grant.

Applying these principles to the case at bar, it is clear that the evidence fails to prove the mineral character of the land in question at or
before the first day of August, 1876. It is urged that to affirm your
office decision will be tantamount to overruling the case of Central Pacific Railroad Co. et al. v. Valentine (11 L. D., 238). This contention is

not sound. The Valentine case, in so far as it has any application,
tends to support the conclusion reached in this case. The judgment
appealed from is affirmned.
PLACER MVINING CLAIM-KNOWN

LODE.

GROSFIELD v. NIGGER HILL CONSOLIDATED MINING CO.
A placer entry made for the purpose of securing title to lodes and veins known to

exist in the land so entered is in violation of law and must be canceled.

Secretary Noble to the Commissioner of the General Land Office,June
.22, 1892.

On May 8, 1884, the Nigger Hill Consolidated

Hydraulic

Mining

Company, by John errrnan, its president, filed application for patent
for its placer mining claim designated as lot No. 391, and situated in
Rawling Mining district, Lawrence County South Dakota, containing
sevenby-two acres.

In the application no exclusion Was made of any conflict with any
lode claim, and during the period of publication no adverse claims nor
protests were filed; consequently

on July 22, 1884, said company made

mineral entry No. 174 of said lot 391.
On July 16, 1888, Emund

Grosfield filed a protest against said entry

and the issuance of a patent thereon, alleging in substance that he is
part owner in the Gray Eagle, U~ncleSam, Baltimore, Yankee, Brooklyn, Bangor anadPortland lode claims bearing tin, and that some portion of each lies within the boundaries of said placer claim. Also, that
there are a number of other lode claims conflicting with said placer,
referring to the Washington, Steptoe, Rattler, Chester, Foxtail, Cleave
land and others; that many of said lode claims were located in 1877for
gold, and after tin was discovered in 1883 were re-located and new discoveries made.

Protestant assigned as a reason why no adverse claims had been made
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during the period of publication; that various officers of said company
promised protestant and other lode owners that if no adverse claims
were filed, the company would take patent with fll reservations of all
lode claims.

A trial was had on these charges, and after considering the evidence
submitted the register and receiver held that the Steptoe, Uncle Sam,
Chester, Baltimore, Rattler, Giant Cleaveland and Portland lode
claims, were i conflict with the placer claim, and that they were known
lode claims prior to the placer application. They therefore recommended
the caicellation of the placer entry to the extent of the conflicts with
said lode claims. The mining company appealed from the finding of
the local land officers to your office.

On April 26, 1890,you considered the case and held the placer entry
for cancellation only to the extent of the conflict with the Yankee and
Steptoe lode claims.

An appeal has been taken from your decision to this Department.
The maps on file in this case show that the following named lode claims

are in conflict, in whole or in part, with the placer claim of the Nigger
Hill Consolidated iydraulic Mining Company; the Centennial or Bertha, Uncle Sam, Yankee, Boston or Baltimore, Portland, Washington,
Bangor, Brooklyn, Fox Tail, Modoc Chief, Crow, Dog, Lula, O'Brien

* Fraction, Bear Fraction, Grey Eagle, Dexter, Rosa, Steptoe, Rattler,
Chester, Peck Fraction, Mace, Eureka, Mary Ann and Del Norte.
The great volume of evidence makes it inconvenient to apply the particular parts thereof applicable to particular lodes named.
The Steptoe was located December 6, 1883; Baltimore (Boston) lo-

cated July 26, 1883; Chester located June 24, 1882; Rattler located
July 26, 1883; Portland located July 3, 1877; Morning Star located
August 17, 1S3, relocated as Cleveland on February 2, 1885; Uncle
Sam located August 1, 1883; Yankee located August 12, 1883. The
Modoc Chief, Crow Dog, and Lnlu located prior to May 8, 1884, but

as they are now patented there is no conflict of ownership in reference
to them. It may be asserted here that the placer claimant in its application did not mention their existence, nor that any of the locations existed. Said claimant is therefore estopped from asserting any ownership thereover by means of its entry and application. Its title to the
last named three lodes rests on the purchase thereof from the rightful
owners.

The evidence in this case, taken as an entirety, shows that the land
covered by the placer entry is of but little value for placer mining, and
that while many lode locations have been made on this ground in the
past, it wasnot until 1883 that the lodes had any great value. Many
of these old locations made between 1860and 1880had been practically
abandoned, not because gold was not found in the form of quartz veins
and lodes, blt because with the facilities at hand they could not be
made to produce profitably.

The same may be said of placer mining.
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Many of the owners of placer claims in these gulches could not
make fair wages by placer mining. The mining properties situated
along these gulches and included in this placer application, were not
of much value, but in 1883tin was discovered. This gave to the properties a prospective value. Specimens have been taken to Cornwall,
England, by the present owner of the placer entry and others, and being assayed there have been shown to produce tin in quantity and
quality to compare favorably with the best tin mines in the world. It
cannot be doubted, if the evidence in this case be true, that these tin
mines are capable of being profitably worked for their product. Tinore appears in croppings on the surface of theground, and is also found
in ledges and veins beneath the surface according to the testimony.
In view of all the facts in this case, it seems clear that the placer
patent is sought for the purpose of securing title to this land, not for
placer mining, but for the lodes contained therein. Nothing is clearer
than that the proprietor of the placer claim regards the property
as valuable because of the tin it contains. He knew of the existence
of this tin ore before he applied for the placer patent, b ut whether lie
knew it or not, it was known in 1883, and has been known since. The
tin does not appear in the form of placer but is found in veins and lodes.
The placer claimant is already the owner of several of these lode claims
procured through purchase and all, or nearly all, of the assessment
work that has been done on the placer claim has been done in the way
of quartz mining and prospecting.
The evidence shows that thefollowing lode claims located subsequent
to the placer application, include within their respective boundaries
known lodes and veins of tin, and that the existence of such was known
prior to and at the date of the application for placer patent, to wit:
O'Brien Fraction Peck Fraction, Rosa, Bear, Fraction, Grey Eagle;
Fox Tail, Brooklin, Bangor, Washington and Centennial.
Said placer entry should be canceled.
Your jndgment is accordingly modified.
PRE-EMPTION'FINAL PROOF-EQUITABLE

ACTION.

NANCY,J. CREAIS.
Pre. emption final proof, made up of testimony executed before an officernot authorized to take the same and supplemental evidence taken outside of the State in
which the land is situated, may be accepted with a view to equitable action
where the physical condition of the claimant prevents the submission of further
proof in regular form, and good faith is apparent.

First Assistant Secretary Chandlerto the Commissionerof the General
Land

Office, June 23, 1892.

The land involved in this appeal is the SW. 4 Sec. 8, T. 5 S., R. 42
W., 6th p. i., Akron, Colorado, land district.

The record shows that Nancy J. Crews filed pre-emption declaratory
statement on said tract April 1, 1887. By your letter of May 12, 1887,
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the township was suspended from disposal by reason of alleged inaccuracies in the survey. The claimant, apparently, ignorant of this
order, made application to the local officers then in Denver to make
publication and offer final proof. The application was granted, publication ordered and July 24, 1888, set for taking said proof, before the
local officers at Denver. Pursuant to published notice the claimant
and her witnesses appeared at the local office on said day and offered
her proof, the register and receiver declined to take the same for the
reason that the township had been suspended. She then went to a
notary publicbefore whom she and her witnesses made proof on the regular blank provided for that purpose. The proof thus made was then
tendered the local officers but was refused for the reason that " said
tract of land having been withdrawn by the Department, this office is
not allowed to accept ay proof upon any lands embraced within the
limits,"1 etc.

Claimant appealed from this decision, and you by letter of October
26, 1888, affirmed said decision.

She again appealed to this Depart-

ment, where it was decided on February 8; 1890,that "in the present
condition of this record I am unable to determine whether claimant is
entitled to prove up on said land " and a report was called for from you,
showing the reasons for the withdrawal, and whether it was still in
force. As a result of this inquiry, it was ascertained that the land bad
been re-instated by letter of June 20, 1889,and by letter of June 17,
1890, you directed the local officers, as follows:
In view of the acceptance of the new survey the case is herewith returned for
proper disposition, and in this connection you are directed to proceed with all proper
dispatch to adjust this claim, as the laimant is suffering from error for which she
was in no way responsible. She will of course be required to make proof according
to the law and regulation.

It appears that claimant, through her attorney, then requested "instructions as to whether or not entry shall be allowed upon the proof
heretofore made."

This resulted in a decision (12 L. D., 560) holding

that "' Pre-emption final proof can not be accepted where the final affidavit is made before a notary public."-

The claimant then filed a petition in the local office, dated July 14,
1891, asking to be allowecl to make her final proof and affidavit before

the clerk of the county court of Wayne county, Illinois, and that of her
witnesses before the local officers at Akron.- In her petition it is said:
And claimant would further represent that she was in no wise responsible for the
-withdrawal of said land from entry or the refusal of the register and receiver aforesaid, to hear the testimony she offered in said case.
And that she has continued the cultivation and improvement of said land to the
present time.
Claimant at this time (July 24, 1888) was past sixty-two years of age, in verypoor
health and subject to a species of falling fit, and it was deemed extremely dangerous
by her physician and relatives for her to remain alone upon said claim; and on the
following August, she was removed to the residence of her son L. E. Crews where
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she was stricken with paralysis on or about April 10th, 1889. Since that time she has
been absolutely helpless and she is now under the care of her daughter, M. E. Sharp
in Wayne county, Illinois, and is totally unable to appear before the register and.
receiver of the United States Land Officeat Akron, Colorado.

The statements in regard to her physical condition are corroborated
by the affidavits of members of her family and her physicians. The
local officers referred this petition to you with the request that the
prayer be granted. You by letter of July 18,1891,refused to grant her
request, whereupon she prosecutes this appeal.
In the absence of any adverse claim to this land the only question
here is simply one for the action of the Department to permit the claim- ant to make her final proof and entry. There is no question as to her
good faith or her honest endeavor to comply with the law, and her subsequent misfortunes should not, under the circumstances prevent her
from perfecting her entry.
You will, therefore, instruct the local officersto accept the final proof
of claimant and to permit her to make final entry and if any further
affidavits of claimant are required for this purpose they may be taken
before the clerk of the county court of Wayne county, Illinois, Rebecca
C. Williams (6 L. D., 710); William

. Bowman (7 L. D., 18). When the

final entry shall have been completed the local officers will return all
the papers to you, and you will refer the same to the board of equitable
adjudication for final disposition.

Your decision is thus modified.

PRACTICE-SERVICE OF NOTICE-JURISDICTION.
DAVISON v. BATTIE.
A case should be dismissed where it has once been continued in order that service
of notice may be perfected and the contestant refuses and neglects to secure
proper service.
A defendant who enters formal objection to the jurisdiction of the local officedoes not
-waive his right to be heard thereon by subsequently taking part in the proceedings before said office.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,June 25, 1892.

I have considered the appeal of Thomas Davison in case of himself
against George D. Beattie from your decision of March 18, 1891, dis-

missing his contest against the timber culture entry of Beattie for the
NW4, Sec. 17, T. 108 N., R. 61 W., Mitchell, South Dakota, land dis-

trict.
This entry was made April 25, 1884, and on May 5, 1888, Davison at-

tempted to initiate a contest against it. He filed an affidavit of con7
test, and notice was issued thereon fixing the hearing for July 15, 1888
14561-vOL. 14
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On May 10,1888, Davison filed an affidavit for service by publication

in which he set out "that he has made due and diligent search and inquiry for the whereabouts and address of Claimant," but does not set
out anything that he did, nor any fact to show diligence, as required by
rule 11.
On June 27, 1888, he appeared and filed another affidavit in which he

stated that he was the contestant in the case,
that the notice has been posted on the land and dly advertised, brlt he this day
learns that by an oversight the register's notice has not been sent, that he has still
been unable to learn the whereabouts of said Beattie and can not get personal service since, and therefore asks that the hearing be postponed to enable him to get
service.

The affidavit was noted by the officers " Publication granted and ase
continued to August 17, 1888, 9 a. i."
On the 27th of June, a notice was published

accordingly, and on

August 17, the adjourned day for hearing, the attorney of Davison
appeared and filed his affidavit stating that his client and his witnesses
resided about forty miles from Mitchell; that they were busy harvesting and could not attend the hearing and he asked a continuance nntil
September 12, 1888,which was granted, the claimant being in default.
On September 12, the contestant and his attorney appeared and an
attorney entered special appearance for Beattie for the purpose of moving to dismiss, which motion was based upon the facts appearing on
the face of the affidavit for service by publication that it did not state
any act that constituted diligent search and inquiry, etc., as required
by rule 11, Rules of Practice;

(2) that a Copy of the notice was not

mailed by registered letter to the last known address of the claimant,
as required by rule 12 (14) Rules of Practice.
This is supported by an affidavit of one Silsby who, among other

things, avers that Davison knew the address of Geo. D. Beattie, and
further that he knew that Edward W. Beattie, brother of George, was
the agent of George for the care and management of the land in controversy, and that Davison knew his address.
This motion was overruled by the local officers, and the case was then

continued to November 7, 1888,they say " to allow the contestant an
opportunity to cure the defects in his papers and perfect his service."
A notice of the contii-mancewas given by publication. Nothing appears
to have been done to obtain service.

No new affidavit or publication

was made under this ruling and order.
The contestant, on September 14, 1888, filed what he called an " at-

taching" contest affidavit, and desired to try the case on his former
affidavit, and if he should fail, then to try it on this new affidavit.
The local officers held that this was improper; that it could not be al
lowed as an " attaching contest," but that it might be considered as an
amended affidavit or amendment to the original, to which the contestant objected, and refused to so hear the case.
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On November 7, 1888, the contestant appeared with his attorney and
witnesses, but he having made no further effort to obtain service on
the claimant, the attorney of claimant appeared specially and renewed
his motion to dismiss, and insists that the contestant has not complied
with the order or the permission to cure the defects in his papers or to
obtain service of notice, and that no service has been made on the
claimant, and that he is not in court. This motion was overruled, and
after noting exceptions and appealing therefrom, the attorney of claimant proceeded to cross-examine the witnesses and to try the case. The
local officers, on the testimony furnished, recommended the cancellation of the entry, from which, as well as from the rulings and orders of

the register and receiver the claimant appealed.
You, on March 18, 1891, held that the affidavit for publication was

insufficient; that the rules and regulations had not been complied
with; that the local officers had no jurisdiction of the person of claimant, and that they erred in assuming jurisdiction. You reversed their
decision and dismissed the contest, from which the contestant appealed.
Four assignments of error are made. The third assignment virtually
admits that the local officers erred, but appellant says you erred "in
holding that the contestant lost his rights by the error of the local
office, even if it be conceded that the office did err." The assignments
are substantially that you erred in the law of the case.
The papers are all before me, and the action of the officers on each is

endorsed thereon. The error made by the local officers was not in refusing to dismiss the case and in granting the continuance "to allow
the contestant an opportunity to cure the defects in his papers and
perfect service," as stated by you. This could not work any injustice
and was not a final order or judgment, but they allowed a publication
on an insufficient affidavit, and when attention

was called to it, and

the continuance was granted, the contestant refused to makceservice
on contestee or to do anything further toward perfecting service. Then
the local officersproceeded to a hearing when they had no jurisdiction
of the party defendant. They say in their decision that on August 17,
1888, they called the attention of the attorney for contestant to the irregularity in his papers, in answer to which he said " he would take his
chances; that he did not believe an appearance would be made by
claimant at any rate." They further state in their decision that at the
continuance which was made that service might be obtained, " the attorney for contestant became very violent and abusive in his language
toward the register, demanding that he be allowed to put in his testimony at any rate." They further state that at the hearing they had
doubts about proceeding, and as to the correctness of their ruling, but
" The contestant's attorney was so positive as to the complete and legal
character of his service, and the regularity of the proceedings throughout, that we concluded to permit him to proceed to trial."

* It is said in the decision of the local officers that " the case then proceeded to trial, when the claimant put in a general appearance."- If a

692

DECISIONS

RELATING

TO THE PUBLIC

LANDS.

party objecting to the jurisdiction waives that objection and enters
his appearance, he cannot afterward, upon losing his case, fall back
upon his prior objections, but where a party puts himself upon record
as objecting to the jurisdiction, and his objection is overruled. he does
not lose his right by going to trial. It was said in the case of Waterhouse (9 L. D., 131) "nor did the subsequent

participation

of counsel

in the examination of witnesses after his motion to dismiss was overruled, in any way affect the force of his objection to the jurisdiction,"
citing Harkness v. Hyde (98 U. S., 476).

The claimant, upon the overruling of his motion to dismiss, immediately excepted and prepared his " bill of exceptions" presented his
appeal from the action of the local officers. This appeal thus prepared
could not oust the jurisdiction of the local officers. The refusal to dismiss was not a final order, but the appeal amounted to a " bill of exceptions," and upon final judgment he appealed and assigns as error (1)
the overruling of the motion to dismiss filed September 12, 1888; (2)
the overruling of the motion to dismiss filed. November 7, 1888. The

former ruling, as has been stated, and the continuance could not be
said to work injustice, but upon the neglect and refusal of the contestant to do anything toward perfecting service, the local officers should
have sustained the motion to dismiss. From the statements of the
local officersthey proceeded with the hearing against their better judgment simply because urged to do so by counsel for contestant, and the
claimant having entered his objection of record and insisted upon it
lost nothing by proceeding to contest the case on the hearing. In
Harkness v. Hyde (supra), the court said: "He is not considered as
abandoning his objection because he does not submit to further proceedings without contestation." "It is only where he pleads to the
merits in the first instance, without insisting upon the illegality, that
the objection is deemed to be waived." I am satisfied that the claimant did not intend to waive and did not waive his objection by his
action subsequent to the overruling of his motion. In fact, it is not
claimed by contestant that any appearance was entered or the objection
waived.

Your judgment dismissing the contest is affirmed.
RAILROAD GRANT-INDEMNITY-PRE-EMIPTION FILING.

NORTHERN PACIFIC R. R. Co. . BENTSON.
No Tights are secured under an indemnity selection of land ebraced
expired pre-emption filing of record.

within an un-

Seeretary Noble to the Commissioner of the General Land Office, June
27, 1892.

I have considered the case of the Northern Pacific Railroad Company
v. Erick Bentson, involving the SW. i of the SW. i, Sec. 17, and the
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NE. j of the -NE. -, Sec. 19, T. 54 N., R. 12 W., Duluth land district,
Minnesota, on appeal by the company from your decision of April 3,
1891, sustaining the local officers in rejecting the company's proffered

selection of said tract.
This land is within the forty miles, second indemnity belt, of the
grant for said company, on account of which a withdrawal was made
by letter of October 11, 1883, received at the local office October 15,
1883, and on November 10, 1883, the company applied to select this

tract, its application being rejected for conflict with the unexpired preemption filing, No. 2660, by John A. McKenzie, filed June 7,1882, alleging settlement March 15, 1882, from which action the company appealed.

On July 6, 1887, Erick Bentson, the present claimant, filed declaratory statement No. 4120,covering the tracts in question, alleging settlemedt June 28, 1887,upon which he made proof and payment, after
due notice by publication, and cash certificate No. 10,397issued thereon,
December

.3, 1888.

No action appears to have been taken upon the company's appeal
from the rejection of its application to select this land, until considered
in your decision of April 3, 1891, in connection with the entry by Bentson, when the rejection was sustained.
In its appeal to this Department, the company urges that it had a
right to select this land when its application was presented, subject to
the rights of the pre-emption filing then of record, and that its appeal
was a bar to the filing and entry by Bentson subsequently allowed.
The sole question for consideration is, as to the rights gained by the
company, under its selection presented for this tract while embraced in
the unexpired pre-emption filing by McKenzie, for, if the company
gained no rights thereby, the land was subject to the filing and entry
by Bentson.
It has been repeatedly held that the existence of a prima ficie valid
pre-emption filing at the date when the right of the road attaches excepts the land covered thereby from the operation of the grant. If such
a filing will defeat the attachment of rights under the grant, it is also
a bar to the selection of land for indemnity purposes, and the selection
in question was properly rejected.
It is a well established principle that the right acquired by an indemnity selection is dependent upon the status of the land at the date of
selection.

Missouri, Kansas and Texas R'y Co. v. Beal, 10 L. D., 504;

Hastings and Dakota R'y Co. v. St. Paul, Minneapolis and Manitoba
R'y Co., 13 L. D., 535.

In the last mentioned case the Hastings and Dakota Railway Company sought to select a tract already embraced in a selection by the St.
Pau], Minneapolis and Manitoba Railway Company, alleging invalidity
in the selection then of record, and asked that in the event that the
Manitoba Company is found not to be entitled to the same that the
Hastings and Dakota Railroad Company be then given the preference
'under its selection.
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it was there held that "this would be contrary to all practice, and
could only be granted upon the supposition that a selection is a con-

tinuing right, and will attach at any time whenever the land may become subject thereto, without regard to its condition at the date of its
presentation."
In the case of the Missouri, Kansas and Texas Railway Company v.
Trammel (14 L. D., 605), it was held that the continued settlement by
one Ard, under a filing which had expired long prior to selection,was
a bar to the selection of the tract so settled upon, and that a selection
made at that time did not hold the land as against Trammel, who subsequently applied to enter the same.
'Under these decisions it is plain that no rights were acquired by the
company under the selection made at a time when the land was claimed

under the pre-emption filing of McKenzie, uncanceled upon therecords
and unexpired, and as no further selection was made after the expiration of the time within which proof should have been made under the
filing, and before the settlement and filing by Bentson, the land in question was properly subject to his settlement and filing, and your decision
is accordingly affirmed.
RAILROAD GRANT-WITHDRAWA.L-AMIENDED XMAP-ESTOPPEL.
NORTHE RN PACIIC

R.

B. Co. v. FuSiE.

The relinquishment by the company of lands not included within a withdrawal ol
a map of amended general route, estops it from asserting any claim thereto under
the first withdrawal as against one who, relying upon such relinquishment, settles upon said land, although the action of the Department in accepting said map
may be subsequently held erroneous.

Secretary Noble to the Commissioner of the General land Office, June 277
1892.

I have considered the appeal of the Northern Pacific Railroad Company from your decision of May 7, 1891,rejecting its claii to the S. i
of NW. i and N. of SW. , Sec. 27, T. 27K., B. 6 U, Seattle, Wet
ington, and holding that said tract was subject to the homestead entry
of Virginius W. Funk, made July 1, 1884.
The tract in controversy is within the primary limits of the grant to
said company upon its branch line as definitely located, September 3,
1884.

Prior thereto-to

wit, on July 1, 1884,-Virginius W. Funk made

homestead entry of the tract, and, on December 5, 1890, he made final

proof, against which the company protested, contending that said tract
was not open to settlement and entry on July 1, 1884,having been
withdrawn for the benefit of said company.
You affirmed the decision of the local officers rejecting the claim of

the company, from which decision it appealed, assigning several grounds
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of errors, the substance of which is embodied in the third ground, as
follows,to wit:
Error not to have ruled that as the Department had decided that there was no authority for acceptance of an amended general route or withdrawal thereon, that the
withdrawal of 1879 was void and that the statutory withdrawal of 1873was and
always had been in full force and effect.

* This tract was included iu the withdrawal of lands made for the benefit
of this grant upon filing of map of general route, Auguast15, 1873; but,
subsequently, the company presented an amended map of general route,
which excluded this tract, and asked that such amended map be received in lieu of the map filed August 15, 1873. The amended map

was finally accepted, June 11, 1879,and the company then relinquished
all claim to lands within the withdrawal of 1873, which fell outside of

the withdrawal of 1879.
It is contended by the company that the Department having held that
there was no authority in law for the acceptance of an amended map
of general route or of the withdrawal of lands, that the withdrawal of
1879 was absolutely void and the withdrawal of 1873has always been
in full force and effect.
It is unnecessary to a decision of this case, either to admit or con-

trovert this proposition. Whatever may have been the effect of the
withdrawal of 1879,it can not affect the right of this defendant, which
does not depend upon the validity or invalidity of either withdrawal,
but upon the action of the company in asking for a second withdra wal

on amended general route, and the relinquishment and waiver of all
claim to the tracts that did not fall within the limits of said withdrawal,
upon which he acted in settling upon and improving the land.
The relinquishment of all claim to lands not falling within the withdrawal of 1879 estops the company from afterwards asserting a, right
or claim to lands falling outside of said limits as against a settler who
made settlement and improvement upon the faith of such relinquishment, although the action of the land department upon which the company acted may afterwards be declared erroneous or void.
Your decision in affirmed.
RAILROAD GRANT-SETTLEMENT

CLAIMlS-RELINQUI SrfMENT.

HUBBARD . NORTHERN PACIFIC R. E. Co.
The act of June 22, 1874,and Anugust 29, 1890,while offering inducements to railroad companies to relinquish lands on which entries or filings have been made,
leave them at liberty to relinquish or not, as they may deem best.

Secretary Noble to the Commissioner of the General Land Office,June 27,
1892.
Caroline F. Hubbard has appealed from your decision of March 19,

1891,affirming the action of the local office in rejecting her application
to file pre-emption declaratory statement for the N. E. i of N. E. i of
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See. 25, T. 21 N., R. 4 E., the S. of the S. W. 4 and the S. W. 4of the
S. E. 1 of Sec., 19, T. 21 N., R. 5 E., Seattle land district, Washington.

The ground of the rejection was that the tract was within the primary
limits of the grant to the Northern Pacific Railroad Compaiy, branch
line, and has been continously withdrawn since August 13, 1870;
within the limits of the withdrawal of the same date upon the general
route of the main line, but lies north of the terminus as established in
1875; within the limits of the withdrawal of August 20, 1873, upon the
map of general route of the branch line; within the limits of the withdrawal upon the map of amended general route of said line, filed June
11, 1879; and within the granted limits upon the definite location of
the branch line, filed March 26, 1884.

The records show no entry or filing for any part of the tract, and the
applicant alleges no claim, prior to her alleged settlement in 1883.
In her appeal she withdraws her application and waives all right to
a portion of the tract originally claimed by her, but persists in her claim
to the N. E. i of the N. E. I of See. 25, T. 21, N., R. 4 E., and contends

that-

By virtue of the act of June 22, 1874as amended by the act of August 29, 1890,she
is entitled to have the Northern Pacific Railroad Company relinquish to the government their claim to the said " forty " and she be allowed to make her filing on the
same nne pro tne.

The acts of June 22, 1874, (18 Stat., 194), and August 29, 1890, (26

Stat., 369), while holding oit inducements to railroad companies to relinquish lands upon which entries or filings have been made, leave them
at liberty to relinquish or not, as they may see fit. (See Circular of
November 1, 1890-11 L. D., 434.)

I do not see how the Department can do more than it has done in the
premises, hence, your decision is affirmed.
PRACTICE-AFFIDAVIT

OF CONTEST-CORROBORATION.

1ILLGEN

V. BEEZLEY.

An affidavit of contest against an entry is not required to be corroborated by more
than one witness.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office,June 28, 1892.

April 6, 1891,Joseph Beezley made cash entry, at The Dalles, Oregol Land Office,for the NW. and the N. of the NE. of Sec. 13,
T. 2 S., B. 13 B., under the 3d section of the act of September 29, 1890

(26 Stat., 496), alleging that he had settled on said tract of land on or
before January 15, 1886, and had been in full and peaceable possession
of the same ever since; that he settled upon the same expecting to get
title from the Northern Pacific Railroad Company, etc.
June 11, 1891, Henry M. llillgen filed an affidavit in the nature of a
contest in said officeagainst so much of Beezley's said cash entry as
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embraced the NT. i of the NE. i of said section, in which he stated, in
substance, that Beezley had not been in possession of said N. j of the
NE. 1 of said section as set forth in his entry affidavit; that, on the
contrary, he (illgen)

had been in such. possession and use of said N.

A, and was entitled to purchase the same under said act, and that the
purchase of Beezley of said N.

was in fraud of the rights of the con-

testant, and asked a hearing to determine his rights thereto.
No action seems to have been taken by the local officers, but the
papers and proceedings were forwarded to your office,and by your letter of July 21, 1.891,you denied Hillgen's application to contest, for the
reasolls:
1st. That his affidavit was corroborated by but two witnesses, while
the affidavit upon which Beezley's puchase

was allowed was also cor-

roborated by two witnesses, and 2nd, because "there is no showing by
Mr. Hillgen that he made any effort or ever attempted to enter under
said act of September 29, 1890,that portion of the land embraced in
Mr. Beezleyls entry, which he seeks to contest."
I find no authority or law for your action. Contests against entries

allowed are not required to be corroborated by more than one witness.
(General Circular of 1892,page 74.) This affidavit is corroborated by
two witnesses.

Your second objection, that the contestant has not shown that he
made any effort to enter, etc., is contradicted

by the record.

His ap-

plication to purchase under said act is in the record before me and was
made April 23, 1891. If your objection has reference to the circular of
March 31, 1891, (12 L. D., 308,) requiring applicants

to come forward

within sixty days and file in the local office a otice of the right of
purchase, intended to be claimed within the period named," the record
also shows that on said date he filed this required notice. He has
therefore complied with the law and circulars in all material respects.
You will direct a hearing on the affidavit of contest.
The decision of your office is reversed.
PRACTICE-APPEAL-INTERLOCUTORY ORDER.
BRETELL

V. SWIFT.

A decision of the General Land Officeholding insufficient the publication of notice
on which a mineral entry is allowed, and requiring new publication, is not an
interlocutory order, but the denial of a substantial right from which an appeal
will lie.
Secretary

Noble to the Commissioner of the General. Land Office, June
28, 1892.

I have considered the application of Joseph Swift for an order directing you to certify to this Department the proceedings in the above entitled case, and to suspend further action therein until this Department
shall pass upon the same.
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The record shows that the Sulphur Lode was located July 10, 1S90,
and application No. 581,for a patent was made March 5, 1891,at Rapid
City, South Dakota. The first publication of notice of said application
was made in the Deadwood Weekly Pioneer, March 12, and the last,
May 14, 1892. No adverse claim was filed.
On May 16, 1891, mineral entry No. 461, of said lode was made by
said Swift. On May 15, 1891, George E. Bretell filed an affidavit at
the local office that he was one of the owners of the Rochester Exten.sion lode in Lawrence county, South Dakota, a part of which is em-

braced i said mineral entry. That the north end of the Sulphur lode
is within two thousand feet of the southeast lie of the incorporated
limits of Lead City, in said county, where two daily papers were published, and more than two and a half miles from Deadwood, where the

Weekly Pioneer is published. That he did not know anything of the
filing of said mineral application until May 13, 1891. He therefore requested the local officers to suspend all action in the matter of said application until the same had been published in one of the Lead City
papers, that the owners of conflicting claims might have proper notice.
This affidavit was duly corroborated by others. By your letter of January 14, 1892, you called on the local officers for a report why said no-

tice was published in the Deadwood Weekly Pioneer.
By letter of January 18, 1892, the register reported that though in
an air line Lead City might be nearer to the claim than Deadwood, a
mountain intervened between the claim and Lead City, and that communication is much easier and quicker between the claim and Deadwood than between the claim and Lead City, and that greater publicity
was secured by publication in the Deadwood Pioneer. By your letter
of February 4, 1892,you held that the publication of said notice was
not in a paper "published nearest to such e
as required by section 2325 Rev. Stat., and Par. 34, of mining circular, and you directed
a new publication in a paper published " nearest to such claim," and
that a copy of such notice e posted in the local office. On February
29, 1892, said Swift filed in the local office an appeal from your decision
which, by your letter of March 15, 1892, you declined to receive on the

ground that this ase is analogous to that of Jennie M. Tarr (7 L. D.,
67) ill which it was held thatAn appeal will not lie from the action of the Commissioner of the General Land
Officerequiring a claimant to furnish an additional affidavit in support of his entry,
but only from his final action in the case upon the refusal or failure of the entryman
to comply with said request.

It is contended by the applicant that your decision of February 4,
1892,was not a mere interlocutory order, and does not fall within the
scope and theory of the said decision, and others of like character, cited
by you. Rule 81 Rules of Practice provides that,An appeal may be taken from the decision of the Commissioner of the General
Land Officeto the Secretary of the Interior upon any question relating to the dis-
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posal of the public lands and to private land claims, except in case of interlocutory
orders and decisions and orders for hearing or other matter resting in the discretion
of the Commissioner.

If the entry was valid the applicant is the equitable owner of the
mining ground, and the government holds the title in trust for him.
He has perfected his entry, and therefore "is entitled to apatent'' uder
section 2325, Rev. Stat.

This is certainly

a substantial

right.

You

held in effect that the applicants right to a patent was invalid by
reason of a defective publication of said notice. This was the determination of a substantial right, and therefore not an interlocutory
order. Youdecided that Swift was not entitled to a patent under the
circumstances.
If your decision is not appealable and a new publication be made in
compliance therewith, Bretell may file an adverse claim, and then if
suit be brought, the question whether Swift is entitled to a patent or
not would be taken from the Land Department and be relegated to a
court of competent jurisdiction, i which event, your decision would
prove to have been a final decision so far as the land department is
concerned of Swift's right to a patent.

When such a consequence is

liable to result from your decision, the refusal of an appeal therefrom,
is the denial of a right. I am of the opinion that Swift had a right to
appeal from your decision and that the appeal filed by him with the
other papers in the case should be certified to this Department.
His application therefor is granted.

RAILROAD GRANT-MINERAL CHARACTER OF LAND.
NORTHERN PAC. R. R. CO. V. CHAMPION CONSOLIDATED MINING C.
The discovery of the mineral character of land at any time prior to the issuance'of
patent therefor effectually excludes such land from the grant to the Northern
Pacific Company.

Secretary Noble to the Commissioner of the General Land Office,June 28,
189Z.
I have considered the case of the Northern Pacific Railroad Compa]ly
v. Champion Consolidated Mining Company, involving lands in sections 27 and 33, T. 6 N., R. 8 W., Helena land district, Montana, embraced in mineral entries-2929, May Lode; 2040, Lillie Lode; 2041,
Augusta Lode, and 2042, Champion Lode-made November 14, 1889.

Said sections are within the primary limits of the grant for the said
company, as shown by the map of definite location filed July 6, 1882
and were included in list No. 13, filed November 8, 1886.

In answer to a rule to show cause why said selection should not be
canceled, in so far as they conflict with the mineral entries before
named, the company responded: "the plot of definite location was
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filed July 6, 1882, whereas the above named lode claims were not dis-

covered or located until in 1883,1884,and 1885,"thus claiming that in
order to defeat the grant, the mineral discovery must have been made
prior to the date of the definite location of the road.
Your decision held the selections for cancellation, upon the authority
of the decision of this Department in the case of the Central Pacific
Railroad Company v. Valentine, (11 L. D., 238), in which it was held that

the discovery of the mineral character of the land at any time prior to
the issuance of patent therefor, effectually excludes such land from a
railroad grant.
The company's appeal urges:
Error not to have ruled in accordance with the decision of the U. S. circuit court,
California in Francouer v. Newhouse, 14 Sawyer, 351; of the U. S. supreme court in
Deffebach v. Hawke, 115 U. S., 392; Davis n. Wiebold, 139 U. S., 507, and U. S. cir-

cuit court, Montana, in the case of Northern Pacific Railroad Company v. Barden
et al., 46 Fed. Rep't., 592, that to exclude land from the operation of the grant as
mineral land it must have been known to be such at the time of definite location
and filing map of road.

In the matter of the appeal by this company, from your action declining to notify it of the approval for patent of mineral claimswherein the
record discloses that the discovery of mineral was made subsequent to
the filing of the map of definite location, it- was held:
While it may be true, as contended by counsel, that the circuit court for the 9th
judicial circuithas gone to the extent of holding that the right of the company attaches to mineral lands, unless there are known mines thereon, at the date of the
definite location of the road, yet I am unwilling to accede to the contention that
the supreme court of the United States has so decided. This question, and many
of these decisions cited, were all fully and elaborately considered in the Valentine
case, and the conclusions arrived at therein are my deliberate judgment of the rights
I shall hold, until satisfied
of the company under the terms of its grant.
by a decision of the supreme court to the contrary, that the doctrine announced in
the Valentine case is stare deoisis so far as this Department is concerned, and I have
no disposition to consume the time thereof in a further consideration of that question upon a review of the authorities already digested. (13 L. D., 692-3.)

I therefore affirm your decision, holding the tracts herein involved
excepted from the company's grant, and direct the cancellation of its
list in so far as it includes said tracts.

PRACTICE-SPECIFICATIONS

DORMAN

OF ERROR-NOTICE-EKVIDENCE.

. MCCOTVIBS.

Specifications of error to receive consideration must set out the particular objections
raised to the decision from which appeal is taken.
Notice of further proceedings on rehearing, given to the attorney of a party, is notice
to such party;
The local office may direct the taking of testimony before a commissioner under rule
35 of Practice, but this is only done on the application of one of the parties to
the contest.
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First Assistant Secretary Chandler to the Commissionerof the Gendrul
Land Office, June 28, 1892.

I have considered the case of Charles W. Dorman v. William B. McCombs, involving the S. E.

of Sec. 1 T. 15 S., R. 2 W., Montgomery

land district, Alabama.
The tract, among others, had been withdrawn for indemnity land, for
the benefit of the South and North Alabama Railroad; it was never
selected, however, and was restored to the public domain. by your letter
of January 17, 1888,under departmental instructions of December 15,
1887. While said laids were opened to settlement at the last named.
date, filings or entries therefor were not allowed until March 14, 1888.

On said date William B. McCombs made homestead entry for said
land.
On the next day-March 15, 1888-Charles W. Dorman offered to
file pre-emption declaratory statement for the same tract, which was re-

fused by the local officers, on account of McCombs'homestead entry.
Thereupon Dorman instituted contest, alleging his own prior right.
A hearing was ordered, and notice issued by the local officers,whereby
both parties wereSummoned to appear before Morris Loveman, at Birmingham, Alabama, who Will
take testimony on December 4, 1888, and at this officeon the 14th day of December
1888, at 10 o'clock, a. m., to respond and furnish testimony concerning said alleged
prior right.

On December 4, 1888, both parties appeared before the commissioner

named, at Birmingham, where the testimony on the part of the plaintiff, and that of three witnesses for the defendant, was submitted.
Defendant's counsel then stated that the testimony of the defendant
and two other witnesses (who were present at the time) would be taken
on December 14, 1888, at the local office.

Counsel for plaintiff objected, and afterward notified the defendant
that he (said counsel) could not appear at the local officeupon the date
named. No continuance was asked or granted.
On December 14, the testimony of the defendant and two other witnesses was submitted; but the plaintiff failed to appear and cross-exexamine them.
The local officers rendered a decision in favor of the homestead en-

tryman, from which appeal was taken in due time.
After the transmission of the record to your office,but before the case
had been reached in its order for consideration and action, two exeparte
affidavits, signed by one of the defendant's witnesses, F. M. Pullen,
were filed with the case.

The first of said affidavits alleged that

he

(Pullen) had testified as he did because the defendant, in whose employ he was, had threatened that unless he did he would dismiss him
from his employ, and otherwise injure him; and that said testimony
was false. The second of said affidavits stated that the first had been
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extorted from him while he was drunk and knew not what he was doing, and was false.
In view of the irregularity of, the proceedings in the taking of the
testimony, a part at Birmingham on December 4, and a part at Montgomery, on December 14, and of the statements made in the contradietory affidavits of Pullen, you ordered a further hearing, at which the
witnesses whose testimony had been taken on the last named date
should be recalled and re-examined, and the allegations of the witness
Pullen inquired into. All parties were duly notified of said hearing,
which was had as ordered on March 27, 1891. The contestant failed to
appear, either in person or by attorney.
But he has an affidavit on file, made March 30, 1891, in which he states

that he did not know until that day that a partial rehearing had been
ordered at Montgomery on March 27,-three days before; and'that if
he had known it, he had not the means to go to Montgomery and attend
the hearing, or to pay an attorney to go there and represent him.
This affidavit (considered alone) would indicate that contestant had
not received due notice that a partial rehearing had been ordered. But
there is also on file-filed

by W. E. Brown, contestant's

attorney of

record at the original hearing, at the trial before your office, and now
representing him before the Department-a letter from the register of
the land office at Montgomery, notifying him, on December 22, 1890, of

the hearing to be held on March 26, 1891. Notice to contesta'it's attorney was notice to contestant.
The testimony taken at the several hearings was transmitted to your
office, and you, on April 17, 1891, rendered decision in favor of the de-

fendant.
The first exception taken to your decision is the following:
Appellant assigns all and several of the exceptions taken by him to the decision
of the register and receiver; and said exception or grounds of error are here insisted
on and made a part of this appeal.

The appeal to the Department is from your decision; if the appellant
,does not take sufficient interest in his case to " set forth in brief and
clear terms the specific points ot exception to te ruling appealedfrom"
(Rule 45 of Practice), he can hardly expect the Department to cull from
the voluminous record objections that he may have -filed in the case when

it was before some other tribunal.

The 4 ruling appealed ~foml
is your

decision; and objections raised to your decision are all that will be con-

sidered in this case. The second allegation of error isSaid further hearing was illegally ordered; and if ordered at all it should have
been ordered to take place before a commissioner at Birmingham, Alabama, near thea1and,and where said Dorman could attend with his witnesses. Being ordered to
take place at the Montgomery land office, it was a bar to Dorman's attendance, not
having the means to attend and carry counsel to Montgomery. But defendant was
anotentitled to have said evidence taken at all, as he refused to give it on December
-4, 1888.
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This alleged error has no substantial basis. The matter of ordering
hearings is largely within your discretion, and in no case will the Department interfere therewith, unless it is clearly shown that there has
been an abuse thereof.

See Finch v. Morath, 13 L, D., 706.)

While it is true that the order directing the hearing did not fix any
place, yet, that was not necessary; primarily all hearings are to be had
before the register and receiver. They may, in the interests of justice
and to save the parties expense, under rule 35, direct that the testimony be taken near the land in controversy, but this is never done except-upon the application of one of the parties to the contest, and Mr.
Dorman had he desired to have the testimony taken before a conmnissioner at Birmingham, could readily have secured such an order upon
application.
The hearing was ordered by you on December 20, 1890. The claimant was notified on the 22nd day of December, 1890, that the hearing

would take place before the register and receiver, at Montgomery, Alabama, on the 27th day of March, 1891. e had all this time within
which to make application to have the testimony taken before a commissioner at Birmingham, and not having availed himself of this opportunity, and the usual ordinary forms of law, it does not become him at
this time to say that he could not attend the hearing at Montgomery
on account of his poverty. In other words, he will not be permitted to
rest quietly knowing his inability to attend, and then complain of your
action in not fixing the hearing at Birmingham.
The preceding is also a sufficient answer to the sixth allegation of
error, which objects to the consideration of the testimony taken at the
rehearing ordered by you.
The third allegation of error refers to Pullen and his affidavits; but
as the decision will be rendered herin without regard to Pullen's testimony in the case, this allegation need not be considered.
The fourth and fifth allegations go to the merits of the case, contend-

ing that you were in error in not holding that the appellant had a prior
and paramount right to the land.
I have examined the testimony-ignoring that of the witness Pullen;
and I concur in the conclusion reached by the local officers, and by
yourself, that the homestead entryman acquired the prior right to the
tract in controversy, and that his entry should remain intact.
Your decision is therefore affirmed.
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TIMBER CULTURE ENTRY-EtErNSTATEMENT.
YINCENS KAPLAN.

A pending tpplication for the reinstatement of an illegal timber culture entry secures
no right under-the act of March 3, 1891.

First Assistant Secretary Chandler to the Commissioner of the Generat

Land 0 ftee,June 29,1892.
On the 9th of April, 1884,Viucens Kaplan made timber culture entry
for the No of the NW- and the Ni of the NEI of Sec. 31, T. 35 N., R.

23 W., 6th P. M.,Valentine land district, Nebraska. On the same day
he made homestead entry for the south half of both of said quarter
sections.
Prior to that time, to wit, on the 14th-of March, 1884, Henry W. Hops

had made timber culture entry for one hundred and sixty acres in the
same section, but not including any of the same land.
As only one timber culture entry of one hundred and sixty acres can
be allowed in a section, the entry of Kaplan was improperly allowed,
and when that fact was discovered, he applied to have his entry canceled, without prejudice. This request was granted by you on the 22d
of May, 1885,and you directed the local officers to "so note on your
records and allow him to make a new entry on payment of fee and commission."

Of this action on your part no notice was given to Kaplan until the
1st of December, 1887, and on the 9th of that month he applied to be
allowed to amend his homestead entry, so as to embrace the north-west
quarter of said section 31. He showed by affidavit, that the west half
of both his homestead and his timber culture entries was good land,
while the east half was sand hill, and useful only for pasture. He also
showed that he had complied with the the timber culture law, and had
ten acres cultivated to trees on the NJ of the NWj of said section 31,
and that said trees were in a thrifty condition. The amendment which
he sought would have given him the good land in both his original entries, and saved him his ten acres of trees.
On the 25th of January, 1888, after reciting the facts of the case, in
a letter addressed to the local officers,you say:
In view however of the fact that he does not allege any mistake in the description
of his homestead entry, and the timber culture entry was illegal, an amendment cannot be allowed, for no other reason than to save improvements made on such illegal

entry.

On the 3d of March, 1888,Kaplan applied to have his timber culture
entry reinstated, and set forth the fact that Hops had asked to have
his timber culture entry canceled without prejudice, on the ground that
his entry did not cover the land he intended to enter. Kaplan concluded his petition for the restoration of his entry, by asking " that a,
hearing be ordered to determine the rights of said parties, and to afford
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Henry W. Hops the opportunity to show what tract of land he intended to enter." The local officers recommended that his application
be granted.
Before taking action upon this application, you called upon the local
officers for further information in reference to the entry of Hops, and
required him to show what land he intended to enter. No response
was made by Hops to your request.
On the 24th of April, 1891, Kaplan again filed an application for a
reinstatement of his timber culture entry, which was transmitted to
your officeon the 2d of May, of thatyear. In this application he states
that he has over 30,000 thrifty trees growing oil twelve acres of the
land included in his timber culture entry, and he asks that said entry
be reinstated, and that he be allowed to make final proof under the act
of March 3, 1891 (26 Stat., 1095).

On the 27th of June, 1891, you rendered a decision in the case, reject-

ing his application for reinstatement. The case is before the Department upon an instrument which purports to be an appeal from sch
decision, but which in fact is no more nor less than a renewal of
Kaplan's application to have his timber culture entry reinstated, and
that he be allowed to make proof under the act of March 3, 1891.
As an appeal, it does not specify a single error in your decision, and
as upon the facts of the case, which I have recited with considerable
fullness, no different conclusion from that reached by you could consistently have been arrived at, I deem it unnecessary to consider the
case at length.
The act of March 3, 1891, affords no relief to persons in the situation
of Kaplan, and so long as the entry of Hops remains on record, no

other timber culture entry can be allowed in section 31, nor can the
entry of Kaplan be reinstated. Equity commends his application to
favorable consideration, but the subjectis not one where the discretion
of the Department can be exercised, and tnder the laws relating to the
public domain, his application cannot be allowed. Your disposition of
the questions involved in the case, is approved and affirmed.
FINAL PROOF-TOWNSII FLAT.
MARIUS ATHENOUR.
Filal proof submitted during the suspension of the township plat may be received
and held awaiting the removal of such suspension, and on such removal, be accepted, if otherwise satifactory, on execution of new final affidavit.

First Assistant Secretary Chandler to the Commissionerof the General
Land Office, June 30, 1892.
On the 31st of October, 1885, Marius Athenour made hometead en;.
of the NE J, the SW 1 of the NE , and the NE of the

try for the N
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of Sec. 24, T. 19 S., R. 14 E., M. D. M., Visalia land district, Cali-

fornia.

After due notice by publication, he made final proof before the local
officers, on the 15th of May, 1891, upon which the local officers made

and signed the followingindorsement:
This proof is satisfactory in the matter of settlement, residence and improvements
but we refuse to pass the same to entry because the township in which the land is
situated was suspended from entry by Hon. Commissioner's letter of December 24,
1885,which suspension has never been removed.

From this decision by the local officers an appeal was taken to your
office. On the 2d of July, 1891, you affirmed their decision, and a fur-

ther appeal brings the case to the Department.
In his notice of appeal the claimant states that when his entry was
made the land was subject thereto, and that he has complied with the
law in every respect, and done all within his power to acquire title to
the land. He claims that on the removal of the suspension he should
receive final certificate for said land, without the expense and time of
advertising to make said proof a second time. He concludes his appeal
as follows:
Claimant prays that his proofs already submitted be held waiting the removal of
such suspension, and that on such removal, his final certificate be issued him upon
the proofs submitted.

The records i the land department show that several townships in
the Visalia land district were suspended from entry by your letter of
December 24,1885. That letter was based upon a reportmadeby George
C. Wharton, dated December 1, 1885. In quite a number of instances
such suspension has been removed, but such is not the case in reference

to township 19, in which the lands in question are situated.
That you have authority to suspend public land from disposal, to prevent the fraudulent entry thereof, was distinctly held in Kaweah Cooperative Colony, et al. (12 IL. D., 326). In the case at bar, however, no

fraud is alleged against the claimant or his entry. His entry was made
before te suspension was ordered, and his proof shows compliance
with the provisions of the homestead law.
In the case of Bennett v. Cravens (12 IL.D., 647), it was held that
Pre-emption final proof, satisfactory in all respects, but rejected on account of the
suspension of the township plat, may be accepted on the execution of new final
affidavit, when such order of suspension is revoked.

I think a similar course should be pursued in the case at bar, and
that the request of the appellant, with which he concludes his appeal,
is not unreasonable. His final proof will therefore be received and
held awaiting the removal of the suspension, and on such removal final
certificate will be issued upon the proof submitted, on the execution by
him of new final affidavit, if no other objection exists.
is modified accordingly.

Your decision
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Duress.
induced said party to settle upon and imSeeContestat.
prove the land
1381
If threats of personal violence are alleged
Of a scrip locationis entitled to preference
as an excuse for non-compliancewith law,
right of entry if successful.
523
it should appear that there was reasonable
Who applies to exercisea preference right
ground to fear personal ijury
- .
65
must showhis qualificationsas an entryman
E ntry.
at such time------------523
Sec dia Lands, Reservation.
Failure of a successful, to exercise the
preference right within the statutory period
GENERALLY.
can not be excused by the fact that ie was
Shouldnot be allowedduring the pendency
imprisoned for a criminal offense during
of final proof submitted by a prior claimsuch period ....... ..
.
....-529 a.......
- ant.
...
.......
165
Preference sight of, will not be determined
Though irregularly allowed should notbe
until an application is filed for the exercise
canceled without giving the etryman an
thereof-1
587
opportunity to be heard in its defense '-. 111
Is notentitled toa preferenceright unless
Of land on each side of a meandered
he pays the cost of the contest, includingtle
stream will ot be canceledwhen allowed
defendant's testimony. .
.. 646
while the practice of the Land Department
Who secures the cancellation of a swamp
permitted such entries
...................
591
selection acquires a preferred right of entry 658
Failure to properly note of record in the

entry-.
- .----------242

Costs.

local office does not defeat the effect of an

See Pracsics.

Absence of record in the General Laud

Decisions.

Office, showing allowance of, will not defeat

See ancellation,Judrnent.
Declaratory
fleePilig.

State Ihnemits.

Deed.
Though absolUteonits face maybe shown
to have been given as a mortgage
. 537

rights secured by the submissionof proof
~and
issuance of final receipt-1-. 49
The right to make second, will not bercon-

sidered in the absence of an application to
enter in due form ------------

564

Irregularly allowedof land withdrawlnfor
railroad purposes, maybe permitted to stand

Divorce.

as of the date sui

See Tudsgnent.
Desert
Land.
SeeApplication,Bnt-y, Fical Pr-oof.
Price oftumderthe act of 1877,as amended
by the act of March3,1891,is $1.25per acre,
irrespective of railroad limits ..............
74
Irder the act of August 30,1890,a homestead entry of, subject to the arid-land act
of 1888,is protected,and may be perfected if
not selectedfor a reservoir.................
123

Goodfaith of, not impeached by the fact
that an acre of the quarter section has been

land is restored-

545

reserved for the location of a laud office--13

Should notbe allowedfor landwhile a ase
involving the right thereto is pendingon appeal .-....
1l
A transferee is entitled to a reinstatement
where the entry is canceledthrough colnsion with the entryman, and where noopportunity to show the validity of the entry has
been accordedthe transferee ............
85

INDEX.
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DESERT LAND.
A married woman is disqualified from
The limitation in section 8 of the desert
making, unless she is the head of a family. 510
land act, as amendedby the act of March 3,
Excess over 160acres must be paid for in
1891,of the right to resident citizens, applies
cash, or relinquished................
. 450
at the final entry as well as at the original. 565
Can not be amendedfor land not intended
The phrase ' resident citizen," as used in
to be originally entered, and the repeal of
the statute as amended March 3, 1891,emthe timber-citure act precludes a second
braces persons entitled to protection in the
entry embracingsaid tract ......632
01-------exercise of civil rights, and shouldberead in
Second may not he made by one who reconnectionwith sections one and seven of
linquishes the irst because it does not
said act 677
cover the land selected and fails to show
Made subsequent to the act of March 3,
that the allegederror can not be con-eeted- 564
1891,limiting the right of entry to resident
citizens, andinviolationof suchrestrictions,
Where irregularly allowed during the
must be canceled,though allowedby the lopendency of a prior contest the entryinan
cal officersbeforethey learned of the passage
show compliancewith law duringthe
of said act-11.............
pending suit. ...............-..
.... .
429
596
Restricted to 320acres by the act of AuMade on the date of the repealing act,
gust 10,1890-------- . ..
316
March 3,1891,by a successful contestant
Can not be made of land that has been
may be allowedto stand -----. 614
previously effectuallyreclaimed194
A claimant, under an alleged assignment,
CONFIRMIATION,
SECTION7, ACTOFMARCH
must show the fact of assignment,and that
3, 1891.
it was made prior to April 15,1880
1123
An adverse claim originatingprior to final
Maybe equitably confirmedwhere allowed
entry defeats confirmationunder thebody of
on finalproof submitted after the expiration
said section ----431
of the statttory period, and the delay is explained-.----------------------491
Theoccupancyof landby townsite settlers
...........4
at the time of soldiers'additional entry is an
HOMESTEAD.
"adverse claim" that defeats confirmation
Reserves the land from the operation of
under the bodyof the section.
367
an executive order creating an Indian reservation-~~
~~~
Tendency
of
a
contest
does
not
defeat
'on
ervation------------------------- ..........
589
firmation in the interest of a transferee... 349
Mav embrace 160 acres in an odd-numbered section within railroad limits if exIn determining the right of a transferee,
ceptedfrom the grant
......................71
the transfer is protected by the presumupRule of approximation vill not beention of good faith up to the point whereslfforced where it operates to deprive the enficient evidence is furnished to overcomeit- 651
tryman of his improvements,and the differA transferee is boundto know the states
ence between the excess and the deficiency
of a tract at thedateof purchase, and where
is but slight........ 222
at such time the records of the local office
Second,under section 2, act of March 2,
show the cancellation of the entry, he can
1889,can not be held to relate back to a
not invoke the confirmatoryprovisions of
former entry of the same tract, and thus
said section ---------.
..... 85
.
effecta reinstatement of said entry ........
305
Is confirmed,where at the date of said act
Second,not authorized by section 2, act
the land is held by a transferee who is enof March 2, 1889,where the entryman prior
titled to confirmation,and is subsequently
to the passage of the act, has purchased the
purchased by another in goodfaith 573
land covered by his first entry under the
The sale of an undivided interest in the
act of June 15.1880
......................... 616
land covered by n entry does not bring it
Of an alien relates back to settlement on
within the confirmatoryprovisions of said
subsequent naturalization in the absence of
section-1
w..i..
I
any intervening right ---------------------- 561
Transferee is entitled to confirmation of
A timber-culture etrynan who pays
soldier's additional, though the original encash for an excess in acreage and subse-64
quently relinquishes and applies for the
try may have been canceled
land under the settlement laws, is not entiA s er's
itional ome
ard
tled to credit for the payment made under
upon service in the Missouri Home Gard,
the
former
entry-169
confirmed
trans- 649
the former entry ---- ---- --- ---- ---- -- . .569 feree ---------------intheinteresqtof
---------------the457,5622,
PREEiMPTION.
The doctrine announcedin the Coonsy case
Rights secured by, not defeated by failshould not be extended649
ure of local officeto forward the final proof 349
Susceptible of confirmation in the interTIMBER CULTURE.
est of a transferee, and also within the proBased on preliminary affidavit executed
vise, should be adjudicated under the prooutside of the district must be canceledif
viso. This rule should not be enlarged by
contested onthat ground.
466
construction .-.
.
. 120

~maybe
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Forest Lands.
See Reservation.
Final Proof.

Equitable Action.

See Entry, Private Claims.
Not defeated by an intervening contest
GENERALLY.
filedafter the initiation of actionby the gov.,,,,,
07...... May be submitted during the pending of
83
erolent
obslet-4-407
a contest. See amendedRule 53of Practice . 250
Style15is obsolete,, ..... .............

Estoppel.

Submitted during the suspension of the

Ocewho asserts no claim to land in the
possession of another, and remains silent,
though knowing that the adverse occupant
continues to claim imdimprove the land, is
estopped from subsequently denying the
good faith of the occupant and asserting a
475
right of priority in himself.,,,.,,,,,,...,,,

Evidenee.

considered under said rifle, where due notice is given, and no adverse right exists --- 411

See Judment, Minera Land.
The aduissions of an entryoan. agaiinst
the validity of aectry are admissible in
proceeding where such entrynan fails to

The failure of a railroad company to respend to a settler's siotice of intention to
submit is a waiver of the conpaiy's right
te deny the facts as established by said

prof25

appear andtestify------------_-

Submitted without opportunity of crossoxalining the witnesses should not be
made the basis of dnal decision in a con471
................
---tested caseMay be taken. before aitcommissioner
inder Role 5 of Practise. ut this is only
doue o the application of one of the par...........
700
...........
sies-..............

Fees.

One whooofrs, in the presence of an adolfmust abide te result of such
verse
proceein -s-1must abidetheresultof-such16
Specialnoiceofintentiontessbmit,should
be given a railroad companywhere the land
is embracedwithin a pendingindeninity selection-111
Entry allowed during the pendency of,
will not prevent the claimant from subniit-

See ltepaymet.

Fililg.

!fact
allowed where the first is abanSecoFld,
nd vioactual
doeond account of thre t

. .....
,,, .
lenco.. . . .. . ,,,--

township plat may be received and held
awaiting the removal of such suspension
and on such removal,be accepted,if otherwise satisfactory, on executionof new nal
affidavit-70
Submittedduring the pendency of adverse
proceedings on appeal, and prior to the
amendment of Rule 53of Practice, may be

- -- -

2

Should not be traiismuted to a homestead
emtr without notice to adverse claimant -, 120
Secosid,for desert land under the Lassen
--.- ,, - 220
conity act is not permissible-,
Three months after the restoration of land
allowed for, in ease of settlement oiI land
230
1.-,-,
reserved for railroad purposes1 ,
Life of, extends till six months after close
of military service, where actually called
364
10
uva- from the lald by such duty,as to life of, oil lnStatnItoy lienitatiome
656
offeredland------------------------------.
Made i goodfaith by a minor,bt bandoled when the defect is discovered, is o
411
bar to a secondAllowedfor land embracedwithin a railroad indemnity selection, pending oil appeal. should be sespeLileduntil dnal dispo418
sition of the selection ....................
Asi erroneous allegatios in, as to the date
of settlement does not preclude the pre431
emptor from showingthe actual date .Cae not be receivedfor land coveredby an
order for survey and offeringas an isolated
458
tract ------------- ,---------- ..............
Call ot be rade under the preemption
law by a miarriedwomae living apart fron
her husbalnd mndera voluntary agreement
459
.,,
of separation--

ting further proof to show that he had in
165
compliedwith the law-.-.Protest against, raises all issue that may
be tried beforethe local office,and on appeal
the Comnissioner is vested with due juris-

diction-- - - -- - - - -- - - -- - - - ---- 176
. 170
,, be
g , ca not
diction
Proceedingson, can not be treated as ox
part where a protest is filed, andevidence
176
furnished thereunder-- ,,,,,,
DESERT LAND.
May be rejected if not niade in the manncr prescribed by the regulations, and before an officer authorized to aet i such
40
-,,matter--,,,
Proof as to the ownership of the requisite ansount of water to effectreclaimation
due compliancewith local
is sufliciontwlmere
63
,.,,
negclations is shown- -,
Where the statutory period for the submissionof, has expired, and opportunity is
given to submit the same within a specified
time, it should be rejected, if not presented
vithil said time, or good reason shown for
40
delay-......
PRE.TMPTION.
Six months after closeof'military service,
364
1...
.__.in which to submit.-..
Made up of testimnonytaken before an
eviunauthorized officer endsupplemeneteal
dence taken outside the State, ay be acceptedwithaviewtoeqitableactioi, where
the claimant's physical condition prevents
the submission of further proof i regular
form-.-. ,-,,-,,,,-,,,,,,,-,,,,,-,687
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INDEX.
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Right of an heir to submit, is not prevented by the fact that such heir may have
468
sold his interest i the lanm.l . .,,..
Tiusefor submtissioncan not be extended
on showingfailure of crops and ap)lyinigfor
-,-207
,,,, .- ,,,,
leave of absenceAnd application for extension of time for
payment may be submitted without waiting
509
,,,-for expiration of filing
TraamtR CULTURE,
No authority for the sulbnissionof, prior
to the expiration of eight arers front dae
8
of entry8... ,,--,---,,-,,-.,,-Submitted since the act of March .1,1891,
must show, as usdertloeact of 1878,sixhuIdred and seventy-five living and thrifty
L
...- 434
,,,
.
-.
trees to each acre
ring.
Ha Herilnj.
See Practice.

Homestead.

Page.
ADDITIONAL.
The right to make, nder section 6,act of
March 2,1889,is not barred byaprevious additional entry of contiguous land, made by
the applicant inder section 5 of said act, if
the wholeamount of land thus taken does
277
,
not exceed160acres-.
ADJOiNING 1'ARim.
The originalas weilas the adjoioing farm
must be held for agricultural parposes, and
the entryMall ionst be the owner in his own
361
0
right of the original far.
Ownership of an adjacent tract is essen. 516
,.
ial to the right of entry -5
SOLDIER'S A))ITIONAL.
The right to make entry is personal and
, 205
,,,....,
lot assignable- ...
purposes not
for townsite ,,,
Land occupied
, t8
entry-16,
aubjeetto

fnproveents.
See.eservatiou

Sex DesertLand. Retry, Final 'roof, iEndieN LuS, t-isa Lisds,Residence

See Railroad -rant,SchoolLaud.

GE.NEALL:Y.

sIndianLands.

See Ripht of Way.
Right to make entry not defeated by the
ot
oa
TSe iparia ow
fact that fial certificate has siot issued on
prior 1 ireinrsptioaproof, uder which due
whose lands are adjacent to a ineanderednon32
compliancewith lawis shown------------navigable lake includes the lands to the
-lan, 32
s
ovn---ithaintati
Entryiae ade with
middle of said lake-156
ud,
intent tosth
oEntry
Instructios of Februarv 15,1892,for offer4
pturposes
nsite
fo
or a part teet
ing at public sale Osagelads that have not
412
renders atheentry invalidn is entiretybeen paid for in accordancewith the terms
Goodfaith of an entry nootimpeachedby
the fact that an acre of the quarter section
of the ale
has been reserved for the location of a land
the cededportion of Oklahomaare
Withina
Office.1notthe provisions of the general
,
,. within
ent of laItidsubsequently foun, to ,,,,
allotment act, but an allotment of such land
taEntyof land subsequetley found to eonmade to protect an Indiau's improvements
hcompctd b a426tamVcoalcannotry
excepts the land coveredthereby from entry
Validity of entry made by a divorced
.. 235
, .,,,
and settlement-womaLnmay turn ose the good faith of the
Circular instructions of March 22,1892,
6
divorce proceedings
with respect to fle opening to settlement
t
nderec
e
Second
and entry of Sisseton andWalepetonlands - 382
-and-effect
March2,a189,does notrelfate ba
The preference right of entry on Sioux
areinstatement of the first305
lands, conferred by section 23,act of March
One n-ho makes a secondentry, nuder se
2, 1889,is limited to the lands originally
tiod 2, act of arch 2,1889, is entitled to
---- 352
| claimed bv the settler-ccult for iuolitaryservice in iisaking proof
should he ade where selecof residence, although allowed credit theretions have been receivedunder section 13,act
t,
604
.,,
for under his formerentry- ,,,
of March2,1689,and there arenopriorvalid
Entrymay, inder the act of March 3,1879,
, an d in easeof the ialottee's
claimsthereto
embrace 160 acres of land in an odd-numdeath prior to the approval of the allotment
bered section w-ithinrailroad limits, where
patent should issue in accordanceaith see71
such land is excepted from the grant,
sec436
,,,
,.
acttion8 of saidsste
The provisions of section 2308,Revised
Formerly occupied by the Mille Lao InStatutes, are not itended to include perdians are not subject t. disposition under
sons serving in the regular army since the
ne
ipsto
r olandu~ctt
in general
472
rebellion,,,
of the
close
laws, but under the special
the
-72 ,
theNr,
rebllon - ----------closeOF
497
14,
1889January
of
the
act
of
provisions
ACT 01? JUNE 15, 1880.
Homestead entry made under the act of
The right of purchase under section 2exTune 10, 1672,improperly canceled on a
tends only to entries of land ' properly subcharge of abandonmentshould be reinstated
ject to such entry,'" and does not include an
and opportunity given to show additional
entry of land previously withdrawn in aid
548
compliancewith law ------ ----------,,,,,,
103
of a railroad grant -

~~------------------13
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Instructions and Circulars.
Isl

rage.Pae

rage.

~~~~~~~~~~~stead,

Mineral Land.

urd.

Formed in a river after the survey ad
dispositionof the adjoiningshore lands does
433
Lotbelongto the United States ............

Isolated

Married Woman.

SeeEntry,sub-title TimberOulture,HomePre-emeption.

See Tablesof, pages xviI and xviii.
Island.

Tract.

See GoalLand, Railroad Grant, chool
Laud.
Where a mineral entryhas been allowedon
land returned as agricultural the burden of
proof will lie upon one who thereafter al-

See SrsVey.

Judgme nt.
In determining the rights of third parties
set up against the homestead entry of a divorced woman,it is competent for the Department to inquire into the good faith of the di--570
vorce proceedings-1

Jurisdiction,
See Practice, sub-title Notice.

Land Department.

leges the land to be in fact agricultural . 54
On issue joined as to the character of a
tract, the matter to be determinedis whether
as a present fact the land is more valuable
for mineral than for agriculture.
54,59
The burden of proof is with one who alleges the mineral character of land that is
......----------59
returned as agricultural
There must be compliancewith the homnestead law to bring landwithinthe exception
providedby the act of Mareh 3, 1883(Ala-

bama)
-

268

A vacancy in the office of either the
register or receiver, lisqualifiesthe remaining incunbent for the performance of his
duties durig such vacancy----The Commissionermay directthe suspen
sion of all business at a local officethat re
quires the joint action of both officers,
where the illness of one renders him unable

The act of March 3, 1883,does not require
a publicofferingof land retno-nedas containretuneds not show
ing ".iro," inflc
that said land is "valuable " for the iron it
contains Alabamra)
---------292
Discovery of coal on laud embraced
withuin an original homestead entry, pre26
eludes the completionof such entry -

Regulations of, in matters of procedure
on the opening of public lands to entry,
conclusive upon parties taking action
thereunder without protest
................ 370
While closed for the transaction of bust
ness, time does not run against parties cited
to appear before such office
................ 493
The failure of a receiver to account for the
purchase money,paid on submissionof preemption proof,does not defeat the pre-emp...................... 200
tor's right to a patent
A special agent should not examine and
report upon claims at the request of inter38
estedparties ........-....

The notice of application must be publishedinthenewspapernearesttotheclaim. 138
Applicationfor patent cannot be allowed,
if the description of the claimin the published notice is not in accordancewith the
45
officialfield notes of survey
The published notice is sufficientlydefinite in the matter of showing the connect.
ing line, where it identifies the claim by
connectionwitha corner of a patented townsite, which is also the comer of a patented
placer, both of which are connected vith a
mineral monument
...........
.........
105,24
Where the published notice is not sufficiently explicitin the matter of description,

to
enetact

.

.507,316 fining

Lake.
See Public Land, Survey.
rnder the law of Oregon the title of riparian proprietors on the bordersof navigable, and rivers, extends only to the water's
edge. The right beyond the edge is only
115
an easementthat can not be conveyedIf none of the lands contiguousto a former
non-navigable meandered, have been disposed of, or applied for, the land previously
covered by water maybe surveyed for disposition as government land, if it has become dry and fit for use119
Riparian ownership of lands, adjacent to
a non-navigable meandered, includes the
. 156
.lands to the middlethereof
Lands lying within the meander line of a
non-navigable,belong to the adjacent pro274
.
prietor .
Purchaser of meanderedlandlying on the
516
borderof a, takes title to the shore line-

Claim.

but the posted notice is in due form, the de-

feet maybe cured by equitable action in the
absence of protest or adverse claim .
. 563
Footnote attached to printed notice of application showing period of publication is
.
180
no part of the notice .
A decision of the General Land Offlice
of notice
holding insufficientthe publirmition
on which a mineral entry is allowed, and
requiring nen publication,is the denial of a
substantial right from which an appeal will
..
.............. 697
lie A protestant, whoallegesan adverse interest, non-compliance with law, and whose
application for a hearing has beendenied, is
68
entitled to be heard on appeal.- ..
One who files an adverse claim out of
time, and brings suit thereon, but not in
time, does not occupythe status of ,an "adverse claimant," but that of a "protestant"
without interest -180
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An adverse claim filed out of time and
suit based thereon but not begun within
the period prescribed do not preclude the
allowance of mineral entry; nor does the
pendency of such suit bar the issuance of
-, -180
.
patent on said entry The failure ofan adverse claimanttoprosecute his suit in the courts with reasonable
diligenceamounts to awaiver of the adverse
claim, and removes the stay of proceedings
180
in the Department,- ,--,,,
Ontheterminationofjudicialproccedings,
the entry should be made in conformity
with the decree, and not allowed in the ab308
senceof the judgment roll
Decree of court in adverse proceedings
determines right of possession as between
the parties but does not deprive the Land
Department of jurisdiction to ascertain the
true character of the land nd whetherthere
0641
has been due compliancewith law
Judgment of a court that placer ground
may betaken as a lode, or that knownlodes
may be entered as placer ground, subject
only to the right of the lode claimants beneath the surfce, is in contlict with the law
and will not be followedby the Department. 641
An entry can not be perfected without
the requisite payment on application for
patent, though the proof may show com
pliance with the law in other respects, and
the claimwill be ubject to relocation subsequently, if the statutory requirement as
43
to annual expenditure is not observedEntry of lode in conflictwith prior placer
patent need not be canceled,but should be
suspended, with the view to judicial proceedingsfor the vacation of said patent as
47
,---,
,,,to the land in conflict
In -conflictwith a prior grant to a railroad
for station purposes may pass to patent,
subject to the company'sright of occupancy
,,- - ,- .105
as to the part in conflictA mineral claimant of land embraced
within a patented town site, to obviate judi
reconveyPial
sheurteda aeone
can proceedings,
poscedins, may
may secure
ance of such land to the ITnitedStates, and
povest the Department with jurisdiction to
186
pass upon the validity of his claim-----' PLACER.
Placer entry made for the purpose of securing title to lodes and veins known to ox
tst is in violation of law and must be canceled,-----------------------------------681
In case of an alleged conflict between an
agricultural entry and a prior placer claim,
the actual extent of said claim should be
59
shown by survey,Patent for a placer-passes title to all lodes
or veins contained therein if they are not
known to exist at the date application is
------- 654
.,
made-Aplacerpatent for land including aknown
lode,not specificallyexcepted, conveystitle
to all of said land, and terminates the juns
diction of the Department over the same -- 47

Page.
MILL SITE.
The building of a tram road, or the grading of the road bed therefor, is not such a
use or improvement of the land as warrants
11
,.,,,,,
the allowance of a mill siteApplicationfor a mill site will not be allowed where the improvementsare located
on the line between two mill sites, without
either location possessing the requisite improvements independently of the other ... 11
The erection and maintenance in good
faith of dwelling houses for the occupancy
of workmen employed for purposes in connection with a mill is such an occupancy
as will authorize the allowance of a mill
,,
173
, ,
.,
site The first clause of section 237, Revised
Statutes, contemplates the allowance of a
mill site only where the land is used or occupied for mining or milling purposes at
44
the time application is made-1,,,-

Naturalization.
See Alien.
New MNmdrit.
See Sc ip.

Notice.
Sec Practice.

Officer.
Failure of, to properly report an entry
1
- , 349
does not defeat rights thereunder
OFFERING.
See Mieral Laud.

Oklahoma.

See SchoolLand, TownSite.
The commutation of a homestead entry
under section 21,act of May 2,1890,ran not
be allowed where it is apparent that the
land is intended for town-site purposes- .13
ruder section 22,act of May 2,1890,the
- putto
entryman may purch
ynnmyprhs-frtw-iepr
vposes
such subdivisions as may be required
therefor, and perfect title to the remainder
under the homesteadlaw - .- ,-,-,-,-13
An entryman whsedesires to.purchase for
town-site purposes under section 22,act of
May 2,1890,must show that he is entitled to
perfect title under the homesteadlaw, without reference to the fact that the land is occupied and required for town-site purposes 146
Ahomesteaderwhohas voluntarily parted
with the control of the greater part of his
land, and agreed to -conveytitle thereto
when his claimis perfected, is disqualified
as a homesteader,and hence can not' purchase under section 22,act of May 2, 1890 146
Lands acquired from the Sac and Fox nation under the agreement approvedFebraary 13.1891,and included within a homestead entry, snay be purchased for town-site
purposes under section 22, act of May 2,
.419
..
1880
.
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Page.
Paymnentfor lnd purchased under section
22, act of May 22, should be made in currency, or by draft on New York, exchange

paid-

........

..... .....

419

.Page.
Preamptor not required to waituntil near
the expiration of filing to apply for extension of titue for-..
_
.... 509

A hoitiesteai made with intent to use a
Practice.
part of the land as a town site is invalid in
GENERALLY.
its entirety, and the invalidity can not be
limited to particular tracts either by relinThe Department may waive questions
quishmneut,or purchase of n portion of the
affecting the regularity of proceedings be
lauduinder
section 21,act of June 2,1890-- 452
low-47
Asc whoCis lawfully within, at the pasRule 53amendedso as to permit the subsage olfthe act ot Marcla2, 1889,and so remissionof final proof during the pendency
mains until the lands are openedto settleof a contest20
........... -..........
250
ment and entry, bitt doesnot take advantage
Regulations of local officein the matter of
of his presence as against others, is not disprocedure on opening public lauds to entry
qualified by such presence from acquiring
conclusiveupon parties taking action theretitle in said Territory -2-------------------- 593
under without protest.. ..................370
Papers are iot filed wheii receivedat the
Osage Land.
local officeduring a vacancy in the officeof
See InhdianLands.
either register or receiver . .
133
PARKS AND CElETrnIES.
Under a rule to show cause why all entry
Circular of May 23,1892,issued under the
should not be canceled,time should not run
net of September 10, 1890,autherlaing inagainst the entryman while the local office
corporated towns to make entry of public
is closed493
lands for park and cemetery purposes560
A motion to dismissfiled after the day set
Pate it,
for hearing should not be acted upon without notice to the oppositeparty -91
See CertiflcatioI,Toien Site.
An order of the local officedismissing a
Maybe surrendered, and other land taken
contest is not sua spote, where such action
in satisdietion thereof, to correct an ercor
is not taken until after a motion, asking
of the Land Department and avoid litigatherefor. has been filed91
tioa .
50
A motion to dismiss, lderthe order of
The Commissionermay, on the request of
January 17, 191, must be sustained where
the patentee, withhold and cancel a, that
it appears that the Department is without
does not describe the land entered, even
jurisdiction, pteist having issued for the

thougha rlinquisbrnent
of the erroneous

land8
.0..........

....

380

patent is not filed-2-----------------------389
Brief containing charges of corruption
Portion of land included may be rliuagainst officersoftheLandfDepartment will
quished, and in the place of such laud a
be stricken from the files445
tract may be taken which through mistake
AmENDMENT.
was not inchlded in the original entry nor
in the patent issued thereon
-.
47
In proceedings against a final entry the
Wv~hen issued in confernit with the enlocal officers have no authorityto allov,
tire record, the Departmsentis without auwhere the icew-matte- is not related to the
thority to accept a surrender thereof for
orgiial charge
. : .. 447
the aenrdment of the record and reissue
APPEAL.
in accordancewith the amendedrecord ---- 534
By different parties, and. relating to dif-

Payment.

A deposit of money in governmsentdepository may e accepted as, where a large
sann is invo-ed . . 46J
Being made in full for laud, the failure of
the receiver to accotiat for the inoeey, does
not defeat i e right to a patent ........... . 200
Faillreof local officesto report proof and,
does not defeat rights secured y an entry- 349
For ai excess in acreage nder t timberculture entry, call not be credited upon a
subsequent reliuquilshiseit uand
homestead
entry of the land by thiesame party -50
For Oklahomaland, entered for town site
purposes ustdersection22,act of Alay2, 1890,
should be made either in currency, or by
New York draft. exchange aid419

feren t tracts of land, should be transmitted

to thieDepartment separately . . .
271
Will lie fon a decision requiring a minoral entrymni to make new psablicationof
notice
.
........
.... 697
Will ot lie from an interlocutory order 496
Right o should be accorded a mineral
protestant whoalleges it adverse interest
nomt-compliaiaer
wathlaw, and whoseoapplicatio for athearing has been denied68
In the absenceof, the Coaaamissioner's
deision becomes dnal, and lie is thereafter
without jurisdictiot to odify his action
therein.........
...... 574
In the absence of, the decision of the local
officeis inal as to the facts and can be disturbed only inder Raile48 .
.
. 230
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Time for, can not be extended by stipula- ,- ,-,,,,,423
tion of attorneys ,,,Extension of the time for taking, can not
-- 423
be granted by the localofficers---- Application for the extension of the time
allowedfor, should be presented to the Generas Land Office,and before said period has

Page.
Personal service is not securedby reading
the notice to the wife of defendant and delivering to her a copy at the honseandusual
162
,place of defendant's residenceServiceby publication is authorizedwhere
it is niade to appear that personal service
can not he secured bypersistent and diligent

Onewho consents to delay in taking, can
notbe heard to raise the question of time, if
the Department takes action ol the merits
423
of the case---------------Time for taking, is not suspended by a motion for review filed out of time- ,,,,,, - 67
Rule 79is not applicableexcept where the
motion for review is filed within the time
154
--------allowedfor appeal ,,,
Timefor taking, begins to run frontthe
date when service of the notice of the decision is first made, where said notice is served
both on the attorney of record and the pasty
,,--,,--,,_,-,,-,,-428
he represents. ,
Ten days additional allowed for the perfeetion of, from thelocal office,where notice
- ,- 352
of decision is sent by mail -Will not be entertained in the absence of
452
,,--,,
due notice to adverse parties
Specificationsof error, to receive consideration, should set out the particular objections raised to the decisionfrom which the
700
,,-,,,
,,--,,,--appeal is taken
Amendedspecificationsof error, filed out
of time, can not be accepted on the ground
that the delay was causedby the necessity
,,--- ,-,-217
of employingnew counsel
Rule 82doesnot contemplatenotice to the
appellant, with opportunity for amendment
where proper specifications of error are not

Of a decision may be made either ol the
attorney of record or the party lie repre443
-,,,,-,-,,,,,-,,-,428,
,,
sents-To an attorney of record of any action in
acaseisnoticetotheparty lae represents 287,700
Of action on town site application should
be given the party who filesthe same- , 628
Of a decisioncan not be claimed as a right
by a.transferee who has no statementof his
126
interest on file in the local officeFailure to receive,of decisionis sioground
for reinstatemeit of contest, if due to con319
,,,,,,,,,,
-,
testalt's negligence
Failmretoperfectserviceof whereacaseis
continled for that purpose is proper ground
689
for dismissal of case----Of appealfrom therejectionof application
to enter. Departmental ruling in force at
time of appealshould be recognized :, 662
Objectioiito jurisdiction for waantof, is
not waived by taking part in subsequent
,,-,-,,-689
proceedings- ,, I .,,,,,,
REHEARING.

expired ,,,,,,-,,--

filed

-,-,,,
,,,,

,,,,, ,,, 423 effort-, ,,,,,.,,.

, ,, ,,,, ,,,,

,,.,. ,,,,.162

Motion for, filedwithin tiue, suspends the
running of time allowedfor appeal, bnt filed
out of tiue does not so operate - ,,- ,,, 67
Applicationfor, made whilethe caseis beforethe local office,should be considered by
the register and receiver and decision ren-

,,-.-,,,,-,,,,
217 deredthereon-

227

Applioation for, though omicedenird, may
he allowedwhere it is made to appear that
the decision in question was procured
through fraud and deceitpracticed upon the 93
governmentREVIEW.
COSTS.
Will not be granted on the motion of a
A motion to dismiss, on the ground that
451
-,-,,,,-.
stranger to the recordthe contestant has not paid the requisite
Transferee who applies for, alleging that
fees, should not be sustained where prior to
the decision is not final as to him for wavnt
91
action thereon said fees have been paid
of notice, musntshowthat a statement of his
Should be apportionedin accordancewith
, 126
interest was on file in the local officerule 55,in a contest where no preference
Rule 79 does not apply to motion filed out
right is claiied under the act of BMay14,
154
of the time allowedfor the appeal13
1880--------------------------------------Time within which a motion for, must be
filed begins to rin from the date when servNOTICE.
ice of the notice of decision is first made,
Rule 14 amendedso as to not requirepostwhere such notice is served both upon the
iug on the land in caseof government proattorney and the party he represents - . 443
ceedings against entries under the timber
54 , Motion for, will be denied where no new
,
and stone act--,,
90
question of law or fact is presented , Of proceedings on tle part of the governWill not be granted on the ground that a
ment is not onthe same basis as in the case
reexamination of the evidencewill bring
of a contestant seeking to secure cancella98
,,,,,,
:
about a different decision84
,,, ,,,
.
,,,
tionOnthe ground that the decisionis against
Proof of service must be filed in the local
the weight of evidence, will not be granted
. -1 , ,.. 319
officeby the contestant
Right of,from Commissioner'sdecision is
lost, where the appeal from the local office
does not contain a specificationof errors and
176
is dismissed for that reason,,,,---,,,,
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Page.
where the evidenceis such that fair minds
mnightdifferastothe conclusionsthat should
426
be drawn therefrom ........................
In the absence of motion for, the Departmesit has the requisite authority to correct
its own mistakes while the subject-matter
443
is yet under its own jurisdiction ...........
Pre-entiption.

See Sctlleaseal.

Page.
The survey of, under a decreeof confirmation that adoptsthe act of juridical possession, muatbe governedby therecordof jurdical measurement,and not by a conjectural
estimate of area set forth in said decree.-- 29
The confirmationof the Los Trigos,based
onthe report of the surveyor-generalwas a
final settlement of all questions as to the
limitations of area by inclosure and cuitivation,
- title to the land 355
withinand
the conveyed
boundariesfull
Department has no authority to order the

certificate
Delay
of final
finalhertifitor
i thetheissuance
ightc of
doeb in
does net impairthe right of the preitptor
who as shown due compliancewith te
resurvey of a patented, while the patent
law to take other laud under the homestead
557
32
therefor is outstandinglaw .------------------......------The Department lias no authorityto make
Transm2tation of caini to it homestead
iii agreement by which confirmees can
entry should not be allowedwithout notice
secure,through desertentry, lands improved
.
120
-...............
.
, .
to dverse claimaLnts
of the grant
outside
will fallby
theiti that
after the passage
claime
initiated
A clof
the confirmatory.- 606
ifbylocated
as required
passuge oo tte 1e
Marcht2
1889acantnottbe
A
Theconfirmees of the Scolly, have the right
act of March 2 189, can not he transmuted
to select tepoint of locationwhen the gathereunder by one who has hid the benefit
eminent is ready to survey the tract conof a honiesteadentry-252
fried, but afailure to exercise this right,
The ihibitory provisions of the first
after duenotice, will be treated as a waiver
clase of section2260,It- S, do ot extend to
666
of said privilege ----------215
the ownership if attrustee ----Location of, if not fixed snd definite,does
A settler who has receivedfinal homestead
674
not effecta disposition of the laud
certificate for a tract is not within the seeend inhibition of section 2260,R. S., where aL
Entry.
Private
subsequent government survey brings his
See Applicatiot.
improvenents within the lines of aLmadjacent tract and lie files therefor inder the
Of lad embraced within a prior timber
premptio law--30
ulhre entry may be equitably confirmed
A contract for the purchase of land does
where said entry has been canceled,no adnot bring the holder within the inhibition
er claimnexists, end goodfaith is apparof section 2260,P. S., where the title to said
Cannot e allowed of land embraced
33
-.l
land is not ill the vendor
within a prier timber culture entry, though
Preemptor who has complied with rebe oftreortry, though
suchen pr m
quirements in the matter of settlement and
such entry may not be of record at the date
is called away by military service has six
Mayhbeperitably.onfirmedwhe. 242
months after close of service in which to
when made
eqsmitabtyconfirmed
64
.....
..
entry-1...
mate
approprilated
by entry, if said entry
364
onMay
landbe
Rinake
etry ------------------------------4
o leaiy...
i usqetycnee
Right of, can not be exercised by a nair- 244
for illegality
nceed
c
subsequently
ried womanliving apart from her husband
under a voluntary agreement of separation 459 Protestant.
See 3finim Claim.
Right of heir to submit proof under section 2269is not defeated by the fiet that lie
.. 468 Public Land.
may have sold his interest in the land -.
See Lake.
One holding title, under a private land
The price of lands within the limits of
claimant, to a larger a1mount of land than he
the forfeited Texas Pacific grant, remained
would be entitled to take as a preemptor, is
at double minimumuntil the act of March
not tlerebydebarredfromenteringl60acres
86......
..
..
2, 1889 .-........
of such land when it is restored if he is
The price of desert land under the law as
626
.
then a settler thereonamendedby the act of March 3, 1891,is one
Various acts of Congress cited wherein
dollar and twenty-five cents per acre, withadditional time is given to prove up on unout regard to the limits of railroad grants. 74
, 656
offeredland .6................1.......
Price of land under a commuted timber
Price of Land.
entry authorized by the act of
SePricef Land.culture
March 3, 1891,is one dollar and twenty-five
See Public Land.

Private

Claimi.

cents per acre without reference to limits of

. 75
..................
railroad grants
See States and Territoies.
Saleof, that is bounded by a water line,
The repeal of section 8, act of Jdy 22,
as shownby the officialsurvey, conveys to
1814,and the acts amendatorythereof, dethe patentee a riparian right, including
privestheDepartmentofauthoritytodeclare
375
.......
subsequent accretions ...........
further reservations of land under said acts- 97
23,
1892.
January
of
of
the
decision
and
vacation
recall
on
the
* This decision was rendered
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Page.
Page.
The even numbered sectionswithin the
The governor's relinquishment under the
granted ibuits of the Northern Pacific beState act of 1877,for the benefit of a settler
came double minimum when the line of
on a listed tract within the primary limits
general route was fixed
. ..
. 1377
divests the companyof all title. (St. P., M.
In the location of agricultural college
& M. Ry. Co.)------..
449
scrip, issued tinder the act of July 2, 1864,
the scrip must be computed at single miniLANDSEXCEPTED.
mum377
Anunexpired preemption filing of record
at the date whenthe grant becomeseffective
Purchaser
..........
excepts from its operation the land covered
See Aienatio. Entry (-title,
Co)Vrna
thereby
.
9,237,656,664
tio),
Hoinestead,(sob-title,actof iJoe 15,1880),
An expired preemption filing of recordat
States and Teritoies.
date when the grant becomes effectivedoes
not except the land covered thereby from
Railroad Grant.
the operation of the grant ---------------624
GENERALLY.
Does not take eflect upon land included
Of lands subject to Indian ocupancy,
within an application to locate a military
I pass to the company subject to such right
bountyland warrant-.------------------278
excluding settlement claimsthereto 16---300
The right of puchase under section 7,act
Thelaterallimits ofthe grantto the Southof July 23, 866, existing at the date the
er Pacific shold be adjusted on the line of
grant becomeseffectiveexcepts the land covlocation, but where the constructed road
ered thereby .........
.
536
has been adoptedas the basis of adjustment
When settlement and occupancyaloneare
the limits thus established will not be
relied pon as excepting land fron a, it
changed-1
----------------------- 264
must affirmativelyappear that such settler
A settlement claim on land within the
had the right to assert aclaim underthe setindemnity limits of the New OrleansPacific
tiemlent laws-1
.
362
grant is protected by section 2 of the act of
The discoveryof the mineral character of
February 8,1887-1......
..
.. 365
land at any time prior to the issuance of
Forfeiture for breach of condition subsepatent effectually excludes such land front
quent, may be declared judicially, orby act
the grant to the Northern Pacific .-----699
of Congress-328.321
For the St. Vincent extension is a new
The lands certified under the gant of
grant,later in date tothatmadeforthemain
June 3,1856,and embracedwithin the forfeitline, and lands withdrawn, as indemnity,
ure act of July 14, 1870,were by said act refor the benefit of the latter, are excepted
stored to the public domain, and the certifront the subsequent operation of the grant
fications thereof vacated; the lands so refor the branch line-545
leased, being public when the grant to the
The grant of Mlay4, 1870,is a float, and
New OrleansPacific becameeffectivepassed
does not take effect upon specifictracts imto said company -1
321,328 til definitelocation; and a homestead entry
The forfeiture declared by act of Septemmade prior to such locationexcepts the land
ber 29,1890,was complete on the passage of
coveredthereby from the grant, though no
the act and openedto settlement at once the
exceptionis made therein of lands thus aplands designated therein359
propriated. (OregonCentral) -283
In the overlapping primary limits of the
WITHDRAWAL.
Northern Pacfic and Oregonand California
Executive for indemnity purposes does
roads, east of Portland, the gant is to the
not effectuntil receivedat the local office - 591
former,under the act of July 2,1864,and is
Lands withdrawn on general route of
forfeited by the act of 1890,to the extent of
Northern Pacificare not subject to settlethe withdrawal madeunder Sec.6,act of 186i
ment or purchase under the coal-landlaw. 484
and under said act of forfeiture no rights of
Ongeneral route for the main line, while
the Oregonroad are recognized within said
standing, excludesthe land coveredthereby
conflicting limits----------------..-....-187
from selection as indemnity for lands lost on
The relinquishment of June 25, 1881,filed
the main or branch line. (Northern Paby the grantee under the act of May 17,1856,
ific). .
525
was for the benefit of bona fide settlers, and
That followed on filing map of general
one who in fact never effecteda settlement,
route under the grant of July 27,1866, xis not entitled to the benefit thereof103
eluded the lands covered thereby from preThe relinquishment of -June 25, 1881,in
emption filingand sttlement
158
favor of actal bonafide settlers doesnot
A mapof generl route is mit a requireextend to one who was at said date not a
ment attached to the gant made for the
qualified settler, being a minor and not the
benefit of tme Sioux City and Pacific line
head of a family-----------288 - by section 17, act of July 2,1864,and the fil
Relinquishment of rights under a withing of such map works no withdrawal .-.... 196
drawal estops the assertion of any claim
Doesnot take effect upon land coveredby
thereunder as against a subsequent settler. 694
an unexpired preemption filing ......... 664,364

INDEX.
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Page.
The grants to the Wills Valley road, and
Northeast and Southwestern by the act of
June 3, 1856,were ditinct and separate, and
there is no authority for the certification of
lands within the limits of one Toadto satisfy losses on account of the other (A.la.)- -129
ACT OF JUNE 22, 1874.
The right of a qualified settler excludes
the land covered thereby from selection
286'
under said act..........................
And August 29, 1890,while offering inducements to companiesto relinquish lands
on which filingsand entries have beenmade,
leave them at liberty to relinquish or not as
695
................
they may think best-

Page.
For indemnity purposes does not take effeet uponlands embrated within a subsist79
ing preemption filing or homesteadentry
Does not take effect upon land embraced
591
within a private cash entry Contemplatedby section 6,act of July 27,
1866,relates only to lands within primary
limits, and the validity of any further withdrawal is dependentupon executive action- 610
No rights, either legal or equitable, are
acquired by settlement on lands withdrawn
369
by executive orderINDEMNITY.
The fact that a deficit exists in the
granted limits does not relievethe company
from the necessity of selection to acquire
610
...
title to indemnity lands -------......
The Supreme Court of the United States
in the ease of the St. Paul and Pacific Company against the Northern Pacific did not
rile that title to, can be aequired without
591
selection---------------The decision of the U. S. Supreme Court
in the caseof theNorthern Pacificv. St. Paul
and MinneapolisCompany did not involve
the disposition of the indemnity lands of
the former company not withdrawn until
after the rights of the latter company attacbed ...

Ralroad Lands.

624

...

Land covered by an expired preemption
filing, but on which the preemptor is Toil...
.605
siding, is not subject to selection.
Selectionof, pending on appeal,precludes
the acquisition of adverse rights by filing
418
-or settlement-.--The departmental order of May 28,1883,
relieving the Northern Pacific from specification of bases does not apply to lands not
3 78
.
.
protected by withdrawal
No rights are securedby selectionof lands
embraced within an unexpired preemption
692
filing of recordContlictbetween a selection sanda homestead entry may be settled either under the
. 79
selectionor on offer of final proof
A settlement right existing at the date
when the revocation of an ildemnlfitywithdraval takes effect, excludes the land from
192
subsequent selection---------------An entry of land previouslywithdrawn is
no bar to the right of selection if exercised
before the revocationof the withdrawal becomes effective --------

-Ill

Land within commonlimits, and excepted
from withdrawal, is subject to selectionby
either company, or open to settlement and
79
entry The even-numberedsections within the
primary limits of the grant for the Leavenworth, Lawrence and Galveston road are
reserved to the -UnitedStates, and therefore
excepted from the grant to the Missouri,
KansasaniTexasroad,and cannotbetaken
in lieu of deficienciesin its place limits -.... 164

ACT OF MAftcii 3, 1887.
The act of March 3,1887,confers io new
authority in the matter of bringing suit to
recover title, but males that mandatory
132
which before was discretionary ............
Prior to the institutioii of suit for the recovery of title, a demand for reconveyance
must be made uposi the company,and this
demandcan only be directed by the Secre-9............. 9
tary of the Interior- ......
Proceedings for the recovery of title are
authorized where patent has erroneously
issued for

landsexcepted from the grant- .9, 696

Proceedings authorized for the recovery
of title, where lands have been erroneously
-......... 364
certified on account of a grant
The Department has authority to institute proceedingsfor the recovery of title to
lands erroneously certified, whether such lands are in the hands of the original
grantee, or halvepassed to third parties-. 129
The necessity for judicial proceedings to
recover title, where lends in excess of a
grant have been certified, is not obviated by
matters of defense that may be set up
. 121
...............
against such action.
Proceedings advised for the recovery of
lands patented to the Oregonand California
Company,lyig within the conflicting primary limits of the grant to said company
and that to the Northern Pacific east of
192
Portland-.-.---------------.-.-.
Onewho has contracted to sell land purchased from a railroad company,to which
title subsequently fails,is a proper party to
perfect title under section 4,act of March3,
1887-

.--

The right of a purchaser to perfect title
under section 4 is intended to cover cases
where the lands were imearned and erroneously patented or certified -18
The right to perfect title under seetion 4,
act of March 3, 1887,is not defeatedby the
factthatthiepnirchaseristheptesidentofthe
if
companyand trustee for the bond-owvners,
there is no evidence of bad faith on the part
of said purchaser as against thecornpany
.18
- .
-.
or said bond-owners .

18
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Page.
The right of a settler to perfect title unDoes not inure to the benefit of a contest
der the provisoto section5 defeatsthe claim
that is initiated for the purpose of fraudu of a purchaser from the company,under the
lently defeating rights acquired in good
bodyof said section ................554
faith under saidrelinquishment-1------383
The second proviso to section 5 applies
Filed uring the pendency of acontest,
only to lands which at the date of the act
and as the result thereof, mares to the benhad been settled upon in good faith sbseefit of the contestant and excludesall rights
quently to December2, 1882237
under the subsequent application of anA settlement right acquired after Deother to proceed against the entry in quescember 1, 1882.defeats the claim of a purtion420
chaser from the company35
Of atiuber-culture entry, accompaniedby
The privilege of purchase under said act
a homestead application of the entryman,
extends only to cases where the right of
does not defeat the adverse right of a setthe settler and bona fidepurchaserfrom the
tilerthen on the land -..
439
company has been defeated through an erBepayntet
roneous disposition of the land35
A bona fide purchaser from the company,
The authority for, of excess over single
or one taking thereunder, who has transferminimum,in caseof an entry within the forred the land,-mayperfect title under section
feited limits of the TexasPacificgrant made
5, where the claimof the companyfails--- 25
prior to March 2,1889.-. 8
The right to perfect title under the first
The only person qualified to apply for, is
clause of section 5 is intended for those who
the one in whom the title to the land is
have in good faith paid their moneyfor a
vested at the date of the cancellation of the
title believed by them to be good,and the
entry, or the heirs of such party
101
fact that such purchaser holds under a qutiA purchaser of the landsubsequent to the
claim deed will not exclude him from the
cancellation of the entry acquires no right
benefits of said section-498
to a repayment of the purchase money paid
The demand preliminary to judicial proby the entryman .....................
140
ceedings for the recovery of title may be
Of interest on deferred payments under
made upon the present holders of the land
an Osageentry not authorized by statute- - 204
and parties apparently having an interest
No statutory anthosity for, where the retherein, when the original company has
ceiver fails toaccoutfor thepurchase price
ceased to exist, and has disposed of the
of land, and the entryman pays therefor a
land ...............-.....
-129
secondtime ...........
236
An entry allowed on insufficient proof,
Rehearing.
submitted without fraud or concealment,is
See Practice.
erroneously allowed" within the meaning
Reinstatenient.
of the act providiug for repayment ..
5-14
See ELtry.
Fees received by the local office,since
August 4,1886,for reducing to writing tesRelinquishnent.
timony in support of an entry may be reSee Railroad Grat.
paid-4
.....................
645
Of a final entry may be acceptedwithout
requiring the entryman to showthat he has
Reservatioll.
not transferred the land where no interest
See SchoolLand.
of a transferee is asserted, and the record
Of forest lands created by the President
disclosesno fraudulent intent
.. 82
under section 24, act of March 3, 1891,may
Of a desert entry opens the land covered
be restored to the public domain by the
thereby to settlement and entry without
President without special authority from
further action on the part of the General
Congress.....-...............
. 209
Land Office .......
.......
123
Executive for the establishment of InExecuted by the entryman while so indian, does not take effectupon land covered
toxicated as to not comprehend the characby a homesteadentry-5
............
89
ter of the instrument is ineffective ..
. 133
For military purposes can not be restored
Sent to the local office during a vacancy
to the mass of the public domain by act of
in the officeof the register is not filed in
the President ......-....................
210
contemplationof law, and if returned to the
The provisions of the act of July 5,1884,
entryman before the vacancy is filled no
do not protect a desert entry made while the
action can be taken thereon---------------- 133
land was reserved
233
Accompaniedwith an application to enter,
Abandonedmilitary, can not be restored
filed simultaneously with an affidavit of
to entry and settlement by the President
contest, defeats the right of the contestant 144
under the act of July 5,1884
88----.......
233
Will not be acceptedwhere the right of a
Lands within an abandoned military,
transferee would be defeated thereby. '224,644
transferred to the Interior Department and
Intures to the benefit of a contest if filed
appraised in accordancewith a special act,
as the result thereof -18.
306
but undisposed of at the date of the act of

14561-VOL.14
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-Page.
July 5,1884,may be again appraised under
Servicein the regular army sincethe close
said not and offeredat publicsale 76
of the rebellion is not acceptedas the equixThe iprovemients on an abandoned miliilent of, under the homesteadlaw 472tary, may be sold separately under section
Is an essential part of the compliancewith
3, act of July 5, 1884,where the lands on
the homestead law required by the act of
which they stand are not subject to disposiMarch3, 1883(Ala.).
268
lion ider said act-298
One whomlkes a second-entryunder seeA preferred right to purchase the laud on
tion 2,act of March 2,1889,is entitled to
which improvements are situated is concredit for military service, though allowed
feared by the act of July 5 1884,upon the
therefor under his former entry
. 604
parchasers ofsteh nprovementsprior to the
Required underthe homesteadlaw allows
passage of said act
527
credit for military service
. -.
507
The let of July 10,1890,providing for the
I
Upon the origiial farm doesnot extend to
disposal of certain abandoned military, in
land nder an adjoining farm entry until
Wyoming, repeals the provisions in the act
Suchentry has been made268
of July 5, 1884,which confers upon the
Uiderte homestead law is Dot affected
purchaser of inipro-euents a preferred right
I by the fact that the etryman's house was
to purchase the ln- -8
622
on it part of the land subsequentlyadjudged
A tract of laud is not reserved by an inmineral and excluded from the entry .-. 489

advertentnotatiourofits dispositionol the

tract book andplt in the localoffce50
Effected by an entry, is not defeated by
the failure of the districtofficers to properly
note the same of record .
242
Effected by mml
application to lcate atwarrant upon a specifictract, not defeated by
loss of the warrant and fees i the General
land Office though is tberesultorsiclleO ss
no record of tlPlocation is made ill the local
office .
--278

Reservoir.

Res

udicata.

Plea of not goodas against one whois not
made a party to the proceedings in question
by due notice thereof278
After the expiration of time allowed for
appealfroma decision in a case it is too late
for the Conimsissioner
to take action therein
on his ownmotion,as the case is then rmoved from his jurisdiction, and further
action, if any, must be taken by the Dcpartent in the exerciseof its supervisory
asthority -74

eserVOir-.
See Light of lpWay.
A natural lake cam.not be appi-opriated
Review.
for a:5.8.
.
.
oO8
See Practice.
The protection provided for settlement
claimsby section 17,act of Mlrchl11891,
as
Right of WIay.
against location of, extends only to lands
Circular of April 21, 1892,regulating apactually occupiedat te date of such locaplhications
under the acts of March 3, 1875,

tion1
. . .514
and
March
3,
18918.338

Survey of;ol uusurveyed land, should be
No authority for nap of location over'
connected wili goverunmentsiirveys, or
unsurveyed laud
.
336
with somewell-definednatural mionmnent. 518 CANALs, DITCHES, RESEIYOItS.
Resideice.
The certificate of the register should
In good faith i a house believed to be
show that a trite and correct duplicate map
upon the land claited is constructive resiofjsurvey has been filed i the local office. 28
deuce upon such land447
In the survey of a canal its width and
Can not be legally maintained by marthe course and distance of the line of route
niedwoman while not living with her liusshould be noted and uly shown . 30
band -.
241
In the survey of canals and reservoirs
Failure to establish, is not abandonment
the variation of the magnetic from the true
where the entryinan diesprior to the expirameridian should be noted .1
0
tion of six months from date of entry and
In the survey of a ditch the sbdivithe heir subsequently cultivates the land.- 141
Sionallines of sections should be laid down
Section 3 act of March 2, 1889,does not
on the map, and the field notes of survey
authorize extension of tinie for the estabaccompanythe same.28, 30
lishiment of, but allows a leave of absence,
In the survey of a ditch the termini
in certain casesafter settlement9
should be definitely fixed, and at each point
A pplicationof pr-eemptorfor leaveof abwhere the ditch crosses the lines of the pubsence based on alleged failure of crops,does
lic survey the distance to the nearest esnot operate to extend the time for making
tablished corner of said survey should be
final proof
-.. I
207
noted on the map.
.:28
Nlot required of a homestead applicant
No authority for map of location over unprior to the allowanceof the entry 554
surveyed land.....
336

INDEX.
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Salines.
In the survey of a reservoir the initial
The settled policy of the government
pointt of the survey should be fixed by refin the disposition of. salt lands and. has
erenetoga corner of the publi survey or
been, and is now, to reserve the same
somewell-definednaturalmonument . .28,516
597
from general disposal .In running the boundary line of a reserDeposits of rock salt are, and not subvoir the points where it crossesthe lines of
jeet to entry under the statutes authorthe public survey should be marked by a
597
izing the disposal of minerallandsstake or stone, and the distance to an estabLand.
School
lished corner,outside the reservoir, noted
SeeAppiceation...... 28
..........
on-themapCannot be regarded as identified by sur.
A map of a ditch or reservoir. drawn to a
vey so as to exclude settlement vherea reless scalethan 2,000feet to 1 inch,may be
291
survey of the land is found necessary28
accepted, if not inconveniently largeTitle passes to the State, at the time the
Reservoirs should be so surveyed as to
grant takes effect, without patent or certiliinclude onlythe land coveredwith water, as
cateandtoexceptlandtherefromonaccott
the right of occupancy is limited to such
of coal found therein the existence of sch
land, and 50feet of marginal land for use in
mineral in paying quantities must be shown,
30
construction and repairsand that such fact was known when the
For canalsaudditches notgrantedthrough
681
grant took effectIndian reservations by section 18, act of
Settlement right on lands reserved for
265
.
.
March 3,1891schoolpurposes, acquired prior to srvey, is
not defeatedbyfailure to establishresilence
RAILROAD-STATION GROUNDS.
for a term of years after settlement and surA companythat is not organized as a coineywhereduring suchperiod valuable iemon carrier with passenger and freight
provements are made. and due residence
521
..........
entitled tois noteestablished--thereafter---212
fatulitiesis net
facilitis
d 213
an-aba
thereafterwithin
etis
Gravelbeds, orballast pits, arenot subject
Sections 6 and 36 within an abandoned
to selection under the act of 1875,but may
military reservation are not subject to a subbe used temporarily for purposes of consequent schoolgrant but must be disposed
414
:
stretion527
s t of under he provisionsof uly 5,1884 The period of original construction e
Double minimum lands may be taken for
when the-road is open to the public for gen271
doubleminimumloss-..-.566
eral useThe selection of indemnityis a waiverof
The use of material under the general act
all clahmto the land in place, and to protect
of 1875and the special act of February 15,
a settlement claim on such land the State
1887,is limited to construction, and does not
may take indemnity tberefor,if it so elects. 232
566
include repair or hmprovement
Indemnity selection of land subject
A selection of a tract exceeding20 acres
thereto, approved and certified, precludes,
- 20 .r117
in areaecannotbe approved
while outstanding, the allowanceof another
A. plat shoing1 proposed station grounds
17
.
selection in lieu thereof
extending i miles along both sides of the
in case of a preemption settlement on.
line of the road, and 75 feet in width, will
... . the State may either select
prior to survey,
118 ............
not be approved-............
r claim is abacdoneo
the refr,i
ndemnity
A grant for station purposes is not in fee,
a
t s
. 109
......but an easement
assert its right to the land in place ......... 394
Application to select station groundsinntrengndmtyslconos
An intervening indemnity selection does
should not be submitted until the company
a homesteader,
of hut
theto.not
right
defeat
ofway. 118 'settles
of its right ofway.11
has-securedthe
enfails'to makewho
survey,
nrior
aprovl
ecurdte ofitsrigh
hasapproval
try witi th statuto perioRight of selection for station purposes is
417
lie
period.
statutory
the
within
try
limited to lands adjoining the company's
of mndemnity ll not be dsSelection
117,
theretofore acquired
way
Tight
where the local officecorrects a eis- bturbed
117,414
414
acquied .....-----......
rightofof
w athetiofre
description, and the State ratifies such
A plat of station grounds will not be apriorto the interventionof ataverse
dc
proved where the location is such as to ex.
acionp
elude access to pblic lands not included

therein ..........

-

.. 24

-

.102

And station privileges on the former
CrowCreek Indian Reservation,as provided
for the Chicago, Milwaukee and St. Paul
act -of March 2,1889,
-By. o.by section
Co.-hy
-Ry. 16,
- is -notdefeatedby a settlement right claimed
167
act
section
23of
said
act---------------- L167
23of said
nnder sectionnuder

Revisetl Statutes.thorities
Tables of, cited and construed, page xx.

of land
in lieu
selection,
An indemnity
asat the
of record
as mineral,
patented
sage of the act of February 22,1889,author-

-reserve
-operates -to
sh--selections;
izingland
homestead
as-against a subsequent
282
ashinton)
apiail
application._
territorial au- 282
indemnity by-----------Selectionsof(Washington)

~~~the

are not released from reservation
bythe act prodding for the admissionof the
Territory to the Union. (Washington)---- 271
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Confersno right to land embracedwithin
A selection of indemnity, made and apa railroad indemnity selection pending on
proved beforethe final survey of a private
418
appeal.............................
claim excluding the basis therefrom, is conActual date of, may be shown,though the
firmed, by section 2, act of March 1, 1877,
filing through mistake shows a different
andthe basis therefor is subject to disposal
.. 431
. 252
date--.-.----------..
asotherpublic lands. (California)-Right of a settler on land covered by the
Selectionsof indemnity in Oklahomamay
timber-ulture entry of another, on relinbe made from any unappropriated, srquishment of such entry, is superior to the
veyed; aon-mineral public landswithin said
entryman's elahn under a homestead appliTerritory for losses by Indian allotment,
439
cation filed with said relinquishment.
settlements prior to survey, fractional surRights of, cannot be acquired by trespass,
-.
. 226
veys, or from any natural cause .
nor constructive possession of such landby
1>.
SCrip,
settlement on an adjacent tract --------- . 475
A New Madrid location of unsurveyed
Of an alien confers no right to public land 664
land is notadthorized by the act of February
17,1815,and while the law thus remained
Sionx Lands.
See Indian Lands.
was no bar to other disposition of the land- 3
The act of April 26,1822did not operate
land,where
Special Agent.
to savea locationonunsam-veyed
Should not examine and report on claims
such land had been previously sold by the
at the reqaest of interested parties . -... 38
government to intervening adverse claim-

ants-----------------------

3 States and Territories.

Agricultural college,issued under the act
of July 2, 1864,is on the basis of a single
minimum grant, and must be so computed
in the location of doubleminimumland - - 8
Issued to the Chippewamixed bloods a
der the seventh clause of section 2, treaty
of September30,1854,is personal and not assignable, and a valid transfer thereof cannot be effectedthrough a doublepower of
576
attorney -.
The subsequent ratification of acts performed under double power of attorney,
executed to ffect a transfer of Chippewa,
will not operate to give validity to a loca.........
576
tion andsale thereunder
Location of, properly subject to contest - 576

Selection.

ALigNodeA.

The right of purchase nuder section 7,
act of July 23,1866,is not defeated by the
fact that the legal title to the land is, at the
date of the act, held by one not a purchaser
for a valuable consideration, where the
of the equitable title at such time is
--..
536
not thus disqualified .
The purchaser of a private claim of quantity within larger out boundaries who conrodsthe locationof the laiiiiis not entitled to
purchase lands excludedon final survey ... 665
MONTANA.
University selections approved prior to
the admissionof the State require no further
action to complete title, except the admis-

sion of the State; the certification to the
See Railroad Grant, SchoolLand.
governor of the Territory is sufficient vi..... . 142
denceof title .....----........
Settlement.
See SchoolLand.
Statutes.
And improvement extend constructively
See Tables of Acts of Congress, and Reto all parts of the quarter section claimed
vised Statutes, pages xviii and xx.
54
--- __ -------------by the settler-Departmental regulations under, if not in
On land covered by the etey of another
conflict therewith, have all the force and
confers no right as against the entryman or
587
..
.
effect of law
the goverunment,but, as between parties
Is operative from its date if no time is
who have thus settled, the first in time is
596
90
fixed when it shall becomeeffective......
..
...
first in right .......-.....
Right is not acquired by the purchase of
the prior possessory right of another ..-.
90 S rvey.
See Lak-e,Minig laime,Right of Way.
A settler on land reserved for railroad
Of a mining claim or townsito is a " pubpurposes is entitled to three months from
lie survey " when the elaim or entry passes
date of restoration of laud in which to make
108
filing and protect his right as against a subinto a patent
.
-.
sequent settler -----------------......... 230
Of an island should-,be allowed where
such island has been omitted from the surMade byaminor, nttthe head ofa faniily,
seoures;norighi to public land ..
.
290
vey of adjacent land and has not been dis115
posed of by the government .
Rights of, do not extend to lands subject
.
300
O..... If noneof the lands contiguousto a former
to Indian occupancy --------------.
non-navigablemeandered lake, have, been
On land withdrawn for railroad purposes
patented or applied for, the land previously
by executive order confers no right, either
. 369
covered by water may be surveyed ........ 119
-.
legal or equitable
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The government has no jurisdiction to .
order, when the land lies within the meander line of a non-navigable lake, and the
lands adjacent thereto have been patented
274,637
.
or applied for .
Of an island, formed in a river after the
survey and dispositionofthe adjoining shore
lands, can not be ordered, as the land thus
formeddoes not belongto the UnitedStates 433
Order for, and public offeringof land as
an isolated tract preclude the allowance of
a preemption filing therefor tendered by the
applicant for survey and based upon an alleged prior settlement right -456
Of reservoir site on nsurveyed land
should be connectedwith the public survey
or somewell-definednatural monument. -. 516
The Department has no authority to order the resurvey of a patented private
557
claimwhile the patent is outstanding Swamp Land.

SeeAlienation.
Theclaim of aStateshouldnot be rejected
on the report of a special agent alone, but
such report may be made the basis of fur175
..........
ther investigation- .....
The inadvertent certification of lands ex.
cepted from the grant does not deprive the
Department of juarisdictionto correct the

. ..

error .....-

229

The grant to Illinois did not take effect
upon the alternate sections reserved in the
railroad grant of September 20,1850 ........ 229
The burden of proof is upon the State
where it claims a tract that is not returned
as swamp and overflowed------------------ 247
The character of land at the date of the
grant determines whether it is subject
_._..__.
_247,254
thereto ..........
Proof that land is at present swamp,and
overflowed is not sufficientto overcomethe
adversereturn of the surveyor-general 247.
Land covered by an apparently permanent body of water at date of the grant is
. 253
not of the character granted ..
The approvalby the surveyor-generalof a
segregationsurvey madeunder section 2488,
R1.S., is of no legal force where the lands
covered thereby were not in existence at
253
date of the grant. (Cal.) ..................
Proof as to the character of land at date
of the grant should be required before approving a contract for a segregation survey
253
(Cal.) ......................................
Beforefinal action is taken on a claim the.
waiver as to further claimsrequired by the
regulations of September 19,1891,must be
..... 533
furnished .-.Grant of, not defeated by location of pri.
vate claim where such action is not deft74
nite .6

ao.

Timber

Culture.

Page.

See Etry, Final Proof.
Failure to break the requisite five acres
may be excused on due showing that it was
65
caused by threats of personal violence.
Sowingtree seedsbroadcast is not aproper
. 98
planting
The entryiman must make adequate provision forthe protection of the trees planted 98
Failure to secure the requisite growth of
trees does not warrant cancellation if not
due to the entryman's negligence .. - . 423
Compliancewith law must be shown during the pendeney of a contest, where an entry is irregularly allowed for land thus involved-................_.431
The act of March 3, 1891,does not relieve
the entryman from cultivating the quantity
and character of trees specifiedin the act of
1978,nor repeal the requirement of six huadred and seventy-five thrifty trees to each
-.......
4
acre at final proof ...

Tivther
Cutting.
Instructions of January 13,1652,and

approved form of letter to applicants with in96
formation as to limitation of privilege
Permits will not be issued under section
8,act of March 3, 191, to out timber from
unsurveyed lands within the primary limits
of the Northern Pacific grant, in the absence
of a showing that the land is mineral ...... 126

Timber and Stone Act.

Does not authorizepurchase by a married
woman,except with her separate money,in
125
which her husband has no interest -t
Improvements on a tract of land will not
excludeit from entry under said act, if not
made and maintained under a bona fide oc16
upation----- .-.-.---------.---Land is not exceptedfrom purchase nder
said act by the improvementsof one who is
not asserting a claimto said land under any
law authorizing the occupancythereof-...415
Au entry under said act not made for the
"exclusive use and benefit" of the entryman, but in the interest of and for the benefit of another, is in violation of said act and
392
.
. .
must be canceled
The personal inspection of the land required of an applicant does not necessarily
require said applicant to actually pass over
..... 436
the tract in question ..-.
The general authority of the Commissioner to determinethe validity of entries is not
abridgedby the provisions of this act.. I.... 617

Timber Lands.
See Reservetios.

Town

Site.

See Oklahoma.
The issuance of patent to trustees is not
a disposition of the government title, but a
conveyancethereof, in trust, to be held un.
der the direction of the Secretary of the
295
Interior (Oklahoma)................
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The Attorney-General will be requested
Trustee.
See tairoad Lands.
to direct the proper district attorney to appear on behalf of the trustees where judicial
University Lands.
proceedings are institnted to control their
See States and Territories.
action in the disposition of title (OklaRoad Grant.
. 1.....................
295 Wagon
homa)
SeeRairsad Lands.
Plat of, submitted under the second proXVARRANT.
viso to section 22, act of May 2, 1890,should
show aurately the exterior boundaries,
Applicationto locate a military bounty,
width of streets, and measurement and loca- 505
11............
upon a specific tract, duly filed with the
tion of parksandreservations -.
of the General Land Office,
Commissioner
In case of addition to, under section 22,
reserves the land specifiedfor the benefitof
----------278
the applicant----set of May 2, 1890,the streets should conform to those already established, and the
applicaof,
and
fees
accompanying
Loss
-s50
tion to locate a specific,tract, by the Comsurveyor's certificate show such fact
The party filing pt and application
missioner,will not defeat the right of the
apiat
huho
con
fsi
osn
the proper party to receive notice of action
though on accountof said loss ne
thereon ...
.
..
,
628 .. ~applicant,
The
r
c
-028
2record
of
the
location
is
made
in
the
local
ofie--------....--------2
The right accorded by section 22,act of
o:fce-27
enter as a, the tract spe-iMarch 3, 1891,Fto
fled therein is limited to a single entry of
W ater Right.
See ight of Wap.
--0
..-.. 628
said tract

