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PRIVATE CLAJWI—SCRIP—ACT ¥

D. C. HARDEE. ’

The third section of the act of June 2, 1858, authorizes the issuance of serip only in
cases of confirmed’ pnvate land elaims, and requires hatlsfaetory proof of such
confirmation.

The third section of the act of Mareh 3, 1819, expressly e\ccep’ts from confirmation
lands claimed or recognized under sections one and two of said aet,

In the case of a claim depending for confirmation. upon section 3, act of March 3, 1819,
the confirmee, or his legal representative, must identify the land in order to de-
termine whether it was covered by a claim under sections one or two of said act,
and whether the claim thereto has been satisfied in whole or in part.

Secretary Vilas to Commissioner Stoc]cslwger, July T; 1888.

I have considered the appeal of D, C. Hardee, as legal representative
of Samuel Phares, from the decision of your office of January 31, 1887,
denying his application for the approval and delivery by your office of
the certificate of location, issued by the surveyor general of Louisiana,
under the third section of the ac{ of June 2, 1858 (11 Stat., 294), in sat-
isfaction of the Louisiana private land claim of said Samuel Phares.
In 1803 the ILoouisiana Territory was ceded to the United States by
France, and April 25, 1812, Congress passed an act ¢ for ascertaining
the titles and claims to lands in that part of the Louisiana territory,
which lies east of the river Mississippi and island of New Orleans and
west of the river Perdido.” The act provided that ¢ the lands within
said limits shall be laid off into two land districts, between which Pearl
River shall be the boundary, and for each of which districts a commis-
- sioner of land claims shall he appointed by the President.”
‘These commissioners were charged, in the first place, with the duty
of investigating and having a record made of all claims to lands within
their respective districts, based upon “any grant, order of survey, or
other evidence of claim whatsoever, derived from the Freuch, Brit'sh,
3263—voL T—1 , 1
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or Spanish governments,” and were required to make abstracts thereof
and forward them to the Secretary of the Treasury; and in seection
eight of the act it was further enacted :

That the said commmissioners are here\n authorize and regnired to colleet and re-
port to Congress, at their next session, a list of all the actsal settlers on land in said
districts, respectively, who have no claims to land derived either from the Fremeh,
Britisb, or Spaunish Governments, and the time at which sueh settlements were made.

James O. Cosby was appointed Commissioner for the district west of
Pearl river, and pursuant to said section eight of said act, he reported,
June 7, 1813, a supplemental list of settlers, among whom was Samuel
Phares. (Am State Papers, Vol. 3, p. 69, Green’s Ed.)

Congress next passed the act of March 3, 1819 (3 Stat., 528), by the first
section of which, certain claims to land demved from the Spanish or
British governments, reported by the commissioners under the acts’of
1812, are recogunized as valid and complete titles, and by the second
section, other claims founded on. written evidence of title from the
Spanish authorities, and reported by the said eommissioners, though
incomplete, are confirmed. By the third section of said act, a grant, as
a donation, is made to a class of claimants and actnal settlers who had’
no written evidence to sustain their claims, but who had actually in-~
habited or cultivated the lands claimed or settled on prior to April 15,
1813, and whose claims were comprised in the list of settlers reported
by said commissioners; but it is provided,  that nolands shall be thus
granted which are claimed or recognized by” sections 1 and 2 of said
act. .
" The settlement of Samuel Phares appears to have been made in 1811
and his claim falls within the class designated in said third section of
the act of March 3, 1819,

Under this act parties were ¢ confined to the lands settled on and in-
habited or cultivated, and the original settlement and inhabitation or
cultivation fixed and determined the lccality of the claim, and they
were not permitted to go elsewhere and take up an equal quantity, and,
as it sometimes happened, that the government, through inadvertence
or mistake, disposed of the land embraced in the original claim,” or
from some other cause, it became impossible to locate thereon, Con-
gress, to prevent the injustice which would otherwise result in such
cases, passed the act of June 2, 1838, the third section of which con-
cludes as follows:

Where any private claim has been confirmed by Congress and the same, in whole
or in part, has not Leen located or satisfied, either for want of a specific location
prior to such confirmation, or for any reason whatsoever, other than a discovery of
fraud in such claim subsequent to such confirmation, it shall be the duty of the sur-
veyor-general of the district in which such claim was situated, upon satisfactory
proof that such claim has been so contirmed, and that the same, in whole or in part,
remains unsatisfied, to issue to the claimant, or his legal representatives, a certificate
of location for a quantity of land equal to that so confirmed and unsatisfied; whicl

certificate may be located npon any of the public lands of the United States, subjeet
o sale at a private entry at a price not exceeding $1.25 per acre. * * * *
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Under this provision of said aet, the surveyor general of Louisiana
in 1870, issued certificates of location on the claim of Phares, and the
same were transmitted to your office for authentication. Your office
denied the application for authentication of these certificates, upon the
ground, that ¢ the basis for indemnity in this case under the act of 1858
. has not been established.” .

The act of 1858, as appears from the above quotation therefrom, au-
thorizes the issue of certificates of location only in cases of “ confirmed ”
private land claims, and requires “satisfactory proof of such confirma-
tion.” The claim of Phares depends for confirmation upon the third
section of the act of March 3, 1819, which expressly excepts from its
operation lands ¢ claimed or recognized under sections one and two of
sald act.” If the land claimed by Phares was ¢ claimed or recognized ”
undereither of said preceding sections of the act, then the claim of Phares
thereto- was not confirmed by the act and the issuance of the certificates
of location was unauthorized by the act of 1858. The burden of prov-
ing confirmation of the claim is upon the confirmee or his legal repre-
sentatives. 1In order to do this, it is absolutely essential at the outset
to.sufficiently identify the land or establish its locuws. Until this is
done, it can neither be determined whether the land is covered by a
claim under sections one or two of the act of 1819, nor whether the
the claim thereto has been satisfied in whole or in part. Moreover, the
definite location of the claim wounld seem to be necessary, to prevent the
governinent from being defrauded by the duplication-of claims by the
original confirmees or their legal representatives. (Tnstructions of Com-
missioner Drummond of August 26, 1872, Land Office Report for 1873,
p..40.) ,

There is no evidence whatever in this case showing either the exact
or approximate boundaries of the land claimed by Phares, or in any
way identifying it; hence, no bams for indemnity under the act of 1858
is established. (John Shafer 5 L, D 283.) The proof is, also, silent as
to how Hardee, the alleged legal representative of Phares and in whose
bebalf as such representative the apphcdmon is made, acquired title
to the claim.

The decision of your office is accordingly affirmed.

PRE-EMPTION=— RESIDE\‘CE—J OINT ENTRY.
EpwaArp J. DoYLE.

The pnrpose of the departmental rule requiring of the pre- emptor six months aetual’

residence preceding entry is to secure an assurance of good faith on his part, and

where good faith is otherwise sufficiently esfablished, the object of the rule is
artained, and a literal compliance therewith is not necessary.

In the event of settlement pefore survey, and award of joint entry, the parties are not

anthorized to d1v1de equally the for bv acre tract in conflict and thereaftel enter
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In such a case the whole tract in conflict may be entered by either party on condi-
tion that he tenders to the other an agreement to convey to him that portion of
the land covered by his occupation.

If both parties fail or refuse to make entry on the terms thus prescribed then they
will be allowed to make joint entry under section 2274, R. 8.

Secretary Vilas to Commissioner Stockslager, Julg) 7, 1888.

I have considered the appeal of Edward J. Doyle from the decision of
your office of September 15, 1886, rejecting his final pre-emption proof,
for the N. § of SE. £ and SE. 1 of SE. }, Sec. 8,and * W. § of NW. { of
SW. L7 of Sec. 9, Devﬂ’ Lake district, Dakota

Doyle filed declaratory statement, No. 126, November 2, 1883, allew-
ing settlement March 21, of that year. His proof shows, that he made
settlement as alleged in his declaratory statement, March 21, 1883, and
resided on the land from that time until May 1, 1883; that from the
latter date to Angust 15, 1883, he slept on ths land two or three nights
each week and made such improvements thereon ¢ as his very limited
means would allow;” that from August 15 to November 1, 1883, he
was confined to his bed by fever, and, being unmarried and withous
family, “had to be removed about six miles to the house of a friend to
be cared for;” that from November 1, 1833, to January 1, 1836, he was
on the land about half the time, and irom the latter date to the time of
his making final proof, July 23, 1886, a period of six months and tweunty-
three days, he was on the land all the timne, except two weeks in the
first part of January, and one week in July, during which week he was
absent hunting his team which bad run away ; and that bis absences,
except during his said illness and the last named week when he was
hunting his team, were necessary to ecable him to earn a support, and,
from the time of his said settlement on the land, he neither had nor
claimed any other home. His improvements consisted of a frame house,
ten by twelve feet, well built, a frame stable, a well, thirty acres of land
broken, and six acres cultivated in crops—all valued at $300.

The local officers rejected the proof, “on the ground of insufficient
residence,” and your office affirmed this action of the local officers, hold-
ing that, “In defanlt of a continuous residence of six mouths next prior
to date of proof, the proof must be rejected.”

In this finding, I can not concar. The two weeks’ abseuce in Janu-
ary, 1886, were in the first part of that month, and this left more than
gix months before the date of final proof, July 23, 1836. The week’s
absence in July, 1886, for the purpose of hunting his lost team, was en-
tirely consistent with an intent to maintain his residence on the land,
and, in legal contemplation, did not break the continuity thereof.
Moreover, the purpose of the departmental rule, requiring of the pre-
emptor six months actual residence preceding euntry, is to secure an as-

urance of good faith on his part, and where good 1aith is otherwise
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sufficiently established, the object of the rule is attained and a literal
compliance therewith is not necessary. (Joseph Hoskyn, 4 L. D., 287;
Israel Martel, 6 L. D., 566.)

Your office does not find that Doyle acted in bad faith, and, in my
opinion, the proof leaves no.room to doubt his good faith.

Doyle’s declaratory statement embraced the # NW., 17 of the SW. 1 of
said Sec. 9, but one, A. A, Dion had filed a declara-tory statement for
the whole of said SW. , and, it appearing that both claimants had set-
tled npon and improved said tract prior to survey, this Department, on
contest by Doyle of Dion’s ¢laim, held, ¢ that the proper way to adjust
the rights of the parties is to allow a joint euntry of.the tract in dispute,
under Sec. 2274, Rev. Stat.” (Doyle v. Dion, 4 L. D., 27.) Bat Doyle and
Dion, disregarding the said departmental decision, agreed between
themselves upon a division of the land as to which their claims con-
flicted, Doyle taking the W. §and Dion the E. & of the NW.1 of said
SW. %, and under this agreement, Doyle embraced said W. § in his proof
- and Dion made cach entry of said E.1.” Your office properly Leld, that
this was ¢ unauthorized by law and by the said decision in Doyle o.
Dion,” and held Dion’s entry as to said E. § for cancellation.

Section 2271 of the Revised Statutes provides that in such cases « it
shall be lawful for such settlers to make joint entry of theland * * *
or for either to enter into contract with his co-settler to convey to him
his portion of said land after a patent is issned to him, and, after mak-
ing said contract, to file a declaratory statement in his ewn name, and
" prove up and pay for said land, and proof of joint occupation by him-

self and his co-settler, and of such contract with him made, shall be
" proof of sole occupation and pre-emption by the applicant. * * *7

Under this statute, I direct that Doyle be permitted to make entry. .
of the entire tract, upon condition that he tenders to Dion an agreement; .
in writing to convey to Dion that part of the tract claiined and occupied
by Dion, and if Doyle decline to enter into such agreement, then Dion
may make entry of the entire tract, upon the condition, that he tender to
Doyle an agreement to convey that portion of the tract in dispute
claimed and oceupied by Doyle. If both parties fail or refuse to make
entry upon these terms and conditions, then they will be allowedﬂ to
make joint enfry, in accordance with the provisions of said statute.
See Coleman v. Winfield, decided June 26, 1888 (6 L. D., 826). -

The decision of your office rejecting Doyle’s proof, as to the other
land embraced therein, to wit, the N. } of SE. } and SE. } of SE. $.of

Sec. §, is reversed.
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MINING CLAIM=EVIDENCE OF DISCOVERY.
SILVER JENNIE LODE.

Evidence as to the discovery of the alleged vein ov lode should be furnished showing
the place where, and when such discovery was made, the general direction of the
lode or vein, and all the material facts in relation thereto; and such evidence
should be elear and positive, and based on actual knowledge and the witnesses’
means of information be clearly set forth.

Seeretary Vilas to Commissioner Stockslager, July 7, 1888.

I have considered the appeal of William N. Nason et l. from the de-
cision of your office of January 8, 1837, holding for cancellation mineral
entry, No. 66, for the *Silver Jennie Lode,” Gunnison district, Colorado.

In view of the facts disclosed by the record in this case awdl which
are recited in the decision of your office hereto attached, your office
properly required, in the letter of March 2, 1886, that ¢ If a vein or
lode bas actually been discovered within the claimed ground” evidence
must be furnished showing * the place where, and when, snch discovery
was made, the general direction of the lode or vein and all the material
faets in relation thereto, and must be clear and positive and based on
actnal knowledge of the facts,” and, “the witnesses’ means of information
must be clearly set forth.”

The claimant first petitioned for a modification of these requirements
and filed in support of said petition the affidavit of Frank P. Tanner,
one of the claimants, and attorney in fact for the others, dated April
19, 1886, which sets forth that “affiant believes that said vein” (the
Silver Jennie Lode) ¢‘extends throughont said location, but that said
vein does not crop out from the surface.so that such fact could be de-
termined without a great deal of additional development, and that
such additional development would cost many hundreds, if not thou-
sands, of dollars and would not aid at all in the working of said mine
or assist materislly in extracting ore therefromw.”

This petition being denied, claimants, as a compliance with said re-
quirements of your office, filed the affidavit of James J. Lockhart, one -
of their number, dated septemoer 7, 1886, ¢ that during the month of
September, 1886, he made a careful examination of said mining claim;
that a mineral bearing lode or vein was discovered on said location, as
stated in the application for patent; that said vein or lode, as depo-
nent has ascertained from personal observation thereof, extends in its
onward course or strike into the ground claimed in said applieation,
and the general direction of said vein or lode is along the center line
of said location as shown by the official plat thereof now on file in the
General Land Office.”

Your office held this affidavitinsufficient, and allowed claimant sixty
days after notice of said ruling within which to make full compliance
with the requirements in said letter of March 2, 1886, and thereupon

‘
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claimants filed affidavits of Frank M. Cobb, George J. Resson, and
said James J. Lockhart, bearing the same date, October 5, 1836, and
each in these words: “that he (affiant) is familiar with the ground
claimed, having been upon and examined the same; that there has been
discovered within the ground claimed in said entry a mineral bearing
vein or lode, and that the vein or lode for which patent is claimed ex-
tends in its onward course or strike into said ground claimed.”
These atfidavits were, also, beld insufficient by vour office, and this
" preseunts the only question in this case. I am of the opinion that this
ruling was correct. In the first place all these affidavits are evasive,
The letter of March 2, 1886, called for evidence of a discovery of a vein
or lode within the ground now claimed. The first affidavit of Lockhart
states, that there has been such discovery “on location as: stated in the
application for patent,” and the last three affidavits, that there has been
such diseovery * within the ground claimed in said entry.” The “appli-
cation for patent?” referred to in the first affidavit only mentioned the
discovery of the “ Silver Jennie Lode,” which is o another entry and
not on the land now claimed in the present application, and part of the
ground originally claimed in theentry in the case has been relinquished,
80 that the statement in the last three affidavits might be true and yet
there might have been no such discovery on the ground now claimed.

Moreover, the requirement was for evidence of a discovery of a vein
orlode on the claimed ground or that the ¢ Silver Jennie Lode” extends
into or through said ground. The respounse, if it be held to apply to.
the ground claimed, is a bare assertion that there has been such discov-
ery and that said vein does so extend, and no fact is stated tending to
establish the truth of these assertions. The affiants, also, state as their
weans of information, that they have been upon and examined the
ground. This would not be sufficient if we are to credit the affidavit of
Tanner, made in behalf of the elaimants and guoted above, ¢« that said
vein does not erop out from the surface and the fact that it extends
through said location ean not be determined without a great deal of addi-
tional development, which would cost many hundreds, if not thousands,

_of dollars.” '

There was first, then, an abortive attempt on the part of the claimants
to be relieved of the requirement of proof by a petition alleging facts
tending to show that it was impracticablg, if not impossible, 6 obtain
such proof; in the next place, an evasive and otherwise wholly insuffi-
cient affidavit was filed as a complianece with the requirement, and
lastly when this is rejected, and further time given for a proper response,
three such evasive and insufficient affidavits are filed.

It appears also from the proof and official plat of survey, that these
claimants are applicants for three entries (including the present appli-
cation), each of whieh is based upon one and the same discovered vein
or lode, and it is not shown that said vein or lode extends beyond the
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boundaries of the * Spirit of the Times Lode Entry,” on which it is ad-
mitted to have been discovered.

The decision of your office is affirmed, and the entry will be can-
celed.

#
TIMBER CULTURE CONTEST-DEFAULT CURED PRIOR TO NOTICE.
HUNTER ». HAYNES.

A contest should be dismissed when the default charged was not attributable to the
neglect or bad faith of the entryman, and was cured on-t!-e day that notice issued
for publication.

Seeretary Vilas to Commissioner Stockslager, July 7, 1888,

I have considered the case of Millard I. Hunter ». Harvey B. Haynes,
involving the SE. £ of See. 6, T, 21 8,, R. 17 W,, Larned, Kansas, on
appeal by Hunter from your decision of October 13, 1886, dismissing
his contest against timber entry, No. 5212, made by Haynes upon said
tract.

Said entry, it appears, was made December 4, 1883.

The affidavit of contest was filed December 8, 1884, charging failure
to break five acres, or any part thereof, during the ﬁrst vear after entry,
or any time prior to the date of said aftidavit of contest.

Notice issued by publication, citing claimant to a learing to be had
at the local office March 11, 1885. Said hearing was duly had April 6,
1885, to which date it had been continued, and both parties appeared
with witnesses and submitted testimony. The register and receiver
found in favor of the entryman, and held that the contest should be
dismissed. Upon appeal, you affirmed the action below, and dismissed
the contest.

A eareful examination of the whole record discloses no good reason
for disturbing your said action. The contest affidavit was filed four
days after the expiration of the first year after entry. Un the sameday
the requisite five acres were plowed. The entryman,in August, 1884,
contracted with one Still to do the necessary breaking, paying him
therefor in advance, This was nearly four months prior to the expira-
tion of the first year after entry. Still, on December 6, 1884, employed
another to do the plowing, and the person thus employed proceeded on
December 8 to do the work, December 7, the intervening day, being
Sunday. ’ '

Stiil testifies that the reason he did not have the breaking done
sooner was because, having made inquiry at the local office as to when
the year would expire, he had been informed that it would not expire
until January 4, 1885, and he thercfore supposed he was in time. At
any rate, the requisite five acres had been broken prior to notice of the
affidavit of contest. They were broken on the same day that said affi-
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' davit was made and filed. The entryman had nearly four months be-
fore made a contract and had paid the woney to have the plowing done,

The sub-contract was made on Saturlay, December Gth, to have it
done immediately, and on Monday, December 8th, it was done. The
novice of contest issued on that day for publication, contestant swear-
ing that after diligent search and inquiry he was unable to ascertain
the whereabouts of claimant. The first publication was on Deceniber
12, 1384, At that date the plowing had been done, and whatever of

Jaches had existed had been cured. There was therefore at the date of

notice no ground for contest.

I find nothing in therecord to indicate that the entryman, Haynes,
has acted otherwise than in entire good faith. Your decision, dismiss-
ing the eoutest, is accordingly affirmed.

TIMBER CULTURE CONTEST ——APPLICATION.
KINGSBURY @. HOLT.
The contestant of a timber culture entry is mot required to file an application to

enter at.ithe time of initiating contest. If successtul he secures a preference right
of entry under the second section of the act of May 14, 1830.

Secretary Vilas to Commissioner ;S’tockslager, July 7, 1888.

I have considered the case of Dudley A. Kingsbury v. George. L.
Holt, on appeal by the latter from your office decision of August 24,

1886, wherein Lis timber culture entry, No, 357, for lots 2,3 and 4, Sec. .

6, T. 49 N., R. 82 W., Cheyenne, Wyoming, is held for cancellation.

The facts are sufficiently stated in your said decision, and reference
is made thereto.

In the case of Bundy w». meoston (1 L. D.,,152), the Department
held that section three of the act of June 14, 1878, restricts a contest
against a prior timber culture entry to one who seeks to enter it under
the homestead or timber culture law, and in the absence of any such

"application, there is no right of contest.

. Bection 29 of the cireular approved by the Department July 12, 1887
(6 L. D., 284), after referring to Rule 1 of Practice, eited in your decision,
provides that:

"Contestants of timber culture entries since the adoption of the foregoing rules of
practice are not required to file an application to eunter the land at the time of the
initiation of the contest, but the successful contestant secures a preference right of
entry under the second section of the act of May 14, 1830 (21 Stat., 140).
 This regulation overrules the decision in Bandy #. Livingston.

The rule of practice referred to took effect, as stated, on September
1, 1885. This contest was initiated on September 12 of the same year,
Your decision is affirmed,
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REPAYMENT=TIMBER LAND ENTRY.
FALK STEINHARDT.

Repayment will not be allowed where a timber land entry is canceled becanse the
land is not subject thereto, and it appears that the preliminary afflavit was
made without examination of the land or knowledge of its condition.

Secretary Vilas to Commissioner Stockslager, July T, 1488,

By your office decision dated Sept. 11, 1836, the timber land cash
entry No. 2051 of Falk Steinhardt, made August 25, 1883, for the SE.
% Sec. 20 T. 6. N, R. 3 W. Oregon City land district, Oregon, was held
for cancellation on the ground “ that the land is not such as is subject
to entry under the act of June 3, 1878.”

It appears that a hearing was had in the case in July 1883, which
had been previously ordered upon the report of special agent James A.
MeCormick, and in your said office decision it is stated that “from the
testimony for the governwment, which is not contradicted by that for
the defeuse, it appears that Steinhardt had never seen the land, and his
witnesses to final proof had only a general knowledge as to the char-
acter of the land in the whole township, and not as to special tracts;
and that said land, when cleared of its timber, would be well suited to
agricultural purposes.”

From said decision no appeal was taken, and the samne having become
final, your office on December 24, 1886, canceled said entry in accord-
ance therewith.

On January 10, 1887, tne local officers transmitted the application of
said Steinhardt for re-payment of the purchase money, to wit, the sum
of $400, paid by him on his said entry. Your office, on January 20,
1887, denied said application, and advising the local officers that said
entry was canceled as frandulent, held that “the law governing the re-
turn of purchase money does not provide for re-payment in cases of
fraund.” '

From this decision Steinhardt appeals, assigning as error, in sub-
stance, that there is no evidence showing or tending to show that said
entry was fraudulent, or that the same was canceled by your office for
fraud.

While it is true your said office decision of Sept. 11, 1886, does not
expressly state that said entry was held for cancellation as fraudulent,
yet the findings of fact therein, as hereinbefore stated, show that Stein-
hardt, at the date of his said cash entry, had never even seen the land
covered thereby, and by his affidavit made preliminary to said entry, as
required by section 2, of said aet of June 3, 1878, he is shown to have
sworn ¢ that said land is unfit for cultivation, and valuable chiefly for
its timber.”

It is evident frowm these facts, that said affidavit was made by Stein-
hardt, without examination of the land or knowledge of its condition,
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upon which to base the same, and this view is supported by the further
faet, found by your said office decision, *‘ that said land, when cleared
of its timber, would be well suited to agricultural purposes.” This
state of facts I think, fully warrants the conclusion that said entry was
obtained through fraud.

In the timber-culture case of Charles F. Coffin (6 L. D. 389) it was
held that (quoting from syllabus) “on cancellation of an entry made
for land not subject thereto, by reason of a natural growth of timber,
re-payment will not be allowed where the entryman, without examina-

"tion of the land or knowledge of its condition, made oath that the land
was devoid of timber.

The preliminary affidavit required of the entlyman, is the same nnider
both the timber-culture and timber land laws, to the extent thaf the
condition of the land must be set forth in each case, which necessarily
implies a personal kuowledge thereof on the part of the entryman.

Applying therefore, by analogy, the principle enunciated in the case
jast cited, to the case now before me, I think the decision of your office,
denying the application of Steinhardt was right, and the same is there-
fore affirmed.

TIMBER CULTURE CONTEST—FIRE-BREAXK.
' Hurp v. OVERALL.

The absence of a firebreak in a locality liable to be swept by prairie fires is not in
itself evidence of want of good faith, though it may be evidence of a want of
that precaution which should characterize a prudent and carefal man,

If the claimant is attempting in good faith to comply with the law, the loss of the
larger portion of his trees by fire, does not warrant the cancellation of his enfry,
where it appears that no ordinzpfy precaution could have prevented such loss.

Secretary Vilas to Commissioner Stockslager, July 7, 1888.

I have considered the case of Andrew Hupp, Jr., v. E. R. Overall, on
appeal by the latter from your office decision of Aungust 16, 1836, hold-
ing for cancellation his timber culture entry, No. 383, made May 7, 1878,
on the SE. 1 of Seec. 32, T. 24 N., R. 7 W., Neligh, Nebraska.

Hupp initiated contest April 21, 1885, charging that claimant had
failed to replant the second five acres to tree seeds or eubtings between
May 8, 1882, and the date of contest; that he failed to care for, culti-
vate or keep in a healthy, growing coundition all the trees planted on
the tract between said dates, and that he has failed to protect the trees
from prairie fires.

Hearing was set for June 24, 1885, on which date both parties ap-
peared with witnesses and counsel, and the case was proceeded with
‘before the register and receiver, who, upon the evidence adduced,
found for the claimant, and held thatthe contest was not sustained and
should be dismissed.
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Your office, by the decision appealed from, reversed that finding, and
held the entry for cancellation, on the ground that there had not been
eultivation, eare and protection of the trees planted.

The charge of failure to plant is fully met by evidence showing that
claimant had planted on said second five acres 14,500 trees in the
spring of 1832; that on the same five acres were two replantings, one
in 1833 of 4,000 treex, and a second in 1834 of 11,000 trees. It appears,
howerver, that at the date when contest was begun there were growing
of said planting aud replantings not to exceed 800 trees.

Ordinarily such scant result might furnish a ground to seriously ques-
tion the good faith of the entryman in the matters of proper planting,
cultivation and care, butin this case the answer is made that an unusu-
ally severe prairie fire swept over the tract, destroying many of the
trees. This fire occurred in the early spring of 1883, only a short time
prior to the initiation of this contest.

Contestant claims that the entryman is entitled to no consideration,
because of his loss of trees by said fire, for the reason that he had not
protected from fire by having a fire-break around his trees.

The absence of a fire-break in a locality Hable to be swept by prairie

fires is not of itself evidence of want of good faith, though it may be
evidence of a want of that precaution which should characterize a pru-
. dent and careful man.
- It appears in this case, however, from the testimony of witnesses for
contestant, as well as of those for claimant, that the fire referred to was
a very violent and an unusually destructive one, by reason of the high
wind prevailing at the time; that because of this fact an ordinary fire-
break would have been no protection; that in some cases said fire leaped
over breaks one hundred feet wide.

It is shown that there was cultivation of the trees each year, but as
to the character of that cultivation the testimony is conflicting. It is
admitted by claimant that the ground planted to trees was in places
- weedy, but it is stated that in such places it was not deemed advisable
to destroy all the weeds, for the reason that if this were done, the soil
being loose and sandy, the high winds would blow it away from the trees
thus killing them.

If elaimant was in good faith attempting to comply with the law un-
der which his entry was made, I do not think that said eutry should be
canceled simply because a devastating fire had swept over the land and
destroyed the major portion of his trees, it appearing that no ordinary
precaution could have prevented such destruction.

Upon a careful examination of the whole record, I am unable to find
that the evidence shows that there was on the part of claimant any
such laches or omission to eomply with the requirements of the law as
to justify the conclusion that he had acted in bad faith, or that his entry
should be canceled.

The decision appealed from is accordingly 1*eversed
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RATLROAD GRANT—PRE-EMPTION FILING--PRACTICE.
MALONE ». UNION ‘PaAcrric Ry. Co.

The existence of a prima facie valid pre-emption filing at the date when the right of
the road attached, excepts the land covered thereby from the operation of the
grant.

The Commissioner of the General Land Office has authority to review a decision of
his office sua sponte, and without notiee to the parties, where such action is re-

quired to pust the office in aceord with its own records. ’

Secretary Vilas to Commissioner Stockslager, July 9, 1833.

I have considered the case of Wm. H. Malone ». The Union Pacifie
Rallway Company, involving the N. § of the NE. 1 and N. } of the NW.

4, See. 7, T. 4 8., R. 67 W., Denver, Colorado, on appeal by Malone from
the decision of your ofﬁce, dated March 26, 1884, rejecting his home-
stead application for said land.

The tracts in question are within the primary limits of the grant to
the above-named company, Kansas Division (formerly Eastern Divis-
ion) by the acts of Congress approved July 1, 1862 (12 Stat., 489), July

2, 1864 (13 id , 356), and July 3, 1866 (14 id., 79). The withdrawal from
sale for the beneﬁt of this road became eﬁfeetlve in this distriet Decem-
ber 25, 1866 ; and the road was definitely located May 26, 1870.

The reoord shows that one Ward Dennison filed pre-emption declar-
'atory statement No. 2636 for the 8. § of SE. £ Sec. 6, and N. § of NE.
Sec. 7, T. 4 8., R. 67 W., September 21, alleging settlement September-
20, 1866; that Thos, B. Morton filéd pre-emption declaratory state-
ment No. 3206 for the same land March 14, 1867, alleging settlement
December 20, 1866 ; and that Edgar A. Farr filed pre-emption declara-
tory statement No. 2547 for the S. 4 of lots 1 and 2 of SW. 1 Sec. 6, and
N. § of lots 1 and 2 of NW. % Sec. 7, same T. and B., Sept. 1, 1866, alleg-
ing settlement the same day. These filings were all canceled as the re-
sult of contests instituted against them by the railway company in 1872,
that of Dennison being canceled May 9, 1874, that of Farr February 16,
and that of Morton February 17, same year, and the land here in con-
troversy was then awarded to the company. The notice to said pre-
emptors of the pendency of said contest proceedings was by publication ;
none of them appeared,; and the evidence adduced was ex-parte, being
on Lehalf of said company only.

This land was listed by the company April 28, 1883 ; aud on the 31st
of August following Malone made his homestead application, which was.
i rejected, for the reason this tractis claimed by the Uniou Pacific Rail-
way Company.” From this rejection he appea'ed to your office, on the
ground that said tracts being coversd by filings prima facie valid at
the date of the withdrawal, and also at the date the grant to the com-
pany took effect, were thereby excepted from its grant.

Upon consideration of this appeal, your office on the 1tith of Novem-
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ber, 1883, overlooking the fact that the above mentioned claims of
Morton and Farr had been rejected by it, their said filings canceled and
the land in question awarded to the company in 1874, stated that said
filings still remained of record and ordered a hearing to determine their
validity at the date of the withdrawal and also at definite location of
the road. .

Your predecessor’s attention having been called to these errors of
record Dy letter from the attorneys for the road, he, thereupon, on the
26th of April, 1884, reconsidered and revoked the said decision of No-
vember 16, 1883, ordering a hearing in the premises, and approved the
action of the local office in rejecting Malone’s said homestead applica-
tion.

From this last decision, Malone appealed to this Department, alleg-
ing two grounds of error, to-wit : * First, Because after ordering a hear-
ing in the case, he (the Commissioner) reconsidered his action and re-
seinded said order, without notice to the claimant or his attorney.
Second, In refusing to allow Malone’s application to enter the land.”

As to the first ground of error, it is true that under the rules of prac-
tice a motion for review or reconsideration of a decision of your office,
or of this Department, should not be entertained until after due notice
to the opposing party. In this case, however, the review of the case
by your office on March 26, 1884, was in effect a review sua sponte, and
was made to putitself in accord with its own records. Consequently, as
to the first alleged error the appeal is without merit. Parker ». Castle—
on review—(4 L. D., 84).

As to the second ground of error, it is insisted on behalf of the ap-

pellant that at the time the grant to the company took effect, the lands
in question were covered by prima faeie valid pre-emption declaratory
statements, and hence were excepted from the grant by the terms of
‘the granting act. And second, that the proceedings by which said fil-
ings were declared by your office to have been illegal and void, were
merely ex parte, and therefore no bar t» a subsequent thorongh and
proper investigation where the facts in the case may be fully looked
into.

At the outset we are met by the claim of the company that ¢ This
case is res adjudicata ; that it is no longer a question open to discussion
in this Department; that it has been finally determined and must be
forever at rest here.”  And second if the case is still within the jaris.
diction of this Department, then it is insisted that the said filings cov-
ering the tracts at the date of the withdrawal and also at the definite
location of the road, were illegal in their inception and void ; and hence
did not except such tracts from the operation of the company’s agent.

The claim of the company that this case is res adjudicata is unten-
able. Agaiust this contention, it is simply mecessary to cite Stark-
weather v. Atehison, Topeka and Santa Fe R. R. Co. (6 C. L. 0., 19);
White ». Hastings and Dakota Ry. Co. (id. 54) ; Griffin ». Central Pa-
cific R. R. Co. (5 L. D., 12); and Chas. W. Filkins (id., 49).

”
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Having ascertained that the case is not res adjudicata the next and
ouly remaining question to be considered is: Were the said pre-emption
filings of record at the date of the withdrawal and also at the definite
location of the road, such pre-emption claims as served to except the
tracts covered thereby from the operation of the grant to the railway
company within the meaning of the third section of the said act of
July 1, 1862, as amended by the fourth section of the said act of J uly
2, 1864, making the grant.

Though the precise question in its present shape may not have been
previously decided, I am of the opinion that the general prineciples gov-
erning all cases of this character are pretty well settled.

Said third section as amended by said fourth section provides:

That there be, and hereby is, granted o the said company, for the purpose of
aiding in the construction of said railroad and telegraph line, . . . . . every
alternate section of public land, designated by odd numbers, to the amount of ten
alternate sections per mile, on each side of said road, not sold, reserved, or otherwise
disposed of by the United States and to which a pre-emption or homestead claim may
not have attached, at the time the line of said road is definitely fixed * * *

Bxpressed in other langnage the precise question here to e detel-
mined is whether within the meaning of this section of the statute just
quoted a pre-emption claim had attached to the lands in dispute at the
time the line of the road was definitely fixed. An intelligent solution
of this question necessarily involves a consideration of the pre-emption
law, the use and purpose and the force and effect of the declaratory
statement thereunder. ‘

The original pre-emption law of September 4, 1841, allowed pre-emp-
tions of surveyed lands, both offered and unoffered. In the case of
unoffered lands no declaratory statement was required. In the case of
offered lands the claimant was required within thirty days after his
settlement to file his declaratory statement and within twelve months
to make proof and payment for the land claimed by him. This declara-
tory statewent was filed with the register and receiver, and operated
to prevent any other sale of the land embraced within it thau to the
settler during the time allowed by law fér him to make proof of his
right of pre-emption and payment, unless it should be soouner proved
and adjudged that he was not entitled to, or by failure to muintain
compliance wiih the law had meantime lost, bis pre-emption right. Its
effect was so far to reserve the land from sale to others, a presumption
of his preference right being raised by his filing, of such forece that
proof must be made sufficient to overthrow it belore any other sale is
permissible. Johnson ». Towsley (13 Wall,, 72). The pre-emption act
of 1843 introduced a new feature into the pre-emption law, and required
the settler on unoffered lands to file his declaratory statement within
three mounths after his setflement, and to make proof and payment for
the land embraced in his claim at any time before the commencement of
the public sale which shall embrace the land claimed (1 Lester 374), (2
Id., 241). This was the condition of the pre-emption law, so far as is
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necessary to the determination of this ease, at the time the filings in
question were maaqe.

On the 14th of July, 1870, Congress passed an act (16 Stat., 279), re-
quiring pre-emption elaimants to lands in Colorado to make proof and
payment for the land claimed by them within eighteen months after the
date prescribed for filing their declaratory notice shall have expired :
s Provided, That where said date shall have elapsed before the passage
of this act, said pre-emptors shall have one year after the passage hereof
in which to make such proof and payment.” The filings in question it
will be observed, came within the proviso. Afterwards by the joint
resolution of March 3, 1871 (id., 601), the time within which such set-
tlers were required to prove up their claims was extended another year
in addition to the time heretofore specified, so that the filings in this
case did not expire by limitation until July 14, 1872, more than two
years aftér the definite location of the defendant’s road, and no attack
had then been made upon any one of them by the defendant herein or
by any one else.

_As already stated the declaratory statement in the case of offered
lands had the effeet of reserving the land described in it from market
for the time in which the party had the right to purchase. If such de-
claratory statement has the force and effect of a reservation or quas?
withdrawal, it seems to me, on principle, that a declaratory statement
for unoffered land (which is upon exactly the same footing) should have
a similar effect. To be sure, the declaratory statement for unoffered
lands would not operate to reserve the land embraced in it from sale,
unqualifiedly, but does operate to reserve the land from other disposi-
tion, at least to the extent of subjecting all subsequent claims to it.

That a filing is considered at least as the record assertion of a pre-
emption claim, is-evidenced by the fact that the rule is to allow only -
one to any one individual. That is to say, if an individual files a pre-
emption declaratory statement for a tract of land subject at the time
to pre-emption, he can not thereafter abandon sueh Gling, and pre-ewpt
another tract of land. Again, that the filings here under consideration
were considered as pre-emiption ** elaims ™ is evidenced by the fact that
the defendant herein instituted three separate suits to have them cau-
celed. If they were of noforce and effect, why take the trouble to can-
cel them out of existence?

Passing from prineiple to authority I find that in the case of St. Paul
and Pacific R. R. Co. z. Larson (3 L. D., 305), this Department held that
a prima facie valid pre-emption filing existing at the date of a with-
drawal of lands for indemnity purposes is such a claim as will except
the land embraced in it from such withdrawal.

From what has already been said, I am of opinion, that, in the lan-
guage of the statute itself, a pre-emption claim had attached to the land
in question and was in existence when the defendant’s road was defi-
nitely located. True, such claim«did not, like a homestead entry, oper-
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ate as a segregation of the land from the public domain. But that is
immaterial. TFor in the case of Emmerson v. Central Pacific R. R. Co.
(3 L. D., 117 and 271) it was held that a mere settlement on land in rail-
road limits at the date of the definite location of the road was sufficient
toexcept such land from the grant; and a settlement cannotin any sense
of the term be held to operate as a segregation of the land from the
public domain. It nevertheless was a claim, authorized by the law,
and asserted in the manner required by the law; or such, at least, is
the theory of that decision.

But it is contended on behalf of the defendant that the pre-emption
claims referred to in the act are *lawful” claims. This contention is so

. thoronghly answered, and shown to be untenable, by the decision of
the supreme court in the case of Newhall ». Sanger (92 U. 8., 761), that
nothing further need be said by me with reference to it. Barlington
and Missouri R. R. Co. v. Abink (14 Neb., 95).

Bat it is said that there is no evidence that these parties, Dennison,
Morton and Farr, or any one of them, ever settled or established a resi-
dence upon the land embraced in their respective filings, To this it
may be answered that it need not be shown. Such settlement is claimed
thereby, and the claim is of a right of pre-emption because of it. It is
a universal principle of law, that men are presumed to act in accordance
with the law. And when a pre-emption declaratory statement is filed
in the local land office, the 'presumptlion, or the claim, is always that
the party in whose name it is filed has already made settlement on ‘the .
land. True, it very often happens that such filings do not ripen into
perfect titles, because of the failure of the pre-emptor to perform the

- ¢onditions required of him under law. But as was said in the % Dan-
meyer case” (113 U. 8., 629), “ With the performance of these conditions
the company had nothing to do.” And the reason therefor is given by
the court earlier in the same decision, as follows : ,

) It is not conceivable that Congress intended to place these parties as contestants
for the land, with the right in each to require proof from the other of complete per-
formance of its obligation. Least of all it is to be supposed that it was intended to
Taise up, in antagonism to all the actual settlers on the soil, whom it had invited to
its oceupation, this great eorporation, with an interest to defeat their claims, and
to come hetween them and the government as to the performance of their obliga-
tions. ‘

y That the settled policy of the law is that a railroad company is pre-
cluded from inquiring into the validity of all claims to lands within
its granted limits at the date of the definite location of its road is
evidenced from the fact that in the case of Newhall v. Sanger (supra)
~ the court went to the extent of holding that lands claimed under an
alleged Mexican grant, which was sub judice at the time the railroad
grant took effect, did not pass to the company, although it afterwards
appeared that the alleged Mexican grant was forged and frandulent.
To the same effect see also Southern Pacific R. R. Co. (Branch line)
2. Colorado (3 L. D., 88); and the same company Bryant (id., 501), where
6263—voL T——2
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this Department held that a voidable State selection, existing at the
time when the grant to the road took effect, excepted the land covered
thereby from the operation of the grant.

When it is considered that all grants of this character are construed
strictly against the grantee, that when doubts arise respecting the ex.
tent of such grants, the government is to receive fhe benefit of them,
and when it is considered further that in the administration of the
law a prima facie valid homestead entry, a voidable State selection of
indemnity school lands, a mere claim of settlement without any filing
at all, and even a forged and fraudulent Mexican grant, one and all
have been considered sufficient to except land embraced therein from
grants such as the one under consideration, I have no hesitancy in
holding that the lands in question were also excepted from the grant
to the defendant herein,

The case of Freeman v. Texas Pacific R. R. Co. (2 L. D., 550), and
all other cases so far as they conflict with the views hereinbefore ex-
pressed are overruled.

The decision appealed from is reversed.

FINAL HOMESTEAD PROOF-DEATH OF ENTRYMAN.
WirriaM H. BowMAN,

A homestead entry, wherein final proof was made at the local office by the adminis-
trator of the deceased entryman’s estate, and final affidavit executed outside of
the land district by the heir of said entryman, may be sabmitted to the Board of
Equitable Adjudication ; it appearing that said heir was prevented by old age,
bodily infirmity, and distance of residence, from making said proof within the
land distriet. )

Secretary Vilas to Commissioner Stockslager, July 9, 1888.

In the ease of William H. Bowman, administrator of the estate of
Kinsey T. Plummer, deceased, appealed trom the decisions of your office,
dated May 14, 1886, and December 1, 1886, the record discloses the fol-
lowing facts. /

On March 28, 1881, said Plummer made homestead entry for the N.
1 of NE. % Sec. 24, and 8.  of SE. % of Sec.13, T. 6 N., R. 5 E., B. H.
M., Dakota Territory. His military service of over four years in the
late civil war entitled him to a deduction of four years from the usual
time required to perfect title under the homestead laws. He was a sin-
gle man, and on or about February 7, 1885, departed this life intestate.
On March 2, following, said Bowman was appointed administrator of
his estate by the probate court of Lawrence County, Dakota, and as
such administrator, after giving due notice of his intention so to do,
tendered final homestead proof on behalf of the heirs of said decedent on
May 15, 1885. This proof shows that decedent had on the land a house
fourteen by sixteen feet, out buildings and stable, twenty-five acres
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_ fenced and broken, and that he had cultivated twenty acres for four
_seasons ; that the total value of his improvements was $350.00 and that
he had continuously resided on said land from April 1881, up to the
time of his death, February 7, 1885.

In addition to making proof Bowman made the final affidavit re-
quired of homestead claimants and obtained the register’s final certifi-
cate of entry *in behalf of the heirs of Kinsey T. Plummer, deceased.”

The proof was rejected by your letter ¢ C?” ot May 14, 1886, on the
grounds that it could not be made by the entryman’s administrator, and
that the final affidavit must be made by an heir of the deceased, who is
a citizen of the United States.

On October 13, 1886, before the clerk of the distriet court of Linn
County, Iowa, Abram Plummer made affidavit that he is the father of
Kinsey T. Plummer, deceased ; that he is a citizen of the United States
and a resident of said Linn County, and was eighty-six years of age on
November 3, 1885, and that on account-of his age and infirmity he can-
not go to the Deadwood land office to make the required affidavit; and
he asks to be allowed to make it before the elerk of the court of Linn
County, Iowa. This affidavit is corroborated by his son, Talbert Plum-
mer, and is accompanied by a final homestead affidavit made before
the aforesaid clerk in which said Abram Plummer swears that he is the
sole heir of Kinsey T. Plummer, deceased.

By your letter ¢ 0” of December 1, 1886, you held the final certificate
issued to Bowman for cancellation, but allowed the original entry to
stand subject to future compliance with law, and say ¢ age and debility
do not exempt an heir from compliance with the law in the matter of
making final proof within the limits of the prescribed distriet.”

There is no express provision of the statute which confers on the Gom-
misstoner of the General Land Office the authority to accept the proof
made in this case, but to insist, under the facts shown herein, that firsl
proof and affidavit must be made by the heir ¢ within the limits of the

- prescribed district,” and that distance of residence, old age, and bodily
infirmity, afford no excuse for relaxing the rule generally enforced in

~ such cases, would deprive an aged parent of property fully earned by
his son and to which the father succeeds under the Dakota Code (page
909), as the only heir. The statutes have undertaken to provide for

‘exceptional cases where for sufficient reasons the affidavit ecan not be
made before the register. Section 2294 R. S. was designed for cases
similar to this, and although it be not literally within the terms of that
section the case is within its spirit, and one entitled to equltable
consideration and relief.

Entertaining these opinions, I herewith return the papers in the case
for the purpose of having it submitted to the Board of Equitable Ad-
judication, and in view of the delay already sutfered, it should be so
disposed of as soon as practicable.

The decision of your office is modified accordingly.

’
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PRACTICE—APPEAL~RULE 48.
DOVENSPECGK v. DELL.

‘Under rule 48 of practice, failure to appeal from the decision of thé local office ren-
ders such decision (subject to certain exceptions) fir al as tothe facts so far asthe
parties to the case are concerned, but the General Land Office is not thereby de-
prived of jurisdiction to pass on the evidence where the interests of the govern-
ment require such action.

Secretary Vilas to Commissioner Stockslager, July 9, 1888,

I have considered the case of Nelson J. Dovenspeck v. Alfred B. Dell,
on appeal by the latter from the decision of your office of December 24,
1886, holding for cancellation his mineral application, No. 723, for the -
SE. } of Sec. 24, T. 3 N, R. 8 W, Helena district, Montana.

The contestant, Dovenspeck, it appears, failed to appeal from the de-
cision of the local officers, and the appellant assigns, among other alleged
grounds for reversal, that your office erred ¢ in reversing the register
and receiver when no appeal had been taken from their decision.” This
specification of error is based upon the 43th Rale of Practice, which pro-
vides, that “In case of a failure to appeal from the decision of the local
officers, their decision” (with eertain named exceptions) ¢ will be consid-
ered final as to the facts of the case.” This Department holds that this
Rule ¢ was only intended to apply to parties with reference to their
rights between themselves,” and while the failure of Dovenspeck to ap-
peal may be treated as a forfeiture of whatever right he might have
acquired by pursuing his contest to a successful issue, yet, as between
Dell and the government, your office committed no error in exercising
the jurisdiction to cancel the application of Dell, if the evidence, in the
judgment of your office, showed the land was of such a character as not
to be subject to entry under the minerallaw. (See Morrison ». McKis-
sick (5 L. D., 245; Caledonia Mining Co., v. Rowen t2 L. D., 714).

After careful examination of the entire record, I coneur in the finding
of your office upon the facts as to the character of the land, and the de-
cision of your office is accordingly affirmed. The application of Dell
will be canceled and the land held subject to the proper entry by the
first legal applicant.

PRE-EMPTION FINAL PROOF; APPROXIMATION ENTRY.

J. B. BURNS.

Where the evidence of the witnesses was not taken Lefore the officer designated it
may be accepted, after republication, in the absence of objection to the entry.

A pre-emptor may enter a quarter section, platted as such, regardless of what may be
the actual area thereof.

An entry however which embraces tracts lying in different quarter sections is limited
in the acreage thereof, and must Le required to approximate, as nearly as may be,
one hundred and sixty acres.
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An entry for more than one hundred and sixty acres cannot be referred to the Board

" of Equitable Adjudication for confirmation under rule 7, unless the quantity of

land entered is as near as one hundred and sixty acres as existing sub-divisions
will allow.

Secretary Vilas to Commissioner Stockslager, July 9, 1888,

I have considered the appeal of James B. Burns from your decision,
dated December 17, 1885, suspending, on account of insufficient proof,
his cash entry, No. 7754, for the E. 1 NW. 1, E. £ SW. %, being lots 1, 2,
3and 4, Sec. 18, T. 120 N., R. 66 W,, Huron, Dakota, and requiring new
publication and proof; also requiring claimant to relinquish one legal
sub-division of said tract.

It appears that Burns made pre-emption filing for the land described
" September 26, 1883, the plat of survey having been filed in the local

office August 19,1882, December 17, 1883, he gave the usual published
notice of his intention to make final proof before the register and re-
" ceiver on February 20, 1884, and that his witnesses to prove his compli-
ance with the law would appear on February 25, 1884, at Northville,
before a notary public named in the notice. His own testimony was
taken in exact accordanmee with the published notice, but that of his
" witnesses, while taken on the date named, was taken before a notary
different from the one named in the published notice. On the proof
thus taken the register and receiver allowed the entry, accepted
claimant’s money in payment for the land and issued final certificate.

Your office suspended said cash entry and required new publication

and new proof because a portion of the proof made to wit, the testi-
~ mony of the entryman’s witnesses, had not been taken before the officer
designated in the notice; and you also required claimant to relinquish
one legal subdivision in order to make his claim mnore nearly approxi-
mate one hundred and sixty acres.

It appears that his entry as made embraces 189.68 acres. In thus
reducing the area you allow the entrymen to hold that part of the land on
which his residence and improvements are, provided to do so does not
broak the contignity of the sub-divisions. Claimant appeals and urges
that your decision was error on both the points above indicated.

On the day that the testimony of his witnesses was taken, to-wit,
February 25, 1884, claimant made affidavit that the reason said testi-
mony was not tiken before the notary named in the notice of proof was
that said notary was absent from the town in which his office was. In
an affidavit filed with his appeal he reiterates the above statement more
in detail. Healso files the affidavit of the notary before whom his wit-.
nesses testified, who states, that the notary advertised to take the testi-
_ mony was absent from Northville on the day on which said testimony
was advertised to be taken; that therefore affiant (whose office is in the
saﬂme town) took the testimony and that no one appeared to object. In
addition appellant files the affidavit of the notary advertised to take the
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testimony stating that he, the said notary, was necessarily absent from
Northville on the day named in the notice.

Referring to your requirement that he relinquish oneof the sub-divisions
embraced in his claim, appellant states in his affidavit filed with his ap-
peal, that he has improvements on each and every sub-division in his
claim ; that under the rule as to contiguity he can only relinguish lot 4,
which is at the sonth end of the elaim, his house being on lot 1, at the
north end of said claim; that to relinquish said lot 4 he would lose five
acres of breaking and his claim would be reduced to about 141 acres,
and that he would be cut off from communication with the road whick
runs along the south Jine of his claim as now of record. .

The claim as now ofrecord gives him an excess of 29.68 acres over one
hundred and sixty dcres, while to relinquish Lot 4 would leave him with
about 19 acres less than one hundred and sixty acres. '

The proof as to settlement and improvement shows compliance with
the pre-emption law, and I find nothing going to show that claimant has
not acted in good faith. )

I do not think the case is one which, on the record as it now stands,
calls for new proof. TFollowing the decision of the Department in the
case of Richard Nolte (6 L. D., 622), claimant will, however, be required
to give new notice, after which, if no one appears to object to the entry
the proof already in the case may be accepted. Your decision on this
point is modified accordingly, and you will direct an alias notice by new
publication, for the purpose indicated.

This leaves for consideration the question raised by the excess of
acreage.

1t seems that the four lots differ but little in area. They contain, re-
spectively, 46.35, 47.06, 47.78 and 48.49 acres, in the order of their num-
bers. So far as the acreage is concerned, therefore, it would make but
little difference whetherlot one or lot four were relinquished. In either
case the area of the claim would be reduced to considerably less than
one hundred and sixty acres. To relinquish lot four, the only one which
he ean relinquish without losing his buildings, claimant would have left
141.19 acres, or 18.81 acres less than one hundred and sixty, whereas if
he be allowed to retain the entire claim as entered he will have an ex-
cess of 29.68 acres. In other words, by relinguishing said lot four, the
entry would be made to approximate one hundred and sixty acres more
nearly by 10.87 acres. To do this will take from him 48.49 acres, whick
he has entered and paid for in apparent good faith, and upon which he
has five acres of breaking; and he states that it will cut him off from
the public road running along the south end of his claim as now of rec-
ord. This will doubtless work some hardship to him, but the Depart-
ment can not go outside of the law to furnish relief. .

‘Were the land embraced in appellant’s claim all in one techniecal
quarter section, there would be no question about his right to enter it
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as a fhole, notwithstanding the excess over one hundred and sixty -
acres. William C. Elson (6 L. D., 797).

It has long been a rule of the Land Department, ¢ Where the excess
above one hundred and sixty acres is less than the deficiency would be
should a subdivision be excluded from the entry, the excess may be in-
cluded, and the contrary when the excess is greater than the deficiency.”
H. P. Sayles (2 L. D., 88).

The Sayles case, however, changed the former practice in this, that
it made the approximation rule apply to all cases, that is, to those
where the land claimed all lay within a technical quarter section, as
well as to thosz in whieh it lay in two or more quarter sections. Sofar
as it was made applicable to claims lying entirely within a technieal
quarter section, the Sayles case and those following it were in effect
overruled by my decision in the Elson case, supra, which adopted the
doctrine enunciated by this Department in the case of C. G. Shaw, de-
cided as long ago as July 11, 1871, (1 C. T.. L., 309), and which was fol-
lowed until the decision in the Sayles case, September 8, 1883.

The rule under the Elson case is, that a settler has a right to enter
a quarter section platted as such, regardless of what may be the actual
area thereof. This rule does not cover the case under consideration.
The land embraced in this claim lies in two quarter sections and runs
the full length thereof, north and sounth, along the west side.

Moreover, among the rules adopted for the guidance of the Board of
Equitable Adjudication, I find that rule 7 provides for a reference to the
Board of pre-emption entries of legal subdivision of a fractional section,
- which contain more than one hundred and sixty acres, but which are as
near that quantity as the existing subdivisions will allow.

This case, can not be referred for equitable adjudication under the
~ rule cited for the reason that the quantity of land euntered is not as
near one hundred and sixty acres as existing subdivisions will allow.
It will be 10.87 acres nearer to that quantity after reduction by the
cancellation of lot four.

I must therefore conclude that this Department is without authonty
under the law to furnish the relief asked with relation to acreage and
that the area embraced in the entry must be so reduced as to bring it
within the provisions ofthe law. Asappellant’s house is in lot one, the
north lot, the above conclusion will necessitate the cancellation of lot:
four, the south lot. '

Your decision as to this branch of the case is accordingly affirmed.

After republication; as hereinindicated, you will, if no one appears to
object, and npon relinquishment by claimant of said lot four, approve
for patent the residue of the entry.
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TIMBER CULTURE CONTEST—AGENT.
FLETCHER ». GATES.

The contestant is estopped from charging non-compliance with the timber culture
law, where he, asthe agent of the entryman, had undertaken to fulfill the re-
quirements of said law.

Secretary Vilas to Commissioner Stockslager, July 9, 1888,

I bave considered the case of Thomas Fletcher ». Alonzo Gates as
presented by the appeal of thelatter from the decision of your office,
dated October 18,1886 ,holding for cancellation his timber culture entry
No. 28, of the N. 3 SW. 4, SE. £ SW. £, NW. 1 SE. 4, Sec. 13, T. 8 N, R.
5 B., B. H. M., made February 27, 1880, at the Deadwood land office in
the Territory of Dakota.

The record shows that said Fletcher, on June 9, 1885, filed his affi-
davit of contest against said entry, alleging that said Gates has wholly
failed to comply with the requirements of the timber culture law as to
the planting of trees, tree seeds, or cuitings.

A hearing was dunly had and upon the evidence submitted by both -
parties, the local officers, on Uctober 21, 1885, found that this was the
second contest againstsaid entry, the first having been decided in favor
of contestant by the local officers, but on appeal their decision was re-
versed by your office for misdescription and defective notice. The
loecal land officers also found that the testimony showed that said Gates
through his agent, the contestant, who was his wife’s brother, endeav-
ored to comply with the timber culture law; that said agent failed to
plant the trees, tree seeds, etc., as required by law; that five years
after entry, no trees were growing on the land that were planted by
Gates or by his said agent Fletcher ; that it would hardly be possible
for Gates to repair this laches within the life time of his entry, even if
allowed to do so, and the entry should not be contested by any other
party ; that the government can not undertake to remedy the neglect
‘of agents ; that the testimony tends to show that the wife of Gates and
her said brother were in collusion to obtain a forfeiture of said entry,
and it is probable that Gates had notice of thesame ; that as it appears
from the testimony of Fletcher (Ev. p. 19) that no trees were growing
on said land * except what is growing by nature,” and the field notes
show that said section has thereon  a few cottonwood trees,” said land
is not subject to timber culture entry. The local officers, therefore,
held that said entry should be canceled and the application of Fletcher
to enter said tract should be rejected. On appeal your office affirmed
the decision of the local land office so far as related to the cancellation
of said entry, but held that the eclaim that the contest should be dis-
missed because the neglect to comply with the requirements of the law
was caused by the failure of Fletcher to perform his agreement could
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not be allowed, for the reason that said agreement was positively de-
nied by Fletcher, and also because it was the duty of Gates to see that
the law was complied with.

It has been the ruling of this Department that the contestant is es-
topped from charging insufficient cultivation where he had control of
the land for that purpose. Lucas v. Ellsworth (4 L. D., 205). So, like-
wise, in the case of Johnson ». Johnson (ibid., 158) this Department held
that the wrongful act of an entryman, whereby the settlement rights
of another claimant for the same tract were not protected by filing or
entry, will not be allowed to inure to the benefit of such entryman.

The weight of the evidence shows that Fletcher agreed to plant and
cultivate the required quantity of trees on said land. The claimant
wrote to one of the witnesses, Whitehead, to see if I'letcher had planted
the trees as he had promised, and if he had not doue so, Whitehead was
requested to plant the required number of trees. When Whitehead
went to the claim to see if the necessary planting was done, Mrs. Gates,
in the presence of Fletcher, as he thinks, said ¢ We have already planted
the trees according to Mr. Gates’ orders on his tree claim. TI'letcher is
contradicted by the claimant, the witnesses Geo. M. Topliff, James
Whitehead, Henry R. Brown, on material points, and the evidence
shows Gates had no intention of abandoning his said claim.

The only evidence going to show that said section is not naturally
devoid of timber, is the evidence of the contestant that there are no
trees growing on said land * except what is growing by natare,” and
the field notes which show that ¢ there are a few cottonwood trees” on
said section. This does not affirmatively show that the land was not
subject to entry at the date thereof under the rulings of the Depart—
ment then in force. Allen ». Cooley (5 L. D., 261).

If the land was not subject to entry, or 1t the claimant has not in
good faith eomplied with the law, then, unquestionably the entry is

 subject t0 contest, or the Department may of its own motion cause an
investigation to be made looking to the cancellation of the entry.
Cleveland ». Dunlevy (4 L. D,, 121); McMabhon v. Grey (5 L. D., 58).

It follows therefore, that since the bad faith of Gates is not shown,
and the contestant is estopped by his-own conduct from charging fail-
ure to comply with the requirements of said act, the contest must be
dismissed.

The decision of your office is modified accordingly.

0@ /‘/7 PRACTICE—SECOND CONTEST—APPLICATION,

KisER v. KEECH ET. AL.

3 &

To avoid unnecessary cireunity of action and consequent delay, the Departmeut will
determine rights presented by the record on appeal where the parties in interest
are present in court, although the questions thus presented have not been passed
upon by the General Land Office.
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A second contest should not be allowed tb proceed to a hearing while the first is
pending. The proper practice in such cases is to receive the second eontest, and
hold the same, until the first has been determined, when in the event of success
in the first, a hearing in the second wounld be unnecessary.

On the final cancellation of the entry in litigation under the first contest, the second
contest should be dismissed. ;

An application to enter, filed by a second contestant with his affidavit of contest,
operates to reserve the land, on judgment of cancellation under the prior con-
test, snbject only to the rights of the first contestant.

Secret‘(wy Vilas to Commissioner Stockslager, July 11, 1888.

T have considered the case of John R. Kiser . Cyrus F. Keech and
Cyruos N. Purdy, as presented on appeal by Kiser from the decision of
your office, dated October 15, 1886, dismissing his contest against the
timber cnlture entry of Keech for the NW. £ of See. 20, T.. 13 N., R. 38
‘W., North Platte land district, Nebraska, because of the prior cancel-
lation of said entry, by virtue of the contest of one Otto S. Gore against
the same. .

The record shows that the contest of Gore was initiated on Novem-
ber 17, 1885, and hearing had at the local office on February 11, 1886 ;
that default was made by Keech, and, as the result of such contest, his
entry was canceled by your office on July 10, 1836 ; that Kiser’s con-
test was initiated on March 13, 1836, and charges of contest being the
same, substantially, as in the case of Gore,and hearing was had at the
local office on May 11, 1886. Keech again made default, and, on June
22 1886, the papers in the latter case were transmitted to youar office,
W1th the result aforesaid. .

Kiser presented with his affidavit of contest an application, in due
form, to enter the tract named, under the timber culture law. Gore
has made no application to enter the land, and it is shown by the rec-
ord that he had, prior to the initiation of his said contest, exhausted
his right of entry under both the homestead and timber culture laws,.

It also appears that, after the cancellation of Keech’s entry by virtue
of Gore’s contest, as stated, to wit, on July 31, 1886, one Cyrus N. Purdy
made timber culture entry for said tract of land.

A copy of the appeal herein was served upon said Purdy by regis-
tered mail, after which he filed his affidavit in the case, and is now a
party to the record.” His affidavit is, in effect, simply, that he made his
entry in good faith, and that he did not pay or agree to pay to Gore
any consideration for the land,

The specifications of error contained in Kiser’s appeal amount, sub-
stantially, to a contention that his rights to the land in question are
prior to those of Purdy, by virtue of the pendency of his said contest
and application, at the time the entry of Purdy was made, and he asks
that Purdy’s entry be set aside and that his application to enter be
allowed.

I see no cause for disturbing your office decision, dismissing the con-
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test of Kiser, on the ground st-ited, for, the entry of Keech having been
canceled prior to such dismissal, there was nothing remaining to fur-

ther contest. Said decision was therefore manifestly right, and must

be affirmed. Such.affirmance, however, does not affect the question of
prior right to the land in controversy as between the present parties
litigant. This question has not been passed upon by your office, so far
as the record shows, but, in order to avoid unnecessary ecircuity of ac-
tion and consequent delay, and inasmuch as the parties in interest are
all before the court, I can see no good reason why the same may not
now be passed upon and disposed of by this Department, instead of re-
turning the case for further action by your office.

Kiser having presented his application to enter the land in guestion,
along with his contest filed March 13,1886, such application operated,
upon the ascertainment of the (lef‘mlt, to reserve the land, subject only
to rights of the first contestant, Gore. The entry of Purdy was there-
fore made subject to the rights of both Gore and Kiser.

The local officers erred in allowing the contest of Kiser to proceed to
a hearing while that of Gore was pending. The proper praetice in such
cases is to receive the second contest and hold the same until the first
has been determined, when, in the event of success in the first, a hear-
ing of the second would be unnecessary.

. Gore having made no application to enter the land within the thirty
days allowed successful contestants under the act of May 14, 1880, and:
the application of Kiser having been filed prior to that of Purdy, it is
clear that the latter’s rights are subject to those of Kiser, and you will
‘therefore direct the local officers to allow the entry of Kiser, upon his
original application therefor, if within thirty days from notice hereof,
he shall show that he is qualified to make such entry ; whereupon the
entry of Pardy will be canceled, otherwise the same will remain intact.

TIMBER CULTURE CONTEST—EQUITABLE DEFENSE.
CAREY 2. CURRY.

A timber culture contest must be dismissed, though the requisite nnmber of trees are
not growing on the land, where it appears that the entryman had duly complied
with the law in good faith for a number of years, and the subsequent default was
caused by a severe illness whereby the claimant was mentally and physically in-
capacitated for the transaction of business.

Secretary Vilas to Commissioner Stockslager, July 11, 1888.

In the case of George W. Carey v. Thomas Curry, involving the N. §
of the N. W. 1 and the W. } of the N. E. { Section 23, T. 7 N. B. 18 E.
North Yakima land district, Washington Territory. I have considered
-the appeal of the former from your OEﬁOb decision of October 1885 dis-
missing the contest.

(e
