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DECISIONS

RELATING TO

THE PUBLIC LANDS.

DESERT LAND ENTRY—RELINQUISHMENT.
SEARS v. ALMY.*

When the relinquishment of a desert land entry is filed in the local office the éntry

should be at once canceled, and the land thereafter held open to settlement and

entry without further action.
Entry not invalid because allowed outside of office hours

Acting Secretary Muldrow to Commissioner Sparks, June 3, 1887,

On the 16th of June, 1877, George A. Black made desert land entry
" of the NW.1 and SW. 1, the W, } of the NE .1, and the W. § of the SE. %,
of See. 21, the N. £ of the NW. % and the N. 4 of the NE. £ of Sec. 28, T.
1N, R. 2 W, Salt Lake district, Utah Territory. Suid Black failed
to reclaim the tract within the period preseribed by law, and on Sep-
tember 25, 1880, your office called upon Black to show ecause why his
said entry should not be canceled. To this demand Black made no re-
ply, and your office, for years, took no further action. Black’s failure
to reeclaim being a fact visibly evident, Mary E. Almy, for the purpose
of clearing the record of an abandoned and expired entry in the least
expensive manner, early in 1884 purchased of Black the relinquish-
ment of all his right, title, and interest in the tract, for the sum of fifty
dollars. Said relinquishment was forwarded to your office, which there-
upon, May 20, 1884, canceled Black’s entry.

Mrs. Almy was represented by attorneys in Washington, who notl-
filed her of sueh cancellation by telegraph; and from the receipt of
such information she was eontinually on the alert to become the first
applicant for the land after your office letter of cancellation should
reach the local office—which it did June 21, 1884, What followed is
tersely told by the register in his letter to your office (September 9,
1885):

The letter arrived with the evening mail about eight o’clock. After
distribution of the mail I was accosted on the street and asked to go

*Not reported in Volume 5.
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to the office and swear claimant and witnesses to entry papers. Hav-
ing never before refused to accommodate claimants by allowing them
to execute their papers out of office hours, Ididso. . . . . . The
papers were left in the office and not actua]ly recorded and the certifi-
cates signed until the following morning. The clerk in recording the
entry did so as of the date when the papers were sworn to. . . .
The following morning Mr, Simmons applied to make an entry. His
application was refused on the ground of prior application by Almy.

. The papers in this case were received in accordance with
the established praectice of my predecessor, and followed until the in-
structions to Inspector Hobbs (11 C. L. ¢.., 178,) prohibited the same.
The adverse claimant or any other person would have received the same
accommodation accorded to claimant Almy had there been such a re-
quest and application.

Mr. Simmons, mentioned in the register’s letter, was attorney for
Isaac Sears, in whose behalf he applied to make entry. It appears
that he also had for days been watching for the arrival of the letter of
cancellation, and had inquired regarding it at the local office daily.
Upon the refusal of his application on the morning of June 3,as above
set forth, Sears appealed to your office, on three grounds: (1) That
Almy’s appiication, made in the evening, after all other applicants had
been dismissed until the next day, was not a legal application; (2)
That the entry papers did not specifically and correctly describe the
land comprised in said entry (failing to specify whether it lay in Town-
ship 1 “N.,” or 1 +8.”); (3) That one of the witnesses was the husband
of the applicant, and therefore not a * disinterested witness.”

Your office decision of October 2, 1885, says:

Office letter to F. D. Hobbs, referred to by the register,. does not es-
tablish a new rule of practice, but is an enunciation of one long settled,
and both wholesome and necessary, viz., that an application wade: a;fter
office hours is not legal. Said appeal is accordmglv sustained, and, said
entry held for eancellation.

In the case of Sayer et al., v. The Hoosac Consolidated -Grold and Sil-
ver Mining Company, your office held (March 30, 1878), that ¢ officers
are not expected nor required to transact official business after office
hours.” But on appeal of said case, this Department, July 17,1879 (6
C.L. O., 13), overruled said decision, holding that while it was true that
pfficers are not expected nor required to transact business out of office
hours, yet there is no law of the United States prohibiting them from
loing such business, and in case they do, their acts are valid. Certainly
antil the letter of instructions to 1nspector Hobbs (September 4, 1854,)
the above mentioned departmental ruling was in force, and justified the
register in executing the entry papers in the case at bar.

As to the second ground of appeal, it is not claimed that the failure
to place the letter “ N 7 after “Township 17” misled Sears or in any way
imperiled his interests. It was an oversight of the register’s, corrected

“as soon as discovered.

Thirdly: that one of Mr, Almy’s witnesses was her husband does not
appear upon the record; it is only alleged in the argument of counsel.
The entry on its face is valid.
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It should be observed: that this is not a case of contest. No notice -
of contest has ever issued. Whether or not Almy’s entry might if con-
test were instituted prove to be voidable, certainly it is not void. In
my opinion, its existence as a prior application justified the local ofﬁcers
in refusing the later application of' Sears. :
~ Counsel for Sears pleads his equities, claiming that in this case, by
the rejection of his application to enter, ‘an absolute wrong has:been
committed, an injustice of the most glaring and flagrant character.”
The matter of equities being suggested, it may not be amiss to direct
attention to those of Almy. She took the initiative, months before
Sears appears in the record in any shape, in securing the cancellation
of the entry for her own benefit, by purchasing for fifty dollars the re-
linquishment of Black. Sheemployed eounsel in Salt Lake City to at-
tend to her ease; also counsel in Washington to follow it up closely in -
your office and before the Department, who also kept her informed by
telegraph of the status of the case, and the exact date of the mailing
of your order of cancellation. Meanwhile Sears learned that Almy had
secured the cancellation of the entry, and determined that on the ar-
rival of the order of cauncellation he would forestall her in obtaining
possession of the land. According to-the statement of his attorney, he,
for several days, ‘““both personally and by counsel, watched the arrival
of the letter of cancellation,” which she had been instrumental in pro-
curing, ‘“and had been first at the office after each mail arrived doring
that period. . . . . . He was so earnest and diligent that he ap-
peared almost too persistent and even obtrusive in making continually
repeated inquiries at the office as to the arrival of the cancellation. So
much was this the case that . . . . . he verily believes if said
appellant had not taken the advantage she did, and if the officers had
not permitted the said entry after office hours, and received said motey
as aforesaid, respondent would have made the entry in question to the
- exclusion of said applicant.” Had he succeeded inhis attempt to reap
“the reward of Almy’s prior activity, vigilance, and heavy cash expendi-

tare, I would be willing to admit that “an injustice of the most glaring

and flagrant character had been perpetrated ; but having been thwarted

in his attempt, I can see no O'round for complaint either on the score of
. law. or of equity.

The conclusion reached herein is strongly supported by the decision
of this Depdrtment August 13,1884, in the case of Fraser ». Ring:
gold (3 L. D., 69), which held (quoting from syllabus) that ¢ one who
contests and procures the eancellation of a desert-land entry has the pre-
ferred right to enter the tract under the act of May 14, 1880, inasmuch
as . .+ . . this class of entries, if not embraced by the letter,
are W1th1n the reason and purpose of the statute.” In the case at bar,
Almy did not contest the entry, for the simple reason that at that time.
it had not been decided, as has since been decided in said case, that

. desert-land entries, like pre-emptions, *may be held subject to the rules
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of practice in the matter of hearings and contdsts.,” In said case it is
held further that a desert-land entry—

Is under a statute looking to reclamation and permanent improve-
ment, npon which proof of good faith is necessary to complete the title,
and on failure of which it ought to be forfeited, where the same policy
of inducement to contest, of speedy restoration in case of relinquish-
ment and of security of settlement after restoration, ought to prevail,
as in case of lands liable to restoration technically within the very
words of the statute. It is also an entry which ought to be included
in such a classification as will bring it within the rules of practice
relating to contests and administrative investigation, without the neces-
sity of making special rules.

Hitherto desert-land entries have been under a ‘special rule” as
regards relinquishment—the relinquishment being forwarded to your
office, which thereupon transmits to the loeal office an order of cancel-
lation. The embarrassment, vexation, and danger of great injustice,
consequent npon such a course, clearly appears in the case at bar. If,
as the Fraser-Ringgold case decides and directs, desert-land entries
are subject to the provisions of the act of May 14, 1830 (21 Stat., 140),
the first section of said act provides—

That when a pre-emption, homestead, or timber-culture claimant
shall file a written relinquishment of his elaim in the local land office,
the land covered by such elaim shall be held as open to settlement and
euntry withont further action on the part of the Commissioner of the
General Land Office. ]

Applying the ruling in the Fraser-Ringgold case to the case at bar,
it would seem that the proper practice would have been for the local
officers to have eanceled Blaek’s entry at once when the relinquishment
was presented by Almy, and allowed her then and there to make entry
of the tract.

For the reasons herein given, I reverse your office decision holding
Almy’s entry for cancellation.

ACTION ON FINAL PROOF—RES JUDICATA.
UNITED STATES v. BAYNE.

There is no authority for the Commissioner of the General Land Office to review a
final decision of his predecessor, but the Department, by virtue of its supervisory
- authority, may correct any error apparent on the record.

Secretary Lamar to Commissioner Sparks, July 1, 1887.

I have considered the appeal of 'William H. Bayne from the decision
of your office, dated January 20, 1886, rejecting his final proof and
holding for cancellation the final certificate No. 31 issued upon home- -
stead entry No. 4467 of the NE. £ of Sec. 35, T. 121, R. 63 W., 5th P.
M., on January 9, 1884, at the Aberdeen 1and office, in the Terrltory of
Dakota.
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The record shows that said homestead entry was made May 7 , 1881,
On November 19, 1883, claimant gave notice by publication of his in-
tention to make final proof in support of his claim before the register
- and receiver of said land office on January 9, 1884." The final proof
‘was accepted by the local land officers, and ﬁnal certificate issued as
aforesaid. On November 15, 1885, your office suspended said proof, be-
cause it did not show sufﬁclent residence upon the land. Thereupon
the claimant furnished supplemental proof, which your predecessor con-
" sidered on March 18, 1885, together with the original proof, and held
that the same showed “a bona fide intention to comply with the law,
and the same being in fact a practical compliance therewith, the entry
is relieved from suspension and will be approved for patent.” The )
B local land officers were directed to “notify the claimant aceordingly.”

On Janunary 20, 1886, your office, without any reference to the former
decision of your office holding said proof sufficient, and with no, new or
other evidence than that upon whieh -said decision was rendered, re-
. jected said proof and held the final certificate for cancellation, ¢ for the
reason that the claimant did not properly describe the land (range not
given) for which proof was made in his publication of notice, and also
for the reason that by the proof submitted hie fails to establish his good
faith in the matter of residence, improvement and cultivation.”

The final proof shows that claimant entered upon said tract May 1,
1881, and established his residence thereon same day ; that his improve-
ments consist of a frame house sixteen by twenty two feet, a stable,
- good well, seven acres broken.and cultivated—all valued at $250.°

With said proof are filed copies of certificates of discharge trom the
army of the United States, showing that claimant enlisted in Co. D, .~
28th Reg., New York Volunteers, November 12, 1861, to serve two years,
and was discharged from service for dlsa,bthty on May 22, 1862; also
that he enlisted in Co. C, 130th Reg., Ohio National (Tll&ldS, on May 2,
1864, to serve one hundred daws, and was diseharged September 22,
1864,
Your office decision of March 18, 1835, held that the records of the
~War Department— which govern your office in all cases of army serv-
ice—show that Bayne enlisted in said regiment November 12, 1861, for
the unexpired term of eighteen months, and that he was dlecharged for
disability May 22, 1862 that he subsequently served in the army four
menths gnd twenty days, making a total army service of one year, ten
months and twenty days, ¢ which added to his term of residence of two
years, eight months and eight days gives a total of four years, six
months and twenty-eight days, lacking ﬁve months and two days of the -

~ _five years required by law.”

REA I S

It further appears that your office dlreeted the loea,l land officers to -
advise the claimant that, “ when he showed a substantial compliance
"with the -law by residing a sufficient length of time upon the land to
cover the deficiency, he would be allowed to show that fact, without
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further formality, by his own affidavit, corroborated by two witnesses.”
In response to said advice, claimant filel an affidavit, duly corrobo-
rated, setting forth that he made said entry in good faith; that he fully
believed that he was entitled to credit for two years’ residence on ac-
count of his enlistment in said New York Regiment, and one hundred
and forty-three days on account of his service in said Ohio Regiment;
that he resided upon said tract from May 1, 1881, to February 9, 1834,
one month after making entry ; that being out of money, claimant went
to Chicago, Illinois, in search of work; that in the spring of 1884 he
hired a person to go upon said traet and put in a erop ; that the person
80 hired resided upon said land for three months, when claimant re-
turned and lived on the land for three months; that claimant has
not alienated the land. Upon this showing, your office held that the
claimant has shown good faith and a practical compliance with the law,
and that said entry ¢ will be approved for patent.” Tbis decision be-
came final, so far as relates to the action of your office, npon the expira-
tion of sixty days from mnotice thereof. Rules of Practice No. 112 (4
L. D.. 49).

1t has been the uniform ruling of this Department that one Commis-
sioner of the General Land Office has no anthority to review a decision
of his predecessor that has become final. Eben Owen et al. (9 C. L. O.,
111). The Department, however, by virtue of its supervisory anthority
may correct any error apparent on the record. Lee ». Johuson (116 U.
S. 48). :

The evidence fails to show bad faith upon the part of the claimant,
which would warrant the cancellation of said entry. It appears that
the number of the range was not given in the published notice. For
this defect, the entry will be suspended and the claimant will be re-
quired to make new proof in accordance with the law and regulations of
the Department.

The decision appealed from is modified accordingly.

RAILROAD GRANT—WITHDRAWAL—ACT OF APRIL 21, 1£76,

NoORTHERN Pac, R. R. Co. ». DUDDEN.

A homestead entry made subsequently to the filing of the map of general route of the
Northern Pacific, but prior to the receipt of notice of withdrawal thereunder, is
protected by the act of April 21, 1876.

Secretary Lamar to Commissioner Sparks, July 1, 1887.

By letter of October 7, 1884, the local officers at Helena, Montana,
forwarded to your office the application of the Northern Pacific Rail-
road Company to contest cash entry No. 1604, made under act of June
15, 1880, by Bernhard H. Dudden, for the NW. £ of NE. §, Sec. 27, T. 4
N, R. 10 W, :



B ey

v

. DECISIONS RELATING TO THE, PUBLIC LANDS. -1
" The tract is within the limits of a withdrawal ordered April 22,1872,
upon the map of general route filed February 21, 1872, and also within
forty miles of the Tine of road as shown by the map of definite locafmon .

filed July 2, 1882,

The recordb show that said Dudden made homestead entry of said .
tract April 26, 1872, which was canceled September 11, 1879, and that
on August 26, 1b84 he made cash entry as aioresald under the act of
June 15, 1880.

Your office, by letter of March 17, 1886, rejected the application of* .
the company and its claim to the tldct 'lhe company appealed. ‘

Notice of the withdrawal on general route was not received at the
local office until May 5, 1872, 1t will be observed the entry was made
prior to that date, on Aprll 26.

The land at said last mentioned date was properly subject to entry
For the act of April 21, 1876, provides: :

That all pre-emption and homestead ¢ntries or entries in compliance
with. any law of the United States, of the public lands, made in good -
faith by aetual settlers upon tracts of laud of not more than one hun- -

dred and sixty acres each within limits of any land graut prior to the
time when notice of the withdrawal of the lauds embraced in such graut

was received at the local land office of the district in which such lands .°

- are sitnated, or after their restoration to market by order of the general
land office, and where the pre-emption and howmestead laws have buen
complied with, and proper proof thereof have been made by the parties

holding such tracts or parcels, they shall be coutirmed, and patents tor c

the same shall issne to the parties entitled thereto. :
Sec. 2. That when at the time of such withdrawal as aforesaid v .111d
pre-emption or homestead claims existed upon any lands within the
limits of any such grants which afterward were abandoned, and, under
the decisiuvns and rulings of the Land Departinent, were re-entered by
pre-emption or homestead claimants, who have complied with the laws
governing pre-emption or homestead entries and shall make the proper
proofs required under such laws, such entries shall be deemeéd valid,
‘ ag()i patents shall issue therefor to the person entltled thereto. (19 Stat
I
At the time of the receipt of notice of said w1thdra,wa,1 on general
route by the local office, a valid homestead claim existed on the tract.
Bat nine days had passed since the entry was made, and claimant was
not obliged to establish residence, or perform any other act on the land’
at that time, for he had six months from entry within which to establish
residence. At the date of receipt of such notice a homestead claim,
capable of ripening into patent, had attached to the land. The tract
was therefore excepted from the withdrawal on-general route.

It is true fthe court in the case of Buttz ». Northern Pacifie Rail-
road Company (119 U. 8., 55), held that ¢ when the general route of the
road is thus fixed in good faith, and information thereof given to the
Land Department by filing the map thereof with the Commissioner of *

"the General Land Office, or the Secretary of the Interior, the law with-
draw§ from sale or pre-emption the odd sections to the extent of iurty
miles on each side.”
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In that case, however, said act of April 21, 1876, was not before the

court, nor was it necessary to the decision therein.
- It is well settled that all acts in pari materia are to be construed as
one. Applying that maxim to the acts here under  consideration, it
seems necessary to conclude that, upon filing of the map of general route,
“the law withdraws from sale or pre-emption the odd sections,” subject
" however to the provisions of the act of April 21, 1876, \

In this view it is not in conflict with the decision in the Buttz case to
hold that the land in question was not affected by the withdrawal on
general route.

The right to purchase under the act of June 15, 1880, excepted the
tract from the withdrawal on definite location. Burt v. Northern Pagcific
Railroad Company (3 L. D., 490) ; Holmes v. N. P. R. R. Co. (5 L. D.,
333); McLean v. N. P. R. R. Co. (6 L. D., 529).

Said decision, for the reasons herein, is affirmed.

HOMESTEAD ENTRY—COMMUTATION PROOF.
JAMES H. SHEPARD.

The cancellation of a commutation cash certificate terminates all rights under the
original entry. .

On the rejection of commutation proof, with the right to submit new proof, it may
be presented at any time within the lifetime of the original entry.

Secretary Lamar to C‘ommissioner Sparks, July 1, 1887,

I have considered the appeal of James H. Shepard from the decision
of your office, dated October 16, 1885, rejecting his final commutation
proof on homestead entry No. 2489 of the SW, % of Sec. 9, T. 114 N., R.
77 W., made March 24, 1883, upon which proof was made April 30, 1883,
before the elerk of the district court for Sully county, in the Territory
of Dakota, and final certificate No, 12,969 was issued on May 8, 1885, by
the local land officers at Huron, in said Territory. ’
Your office rejected the final proof offered, upon the ground ¢ that his
residence upon the land has not been such a continuouns actual bona-fide
-residence as contemplated by law.” The local officers were directed to
‘advise the claimant that his cash certificate will be allowed to stand,
and he will be permitted within sixty days to wake new and satisfactory
proof of residence and cultivation, and that in default of such proof, the
cash certificate will be canceled, leaving the original entry to be disposed
of in regular course of business. .
This action of your office was clearly erroneous. If the cash certifi-

cate be canceled, then the homestead entry must be canceled. This was
expressly ruled in the case of Greenwood ». Peters (4 L. D., 237). If

-"the proof berejected and the applicant allowed to make new proof, then,
under the law, he can do so at any time during. the lifetime of his entry.
Sec. 2301, R. 8.; Thomas Nash (5 L. D., 608),
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On June 4, 1886, your office transmltted to this Department the appli-
cation of one Wlllum H. Brown _setting forth under oath that said entry
was illegal and made for speculatlve purposes, and asking that a hear-
ing be ordered to aséertain the truth of his allegations. Mr. Brown’s
affidavit is corroborated, and it would seem eminently proper that a
hearing be had npon the charges contained therein. g -

The decision of your office is modified.

PRACTICE—APPLICATION FOR REVIET. ’
WELDON ». MOLEAN.

‘Where the facts upon which a motion for new_trial is based are known to the com-

" . plaining party while the local affice has jurisdiction, such motion should be filed
in that office.

It is not sufficient for the applicant to state that he did not know of the testimony in
time to produce it for the trial; it must appear that he could not have discovered
it by reasonable. diligence.

/ - - .
Secretary Lamar to Commissioner Sparks, July 1, 1887,

1 have before me the application of Jared A. Weldon for a review of
my decision, dated October 1, 1886, in the case of said Weldon v. Ad-
dison McLean, involving the 8, 1 of SW. 1, NE. £ of SW. £ and SW.
1 of SE.4, Sec. 29, T. 18, R. 3 E Humboldt, (Jallformd '

M(,Lea,n offered proof on his declaratory statement for said tract, and
‘Weldon filed protest and applied to purehase the tract as timber land
under act of June 3, 1878 (20 Stat., 89).

Said decision directed the caucellatlon of said filing, on the ground
of fraud, and rejected the application to purchase, on the ﬁndlng that
the tract was not timber land in the purview of said act.

The present motion alleges—

1. That the decision is contrary to the evidence.

2. Becaunse of newly discovered evidence. ‘

In support of the first point applicant says :

1t is not claimed that the testimony of the majority of the witnesses
in the case was favorable to contestant, but it is.claimed that the tes-
timony in favar of the contestee was false and frandulent, and that the
witnesses who gave it were unworthy of credlt and of bad reputatmn
in the community where they hved

From this statement, it appears that the real basis of the motion is
" that the testimony for the pre emptor was false, and not that the de-
cision is contrary to theevidence. For itis admitted that the testimony
of the majority of the witnesses was unfavorable to the present ap- -
plicant.

\
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The very issue to be determined was whether the land was “timber
land.” On this jssue the claimant should have been prepared to meet

adverse testimony. It is a well settled rule that a new trial will not be
granted because the party came unprepared. But further, all questions

touching the eredibility of witnesses fall peculiarly within the province
of the local officers. They have the witnesses before them, and have
opportunities to observe the demeanor and actions of the witnesses,
both in the direct and cross-examination.

These officers found that:

The weight of the testimony shows that the greater part of the land
might be cultivated, and would be productive if it was cleared, and if
the undergrowth and bushes were cleared off and grass seeds sown,
some of it would produce pasturage. That theland istimber land, but
is susceptible of cultivation if it were cleared.

They rejected the timber land application. That action was approved,
both by your office and this Department. _

In any event, the question here presented should have been raised
before the local officers. If the testimony was false, that fact must have
been known at the trial, and the witnesses shounld have been impeached
then and there, or it that were impracticable, a motion for continuance
to procure the requisite testimony would have saved the rights of claim-
ant. Butin any case where the facts upon whi¢h a_motion for a new
trial is based are known to the complaining party while the local office
has jurisdiction, such motion should be filed in that office. :

Furthermore, it has been held by this Department that, ““a review of
a decision will not be granted on the ground that it is against the weight
of evidence if there was contradictory evidence on both sides.” (Long
2. Knotts, 5 L. D., 150.) *

On the second point, claimant furnishes several affidavits, to the
effect that the tract is covered with a heavy growth of underbrush and
redwood timber, and is only valuable for the timber on it. This was
the precise issue in the former trial. The evidence offered therefore is
cumulative. Newly discovered evidence, merely cumulative, is no
ground for a new trial. It is said, if the rule were otherwise ‘not one
verdict in ten would stand. Some corroborating evidence may always
be found, or made.”” (Hilliard on New Trials, 2d Ed., 500.) It is not
shown that the evidence now offered could not be procured at the trial
by reasonable diligence. It is not sufficient for the applicant to state
that he did not know of the testimony in time to proﬁuce it for the
trial, it must appear that he could not have ascertained it by reasonable
diligence. _

I find no reason for disturbing said decision, and the motion is ac-
cordingly dismissed.
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RAILROAD GRANT—MAP OF GENERAL ROUTE.
NORTHERN PAC. R. R. Co. v. VAUGHN.

“When the general route of the Northern Pacific, provided for in section six of the act
of July 2, 1864, was fixed, and information thereof was given to the Land Depart-
ment, by filing & map thereof with the Secretary of the Interior, the statute with-
drew from sale or pre-emption the odd sections to the extent ot forty miles on each

side thereof

b Secretary Lamar to Commissioner Sparks, July 1, 1887

On April 11, 1885, James Vaughn offered at the land office of Boze- -
man, Montana, a declaratory statement for the N, 4 of the NE. 1 and E.

3 of NW. 1 of Sec.33,T.18., R.4 B, alleging settlement May 1, 1882, \
‘The filing was rejected LY. the local officers, *‘ because the tract is upon

an odd sectioh within the granted limits of the Northern Pacific Rail-

road Company.” Vaughn further alleges that he has resided contin-
uously on the tract sinee settlement, and that he has placed improve- N
ments on the land amounting to $1500 in value. ! :

Your office, by letter of February 13, 1836, held that:

In the present case Vaughn alleges settlement on the tract prior'to
date of filing in this office of & map purporting to be a map of definite
location of the line of the road. No other map than a map of definite
location was required to be filed by the company or authorized to be -
accepted by this office. Until a map of definite location should bLe filed;
the land was open to settlement and entry as public lands uuder the

. public land Jaws of the United States,

and directed that Vaughw’s application be allowed subject to appeal.

‘ Under the ruling in the case of Buttz v. Northern Pacific Railroad
(119 TU. 8., 55), it was decided that when the general route of the road -
provided for in section six of the act of July 2, 1864, was fixed, and in-
formation thereof was given to the Land Department by the ﬁlmo of
8 map thereof with the Secretary. of the Iuterior, the statute withdrew
from sale or pre-emption the odd sections to the exteunt of forty miles
-on each side thereof. , _

The tract is within the limits of the withdrawal ordered April 21,
1872, upon wap of general route filed Febrnary 21,1872, and within the
"forty wile limits of the line of road as shown by a map of definite loca-

tion filed July 6, 1882. It is not alleged that any claim to the tract ad-
-verse to that of the company existed at the time of the withdrawal on.
general ron te.

The case therefore comes clearly Wlthm the rule in the Buth case,

and your said decision is accordingly reversed. ‘
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NOTICE OF DECISIONS—REPORTS OF APPEALS. ’
CIRCULAR.
Oommissioner Sparks to registers and receivers, July 6, 1887,

A large number of reports from local officers of hearings in contest
cases are defective in failing to state what kind of notice was given by
the register and receiver of their decisions, and whether or not any
action has been taken by parties to the case. ‘

Your attention is called to circular of this office and Department of
December 18, 1885,* requiring prompt reports of appeals or other ac-
tion, and to circular of October 28, 1886, (5 L. D., 204) requiring the

- evidence of service of notice to be transmitted in each case.

The babitual disregard by many local officers of these indispensable
requirements, involves constant correspondence in repeatedly calling
for the reports or evidence which it was their duty to transmit in the
first instance.

You are now instructed to forthwith examine your records of contest
cases heretofore decided and reported to this office, and to report at
once in each case, specifically (when this has not already been done),
whether appeal or other action has been taken by any interested party,
and to send up the evidence of the service of the notice of your de-
tision in each case in which such evidence has not already been for-
warded. '

Your attention is also ealled to Rule 52 of practice, which requires a
separate letter of transmittal to accompany each case. The practice

*Circular of December 18, 1885,

[Omitted from Vol. 4 of Land Decisions.]

*«CE(')AREGISTERS AND RECEIVERS
T U. 8. Land Ofices.
. Gentlemen :

The habitual failure of local officers to promptly notify this office when appeals are not taken from

" decisions or action of this office, or where parties do not comply with requirements made, or where
they take no aetion under notices directed to be given, involves great embarrassment and delay, and

' canses unuecessary correspondence to obtain the information which you are expected and required to
furnish without special ealls therefor.

. In order to obviate these diffieulties it is directed:

First. That in each local land office at least two current dockets must be kept.

1. A docket of contested cases in which every case of individual contest shall be entered when ini-

. Hated, and thereafter a memorandum of every order made or action taken in such case, either by the

local office or by this office or by the Secretary of the Interior, shall alse be entered as soon as any

action is had or notice thereof received. v

2. & doekes in which shall be entered every entry of any character which is beld for cancellation,
or in which further evidence is ealled for, or other requirements made involving the right of appeal
or other action by the party, and reports thereon by the local officers. In each case memoranda shall
at'once be entered on the docket of all holdings, calls, or other action by this office, stating the nature

. thereof, the time allowed for appeal, reply, or other proceeding, the date and initial of Commissioner’s
letter, and the date of notice and evidence of service of notice, together with any other memoranda
deemed necessary.

Second. The date when the period allowed for appeal, reply, or other action by the party will ex-
pire, and a report to the General Land Office by the local officers become due, must in every instance
be distinctly noted on the dockets af the time notice is given to the party.

Third. Upon every Saturdey the duckets must be carefully examined, and reports to this office made:
in all cases where time for report has arrived.

A strict observance of the foregoing is imperatively required.

You will also forthwith make a thorough examination of your records and immediately transmit
roports in all cases in which reports are now due, entering on your dockets, as above required, the
cases in which reports are becoming due.

WM. A. J. SPARKS,

Commissioner..
Approved:
L. Q. C. LAMAR,
Beeretary.
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which prevails in some _offices of transmitting several cases with one
letter creates confusion in the files of this. office, and must be discon-
tinued.

"~ You will give your immediate and personal attention to the matter of
this circular, and you will hereafter forward no contest case o this office.
without your report as to whether appeal was taken from your decision,
nor without the acknowledgment of service of notice of the deecision,
or the affidavit of the person serving the notice, nor in case of notice
by registered letter without the receipt for the registered letter or the

returned letter, as the case may be. ‘ ‘
‘Approved: Tosle ’*3'?}' o %
L. Q. C.. Lamar, = . IOZ.LLS 31 E ‘
Secretary. ]

4CTS OF CONGRESS—EXECUIIVE CONSTRUCTION. P 129
HEIRS OF JOHN E. BOULIGNY. A,LZ LG

I, under any sircumstances an executive department of the government has the = A
power to declare an act of Congress unconstitutional, such authority should not A
be exercised except in a case where the violation of the fundamental law is so
manifest as to overcome every possible presumption-in favor of the validity o
the statute.

- Secretal‘ry Lamar to Commissioner Sparks, July 6, 1887.

This is an appeal from your decision, dated March 18, 1887, denying ~
the application made on behalf of the heirs of John E Bouligny for ‘
certificates of.location under the act of Congress approved March 2,
1867 (14 Stat., 63b), the facts material to the issue herein raised beln% -
substantially as follows : v k

By the above mentioned act Congress provided :

That there be, and hereby i is, confirmed to Mary Elizabeth Bouligny, g ¥
Corine Bouligny and Felice Bouligny, the widow and children of John' _-
E. Bouligny, deceased, the one sixth part of the land claim of Jean An-

. toine Bernard D’Aumve, in the State of Louisidgna, said one sixth part,
amounting to 75,840 acres; and that inasmuch as the said land em-
braced in said claim have (has) been already appropriated by the United
States to other purposes, certificates of new location, in eighty acre
lots, be issued to the said Mary Elizabeth Bounligny for her own benefit,
and that of her said minor children, in lieu of said lands, to be located
at any land office in the United States, upon any publie lands subject-
to private entry at a price not exceeding $1.25 per acre. The Com-
missioner of the General Land Office is hereby directed to issue said
certificates of new location in accordance with existing regulations in -
such cases.

Before any certificates of locatlon were 1s%ued by the Commissioner, -_3 -
QOongress, at.its next session, March 30, 1867, pabsed the followmg Joint 4 f
A

. Resolutlon

Be it resolved by the Senate and House of Representatixfes‘. et
““That the Secretary of the Interior be directed to suspend the execution

N
hY
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of the act entitled: ‘An aet for the relief of -the heirs of John E. Bou-
ligny,” approved March 2, 1867, until the further order of Congress. -

(15 Stat., 353.)

b MQM 2;61 ws So4
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Congress has never made any ¢ further order” in the premises, and
the order of suspension still remains intact.

January 23, 1877, an application was made to Commissioner William-
gson for the issuance of certificates of location under the confirmatory
act, which applieation was denied on the 21st of the following month,
on the ground that the joint resolution aforesaid prohibited such issue,
No appeal was taken from said decision, and thus the matter rested

- until the present application was made, January 26, 1837.

In a determination of the question herein raised, it will not be neces-
sary fo give a detailed history of this claim prior to its confirmation by
Congress. It is enough to know that it was confirmed and that Con-
gress had the power to make the confirmation. The Fortieth Congress
believed that its predecessor had been imposed upon in confirming an
invalid eclaim, and it therefore took such steps as would in its opinion
arrest further proceedings in the premises. To that end it passed the
joint resolution under consideration. (

I am asked to declare this joint resolutioa unconstitutional and void,
and to order the Commissioner of the General Land Office to issue cer-
tificates of location to the heirs of John E. Bouligny in accordance with
the provisions of the Act of 1867. It must be a very clear case indeed
where even the United States supreme court would declare such a joint
resolution unconstitntional and void. Upon this subject the majority
of the supreme court in the sinking fund cases say:

It is our duty when required in the regular course of judicial proceed-
ings to declare an act ot Congress void if not within the legislative
power of the United States. But this declaration should never be made
execept in a clear case. Every possible presumption is in favor of the
validity of a statute, and this continues until the contrary is shown be-
yond a rational doubt. One branch of the government cannot encroach
on the dominion of another without danger. The safety of our institu-
tions depends in no small degree on the strict observance of this salu-
tary rule” (99 U. 8., 718.)

With greater force may this argument be applied to the executive
department of the government, whose special funetion it is to execute
the law; and whose power to declare an act of Congress unconstitu-
tional, it it exists at all, which question I am not now ecalled upon to
determine, should never be exercised except in a case where the viola-
tion of the fundamental law is so manifest as to overcome every possi-
ble presumption in favor of the validity of the statute.

I deem it my duty, therefore, to obey the aforesaid resolution, unless
otherwise directed Ly the mandate of a competent judicial tribunal.
This disposition of the case renders it unnecessary to discuss the other
questions 80 ably argued by counsel. Your decision is affirmed.

¥
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PRE-EMPTION—CITIZENSHIP—SECOND FILING.
SOUSTILIE v. LOWERY.

Though declaration of intention to becoms a citizen is not made until after filing de-
claratory statement, such defect, in the absence of an intervening adverse claim ,
is cured by the snbsequent declaration, and the pre-emptive right of filing cannot
be again exercised by the settler. . ,

Secretary Lomar to Commissioner Sparks, July 7, 1887.

1 have considered the case of John P. Soustlhe v. Ira P. Lowery, in-
volving the N, § of the NW. % of Sec. 17, and the 8. % of the SW. % of -
.See. 18, T. 157, R. 57, Grand Forks, Dakota

Said Soustilie ﬁled pre-emption declaratory statement No. 1945, for
the SE. % of Sec. 33, T. 155, R. 56, same land office, on June 7, 1882,
alleging settlement J une 4, 1881. On December 13, 1882, he relin-

" quished all his right, title, and interest in said district, and sold his im-
© provements.

On May 15,1882, Soustilie settled on the tract in dlspute On June
13, 1883, he made application for re-instatement in his pre-emption right,
on the ground that he was nota citizen at the time of filing his first de-
~ claratory statement—he having declared his intention to become a citi-

" zen July 12,1882, His application for re-instatement in his pre-emption
' right was granted by your office letter of December 14, 1883.

. Township plat was filed April 26, 1883.

January 14,1884, Soustilie filed hlS pre emption declaratory statement
No. 7297 for the tract in dispute, alleging settlement May 15, 1882,

On September 20, 1883, Lowery filed his homestead entry, No. 7495,
for the tract in dispute. He made settlement December 1, 1883, and
took up his residence in a house which he had built thereon, December
11, .1883. He offered to make final proof therefor on July 11, 1884,
Soustilie thereupon filed protest. '

Upon an agreed statement of facts, which the foregoing is the sub-

" stance, the local officers rejected Lowery’s proof. Lowery appealed to
your office, which, November 12, 18335, reversed the decision of the local
office, holding that Soustilie had acted in bad faith, and was attempting
by fraud to aequire title to the tract in violation of law, by ¢ attempt-
ing to perform the impossible feat of living on two different tracts of’
land at the same time.”

Counsel for Soustilie contend that, inasmuch as Soustilie had not de-
clared his intention to become a citizen at the time he made his first.
filing, said filing was void and a nonentity; that he therefore did not
have two claims upon which to live or attempt to live ; and that his er-
rors 'made prior to July 12, 1882 (the date of his declaration of intention
to become a citizen), can not be counted against him. '

Counsel for Soustilie can not claim that your office letter of December
14, 1883, was an adjudication in his favor upon the questions hereim. -

~
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presented, for it was clearly made in the absence of a full statement of
important faets in the case. Said letter concludes as follows :

“Boustilie may now file again, when he shall have become qualified in
the matter of citizenship ”

Even if it were the intention of your office tq allow him to file for any
other tract than that first filed for (which appears doubtful), it is evi-
‘dent that your office had not been informed that Soustilie had nearly a
year and a half previously (J uly 12, 1882, supra,) declared his intention
to become a citizen.

To recognize Soustilie’s claim to the tract in controversy, under his
declaratory statement No. 7297, would be to allow him the benefit of
two pre-emption filings. If his first declaratory statement, No. 1945,
was invalid because of having been made prior to his havmg declared
his intention to become a citizen, the defect—in the absence of a valid
adverse claim—was cured upon making such declaration (Kelly v.
Quast, 2 L. D., 627; Mann v». Huk, 3 ib., 453). He continued to hold
said first claim from the date of said declaration (July 12, 1882, supra,)
until December 13, 1882, when he relinquished it for a valuable consid-
eration. He had thus had the benefit of oue pre-emption filihg prior to
his application to file for the tract now in controversy.

For the reasons herein given I affirm your decision.

MILITARY RESERVATION—EXECUTIVE WITHDRAWAL.

b 418 1] & ForT BoISE HAY RESERVATION.
‘75 An executive withdrawal of lands for the purposes of a military reservation, in vio-
lation of the statute fixing the amount of land that may be so withdrawn for such
s, fpurpose, does not take such land out of the elass of public lands so as to require their
) " Aisposal by special enactment.

&
/,(9 $° Secretary Lamar to Commissioner Sparks, July 7, 1887,

7

By executive order, dated April 9, 1873, the military reservation at
Fort Boise, Idaho, was declared. The reservation embraces 638 acres,
and lies just east of Boise City. )

Afterwards, by executive order of September 18, 1874, and upon re-
quest of the military authorities, the President made an additional res-
ervation for Fort Boise of 587.55 acres, known as the ¢« Hay reserve,”
and situate about two and one-half miles west from Boise City.

By letter dated April 19, 1884, the Secretary of War relinquished and.
transferred “ to the custody and control of the Department of the Inte-
rior the land comprising the Hay Reservation of Fort Boise.” The
Secretary, in said letter, explained that instructions had been issued by
the War Department in 1881 for the reduction of all such reservations
in Idaho to six hundred and forty acres, so as to make them conform to
the provisions of section nine of the act of February 14, 1853, but  that
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by some omission unexplainable at this time the instructions, so far as
they related to Fort Boise, were not received by the Post Commander,
and therefore the said reservation was not reduced.”

On February 24, 1885, Don C. Henderson applied to enter under the
homestead law lots 7 and 8, and SW. 1 of SW. 1, Sec. 32, lot 9, See. 31,
T. 4N, R. 2 E,, and lot 1, Seec. 6, T. 3 N., R. 2 E., Boise City, Idaho.
At the same time and plaee Christian R. Purdum offered to enter under
said law lot 10, See. 9, lots 1 and 2, Sec. 8, and lots 10, 12, 13 and 14,
Sec. 5, and George R. Breidenstein offered pre-emption declaratory state-
ment for lots 2, 3, and 4 and SE. { of NW. 1, Sec. 5, same township and
range. On April 11, 1885, John M. Gakey offered homestead applica-
tion for lots 5 and 11, and N'W. } of SE. %, Sec. 5, T.3 N., R. 2 E.

These applications were rejected by the local officers, for the reason
that the land applied for was embraced in said military hay reserve.
Your office affirmed said decisions, and by letter of March 4, 1886, trans-
mitted to this Department the papers in said cases on appeal

- Claimants urge, in an elaborate brief and argument filed herewith :

First, That the executive order creating said reservation was void
and could not debar settlers from appropriating said lands under the
general land laws.

Second, That in any event the Iand became subject to entry after it
had been transferred to the custody of this Depa,rtment by the War
Department.

In support of the first point section nine of the act of February 14,
1853 (10 Stat., 158), is cited. It provides: '

“That all reservations heretofore as well as hereafter made in pursu-
ance of the fourteenth section of the act to which this is an amendment,
shall, for magazines, arsenals, dock-yards, and other needful pubhc
‘uses, except for forts, be limited to an amount not exceeding twenty
acres for each and every of said objects at any one point or place, and
for forts to an amount not exceeding six hundred and forty acres at any
one point or place.”

Said section fourteen of the act thus amended had placed no limita-
tion upon the amount the President might reserve for such purposes.
(9 Stat., 500.)

For the purposes of this case, it does not seem necessary to determine
what was the legal status of said ¢ Hay reserve” from the date of the
executive order creating the same to the time when it was abandoned
by the military authorities, and turned over by the War Department
to the Department of the Interior, for the applicants herein do not claim
any right antedating the transfer by the Secretary of War of April 19,
1884.

Breidenstein alleges settlement in the fall of 1884, Purdam on April
23, 1884, Gakey on May 25, 1885, and Henderson November, 1884, )

The only question to be determined is, whether the lands were sub-
ject to disposal under the general land laws when said several claims
were initiated.

8269—voL 6=—=2— )
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Prior to said executive order creating the hay reserve, the land em-
braced therein was subjeet to said laws, being open public land.

It seems clear that the executive order of September 18, 1874, con-
templated a reservation of land in excess of that limited by said act of
1853, and that the hay reserve constituted such excess. Said act lim-
ited the amount to be reserved for & fort at any one place to six hun-
dred and forty acres. The original reservation for Fort Boise in 1873
embraced six hundred and thirty-eight acres, and that amount for the
purpeses of this case must be considered as the full complement allowed
by law. The two acres which it lacked, under the maxim de minimis
non curat lex, will not be taken aecount of. It follows therefore that the
power of the Executive to reserve lands for Fort Boise was exhausted
by the original order of 1873. .

The reservation declared thereafter for the hay reserve was relin-
quished by the War Department when attention was called to the pro-
visions of the act of 1853, and for the express purpose of reducing the
reservation to the maximum limit fixed by law. In so doing, the Ex-
ecutive, acting through the head of the War Department, recognized
the fact that the hay reservation was made without authority of law.

Tt is true that the Executive, for the purpose of carrying out the will
of Congress as expressed in legislation, may put lands in reservation
without special anthority, and equally true that lands so reserved, and
for such purpose, are not subject to disposal under the general laws,
although the reservation was not contemplated by law. In the case of
Wolsey v. Chapman (101 U. S., 755), the court said :

The proper executive department of the government had determined
that, because of doubts about the extent and operation of that act,
(granting lands to Towa to aid in the improvement of the Des Moines
River, 9 Stat., 77,) nothing should be done to impair the rights of the
State above Raccoon Fork until the differences were settled, either by
Congress or judicial decision. For that purpose an authoritative order
was issued, directing the local land officers to withhold all the disputed
lands from sale. This withdrew the lands from private entry, and, as
we held in Riley ». Wells, was sufficient to defeat a settlement for the
purpose of pre-emption while the order was in force, notwithstanding
it was afterwards found that the law, by reason of which this action
was taken, did not contemplate such a withdrawal.

See also opinion of the Attorney General of July 16,1878 (6 Op., 80),
where it was held that a withdrawal made by the Secretary of the In-
terior for the benefit of the Southern Pacific Railroad Company upon a
line which at the time it had no authority to adopt put the lands in
reservation so that no legal rights therein could be acquired under the
general land laws. ,

These cases, however, seem to be clearly distinguished from the case
at bar. They rested on the authority of the Executive to put lands in
reservation, so that all questions in reference to them might be properly
considered. The judgment of the Executive was that the law contem-
plated the withdrawals, and it was held that when lands were thus re-
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gerved it was not in the power of a party to acquire rights by treating

" such reservation as of no effect. In the present case the law prohibited
the making of the reservation, and this was recognized by the Execu-
tive when attention was called to the faet, and the land was immedi-
ately ordered restored to the control of the Interior Department.

Will such an act take the lands out of the class of public lands, and
require their disposal by special enactment? To sohold would indicate
that the Executive might in violation of law put in reservation for mil-
itary purposes any amount of lands, and thus take them out of the opera-
tion of the general laws. To assert such a principle is to claim for the
Executive the power to repeal or alter the acts of Congress at will.

It is true that lands legally put in reservation for military purposes
are thereby taken out of the operation of the general land laws, and
it seems equally well settied, by a long course of executive construction,
and Congressional legislation, that lands so reserved do not fall back
under the operation of said laws, upon relinquishment by the military
authorities, but must await such disposition as Congress may see fit to
adopt. See Rock Island Military Reservation (10 Op. Atty. Genl., 359);

‘Fort Brooke (2 L. D., 603 and 606); Same (5 L. D., 632).

I am unable to ascertain that the exact question here presented has
“heretofore arisen either in the Department or in the courts.

By letter of August 20, 1884, your office held that the lands in ques-
tion must be disposed of under act of July 5,1884. That act provides:

That whenever in the opinion of the President of the United States
the lands or any portion of them, included within the limits of any mili-
tary reservation heretofore or hereafter declared, have become or shall
become useless for military purposes, he shall eause the same or so much
thereof as he may designate to be placed under the control of the Sec-
retary of the Interior for disposition, as heréinafter provided, and shall
canse to be filed with the Secretary of the Interior a notice thereof.
(23 Stat., 103.)

The act then provides for the public sale of such lands, saving the
rights of actual settlers prior to January 1, 1884, or prior to the location
of such reservation.

I am unable to concur in said ruling of‘ your office. If the order of
the Executive reserving lands for military purposes, beyondithe limit
fixed by Congress, will serve to take such lands out of the operation of
the public land laws, the prineciple involved mustextend far beyond the
present case, and ultimately trench on the control of Congress:over the
public domain. I cannot think that such was the intention of Congress
in the act of 1884,

I therefore conclude, keeping in mind the fact that all claim and su-
pervision by the military authorities has ceased, that the lands in ques-

-tion so reserved as aforesaid are subject to disposition under the gen-
eral land laws, and. were so when said applications were made. Nor
can this conclusion be affected because said lands may have increased
-in value on account of the reservation in fact. The pre-emption law is
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in the nature of a bounty to settlers, and awards the first qualified set-
tler the choice of the most valuable tract. Itis therefore in keeping
with said law that these, the first applicants, should profit by their
priority in time.

Said decision is accordingly reversed, and the applications of the
present claimants will be allowed, if there be no objection beyond those
herein discussed.

—rmc—

@w i@;‘ﬁ; SURVEYS—MEANDERED LAKE.
n)
é ::: %ﬁ ";, 4,/7 ) G. W. HOLLAND.

Under the present departmental practice an order will not be made for the survey of
the former bed of a meandered lake.

Secretary Lamar to Commissioner Sparks, July 12, 1887,

By letter of March 29, 1887, you rejected the application of G. W, Hol-
land for the survey of the bed of an alleged ““dried up lake,” situated
in sections 19 and 30, township 45 N., R. 30 W, 4th meridian, Minne-
sota, and said to contain about forty-four aeres, upon the ground that
there is no law authorizing the survey and disposal of meandered lakes,
~ Sinece 1877 it bas been the policy of the Department to refuse to sur.
vey the beds of meandered lakes, for the reasons set forth in the report
of the Commissioner of the General Land Office for 1877, and I see
nothing in this application to warrant a change of that rule.

Besides, I am not satisfied that the bed of this lake does not inure to
the owners of the adjacent tracts upon the principle of accretion, as
ruléd in Boorman ». Sunnuchs, (42 Wis., 233); and in Forsyth o. Smale,
(7 Bissell, 201).

This application is not supported by the rulin g of the Department in
the Lake Warner case (5 L. D.,369). In that case it was charged that
the original survey was fraudulent, being improperly closed on an im-
aginary meander line in the interest of certain occupants of land adja-
cent to the meander as made by the survey.

Your decision is affirmed.

’

PRE-EMPTION—SECOND FILING—ACT OF MARCH 3, 1853.
JOSE MARIA SOLAIZA.

By section six of the act of March 3, 1853, the right to file a second time was only
recognized where the first filing had been made prior to the passage of that act.

Acting Secretary Muldrow to Commissioner Sparks, July 19, 1887,

I have considered the case arising upon the appeal of Jose Marie
Solaiza from your decision of January 28, 1886, holding for cancellation
his pre-emption cash entry, No. 8224, made March 29, 1884, for the N.
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% of the NE. } of See. 18, T. 5 8., R. 16 E., M. D. M., Stockton distriet,
“California, on the ground that claimant had previously (viz., March 27,
. 1873,) filed pre-emption declaratory statement for another tract, which
he had abandoned.

Counsel for claimant contends that, as the first ﬁlmg was made for
unoffered land, a second filing is not 1nh1b1ted-—-01t1ng in support of this
position the ease of the State of California v». Pierce, decided by Mr.
Secretary Teller August 1, 1882 (9 Copp, 118).

The doctrine of the Pierce case, however, has been repeatedly over-
ruled. * See case of J. B. Raymond (2 L. D 854), and Jonathan House
(4 L. D., 189).

Solalza can not rightfully claim the privilege of a second filing under
the 6th section of the act of March 3, 1853 (10 Stat., 246) ; since that act

- permits the privilege of a second ﬁhng only Where the first filing has ,
been made prior to the passage of said act.

I affirm your decision. >

RAILROAD GRANT—ACT OF APRIL 21, 1876. s

NoRTHERN . Pac. R. R. Co. ». BURNSO?O&‘ /& /7 /

A homestead claim, existing prior to the receipt of notice of withdrawal on general
route of the Northern Pacific, excepts the land covered thereby from the opera-
tion of said withdrawal.

Secretary Lamar to Commissioner Sparks, July 13, 1887.

On April 28, 1883, George W, Burns made homestead entry for the
SW. 1 of NE. 4, SE. { of NW. 4, and lots 3 and 4, Sec. 3, T. 6.8., R. 1,
‘W., Bozeman, Montana. On May 18, 1885, he made final proof, from
which it appears that he settled on said tract in the spring of 1876 ;
that his improvements consist of a dwelling house, two story barn, two
buildings used for housing stock, sheds, stone milk house, about two
miles of fence, and an irrigating ditch—all valued at $2,000; that he
has raised grain, about ten acres thereof each year since settlement,
and used the remainder of the land for pasture during all that period ;
that bhe has maintained a continuous residence since said settlement;
that he was married in 1884, and that his wife is living with him.

The local officers rejected said proof ¢ for the reason that the tract is
upon an odd section within the granted limits to the Northern Pacific
Railroad Company, and for ‘the further reason that Burns can not talke
advantage of Woodworth’s rights in the premises.”

The tract is within the limits of the withdrawal for said company

“upon the map of general route filed February 21, 1872, and also within
the granted limits as defined on the map of deﬁmte locatmn, filed J uly
6, 1882,

The claim of Woodworth, referred to by the local officers appears as

" follows. On March 21, 1872 Ray Woodworth made homestead entry

. for the tract in questiou, settled and maintained a bona fide continuous
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residence thereon until April 15, 1876, when he sold his improvements
to Burns, and put him in possession. Woodworth’s entry was canceled
by letter of your office, dated March 25, 1878,

The applicant herein appealed from the action of the local officers re-
jeeting his proof, and your office, by letter of February 18, 1886, sus-
tained his appeal, on the ground ¢ that the withdrawal of 1872 upon
general route was without effect as against settlers upon the lands prior
to date of filing of map purporting to be of definite location.”

The decision thus announced can not be sustained. In the case ot
Buttz ». Northern Pacific Railroad. the supreme court said, ¢ When the
general route of ‘the road is thus fixed in good faith, and information
thereof given to the Land Department by filing the map thereof with
the Commissioner of the General Land Office, or the Secretary of the
Interior, the law withdraws from sale or pre-emption the odd sections,
to the extent of forty miles on each side.” (119 U. S., 55.)

There is an element in this case, however, that was not involved in
the Buttz case, and seems to control the issue herein. The map of gen-
eral route was. flled February 21, 1872, the withdrawal was ordered
April 22, and notice thereof reached the local office May 6, 1872, more
than a month after Woodworth made his entry. The aet of April 21,
1876, provides:

That all pre-emption and homestead entries or entries in compliance
with any law of the United States, of the public lands, made in good
faith by actual settlers, upon tracts of land of not more than one hundred
and sixty acres each, within the limits of any land grant prior to the
time when notice of the withdrawal of the lands embraced in such grant
was received at the local land office of the distriet in which such lands
are situated, or after their restoration to market by order of the General
Land Office, and where the pre-emption and homestead laws have been
complied with, and proper proofs thereof have been made by the par-
ties holding such tracts or parcels, they shall be confirmed, and patents
for the same shall issue to the parties entitled thereto.

SEc. 2. That when at the time of such withdrawal as.aforesaid valid
pre-emption or homestead claims existed upon any lands within the
limits of any such grants which afterward were abandoned, and, under
the decisions and rulings of the Land Department, were re-entered by
pre-emption or homestead claimants, who have complied with the laws
governing pre-emption or homestead entries, and shall make the proper
proofs required under such laws, such entries shall be deemed valid,
and patents shall issue therefor to the person entitled thereto. (19
Stat., 35.)

This act was not before the court in the Buftz case, nor was if neces-
sary to the decision therein. ’

It is well settled that all acts in pari materia are to be construed as
one. Applying that maxzim to the acts here under consideration, it
seems necessary to conclude that, upon filing of the map of general
route, *the law withdraws from sale or pre-emption the odd sections,”
subject however to the provisions of the act of April 21, 1876, In this
view it is not in conflict with the decision in the Buttz case to hold that



DECISIONS RELATING 'ToO THE PUBLIC LANDS. 23

the land in question was not affected by the withdrawal on general route.:
The act of 1876 was passed for the purpose of confirming entries made
in good faith by actual settlers, after the date of filing of the map and-
prior to the receipt of notice of said filing by the local officers. The
bomestead claim of Woodworth was in existence prior to the receipt of
such notice at the local office, and therefore excepted the tract from the
operation of the withdrawal. The claim of the present applicant ex-
cepted the tract from the withdrawal on definite location. (See South-
ern Minnesota R. R. Co.'v. Bottomly, 4 L. D., 208.) The company has,
therefore, no valid elaim to the land.
Said decision is affirmed for the reasons herein stated.

DESERT LAND ENTRY—PRIOR APPROPRIATION.
OweN D. DOWNEY.

The entry though made when the land was apparently not subjeet to appropriation
will not be disturbed as the claimant has acted under the allowance of said entry
and the legal bar thereto has been removed, while no adverse claim has been, or
is now, asserted.

Patent may issue, though the entry covers a small portion of land not susceptlble of
irrigation.

Acting Secretary Muldrow to Commissioner Sparks, July 15, 18817.

- August 20, 1879, Owen D. Downey filed in the land office at Cheyenne,

Wyoming, h1. declaratlon of intention, No. 140, to reclaim the N. § of '
SW. %, N. 4 of SE. £ and lots 1, 2, 3and 4 of Sec. 4, T. 15N, R. 73,

containing 216.63 acres, under the provisions of the desert land act of
March 3, 1877 (19 Stat., 377).

- No ﬁna,l proof havmg been submitted by him within the legal period

of three years thereafter, your office, by letter “C” dated December 20,
© 1883, directed the register and receiver to notify elaimant to show eause
within ninety days why his claim should not be forfeited and his entry
canceled. In response to said notification, Mr. Downey, on the 17th of
March, 1884, filed in the local office an affidavit alleging that he had
" made valuable improvements on said land, had commenced to 1rr1gate
it, but had not yet completed his work; and he therefore asked an ex-
tension of time for one year from that date withih which to complete
said irrigation. .

By letter of December 8 1885, the local officers transmitted the final
proof of Downey, submltted November 30, 1885. In their letter of
transmittal, the local officers say, ¢ Not being conversant with the facts
of the case, we are unable to make any recommendation in the prem-
ises. The final proof offered, seems on examination to be sufficient.”

February 10, 1886, your office held Downey’s entry for cancellation
as to the N. 4 of SW. % and Lots 3 and 4, Sec. 4, because that much of
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it conflicted with the prior timber eulture entry No. 2 of Stephen W.
Downey, made April 2, 1875, and gave him sixty days within which to
appeal. This decision was adhered to on review June 28, 1886, and the
final proof rejected, and again adhered to by decision of September 28,
1886. Whereupon the case was brought to the Department on appeal
from all of said decisions.

Among the papers in the case is found the affidavit of said Stephen W,
Downey, the former timber eulture entryman, to the effect that he never
complied with any of the requirements of the timber enlture law in the
matter of said entry, but relinquished the same and filed said relinquish-
ment in the local office some time prior to August 20, 1879; that he
supposed until reeently that his said enfry was canceled on the records.
He thereupon filed a second relinquishment of his said entry, and asked
that the desert entry in question be not interfered with on account of
any supposed right to the land in himself. ~ His entry was formally can-

-celed as you state March 23, 1886. '

Your office decision of September 28, 1886, however, states that
Downey’s first relinquishment was for only a part of his original entry,
to'wit, lots 5, 6, 7, and 8 of Sec. 23, T. 16 N,, R. 73 W,, and that no re-
linquishment of that part of his entry in confliet with the desert entry
in question was ever received prior to that upon which the entry was
canceled March 23, 1886, as aforesaid.

If, as a matter of fact, the timber culture entry of Stephen W. Downey
was relinquished prior to the time when the desert entry went to
record, then said desert entry should not be interfered with, simply be-
cause the relinquishment was not noted on the records. If, on the
other hand, said relinquishment was not filed prior to the allowance of
said desert entry, technically speaking said desert entry should not have
been aliowed. Yet it was allowed by the local office and no objection
was made to it on this score by your office until February 10, 1886,
At a matter of fact the land appears to have been abandoned by the
timber eulture entryman long prior to the allowance of the desert entry, .
and to have been in the possession of the desert entryman ever since
his entry in 1879. The timber culture claimant expressly disclaims
having had any interest in said land since prior to 1879, and has
‘‘again,” as he says, ¢ relinquished ” hisclaim. In view of the fact that
the desert entry was allowed to go to record, that the entryman relying
upon such proceeding has had possession of saidland ever since improv-
ing and irrigating the same, and that there has not been and is not now
any adverse claimant to said lands, I am of opinion that his entry
should not be interfered with on that ground. Alexander Polson (4
L. D., 364).

The final proof was not made within the three years specified in the
statute. But in the absence of adverse claims this is a matter which it
is competent for the Department to overlook where there are no indi-
cations of bad faith. Alexander Toponce (id., 261).
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I have therefore examined the final proof in the case on its merits.
Tt seems to be sufficient as to all but about thirty acres of high land on
the eastern part of the claim. All the rest of the land is irrigated as
required by the law, with a sufficient amount of water to reclaim the
land from its desert condition, the claimant has an absolute right to
the water used, and the supply appears to be permanent. Were it not
for the fact that about thirty acres of the entry have never been irri-
gated at all, I would have no hesitaney in allowing the same to proceed
to patent.

It is not shown in the final proof that said thlrty acres are not sus-
cepmble of irrigation, so as to bring the case within the rule laid down
in the cases of George Ramsey (5 L. D., 120), and Levi Wood (id.,
481); baut it is alleged in the argument on appeal that suclr is the case.
If, as a matter of fact, these thirty acres are so high and rocky as to
be practically not susceptible of irrigation, and thus absolutely worth-
less to the government or any one else, then the case becomes similar
to the Levi Wood case (supra), and the entry should be allowed to pro-
~ ceed to patent, otherwise I would see no objection to claimant relin-
quishing the subdivision not irrigated and taking patent for that part
of his entry in relation to which the law has been complied with.

. You will therefore call upon claimant to farnish a corroborated affi-
davit showing fully the nature and character of the thirty acres referred
to, whether the same can be irrigated, and its condition generally. After
which you will re-adjudicate the case in aceordance with the foregomg
suggestions and directions. '

The decisions appealed from are so modified.

HOMESTEAD—RESIDENCE; SPECULATIVE CONTEST.
VAN OSTRUM ». YOUNG-

A settler who goes upon public land with the intention of remaining just long enough
to secure title by colorable compliance with the law, and then return to his
former home where his family has in the meantime resided and the greater part
of his personal property remained, does not establish or mantain the residence
required by the homestead law.

No rights are acquired by fraudulent and speculative contesfs.

Acting Secretary Muldrow to Commissioner Sparks, July 15, 1887,

" This is a contest brought by Otto Van Ostrum against the homestead
entry No. 5426 of James Young, embracing the SW. £ of SE. } and S.
% of SW. % of Sec. 26,T.1 8., R. 1 E., Salt Lake City, Utah ; and comes
here pursuant to departmental order of March 17, 1887; under rules of
practice 83 and 84, for review of your office decision, dated July 9, 1886.

The material facts in the case are substantially as follows: Young
made his entry November 22, 1881, having previously purchased for
$250 certain improvements on the land from a former occupant, who
was disqualified from entering it.” Contest was brought April 30, 1885,
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the charge being the usual one of abandonment, change of residence
for more than six months since making said entry and next prior to the
date thereof, and failure to settle and cultivate said tract as required
Dby law. Upon consideration of a large amount of testimony taken at
a hearing duly had, the local officers recommended the dismissal of the
eonfest and their finding was affirmed by your office. '

The evidence shows that the entryman is the owner of about twenty-
five acres of land lying from a quarter fo a half a mile from the land in
contest, upon which small tract he and his family consisting of a wife
and five children had resided for a number of years prior to the time
his entry was made. Shortly after making entry he moved a bed, heat-
ing-stove, chair and a few other essential household articles into the
house he had purchased on the land in question. From that time up
to the date of contest (a little over three years) it is fairly shown that
the entryman remained on his homestead the greater part of the time,
sleeping there on the average about five nights in the week, and taking
his meals there part of the time. His wife and children remained ail
" the time at their former home, and never pretended to reside upon the
land in contest. Claimant says his wife refused to move with him to
the land in question, for the reason that she had moved so many times
before, and because there had been diphtheria in the house on the home-
stead. He has cultivated about forty or fifty acres of the homestead,
and has run about two miles of irrigating ditches, his improvementsin all
being valued at from $1000 to $1200. His personal property, with the
‘exception of the few things removed to his homestead, remained on the
twenty-five acre tract, and he admits that he intended to remain on the
homestead not longer than five years from date of entry and then re-
turn to his former home. During a part of the time he claimed to be
residing npon his homestead he had a portion of his house there rented
to 2 tenant by the name of Binley from whom he was to receive $2.00
per month rental. His clothing, with the exception of that for immedi-
ate use, was left at his former home, and his washing was done there.
About once a week his daughter came up to the homestead, and swept
out the house, and re-arranged and cleaned up what few household ar-
ticles were there.

Upon these admitted facts the local officers and your office found that
claimant acted in good faith, and complied with the law. But I can
not think so. I am willing to concede that he has the intention of ac-
quiring title to the land, and perhaps for his own use; but it is not
conceded that he ever established such a residence there as the home-
stead law contemplates. His every action in relation to this land shows
that he considered it a mere temporary abiding place, and not a home.
He intended to stay there just long enough to secure title by a colorable
compliance with the law, and then return to his former home, where his
family all the time resided, and where his personal property was nearly
all kept. Thisis notresidence under the homestead law. It is true the
improvements on the land in the way of irrigating ditches, ete., are sub-
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stantial and valuable; and his house is also fair. But there is no bet-
ter settled rule of law in the Department than that cultivation and im-
provement can not be.accepted as the equivalent of residence. The
homestead law is imperative on this subject and must be followed.

It is'urged, however, that the contest should be dismissed, because
of its speculative character. It is shown beyond any question or doubt
that Van Ostrum is a professional contestant; that his object in all his |
“eontests is merely to secure a preference right and then sell it, or else" ¥
to withdraw the contest before trial for a consideration. In this case
he offered to withdraw the contest, if the claimant would give him a
deed for forty acres of the land in contest ; but this the elaimant refused .
to do.

There is other evidence in the case, too, to show that the contestant
is acting in bad faith. Tor instance, in the affidavit of contest he swears
that *“after diligent search and inquiry, the whereabouts of James Young
can not be found, and as personal service can not be made, I therefore
ask that due notice be given by publication”; while as a matter of fact,
he had known for a long time that the claimant could be found either
on his homestead, or on the twenty-five acre tract near by. It seems,
however, that he did not get an order for publication, but, on the con-
trary, within a very few days after swearing to the above affidavit, he
~ went to Young’s homestead, in company with another 1nd1v1dua,l who

persona,lly served Young with notice of contest.

© These admitted facts render Van Ostrum’s eontest frandulent and
speculative, and he can aequire no rights by virtue of it. Neilson v:
Shaw (5 L. D., 358-387).

But the government is not prevented from taking advantage of the
facts proven at the hearing. Having found that Young has failed to
comply with the law, and has not acted in good faith, I direct that his
entry be canceled.

The decision of your office is modified accordingly. ~

PRACTICE ;- EVIDENCE—AFFIDAVIT FOR CONTINUANCE.
TASOHI v. LESTER.

On the admission that the witness, if present, would testify as alleged in the affi-
davit for continnance, such allegations should receive due consideration as evi-
dence in the case.

. Acting Secretary Muldrow to Commissioner Sparks, July 15, 1837,

I have considered- the case of Gerhard Taschi ». Cassius Lester, as
presented by the appeal of the former from the decision of your office,
dated July 3, 1885, dismissing his contest againt Lester’s homestead
entry No, 2357 of the SE. % of Bec. 32, T. 115 N., R. 65 W., made March
20, 1883, at the Huron land district, in the Territory of Dakota.
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On March 21, 1884, Taschi filed his affidavit of contest, alleging
abandonment and failure to establish residence upon said tract. The
case was set for trial on June 9, and continued toJuly 21, 1884. On
the last named date the contestant appeared with his witnesses and the
claimant being absent was represented by counsel, who submitted an
affidavit and moved for a continuance to enable the claimant to be
present. The contestant admitted that if the claimant were present he
would testify as stated in the affidavit of his connsel, and the trial pro-
ceeded.

The testimony, by agreement of counsel for both parties, was taken
down by a stenographer, the register and receiver not being present.
The witnesses, however, were sworn by the register. From the evi-
dence submitted, the local land officers decided upon the authority of
Byrne ». Catlin (2 L. L. 406), that the claimant never established a res-
idence upon said tract, and they recommended the cancellation of said
entry. In their opinion the register and receiver state * no testimony
was submitted in behalf of elaimant,” and they do not refer to the ex-
cuses offered by claimant for his absence from the land as set forth in
the affidavit of his attorney.

Your office, on appeal, found that the testlmony in the case shows
that claimant acted in good faith, and upon the authority of the case
of Lauren Dunlap (3 L. D., 545), dismissed the contest.

It is evident that the local land officers should have considered the
statements in said affidavit of counsel for eclaimant, for it would be
manifestly unjust to admit that the claimant, if present, would testify

to certain statements and then disregard those statements.
* * * * *

It being alleged by contestant in his corroborated affidavit filed since
the decision of your office was rendered, that claimant has failed to
comply with the requirements of the homestead law, since said hearing,
such allegation may, I think, properly be made the subject of another
hearing, at which each party can have an opportunity of submitting
testimony.

A careful consideration of the whole record shows no good reason for
disturbing the conclusion of your office. Said decision is accordingly
affirmed. '

HOMESTEAD ENTRY—NEW FINAL PROOF.
CLARA MORRISON.

New final proof may be submitted showing compliance with the law up to the date
when the former proof was made, though compliance subsequently thereto cannot
be shown, it appearing that through no fault of the claimant said proof did not
show all the material facts.

Acting Secretary Muldrow to Commissioner Sparks, July 18, 1887.

On the 18th of September, 1884, Clara Percy made homestead en-
try of the SE. % of See. 19, T. 120 N,, R. 63 W., Huron, Dakota. On



DECISIONS RELATING TO THE PUBLIC LANDS. 29

the 18th of May, 1885, she offered final commutation proof for the same,
before the probate judge of Spink eounty, Dakota, and paid the money
for said land to that officer to be transmitted to the local officers at
Huron. TUpon this proof the register and receiver received said money
and issued to ber final certificate No. 13,086 June 3, 1885.

November 7, 1885, your office rejected said final proof, suspended the
new final certificate, and gave claimant sixty days within which to sub-
mit new final proof or to appeal. She appealed, and the case has been
considered. :

The final proof shows claima,n.t, at that time, to have been a single
woman, twenty-three years.of age; that her improvements consisted of
a frame house, eight by ten feet, with door, window, and floor, and roof
of boards and tar paper, walls of boards covered with tar paper and bat-
tened, a frame stable, twelve by twelve feet, a good well of water, and
twenty acres of breaking, ten of which were cultivated to crop one
season—all valued at $175; that her house was built on the land about
December 1, 1883, and that she established her residence there Septem-
ber 20,1884, In answer tothe question: “For what period or periods
have you been absent from your homestead since making settlement and
for what purpose”; ete., she replied :

I was temporarily absent from said land about three weeks in Septem-
ber and same in October and November of A. D. 1884, at work to earn
means to improve said land ; and from the 15th of December, 1884, un-
til February 1, 1885, I was absent on account of sivkness; and I was
absent one week about last of March and two weeks about the last of
April and first of May, 1885. These are all my absences.

Your office rejected this proof “ because proof and payment were not
made simultaneously, and her residence has not been continuous for
any period of six months since entry.”

‘With her appeal here claimant files a special affidavit, setting forth
that since making her final proof, to wit, July 21, 1885, she was married
" to one Thomas Morrison, with whom she now (January 25, 1836,) re-
sides in Aberdeen, Dakota ; that she is nunable to give any reason why
the date of payment and date of proof are not the same, as she made
her said proof before the probate judge of Spink county, on the day ad-
vertised, and her said proof and payment were then immediately for-
warded to the local office at Huron; that any difference which may
exist between the dates of proof and payment is not ehargeable to
affiant’s fault or neglect; that at the time she oecupied said tract as
her home she had no other home and was compelled to be away from
the claim as set out in her proof for the purpose of earning a living for
herself, and that she did not at any time abandon her house on said
land ; that while she was sick as stated in her final proof she was taken
to her father’s home for care and nursing; that she expended all her
earnings upon said tract in improving it; that notwithstanding her said
proof shows that she settled upon said tract on September 18, 1884, she
in reality settled there in the month of December, 1883, established her
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residence immediately thereafter, and continued to reside there from
that date to the time of her final proof; that her attorney afterwards
told her she must make another filing on account of some mistake he
had made; and that she refiled nnder his advice and direction the last
filing and her final proof, not showing the correct date of her actual
settlement, as she now believes.

I am not satisfied from the record as now made up that the entry in
this case should be allowed to proceed to patent. The difference be-
tween the dates of final proof and the issuance of final certificate herein
appears to be satisfactorily accounted for and should not militate
against the entry. It appears, however, that claimant can not now
make new final proof showing compliance with the law up to the present,
time. Neither ought this be required, if, as a matter of fact, she had
complied with the law when the former proof was offered.

If her present allegations be true, it would appear that on account of
erroneous advice given by her attorney her final proof did not show all
the material facts connected with her claim. I think, therefore, in
justice to the claimant, as well as in the interest of the government,
that she should be allowed to submit new final proof showing compli-
ance with the law up to the time when her former proof was offered.

The decision appealed from is so modified.

PRE-EMPTION—DEATH OF CLAIMANT—DEVISE.
CUuMMINS ». ADMR. OF BURT.

On the death of a pre-emptor the entry will be made in favor of the heirs, and title
inure to them generally, the Department not undertaking to say who they are,

A pre-emptor cannot, by devise, defeat the right conferred by statute upon the heirs.

A will executed in articulo mortis, though unauthorized by law, will not be presumed
to have been made with fraundulent intent.

Acting Secretary Muldrow to Commissioner Sparks, July 18, 18817.

I have before me a motion filed in behalf of David 8. Cummins, ask-
ing that further proceedings looking to the issuance of patent be sus-
pended and that a new trial be granted in the case of said Cummins v.
Geo. B. Burt, decided by this Department July 30, 1885 adversely to
Cummins.

Said decision involved the question as to which of the parties had the
superior right to the N. W. £ of See. 25, T. 1, N,, R. 10 W., Los Angeles,
California.

Cummins had assailed Burt’s good faith under his pre-emption filing
made for the tract described, charging that he was holding the land not
for himself, but for one La Fatra. The Department afirming the action
of your office and of the local office found the charges not- sustamed and
also found Burt’s final proof to be satisfactory.
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Said final proof had been offered by Burt at the date of the hearing
on the Cummins contest. The motion for new trial filed in March 1887,
more than a year and a half after the departmental decision referred to,
states that Burt died while his elaim was pending here on appeal, and
that M. H. La Fatra was appointed administrator of the estate of said
Baurt. ‘

The grounds for the motion are :—

1st. That the entry of La Fatra as admmlstrator is for himself as ad-
ministrator, and not in the name of the heirs as required by sec. 2269 of '
the Revised Statutes. '

2nd. That the alleged occupancy of said land by said Geo. B. Burt
was collusive, and was not in good faith for himself, but was frandulent;
in that he had made a corrupt bargain with sald M H. La Fatra to con-
vey to him a part of said land.

3rd. That the will as to this land was in effect a transfer by sale of
40 acres of the land to said La Fatra, and that such attempted transfer
was in violation of law and void.

In regard to the first obJectlon, your office at the time of deciding the
contest found that the proof offered by Burt showed his compliance with
the law in the matters of improvement and residence, and the Depart-
ment in affirming that decision said that Burt’s good faith must be re-
garded as established and his final proof as satisfactory. It would seem
therefore that the case was ready for cash entry so far as the proofs
were concerned, immediately after the hearing on the contest, but ac-
tual entry was delayed by the appeals of Cummins.

In the meantime, as it appears, Burt has died, and it is charged that
the administrator, La Fatra, is about to secure for himself a title under
a will made by Buit to a portion of the tract covered by Burt’s pre-
emption claim, in violation of law. The manner and form of making
final entry in cases in which the original claimants have died are so well
established by law and regulation that I am bound to assume that your
office will see to it that the entries in such cases are in correct form and
to the proper parties. So assuming, I take it for granted that when
your office reaches the case for action on the final entry papers and for
approval for patent it will see that title goes only as provided by Sec.
2269 of the revised statutes.

Under that law the administrator can of course get no title in him-
self, unless he can do so as one of the heirs; but the entry will be ih
favor of. the heirs, and title will inure to them generally, this Depart-
ment or your office not undertaking to say who they are.

The statement made as the second ground for a new trial, that Burt’s
pre-emption claim was frandulent because made in collusion with.and
for the benefit of La Fatra, presents the exact question which was in
issue in. the trial under the contest, and which was then passed upon.

Contestant avers that he has newly discovered evidence on this point
which, if he be allowed to offer it, will consist of the testimony of certain
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parties to the effect that Burt had stated to them that La Fatra was to
have part of the land covered by his pre-emption claim.

I have serious doubts as to the admissibility and competency of testi-
mony of the charaeter proposed, even if the case were to be reopened.

To admit such evidence would be to accept testimony relative to state-
ments alleged to have been made by claimant, which testimony he,
being dead, could not refute, or even deny. Moreover, such evidence,
even if admitted, would be merely cumulative, for at the trial had just
such testimony as that which it is proposed to furnish, was taken and -
considered.

The third reason assigned as a ground for new trial, is that the will
made by Burt purporting to devise to La Fatra a portion of the tract
in question, was in its nature a transfer by sale of the land thus de-
vised, and was void.

If it was intended by said will to devise any portion of this land so
as to defeat the right of the heirs or any of them then to that extent '
said will could convey nothing and would be without force; but siuch
will does notin my judgment imply bad faith with reference to the
law, nor an intention to commit a willful frand. .

The language of the will shows that at the time of making it the de-
visor was expecting to live but a few hours at most, and it is not to be
presumed that a man in articulo mortis would be engaged in scheming
to commit frand. Under such circumstances fraud will not be inferred
though the act was without authority of law. A eareful consideration
of the application furnishes no good reason for granting & new trial.
The motion with accompanying papers, is accordingly denied and trans- ~
mitted herewith to be filed with the papers in the case.

TIMBER LAND ENTRY—MARRIED WOMAN.
ISABELLA M. DWYER.

A married woman, who by the laws of the State is authorized to purchase and hold
realty as a feme sole, and independently control her separate property, is entitled
to make timber land purchase under the act of June 3, 1878.

Acting Secretary Muldrow to Commissioner Sparks, July 18,1887,

Isabella M. Dwyer made timber land entry No. 6335 August 7, 1884,
of the NE. } of Sec. 15, T. 14 N., R. 1 BE., Humboldt, California, after
submitting proper proof aceording to law. ‘

On September 7, 1886, Special Agent B. F. Bergen reported that the
claimant was not qualified to make the entry, she being a married
woman.

Upon this report you held said entry for cancellation, and allowed
the entryman sixty days in which to apply for a hearing.
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In accordance with said direction, the entryman filed her application
for a hearing, setting forth the fact that she is a married woman, and
was such at the date of entry ; that in’ June, 1876, she was made a sole
trader by a decree of the court under the laws of California; that she
has been and is now doing business as a sole trader; that she now,
and for a great many years last past, has supported herself and family
by her own exertion; that she entered said land for her sole and sepa-
rate wse and benefit, and not for the use and benefit of any other per-
" son ; that she purchased said land with her separate money, and that

her husband has no interest in or claim apon the purchase money afore-
said. i
-~ Upon the receipt of this protest, you, by letter of February 15, 1887,
held that hearing was not necessary, as the entryman admitted the facts
upon which said entry was held for cancellation, to wit, that she was a
married woman at the date of said entry, and thereupon you again held
said entry for cancellation, subject to the right of appeal, which is now
* before me.

"As the laws of California permit a married woman to purchhse and
hold realty as a feme sole, and to control and manage her separate prop-
erty, freé from all and any interference from her husband, I am of opin-
ion that the entryman in this case is entitled to purchase under the act
of June 3, 1878. Nor does the fact that the entryman has, since mak-
ing said entry disposed of the claim afford sufficient proof of bad faith
to warrant the cancellation of the entry. She swears that she did not
directly or indirectly make any bargain or sale, or agreement to sell

* and eonvey said land to any one prior to making final proof, but that
she entered said land for her own use and benefit, and not for the benefit
,of any other person.

The special agent presents no fact indicating fraud but recomm ends
the cancellation of the entry solely on the ground that ¢ the entryman
was a married woman, and not qualified to make entry.”

Your decision is reversed, and you will approve the same for patent.

n ——

RAILROAD GRANT—PRIVATE CLAIM,
/
GoORDON v. SOUTHERN Pac. R. ‘R. Co.

Though the tract in question was ultimately excluded from the private claim, the
question as to its status was.sub judice at date of the grant and indemnity withdrawal
thereunder, and excepted said tract therefrom

Acting Secretary Muldrow to Commissioner Spm'ks, July 18, 1887,

" T have considered the case of George W. Gordon v. the Southern Pa-
cific Railroad Company, involving lots 3 and 4, and the E. & of SW. 1,
Sec. 19, T. 16 8., R. 3 E., M. D. M., San Franecisco, California, on ap-
peal by the raulroad compzmy from your office decision, da,ted August.
3269—voL 6—3
I 1 ( .
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28, 1885, allowing Gordon to make lhomestead entry for the tract des-
cribed.

Said land, it appears, fell within the twenty miles, or granted, limits
of the grant as claimed by the Atlantic and Paeific Railroad Company
of lands between San Francisco and San Buenaventura, as shown by a
map designating the line of said company’s road opposice said tracs,
filed in your office March 12, 1872, and in accordance with which lands
were ordered withdrawn by your office letter, dated April 22, 1872,
which was received at the local office on the 2d of May following. Said
company is not here asserting any claim to the land in question, and it
is sufficient to remark that by the decision of this Department, dated
March 23, 1886 (4 L. D., 458), the withdrawal referred to of lands be-
tween San Buenventura and San Francisco was vacated as without au-
thority of l]aw and void, and the lands so withdrawn were restored to
the public domain.

It further appears that the tract under consideration is also within
the thirty miles, or indemnity, limits of the grant of July 27, 1864, to
the Southern Pucific Railroad Company (14 Stat., 292), the withdrawal
for the benefit of which was ordered by letter of March 22, 1867, re-
ceived at the local office May 8, 1867.

The grant to both the companies mentioned was by the same act of
Congress,

Your office decision states that the township plat was filed in the
local office November 23, 1875; that the records do not show that any’
entry- or filing bad been made for theland described, nor does it appear
that it has been selected by either of the railroad companies. '

Gordon applied November 5, 1384, to make homestead entry for said
land. His application was rejected by the register and receiver, be-
cause of the claim of the railroad companies.

On appeal, your office reversed that finding, and held that neither of
said companies had any valid claim to the tract; that at the date of
Gordon’s homestead application said tract was publie land, subject to
entry, and said application was therefore allowed subject to appeal.
The Southern Pacific company duly appealed, and the matter is now
before me for consideration.

Your office decision finds that the tract in question was embraced
within the claimed limits of the ¢ Rancho Corral de Tierra,” as shown
by the survey thereof made by Deputy U. S. Surveyor Thompson, in
March, 1868, which was sub judice until June 1, 1875, the date on which
the Department approved the decision of your office, dated October 30,
1874, rejecting said survey. If your office finding as above is correct,
then clearly this tract was not included in the railroad withdrawal, but
was subject to entry in the manner indicated by Gordon’s application
of November 5, 1884, and the railroad company has no valid claim
thereto. But the correciness of such finding is denied by the company,
and it is urged in its behalf that the fact of the rejection of the Thomp-
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son survey and the ordering of a new survey, which was made and ap-
proved, excluding this land from the rancho, shows that the Thompson
survey went outside of the exterior bonndaries of said rancho grant,
and therefore wag illegal and void, and could not defeat the claim of
the railroad under its grant and withdrawal.
This position is not tenable. While it is true that the Thompson sur-
- vey was rejected and that a new survey was ordered, which was made
in November, 1875, exclnding this tract, pursuant to and based upom
which patent issued January 21, 1876, on account of the rancho grant,
such action does not change the fact that said rancho claim and the
Thompson survey thereof were sub judice at the date of the railroad
grant and of the withdrawal on aecount of the same. In other words,
though it turned out that the Thompson survey was not satisfactory
and a new survey was necessary, that question was not determined
until long after the grant and the withdrawal for the benefit of the rail-
road company, and until it was determined the whole matter was sub
Judice and the lands were in reservation. As soon as the patentissued
for the rancho grant, to wit, January 21, 1876, and not until then was
the reservation removed from that portion of the claim not covered by
the patent. In this view the railroad company can have no valid elaim.
to, and could not be allowed to select as indemnuity, the tracs in ques-
tion, it having been settled upon and being claimed by Gordon who, so
far as the record shows, is a settler qualified to make entry under the -
homestead law.
His corroborated affidavit is to the effect that; he is a qualified set-
tler; that he has with his family continuously resided upon the tract
. Which he seeks to enter since 1866, and that his improvements upon the
- same are worth at least $2000.
For the reasons herein given, your office decision allowing Gordon to
make homestead entry on the tract described is affirmed.

PRE-EMPTION—STATUTORY RESTRICTION.
MURDOCK 9. HIGGASON.

In the enforcement of the inhibitory provision that denies the right of pre-emption
to one ‘* who quits or abandons his residence on his own land to reside on the
public lands in the same State or Territory,” due consideration must be given the-
presumption of good faith that attends the exercise of legal rights.

- Secretary Lamar to Commissioner Spaa~7cs, July 18, 1887.

‘Oscar Higgason made homestead entry, 1879, at Oberlin, Kansas,
and on September 10, 1884, made final proof and received ﬁnal certifi-
cate thereon.

October 19, 1884, he settled upon school lands in the State of Kan-
sas, made proof of settlement and residence as required by the laws of
said State, and sold said tract to J.B. Wilsey November 15th thereafter.

v
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November 18, Higgason made settlement upon the N.E. 1 of See. 11,
-T. 3 8., R. 26 W, Oberlin, Kansas, and filed pre-emption declaratory
statement for the same November 24. )

December 2, Thomas D. Murdoek made homestead entry of the same
tract. July 2,1885, Higgason offered to make final proof, when Murdock
appeared and protested, alleging failure to make a legal settlement, and
non-compliance with the law as to residence and cultivation prior to
offering proof.

 Upon this protest a hearing was had before the register and receiver,
who decided in favor of the settlement of Higgason and left his declar-
atory statement intact with privilege to prove full compliance with the
law as to residence and cultivation within the statutory period. From
this decision Murdock appealed, and upon said appeal the Commis-
_sioner, by letter of July 8, 1886, affirmed the decision of the local offi-
- gers. :

Aungust 5, Murdock filed a motion for reconsideration of said decision,
upon the ground of “an omission in said decision to consider and rule
upon important facts showing frand and illegality in the claim of Hig-
gason, to wit, in moving from his homestead entry to his pre-emptiod

-elaim.

. This motion was served upon Higgason’s attorneys, who failed to re-
spond thereto, for the reason as alleged that they believed, if your
former decision was disturbed, it would only be to order a hearing as
to the new matter alleged in Murdock’s motion for reconsideration.

- . December 9, 1886, you reviewed said decision and ordered the can-

- . cellation of Higgason’s entry, from which action Higgason appealed.

Certain facts were shown by the record in this case that are not dis-
puted, to wit: that at the date of Higgason’s pre-emption settlementhe -
had received final certificate on his homestead claim, which had not
been conveyed ; that he left his homestead to settle upon school lands
in October; that he made final proof of residenee upon and cultivation
of said school lands, and sold the same November 15, and on November
18 made settlement on his pre-emption claim.

The prohibition in the tenth section of the act of September 4, 1841
(5 Stat., 453), that no person shall acquire the right of pre-emption ¢ who
. quits or abandons his residence on his own land to reside on the publie
~ lands in the same State or Territory” even if applicable in a case where
‘the land removed from was acquired under the homestead law, is not
applicable to the facts in this case. The purchase of Kansas school
lands by Higgason, after having received final certificate on his home-
stead claim, was the exercise of a legal right, and hence is presumed to
be bona fide, and free from frand or illegality, unless the contrary be
proven. The evidence shows that Higgason did not quit or abandon
his homestead claim when he made his pre-emption filing, but on the
contrary that he removed from school lands whiech he had purchased
subsequently to his making final proof on his homestead claim, and
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which said school lands he sold before making his pre-emption filing:
There being no evidence shown by the record that the school lands
were purchased for the mere purpose of making a temporary change of -
residence with a view to qualifying himself as a pre-emptor, or to rebut
the legal presumption that his change of residence from the homestead
to the school tract was bona fide and with the intention of making said ™
tract his home, the prohibition contained in the act of September 4,
1841, does not apply.

For the reason above stated, your decision is reversed, and you will-
approve the entry of Higgason for patent. '

;

 SWAMP LANDS—EFFECT OF CERTIFICATION. I
STATE OF MINNESOTA.

Though the approval and certification of swamp [ands determmes afﬁrm‘ttlvely their
swampy character, the Depa.rtment may revoke such actmn if it was the result of
frand or mistake. .

Acting Secretary Muldrow to Commissioner Sparks, July 18, 1887.

By letter of October 1, 1885, you refused to issue patents to the State
of Minnesota for approved lists, numbers 19 and 20, of swvamp and over-’
flowed lands in the Duluth, Minnesota land dlstrlct for the reason, as’
stated in your letter, “of the many allegations of gross error and fraud
in the returns made by the deputy U. 8. surveyors of swamp and over-
flowed lands in Minnesota received at this office, action in all this class
of cases has been suspended until these éharges can be investigated.”

From this action the State appealed, urging that said list has been
approved by the Secretary and certitied to the State as swamp and over-
- flowed lands, and that a reconsideration of this matter was beyond your
Jjurisdiction. !

The Secretary of the Interior has JLI[‘lSleth]l to review the decision
- of a former becretary, or to revoke or recall its own decision when ob-
tained by fraud or mistake, and if the record discloses such facts, the
Department will take jurisdiction, irrespective of the authomtv or juris-
diction of the Commissioner.

In the case of the State of Oregon (5 L. D., 31), involving this same
question, the Department held that the approval and certification of
the Secretary of swamp and overflowed lands determined affirmatively
their swampy character, and such  certification can not.be revoked or
canceled, unless it be shown that it was obtained by frand or mistake.
This decision followed the uniform ruling of the Department as to the
finality of the decision of the Secretary upon such issues.

No evidence npon which your action was based was transmitted WIth,
your letter, nor has the Departinent been advised of the result of any
investigation of this matter; but by letter of April 18, last, you trans:
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mit the affidavit of Barney Keegan, surveyor, corroborated by the oath
of John Simmons, chainman, who swears that he surveyed township 61,
‘range 21 W., and township 62, range 22 W.; that he does not believe
the field notes of said survey were ever turned over to the surveyor-
general, but that false and frandulent ones were turned over instead ;
that the return of said township as made by the surveyor-general, and
as appears by the plat on file, is false and fraudulent, and that the land
represented as swamp in said township is the only valuable land in said
township, and is high land, valuable for agricultural purposes.

I think this charge, supp(nted by the affidavits of two witnesses, is
sufficiens to warrant an investigation of the character of these two
townships, and I therefore direct that you instruct the local officers at
the Duluth Land Distriet, after due notice to State authorities, of a time
to De fixed by them (but as early as practicable) to take testimony as to
the character of the lands in said townships 61 and 62, certified to the
State as swamp land ; and also as to the truth of the allegation con-
‘tained in the affidavit of Barney Keegan, and to forward the record of
said testimony, with their report thereon, to your office, for transmis-
sion to the Department, with your views upon the same.

As to the lands in the other townships embraced in list 20, and all
ghe lands in list 19, there being no evidence or specific charge of any
fraud connected therewith, I see no ground which would authorize the
Department to take jurisdiction as to these lands, or to further hold in
suspension the issuance of patents therefor.

+ You will advise Mr. W, P. Jewett, State Agent of anesota, of this
action.

DESERT LAND ENTRY—NON-IRRIGABLE LAND—CONTIGUITY.
Wirriam H. HOLLAND.

The necessary exclusion of a portion of the lands originally entered,on acecount of
their non-irrigable character, leaving the entry defective for waut of eontiguity
in the tracts covered thereby, the entryman may elect which contiguous tracts he
will take.

Acting Secretary Muldrow to Commissioner Sparks, July 18, 1887.

April 14, 1883, William H. Holland made desert land entry No. 537
of the E. § of SE. £ of Seec, 19, the NE. %, N. § of SE. £ and NE. } of
SW. 1 of Sec. 30, T.51 N, R. 81 W., Cheyenne, Wyoming. August
27, 1885, he submitted final proof for the same, showing that he had
reclaimed all the tract except the N, E. 1 of 8. E. , of SE. } of NE. £ and
the greater portion of the NE. { of NE. } of Sec.30, in a good and suf-
ficient manner, and had raised a erop of hay and oats on the subdivis-
jons irrigated. The local officers refused to accept the proof, and nnder
date of September 4, 1885, submitted the same to your office for instrue-
tions. April 6,1886, you rejected the proof, because a part of the land



DECISIONS RELATING TO THE PUBLIC LANDS. 39

‘had not been reclaimed, and for the further reason that the entry was
not considered compact. The case has been considered here on appeal.
It is shown by the record that the subdivisions not irrigated are .
- -high, rocky blufts, not susceptible of irrigation, and were originally in-
-cluded in.-the entry only that it might be compact. The lands in sec-
tions 19, 20 and 30, adjacent to this entry, have all been taken up by
-other parties, so that it will be impossible to make the entry more com-
“pact than it is and still retain the amount of land originally entered.
The adjacent land in section 29 is of a r1ough, stony character, very
-high, and not susceptible of irrigation. To drop rocky land from the
-entry will render it less compact than it is at present.
© Tt thus appears that there is no legal way by which the entryman can
yetain either his entry as originally made, or the parts thereof which
"~ have leen irrigated. The greater part of the NE. £ of NE. £ of Sec-
tion 30 not being susceptible of irrigation, he ean not include that
.in bis entry, aund as the SE. £ of NE. { and NE. £ of SE. } of said Sec-
tion 30 have not been irrigated at all, those tracts can not be ineluded
in the entry. The E. & of the SE. % of Seec. 19, is not therefore contig-
‘uous with the remaining part of the entry irrigated.

Under the circumstances the party may elect which contiguous traets
he will enter—whether the eighty acres in Sec. 19, or the one hundred
and sixty acres irrigated in Sec. 30—within a reasonable tiwne, say
thirty days, from receipt of notice of this decision.. If he fail to so -
elect, his entry will then be canceled.

The decision appealed from is modified accordingly.

PRACTICE—AUTHORITY OF COMMISSIONER TO ORDER HEARING.
JOHN STEENERSON.

Xn the investigation of an alleged fraudalent entry the Commissioner of the General *
Lana Office may, in the exercise of a sound discretion, order a second hearing.

Acting Secretary Muldrow to Commissioner Sparks, July 18, 1887,

John Steenerson has filed an application for certiorari under rules of
practice 83 and 84, in the matter of his pre-emption, cash entry No. 3928
. of the SW. 1 of Sec. 34, T. 147 N., R. 33 W., Crookston, Minnesota.
From this application and accompanying exhibits the following ma-
terial facts are gathered. The township plat was filed in the local office
June 10, 1884. On the 13th of the same month Steenerson filed pre-
emption declaratory statement No. 9018 for the land described, alleging
-settlement September 12, 1383, and on the lst of November, 1884, he
made the cash entry in question. '
September 24, 1835, said entry was held for cancellation on the report
of Special Agent John F. (’Brien to the effect that the improvements on
the-claim were meagre and of little value, that the house was uninhabit-
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able, that but little breaking had been done, and that the entry was
made in the interest and for the benefit of the Clear Water Land and
Logging Company, of which claimant was a member, and that said com-
pany had conspired to get this and other lands in the vicinity unlaw-
fully for the timber only, said Steenerson bemg a party to such con-
spiraey.

Upon Steenerson’s application a hearing was ordered by your office
letter ¢ P,” dated March 2, 1886, The local officers set the hearing for
May 24, 1886, at which time the claimant appeared in person and by
attorney, and the United States was represented by Special Agent N.
B. Wharton. On motion of Special Agent Wharton, the case was ad-
journed to July 30, 1886, on which last day it was again adjourned until
August 6, 1836, when the trial was had, lasting until August 9, 1886,

* * * * *

The record was then transmitted to your office, and on the 5th of
March, 1887, you rendered a decision, in which, after reciting the sab-
stance of the special agent’s original report in the case, you say :

The testimony is incompetent and unsatisfactory. . . . . Itis
evident from the agent’s report, and the testimony taken 111 the other
Steenerson cases that the most material evidence was not blought out
at the trial.

The case is aceordingly remanded with dlrecuons to order a new
hearing.

Appeal was taken from your said decision, which was denied, on the
ground that the order for rehearing being a matter resting in your dis-
cretion was not appealable. Wherefore the present application.

It is urged by the claimant that the order for rehearing will work
injury to him ; that his land lies about one hundred miles from the
local office, and that a great part of said distance is over broken and
unsettled country, either entirely without roads, or with roads in an
almost impassable eondition, thus rendering the trip extremely difficnlt,
laborious and expeusive; that at the instance of the government he
has already made three trips to the local office, with his witnesses, at
each time being to great expense; that he is a poor man, a farm laborer
by occupation, and unable to bear the expense of a rehearing, because
the former hearing and continuances have exhausted his means; that
some of his witnesses, by whom he can éstablish the legality and
validity of his claim, have moved away and their whereabouts are now
unknown to him ; that the government had a whole year to prepare for
the former trial, had two continuances in order to get its witnesses
there, and was represented at said hearing by several special agents,
and should therefore be estopped from prosecuting the case further;
and that the theory upon which the case is prosecuted, to wit: The
existence of a frandulent conspiracy between claimant and the aforesaid
corporation, has no foundation, but is false in fact.

It is a well established rule in land practice that the ordering of
hearings or rehearings is a matter resting in the sound discretion of
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the Commissioner of the Geuneral Land Office. In this case, conced-
ing for the sake of the inquiry the truth of petitioner’s statements, yet
I am of, opinion that he has made no sufficient showing why this rule
. should be disregarded.

 The application is therefore denied.

PRIVATE CLAIM—LOCATION; PRACTICE.
RANCHO BUENA VISTA.
(On Review.)

. Bvidence of record, and easily accessible under proper efforti in that direction, can~

not be considered as ‘‘newly discovered ” in support of an application for review.

In closing the survey of a elaim the ¢“ place of beginning ” is the peremptory eall which

fixes the mathematical point where the survey must terminate, and to such eall,
others subordinate thereto must yield.

Act@'ng Secretary Muldrow to Commissioner Sparks, July 19, 1887,

I have considered the application for review and modification of the
departmental decision of April 5, 1887 (5 L. D., 559), in thermatter of the
survey of the Rancho Buena Vista, located in the county of San Diego,
California; and have carefully weighed the arguments, oral and writ-

“ten, made by the respective counsel, and find no reason for changing
the decision heretofore made. :

The principal objection to the former decision is as to the location of
the place of beginning which is declared to be “at the northwest cor-

‘ner of the garden of the Indian Felipe,” in the language of the final
decree of confirmation of said grant.

Couusel for claimants, whilst foreed to concede that this is the exact
language used by the decree, insists that the court ¢ was misled into
the use of the word [garden], because it had been used by the magis-
trate,” who delivered juridical possession of the granted land under the
Mexican government, and who, it is asserted, also, in using the word
¢« garden,” used it in a comprehensive sense, so comprehensive in fact

" that when that officer said in his report, “As we stood at one of the

" boundaries of the garden of the Indian Felipe, the line was drawn east,”

ete., he really meant that he was standing at one of the boundaries of

the Rancho, now claimed as the northwest corner thereof, and more
than a mile from the well known garden. To support this assertion, it
is contended.that-the decree is-ambigueus, because the-fourth and last
boundary line of the grant is made to run * north two thousand, five

hundred varas, to the place of beginning, on a hill where there is a

roci,” and it is said that inasmuch as there is no “hill where there is a

rock,” “at the NW. corner of the garden,” some other point, answering

the very vague and indefinite description of a hill with a rock, must be
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selected as the place of beginning. A *hill where there is a rock” has
been selected more than a mile west of the garden, and it is said that
this point is identified as the proper beginning and ending of the Buena
Vista grant, because at that point, or not far from there, has been lo-
cated the southeast corner of the Rancho Guajome, whose lines, in the
language of the decree confirming that grant, commence * at the point
known as the last boundary line of the [ndian Felipe,” thenee ranning
north, ete. And it is this reference in the Guajome grant to the ¢ last
boundary line of the Indian Felipe” that is claimed to be newly dis-
covered evidence, properly admissible to explain the alleged ambiguity
in the decree confirming and bounding the Buena Vista grant.

The matter reterred to is not “newly discovered evidence” but evi-
dence which has been ou the records of the iand office for many yea,i's,
and could have been obtained at any time by proper efforts in that
respect. If admitted and considered in the present case, it could not
change the result therein, as it only shows that the beginning of the
Guajome grant was dependent upon the last line of the Buena Vista
grant; not that the Buena Vista grant was in any way dependeut for -
its location upon the other grant.. Consequently, if the lines of the two
grants do not connect or fail to coincide as provided in the Guajome
decree, the error naturally arose from a failure to await the proper
survey and location of the Buena Vista grant before surveying and
patenting the other and dependent grant. And the fact that the be.
ginning of the Guajome grant was established 1n a survey thereof at a
point which had not then been officially reeognized as the last boundary
of the Indian Felipe,” only proves that said grant was improvidently
surveyed; and presents no justification for disregarding the calls in
the decree of the Buena Vista grant, in order to make its lines connect
or coincide with those of the Guajome grant. Two wrongs do not
make-a right in law, any more than in ethics.

But, as was said in the former decision, there is no ambiguity in the
Buena Vista decree, as to the point of beginning. Thix is plainly,
clearly, and beyond controversy fixed at the northwest cor: er of the old
garden. And it can be established at no other point without utterly
ignoring the plain language and violating the uumistakable intent of
the court, as shown thereby.

It is possible that the conjecture of counsel is true; and that when
the court said ¢ garden?”, that tribunal really meant ¢ Rancho.” But
there is nothing in the case beyond vague surmise on which to base the
possibility of such error. If such error was committed, it could have
been readily corrected at the time, or afterwards by proper proceedings
on appeal. The confirmees have had their day in court, when such
correction could have been made. At all events, this Department is
without authority to change or reform that decree.

It'is asserted that the place of beginning as thus established at the
northwest corner of the garden, and the place of beginning as described
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in the fourth and last boundary of the decree, are not the samé; “and
that in, such conflict of description that last given must dominate. I
do not concur in either of these views.

The decree deseribes the first boundary as “commencing at the north-
west corner of the garden of the Indian Felipe,and running east 2,600
varas to the boundary line of Lorenzo Soto;” and deseribes the last
© boundary line as “running north 2,500 varas to the place of beginning,
on a hill where there is a rock.” Here is no patent ambiguity or ap-
parent conflict; but the assertion is made that the northwest corner of
the old garden is not ““on a hill where there is a rock,” but is in a val.
ley. There is no sufficient proof before me to sustain this assertion;
but even were it so, it could not change my views. -About the location

of the garden there has been and is ne controversy or question; its
northwest corner is a mathematical point, fixed by the court as the place
of beginning, and is easily ascertainable, When ascertained, the fourth
and last line must necessarily end at that mathematical point—the place
of beginning—whether it be on *“a hill where there is a rock,” on a hill
" where these is no roek, ona plain where there is neither rock nor hill,

.or in a valley or ravine. The ¢“place of begmmng” is the peremptory
call; the rock and hill being subordinate thereto must be disregarded,

- if necessary, to gratify the important call, without which the survey
can not be closed and made complete, .

Seeing no error in the former decision, the application for review is

denied.

INDIAN ALLOTMENTS—OLD COLUMBIA RESERVATION.

The i)rovisions of the act of July 4, 1884, do not covstitute a bar to the allowance of
allotments on the Old Columbia Reservation under the fourth section of the act
of February 8, 1887. N

Acting Secretary Muldrow to the Commissioner of Indian Affairs,
July 22, 1887.

Referring to your letter of the 16th instant upon the subject of the
making of allotments to Indians occupying land formerly a part of the
old Columbia reservation, under the general allotment act of February
8, 1887, I enclose herewith for your information and guidance an opin-
ion of 21le instant, rendered by the Honorable Assistant Attorney Gen- -
~ eral for this Department, to whom your letter was referred.

OPINION OF ASSISTANT ATTORNEY GENERAL MONTGOMERY.

X am in receipt by reference of the communication of Hon.'A. B. Up-
shaw, Acting Commissioner of Indian Affairs, bearing date L6th instant,
requesting an opinion as to whether or not, ¢ under a proper constrac-
tion of the act of July 4, 1834, allotments could be made to Indians on
the Old- Oolumbia Reservation under the 4th section?” of “An act to
provide for the allotment of lands in severalty to Indians,” ete. (Ap-
proved February 8, 1887, 24 Stat., 388).

N




44 . DECISIONS RELATING TO THE PUBLIC LANDS.

- Section four of said severalty act—among other things-—provides:

That where any Indian now residing upon a reservation, or for whose
tribe no reservation has been provided by treaty, act of Congress, or
executive order, shall make settlement upon any surveyed or unsur-
veyed lands of the United States not otherwise appropriated, he'or she
shall be entitled, upon application to the loeal land office for the distriet
in which the lands are located, to have the same allotted to him or her,
and to his or her children, in quantities and manner as provided in this
act for Indians residing upon reservations; and when such settlement
is made upon unsurveyed lands, the grant to such Indians shall be ad-
Jjusted upon the survey of the lands so as to conform thereto ; and pat-
ents shall be issued to them for such lands in the manner and with the
restrictions as herein provided. (Act of 1887, p. 389).

The act approved July 4, 188t (23 Stat., 79) the same above referred
to, provides that—

For the purpose of carrying into effect the agreement entered into at
the eity of Washington on the seventh day of July, eighteen hundred
and eighty-three, between the Secretary of the Interior and the Com-
missioner of Indian Affairs and Chief Moses and other Indians of the
Columbia and Colville reservations, in Washington Territory, which
agreement is hereby accepted, ratified, and confirmed, including all ex-
penses incident thereto, eighty-tive thousand dollars, or so much thereof
as may be required therefor, to be immediately available: Provided,
That Sarsopkin and the Indians now residing on said Columbia reser-
vation shall elect within one year from the passage of this act whether
they will remain npon said reservation on the terms therein stipulated
or remove to the Colville reservation : And provided further, That in
case saitt Indians so clect to remain on said Columbia reservation the
Secretary of the Interior shall cause the quantity of land therein stip-
ulated to be allowed them to be selected in as compact form as possi-
ble, the same when so selected to be held for the exclusive use and oc-
cupation of said Indians, and the remainder of said reservation to be
thereupon restored to the public domain, and shall be disposed of to
actual settlers under the homestead laws only, except sach portion
thereof as may properly be subject to sale under the laws relating to
the entry of timber lands and of mineral lands, the entry of which
shall be governed by the laws now in force concerning the entry of such
lands.

As will be observed, said section four of the act of Februnary 8, 1887,
begins by saying ¢ That where any Indiau not residing upon a reserva-
tion, or for whose tribe no reservation has been provided by treaty act
of Congress, or executive order, shall make settlement upon any sur-
veyed or unsurveyed lands of the United States not otherwise appro-
priated, he or she shall be entitled,” ete. ‘

The question, then, to be solved is this: Does the above langnage,
found in the act of July 4, 1884 (declaring that certain lands which had
belonged to the ¢ Colunbia Reservation ” shall be ¢ restored to the pub-
lic domain, and shall be disposed of to actual settlers under the howme-
stead laws only, ete.), constitute such an * appropriation” of said lands
as to take them out of the operation of the above quoted provision of
said Indian severalty act.
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In the case of Wilcox v. Jackson (13-Peters, 498) the United States
sppreme court said :

- Whensoever a tract of land shall have once been legally appropriated
to any purpose, from that moment the land thus appropriated becomes
severed from the mass of the public lands, and no subsequent law or
proclamation or sale would be construed to embrace it, or to operate
upon it, although no reservation were made of it.

‘Was it then the intention of Congress that said act of July 4, 1884,
should operate.as a severance of the lands in question from the mass
of the public domain? On the contrary, the language used would seem
{0 indicate exactly an opposite purpose: namely, a purpose to add to
the public domain lands which theretofore had been severed therefrom.
Tor it will be dbserved that, after providing * That in case said Indians -
.elect to remain on said Columbia Reservation, the Secretary of the In-
terior shall cause the quantity of land therein stipulated to be allowed
them to be selected in as compact a form as possible,” ete., the act then
goes on to.say: ‘“And the remainder of said reservation to be thereupon
restored to the public domain.”

If, then, Congressintended by said act to restore said said lands to the.
public domain, it clearly follows that it did not intend thereby to per-
petuate their separation from the public domain.

- Bven conceding that title to said lands caun only be acqulred in the
manner pointed ont in last named act; still it seems to me that allot- -
ments to non-tribal Indians (settlers thereon') unuder the severalty act of
1887, would be clearly within the spirit and purpose of said act of 1854.
These lands, says that act ¢“Shall be disposed of to actual settlers unde1
the homestead laws.”

Now, it will be obhserved that in order to entitle a non-tribal Indian
to bhold land under the Indian severalty act, he must first ¢ make set-
tlement” thereon. In other words, he must be an actual settler upon
the land. And this appears to have been the very class of persons (to
wit, actual settlers) for whose benefit the above quoted provision of the
act of 1884 seems to have been intended. In other words, if said act of
1884 resulted—at one and the same time—in adding said lands to the
public domain, and in severing them therefrom, by appropriating them to
2 particular use-—namely the use of actual settlers—then it seems to me -
that non-tribal Indians settled thereon most clearly eome within the
deseription of persons for whose benefit said lands stand reserved. ‘

It is true that said act of 1884—except in the case of mineral or {im-
ber lands—requires that title shall be acqnired under ¢ the homestead
laws.” But the expression “ homestead laws ” has more than once been
interpreted by this Department in a generic sense, 0 as toinclude other -
settlement laws, besides the homestead law proper. The fact that Con-
gress chose to employ the term ¢ homestead laws” would in itself seem
to indicate an intention to include a class of laws, rather than a single
statute.
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This construction moreover appears to be in accord with the apparent
purpose of Congress to allow all the Indians formerly belonging to the
Columbia Reservation—syho might choose to do so—to establish them-
selves permanently upon what formerly constituted their reservation
lands. For, as will be observed, said act of 1834 provides:

That in case said [ndians so eleet to remain on said Columbia Reser-
vation, the Secretary of the Interior shall cause the quantity of land
therein stipulated to be allowed them to be selected in as compact a
form as possible, the same when so selected to be held for the exclasive
use and occupation of said Indians, ete.

This proviso shows clearly that Congress had no desire to exclude
from settlement upon these lands any of said Indians who might elect to
make such settlement. '

Therefore, when it was enacted (February 8, 1887) that where non-
reservation Indians—¢ Shall make settlement upon any surveyed orun- :
surveyed lands of the United States not otherwise appropriated, he or
she shgll be entitled . . . .. to have the same allotted,” ete.—my opin-
ion is that it was intended by and under said act to confer upon all In-
dians of the class indicated aright to make settlement upon and acquire
title to any publie lands, open to settlement, orin other words, any pub-
lic lands not already appropriated to some use or purpose incompatible
with such Indian settlement and the acquisition of such title. -Neither
do I think that said act of July 4, 1834, constitutes any such appropria-
tion, as that mentioned in said severalty act of February 8, 1887,

MILITARY RESERVATION—ACT OF FEBRUARY 14, 1833.
ForT ELLIS.

The statutory limitation of February 14, 1853, as to the amount of land that may be
withdrawn for a military reservation is only applicable within the territorial
limits of Oregon. '

Acting Secretary Muldrow to J. A. Evans, Fort Ellzs, Montana, July 225
1887.

By letter ot the 11th instant, you inquire whether the late decision of
this Department, in the matter of the Fort Boise Hay Reservation, dated
- July 7, 1887 (6 L. D., 16), is applicable to any part of the Fort Ellis res-
ervation in Montana.

You also state that said decision ¢ has caused a number of citizens of'
Bozeman to locate claims” on said reservation,

In reply, I have to inform you that the decision referred to in no way
affects the disposition of the Fort Ellis reserve. The decision in that
case was based on the provision of section nine of the act of February
14, 153 (10 Stat., 158)—

That all reservations heretofore as well as hereafter made in pursu-
ance of the fourteenth section of the act to which this is an amendment,

shall, for magazines, arsenals, dock yards, and other needful publie
uses, except for forts, be limited to an amount not exceeding tweuty
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acres for each and every of said objects at any one point or place, and
for forts to an amount not exceeding six hundred and forty acres at any
one point or place. -

That act was entitled :

An act to amend an act entitled “An act to create the office of Sur-
veyor General of the public lands in Oregon, and to provide for the sur-
vey and to make donations to the settlers of the said public lands,” ap-
proved September 27, 1850. ‘

Said act of 1850, known as the ¢“Donation act,” applied only to the
Territory of Oregon as then constituted. (9 Stat., 496.) The same is
true of the amendatory act. '

The boundaries of the Territory as they then existed are found in the
act establishing the termtorldl government of Oregon (9 StaJt 323), as
follows : .
. "That from and after the passage of this act, all that part of the ter-
ritory of the United States which livs west of the suminit of the Rocky
Mountains, north of the forty-second degree of north latitude, known
as the Territory of Oregon, shall be organized into and constitute a
‘temporary government by the name of the Territory of Oregon.

The Fort Ellis reservation is east of the summit of the Rocky Mount-
ains, was not in the Territory ot Oregon, and does not come within the
purview of the statute limiting military reservations to six hundred and
forty acres for each fort.

Any attempt, therefore, to 1mt1ate a claim to the lands in Fort Eilis
reserve, based on said decision in the Fort Boise case, has no founda-
tion in law. .

You will please notify such claimants of the contents hereof.

RAILROAD GRANT—LANDS RELINQUISHED BY THE STATE.

S1oux Ciry & ST. PAuLn R. R. Co.

The grant of May 12, 1864, to the State of Iowa, to aid in the construetion of the two
‘railroads named therein. was a grant in place, and of a moiety for each voad "
within the common granted limits, and no indemnity can be allowed either road
for lands lost by reason of the moiety granted to the other.

Except on the final completion of the whole road, there is-no authority under the-
grant for patenting lands without the governor’s certificate that ten consecutive
miles of road have been completed in a good, substantial and workmanlike man-
ner.

No lands were earned by the construction of a fractional part of a ten mile section,
the governor’s certificate not covering the same, and the whole road not being:
completed.

The lands not earned under the grant, but for which patent was illegally issued, .
having been relinquished by the State, are restored to the public domain and
opened to entry and settlement.

Secretary Lamay to Commissioner Sparks, July 26, 1887.

I am in receipt of your report and recommendation, dated February
17th last, relative to certain lands in Towa which had been patented to
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that State,and which have been certified back to the United States in
manner and for the reasons hereinafter mentioned.

Congress, by act approved May 12, 1864 (13 Stat., 72), granted to the
- State of Iowa certain lands to aid in the eonstruction of a railroad from
Sioux City in said 3tate to the sonthern boundary of the State of Min-
nesota. It also by the same act made a grant for the use and benefit
of the McGregor Western Railroad Company, in that State.

1t also provided for indemnity lands in lien of such lands within the
granted limits as failed to pass under the grant by reason of their hav-
ing been sold, reserved or otherwise appropriated, or to which the right
of homestead settlement or pre-emption had attached.

The act of Congress provided in the fourth section thereof that—

‘When the governor of said State shall eertify to the Secretary of the
interior that any section of ten consecutive miles of either of said roads
is completed in a good, substantial and workmanlike manner as a first
class railroad, then the Secretary of the Interior shall issue to the State
patents for one hundred sections of land for the benefit of the road hav-
ing completed ten consecutive miles as aforesaid,
this to be repeated until said roads, or either of them, are completed.
Said Section four further provides :

That if the said roads are not completed within ten years from their
several acceptance of this grant, the said lands, hereby granted and
not patented, shall revert to the State of Iowa for the purpose of
securing the completion of the said roads within such time, not to ex-
ceed five years, and npon such terms as the State shall determine; And
provided, further, that said lands shall not, in any manner, be dlSpOSBd
of or encumbered, except as the same are patented under the provisions
of this act; and should the State fail to complete said roads within five
years after the ten years aforesaid, then the said lands undisposed of
shall revert to the United States.

You state that the records of your office show that the State accepted
the grant April 3, 1866, and that the Sioux City and St. Paul Railroad
Company, on September 20, 1866, accepted that portion of the grant
conferred upon it by the State, to wit, that for the road between Sioux
City and the south line of the State of Minnesota. Also that a map of
definite location of said road, certified by the governor of the State
was received at your office, with a letter from the Secretary of the In-
terior, dated July 17,1867, whereupon, by letter of August 26 following,
received at the local office at Sioux City, September 2, 1867, the lands
.on the line of said road as definitely located were ordered withdrawn
for the benefit of the company under the grant.

You further state that the length of the line thuslocated was eighty-
three miles and fifty-two rods, and that certificates made by the gov-
ernor of Iowa, as to construction of the road in compliance with sec-
tion four of the granting act, and on file in your office, are as follows :—

.One dated July 26, 1872, covering two sections of ten miles each.

One dated Angust 10, 1872, for one section of ten miles.

One dated February 4, 1873, for two sections of ten miles.
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This makes a total of fifty miles of road—five sections of ten miles
each—certified under section four as completed. Ty
It appears, however, that 2 map showing the road as constructed -
from the south line of the State of Minnesota to Lie Mars, Iowa, a dis-
tance of fifty-six and @ quarter miles, was certified by the governor of
. Iowa February 4, 1873, the date of the last above mentioned certifica-
tion by ten mile sections, and was duly filed in your office, having been

transmitted by departmental letter, dated February 10, 1673.

Your report sets out that so far as the records of your office show
the above-mentioned certificates indicate the extent of the road con-
structed by the company, and that no elaim of any farther constructlon
has been made.

As already stated, the company accepted its grant September 20,
~1866, to complete its road, failing in which reversion to the State was
provided for; and should the State fail tocomplete the road within five
years from the expiration of the ten years aforesaid, to wit, by Septem-
ber 20, 1881, provision was made for reversion to the United States.

As shown by the records of your office, the total length of the line
‘of Toad as located was eighty-three miles, fifty-two rods. The total
length of road certified as constructed is fifty-six and a quarter miles; -
and the total length certified in sections of ten miles each, as eompleted v
in accordanece with section four of the act, is fifty miles. '

From what has been said, it is mamfest that all the lands granted
have not been earned by the eompany, or the State. Not allowing for
any losses, and presuming the line of road to be a direct line, the total
number of acres, which, at one hundred sections for every ten miles
completed and certified under section four of the act, could be earned,
would be, for the fifty miles so gertified, 320,000, .

Of this amount 70,345.67 acres, as shown by the records of your of-
fice, fall within the commeon ten miles limits of both grants, that is of
the grant to this company and that to the MceGregor Western Railroad
Company under the same act, and the supreme court has decided that
each company took a moiety of said land. Sioux City and St. Paul R.

R. Co. ». C., M. & St. P. Ry. Co. (117 U. 8., 406). The half of 70,345.67
. acres is 35,172.83 acres. ,
It is claxmed however, on behalf of the Sioux City Company that itis =
"entitled to indemnity for the 35,172.83 acres then lost by reason of the -
_grant for the other company I am unable to concede the correctness
of this claim. .
I do not think that Congress granted or intended to grant more than
., a moiety to each company in the common granted limits. To say that
it intended to do more than this would be to say, in effect, that in so far
as the ten miles limits of the two grants overlap, the purpose of the
graniing act was to make what would amount to a double grant. Hach

1

., . company (the Sioux City and St. Paul, and the Chicago, Milwaukee and

St. Paul, which succeded to the grant made for the use and benefit of
3269—voL 6——4
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the McGregor Western Company,) got a moiety of the lands in odd num.
bered sections within the common granted limits. Now, should there
be allowed to each company indemnity for the moiety lost by grant for
the other, a quantity of land equivalent to all the odd and even num-
bered sections in said common granted limits would be passed under
the granting act. )

This, in my judgment, would not be justified by any proper construe-
tion of the act, nor can I conceive it to have been intended by Congress.

The grant was of a moiety for eachroad within the common granted
limits of the two roads. REither this is true, or Congress by the same
act twice granted the same lands. To say that it did, or intended to do,
this, would be to say that it acted unreasonably, or without a proper
understanding of what it was doing. I am satisfied that the grant by
the act of 1864 was, so far as the granted limits of the two roads over-
lap, a grant of ¢ every alternate section of land designated by odd num-
bers for ten sections in width on each side of said roads,” for the com-
mon benefit of the roads. This accords with the view expressed by the
supreme court in the case of St. Paul and Sioux City R. R. Co. ».
‘Winona and St. Peter R. R. Co. (112 U. 8., 720.)

Now, since indemnity is allowed only for lands granted, or intended
to be granted, and lost from the grant, and sinee in the common ten
miles of the two roads only a moiety was granted {or the benefit of
each, it follows that the Sioux City Company, one of the beneficiaries
under the grant, has no legal claim for indemnity on account of the
moiety granted for the benefit of the other company. -

Deducting from 320,000 acres, which would be the full amount possi-
ble to be earned under the grant for the fifty miles of road certified as
required by section four of the granting act if there were no moiety
.grant, the moiety of 35,172.83 acres granted and awarded to the Chi-
cago, Milwaukee and St. Paul Company, and there remain 284,827.17
acres as the maximum amount which could be earned by the company
for the fifty miles of road certified as completed in accordance with
section four of the granting act. :

It is further urged in behalf of the company that, ‘“for the six and
oue fourth miles of continnous constructed road from the end of the
five ten-mile sections to Lie Mars, the company are entitled to lands at
the rate of ten sections per mile, namely, 40,000 acres, and in any ad-
justment of the grant upon an equitable basis should be allowed that
amount of land.” ‘

It this claim is well founded, it would add 40,000 acres to the 284,-
827.17 above mentioned, making the total number of acres which the
company has earned, 324,827.17. But I am unable to conclude that
the company has earned any lands by reason of its construction of the
six and a quarter miles referred to.

Under the provisions of that portion of section four of the act of
1864, herein quoted, it is clear that there is no authority for patenting
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lands under this grant, except upon certificate of the governor of the
State to this Department that ten consecutive miles of road have been
¢ completed in a good, substantial and workmanlike manner.”

The only exception to the manner of disposing of the lands as above

indicated is, that which may apply when the road is completed

The statute would seem to provide for the disposition of the lands
for a fractional part of ten miles in that ease, for it says that the whole
»of the lands granted shall then be patented. ’

-This road has not been completed, but stops at Le Mars, about twenty-
"~ six miles short of the point (Sioux City) to which under the grant it
should have been constructed. The reasons given for not completing
. the road certainly furnish no reason for disposing of the public lands

_ otherwise than in conformity with the law.

The company stopped the building of its uncompleted road with full
knowledge of the requirements of the granting act as to the conditions
on which it could get the lands.

1t is not, therefore, in position to complain because it can not get
lands for the six and a quarter miles of road in question, and must accept
the legal consequences of its own act. The company has heretofore
practically conceded its want of title or valid claim to lands on account
of this six and a quarter miles of road, for it has been to Congress ask-

. ing for legislation which would give it the lands for said six and a guar-

ter miles, and it opposed a bill which proposed to refer the questions
relative to the status of said lands to the courts for judicial determina-
tion. See report No. 45, Senate Committee on Publiec Lands, 49th Con-
gress, 1st Session. A careful consideration of the granting act con-
vinces me that there is no anthority of law for patenting any lands on
. account of ‘the six and a quarter miles of road, and that no lands have
been earneua by the construetion thereof.

The conclusion from the foregoing must be that the éompany has
earned under the grant of Coungress not to exceed 284,827.17 acres, al-
ready mentioned as the maxiom amount to which it is entitled for the
completion of five sections of ten miles each of its road.

There have been patented to the State for this company 407,910.21
acres, less forty acres patented twice, which leaves 407,870.21 acres act-
ually patented. Deducting from this amount the 284,827.17 acres
earned, and we have left 123,043.04 acres, which, it appears, were not
earned under the terms of the grant, and patents for which were issued
to the State improperly and without authority of law. My predecessor,
Secretary Teller, in a letter to the governor of Iowa, under date of
Febroary 6, 1883, relative to these lands, spoke of the patents in as

. far as they purported to convey lands not earned, as having been “is-

sued inadvertently, as the Secretary of the Interior had no authority
under the granting act (section 4) to issue patents, except upon comple-
tion"of any section of ten consecutive miles.” The patents to the State
- were issued between October 1, 1372, and June 8, 1877.
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It appears that of the 407,910.21 acres patented the State has with-
held from the company 85,457.40 acres. This leaves 322,432.81 acres as
the amount patented or certified by the State to the company, an eéxcess
of 37,625.64 acres over and above the . maximum amount (284,827.17
acres) to which it was entitled under the grant. '

But the supreme court, in a contest between this company and the
Chicago, Milwaukee and St. Paul Company (117 U. 3., 406, cited supra,)
awarded to the latter 41,687.52 acres of the 322,452.81 acres which had
been patented to this eompany. Thisleaves still in the Sioux City com-
pany under patents from the State 280,765.29 acres, while, as has been
stated, it appears to be entitled to 284,827.17 acres. Consequently there
remain still due the company at the most 4,061.88 acres, to be gotten
out of the 85,457.40 acres which have been patented to the State, but
by the State Wlthheld from the company.

It may here be remarked that 37,747.89 acres of the above mentioned
85,457.40 acres were by the supreme court {suprae) awarded to the Mil-
waukee company. But there is still left 47,709.51 acres out of which
to get the 4,061.83 acres to which it appears the ecompany is prima facia
yet entitled, The difference between these amounts is 43,647.63 acres,
~and this is the guantity of land still in the State by patent from the

United States:

The legislature of the State, by act of March 16, 1882, declared a for-
feiture as to the Sioux City company in the following words, to wit:

That all lands and right to lands granted or intended to be granted
to the Sioux City and St. Paul Railroad Company by said act of Con- -
gress and of the General Assembly of the State of Iowa, which have
not been earned by said railroad company by a compliance with the
conditions of said grant, be and the same are hereby absolutely vested
in said State as if the same had never been granted to said railroad com-
pany.

Having thus declared a forfeiture, the State then by act of its Gen-
eral Assembly, approved March 27, 1883, relinquished and conveyed to
the United States the lands so forfeited toit by the act of March 16, 1882,
and authorized and directed the governor to certify to the Secretary of
the Interior the lands which had been patented to the State for the
company, excepting lands in the counties of Dickinson and O’Brien.

Such certification by the governor has been duly performed, and his
certificate is before me. It embodies the act of the legislature, ap-
proved March 27, 1884, which authorized it, and also a complete list of
~ the lands certified and conveyed back to the United States, describing

them by section, township and range, and giving the area of each sep-
arate tract. :

The aggregate quantity of land so certified and conveyed is 26,017.33
acres, lying in the connties of Woodbury, Sioux and Plymouth, The
~ first section of the act of the legislature, anthorizing the certification,
reads as follows:

That all lands and all rights to lands resumed and intended to be re.
sumed by chapter one hundred and seven (107) of the acts of the Nine.
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teenth General Asaembly of the State of Iowa are hereby relinquished
and conveyed to the United States.

Section 2 contains the following :

The governor of the state of Iowa is hereby anthonzed and directed
to certify to the Secretary of the Interior all lands which have hereto-
fore been patented to the State to aid in the construction of said rail-
road, and which have not been patented by the State to the Sioux City
and St. Pal Railroad Company, and the list of lands so certified by the

" governor shall be presnmed to be the Iands relinguished and conveyed
by section one of the act, ,

The certification by the governor under this act was not made with=
out an effort on the part of the railroad company to preventit. He was
enjoined by the company, but the injunction was dlaSOlved and the cer-
tification followed. *

The compauy is still opposing re-assertion ot title by the United
States, and is now here by its president and by counsel, claiming in ef-
feet that the grant for the benefit of the company was one of quantity
and not of lands in place, and that therefore the company has earned

. the, lands in question, notwithstanding they are outside the fifty mile
terminal limits.

I have carefully examined the papers filed by Mr. Drake, the presi-
dent of the company, and the argument of counsel, and find therein
nothing which convinces me, or leads me to think that the company is
entitled to an acre of the land certified and conveyed as herein de-
seribed to the United States from lands which had been patented by the
last named to the State of lowa. On the contrary, I am fully satisfied
that said lands were erroneously patented, and that the company has
no legal claim to them or any of them under the grant of 1864, or any
other law,

The grant is clearly one in place, and not one of quantity. This view
is in accordance with the uniform holding -of the Department with ref-
erence to grants of this character, and need not here be discussed.

I must conclude, after a careful examination of the matter as pre-
sented, that neither the State of Iowa, nor the Sioux City and St. Paul
Railroad Company ever had any title under the granting act of 1864 to
. the lands in question beyoud the prima facie legal title which would
appear from the face of the patents, which, so far as these lands are
concerned, were improperly and illegally issued. This title, such as
it was, had gone no further than the State, for it had not patented or
certified the lands in question to the company. The State having re-
linquished and reconveyed to the United States such sitle as it had, T
have no hesitation in coneurring in yonr recommendation that the lands
so certifiel and conveyed be restored to entry under the settlement laws
* of the United States. You will therefore treat them as pubiic lands,
and they will be thrown open to settlemenb and entry,as are other pub-
lie lanas of the United States.
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RAILROAD GRANT—LANDS EARNED BY CONSTRUCTION—~LOCATION.

S10Ux C11Y & St. PAUL R. R. Co. AND CHICAGO, MILWAUKEE & ST.
PavuL Ry. Co.

By the terms of the act of May 12, 1864, patents were authorized on the governors,
certificate that ten consecutive miles of road have been constructed, and lands so
patented, for road actually built, were earned under the grant though the whole
line of road was not completed. .

No lands were earned by the construction of a fractional part of a ten mile section,
the governor’s certificate not covering the same, and the whole road not being
completed. .

The grant to the two roads was of a moiety for each road within the common granted
limits and neither road has any claim for indemnity on account of the moiety
granted to the other.

Any question as to actual construction on the line of definite location must he re-
garded as finally settled by the acceptance of the road as constructed, the adjust-
ment of the grant, and the issuance of patents thereunder,

As under the grant the two roads named therein were required to intersect at a given
point, a map showing the location of oue of said roads before such point of inter-
section could be ascertained, must be held as indicating a preliminary line, and
not debarring a change of location, if made necessary in order to comply with
statutory requirements as to course and direction. .

Suit for the recovery of title is deemed advisable in the matter of certain lands pat-
ented to the State of Iowa for the benefit of the Sioux Cily & St. Paul Railroad
Company in excess of those actually earned under the grant.

Secretary Lamar to Commissioner Sparks, July 26, 1887,

In January last an application was filed in this Departmerf in behalf
of certain settlers in O’Brien county, Iowa, asking that suit be com-
menced and prosecuted in the name of the United States to assert title
to about 55,297.21 acres of land in said O’Brien county, claimed by the
Sioux City and St. Paul Railroad Company, and the Chicago, Milwau-
kee and St. Paul Railway Company, respectively, under and by virtue
'of the grant to the State of Iowa by act of Congress, approved May 12,
1864 (13 Stat., 72).

Applicants aver that neither of the companies mentioned has earned
the lands in question, nor any of them ; that they, the said applicants,
are settlers upon said lands, and that they are seeking to acquire title
to the same under the settlement laws of the United Stutes.

Section one of said act of 1864 enacts :

That there be, and is hereby, granted to the State of Iowa, for the
purpose of aiding in the construction of a railroad from Sioux City, in
said State, to the south line of the State of Minnesota, at such point as
the said State of Iowa may select between the Big Sioux and the west
fork of the Des Moines river; also to said State for the use and benefit
of the McGregor Western Railroad Company, for the purpose of aiding
in the construction of a railroad from a point at or near the foot of Main
Street, South McGregor, in said State, in a westerly direction, by the
most practicable route, on or nearthe forty-third parallel ofnorth latitude,
until it shall intersect the said road running from.Sioux City to the Min-
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nesota State line, in the county of O’Brien, in said State, every alternate
. .section of land designated by odd numbers for ten sections in width on
_ each side of said roads; but, in case it shall appear that the United
States have, when the lines or routes of said roads are definitely located,
sold any section or any part thereof granted as aforesaid, or that the
right of pre-emption or homestead settlement has attached fo the same,
or that the same has been reserved by the United States for any purpose
whatever, then it shall be the duty of the Secretary of the Interior to
cause to be selected, for the purposes aforesaid, from the public lands
of the United States nearest to the tiers of sections above specified, so
much land in alternate sections, or parts of sections, designated by odd
numbers, as shall be equal to such lands as the United States have sold,

reserved, or otherwise appropriated, or to which the right of homestead
settlement or pre-emption has attached, as aforesaid, which lands thus
indicated by odd numbers and sectlons, by the dlrectlon of the Secre-
tary of the Laterior, shall be held by the State of Towa for the uses and
purposes aforesaid : Provided, That the lands so selected shall in no case
be located more than twenty miles from the lines of said roads: Pro-
vided, further, That any and all lands heretofore reserved to the United
States by any act of congress, or in any other manner by competent au-
thority, for the purpose of aiding in any object of internal improvement
or other purpose whatever, be, and the same are hereby, reserved, and
excepted from the operation of this act, except so far as it may be found
necessary to locate theroutes of said roadq through such reserved lands,
in which case the right of way shall be granted, subject to the approval
of the President of the United States.

Section four enacts :

That the lands hereby granted shall be disposed of by said State, for
the purposes aforesaid only, and in manner following, namely : When
the governor of said State shall certify to the Secretary of the Interior
that any section of ten consecutive miles of either of said roads is com-
pleted in a good, substantial, and workmanlike manner as a first-class
railroad, then the Secretary of the Interior shall issue to the State,
patents for one hundred sections of land for the benefit of the road
having eompleted the ten consecutive miles as aforesaid. When the
governor of said State shall certify that another seection of ten con-
secutive miles shall have been completed as aforesaid, then the Secre- :
tary of the Interior shall issue patents to said State in like manner, for

a like number; and when certificatesof the completion of additional sec-
tlons of ten consecutive miles of either of said roads are, from time to’
time, made as aforesaid, additional sections of lands shall be patented
as aforesaid, until said roads, or either of them, are eompleted, when
the whole of ‘the lands hereby granted shall be patented to the State
for the uses aforesaid and none other: Provided, That if the said

.MecGregor Western Railroad Company, or assigns, shall fail to com-
plete at least twenty miles of its said road during each and every year
from the date of its acceptance of the grant provided for in this aet,.

" then the State may resume said grant, and so dispose of the same as
to secure the completion of a road on said line and upon suech terms,
within such time as the state shall determine: Provided, further,
That if the said roads are not completed within ten years from their

~several acceptance of this grant, the said lands hereby granted and not
patented shall revert to the State of Iowa for the purpose of securing
the completion of the said roads within such time, not to exceed five
years, and upon such terms as the state shall determine: And pro-
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vided, further, That said lands shall not in any manner be disposed of

or encumbered, except as the same are patented under the provisions .
of this act; and should the State fail to complete said roads within

. five years after the ten years aforesaid, then the said lands undisposed

of as aforesaid shall revert to the United States.

The State of lowa, by act of its legislature approved April 3, 1866
(Session Laws, 1866, Chap. 134), accepted the grant of 1864, and con-
ferred upon the Sioux City and St. Paul Railroad Company, a body cor-
porate existing under and by virtue of the State of Iowa, so much of
the grant by Congress as related to a line of road from Sioux City to
the south line of the State of Minnesota. April 20, 1866, another act of
the legislature was approved, reiterating the acceptance by the State of
the grant of Congress, and announcing that any lands patented to the
State under the provisions of the act of Congress would be held by it in
trust for the benefit of the railroad company entitled thereto, and should
be passed to such company ¢ as shall be ordered by the legislature.”
(Session Laws, 1866, Chap. 144.)

September 19, 1866, the Sioux City and St. Paul Railroad Company
accepted the grant, and in July, 1867, filed in this Department a map
showing the line of its road as definitely located from Sioux City to a
point in See. 12, T. 100 N., R. 41 W., on the south line of Minnesota
Said line of road as located is eighty-three miles and fifty-two rods in
length. The map thus filed was accepted by this Department as ‘ the
basis for the adjustment of the land grant.”

August 26, 1867, the Commissioner of the General Land Office with- -
drew from market the odd numbered sections Wlthm the ten and twenty
miles limits of the line of the road.

The Sioux City Company began at the Minnesota State line to con-
struet its road and built south towards Sioux City. July 26, 1872, the
governor of the State of lowa certified, as provided in the fourth section
of the act of Congress making the grant, that two sections of ten miles
each of the road had been constructed as required by said act. August
10, 1872, he certified in like manner to the completion of another section
of ten miles; and on February 4, 1873, he cerified to the eompletion of
two more sections of ten miles each, making in all fifsy miles of road
completed and certified as required.

Prior to Janunary 1, 1873, the company had constructed a continuous
line of road from the Minnesota State line to Le Mars, a distance of fifty-
six and a quarter miles, and a map of constructed road for the distance
named was certified by the governor February 4, 1873, and filed in this
Department July 10, 1873. Patents were issued to the State for the
benetit of the Sioux City and St. Paunl Railroad Company as follows :

Acres.
October 1, 1872, for list embracing ... . v oceoms it i et venees 191, 464. 04
Juone 17,1873, ¢ ¥ e et eae e e 205, 374.76
Jan’y 25,1875, ¢ ¢ L 10,911, 41
June 4, 1877, e e aeean. e et e 160. 00

B 407,910. 21
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Of this amount it appears that forty acres were.patented twice. The
quantity actually patented to the State was therefore forty acres less
- than the above footing makes it appear, or 407,370.21 acres. Of the
land so patented, it appears 212,067.66 acres are within the ten miles,
or granted limits, and 195,842.55 were patented as indemnity.

As only five seetions of ten miles each of the road had been certified
by the governor as completed, the maximum amount for which, under
. gection four of the granting act, authority was given to issue patents

. to the State, was 320,000 acres. 407,910.21 less 320,000 leaves 87,610.21
"patented inadvertently and without authority of law, :
March 13, 1874, the Iowa legislature passed an act authorizing the
governor'to certify to the Sioux City Company all the lands then held
in trust for the benefit of said company. (Laws of Iowa, 1874, Chap.
34.) .
- The State passed title to the railroad company for all of the 407,910.21
acres, except 85,457.40 acres, which it withheld and which have never
been certified to the company, though it still claims title to them, or to
such of them as have not, by the decision of the supreme court of the
United States (117 U. 8., 406) been awarded to the Chicago, Milwaukee -
and St. Paul Railway Company. '

The Chicago, Milwaukee and St. Paul Railway Company, having
by legislation of the State of Iowa become the successor of the Me-
Gregor Western Railroad Compauny as beneficiary under the grant of
Congress, made by the act of 1864 (the same act under which the Sioux
City Company eclaims), completed its line of road to thé point of inter-
section with the line of the Sioux City Company at Shelion, in (’Brien
county
- For the sake of brev1ty, the Sioux City and St. Paul Railroad

Company will be referred to in the further discussion of this case as
the Sioux City Company, and the Chicago, Milwaukee and St. Paul
Railway Company as the Milwaukee Company. .

The act of 1864 required that the point of intersection of the two

roads named therein should be in O’Brien county.

The limits of the two lines were thus made to overlap for a consider- .
able distance. The lands in said overlapping limits became the subject
of controversy between the Milwaukee Company and the Sioux City
Company, the first named claiming that there were in the overlapping
limits of the two roads 189,184.50 acres, which had been mistakenly
patented to the State of lowa for the benefit of the Sioux City Com-
pany, and which should have been patented for the benefit of the Mil-
wankee Company. That, of the said 189,184.50 acres thus wrongfullv
and mistakenly patented to the State, 112,280.08 acres had been wrong-
fully and mistakenly certlﬁed by the governor of lowa to the Sioux
Clty Company.

"The Milwaukee Company, complainant, dsked that this patent from
the United States, and the conveyance frém the State to the Sioux Oity’



58 DECISIONS RELATING TO THE PUBLIC LANDS.

Company be canceled and set aside, so far as the same conveyed any
title to the defendant company, and that it (the complainant) should
recover the lands,

The case finally came before the supreme court of the United States
on cross appeals, neither company being satisfied with the decree of
the circuit court, which had awarded to each, one undivided half of the
lands in dispute.

- The supreme court, under date of March 29, 1886, (117 U. 8., 406,)
after stating that the quantity of lands within the overlapping limits
of the two roads was, as shown by the record, 189,595.24 acres, decided
-that they should be awarded as follows :

Lands within the common granted and common indemnity limits, to
each company an undivided half: lands within the granted limits of
the Milwaukee road and within the indemuity limits of the Sioux City
road, all to the Milwankee Company ; lands within the granted limits
of the Sioux City road and within the indemnity limits of the Milwau-
kee road, all to the Sioux City Company.

The circuit court was instructed to render a decree accordingly, which
it subsequently did. The effect of the decree was to dispose of the
189,595.24 acres by awarding to the Sioux City Company 110,159.94
acres, and to the Milwaukee Company 79,435.41 acres.

In the meantime, while the suit was pending in the courts, the
Towa legislature passed an act, approved March 16, 1882, resuming all
the lands and rights conferred upon the Sioux City Company by the
act of Congress of May 12,1864, which had not theretofore been earned
by said company (Laws of 1882, Chap. 107).

March 27, 1884, another act of the legislature was approved, which
by its first section relinquished and conveyed to the United States the
land resumed and intended to be resumed by the act of 1882 (supra),
and by its second section it provided for the certification by the gov-
ernor to the Secretary of the Interior of all lands which had been pat-
ented to the State, but which had not by the State been patented to
the Sioux City Company ; but nothing in said act was to be construed
as applying to lands situated in the counties of Dickinson and O’Brien.
Said act also provided that the list of lands so certified by the governor
should be presumed to be the lands relinquished and conveyed by the

. first section thereof. (Ilowa Laws of 1884, Chap. 71.)

January 12, 1887, the governor of Iowa duly certified to this Depart-
ment, in accordance with the act of the legislatare above mentioned, a
list: of lands which had been patented to the State, but which had not
by the State been transferred to the Sioux City Company. Said list
embraces 26,017.33 acres in the counties of Plymouth, Sioux and Wood-
bury, and is now before me for consideration and action, but is not in-
volved in the matter now being considered.

The Iowa legislation, anthorizing the certification as above, followed
and apparently was the result of a suggestion made by my predecessor,
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Secretary Teller, in a communication, addressed by him to the Governor
of Iowa, under date of February 6, 1883.

‘In that letter, after reeiting certain facts relative to the granting act
of 1864, and to the lands patented to the State thereunder, he used the-
following language :

“TIf there is no authority vested inyou or any of the officers of the
State to revest the United States with the legal title to the unearned
lands, I urge upon you the propriety of obtaining authority from the
general assembly, as early as possible, in order that such lands may be
restored to the public domain.

Unless some early action is taken, looking to that end, it would be-
come the duty of this Department to recommend a resortto legal pro-
ceedings for the restoration of such lands to the general government.”

Ashas already been stated, the amount of land patented by the United .
States to the State for the benefit of the Sioux City Company was-
407,910.21 acres, all of which was by the State certified to the Sioux
City Company, except 85,457.40 acres which the State withheld. De-

. dueting from the last named amount the 26,017.33 acres, certified by the
governor back to the United States, and we have left 59,440.07 acres

not certified or patented to the Sioux City Company, the beneficiary

" named in the patent to the State. Of the last named quantity, 37,747.39
acres were awarded to the Milwaukee Company under the supreme
court decision (supra), but are nevertheless embraced in this applica-
tion for suit. It here becomes necessary to inquire how many acres of .
the 322,452.81 acres certified to the Sioux City Company by the State

were by said supreme court decision and the decree of the Circuit -

Court, made pursuant thereto, taken from said company and given to
the Milwaukee Company by the partition made under said decree.
. Within the common ten miles limits of the two roads were 50,539.73
acres patented to the State for the Sioux City Company. Of this quan-
tity there had been— .

Acres.
Patented to the company .o ce v n i it et caceen e aae e 29,280.13
Withheld by the State. . oo oot i i icia i aaicae e 21,259, 60

As the Milwaukee company was awarded one half of each of these ",
quantities it received—

Acres. :
Of lands patented to Sioux City Co.cneocaeees cco_ot R 14,640.06 " -~
Of lands not patented to Sioux City Co..cniovenniiiancnion i 2. 10,626, 80 .
Total..emen coencieeetaaaes e e mma e e cmme e acmnaaaa.aaae 25,269, 86."

" Within the common indemnity limits of the two roads were 42,188.93
acres, which had been patented to the State for the Sioux C_lty Com-
pany. Of this there had been—

. - Acres.
+ Patented to the CompPany .. ..ueccueeiioceeicrmar conecaconscnen cacocn nace 28,777.27
‘Withheld by the State................ U 13,411.66
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As the Milwaukee Company was awarded one half of each of these
quantities, it received—

) Acres.
Of lands patented to Sioux City Co.oooooveveneonn ..., e e eeeeae e, 14,348, 63
+Of lands not patented to the Sionux City Co..ooemvueeen il . 6,705. 83
Total............ e e e s s 91, 004. 46

‘Within the ten miles limits of the Milwaukee road, but within the
indemnity limits of the Sioux City road, were 33,071.08 acres, which
had been patented to the State for the Sioux City Company. Of this
there had been—

. Acres,
Patented to the company........oocv o it oot i e 12, 668. 83
Withheld by the State.. o .vvie e ces oo e e e e 20,412,25

These added make............ et e e e e e an 33,071, 08

All which was awarded to the Milwaukee Company.

Within the ten miles limits of the Sioux City road, but within the
indemnity limits of the Milwaukee road were 63,796.24 acres, which
had been patented to the State for the Sioux City Company. Of this
there had been—

: Acres.
Patented t0 the COmPaDY « oo e ooneme o e e e e 60,184, 75
Withheld by the State.. .. .cooce oomtiee e e e e e -3,611.49
These added mMake ... .ooou oo ii i it e e e et 63,796, 24

All of which were awarded to the Sioux City Company.

From the foregoing figures it appears that of lands which had been
patented to the Sioux City Company there were awarded, under the
decision of the supreme court, to the Milwaukee Company—

) Acres.
-~ Lands in granted limits of Sioux City road.....c.oovevieeieeenn cuen....14,640.08
Lands in indemnity limits of Sioux City road } o "'__.%3’ ggg g§
—— 27,047.46
Total ccon e e . S 41, 687. 52

The total award to the Milwaukee Company under the supreme court
decision was 79,435.41 acres, 41,687.52 acres of which, as above shown,
had been patented to the Sioux City Company. Deducting the last
named amount from the total award, we have left as the amount of
lands patented to the State for the Sioux City Company, but not by
the State patented to the company—37,747.89 acres.

The quantity of land which the Sioux City Company, since the su-
preme court decision referred to, holds under patents from the State,
may now be readily ascertained.
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. _ : : Acres.
Theére were patented to the State for the benefit of the company, deduct- . ,
ing 40 acres twice PatEnted. oo ooceme oiait ietair e ceemee mea- 407,870.21 - .
Of this the State withheld .. ... .o oot vaee e 85,457, 40
Amount patented to company .......................................... 322,412.81 -
Of this awarded to Milwaukee Co., as above shown.. ... ............ -.- 41,687. 52
Still held by Co. under patents from SHaAte. . ..o coeeee e oo caeace cees . 280,725.29 Do

The next question suggested is—To what amount of land is the Sioux - S

City Company entitled under the grant of Congress? Is it entitled to
patents for any portion of the 85,457.40 acres withheld from it by the

State? As I understand it, the applicants for suit are asking the :

United States to recover 55,297.21 acres in (’Brien county, which

amount constitutes a part of the 85,457.40 acres above mentioned, as,

withheld by the State.

It is claimed generally in behalf of apphcants that so far as the

Sioux City Company is concerned, it has already received more lands -
than it has earned, and that if this were not true, the line of con- -

structed road so deflects from the line of definite location that the
company can not lawfully assert a right to patent for the lands in
question; also that the company having failed to complete its entire

line of road has no legal or equitable title to these lands as against the -

United States or the settlers.

The company claims that it has earned and is entitled under ﬁhe.

grant to 6,400 acres per mile for the fifty-six and a'quarter miles of road
constracted, which would be 360,000 acres, and that after dedueling

from the lands patented for its benefit the amount decreed by the .

supreme court to the Milwaukee Company, there would remain.a de-

fieit of 31,525.20 acres, which it has earned but which it can not get

out of all the lands patented to the State for its benefit.
As to the charge of deflection from the line of location, the Depart-

ment, with the facts before it, and in the exercise of its discretion,,

passed upon the question years ago. By accepting the road, adjusting

the grant and issuing patents on account thereof, it then determined

that the line of constructed road was substantially upon the line of
definite location. The question could not then be avoided. Ii be-

longed solely to the Secretary of the Interior to determine said ques- -

tion, which was oue largely within the discretion of the Se(‘retary (16

. Op,, 457.)
I find in the case no sufficient reason for re-opening and further con-

's1der1ng that question. As to the charge that the company failed to.

complete thé entire line of road, and the claim that it therefore has no

legal or equitable title to these lands, there can, I think, be no doubt
_ that the company has earned and is entitled to its grant for the fifty
miles of road constructed and certified in accordance with section four
of the granting act. Railroad ». Courtwright (21 Wall,, 310); Van
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Wyck v. Knevals (106 U. 8., 360). It was entitled under section four
of the granting act to patents for every ten miles completed aud prop-
erly certified, as soon as sueh section of ten miles was so completed and
certified. .

This brings me to the question, how much land has the ecompany
earned, and is it entitled under the grant to the lands in question, or
any of them ? '

The records of the General Land Office show that there are within
the common granted limits of the two roads 70,345.67 acres, one half of
which as grant in place would go to each company. That would give
to each company 35,172.83 acres within the common ten miles or granted
. limits.

It is strenuously urged, however, by both companies that they are
each entitled to indemnity for the lands thus lost by grant to the other.

I am unable to conclude that such was the intention of Congress in
making the grant. To say that it was would be to say in effect that in
80 far as the ten miles limits of the two grants overlap, the purpose of
the granting act was to make what would amounnt to a double grant.
Hach company got a moiety of the lands in odd numbered sections
within the common granted limits, Now should there be allowed to
.each company indemnity for the moiety lost by grant to the other, a
.quantity of land equivalent to all the odd and even numbered sections
in said common granted limits would be passed under the granting act.

This, I think, could not be justified by any proper construction of
the act, nor can I conceive it t2 have been intended by Congress.

The grant was of a moiety for each road within the common granted
limits of both roads. This accords with the view expressed by the su-
preme court in the case of St. Paul and Sioux City R. R. Co. ». Winona
and St. Peter R. R. Co. (112 U. 8., 720.) Either this i$ true, or Con-
gress by the same act twice granted the same lands. To say that it did,
or intended to do, this, would be to say that it acted unreasonably, or
without a proper understanding of what it was doing. Now, since in-
.demnity is allowed only for lands granted and lost from the grant, and
since in the comwmon ten miles limits of those two roads only a moiety
was granted, it follows that neither company has any legal claim for in-
.demnity on account of the moiety granted to the other.

Again, it is argued in behalf of the Sioux City Company that it has
.earned and is entitled to its grant for the full fifty-six and a quarter
miles of road constructed, that is, for the six and a qnarter miles, as
well as for the five sections of ten miles each. '

After a eareful consideration of the granting act, I can not concede
the correctness of this proposition. Under the provisions of the fourth
.section of the act (which section has been quoted in full herein) it is
clear that there is no authority for patenting lands under this grant, ex-
eept upon certificate of the governor of the State to this Department,
~that ten eonsecutive miles of road have been ¢ completed in a good sub-
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; stantial and workmanlike manner.” The only exception to the manner

of disposing of the lands, as above indicated, is that which may apply -
when the road is completed. The statute would seem to provide for the
disposition of the lands for a fractional part of ten miles in that case,
for it says that the whole of the lands granted shall then be patented.

This road has not been completed, but stops at Lie Mars, about twenty-
six miles short of the point (Sioux City) to which under the grant it~
should have been constructed. The reasons given for not completing
the road, certainly furnish no reason for disposing of the public lands
otherwise than in eonformity with the law. The company stopped the’
building of its uncompleted road with a full knowledge of the require-

ments of the granting act as to the conditions on which it could get the .

lands. Itis not therefore in position to complain beeause it can not get
lands for the six and a quarter miles of road in question, and must ac-
cept the legal consequences of its own act. The company has hereto-
fore practically conceded its want of title or valid elaim to lands on ae-
count of the six and a quarter miles of road, for it has been to Congress
asking for legislation which would give it the lands for said six and a
quarter miles, and it opposed a bill which proposed to refer the ques-
tions relative to the status of said lands to the courts for judicial deter- -
mination. See report No. 4, Senate Committee on Public Lands, 49th
Congress, 1st session; copy in the record.

From the foregomg, the following coneclusions result as to the Q‘rant
for the benefit of the Sioux City Company. A full grant to it for the
five sections of ten miles each, or fifty miles of road in a direct line,
would be 320,000 acres. Deducting from this the one half of the land
in the common granted limits, granted for the benefit of the Milwaukee
Company, viz., 35,172.83 acres, and there remain as enuring to the
Sioux City Company under the grant at the most 234,827.17 acres. It
has already been shown that said company now holds by patent under
the grant 280,725.29 acres.

The most that it can be said to be yet entitled to is, 284,827.17 acres,
less 280,725.29 acres, or 4,101.88 acres to be gotten out of the 85,457.40
acres withheld by the State. But of this 85,457,40 acres the State has
reconveyed to the United States 26,017.33 acres, and the supreme
court has awarded to the Milwaukee Company 37,747.89 acres. After
dedneting thes¢ guantities there remain in the State by a patent from
the United States 21,692.18 acres, from which to get the 4,101.88 acres,
which appear to be still due the company as earned lands under the
grant. The difference between these two quantities is 17,590.30 acres,
which amount of land the State holds by patent for the company, to
which the company is not entitled, and for the recovery of which, in my
judgment, suit should be brought.

Thus much with reference to the application in so far as it affects the
Sioux City Company. The next inquiry is with reference to the Mll-
waukee Company, and its claims and holdings.
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The act of 1864 made a grant to the State of Iowa for the use and
benefit of the MeGregor Westertt Railroad Company for the purpose of
aiding in the construction of a railroad from South MeGregor in said
State in a westerly direction by the most practieable route, on or near
the forty-third parallel of north latitude, until it should intersect the
Sioux City road in O’Brien eounty. Said grant, like that for the Sioux
City company, was of every alternate section of land designated by
odd numbers for ten sections in width on each side of the road, with
provision for indemnity for lands lost as specified in the act.

August 26, 1864, the McGregor Western Railroad Company filed in
the General Land Office a map showing the location of itsline of road
from McGregor to & point not far from the center of O’Brien county.
September 8, 1864, this Department directed the General Land Office
to withdraw from market the odd numbered sections within twenty
miles of the line as shown by said map.

September 12, 1864, the General Land Office, by letters to the proper
district land offices, ordered said lands withdrawn.

November 13. 1865, the governor of Towa certified to the completion

- of forty miles (four sections of ten miles each) of said road, extendlng

from McGregor to Calmar.

February 27, 1868, the State of Iowa, by act of its legislature, and
under authority vested in it by the act of Congress, resumed the grant
to the McGregor Western Railroad Company on account of said com-
pany’s failure to baild its road as required (Laws. of Iowa, 1868, Chap.
16), and by act, approved March 31, 1868, conferred the same upon the
MeGregor and Sioux City Railway Company. (Laws of Iowa, 1868,
Chap. 58.) Said act provided, by the 9th section thereof, that the Me-
Gregor and Sioux City Company should in the manner therein speci-
fied accept the grant as made by said act, within sixty days after its

.passage. It also required as a further condition,that said company

should procure and file with the Secretary of State a full and effectual
release and surrender of all elaim, right, or interest of the McGregor
‘Western Railroad Company, its successors, or assigns, in, or to any of
the lands granted by the act of May 12, 1864.

April 28, 1863, the McGregor Western Company assigned to the Me-
Gregor and Sioux City Company, and on the same day the latter com-
pany accepted the grant, at the same time protesting against certainre- .
strictions therein. The release required by the act of the legislature
was at the same time duly executed.

In the meantime the Sioux City and St. Paul company had, in July,
1867, filed its map of definite location of the line north and south from
the Minnesota State line to Sioux City, and it became apparent that
the line of the McGregor and Sioux City road as it had been located by
its predecessor, the McGregor Western Company, would not intersect
the north and south road, nor would it, if extended westward, intersect
said road in O’Brien county, as required by the granting act of 1864, for
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. the reason that the north and south road only crossed the county of
~O’Brien at its northwest corner.

Accordingly the General Land Office, on May 13, 1868, addressed a
letter to the governor of Iowa, which, after making reference to the line

" ofroad to See. 19, T. 95 N, R. 40 W, near the center of (’Brien county,
requested, in view of the adjustment of the grant, that the MecGregor
‘Western company be caused, at an early day, to file a properly authen-
ticated map, showing the true location of its line through Clay and
O’Brien counties to the point of intersection with the Sioux City and
St. Paul Railroad.

November 13, 1868, replying to a letter from D. C. Shepherd, Chief
Engineer of the MeGregor and Sioux City Company, proposing delay
until the following spring of the survey and location to be made under.-
the requirement above referred to, the General Land Office insisted that
the work be commenced immediately, in order that the grant might be
adjusted and the limits of the lands to be held as double minimum
fixed.

In January, 1869, the McGregor and S1oux City Company filed in the
General Land Ofﬁce a map showing the definite location of its road
through Clay county.

- February 4, 1869, the lands within the twenty miles of the line as
shown by said map were ordered withdrawn,

March 18, 1869, the MeGregor and Sioux City Company, by its Pres1
" dent, apphed to the General Land Office for permission to withdraw the

maps theretofore filed by said company and its predecessor, and to relo-
cate its road westward from a point near Algona in Kossuth county.

Said application was denied by the General Land Office, and by the

, Secretary on appeal (May 10, 1869), for the reason that after a road has -
been definitely located, the map thereof filed and accepted, and the
lands withdrawn, no specific authority is given for accepting another
location. :

September 2, 1869, a map showing the definite loeatlon of the Me-.
Gregor and Sloux Glty road from the west line of Clay county to the
point of intersection with the Sioux City and St. Paul road in Seec. 19,
T. 97 N., R. 42 W., O'Brien county, was filed in the General Land Ofﬁce,
and on March 15, 1870, the lands within twenty miles of the line as
shown by said map were ordered withdrawn.

In October, 1869, the name of the MeGregor and Sioux City Railway .
Company was changed to McGregor and Missouri River Railway Com-
pany, said change being duly certified by the Secretary of State.

December 5, 1870, the governor of Towa certified to the completion of
the road to Algona, a distance of 182.2 miles from McGregor.

March 15, 1876, the State by act of its legislature resumed the grant,
the MceGregor and Missouri River Company having failed to construet
its road west of Algona, but by the same act again conferred the grant
upon the same company, subject to certain conditions.

3269—voL 6——5
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Said company having failed to accept the grant made as above men-
tioned, the State by act of its legislature, approved February 27, 1878,
again resumed the grant and conferred the same upon the Chicago, Mil-
waukee and St. Paul Railway Company. This company accepted the
grant and completed-the road from Algona westward to point of in-
tersection with the Sioux QOity road, at Sheldon, in O’Brien county.
November 30, 1878, the governor of lowa certified to the completion of
the road from Algonain a westerly direction to the town of Sheldon, in
the county of O’Brien, which town is on the line of the Sioux City road.
He, at the same time, certified that the railroad thus construected “is
part ¢ of a railroad from a point at or near the foot of Main street, South
McGregor,’ in the State of Iowa, ‘in a westerly direction by the most
practicable route, on or near the forty-third parallel of north latitude,
to a point of intersection with a ‘road running from Sioux City to the
Minnesota State line, in the county of O’Brien, in said State,’ as con-
templated in said act of Congress, approved May 12, 1864.” He further
certified “that the whole of said last mentioned railroad is now com-
pleted and in ranning order.”

The question was then raised as to whether the road had been con-
structed on the line of definite location, and whether, if it had not been
80 constructed, the grant should be adjusted on the line of definite lo-
cation, or on the line of constructed road. The question as then pre-
sented seems to have had reference particularly to that portion of the

- road in Clay and O’Brien counties, the line of which was located in 1869,

notwithstanding there had been what parported to be a location in
1864. The question was raised not because of the new location, but be-
cause there appeared to be some deviation of the line of road as con-
structed from the line of definite location by the maps filed in 1869,

The question thus presented was by this Department submitted to the
Attorney General for his opinion. That officer, under date of February
2, 1880 (16 Op., 457), held that in contemplation of the statute the road
was to be constrncted upon the line of definite location, and therefore
whatever adjustment of the grant is made must be made according to
the line of definite location of the road ; that whether the road has been
constructed on the line of definite loeation is a matter for the Interior
Department to determine.

Concurring in this opinion, my predecessor, Secretary Schurz, by his
decision of April 9, 1980 (2 C. L. L., 793), held that in view of all the
circumstances, the identity of the road was not destroyed by the devia-
tions in construction from the located line, and that the State was en-
titled to patents for the granted lands. In other words, his decision
was that the construction was in substantial compliance with the law,
and that the State was entitled to patents for the granted lands. The
entire length of road from McGregor to Sheldon is about two hundred
and sixty-eight miles. Dedueting from this, forty-three miles, the
length of that portion of the road between McGregor and Calmar, on
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account of which there was a waiver of the benefits conferred by the

. grant, there remained two hundred and twenty-five miles of road con-

@

ceded to Le land grantroad, and on account of which lands were earned
and the grant became effective, provided it be held that the law was

- complied with in the matters of location and construction.

A full grant for 225 miles would be 1,440,000 acres; but it appears
that not nearly that amount of land was found available-—in fact that
the company did not get more'than one-fourth the quantity named.

There can, therefore, be no question here relative to excess in the case .
of this company, as there has been shown in the case of the Sioux City

Company.

~

So far as the application under consideration is concerned, it has
special reference to such of the 85,457.40 acres, patented to the State
for the benefit of the Sioux City company, and by the State withheld
from the company, as are within the conflicting limits of the two grants
in O’Brien county, and which have, under the decision of the supreme
court (117 U. 8., 406), been awarded to the Milwaukee Company.

It embraces none of the 26,017.33, which are also a part of said

85,457.40 acres, and which have been by the governor reconveyed to the -
United States.
" The claim of counsel for the applicants is that suit should be bronght
in the name of the United States to recover the legal titie to the lands
in said conflicting limits in O’Brien county, held or claimed by the Mil--
waukee Company, because:—

1. Its line of constructed road deﬁects from both lines of 1864c and
1869. -

2. It unlawfully abandoned the line of 1864, and without authority
made a new location in 1869, on which it could not earn any lands.

3. It failed and refused to make its entire line as required by law, on
the location of 1864, thence to Sheldon.

4. It has forfelted whatever right it may have had to the Iands in
controversy by the failure to construct and maintain as a land grant
road, that portion of the line from McGregor to Calmar.

The foregoing cover substantially the reasons assigned by counsel for
applicants, why a judicial forfeiture should be declared.

As to the first proposition, viz: that the lands should be forfeited,
because of deflection from the line of location, it seems sufficient to say
that, as has been indicated, the whole matter, with reference to deflec-
tion, was before this Department and was passed upon by my prede-
cessor, Secretary Schurz, in April, 1880 (2 C. L. L., 793).

He took the opinion of the Attorney General (16 Op., 457), who said
that slight deviations, “if made for the purpose of avoiding engineer-
ing obstaecles which could not otherwise be avoided without exagger-
ated expense, or to remedy defects in the original location—that such
deflections would not destroy the identity of the road constructed with
the road of definite location ”; also that “‘the question as to whether
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the road constructed is or is not the road as definitely located, is a ques-
tion for the Interior Department to determine..... and one which
maust largely be within the discretion of the Secretary.”

Conecurring in this view, the Secretary decided (2 C. L. L., 793), that
the road had been constructed substantially on, the line of definite loca-
tion. All the facts now here were then before the Secretary, and, as .
his decision indicates, were by him fully understood and considered.
There is no evidence of fraud or mistake.

I must therefore regard the question as res judicata, and must decline
to reopen the same.

The second charge is, that the company unlawfully abandoned the
line of 1864, and without authority made a new location in 1869, on
which it could not earn any lands. This charge is made because, not-
withstanding a map was filed in 1864 showing the line to a point near
the center of O’Brien county, a new and different location was made in
1869, westward from the east line of Clay county, upon which it is
‘claimed by the company the road was built. The claim of applicants
for suit is that there was no authority for this new location; that con-
sequently the road built thereon was constructed in accordance with
the law, and no lands were earned on account of said construction.

I do not think, under the circumstances, that this objection is well
founded. At the date of the loeation in 1864, the line of the Sioux
City road, with which this road was to make intersection in (’Brien
county, had not been located. Hence, it was then impossible to fix abso-
lutely and definitely the line of the Milwaukee road through said coun-
ties to the point of junetion, so as to conform to the act of Congress.

The line of 1864, in said counties, must therefore be regarded as a
preliminary one, open and indefinite until the line of the Sioux City
road should be established, with which it was, under the requirements
of the statute, to make a junction in O’Brien county. This seems to
have been the view of the land department when the location of 1369
was made, for it authorized, if it did not direct, that location.

Under date of May 13, 1868, Commissioner Wilson, in & letter to the
governor of Iowa, said that, “in view of adjusting the grants respect-
ively, it is desirable to have the true point of intersection in O’Brien
county in accordance with the statute.” In thesame letterherequested
that at an early day a map, properly authenticated, showing the true
location of the line through Clay and (’Brien counties, to the poing of
intersection with the Sioux City road, be filed.

In October, 1868, the Commissioner addressed a letter to D. ., Shep-
" hard, civil engineer in charge of the relocation, calling his attention to
the requirement of the act of 1864 relative to intersection with the Sioux
City road in O’Brien county, and furnishing him a diagram of the lo-
cated line to the east line of Clay county. On November 3, 1868, in re-
ply to a request from Mr. Shephard, for further instructiens, and to a
suggestion that the further survey of the line be delayed till the follow-
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ing spring, the Commissioner again wrote him, calling attention to the
requirements of the granting act as to the point of intersection, and de-.
clining to consent to a delay of the survey until spring.

‘When the controversy between the two railroads was before the
courts, the exact point here presented was in issue, and Judge Love
held that the location of 1869 was in accordance with the law. When .
the case came before the supreme court, the decision below was modi- -
fied in some particulars, but as to this point it was left nndisturbed.

" As the line of the Sioux (ity road only crossed the northwest corner

of O’Brien county, and then ran in a southerly direction through the
adjoining county on the west, the location of 1869 was clearly a neces-
sity in order to make the junction of the two roads in O’Brien county,
as required by the statute, and I can see no good reason for the con-
clusion that it was not made in accordance with law.
_ The third objection is that the company failed and refused to make
its entire line as required by law on the location of 1864, thence to Shel-
don. This objection has been practically disposed of in the consider-
ation of the preceding propositions, and need not here be further dis-
cussed, except to say that had the company at any time after 1864 made
@ location from the terminus of the line of 1864 to the point of junction
at Sheldon, the argument as presented by counsel would have been
just as applicable as it is to the present condition of affairs, and would
have amounted to an objection to any claim of title to the lands by the
company. Sueh loeation could not have been made in 1864, for the
reason that it was not then known, nor could it Le, that Sheldon would
be a point of junction.

The last proposition to be considered is, that the company has for-
feited whatever right it may have had to the lands in controversy by
the failure to construct and maintain as a land grant road that portion
of the line between McGregor and Calmar.

It has already been stated that the State of Iowa, by act of its legis-
lature, approved March.31, 1868, required that the McGregor Western
Company, for itself and its suecessors and assigns, should release and
waive all claim to any lands on account of the road then constructed,
which was the road from MeGregor to Calmar, a distance of about forty-
three miles. The claim is, that because of this waiver, that portion of
the Milwaunkee road between McGregor and Calmar isnot a land grant
road; that therefore a land grant road has not been constructed and
maintained from McGregor to a point of intersection with the Sioux
City road in O’Brien county, as required by the granting act, and con- -
sequently the company is not entitled to the lands in question.

The proposition that this section of forty-three miles of road is not
land grant road finds support in an opinion of the Attorney General,
rendered in 1871, to that effect (13 Op., 445), the question having been
referred to that officer by the Secretary of War, on the refusal of the
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Milwaukee company to make an abatement for the transportation over
the section of road mentioned of certain quartermaster’s stores.

I amn not without doubt as to the correctness of said holding by the
Attorney General, but in no view of the question raised do I see that
it affects the lunds in dispute in O’Brien county. Those lands are
claimed by the company on account of a portion of its road which it is
not denied was construeted and is maintained as a land grant road
with strict observance of the obligations relative to transportation.
Having determined that the portion of the road in (’Brien county was
constructed in compliance with the law, I must conclude, leaving out
of view the forty-three miles of road between McGregor and Calmar,
that the lands in question, in so far as they are now claimed by the
Milwankee company, havebeen earned byit. They have been awarded
to it under the decision of the supreme court (117 U. 8., 406), and most
of them have, under the decree of the court, been patented to the com-
pany by the State.

If, as was thought by the Attorney General, the forty-three miles at
the east end of the line is not land grant road, the fact remains that
the remaining two hundred and twenty-five miles of the road was con-
structed and is maintained as a land grant road, and it is on account of
the last mentioned portion of the road that those Iands are claimed. The
case would then be that the company had failed to complete and operate
as land grant road the entire line of road from MeGregor to Sheldon,
the point of junction with the Sioux City road.

In other words, it had only built as land grant road two hundred and
twenty-five miles on a total line of two hundred and sixty-eight miles.
In this view it is in the same position as the Sioux City company, which
built its road only to Le Mars, whereas the full line of grant was to
Sioux City.

It has already been held herein that, under the supreme court decis-
ion in Railroad ». Courtwright (21 Wall., 310), and Van Wyck v. Kne-
vals (106 U. 8., 360), said company has earned and is entitled to its
grant for the road constructed and certified in accordance with the
terms of the granting act.

For the same reasons the grant must be regarded as earned along
that portion of the Milwaukee road, constructed, certified and operated
as a land grant road. The company is therefore entitled to the lands
in question claimed by it and awarded to it under the decision of the
supreme court (supra). _

It may here be remarked that counsel claims that the patents issued
by the State to the Milwankee Company were without authority, and
are void because they had been patented to the State for the Sioux
Oity Company, and not for the Milwankee company. On this it is suf-
ficient to say that the conclusion of the supreme court was that the
patents to the State named the wrong beneficiary as to these lands,
and the court corrected that error by declaring the Milwaukee Com-
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pany the beneficiary and entitled to the lands in question, which the
State held by patent for the Sioux City Company.

The mandate of the highest court in the country, followed by a de- -
cree of the circuit court made pursuant thereto, I take it, furnished to
the governor ample authority for passing the evidence of title.

Finding, for the reasons herein given, that the Milwaukee Company
‘has earned and is entitled to all the lands in (’Brien county, which
have been decreed and partitioned to it under the decision of the supreme
court (supra), I must decline to request the institution of suit for the
recovery of title to any of said lands.

With reference to the Sioux City Company and its claims and rights,
I have, for the reasons assigned in the first part of this paper, eon-
cluded to request that suit be instituted in the name of the United
States with a view to having declared in the United States the title to
17,690:30 acres of land in odd numbered sections in O’Brien county,
Towa, claimed by the Sioux City Company, under the grant of 1864.

You will please complete the adjustment of the grant in aceordance
with the views herein expressed, and make demand in compliance with
the requirement of section two of the act of March 3, 1887 (24 Stat.,
b56), upon the St. Paul and Sioux City Railroad Company, and upon
the State of Iowa forthe relinguishment and reconveyance to the United
States of the 17,590.30 acres, above referred te, or such quantity as the
completed adjustment, in accordance with the principles herein enun-
ciated, may show to be wrongly held by the State under patents from
‘the United States.

If relinquishment and reconveyance be made, you will return the ease
to this- Department, with your report thereon, for further action; if
there be neglect or failure to so reconvey within ninety days afier de-
mand as aforesaid, you will promptly report the fact to this Depart-
ment and return the record, in order that the Attorney General may be
requested to institute suit for the recovery of the lands in question.

SCHOOL LANDS—SETTLEMENT BEFORE SURVEY.
TrOMAS E. WATgoN. (ON REVIEW.)

An act reserving lands to a territory for the benefit of schools is not a grant, but a
reservation in contemplation of a future grant, Congress retaining full control
and powers of disposition over such lands until the contemplated grant shall
take effect.

The Territorial authorities are not bound to make selectlon of indemnity in lieu of
lands oceupied by a seftler prior to survey, but may await the action of the sef-
tler, and if he fails to prove up, or abandons the claim, the right of the Terri-
tory to have the land held in reservation becomes absolute.

Indemnity selection, however, may be made as soon as it is ascertained that any of
the lands specifically reserved are covered by a settlement elaim existing prior fo
survey ; but by such selection the reservation of the basis is relinquished and the

. ‘land restored to entry.

The decision of October 5, 1885, (5 L. D., 169) recalled and revoked.
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Acting Secretary Muldrow to Oommissioner Sparks, July 29, 1887.

I have before me an informal motion asking a review and revocation
of departmental decision, dated October 5, 1885, in the case of Thomag
E. Watson, involving the SE. } of NW. %, E.{ of SW 1, and NW. £ of
SE. £ of Sec. 16, T.19 X,, R, 4 E., Spokane Falls, W&shmgton ’l‘errl
tory (6 L. D., 169.)

Reference to said decision shows it to have been a mere formal affirm-
ance of your office decision, dated August 12, 1884, the material facts
in the case being substantially as follows: The township plat was filed
in the local office April 2, 1875. On.the 6th of May, 1875, one Thomas
M. May filed pre-emption declaratory statement No.849 for the fracts
above specified, alleging settlement December 6, 1871; and on the 17th
of December, 1883, he refiled for the same traets. December 19, 1883,
Watson made homestead entry No. 3761 of these tracts, alleging settle-
ment some time in 1879, when he claims to have purchased the improve-
ments of May on said land.

Under date of July 24, 1884, the register reported the above facts in
the case to your office and asked instructions in the matter of Watson’s
entry. The said decision of Aungust 12, 1884, was a reply to the regis-
ter’s letter, and held the entry of Watson for cancellation, on the
ground—

That under the law a party settling upon unsurveyed land which
upon survey is found to be in a school section . . ... is the only per-

son who can defeat the reservation for school purposes, his right not
being transferable.

As already stated, the decision sought to be revoked affirmed that
ruling. Thereupon Watson’s entry was eanceled on the records of your
office January 16, 1886.

Watson, by his attorney, then, on the 21st of May following, filed in
the local office a relinquishment of his claim and interest in said lands,
accompanied by an application for the return of fees and commissions,
and the same was duly transmitted to your office. On the 26th of the
same month he filed another application—this one requesting a review
and revoeation of the departmental decision (supra), and requesting
further that his application for the return of fees and commissions and
his relinquishment aforesaid, be held in abeyance, pending a considera-
tion of his last application. This was also duly transmitted to your
office, and was forwarded to the Department along with the other
papers in the case May 10, 1887. In the meantime, it appears that
Division “M?” of your office, not knowing anything about the subse-
quent application of Watson, took up his application for the return of
fees and commissions, decided the same in his favor, and returned said
fees and commissions to him.

Strictly speaking the present motion is out of time, and might be
denied on that ground. This, however, is an ex parte case, and certain
equities enter into its consideration, which are urged to be sufficient to



DECISIONS RELATING TO THE PUBLIC LANDS, 73

make it an exceptional one. The real question in the case, too, is one
of considerable importance, one in which the government is interested
largely, and appears not to have been considered before in the light in

which it is now presented. '

It is claimed that Watson’s improvements are valuable and perma-
nent, amounting to considerably over $1,000 in value, that he is a man
sin extreme old age,” with no means aside from this land and his im-
provements aforesaid, and that the cancellation of his entry will work
a great and irreparable injury to him. '

It is urged by his attorney that his case comes within the ruling in .
the case of Christian P, Willingbeck (3 L. D., 383), the entry in which
was sent to the Board of Equitable Adjudieation for confirmation. . But
it is to be noted that the Willingbeck caseis no longer authority in the
Department, it having been overruled by the recent case of John Jo-
hansen (5 L. D., 408). The Johansen case also referred to the decision
complained of here, as being the * right interpretation of the law.” But
it is to be observed that the Johansen case and this case arise under
different statntes—the land in the Johansen case lies in Utah, and the
land in this case lies in Washington Territory. '

Your office suggests that there may be a material difference between
the act relating to school lands in Washington Territory and the gen-
eral acts relating to school lands in the other Territories of the United
States, and therefore the Johansen case may be correct in prineiple, so
far as it applies to the other Territories, and yet not applicable to a
cage involving settlement upon school lands in Washington Territory.

The act of March 2, 1853 (10 Stat., 172), establishing a territorial gov-
ernment for Washington Territory, provided:

That when the lands in said Territory shall be surveyed under the
_ direction of the government of the United States, preparatory to bring-
ing the same into market or otherwise disposing thereof, sections num-
bered sixteen and thirty-six in each township in said Territory shall be,
and the same are hereby, reserved for the purpose of being applied to
common schools in said Territory. And in all cases where said secticns
sixteen and thirty-six, or either or any of them, shall be occupied by
actual settlers prior to survey thereof, the County Commissioners of
the countiesin which said sections so occupied as aforesaid are situated,
be, and they are hereby, authorized to locate other lands to an equal
amount in sections, or fractional sections, as the case may be, within
thgéi{r respective counties, in lieu of said sections so occupied as afore-
said.

The general indemnity act approved February 26, 1859 (11 Stat., 385),
applicable to all the States and Territories, exeept Washington Terri-
tory, provides:

. That where settlements with a view to pre-emption have been made
‘before the survey of the lands in the field, which shall be found to have.

been made on sections sixteen and thirty-six, said sections shall be sub-
jeet to the pre-emption claim of such settler; and if they, or either of
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them, shall have been or shall be reserved or pledged for the use of
schools or eolleges in the State or Territory in which the lands lie, other
lands of like quantity are hereby appropriated in lieu of such as may
be patented by pre-emptors, ete.

This statute was incorporated in the Revised Statutes of 1874 as see-
tion 2275. The twentieth section of the organic act of Washington Ter-
ritory, above quoted, was carried into the Revised Statutes as section
1947. And the respective sections of the organic acts of the other Ter-

- ritories relating to the reservation of sections sixteen and thirty-six in
said Territories for school purposes were collected and carried into the
Revised Statutes as section 1946, which provides that:

Sections numbered sixteen and thirty-six in each township of the Ter-
ritory (naming them). . ... shall be reserved for the purpose of being ap-
plied to schools in the several Territories herein named, and in the States
and Territories hereafter to be erected out of the same.

‘While the act reserving the school sections in Washington Territory
differs in phiraseology from the general law relating to school landsin the
other Territories, and provides for the manner and by whom other see-
" tions may be reserved iu lieu of sections sixteen and thirty-six, where
either of said sections may be occupied by actual settlers prior to survey,
yet I think it is apparent that the main purpose and object of both acts
is to protect the inchoate right of a settler who went upon the land prior
to survey and is found in possession at the date of survey, and not for
the benefit of a settler who went upon the land after survey with fall
knowledge of the fact that the settlement is made upon lands reserved
to the Territory for sechool purposes.

The rights of a settler on school lands prior to survey are protected
because his settlement is made without notice that the land settled upon
and improved is within the specified sections, but a settler upon school
lands after survey has full notice of the identical lands reserved, and
there can be no reason or purpose in protecting such settlement against
the reservation for sehool purposes.

However, in view of the facts now presented by the record, I am of
the opinion that Watson’s right to the tract in dispute is not controlled
by the issues presented in your letter of May 10, 1887, but depends
solely upon the ground that at the date of his homestead entry it was
not in reservation, but was subject to entry under the general land
laws.

The township plat, embracing the tract in controversy, was filed in
the local office April 2,1875. On May 6, 1875, one Thomas M. May filed
declaratory statement for said tract, alleging settlement December 6,
1871, and refiled for the same December 17, 1883. September 2, 1880,
the county commissioners made selection as per list No. 1 of another
tract of land in lieu of the tract in controversy, upon the ground of
May’s settlement at and prior to the filing of the township plat.
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December 19, 1883, Watson made homestead enfry of the tract. Jan-
uary 21, 1884, May gave notice of his intention to make final proof,
to which Watson filed objections. May failing to appear at the hearing
ordered on the protest of Watson, he was declared in defaunlt and his
filing was eanceled August 12, 1884,

It appears also that on February 21, 1884, the selection made by the
county commissioners as indemnity in lien of the fract in controversy,
with others included in list No. 1, was canceled, “ for the want of proper
basis, the same being made as indemnity for certain alleged deficien-
cies in school sections, covered by pre-emption declaratory statements,
upon whicit no proof had been offered and which have expired by limi-
tation of law.”

From the foregoing, three uncontroverted facts appear, to wit: (1)
That at the date of the filing of the township plat the tract in contro-
versy was occupied by an actual settler, whose settlement existed prior
to the survey of the township, and whose declaratory statement was
filed within the time required by law. (2) That by reason of said set-
tlement the county commissioners by virtue of anthority conferred upon
them by the act of March 2, 1853, selected and located other land in
equal amount in lieu of the tract so occupied. (3) That subsequent to
said selection of indemnity land and prior to the cancellation thereof,
Watson made homestead entry of the indemnity basis. Hence, the
question arises: Was the land entered by Watson open public land at
the date of said entry, free from the reservation for school purposes? .

The act reserving lands to a territory for the benefit of schools not
being a grant, but simply a reservation in contemplation of a future
grant, Congress retains full control and power of disposition over such
lands, until the contemplated grant shall take effect. Hence, it-has
provided that under certain eircumstances the reservation for the ben-
efit of schools shall be transferred from the specific section reserved to
other lands as indemnity therefor.

The territorial authorities are not bound to make seleetion of indem=
nity lands in lien of lands within a sixteenth or thirty-sixth seection, oe-
cupied by an actual settler prior to survey, but may await the subse-
quent action of the settler, and if he fails to prove up or abandons his
claim, the right of the territory to have such lands held in reservation
would attach immediately upon the extinguishment of the claim of such
settler, and no right as against the territory can intervene by subse-
quent settlement, based upon the rights of a settler prior to survey, or
the purchase of improvements thereof, This‘is the principle recognized
in the case of Willingbeck (3 L. D., 383), and directly decided in the
case of Johansen (5 L. D., 408).

Nor are they prohibited from making selection of equivalent land, as
soon as it is determined that lands within the sections specifically re-
served are occupied by an actual settler, or required to await until the
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settler shall prove up his claim, but, on the eontrary, they are by the
very terms of the act expressly authorized to locate other lands ¢ in all
cases where said section sixteen and thirty-six, or either or any of them,
shall be occupied by actual settlers prior to survey thereof.” However,
having by virtue of the authority conferred by said act, exercised the
right of selection of equivalent lands in lieu of the lands within the six-
teenth or thirty-sixth sections, occupied by an actual settler prior to
survey, the reservation by the act of selection is transferred from the
basis to the indemnity, and by the same act the reservation of the basis
is relinquished and the land restored to entry.

This selection, with others, was canceled by the Commissioner Feb-'
ruary 21, 1884, upon the ground that May failed to make proof of his
clajims within the time required by law. But the right of selection did
not depend npon the subsequent action of May, but upon the ground
that at the date of the survey he was an actnal settler upon the land.
In furtherance of his right of settlement, he filed his declaratory state-
ment for said tract within the time required by law, and this filing was
of record, uncanceled, at the date of selection. The selection was there-
fore a valid appropriation and reservation of the tract for the purpases
contemplated by the act, and was 80 held in reservation and not sub-
ject to other disposal at the date of Watson’s entry of the basis upon
which such selection was made.

In the case of Agnes Earle (2 L. D., 626), an application to enter an
indemnity selection pending such selection was rejected. The appellant
claimed that the selection was improperly and illegally made and was
without effect. But the Secretary held, It is not here necessary to
consider that question, for the selections became an appropriation and
reservation of the tract, and solong as these continue the tracts are not
subject to other disposal.”

I am therefore of the opinion that the selection of indemnity lands in
lieu of the tract in controversy, being authorized by the act, was a valid
reservation of said tract for school purposes, and as the Territory could
not hold both the basis and the indemnity in reservation at the same
time and for the same purpose, the tract entered by Watson was at the
date of his entry subject to said entry and free from the reservation for
school purposes.

The decision of the Department of October 5, 1885, is recalled and
the order of cancellation therein directed is hereby revoked. You will
therefore re-instate Watson’s entry, and also re-instate the selection
made by the Territory September 12, 1880, as indemnity for the land
in controversy, unless other rights have intervened since said order of
cancellation of February 21, 1884, In that event, the Territory will be
allowed to select equivalent land in lieu thereof.
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RAILROAD GRANT—INDEMNITY WITHDRAWAL. *.

3

As obstructions in the way of bona fide settlement of the public domain should be re-
k moved as speedily as possible after the reasons which created them have ceased
to exist, indemnity withdrawals should not be maintained beyond a period suf-
ficient for the assertion of rights that may be properly claimed thereunder.
. \

Secretary Lamar to the President, May 20, 1887.

It appears from the records of the General Land Office that a large
number of land grant railroad companies have made indemnity selec-
tions to the full extent of their rights, under “their respective grants,
and that a number of others, while they have not selected the full quan-
tity, have selected all the lands within the indemnity limits of such
grants which arve subject to selection. Those which have selected the
full quantity, as shown by the records of this Department, are the Illi-
nois Central,in the State of Illinois; the Mobile and Ohio River, in the
State of Alabama ; the Pensacola and Atlantic and the Pensacola and
Georgia, in the State of Florida ; the Cedar Rapids and the Missouri
River and the Dubuque and Mississippi, in the State of Iowa; the
Sioux Oity and St. Paul, in the State of Iowa; the Marquette, Hough-
ton and Ontonagon, so far as that road has been constructed, and the
Wisconsin Farm Mortgage, in the State of Wisconsin; the St. Paul
and Sioux City and the Winona and St. Peter, in the State of Minne-
sota ; the St. Paul, Minneapolis and Manitoba Main Line, in the State
of Minnesota; the Missouri, Kansas and Texas, in the xtate of Kansas;
the Northern Pacifie, in Dakota; the Northern Pacific Main Line, in
‘Washington Territory ; and the Ooos Bay Wagon Road, in the State

of Oregon.
Those which have selected as far as there are lands subjeect to selec

tion, are the Alabama and Chattanooga, the Alabama and Florida and
the South and North Alabama, in the State of Alabama ; the Mobile
and Ohio River, and the Vicksburg and Meridian, in the State of Mis-

sissippi; the Florida and Alabama, and the Florida, Atlantic and Gulf
Central, in the State of Florida; the Vicksburg, Shreveport and Texas,
and the New Orleans and Pacific, in the State of Louisiana; the Bur-
lington and Missouri River, the Chicago, Rock Island and Paecific, and
the Chicago, Milwaukee and St. Paul, in the State of lowa; the Grand
Rapids and Indiana, the Jackson, Lansing and Saginaw, the Flint and
Pere Marquette and the Chicago and Northwestern, in the State of
Michigan ; the Chicago and Northwestern and the Chicago, St. Paul
and Omahsa, in the State of Wisconsin; the Minnesota Central, the
Southern Minnesota, the Hastings and Dakota, the Lake Superior and
Mississippi, the Brainerd Branch of the St. Paul, Minneapolis and Man-
" itoba, and the St. Vincent Extension, in the State of Minnesota; the
St. Joseph and Denver City,in the State of Kansas; the Northern Paci-
fie, in the State of Wisconsin; and the Northern Pacific, in the State of
Minnesota.
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The following table shows the date of withdrawal and the date of
definite location, or time when the right of selection accrued, for these
several roads. ’
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‘When right of se-
State. Name of Road. Date of Withdrawal. olreg‘:&no%cg;gg?é o
location.
2 1 Tlinois Central.
Ala........ Mobile & Ohio River ceveeceecaaciaanne Sept. 20, 1850 July 10, 1852
Alabama & Chattanooga . .| June 19, 1856 .| Nov. 29, 1858
Alabama & Florida .. ppeeereanannn. May 17, 1856 Sept. 18, 18566
May 30, 186
South & North Alabama ... ..oon. .. June 19, 1856 ccmeeonenrennn. { Tuly 26, 1871
Oct, — 1851
MigS.ann-n- Mobile & Ohio River.....coeeeveeueaa.. Sept. 20, 1850. ..o vueeienannn. { Nov, — 1851
Feb. — 1853
Vicksburg & Meridian Aug. 9,1856...cccaaiilll Sept. 19, 1857
July 16, 1856
Tia.oooenn. Florida & Alabama - .ceceeicunnnana... June 9, 1856.ccccnicne.nns {Ang. 13, 1856
May 6, 1857
Fla., Atlantic & Gulf Central ......... May 23, 1856..cceiuunnnn... Aug. 19, 1857
Pensacola & Atlantic .......... .| May 93, 1856 .onvronennnnnn May 10, 1858
Pensacola & Georgia......coeu... .| May 23 1856 e Ang.17, 1857
Lacceenn.. Vicksburg, Shreveport & Texas.. .| Oect. 22 1856, 0 uuieeianiannns Mech. 27, 1857
New Orleans Pacific. caae..ianiianna.s. Nov. 29, 1871t
Mch. 27, 1873 ..............
Oct. 15, 1883..ccnvouanean.. Mech. 19, 1883
ToWaeeuu...| Burlington & Missouri River.......... QOct. 20 1856 (0dd Sec.)..... Mlc;35724 or April 7,
June 2, 1865 (Even Sec.) ...| June 2, 1864
Chicago, Rock Island & Pacific ....... Oct. 20, 1856 (Odd Sec.) ....| Sept. 11, 1856
Jane 17, 1865 (Kven Sec.) ...| Jan. 11, 1870
Cedar Rapids & Mo, River............ Qct. 20, 1856 (Qdd See.)..... Qet. 81, 1856
June 12, 1875 (Bven Sec.) ...| Dee. 1, 1867
Dubuque and Pacific..c.vvweaninan. ..
Chicago, Milwankee & St. Paul ....... Sept. 12, 1864« -vvevienn..t. Aung. 30, 1864
Feb. 4, 1869.cccec.neeo ... Jan. 27, 1869
; Sept. 2, 1869
Sioux City & St.Paul . .cvenevaenena .. Aug, 26, 1867.cue cuenmanooon July 17, 1867
Mich ...... Grand Rapids & Indiana.............. June 13, 1856. ... cceaal .. Dee. 2, 1857
Oct. 28,1866, cnueecnoo..o. May 22, 1866
! Jackson, Lansing & Saginaw.......... Aug. 16, 1868. ... .......0 c..| Oct. 23, 1858
Flint and Pere Marquette. ....c..o.... June 13, 1856. .......c...o... Aug. 18, 1857 «
Chicago & Northwestern.............. June 16, 1865. ... o eoocaa... Nov. 13, 1857
Marquette, Houghton & Ontonagon...| Ap’l 24, 1860........... eee-.| Jan, 14, 1859
Apl 28 1865. ceeiaeeaenian Jan. 14, 1859
WiS vevnen. Chicago & Northwestern ............. Nov. 30 1857, e Nov. 30 1857
Nov. 30, 1857 . cniiciacaan. Jan. 8, 1863
Chicago, St. Panl, Minn, & Omaha..... TFob, 28, 1866. cucerareenno... Mech. 2, 1858
Feb., 28, 1866.....ccneeennen- July 17 1858
June 12, 1856 ccuee.cnennanns Sept. 7 1857
Feb. 5, 1866.c.c.cacmeiaaan. June 9. 1865
‘Wisconsin Farm Mortgage.
Mitl vennan Minnesota Central ........... .| Dec. 6,1867..cccuiencacnns Qct. 5, 1867
Southern Minnesota............ .| Mch. 30, 1858 Feb. 20, 1858
Avug, 23, 1866.. ..| Mch. 25, 1867
Ap'l 26, 1867.. | May 3, 1871
May 17, 1871 .
St. Paunl and Sioux City ...oeeeeen ... Mech, 21, 1858.. .| Feb, 20, 1858
Aug. 10, 1865..ccemiean.... May 12, 1864
Oct. 10, 1869 e oncaannn- July 7, 1866
‘Winona and St. Peter .......coaco oot Mch. 25, 1858, . ccceaemnnn .. July 29, 1858
Aug, 10, 1864. . ccuiiiiaaoa. Aug, 3 1864
July 10, 1865...ccuemueaaann. Moch. 3 1865
Aug. 15, 1867 cccenmannan.an. Feb. 23 1867
ApT 24, 1869.: Sept. 10, 1868
Hastings and Dakot@..ccuveernaennn... July 12, 1866.. .| June 26 1867
Ap’l 22, 1868.. .
Lake Superior & Mississippi.......... Nov., 2,1866...cenucacan-. Oct. 12, 1866
St. Paul, Minneapoelis and Manitoba, | Mch. 925, 1858 .- oomninannns Dec. 4, 1857
Main Line. July 10, 1865.ccceniaenan.. . Mch. 3, 1865
Aug. 14, 1868.-onmernoonos Aug. 5, 1868
Ap’l 12,1869................ May 10, 1869
Brainerd Branch ...l Mch. 25, 1858. cccceaann.n. Dec. 4, 1857
July 10, 1865. ... cevnnennnnn. Mech. 3, 1865
St, Vincent Extension.........oca..... Feb. 6,1872... ... Dee. 19, 1871
Kansg ...-.. Missouri, Kansas & Tezas cocooavnunn. Mch. 19, 1867...ccacevaaan.. Dec. 3, 1866
St. Joseph and Denver City --......... Ap'l 8 1870..ucuvecennnne.. Mech, 28, 1870
Wis venn.. Northern Pacific ..oovveeeenciinan.... June 20, 1883.....camaninan.. July 6, 1882
Oct, 20,1883 ... ccouieunan... I L
Jan. 5, 1888..cceececnnnnn.. ow
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‘When right of se-

State. Name of Road. Date of Withdrawal. Olregf:é’élo%egggi‘}m

location.

Nov. 21, 1871

Minn ...... Northern Pacific caemnes wnesennccannns Dec. 26, 1871
Jan. 5, 1883
June 18, 1883 .. .| July 6, 1882
Oct. 11,1883... .
Dak ......- Northern Pacific .cnveuveimnacacerann- Mch. 30, 1872... .| June1l, 1873
- e .| May 23, 1880 -
: oo Nov. 29, 1880
Wash...... Northern Pacifie, Main Line,
Kalamo to Tenino..co.oeeuaaaaa. Jan, 21, 1874 Sept. 13, 1873
’ Tenino to Tacoma. - ... ccuvennnnn. Nov. 12, 1874 .. --.| May 14, 1874
‘Wallula to Spokane Falls......... Nov. 13, 1880... .| Oct. 4 1880
Spokane Falls to Pend D’ Oreﬂle June 9, 1884... Aug, 30, 1881
Dec. 12, 1882

Pend D’Oreille to Montana.. - Sapt. 1, 1884
Yakima to Ainsworth. cew--.| Jan. 6, 1885..
Ainsworth to Swank Creek . .. Jan. 6, 1885...
Tacoma, East 25 miles ..... ..| Nov. 28, 1884._.
25 to 50 miles east .| Nov. 23, 1884...

.-.| Oct. 29, 1883

.| May 24, 1884
.| Mch. 26, 1884
.| Sept. 8, 1884

These withdrawals, as shown by this table, have beer running and
~ continned in operation for more than two years in the case of the Ains-
worth and Swank Oreek Railroad, to nearly thirty-seven years in that
of the Mobile and Ohio. .Under the rulings of this Department, no set-
tler can acquire any right under any of the general land laws to any
part of the publiec domain, so long as the same remains withdrawn by
order of the President, or by his authority. There seems now to be no
valid reason why these orders of withdrawal should not be revoked.
Obstructions in the way of bona fide settlement of the public domain
should be removed as speedily as possible after the reasons which
created them have ceased to exist. Believing that these railroad com-
panies have had ample time fo assert any rights they may have in re-
gard to indemnity to which they may be entitled, and that no unneces-
sary hardship can now result to them by restoring these lands to the
public domain for the benefit of settlers, it is my purpose, if it meets
your approval to take all necessary steps looking to the accomplishment
of that object. '
I suggest, in order to prevent action being taken which may result. in
hardship in any case, that thirty days notice be given, by publication
-in some leading newspaper in the locality of these respective roads,
notifying their managers of the purpose of this Department, in order
that they may show cause, if they can, by a certain day to be fixed in
such notice, why the proposition herein submitted should not be carried
into execution. i
Steps will be taken in reference to the indemnity lands of the other
land grant railroads with a view to the restoration of these lands to
settlement (allowing a given and reasonable time to make their selec-
tions), as soon as the Department is in possession of such information
as will enable it to act intelligently in making allowances to said com-
panies of indemnity lands in lieu of those lost in place.
Hitherto, as a rule, the Secretary of the Interior has acted by virtue
of his general authority, even in those cases in which the statute directs
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the performance of the duty by the President, in terms; the courts hav-
ing held that in such cases the act would be presumed to have been
done under the President’s direction. But in view of the importance
of the action herein proposed to be tuken in the exercise of authority
granted to you, I submit the matter for your consideration.
Approved, '
GROVER CLEVELAND,
President.

Rule returnable June 27, 1887, entered on certain railroad companies to show cause
why the lands heretofore withdrawn for indemnity purposes under the respective
grants to said companies should not be restored to the publiec domain,

DEPARTMENT OF THE INTERIOR,
Washington, May 23, 1887.

It appearing from the records of this Department that orders with-
drawing lands from settlement under the public land laws within the
indemnity limits of the following list of land grant railroads are still
existing, and that these several roads have either made selection of all
the lands to which they are respectively entitled, or have selected all
liable to such selection in lien of those lost in pldce within the limits of
their respective grants, viz:

} Name of road, and State or Territory. wi%(fsagﬁ
BTATE OF ALABAMA.
South & North Alabama .ceeae oveeaeeaannnas .. June 19, 1850

.1 *Sept. 20,1850
May 17,1856
June 19, 1856

Mobile & Ohio River..
Alabama & Florida ...
Alabama & Chattanooga ...

STATE OF FLORIDA,

Florida, Atlantic & Gulf Central May 23,1856
Pensacola & Atlantic ........... ...| May 23,1856
Pensacola & Georgia ... ... . s May 23,1856
Florida & AlQDAMA . vt cre ot e itcamm et ta et aaceecramneascmamanmananeaenan June 91856
Burlington & Missourd River ... oueom i e IJQIfIEe 2% }ggg
Chicago, Rocl Teland & PACHAS ..e v nuueeee s mmmeeeemmsemnncene e essnaeeannnnns %f%e ZE iégg’
. \ A ct. 20,
Cedar Ra.plds & MisSouri River. ..o vicenarsncamce s iaeremca e vae e eaas Fane 12,1875
Dubuque & Pacifie. ..o riemr i e el e
Chicago, Milwaukee & St. Paul.. %‘?{)‘3 12: iggg

Sioux City & St Patil. . vaacee caia e ciiie i ei e eddencdassenmaa e Aung. 26,1867
BN 10 E 0 11 7 i O
Missouri, Kangas & Texas cueueraneeceervusaermncecnrennenonnssonnnevan et irenemn- Mar. 19,1867
St. J086Ph & Denver Clby . cuernrerneein it ir e ieeree cinins smmn e aaeeneeenmbam s Apr. 81870

*The Mobile & Ohio, and Illinois Central Companies should not have been included within this rule
or the letter of May 20th, as the order of withdrawal made for the benefit of said companies had been
revoked, and said companies were included by mistake.

t Date of withdrawal of odd sections.

1 Date of withdrawal of even sections.
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Tenino to Tacoma .........
Wallula to Spokane Falls ..
Spokane Falls to Pend d'Or .
Pend d’Oreille to Montana «....cecvennnav.n
Yakima to Ainsworth. ... viiieennnnns
Ainsworth to Swank Creek ....ccaveneuan...
Tacoma, Kast 25 miles ... oeo it iiai e iacmee e teieaceciannn
25 to 50 miles east

' ) 3 . P Date of
Name of road, and State or Territory. withdrawal. -
STATE OF LOUISIANA.
Vicksbarg, Shreveport & BB - e e e meeem e m e et s e e e e an amn i n e n nns %ct. 22,1856,
ov. 29,1871
New Orleans Pacific. cacanvnaeeennn e e teee e mnetem e memn oo e amanammoas g Mar, 27,1873
Oct. 15,1883
STATE OF MICHIGAN.
Grand Rapids & INAIANR - «evancencoraceuaeamranmeareromnmsrameancamammscronnnrmrnse % gg;le %g’ %ggg
| TUit & PeTe MATQUEEES . -« cnneeeemensaeeeeaoem mmamm aaemamaean scmean e eoneennenans June 13, 1856
Jackson, Lansing & Saginaw. coaee. eecntiiamnmieeoracieciiiacn e s Aug. 16,1858
“Marquette, Houghton & OntOMREON . .axun +acnoe iamranccamma raranseencnnnsomannsennes g jgi gg’ }ggg
Cliicago & NOrthWeSterNl . cauae ccvemiaerrmonmsaaacsmecanne iammmmenranaeasmmemraamneaaneon June 16, 1865
- . BTATE OF MINNESOTA.
Mar. 30, 1858
Southern Minnesota ....ceeeeeeceircuueeaornmacneconan.an seevemmmmammameaanaenaans j;{’r gg’ %ggg
{| May 17,1871
Mar. 21,1858
St. Paul & SIous CibiF.neerrareeimnsnsianamesemramerneeacaccacasccaoacaccecsomarons % gutg ig, iggg
|' Mar. 95, 1858
. | Aug. 10,1864
WInona & St. Peter. .o n i cai s ceiiaccaciceiani ot samamt s e aananarmenenanmas 4| July 10,1865
l Aug,. 15, 1867
Apr. 24,1869
I }hfr' %5, 1358
. N s . : nuly 10, 1865
St. Paul, Minneapolis & Manitoba, Main Line...cceueciireiiamenianiiiiiccncnanane. 1 j;]g i ;: %gqg
] A 0
. ) . Mar. 25,1858
Brainard Branch......ocuveeiic e oiiiiai i iiranececane e aaanana . { July 10. 1865
Hastings & Dakots, ... e e eaeenesememmeaeeeamanoeenaeoemainamas {
Lake Superior & Mississippi. -
‘Minnesota Central ....oeeeeeioneneaaan .
Northern Pacifie. ..o emiamis oo aae et eneeamacevennaaesanmasaecarmsaiaaanneanas
fst. Vincent ExXtOnsion . cou. o veieicaeaeaiaiice ihamemceasiaancaacaiaiaanaans
STATE OF MISSISSIPPI.
Mobile & Ohio RIVeT . cem it iniiieae i eeeteacacccecawsansacacaraceasucrnsnnnnas Sept. 20, 1850
Vickaburg & Meridian. - .. oo.oo e iiom et aaameca i enaam e riam e mecaraaraaas Aug. 9,1856
BTATE OF WISCONSIN,
» Chicago & Northwestern #.....caeermermecinerennancanaaa.s O g gg:‘ gg’ %gg;
. . k3
) (| Feb. 281866
‘Chicago, S5t Paul, Minneapolis & Omaha «eeeve e mioiioam i iaicnaiiiniacmmans };ﬁg‘e %g,’ %ggg
5, 1866
‘Wisconsin Farm Mortgage e Geean
coe 20,1883
Northern Pacific,...coovmavumaaaaaos e i m e e meda ot aaamemeassametamsaeaaamannos 20, 1883
) 5, 1883
. Mar. 30,1872
Northern Pacific. - aeiuee et e % Mar. 30,1872
_— . Mar. 30,1872
Northern Pacifie. Main Line: ) : N
Xalama to Tenino ... Jan. 21,1874

Nov. 12,1874
Nov. 13,1880
June 9,1884.
S-pt. 1,184
Jan. 6,1885
Jan. 6,1885
Nov. 28,1884
Nov. 28,1884

3269—vorL 6——6
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And it now appearing from said records that there is no sufficient
reason for longer continuing in force the said several orders of with-
drawal, now, rule is hereby entered on the said several land grant rail-
road companies to show cause on or before the 27th day of June, 1887,
why the said several orders of withdrawal from settlement of the lands.
within the indemnity limits of their several roads should not be revoked,
and-the lands therein embraced restored to settlement.

Returnable before the Secretary of the Interior on the 27th day of -

June, 1887, at 10 o’clock, a. m.
L. Q. C. LAMAR,
Secretary..

Rule returnable June 28,.1887, entered on certain railroad companies to show cause:

why the lands heretofore withdrawn for indewnity purposes under the grants to -

said companies should not be restored to the public domain.

DEPARTMENT OF THE INTERIOR,
Washington, May 23, 1887.

It appearingfrom the records of this Department that orders withdraw-
ing lands from settlement under the public land laws within the indem-
nity 1imits of the following list of lund grantrailroads are still existing,
and that these severalroadshavenotinformed this Department to what
extent they are entitled to lands within such indemnity limits by reason
of those lost in place of their respective grants, and that ample time has
been given them to assert their rightsin this behalf, namely :

. . Date of
Name of road, and State or Territory. withdrawal,
STATE OF ALABAMA.
Coosa & Tenmessee ..o ooet e it et e e e June 19, 1856
Selma, {ome & Dalton .. . June 19, 1856-
Mobile & GIrard «oueee oot e e e e rain e June 19, 1856

STATE OF ARKANSAS.

St. Louis, Tron Mountain & SoUthern aue . oo i i i aaccccae e e naaan

STATE OF CALIFORNIA.

L ‘ Oct. 29, 1867

[BFNVE0) 6 (RETPA S o1 o Py RN RN { Sept. 6,1871
Fob. 18,1885

Southern Pacifie, Main Line ....ccveomee it i i iiiiec i e i cinaaae v May —, 1867
Branch Line . oo cn e et e e i tn e ene e ranes May 10; 1871

torida Railway & Navigation. ceumenccmaaeunnomn Sept. 6,1856
STATE OF MICHIGAN.

‘Marquette, Houghton & Ontonagon ....... .. ooiiiiiieia ittt ireeemeaeans Apr. 24, 1860
STATE OF MISSISSIPPL ‘

GUIE S SHAP TSIANA « v ee e e e e ee oo ee eere e em e e e e eee e e e e oeeee meaene e Aug. 9,1856

STATE OF MISSOURIL

St. Louis, Tron Mountain and Southern..........cc.c....
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Date of

Name of road, and State and Territory. withdrawal

STATE OF OREGON,

Northern Pacific. comomeveoo o e oo aeiaieca i eecasaisennantecnasaceamneensaonaeanas { ?;F' 13’%352

. . 8
{| Jan. 31,1870
l Apr. 7,1870
July 12,1870
) I Mar. 31,1871
. July 5, 1883
Oregon & California .......... S e July 51883
July  5,1883
Sept. 3,1883
Oct, 27, 1883
Qct. 27,1883
i Dec. 19,1884
Oregon Cenfral Wagon Boad . ... eemun i i ciiiier ot ccemn e { }duﬁ, 2?’ ig%

Dalles Military Wagon ROAD e - v e ie ecnnmccccncccrsacrannramecreans mnn e tmame e Dec. 14,1871
ABIATHC & PACIEC. -+ v o eeercmeeieomeeeaeeemmmae e eeeneemnaemmnmeennnmanmsanesannnnenans May 17,1872

Northern Pacific.......coouaus g R Apr. 15, 18"72

(| Sept. 29,1883
Cet.  8,1883
June 8§, 1883
June 9,1883
Nov. 10,1883
June 8 1883
June '9,1883
: July 38,1883

~ Sept. 25,1884
- [{ Feb. 20,1885

NOTEREIT PAGIAC . - e e o e eme e eemmma eamm e e mmmmn s ma s smm e sk s mm e e mmm e mmmeansenns

AtIANtIc & PACH I« omun e et oo iee i amt e cmr e cesrmmee e eieeccaaccr et anraaeenn .| May 8,1872

Jan. 21,1874
Nov. 12,1874
Nov. 13,1880
: June 91884

NOTthern Pacific - cuvecueieaaee e i eraceic crretore s caeunmm e e e Sept. 1,1884
* . Jan. 6,1885

Jan, 6,1885
Nov. 28,1884
L| Nov. 28, 1884

And it now appearing that no sufficient reason exists for longer con-
tinuing in force said several orders of withdrawal, or that a time certain
should be fixed within which the rights of these several roads should
be asserted and that lands to which said railroad companies are not
entitled in said indemnity limits should be restored to settlement, now,
rule is hereby entered on said several railroad companies to show cause
on or before the 28th day of June, 1887, why said several orders of
withdrawal shounld not be revoked, or such other action taken as shall
speedily restore such lands to the public domain for settlement. ’

Returnable before the Secretary of the Interior on the 28th day of
June, 1887, at 10 o’clock, a. m.-

' : . L. Q. C. LAMAR
Secretary.
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Not1E.—Under the foregoing rules to show cause, etc., the following
companies filed answer: Alabama and Chattanooga R. R. Co., Atlantic
and Pacific R. R. Co., California and Oregon Land Company, Califor-
nia and Oregon R. R. Co., consolidated with the Central Pacific R.R.
Co., Chicago, St. Panl, Minneapolis and Omaha Ry. Co., Dalles Military
Road Co., Flint and Pere Marquette R.R. Co., Florida Railway and
Navigation Co., Gulf and Ship Island R. R. Co., Hastings and Dakota
Ry. Co., Marquette, Honghton and Ontonagon R. R. Co.; Missouri, Kan-
sas and Texas Ry. Co., Mobile aud Girard Railroad Co., New Orleans,
Baton Rouge and Vicksburg R. R. Co., New Orleans Pacific R. R. Co.,
Northern Pacific R. R. Co., Oregon and California R. R. Co., Oregon
Central Wagon Road Co., Pensacola and Atlantic R. R. Co., St. Louis,
Iron Mountain, and Southern Ry. Co., St. Panl and Duluth R. R. Co.,
St. Paunl and Northern Pacific Ry. Co., St. Paul, Minneapolis and Man-
itoba Ry. Co., St. Paul and Sioux City R. R. Cv., Sioux City and St. Paul
R.R.Co., Southern Pacific R. R. Co., Tennessee and Coosa R. R. Co.,
Vieksburg and Meridian R. R. Co., Vieksburg, Shreveport and Pacifie
R. R. Co., Winona and St. Peter R. R. Co., Wisconsin Central R. R. Co.,
Wisconsin Farm Mortgage Co-

RAILROAD GRANT—INDEMNITY WITHDRAWAL—RULE OF MAY 23, 1887.
ATLANTIC AND Pacrri¢ R. R. Co.

The act of July 27, 1866, is both a legislative grant and a contract, but as the grant
was not one of quantity, and the right to seleet indemnity was confined within
eertain limits, unprotected by legislative withdrawal, there is no violasion of the
eontract, on the part of the government, though the company may not get the ~
fall amount of the sections within the primary limits, and fails to make up the
deficiency within the secondary limits, such contingency being plainly contem-
plated by the granting act, and the company having made its contract subject

~ thereto.

Waiving the question as to whether said act took from the Secretary all anthority to
withdraw the lands within the indemnity limits from settlement, it is manifest
that said act gaveno special authority or direction to the Executive to withdraw
said lands; that such withdrawal, when made, was done by virtue of the general
authority over such matters possessed by the Secretary of the Interior, and in the
exercise of his discretion, and by the same authority may be revoked; and that,
were the withdrawal vacated no law would be violated or eontract broken.

Though the act directed the necessary survey, the Depariment has no authority to
order the same except on due appropriation of money by Congress to cover the
cost thereof, and the grant was made and accepted subject to such eondition.
There is no law that anthorizes the Land Department to accept or use a deposit
advanced by the company to cover the cost of survey.

The indemnity withdrawal made for the benefit of the company is revoked on the
ground that such action is required by a sound public policy with respect to set-
tlewent rights on the public domain, and is not in violation of either law or
equity. The company having failed to keep its contract in the matter of com-’
mencing and completing the construction of its road should not be heard to ob-
ject to such order of revocation.
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Secretary Lamar to Commissioner Sparks, August 13, 1887,

I have counsidered the showing made hy the Atlantic and Pacific
Railroad Company,in response to the rule of May 23, 1887, to show
cause why the withdrawal of the lands within its indemnity limits -
should not be revoited, and said lands thrown open to settlement. .

The answer of the company eovers only that portion of said road
west of the State of Missouri, it being asserted that the portion con-
structed within said State has by foreclosure sale passed into other
hands.

- The answer asserts that from its junction at Isleta, New Mexico with
the Atchison, Topeka and Santa Fé Railroad, five hundred and sixty-
five miles of road westward, to the Arizona line, have been construected, .-
and accepted by the President, in accordance with the provisions of the
granting act; whereby the company earned the lands opposite said
road, and also the right to select indemnity for such as were, at the date
of definite location, * granted, sold, reserved, occupied by homestead
settlers, or pre-empted, or otherwise disposed of;” that opportunity
for selection of either place or indemnity lands was not afforded by
reason of the failure of the government to make survey of the lands in
question ; that to remedy this situation the company offered to deposit
the necessary funds to pay for making the surveys; but such offer was
declined by your office ; that afterwards, on September 3, 1885, the com-
pany presented to the register and receiver of each land district wherein
any such lands were situated, a ¢ broad application to select all the odd
sections, both surveyed and unsurveyed, within its indemnity belt,”
which application was accompanied by astatement showing that, if the

. .company were given every odd section, there would yet be a deficiency
of over one million of acres on its constructed line; and at the same
time offer was made to pay all fees and cost of surveys, ete. This ap-.
plication was also denied.

- The company further alleges that, during June, 1837, selections were

. made of all surveyed indemnity land opposite its constructed line,
proper bases being shown for said selections, and the same were ac-
" cepted by the local officers; thatat the same time application was made .
for all the unsurveyed indemnity lands, attempting to give a proximate
* . description thereof by protracting section, town, and range lines on
the maps of withdrawal; specifying also the basis for the indemnity
claim. These applications were also rejected.

- It is also asserted that the area of the grant opposite the constructed

road in New Mexico and Arizona is 14,473,766 acres ; that the loss in

- said area, by private grauts and reservations, is 3,310,836 acres, the

- losses by pre emption, homestead claims, or minerals, not being ascer-

. tainable even by approximation; to meet which loss it is asserted there
\ s only available some two millions of acres within the indemnity belt.
| * On this asserted state of facts it is insisted that the company is en-

titled to indemnity lands; that there has been no want of proper dili-
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gence on its p&et in the assertion of its claim thereto; that the delay
and difficulty bas arisen entirely from the failure of the United States
to make the necessary surveys and adjust private land claims within
said limits, and that a revocation of the indemnity withdrawals under

these eircumstances wouald be a gross violation of the vontract between
" the government and the road,

It is not necessary at present to inquire into the accuracy of the
matters of fact stated in said answer. As to the rights of the company
under the law, conceding the alleged facts to be true, it is proper I
should express an opinion and make known to you my judgment. '

It is not to be denied that the act of July 27, 1866, (14 Stat., 292),
incorporating the Atlantic and Pacific Railroad Company, and granting
to it certain lands, is both a legislative grant and a contract. This
being so, and said contract being now set up by the company as a bar
to the right of the executive to revoke existing indemnity wirhdrawals,
it is proper to examine said act, and see exactly what the contract was.

The third section of the act grants to the company ten odd numbered
sections of land, on each side of the line of its road passing through
the States, and twenty sections, where the road passes through the Ter-
ritories; and also provides that indemnity for the lands lost within the
granted limits by reason of the causes stated in said act may be selected
from the odd-numbered sections within the furtb er limits of ten miles.
Section 6 provides—

That the President of the United States shall cause the lands to be
surveyed for forty miles in width on both sides of the entire line of
said road after the general route shall be fixed, and as fast as may be
required by the construction of said railroad; and the odd-numbered
sections of land hereby granted shall not be liable to sale or entry or

pre-emption before or after they are surveyed except by said ecompany
as provided in this act;

but the provisions of the homestead and pre-emption laws are extended

¢ to all other lands on the line of said road, when surveyed excepting-

those hereby granted to said company.”

Now here was a grant to the free, alternate odd-numbered seetions
to be found within twenty miles on each side of theroad in the States,
and within forty miles in the Territories; with the right to take the
free odd-numbered sections found within a further limit of ten miles,
as indemnity for lands lost in the granted limits. The order was for
the survey of the lands ¢ for forty miles in width” or only to the ex-
tent of the granted limits in the Territories, and ten miles beyond the
granted and indemnity limits in the States.

While surveys were to be made to this extent, the withdrawal of
lands ¢ after the general route shall be fixed ” ¢ from sale or entry, or
pre-emption before or after survey?” only related to ¢ the odd sections
hereby granted.” 'This plain statement shows that the contract of the
government was to give the stated quantity of land if it could be found
free within the granted limits: and for the purpose of securing as far

B
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as possible the full fruition of the grzmt to the company, the act, cre-
ating alike the grant and the contract, made a legislative Wlthdrawal
of the lands within the granted limits as soon as they should be mdl-
eated by the map of general route.

‘As to the lands within the indemnity limits, the contract was based
upon two contingencies ; that of losing lands within the granted limits,
and being able to find sufficient to indemnify the company among the
odd-numbered sections within a further limit of ten miles. Here the
interest of the company was s0 remote and contingent, being a mere
potentiality, and not a graxt, that Congress declined to order with-
drawal for the benefit of the same, or even a survey within the terri-
tories.

It is apparent from the granting clanse of said act that the grant
was not one of quantity, but for a certain number of sections in place;
and if not t‘,here, then it gave the privilege of looking for the deficiency
in restricted limits. Had Congress intended the company should ab-
solutely have the full quantity of land designated, it would not have
restricted the right to select to the odd sections within ten miles, but
would have placed no lateral limit upon the right of selection, as in the
case of the Burlington and Missouri River Railroad (98 U. 8., 334).
Therefore if the company does not get the full amount of the sectlons
within the primary limits and fails to make np its losses in the second-
ary limits, there is no violation of contract anywhere, that I can see;
but only the happening of a contingency plainly contemplated by the
granting act, subject to which the company made its contract.

Were I called upon to treat as an original proposition the question as

-0 the legal authority of the Secretary to withdraw from the operation

of the settlement laws lands within the indemnity limits of said grant,
1 should at least have such doubts of the existence of any such author-
ity as to have restrained me of its exercise. 1t would seem that the
véry words of the act, ¢ the odd-numbered sections of land hereby
granted shall ot be liable to sale or entry or pre-emption before or
after they are surveyed, except by said company, as provided in this
act,” of themselves indicate most clearly the legislative will that there

_should not-be withdrawn for the benefit of said company from sale or

entry any other lands, except .the odd-numbered sections within the
granted limits, as expressly designated in the act. But when the pro-
vision following this, in the very same sentence is considered—¢ but -
the ‘provisions of the act of September, 1841, granting pre- -emption
rights, and the acts amendatory thereof, and of the act entitled ¢ an
act to secure homesteads to actual settlers upon the public domain,”

_approved May 20, 1862, shall be and the same are hereby extended to

all other lands on the line of said road when surveyed, excepting those
hereby granted to said company”—it is difficult to resist the conclu-
sion that Congress intended that ‘“all other lands excepting those

_hereby granfed to said company ” shall be open to settlement undex
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the pre-emption and homestead laws, and to prohibit the exercise of
any discretion in the executive in the matter of determining what lands
shall or shall nof be withdrawn.

- Waiving all question as to whether or not said granting act took from
the Secretary all authority to withdraw said indemnity limits from sét-
tlement, it is manifest that the said act gave no special authority or
direction to the executive to withdraw said lands; and when such with-
drawal was made it was done by virtue of the general authority over
such matters possessed by the Seeretary of the Interior, and in the ex-
ercise of his diseretion; so that, were the withdrawal to be revoked, no
law would be violated, no contract broken. The company would be
placed exactly in the position which the law gave it, and deprived of
no rights acquired therennder. It would yet have its right to select in-
demnity for Jost lands, but in so doing it would have noadvantage over
the settler, as it now has in contravention of the policy of the govern-
ment in denial of the rights unquestionably conferred upon settlers by
the land laws of the country, apparently specially protected by the pro-
visions of tie granting act under consideration.

Having examined the act of Congress and ascertained just what grant
or contract was made, I turn to the assertion that no proper opportunity
has been afforded the company to identify or select either granted or
indem=ity lands along a large part of its line, because of the failure of
the government to make the necessary surveys. On the mere state-
ment of this position, eonceding its truth, it would seem that a revoca-
tion of the withdrawal as to the unsurveyed lands would be an act of
great injustice on the part of the executive, especially as the company
alleges that it offered (and the fact is conceded) to advance and deposif
a sufficient sum of monsgy to cover the cost of said surveys, which offer
was declined by the Land Office.

1In relation to this offer to deposit the cost of survey, I have to say
that I know of no law that authorizes the officers of the land depart-
ment to acecept or use such deposit of money for the purpose named.
There are laws which authorize special deposits for the purpose of mak-
ing surveys at the instance of settlers, and also laws relating to the
surveys of private grants. But there is no law thai I have found which
authorizes such deposits for the purpose of surveying lands within rail-
road limits,

The law, which it is claimed, authorizes the acceplance of the com-
pany’s offer, is the act of July 31, 1876, (19 Stats. 121), relating to sur-
veys of public lands. This act says:

That before any land granted to any railroad by the United States,
shall be conveyed to such company, * * #* {here shall be first paid
into the Treasury of the United States the cost of surveying, selecting
and conveying the same, by said company or persons in interest.

Under this lIaw the proper officers of the government have authority to
receive from the company such sums as would cover the expenses spoken
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of, but I donot construe it so as to anthorize a deposit in advance, of an
estimated sum for the purpose of making a survey of the railroad lands
and which deposit instead of being paid into the Treasury, as thelaw
says, is to be retained by the Commissioner and used as he may think
best. It is clear that the payment required by the act is only the re-
imbursement to the government of the expense of surveying, ete., of
snch lands as the company may be entitled to. The company is only
entitled to the alternate odd numbered sections within the limits fixed,
and, if it were to get all these, it wounld get but one-half of the lands
which must necessarily be surveyed along its line; and for this half
only does the law exact payment and anthorize the receipt of money by
its officers. 1f the officers of the Land Department were to acecept a
deposit from the company in advance, and devote it to surveying rail-
road lands, money would still be necessary to pay for the survey of the
other half'of the lands, foritis utterly impossible to survey the odd sec-
tions without surveying those bearing even numbers.

The proposal of the company to furnish enough money to cover the
whole expense of a survey, and let it stand as a deposit for fature ad-
justment,—in other words, to lend the Commissioner of the General
Land Office a sum of money which the law did not authorize him to
borrow, in order to do that which the law-making power had omitted
to do, but which the eompany wanted done,—was very properly de-
~ clined (See 9 C. L. O,, 99 ,) and his action was approved by this Depart-

ment. -
* The matter of approplmtlng money to make public surveysis one en-
tirely within the province of Cougress, and, if on a failure to make,
what the Commissioner might think was an adequate appropriation,
that officer should borrow a sum of money in order to do that which-he’
thought ought to be done, he would not only be acting outside of the
sz, but in actual violation of its express provisions.
* When this grant was made to the Atlantic and Pacific Railroad Com-
pany, it is true, the act directed the survey of the granted limits in the
territories, and ten miles beyond both granted and indemnity limits in
the States, but the grantees well knew that sueh surveys could only be
commenced and completed when a proper appropriation was made by
Congress; and subject to the convenience of Congress and the contin-
gency of that appropriation, the grant'was accepted. The right toorder-
such surveys is entirely beyond the power of the executive, who can
~ only administer the laws as enacted, and who can only expend as di-
rected such money as has been duly appropriated, having no authority -
to draw such money from any other source.

The attention of Congress has been repeatedly called to the subject
of these surveys, but in the exercise of its wisdom it has not thought
proper to make such appropriations as were suggested, and the matter
remains exactly where it was when the grant was made.



90 DECISIONS RELATING TO THE PUBLIC LANDS.

This Department, charged with the administration of the land laws,
acted with the utmost, if not questionable, liberality when it withdrew
the land in the indemnity belt—a liberality which Congress declined to
-exhibit. This liberality was further shown by the fact that the indem-
nity lands were withdrawn long before a mile of road was built, and
<continued withdrawn long after the time prescribed by law for its con-
struction had expired ; and more than liberality is shown, in that, dur-
ing the period of said withdrawals, the company is allowed to present
and have approved by the local officers its list of selections without
giving public notice of any kind ; whilst the pre-emption or homestead
settler, though his residence upon and cultivation of his land has been
open and notorious for years, is compelled to give thirty days’ notice by
advertisement and posting, before he is allowed to show by proof a right
to his heme, so that any one interested may appear and protest on the
day named against said proof, or contest his right. And the Depart-
ment is not now to be charged with injustice or illiberality because it
does not propose to keep in perpetual reservation a territory of such
vast extent as was withdrawn for the benefit of this road.

Criticjsm upon the alleged shortecomings of the governmentwith re-
spect to this grant come with an ill grace from this company. The
people, svhom the government represents, had some rights under the
grant, as well as the company. That act was not passed and that con-
tract made for the sole benefit of the company. Mutnality in benefit was
expected and intended, and mutual obligations were entered into; and
equity and good conscience wonld require of both parties a faithful ob-
servance of these obligations.

The Atlantic and Pacific Company proposed to build a rail road from
Springfield, Missouri, thence to the western boundary of the State;
thence to & point on the Canadian river; thence to the town of Albu-
querque, in New Mexico, thence to the head waters of the Colorado
Chiquito; thence along the thirty fifth paralel of latitude to the Colo-
rado river; thence to the Pacific Ocean. The government was asked
to make a grant of land to aid in the construction of this proposed
road. This was done in a most liberal manner; but it was provided by
the 8th section of the granting act:

That each and every grant, right ‘aud privilege he1e1n are so made
and given toand accepted by said Atlantic and Pacific Rail Road Com-
pany upon and subject to the following conditions, namely: That the
said company shall commence the work on said road within two years
from the approval of this act by the President, and shall complete not
less than fifty miles per year after the second year, and shall construct,
equip, furnish and eomplete the main lineof the whole road by the fourth
day of July, anno Domini 1878,

Did the company comply with this clear and specific contract? Did
it commence the coustruction of its road in the two years named? Did
it prosecute the work as required? Did it complete its main line at the
time named ? In fact has it yet completed the main line?
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If at the time this company applied for its grant, it had stated its ‘
purpose was to build the proposed road, or so much of it as it might
desire, from time to time, and in such fragments, or to and from soch
points as pleased its management, and that the government should
withdraw from entry and settlement along its whole line all the land in
both granted and indemnity limits, and keep such lands in a state of
indefinite withdrawal to wait the pleasure or convenience of the com-
pany, is it believed for a moment that Congress would have listened to
the application for a grant? Yet this is exactly what the company now
" insists Congress has done; with the further assertion that though the
company may violate every specification of its contract, the govern-
ment is bound in equity, not only to carry out the e¢onfract on its side
but to guarantee to it a monopoly for an indefinite period of a vast part
of the public domain ‘not contemplated by the grant. I do not 50 un- .
derstand either the law or the equity of the case.

On a full consideration of the whole subject I conclude that the with- = '

drawal for indemnity purposes if permissible under the law was solely .
- by virtue of executive authority, and may be revoked by the same au-
thority ; that such revocation would not be a violation of either law or .
equity, and that said lands having been so long withheld for the bene-
fit of the company, the time has arrived when public policy and justice
demand the withdrawal should be revoked and some regard had for
- the rights of those seeking and needing homes on the public domain.

" Xf Ihad any doubt I wounld be confirmed in this course by what may
be regarded as a distinet recognition by Congress of ‘the correctness of
its policy, to be found in Section 3, of the Act of April 21, 1876 (19 Stats .
35) where iy is said: v

That all such pre-emption and homestead entries, which may have
been made by the permission of the Land Department, or in pursuance
of the rules and instructions thereof, within the limits of any land grant
atb a time subsequent to the expiration of such grants, shall be desmed

valid ; and a compliance with the laws and the making of the proof re-
qu]red shall eutitle the holder of such claim to a patent.

I therefore direet that all lands under withdrawals heretofore mdde

and held for indemnity purposes under the grant to the Atlantic and .

Pacific Railroad Company be restored to the public domain and opened
to settlement under the general land laws, except such lands as may
be covered by approved selections; provided the restoration shall not
affect rights acquired within the primary or granted limits of any other
. congressional grant. As to the lands covered by unapproved selections
+ applications to make filings and entries thereon may be received, noted
_and held subject to-the claim of the eompany, of which claim the appli-
cant must be distinetly informed, and memoranda thereof entered upon
" his papers.. Whenever such application to file or enter is preséented,
alleging upon sufficient prima facie showing that the land is from any
cause not subject to the company’s right of selection, notice thereof will
be given to the proper representative of the company, which will be

v
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allowed thirty days after service of said notice within which to present
objections to the allowance of such filing or entry. Should the com-
pany fail to respond or show cause before the local officers why the ap-
plication shoald not be allowed, said application for tiling or entry will’
be admitted, and the selection held for cancellation; but should the
company appear and show cause, an investigation will be ordered under
the rules of practice to determine whether said land is subject to the
right of the company to make selection of the same, which shali be de-
termined by the register and receiver, subject to the right of appeal in
either party.

‘When appeals are taken from the decision of the register and receiver
to your office in the class of cases herein provided for, you will dispose
of them without delay, and if the decision of your office shall be in favor
of the company, and no appeal be taken, the land shall be approved or

“certified for patent, without requiring further action on the part of the
company except the payment of fees and dues. If the decision of your
office should be adverse to the company, and no appeal be taken, the
selection will be canceled, and the filing or entry be allowed, subject to
compliance with law.

The order of revocation herein directed shall take effect as soon as
issued, but filings and entries of the lands embraced therein shall not
be received until after giving notice of the same by public advertise-
ment for a period of thirty days, it being the intention of this order that,
as against actnal settlement hereafter made, the orders of the Depart-
ment withdrawing said lands shall no longer be an obstacle. Rights
heretofore attaching, both of the company and of settlers, will be de-
cided according to the facts in each case.

If any lists of selections have been presented by the company with
tender of fees, which have been rejected and not placed on file and noted
on the records of the local office, you will, if said lists are in your office
or in the local office, cause said selections to be noted on the record im-
mediately ; and if such lists are not in your office or the local office, you
will advise the attorney of the company that they will be allowed to file
in the local office said lists of selections, and the same will be noted on
the records as of the date when first presented; provided the same be
presented before the lands are opened to filings and entries.

Nore.—Following this decision, and acting upon the respective an-
swers filed under the rule of May 23d, Mr, Secretary Lamar, on August
_15th, 1887, revoked the orders of withdrawal made for the benefit of the
following named companies: Alabama and Chattanooga R. R. Co., Cali-
fornia and Oregon Land Company, California and Oregon R. R. Co. con-
solidated with the Central Pacific B. R. Co., Chicago, St. Paul, Minne-
apolis and Omaha Ry. Co., Dalles Military Road Co., Flint and Pere
Marquette R. R. Co., Florida Railway and Navigation Co., Gulf and
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Ship Island R. R. Co., Marquette, Houghton and Ontonagon R. R. Co.,
Missouri, Kansas and Texas Ry. Co., Mobile and Girard Railroad Co.,
New Orleans Pacific Ry. Co., Northern Pacific R. R. Co., Oregon and
California R. R. Co., Oregon Central Wagon Road Co., Pensacola and
Atlantie R. R. Co., St. Louis, Iron Mountain, and Southern Ry. Co., St.
Paul and Duluth R. R. Co., Southern Pacific R. R. Co., Tennessee and
Coosa R. R. Co., Vicksburg and Meridian R. R. Co., Vicksburg, Shreve-
port and Pacific R. R. Co., Wisconsin Central R. R. Co., Wisconsin Farm
Mortgage Co.

\

PRACTICE—DEATH OF CONTESTANT.
FI1z8siMMOoNS v. MEDER.

The right acquired by a contestantis personal, and on his death the question at issue
is between the entryman and the government.

Adting Secremry Muldrow to Commissioner Sparks, August 2, 1887,

I have considered the case of Charles E. Fitzsimmons ». William
Meder, on appeal of defendant from your decision of October 19,1885,
holding tor cancellation his homestead entry for the NW. 1 of Seec. 8, T.
145, R. 65, Fargo district, Dakota.

April 26, 1883, Meder made his entry. July 21, 1834, Fitzsimmons

" initiated contest, alleging abandonment. Hearing was had before the
judge of the probate court of Foster county, Dakota Territory, on Sep-
tember 10, 1884; and on. beptember 15th the local office dismissed the
contest.

It was shown by the testimony that the claimant made settlement
and built a shanty in April, 1883; that he had ten acres broken in May -
and June, 1883 ; staid on the land several days in July, 1833; that in
October, 1883, he built a sod shanty—the former shanty having been
destroyed by a prairie fire September 29, 1833 ; that he lived there a
week in October, 1883, and in April, 1884, built another house eight
by twelve feet, and lived therein three or four days; that he again
visited the tract on July 14, 1884, and remained for six or seven days;
that he returned a day or two afterward, dug a well, sixteen feet deep,
and built an addition to his house; that he was poor, and worked for
the Northern Pacific Railroad at Jamestown, thirty miles distant.

The defendant has filed eorroborated affidavits, setting forth that the
contestant died in April, 1885. That a contestant acquires a personal
privilege only appears to be well settled by Morgan ». Doyle (3 L. D.,
5), and cases cited. The claim is now uncontested and the question is
between the entryman and the government.

The affidavits forther state that improvements to the value of $250
have been placed on the land, with house sixteen by fourteen, cooking
utensils, household goods, etc., and thirty acres put in cultivation.
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These affidavits not having been before you at the time of your de-
cision, they, together with the papers accompanying your letter of
transmittal, dated March 18, 1886, are returned for your further con-
sideration.

HOMESTEAD ENTRY—ACT OF JUNE 15, 1850,
WATTS v. WILLIAMS.

. Parchase under the second section of the act of June 15, 1880, cannot be made by a
transferee of the original entryman, if such transferee is in fact not the real party
in interest. '

Acting Secretary Muldrow to Commissioner Sparks, August 5, 1887,

I have considered the case of Charles L. Watts ». Mary L. Williams,
involving the NW. } of the SW. £ of Sec. 31, T. 21 N., R. 16 K., Mont-
gomery, Alabama, appealed by Watts from the decision of your office,
dated May 21, 1885, rejecting his application to make a homestead entry
on said land, and holding for approval for,patent the cash entry of
Mary L. Williams.

It is made satisfactorily to appear from the record in the case that one
Norton made a homestead entry on the land in controversy in August,
1870 ; that on August 4, 1874, said Norton made a quit-claim deed of all
interest e may then have had in said land to Mary L. Williams, the de4
fendant in appeal ; that on April 25, 1879, said entry was canceled for
failure to make final proof; that on March 14, 1881, Mrs. Williams
made application to purchase said land under the provisions of the
second section of the aet of June 15, 1880 ; that on Mareh 10, 1882, the
appellant Watts made application to enter the same as a homestead ;
that on July 1, 1882, Mrs. Williams, by quit claim deed—good in equity
though defective in law, by reason of a misdescription—econveyed all of
her right and interest in said land to one William O. Baldwin; that on
July 5, 1882, Mrs. Williams was allowed to make cash entry as the
transferee of Norton, the original entryman ; and that the Secretary of
the Interior, on December 31, 1834, ordered a hearing before the local
land officers to determine the respective rights of Mr. Watts and Mrs.
Williams to the land in controversy.

A hearing was had in pursuance of this order before the register of
the land office at Montgomery, Alabama, in February, 1885, the receiver
having been by agreement of parties excused from sitting in the case
because of his relationship to oune of the parties. The register decided
in favor of Mrs. Williams, holding her cash entry to be valid, and youn
have affirmed that decision. Irow this affirinance the present appeal
is prosecuted by Watts. '

The third error assigned, and the only one which it is thouglht neces.-
sary to notice, is that at the time Mrs. Williams was permitfed to make
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cash entry she was not in fact the real party in interest. This objectiom
is well taken. On July 1, 1882, Mrs. Williams by her own voluntary
act and deed divested herself of all interest which she may have had in-
this land as the assignee of Norton., To permit her on the fifth of the:

~ same month to make eash enfry for the benefit of another party was:

erroneous.

The deecision of your ofﬁce is therefore reversed, and you will please
.cause the cash entry of Mary L. Williams to be canceled and permit
the appellant to make homestead entry under his apphcatlon, if he be
still a gualified enfryman.

HOMESTEAD ENTRY—~CONTRACT TO CONVEY—ALIENATION.
MATTHIESSEN & WARD v, WILLIAMS.

The fact that pfior to entry, or final proof, the entryman made a contract to convey
his homestead claim in wheole or in part to another affer final proof, will not per
se invalidate his claim. The agreement to convey is but a presumption of bad
faith which may be rebutted by proof.

A deed made by the entryman prior to survey in adjustment of possessory rights, -
based on a mistake as to the loecation of the land, and eovering a portion of that

" subsequently entered, but revoked prior to entry,is no bar to the perfection of;
the homestead claini.

Secretary Lamar to Commissioner Sparks, August 16, 1887.

. “Upon theapplication of counsel for Matthiessen and Ward, I suspended

the operation of my decision of September 28, last, (5 L. D., 180) for the~
purpose of making a further examination of the issues involved in said:
case and the evidence submitted thereon.

The issues in said case may be stated under two general heads (I
As to the right of Williams to make entry of the tract in dispute; and:
(2) As to the right of Matthiessen and Ward to purchase under the act-
of June 15,1880. If there isno right of purchase under the act of June-
15, 1880, in-Matthiessen and Ward, or Joslyn, then the issue as to the

- superior right of the respective parties to the contest may be elimi- -

nated, and the issue reduced to the sole question between Williams an &'
the government as to his good faith. :

Matthiessen and Ward claim the right of purchase as grantees under
a deed of eonveyance from Joslyn, who filed a pre-emption c¢laim for -
part of said tract December 4, 1875. It also appears, as stated by ap-
plicants in their brief, that ¢ Joslyn, in order to preserve his own rights .
and those of his transferees, filed October 20, 1882, his application under -
the second section-of the act of June 15, 1880, . . .. . to purchase one
hundred and twenty acres of the land embraced in Williams entry, .

. which application he renewed June 21, 1886,” and now stands ready to -

do such further acts as may be required to secure his equitable rights -
and those of his transferees in the premises.” - Itiis therefore-apparent :.
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that Joslyn’s action and standing in the case is solely for the benefit
and interest of his transferees, Matthiessenand Ward. He relinquished
his original claim (if any he possessed), and therefore has no standing
as an entryman. Furthermore, one of the acts of bad faith charged
against Williams is that he made an agreement with Joslyn by which
Joslyn was to dismiss his contest and relinquish his claim to the one
hundred and twenty acres, in consideration of which Williams was to
transfer to J oslyn part of his homestead, after receiving patent there-
for, and that acting under said agreement Joslyn dismissed his contest
and relinqaished his claim to the land.

If Williams’s act in this regard was fraudulent and illegal, surely Jos-
Iyn could claim no right or equity under such a contract, because be-
ing himself a party to the alleged frand, the courts will leave him where
they found him and not aid him in reaping the fraits of it.

Withount further comment on this branch of the case, it is sufficient
to say that irrespective of the rights of Williams, Joslyn has no right
of purchase under the act of June 15, 1880, and he could therefore con-
vey no such right to Matthiessen and Ward.

As against theright of Williams to make homestead entry of the tract
in controversy, it is charged, (1) That he agreed to convey to Donahue
part of the land, after obtaining title to it; (2) That he agreed to con-
vey part of the land to Joslyn, after obtaining title to it; (3) That at
the time of his entry the land was within the limits of the site of a town;
and (4) That at the time of entry the land was ocecupied for the pur-
pose of trade and business. _

These charges were all passed upon in the original trial of the case.
Subsequently, Secretary Teller directed thatfurther testimony be taken
and transmitted direct to the Department. This testimony was mainly
directed to the proof of an additional charge, to wit: that Williams had,
on August 9, 1575, conveyed by deed to H. B. Campbell a portion of
the land embraced in his homestead entry, which deed was of record at
the date of final proof, and no reconveyance had been made to Williams
by Campbell.

The first four charges were distinctly and specifically passed upon
by Secretary Teller in his decision of July-17, 1884, affirming the action
of the Commissioner and the local officers busta,mmg the validity of
Williams’s entry.

To this extent, at least, the subsequent testimony is cumulative, and
while such additional testimony may have strengthened the testimony
offered on a former trial as to the charges then made, a reference to the
decision of my predecessor shows that he decided in favor of the valid-
ity of Williams’s entry, not because the alleged agreement to convey to
Donahue and Joslyn had not been proven, but for the reason that, as
explained by Williams, such agreement to convey was not sufficient
ground to warrant the cancellation of his entry. It was also held that
the straggling population of what before was a mere mining camp did
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not constitute a selection for a town site, and that the trade and busi-
ness earried on there was not such as is contemplated in the statute as
exempting the land from homestead and pre emption entry.

Following a safe rule of action that where there are concurring opin-
ions of the Secretary, the Cominissioner, and the local officers, sustain-
ing the validity of an entry, a reviewing tribunal will not disturb their
decision if there was any evidence to support it, and uless it is unques-
tionably contrary to law, I might dismiss the farther consideration of
this case as to the points adjudged by them. ButI am unable to see
any errorin their said decision. The Department held in Aldrich ». An-
derson (2 L. D., 71), that ¢““a contract for the future convevance of part
of a homestead claim is void, and will not affect the legal status of the
claimant. Only an absolute conveyance will defeat his right.”

While the land department may unquestionably inquire into such
acts of a homesteader in determining whether his entry was made in
good faith, the fact that prior to entry or final proof the entryman
had made a contraet to eonvey his homestead claim in whole or in part
- to another, after making final proof, will not per se invalidate his ‘claim.
" The agreement to convey is but a presumption of bad faith which may
~ be rebutted by proof. See also Guyton ». Prince (2 L. D., 143) ; Foster

v, Breen (Ib., 232).

" The agreement made with Donahue was to econvey a part of the land

embraced.in his homestead entry after making final proof, which was

shortly after the survey of the township eanceled by consent of both
. parties.

The contract made with Joslyn could not have been enforced, and in
fact the complaint made against Williams is that be never intended to
enforce it. In this view it could not be claimed that he ever intended
to make a contract by which the title should inure in whole or in part
to Joslyn.

There being no conveyance to either of these parties or even contract
to eonvey that could be enforced, Williams could properly make the
oath at date of final proof, * that no part of such land had been alien-

- ated,” and the land department decided that the contract or agree-
ment to alienate it, as explained by Williams did not invalidate his
entry.

The only remaining question is the conveyance made to Catopbell.
Tt is true that at the date of his final proof, a deed from Williams to
Campbell-conveying part of his entry was of record, and no reconvey-
ance of said land by deed had been made from Campbell to Williams.

This fact standing alone and unexplained would be sufficient to in-
validate the entry of Williams, but the proof is that this conveyance
was made before the survey of the township, and without a knowledge
on the part of either as to where the township lines would run. It was
not intended as a conveyance of any part of Williams’s entry, but mere-
1y of a possessory right to other land. When the township was sur-
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veyed and it was found that the conveyance included Williams’s im -
provements, Williams and Campbell agreed prior to entry that they
shonld exchange, so that Williams might take the south-east forty and
Campbell the north-east forty, and Williams made-his entry accordingly..
It was then agreed and understood between both parties that the con-
veyance was no longer binding, and should be revoked. After this-
contest was filed a deed of conveyance was made by Campbell to Will-
iams in accordance with their agreement, and was dated as of the date
the agreement was made. As this testimony is not impeached, and as.
the contract made hetween them was a contract that could beenforced
as against each other, where it is admitted by ‘both the grantor and
grantee, the reconveyance may be considered as made of that day, and
hence there was no conveyance from Wililams to Campbell of any part
of his homestead entry at the day of final proof.

Furthermore, their conduct subsequent to the agreement to cancel
the deed and prior to entry confirm this testimony. Williams made
entry of the south-east forty covered by the deed, and Campbell of the
north-east forty, according to their agreement, and Campbell makes no-
claim to any part of Williams’s entry.

I have given this matter a full and careful consideration, and inde-
pendent of the weight thatshould be given to the prior decisions in the
case, I am satisfied that my decision should not be disturbed.

My order of October 13, last is hereby revoked, and the decision of
September 28, 1886, will be carried into execution.

JURISDICTION—CITIZENSHIP—RAILROAD GRANT.
SouTnrrN Pac. R. R. Co. v. SAUNDERS.

In case of decision by the local office against the government the Commissioner has
authority, whether appeal is taken or not, to examine into the merits of the case
and render judgment accordingly.

An alien can aequire no right to publie land before filing declaration of his intention
to become a citizen,

The settlement of a qualified pre-emptor, though unprotected by a ﬁvliug, is sufficient
to except a tract from the grant to this company.

Acting Secretary Muldrow to Commissioner Sparks, August 20, 1887.

This case involves the SE. 1 of the SW. £ and SW. 1 of SE. %, Seec.
29, T.8 N, R. 4 W_, 8. B. M., Los Ahgeles, California, and comes here
on appeal by the Southern Pacific Railroad Company, from your de-
cision dated September 26, 1883, rejecting its claim to said tracts and
awarding to Charles Saunders theright to file pre emption declaratory
statement for the same. '. :

Said traets are within the primary limits of the grant to the appellant
company under the act of Congress approved July 27, 1866 (14 Stat.,
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292), the right of which attached upon the filing of its map of desig-
nated route in the General Land Office, January 3, 1867. A with-
drawal of lands within the granted limits of the road was ordered by
letter-dated March 2 -1.4, 1867, which was received at the local office May
21, ensuing.

The tracts are also within the primary limits of the grant to the At-
lantic and Pacific Railroad Company ; but as the grant to this latter
company in California was forfeited by the act of Congress approved
July 6, 1886 (24 Stat., 123), no notice need be taken of any claim of this
company which may have existed prior to said forfeiture.

All the lands in said township eight were offered at public sale at
Los Angeles on the 14th of Febraary 1859.

November 19, 1874, Charles Saunders the claimant herein filed pre:
emption declaraﬁrory statement No. 677 for the N. § of the NW. L of
See. 4, T. 17 N, R. 4 W.,, 8, B. M,, alleging settlement June 30, 1874,

Juane 4, 1835, Saunders applied to file amended pre-emption declara~ -

_ tory statement for the land in question, together with the N. & of the

NW. £ of Sec. 32, same township and range, alleging that he settled
thereon the first week in January 1867, and that his residence had been
continuous since that date ; that he had improved said tracts with the
intention of making the same his permanent home; that he never
claimed the land described in his first declaratory statement, and that
said first filing was made out by one J. H. Wagner, a surveyor who
mis-described the land he claimed, and upon which he was residing.

With the last declaratory statenient was filed the certificate of natural-’

ization of said Saunders, showm« that he was duly audmltCed to the
full rights of citizenship April 15, 1879.

The local officers upon this bhowmg rejected the application of Saun- -

ders to file for the land in dispute, and after more than sixty days he
appealed to your office. Objection was made by the company to the
consideration of said appeal, because it was not filed within the time

required by the rules of practice, which objection was overruled by you

on the ground that the local officers had mis-applied the law in the case,
and that therefors under rale 43 you had jurisdiction to examine into
the merits of the case independently of any appeal whatever. You

thereupon reversed the decision of the local officers, and directed them
- to allow the filing of Saunders without any hearing to show the truth

of his allegations as to settlement, residence ete., holding that the facts
in the case could be fully and finally mvesmg&ted when he should offer
final proof. Wherefore the appeal herein.

It is insisted in the appeal, First: That you erred in reversing the - |

decision of the local officers when the appeal therefrom was not filed in
time ; Secondly: That even assuming the settlement of Saunders to

. have been made at the time alleged by him, it was not necessarily prior

to the attachment of the railroad right, and even if it were prior to that
right in order to be protected, a declaratory statement should have been
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filed within- thirty days thereafter, the land having been once offered ;
and, Thirdly : That at the time Saunders alleged settlement, he was an
alien, not qualified to make a legal settlement under the pre-emption
law, and that therefore in no event can his claim defeat the grant to the
company. :

The first alleged error is met by ths second clause in the exceptions
to rale 48, viz: That the decision of the local officers will not be consid-
ered final when it is contrary to existing laws or regulations.” You con-
" sidered that the local officers had misapplied the law in the case, and
therefore, under said rule it was your duty to overrule their decision.
Moreover, they were not overruled on the facts in case, but only upon
the law, and that in the interest of the United States, Where a decis-
ion of the local officers is against the United States you have always,
"~ by virtue of your supervisory authority over them, jurisdiction and

authority to examine into the merits of the case, and to render judg-
"ment in accordance with your views in the matter. Morrison ». MeKis-
sick (6 L. D., 245.)

As regards the second alleged error it is true the allegations of Saun-
ders as to the date of his settlement are not very definite: He says he
settled on the land in dispute in the first week in January 1867. As
already stated the right of the company attached January 3, 1867—

“ that is on Thursday. So that the allegations of Saunders as to his
settlement may be perfectly true, and yet he may have settled after
the attachment of the railroad right. The other branch of the second
objection can not be sustained. For if Saunders actually settled on or
before the 3rd of January 1867, and was at that time a qualified pre-
emptor, the fact that he failed to file his declaratory statement within
the time specified in the Statute can not operate to his detrimant. Em-
merson v. Central Pacific Railroad Company. (3 L. D. 117), same case
(id., 271). :

A question of much more importance is raised by the third allega-
tion of error, viz: That in 1867 Saunders was an alien and therefore
ineapacitated from initiating or asserting any claim to public lands of
the United States. But here, even, the record fails to show the actual
facts in the case. True, it shows that Saunders became a duly natu-
ralized citizen on the 15th of April, 1379, but it does not show when he
declared his intention to become a citizen of the United States.

It has been the uniform rule of the Department that an alien can
acquire no rights to government land prior to the time he filed his
declaration of intention to become a citizen. MecMurdie ». Central Pa-
cific R. R. Co. (8 C. L. O,, 36), Kelly v. Quast (2 L. D., 627), Mann ».
Huk (3 id., 452), and Ross v. Poole (4 id., 116). See also Boyce v, Danz
(29 Mich., 146).

As already stated it is not shown by the present record when Saun-
ders declared his intention to become a citizen of the United States.
So that until it is shown that he settled upon the land in dispute prior
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to the attachment of the railroad grant, and that he was at that time
qualified to make settlement, his filing should not be received. James
¢t al. ». Nolan (5 L. D., 526). ’ ,
-You will therefore dlrect the local officers to order a hearing in thls ’
case, citing thereto the parties in interest to determine the exact date
of Saunders’s settlement on the land in question, the exact date when
he declared his intention to become a citizen of the United Siates, and
any other fact or facts material to the issne herein. ‘
The decision appealed from is so modified.

HALF BREED SCRIP—AUTHORITY TO LOCATE.
JAMES M. HOWARD.

Possession of the scrip having been by former departmental decision accorded one
who subsequently assigned the same, the location thereof under such assign-
ment is not dependent upon the right of the locator to act as the agent of the
party to whom the serip was originally issued.

Acting Secretary Muldrow to Commissioner Sparks August 22, 1887,

I have considered the matter of the application of James M. Howard
for a patent for the SW. 1 of the NW. , SE. % of the NW. 4, the NE. 1
of the SW. 4, and the NW. £ of the SE. } of See. 27, in T. 153 N., R.
60 W., Grand Forks, Dakota, appedled from the decision of your office
dated February 19, 1887, holding for cancellation the scrip location
made by said Howard, June 23, 1883, on an unsurveyed tract of land
which was afterwards made to conform to the above description.

The location was made with Red Lake and Pembina half breed scrip

issned to one Joseph Gardepie in conformity with the provisions of’
article seven of the supplementary treaty between the United States
and the Red Lake and Pembina bands of Chippewa Indians concluded
at Washington April 12, 1864. The part of said article bearing on the
question under consideration is as follows: ¢“Itis further agreed by
the parties hereto, that in lien of the lands provided for the mixed
bloods by article eight of said treaty conecluded at the Old Crossing of
Red Lake River, scrip shall be issued to such of said mixed bloods as’
shall so elect, which shall entitle the holder to a like amount of land,
and may be located ete.” (13 Stat. 690) ’
. In making said Jocation Howard assumed to act as the attorney in.
fact of Gardepie and you hold that he had no authority to so act, and
that therefore the location made by him should be canceled. The con-
clusion reached by yon that Howard was not duly authorized as the
agent of Gardepie to' make this location is concurred in by me; but I
cannot reach the conclusion that therefore the location should be can-
celed, and applicant denied a patent to the land.
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It appears from the record, and from a decision rendered by Secretary
" Kirkwood, Febroary 3, 1882, involving the question of who was entitled
to the possession of the serip which hag since been located upon the
above described land, that, on June 22,1877, said scrip was located on
the NW. 1 of the NW. £ and lot three See. 13, and the SE. { of the
SW. 1, and the SW. 1 of the SE. } of Sec. 12, all in T. 155 N., R. 51 W,,
Dakota Territory, by one Donald MeDonald, the duly authorized at-
torney in, fact of said Gardepie; and that on the same day one Jacob
Lovell Jr., the duly authorized attorney in fact of Gardepie, sold and
conveyed by deed of warranty, the last above descrived land, to said
MeDonald, for the consideration of three hundred and fitty dollars;
and that on August 10, 1881, this location was canceled because of be-
ing in conflict with a pre-emption filing on the same tract.

After this cancellation, and after the death of said McDonald, his
widow, Frances McDonald, the sole executrix of his will, applied to the
land office for said scrip, ¢laiming that it was a part of the estate of
Donald M¢Donald, deceased. The office held that she was not entitled
to it. That the conveyance of the land did not earry with it the title
to the scrip, and that it was the property of Gardepie. From this de-
cision Mrs. McDonald appealed, on which appeal the departmental de-
cision above referred to was rendered. In this decision Secretary Kirk-
wood in speaking of said scrip says ¢ we find it in the custody of the
government whose plain duty, it seems to me, is to return it to the at-
torney who filed it, and who was at the date of filing in proper legal
possession of it. Especially is this duty plain sinee no protest appears
from any source against such action. But it is suggested that the At-
torney, McDonald, is dead. Then it should go to his executor or legal
representative, to be accounted for as a part of his effects, since in law
it was presumed to be in his possession, and among his effects at his
death . . . Theonly loser by the failure of location was MceDonald,
and it wounld seem only equitable that the scrip should be placed where
MeDonald, or his estate, might not suffer loss on account thereof, and
might be enabled to repair, to some extent, the loss already sustained.”
The scrip was directed by said decision to be surrendered to McDonald’s
legal representatives.

The Secretary, however, says that his decision is not to be construed

- as aunthorizing Mrs. Me¢Donald to loeate the scrip, “or as giving her,
or any one under the will, any ownership or property therein,” and
says, ¢ should the scrip in future be presented for location, the ques-
tion as to the authority of the holder to locate the same would then
become a proper one for consideration.”

© At first view this language may seem inconsistent with that first
above quoted, bat it only evinces that prudent caution which declines
passing definitely on a question not absolutely necessary to be deter-
mined at that time, and which might possibly again come before him
in a new aspect. Dossibly at some future time when this serip should
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be presented for location, Gardepie, or his heirs or assigns might pro-
‘tést against, its location for the benefit of another, and might be able to

show that such location should not be made. )
It seems tome, however, that Secretary Kirkwood clearly decided that
under the facts as presented to him, Mrs. McDonald was the legal
holder of this scrlp, and that it belonged to the estate of Donald Me-
Donald.
From a power of attorney executed May 20, 1832, by Mrs. MeDonald
as the legal representative of Donald MecDonald, deceased, and from

" other circumstances-connected with this case, it satisfactorily appears o

that said McDonald transferred to some one said scrip, and that she was
not at the time the same was located the holder thereof, and in the ab-

‘sence of any protest from any source against the location of said serip by
James M. Howard, or a-,éaiusb a patent issuing 6o him for the land on

which it wus focated, the presnmption is that he was at the time said
location wuay made the legal holder of said scrip, and as such entitled
t0 a patent for the land on which it was located ; the said supplemental
treaty providing that this serip ¢ shall entitle the holder to a like
amount of land ” (160 acres).

Possession of this serip having been given to Mrs. Mc¢Donald by a
former decision of this Department for the purpose of guarding Don-
ald McDonald’s estate against loss on account of the cancellation of the
location made in 1877, and the decision of your office being based solely
on the ground that Howard had no authority from Gardepie to make
‘the present location, your said decision for tha reasons herein given is

reversed.

PRE-EMPITON FILING—OSA4GE LAND.
ALFRED E. SANFORD.

"The right to make pre-emption filing can be exercised but ence, and such right is ex-
hausted thoughi the filing is subsequently transmuted to a homestead entry.

Adcting Seéremry Muldrow to Commissioner Sparks, August 27, 1887.

I am in receipt of your office letter of May 25,1886, trausmitting the
appeal of Alfred E. Sanford from your office decision of January 5, 1886,
rejecting his pre-emption proof for Lots 3 and 4 and the S. & of the NW. %'
of Sec. 28, T.26 8., R. 24 W, (Osage lands), Garden City district, Kan- -
sas. :
Sanford filed Osage declaratory statement for the tract described May
27, alleging settlement May 26, 1884, ’

Prior to the above date—to wit, March 16,1878—said Sanford had filed
pre-emption declaratory statement for the SW 1 of Sec. 20, T.19 S, R,
23 W., same dlhtl‘lct
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Your decision holds that ¢ the Usage lands are disposed of under the
general principles of pré-emption law; therefore a party who has here-
tofore exercised the pre-emption privilege,either for the public lands
or the trust lands, is disqualified from again filing (except, in the latter
event, if he were resident on such lands at the date of the passage of
the act of May 9, 1872).”

Defendant appeals upon the ground that he never purchased the tract
for which he first made pre-emption filing, but transmuted it into a home-
stead entry, on April 17, 1878 (one month after filing), and that there-
fore he should not be considered as having exhausted his rights under
the pre-emption law; furthermore, that “if is a well established rule
that the filing for a pre-emption works an abandonment of a homestead
then held”—hence his filing for said Osage land * was an abandonment
of his previously made homestead entry, and the same can in no way
affect his right to enter said Osage land.”

The fact that Sanford transmuted his first pre-emption filing into a
homestead entry does not relieve him from the inhibition contained in
Section 2261 of the Revised Statutes:

No person shall be entitled to more than one pre-emptive right by
virtue of the provisions of section 2259 (permitting such right), nor
where a party has filed his declaration of intention to c¢laim the benefits
of such provisions for one tract of land, shall he file, at any future time,
a second declaration for another tract.

The question at issue in the case at bar is similar in its essential feat-
ures to that of John Gunn, decided by Mr. Secretary Kirkwood, July
21,1881, Said Gunn, May 20th, 1870, filed pre-emption declaratory
statement for the W. i of the SW. } of Sec. 11, and the W.3 of the
NW. I of Sec. 14, T. 96, R. 58, Yankton district, Dakota. He after-
ward transmuted said filing into a homestead entry. On July 16, 1878,
he filed a second declaratory statement—this time for the W. & of the
NW. % of Sec. 11, and the W. § of the SW. 1 of Sec. 2, same town-
ship and range as before. Your office rejected his filing as being con-
trary to the provisions of section 2261 (above quoted). Gunn appealed
to the Department, which decided that ¢ his right of pre-emption was
clearly exhausted by his filing in 1870, notwithstanding his transmuta-
tion thereof into a homestead entry.” Suach has been thé doctrine and
the practice of the Department ever since, and I see no reason for mak-
_ing any change therein.

The first ground of appeal being decided adversely to appellant, the
others advanced by him need not be discussed.

For the reasous herein given, I affirm your decision.

!
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ﬂ 7 MINING CLAIM—ENTRY BY DEPUTY SURVEYOR.

/ M /122 : Lock LODE

The mineral entry of a deputy mineral surveyor within the district for which he is
appointed is not in violation of any statute or depa.rtmental regulation, but par-
ticular eare shonld be exercised in the allowance of such entries.

'

Acting Secretary Muldrow to Commissioner Sparks, August 25, 1887.

On the 1st of September, 1881, Charles J. Moore located the Lock
Lode claim, situated in California mining district, Lake, county, Colo-
rado; and on the 4th of March, 1882, he made an application to the
register and receiver at_Leadville, in said State, for a patent therefor.

'~ His proofs being satisfactory, the register and receiver, on the 21st of

December, 1883, allowed his application as mineral entry No. 1969.

January 7, 1886, you held said entry for cancellation, becanse at the
time it was made and prior to the said location the entryman was a.
deputy mineral surveyor in said mining district. Appeal was taken,
and the case Las been considered.

But one question is in this case, viz: The right of a deputy mineral
surveyor to make a mineral entry in the district for which he is ap-
pointed.

Section 2319 of the U. S. Revised Statutes provides:

All valuable mineral deposits in lands belonging to the United States,
both surveyed and unsurveyed, are hereby declared to be free and open
to exploration and purchase, and the lands in which they are found to
occupation and purchase, by citizens of the United States and those who
have declared their intention to become such, under regulations pre-
scribed by law, and according to the local customs or rules of miners in
the several mining dlstrlcts, 50 far as the same are apphcable and not
inconsistent with the laws of the United States.

“Bection 2325 of the U. 8. Revised Statutes provides that any one au-
thorized to locate a mineral claim may procure a patent for the same

"upon compliance with certain requirements and -conditions therein

specified. :
Deputy surveyors are appomted by the surveyor-general of each sur-

' veying distriet, under and by virtue of the authority conferred in section

2334 of the U. S. Revised Statutes. Under this section the surveyor-
generals of the several districts appoint as many competent deputy sur-
veyors for mining claims as may apply to them for such appointment,
and give bond in the sum of $10,000 for the faithful performance of their
duties. A mineral claimant then has the option of employing any one
of said deputies to do his surveying with whom he can make a suitable
contract, it being always understood that the claimant is to bear all the

expenses of notices, surveys, &e.

It was ruled by your office, Febfuary 6, 1884, in the ease of Denison
and Willits (11 C. L. O., 261), — the ouly time the question has ever |
been raised, so far as can now be ascertained—that a deputy mineral"




106 DECISIONS RELATING TO THE PUBLIC LANDS.

surveyor may make mineral land entries in his own distriet, but in that
event he can not act in any other capacity than that of claimant.

There is nothing in the statute preventing such entries, and so far as
I can ascertain there has been nothing in any of the regulations of the
Department to prevent their being made.

It is true the deputy surveyor is in one sense an officer of the United
States in the mining district for which he is appointed. Now, it has
been uniformly held by the Department that registers and receivers
and their elerks can not be allowed to make entries of public land in
their respective land districts, except as provided in section 2287 of the
U. 8. Ruvised Statutes, the reason being that they will be called to
pass upon their own. proofls, and are always in a much better position
to ascertain the status of desirable tracts of land than outside parties.
State of Nebraska v. Dorrington et al. (2 C. L. L., 647), and Circalar of
Auagust 23, 1876 (id., 1448). This is a wise and just rule, based upon
sound principles of publie policy.

But it has also been ruled that a register, receiver or clerk in a local
Tand office may make a timber culture entry in a district other than the
one in which he is located, for there the reasons assigned for refusing
the entry in their own districts do not exist. Instructions Aungust 28,
1883 (2 L. D., 313). )

As- reoardb the particular case under (,onsnkratlon it is shown that
Mr. Moore appears in no other capacity than that of claimant. He lo-~
cated the lode claim, another deputy surveyor, not connected with the
claim, surveyed it, and still another individual in no wise connected
therewith did the notdrlal work in the premises.

It would seem that there can be no valid objection to this entry as a
maftter of public policy, unless it be said that claimant’s position as a
deputy surveyor gives him an advantage over the rest of the commu-
nity in locating claims—in other words, his position gives him special
information as regards the places where valuable minerals are to be
found. I am not of opinion, however, that this objection should be
sufficient to work a forfeiture of an entry already made, or to prevent
the making of one. In all such cases, though, the claimant should
show his good faith beyond any question of doubt; and it would not
be improper, I think, to examine such cases with particular care and
scrutiny to ascertain clearly that no provision of law or regulation of
the Department has been violated.

Your decisjon is therefore reversed.

HARRIS v. MAYNE,

Motion for review of the departmental decision of April 23, 1887, (5
L. D., 599) overruled by Acting Secretary Muldrow, August 29, 1887.
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HOMESTEAD ENTRY—COMMUTATION—FINAL PROOF.
InA MAY TAYLOR.

By commutation the original entry is merged in the cash entry, and by operation of
law the cancellation of the latter is also in effect the cancellation of the former.

The submission of final proof prior to payment under the practice then existing in
the local office, and in view of the explanation given and the acceptance of claim-
ant’s money, should not defeat the consideration of such proof.

Acting Secretary Muldrow to Commissioner Spdﬁcs, August 31, 1887,

.1 have considered the record, transmitted by your letter of March 6,
1886, in relation to the cash entry of Ida May Taylor for the NW. § of
See. 16, T. 151, R. 67, Devil’s Lake land district, Dakota.

- It appears that the plat of said township was filed Mareh 18, 1884
and on April 9, 1884, Miss Tuaylor made homestead entry of the tract
in question, alleging set’clemeut July 15, 1883. After due notice, final-
proof was made by her on July 14, 1881 ; but payment was not made and:
final certificate issued until two months thereafter, September 18, 1834,

On May-28, 1885, referring to this interval between the making proof
and the payment; and also stating that the proof as to residence, cul-
tivation and improvement was unsatisfactory, Assistant Commissioner
Harrison rejected the same, and held the cash entry for cancellation.
Notice of this decision, it appears, was sent to claimant by mail on
June 6, 1885; and on August 2, 1885, W. O. Sivyer, signing himself
“ attorney for claimant,” filed in the local office an application, ad- .
dressed to the Commissioner of the General Land Office, asking for an
extension of the time within which to file an appeal, for thirty days,
becanse of change of ¢laimant’s post-office address notice of the adverse
decision had not been received in time to prepare the appeal papers.
This application was received by your office on the 22d of the same .
month, and there is nothing in the record to show any special action
in relatlon thereto at that time.

On September 3, 1885, the appeal of Miss Taylor was filed in the local
office, and duly received at your’s on September 18, 1885.

On December 29, 1885, considering these matters, and the further
fact that the affidavit of claimant, accompanying her said appeal, was
sworn to before a notary in Minnesota, your office was ¢ of the opinion
" that” claimant had “ attempted to perpetrate a fraud on the govern-
ment by false swearing ”; her bomestead entry was held for eancella-
tion, and sixty days allowed for appeal. In the same decision it was
ruled that claimant had lost her right of appeal frowm the cancellation
of her cash enfry, because “the same was not taken within the sixty
days allowed, and that the application as made by attorney for claim-
.ant for extension of time was frivolous and would not have been al-
lowed had the fact of claimant’s absence in Minnesota ., . . . .

" been made to appear,”
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From this last decision claimant appealed, on February 1, 1886, and
the papers were transmitted to this Department.

On May 28, 1885, when Acting Commissioner Harrison held for can-
cellation the cash entry, by operation of law he also held for cancella-
tion the homestead entry which was merged in the former; the cancel-
lation of thie one necessarily destroying the homestead right conferred
by the other. Consequently the subsequent actiou of your office, on
December 29, 1883, in holding for cancellation the homestead entry was
simply inoperative, because scekm g to do that which had already been
done,

However this may be, claimant had a right to be duly notified of the
action of your office, May 28, 1885, holding for cancellation the cash
entry. In Churchill v. Seeley (4 L. D., 589), it was held that in order
to debar a party of the right of appeal it must be ““shown affirmatively?”
that notice of the decision was given in accordance with rule 17; that
is, in writing and served either personally or by registered letter. 1t
does not ¢ affirmatively” appear that the notice in this case was served
by registered letter; for the register and receiver only say she was
“advised by mail” This notice “ by mail ? was not received by her or
her attorney until July 31, 1885, as stated by the latter in his written
application for an extension of time. This statement, under the ruling
in the case of the New Orleans Canal & Banking Co. ». Louisiana (5 L.
D., 479), constitutes proof of personal service on that day. Being the
sole evidence of such service in the record, the claimant is only charge-
able with notice from that time.

The appeal was perfected and filed on September 3, 1880,——-w1t]11n the
sixty days allowed by law after notice—and on ﬁlmg it in your office,
the case should have been transmitted to this Department. The case
will therefore be considered as upon that appeal, without regard to the
subsequent action of your office, which can not affect the rights of the
appellant, because beyond its authority. See case of John M. Walker,
(5 1. D., 504).

There were two principal objections made by your office to the final
proof submitted. The first was as to the interval of two months which
elapsed between the time of making proof, and the time of making pay-
ment.

This proof was made July 14, 1884, at which time there was no pro-
hibition, either in law or the rules and regulations, against the making
of proof and payment at different times; and it was usual to accept
such proof, when otherwise satisfactory, if the dilatory action was
shown not to have been caused by bad faith or other impropriety on the
part of the entryman. But, on November 18, 1884, this practice was
prohibited by circular (3 L. D., 188) of your office, and the local officers
were directed thereafter not to receive the proof until parties were pre-
pared to make payment also. .
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In this particular case, Miss Taylor states in an affidavit that prior to
making her proof she had made arrangements with a Loan and Trust
Company to furnish funds on proof day, viz: July 14, 1884, to pay for

“her land, but on said day, without any previous notice, she was informed
bysaid . . . . . companythatfundscouldnotbefurnished.” She

-also says that on stating the case to the officers at the Devils Lake office
she was told by them that a reasonable time would be allowed her to pro-
cure funds, and that sixty to ninety days was considered such reason-
able time. And she further says that she was unable to obtain the
necessary funds sooner than September 18, 1884, when the payment was
made and certificate issued.

Under the then existing practice of the local office, the statements made
to claimant and the aceeptance of her money, the irregularity in relation
to said payment should be treated as cured.

I pass to the second objection made by your office to said proof, viz:
the meagreness of the improvements and cultivation, notwithstanding -
the claim of residence since July, 1883—a year before making proof.

The testimony shows that residence on the tract was established July

. 15, 1883,—eight months prior to the filing of the township plat—the
building of a frame house, eight by ten feet, strip lapped and tar papered
and sealed inside, the digging of a well and fifteen acres of breaking.
The testimony also shows that the claimant is a single woman, and has
resided. on the tract ¢ continuously sinece July 15, 1883,” and that Her
improvements are worth $250,

It seems to me that if the facts stated above are true,and their truth :
is not questioned, they show a sufficient compliance with the require-
ments of the homestead law, and Miss Taylor is entitled to her patent,
in' the absence of any bad faith on her part.

But, in addition to this testimony, duly corroborated, she furnishes a
supplementary affidavit, also duly corroborated, wherein sheexplains
with much detail and cireumstantiality the difficulties and expense she
had to encounter in her effort to obtain this home.

The land in question is close to the western boundary of the Devil’s
Lake Indian Reservation, and she says that shortly after her seftlement
the Indian Agent, claiming that said reservation extended several miles

further west, repeatedly ordered claimant and other settlers to vacate
their lands; and that until the boundary line between the public lands
and said veservation was authoritatively determined claimant was de-
terred from doing more than bunild her house and dig a well ; and that
the settlement of the boundary line in favor of the settlers was not
known until too late in the fall of 1883 to do any breaking that year.
That in the spring of 1884, after living on said land all the winter, the

. claimant was without the means of paying for more than fifteen acres

of breaking, which cost, at five dollars per acre, $75. She also shows
that the lumber of which her house was built was hauled from Bartlett,
the nearest railroad station~-sixty miles away-—costing her $40 per
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thousand, making the house cost her $125. That in addition she paid
- $50 for her well—the whole improvements costing $250.

On this showing I think this woman is entitled to this land. I there-
fore reverse your judgment, and direet the approval of the proof for
patent. :

FINAL PROOF—ESSENTIAL REQUIREMENTS.
ALBERT L. LENT.

It is essential that final proof should be taken at the time and place designated in
the notice.

Acting Secretary Muldrow to Commissioner Sparks, August 31, 1887.

. -I have considered the application of Albert L. Lent for review and
reversal of departmental decision of March 17th ultimo, in the matter
of his cash entry for NW. 1 of Sec. 17, T. 156, R. 54, Grand Fork, Da-
kota Territory. ,

It appears Lent made homestead entry of the tract in question April
10, 1882, and gave notice of his intention to commute the same to cash
before E. 0. Faalkner, judge of probate court, at Kensington, December
12,1882, But in fact said proof was made, on that day, before C. A. M.
Spencer, a notary publie, at Grafton. On the examination of the proof
by your office, the said entry was suspended on January 4, 1884, and
Lent advised through the local officers that unless he conld show the
proof was taken at the time and place advertised, the same would be
rejected for irregularity.”

From this action Lent appealed, stating, with his appeal, that the
probate judge not being able to be present on the day appointed, the
proof was taken before the notary public. On receipt of this statement
your office rejected said proof and held Lent’s entry for cancellation,
notifying him that his appeal from the interlocutory order of suspen-
sion would be treated as an appeal from the latter action holding the
entry for cancellation, and the case was forwarded to this Department
on said appeal. ’

On consideration of the case here, on March 17, 1857, your office de-
cision was modified, the proof was rejected, and claimant “allowed to
make new proof, showing compliance with law up to date of making
the same, in accordance with rule three of circular approved February
21, 1887 (5 L. D., 426).”

Lent furnishes no new matter for consideration with his present ap.
plication, He urges, however, that no shadow of fraud or evasion ex-
ists in his case; that the objection to his proof was technical, a mere
irregularity, as to the place advertised, being shown; that the accept-
ance of the proof by the locul officers raises a strong presumption of”
good faith in his behalf, and the lapse of four years since that time,
without a charge of fraud, greatly strengthens that presumption; and



DECISIONS RELATING TO THE PUBLIC LANDS, 111

that residing now in New York, great hardship and expense would be
inflicted upon him if the requirement of the former decision is insisted
upon.

In answer to all this, it is to be said that these matters were fully
considered at the time of making the former decision, except as to the
residence of claiinant in New York ; and I find no good reason in this.

matter of changed residence for reversing my former action.

‘When the act of Odngress of March 3, 1879 (20 Stat., 472), directed.
that notice should be given by parties of their intention to make final

,proof, it was clearly intended that the time and place should be desig-

nated in said notice; and, as a corollary to such requirement, that the
proof must be made at said time and place; the object being to afford
to all the world an opportunity then and there to appear and protest
against said proof, if so-inclined.

The objection therefore is not merely a technical one, nor is the fail-
ure to make proof at the appointed place a simple irregularity. But.
the requirement is most essential for the protection of the goverment
against frands, and private interests from the rapacity of designing men.
Such notice, as the proof was made under in this case,is of no more
validity or legal efficacy than if no notice whatever had been given by
the entryman. With the requirement of the law as to notice the offi-
cers of the Land Department have no authority whatever to dispense ;
and the approval by the local officers of proof, against the making of
which no proper opportunity to protest had been afforded, can add
nothing to the strength thereof; but is calculated to inspire suspicion
of an imposition upon those officers, or to bring down upon them the.
severe and just censure of their superiors.

The application for review is rejected. Wﬁw(/

— gﬂﬁ,&ﬁ //O,AQ_V

0SAGE FILING—FINAL PROOF—DEPARTMENTAL REGULATIONS. 77(;(?@

ROGERS ». LUKENS. ' ' A a)

" A departmental regulation in due conformlty with statutmy authority has all the

foree and effect of law.

Failare to submit final proof within six months after Osage filing, as required by
the regulations of the.Land Department, renders the clalm thereunder subJect
to any valid intervening right.

Acting Seeretary Muldrow to Commissioner Sparks, September 2, 1887,

- I have examined the case presented by the appeal of Isadore Rogers
from the decision of your office, wherein her claim to the 8. § of the
SW. % of Sec, 33, T. 30 8., R. 10 W., and lot 4 Sec.4, T. 31 8., R. 10 W.,.
‘Wichita, Kansas was held subject to that of N. H. Lukens.

It appears from the records, as shown by the papers before me, that N
Linkens filed Osage declaratory statement for said land January 26, 1885
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alleging settlement January 1, 1885, and that Mrs. Rogers placed of
record an Osage filing for said tract May 4, 1885, claiming settlement
February 13, 1885.

On June 24, 1885, Mrs. Rogers gave nolice of her intention to make
final proof on August 13, 1885, at which time said proof was duly sub-
mitted. On the protest of Lukens a hearing was set for October 20,
1885. Lukens made final proof September 12, 1885, having given due
notice thereof. :

The local office acting on the evidence submitted, and the record be-
fore them decided February 2, 1886, that both parties had acted in good
faith in the matter of settlement and cultivation, and that the only
question for determination was whether the parties had complied with
the law in making final proof, and on that point ruled that as Lukens
did not make his proof within six months from filing, his right must be
be held subject to that of the adverse claimant, and accordingly awarded
the land to Mrs. Rogers.

Your office when the case came before it August 13, 1886, on the ap-
peal of Lukens, reversed the decision of the local officers, holding that
Lukens was the prior settler, and that his right should not be defeated
through failure to make final proof within the required period, “in
favor of one who went upon the tract with full knowledge of his
(Lukens) improvements, and who the testimony suggests is there in the
interest of the Cattle Company.”

At the hearing Lukeuns filed an amended affidavit as the basis of
protest, alleging that his first act of settlement was in November 1884,
and that his residence was continuouns from February 16, 1885.

The following faects are fairly established by the evidence: In the
latter part of November 1884, Lukens went upon the land and broke
about three fourths of an acre, having, prior thereto, purchased a small
hounse that had been erected thereon by his son. During December
1884, and January 1885, Lukens lived with his son and made no attempt
at residing on the land. TFebruary 13, 1885, parties acting for Mus,
Rogers came nupon the land with lumber for the construction of a house
and began work thereon the next day, when they were waited upon by
Mr. Lukens and informed that he had filed for the land and expected
¢o maintain his claim. February 16, Lukens established himself in the
old house, repairing the same somewhat, and on the same day, but
later, Mrs. Rogers reached the land. From that date both parties ap-
pear to have resided upon the land up to the hearing, and to have
shown due compliance with the law in the matter of cultivation and im-
provement.

About two months after Mrs, Rogers settlement, the Carlisle Cattle
Company built a fence enclosing a large tract of land including this
claim. For a short time some of the herders and fencebuilders boarded
at Mrs. Rogers, a storm having destroyed their tent. Some evidence
was offered to show that the general opinion of the neighborhood was
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that Mrs. Rogers claim had been made in the interest of the ecattle com-
pany, but the opinion thus testified to seems to rest largely upon the
opinions expressed by claimant Lukens and his relatives, On Mrs.
Rogers behalf the existence of such a public or general opinion was
denied in evidence, and she testifies that the land is ta,ken solely for
her own benefit.
I concur in the finding of your office that Lukens was the prior set- !
- tler, but your conclusion that his failure to make final proof within the
required period did not render his claim subject to the intervening right
of Mrs. Rogers'I cannot accept.

The act of May 28, 1880 (21 Stat., 143) under which these lands are
offered for dlsposmon does not fix any specified time within which final
proof must be made, but does provide that the Secretary of the Interior
shall make all rules and regulations necessary to carry into effect the
provisions of this act. Under this authority the regulations of June
23,1881, were formulated, in which it was required that filing should

" follow settlement within three months, and final proof be snbmitted
within six months after {filing: (5 L. D., 309) and said reqnirement has
since been followed, and is now in force as will be seen by reference to

“the circular of April 26,1887, (5 L. D., 581) A regulation thus made,
and in due conformity with the statute, has all the force and effect of
the law. Minor ». Marriott (2 L. D. 709); Henry W. Fuss (5 id., 167),

The decision of your office in effect admits that if the claim of Mrs.
Rogers had been made in good faith it would have taken precedence,
on Lukens failure to make proof within said period. But it was held
in said decision that his rights should not be defeated by such failure
in favor of one who went upon the land with full knowledge of his im-
provements, and who the evidence ¢ suggests” is there in the interest
of the Cattle Company. '

While it is true that the prior settlement and improvement of Lukens
put all subsequent settlers oh notice as to his claim, yet he could only
maiutain such priority by due compliance with law. Now it is conceded
that his final proof was not made in time. By this failure his priority
was lost, and his rights became subject to any valid intervening claim.
The validity of Mrs. Rogers claim is only questioned on the ground
that it was made in the interest of the cattle company. But the evi.
dence does not warrant such a conclusion. She has testified under oath
that her ¢laim was made solely for the purpose of securing -a home for
herself and children. It is notmade toappear that she was in any way
responsible for, or should be charged with the acts of the cattle com-
pany. The local officers, with all of the witnesses before them found
that Mrs. Rogers had acted in good faith, and it would seem that the
evidence fairly justified such finding.

It appearing therefore that Lukens failed to make final proof as re-
quired, his claim must be held subject to that of Mrs. Rogers.

~ The decision under consideration is acecording reversed.

e 3269—voL 6——8
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DESERT LAND—ENTRY BY MARRIED WOMAN.*

In section two you say that a married woman can not make a desert
land entry. This is changing the established rule of the Department.
Secretary Schurz, on the 15th of December, 1880, ruled expressly that a
married woman may make a desert land entry, if she in other respects
be duly qualified. (9 C. L. O., 222.) This rule was followed in the re-
cent case of Sears ». Almy, decided here June 3, 1837 (6 L. D, 1).
Although this question was not made a point in this last case, the record
distinctly showed that the party to whom the land was awarded was a
married woman at the date of her application and also when the entry
was allowed. T can see nothing in the statute forbidding such entry.
The desert land act does not, like the homestead, pre-emption and tim-
ber culture laws, restrict entries under its provisious to the heads of
families but it says that * any eitizen of the United States or any person
of requisite age who may be entitled to become a citizen,” ete., may make

entry, ete. _
L% * * E * * *

LANDS CHIEFLY VALUABLE FOR TIMBER AND STONE—ACT OF JUNE
3, 1878.

CIRCULAR.

Commissioner Sparks to registers and recet vers, May 21, 1887,

The act of June 3, 1878, (20 Stat., 89), for the sale of timber lands in
the States of California, Oregon, Nevada and in Washington Territory,
limits the quantity of land which may lawfully be acquired under the
act by any one person or association, to not exceeding 160 acres,

2. The land must be valuable chiefly for timber (or stone) and unfit
for cultivation if the timber were removed.

3. It must be unoffered, unreserved, unappropriated and unmha,blted
and without improvements, (except for ditch or canal purposes), save
such as were made by, or belong to the applicant, .

4. Lands containing valuable deposits of gold, silver, cinnabar, cop-
per or coal, are not subjeet to entry under this act.

5. One entry or filing only can be alléwed any person, or association
of persons. A married woman may be permitted to purchase under said
act, provided the laws of the State or Territory in which the entry is
made permit & married woman to purchase and hold real estate as a
feme sole but in addition to the proofs already provided for, she shall
make affidavit at the time of entry that she proposes to purchase said

*Extract from departmental letier of June 23, 1857, refurning draft of proposed
circular.
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Tand with her separate money, in which her husband has no interest or
. ¢laim; tbat said entry is made for her sole and separate use and bene-
fit; that she bhas made no contract or agreement whereby any interest
whatever therein will enare to the benefit of her husband, or any other
person and that she has never made an entry under said act, or derived
or had any interest whatever, directly or indirectly in or from a former
entry made by any person or association of persons. ‘

6. A person applying to purchase a tract under the provisions of this
act is required to make affidavit before the register or receiver that he
has made no prior application under this act; that he is by birth or
naturalization a citizen of the United States, or has declared his inten-
tion to become a citizen. If native born, parol evidence to that fact
will be sufficient; if not native born, record evidence of the prescribed
qualification must be furnished. The affidavit must designate by legal
subdivisions the tract which the applicant desires to purchase, setting
forth its charactér as above; stating that the same is unfit for cultiva-
tion, and valuable chiefly for its timber or stone; that itis uninhabited ;
contains no mining or other improvements, except for ditch or canal -
purposes, (if any exist), save such as were made by or belong to the
applicant, nor, as deponent verily believes, any valuable deposit of gold,
silver, cinnabar, copper, or coal; that deponent does not apply to pur-
chase the same on speculation, but in good faith to appropriate it to his
own exclusive use and benefit; and that he has not, directly or indi-
rectly, made any agreement or contract, in any way or manner, with
any person or persons whomsoever, by which the title he may acquire
from the government of the United States shall inure in whole or in
part, to the benefit of any person execept himself.

7. Every person swearing falsely to any such affidavit is guilty of
perjury and will be punished as provided by law for such offense. In
addition thereto, the money that may be paid for the land is forfeited,
and all conveyances of theland or of any right, title, or claim thereto,
are absolutely null and void as against the United States.

8. The sworn statement before the register and receiver réquired as
above (section 2 of the act) must be made upon the personal knowledge
of applicant, exceptin the particulars in which the statiute provides that
the affidavit may be made upon information and belief.

9. You will in every case read this affidavit to applicant, or canse it
to-be read to him in your presence before he is sworn or his signature

-is attached thereto.

10. The published notice. required by the third section of the act
must state the time and place when, and name the officer before whom,
the party intends to offer proof, which must be after the expiration of
the sixty days of publication, and before ninety days from the date of
the published notice. Where proof is not made before the expiration
of said ninety days the register and receiver will cancel the. filing upon
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their records and notify this office accordingly, as prescribed by instrne-
tions of cireular of May 1, 1880, (7 C. L. O., 52).

11. The evidence to be furnished to the satisfaction of the register
and receiver at time of entry, as required by the 3d section of the act,
must be taken before the register or receiver, and will consist of the
testimony of claimaut, corroborated by the testimony of two disinter-
ested witnesses. The testimony will be reduced to writing by you
upon the blanks provided for the purpose, after verbally propounding
the questions set forth in the printed forms. You will test the acen-
racy of affiant’s information and the bona fides of the entry, by close
and sufficient oral examination. You will especially direct such exam-
ination to ascertain whether the entry is made in good faith for the
appropriation of the land to the entryman’s own use, and not for sale or
speculation, and whether he has conveyed the land or his right thereto,’
or agreed to make any such conveyance or whether he has directly or
indirectly entered into any contract or agreement in any manner with
any, person or persons whomsover by which the title' that may be ac-
quired by the entry shall inure in whole or in part to the benefit of any
person or persons except himself. You will certify to the fact of such
oral examination, its sufficiency, and your satisfaction therewith.

12. Your attention is called to the instructions of this office of August
19, 1884, addressed to the register and receiver at Humboldt, Califor-
nia, (3 L. D. 84), in respect to scrutiny of applications and entries, the
examination of parties and witnesses, and your duty in accepting, re-
jecting and reporting such applications and entries; and you will
strietly follow and be governed by said instructions.

13. The entire proof must be taken at one and the same time, and
payment must be made at the time of offering proof. Proofs will in no
case be accepted in the absence of a tender of the money; and the reg-
ister’s certificate will in no case be given to the party or his attorney,
but must be handed direetly to the receiver by the register; and uo
note will be made upon the plats or tract books until the receiver’s re-
ceipt has been issued. The proof, certificate, and receipt must in all
cases bear even date.

14. When an adverse claim, or any protest against accepting proof
or allowing an entry, is filed before final certificate has been issued, you
will at onece order a hearing and will allow no entry until after your
written determination upon such hearing has been rendered. You will
report your final action in all protest and contest cases and transmit
the papers to this office.

15. After certificate has been issued, cohtest-, applications and pro-
tests will be submitted to this office as in other cases of contest after
final entry.

16. Contests may be brought against timber and stone land applica-
tions or entries in accordance with rule one of rules of practice, either
by an adverse claimant or by any other person, and for any sufficient
cause affecting the legality or validity of the filing, entry or claim.
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" 17. In case of an association of persons making application for an en-
try under this act each of the persons must prove the requisite qualifi-
cations, and their names must appear in the sworn statement, as in case
of an individual person. They must also unite in the regular applica-
tion for entry, whiech will be made in their joint names as in other cases
of joint cash entry. The forms preseribed for cases of applications by
individual persons may be adapted for nse in applications of this class,
and the sworn statement as to the character of the land may be made
by one member of the association upon his personal knowledge.

18. No person who has made an individual entry or application can
thereafter make one as a member of an association, nor can any member
of an association making an entry or application, be allowed thereafter
to make an individual entry or application.

19. Applicants to make timber land euntries, and claimants and wit-
nesses making final proof, must in all cases state their place of actual res-
idence, their business or occupation, and their post-office address. 1t
is not sufficient to name the county and State or Territory where a party

‘lives but the town or city must be named, and if residence is in a city

the street or number must be given.
. The following forms are prescribed for applicant’s sworn statement
and final deposition.

TIMBER AND STONE LANDS—SWORN STATEMENT.

LAND OFFICE AT ——— « ———

) , (Date) ———- 18—
I, - = of (town or ¢ity) ———, county of ———, State (or’
Territory) of ———, desiring to avail myself of the provisions of the act

of Congress of June 3, 1878, entitled “An aect for the sale of timber lands
in the State of California, Oregon, Nevada,vand in Washington Terri-
tory,” for the purchase of the — of section ——, township ,of range
, in the distriet of lands subject to sale at ———, — do solemnly
—— that I am a native (or naturalized) citizen (or have declared my
intention to become a citizen #,) of the United States, of the age of —,
and by occupation ———; that I have personally examined said land
and from my personal knowledge state that said land is unfit for culti-
vation, and valuable chiefly for its ; that it is uninhabited ; that it
contains no mining or other improvements— ; nor, as I verily believe,
any valuable deposit of gold, silver, cinnabar, copper, or coal ; that I
have made no other application under said act; that I do not apply to

' purchase the land above described on speculation, but in good: faith to
appropriate it to my own exclusive use and benefit and that I have not,

directly or indirectly, made any agreement or contract, or in any way
or manner, with any person or persons whomsoever, by which the title

* In case the party Las been naturalized or has declared his intention to become a
citizen, a certified copy of his-certificate of na;turahzamon or deeclaration of intention,

# -asthe case may be, must be furnished.
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I may acquire from the government of the United States may inure in
whole or in part to the benefit of any person except myself, and that
my post-office address is —— ———.

I hereby certify that the foregoing affidavit was read to affiant in my
presence before he signed his name thereto; that said affiant is to me
personally known (or has been satisfactorily identified before me by
——— —— ), and that I verily believe him to be the person he repre-
sents himself to be; and that this affidavit was subscribed and sworn
- to before me this day of y 18—,

Register (or Receiver).
TIMBER AND STONE LANDS.—TESTIMONY OF ——— .
———————, being called as a witness in support of his application
to purchase the of seetion —— township ——, of range ——, testi-
fies as follows :
Ques. 1. What is your post-office address, and where do you reside ?
~Ans.
" Ques. 2. What is your occupation ¢

Ans.
Ques. 3. Are you theidentical person who applied to purchase this
Jand on the day of 18—, and made the sworn statement as-

signed by law before the Register (or Receiver) on that day?

Ans. .

Ques. 4, Are you acquainted with the land above described by per-
sonal inspection of each of its smallest legal subdivisions?

Ans. .

Ques. 5. When and in what manner was such inspection made ?

Ans.

Ques. 6. Is the land occupied; or are there any improvements on it
not made for ditch or canal purposes, or which were not made by, or do
not, belong to you 2

Ans. . .

Ques. 7. Is the land fit for cultivation; or would i6 be fit for cultiva-
tion if the timber were removed %

Ans. .

Ques. 8. What is the situation of this land, and what is the nature of
the soil, and what causes render the land unfit for eultivation ?

Ans.

Ques. 9. Are there any salines, or indieations of deposits of gold, sil-
ver, cinnabar, copper, or coal on this land ¢ If so, state what they are,
and whether the springs or mineral deposits are valuable.

Ans, ———,

Ques. 10, Is the land more valuable for mineral or any other purposes
than for the timber or stone thereon, or is it chiefly valuable for timber
or stone?

Ans.
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Ques. 11, From what facts do you conclude that the land is ehiefly
valuable for timber or stone ¢ ‘

Axns. . ’

Ques. 12, What is the estimated market valne of the timber standing -

~upon this land ? ‘ ,

Ans.

Ques. 13. Have you sold or transferred your claim to this land since
making your'sworn statement, or have you direetly or indireetly made
any agreement or contract, in any way or manner, with any person
Whomsoever by which the title which he may acquire from the govern-
ment of the Umted States may inure, in whole or in part, to the benefit
of any person except yourself?

Ans.

Ques. 14. Do you make this entry in good faith for the appropriation

' of the land excluswely to your own use and not for the use or benefit

of any other person ?

Ans, ———u

Ques. 15. Has any other person than yourself, or has any firm cor-
poration, or association, any interest in the entry you are now making,
or in the land? or in the timber thereon ?

Ans, ——.

-

I hereby certify that the above named ——— —-—— personally ap-
peared before me, that his identity as the person who made sworn state-
meut for the tract of land above named before the Register (or Receiver)
on the —— day of ———, 18— that I verily believe affiant to be the
person he represents himself to be; and that each question and answer
in the foregoing testimony was read to him in my presence before he
signed his name thereto, and that the same was subscribed and sworn
to before me at this ——o day of ———, 18—,

A striet compliance with the foregoing regulations is required.
Approved, July 16, 1887.
L. Q. C. LAMAR,
Secretary.

' TIMBER CULTURE—OSAGE ORANGE.*

In regard to Osage Orange being timber within the meaning of the
law, it may be said generally that it depends very much upon the local-
ity and also the manner in which it is grown. If grown as a hedge, as

* Extract from departmental letter of July 6, 1887. returnlng draft of proposed cir- -
cular.
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it is in many instances, it could not be considered timber ; but if planted
as the timber culture law directs in a country where it will grow to be
a tree, as it does in many parts of the United States, it is then timber,
within the meaning of the law.

* * * * * * i

PRE-EMPTION—FINAL PROOF—RESIDENCE.
UNITED STATES v. SKAHEN.

The pre-emption law and the regulations of the Department thereunder require set-
tlement, improvement and continuous personal residence upon the land in good
faith by the pre-emptor for a period of not less than six months, and unless the
final proof shows these facts affirmatively it should be rejected by the local office.

Acting Secretary Muldrow to Commissioner Sparks, July 25, 1887.

I have considered the case of the United States v. John J. Skahen,
on appeal by the latter from the decision of your office, dated Decem-
ber 12, 1885, holding for eancellation his pre-emption cash entry No. 418
of the W. % of the SW. % of See. 27, T. 123 N,, R. 62 W., made Novem-
ber 28, 1832, at the Aberdeen land office, in the Territory of Dakota.

The record shows that suid Skahen filed his pre-emption declara-
tory statement No. 7562 for said tract on April 28th, alleging settle- .
ment April 25, 1882. On October 2, same year, claimant gave due
notice of his intention to make proof and payment for said land before
the local land officers on November 18th following.

The final proof made at the date appointed shows that the claimant
was a single man, duly qualified to make said entry; that he settled
upon said tract at the time designated in his said filing; that his first
act of settlement was digging a well and building a house, eight by ten
feet ; that his improvements consist of said frame house and five acres
of land broken and back-set—all valued at $75 ; that he first established
his actual residence on said land April 25, 1882, which has been contin-
uous, and that he has not cultivated to crop said tract, except to cut
thereon three tons of hay. The local land officers accepted said proof
and payment for the land, and issued thereon said cash certificate. On
August 18, 1833, a special agent of your office reported said entry for
cancellation. On May 28,1884, your office directed the local land officers
to order a hearing, which was duly had on May 16, 1885. ’

From the evidence submitted before them, the local land officers de-
cided that there is ‘““nothing in the testimony in any maunner reflecting
upon the good faith of the claimant, or the general truthfulness of his
statements as set forth in his final proof, or any evidence of frandalent
intent,” and they recommended that the entry should be approved for
patent.
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, .

On December 12, 1885, your office considered the testimony in the
case. and held that the testimony of the claimant showed that during
the time between the date of settlement and date of final proof, he was
part owner of a store at Bath, in said Territory, and “ was constantly
engaged in attending to his business in the village’; that he made a
practice to go and sleep on the elaim from three to five times a week,
upon such oceasions eating his breakfast in the shanty, whiech be built
on the land; that on days which he visited the claim he took dinner at
the hotel in Bath, and on other days took all of his meals at said hotel
and slept on the counter in his store.

The decision appealed from also finds that the claiwmant, within a
month after making final proof, sold his shanty for $35, and the same
was woved from the land; that, at date of enfry, only five acres of
said tract had been broken, and that ¢ there is nothing in the testi-
mony to indicate that Skahen ever entertained the intention of abandon-
ing mercantile pursuits to engage in agriculture, or of making his act-
aal home upon the land claimed.”

At the hearing the claimant testified that ¢ the actual cash outlay
for improvements was about $77.50 ; that he established his residence
upon said land on the 28th of April, 1882, and resided thereon for seven
months up to date of final proof.” This testimony is eorroborated.

The final proof fails to show that the claimant was asked if he had
been absent from the land for any time during the period for which res-
idence is claimed on the land. _

There is nothing in the testimony that necessarily conflicts with or .
contradicts the final proof upon which the local land officers received
the claimant’s money and issued cash certificate thereon.

This Departinent has repeatedly held that residence may be estab-

lished the instant that a claimant goes npona tract of public land for ~

that purpose. Goodnight v. Anderson (2 L. D., 624) ; Grimshaw v. Tay-
lor (4 L. D,, 330). Nor does it necessarily foliow that a claimant must
_abandon the businessin which he is engaged in order that he may ac-
quire title to land under the pre-emption law. Heury Buchman (3 L.
D., 223). '

The question is not, did the claimant carry on any other business
than agriculture, but rather did he comply with the pre- empmon law as
to inhabitancy and improvement.

This Department held in the case of Andrew J. Healey (4 L. D., 80),
that ¢ No fixed rule can be formulated as to what shall constitute good
faith. The facts and circumstances surrounding each case should be
carefully considered, and if the acts of the entryman, as shown by the
evidence do not clearly indiesdte bad faith, the entry should not be for-
feited.” To the same effect are the decisions of the Department in the
cases of Conlin v. Yarwood(‘) C. L. L., 593) Eugene J. De Lendrecie
(3 L. D., 110). :
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The fact, as admitted by claimant, that shortly after making final
proof he sold the house on said tract, is not of itself sufficient proof of
frand. If he had fully complied with the reqairements of the pre-emp-
tion law and had received his certificate of purchase, he would have
the right under the decisions of the courts and of this Department to
sell or dispose of the land. Myers v. Croft (13 Wall., 295); Morfey ».
Barrows (4 L. D., 135); Thomas Nash (5 L. D., 608).

‘While a careful consideration of the whole record fails to show that
said entryman has acted in bad faith, yet I am not satisfied that upon
the proof presented said entry should be passed to patent.

The pre-emption law and the regulations of the Department there-
under require settlement, improvement and personal continuous resi-
dence upon the land in good faith by the pre emptor for a period of not
less than six months, and unless the proof affirmatively shows these
facts, it should be rejected by the local land officers. In the case at
bar, since thereis noadverse claimant, I think the pre-emptor should
have an opportunity to furnish supplemental proof within a reasonable
time, showing full compliance with the requirements of the pre-emp-
tion laws. You will please so advise the claimant.

The decision appealed from is modified accordingly.

PRACTICE—CERTIORARI—APPEAL.
ARIEL C. HARRIS.

The writ of certiorari will not be granted where the right of appeal is lost through
failure to file the same in time.

Exception to such general rule will not be made though it appear that the case is
ex parte, and that the right of appeal was lost through the megligence of attor-
neys.

Acting Secretary Muldrow to Commissioner Sparks, September 6, 1887.

This is an application for certiorari filed on behalf of Ariel C. Harris
in the matter of his pre-emption cash entry No. 1034, embracing the
SE. of Sec. 6, T. 122 N,, R. 65 W., Aberdeen, Dakota.

From this application and accompanying exhibits the following ma-
terial facts appear: May 21, 1886, your office, upon evidence taken at a
hearing duly held upon the report of Special Agent Jaycox, to the
effect that the entry of Harris was frandulent, reversed the decision of
the local office and held said entry for cancellation, subject to appeal.
Appeal was not filed until July 20, 1887, the entry in the meantime
having been canceled upon the records. Accompanying the appeal
was a letter of explanation from the resident attorneys in this city rela-
tive to the delay in filing it. In this letter it is said:

In this connection, and explanatory of the delay in filing the appeal,

we would state, that on the 29th of June, 1886, within the period allowed
for appeal, we received a letter from the firm, of which J. Q. A. Braden,
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HEisq., who represented Harris as attorney in the case, is a member, au-

thorizing us to appeal to the Secretary of the Interior from your said
decision. On the day said letter was received the case was examined
in your (the Commissioner’s) office, with a view to appeal, and we ad-
vised Mr, Braden that an appeal would be duly filed.

‘We are now in receipt of a letter from Mr. Brader’s firm, stating that
the local officers had been directed to finally cancel the entry of Mr.
Harris. We were surprised at this information, but on an examination
of your files failed to find that an appeal had been presented, as we
had contemplated doing.

By your office letter of July 26, 1887, addressed to said attorneys,
the appeal was denied, because it had not been filed within the time
required by the rules of practice. Hence the present application.

The only question presented by this application is as to whether the
appeal was filed in time.

Under date of June 21, 1837, the local officers report that their records
show that notice was given to Harris of the decision of May 21, 1886,
“ but whether personally or by registered letter does not appear, hence
this office notified the elaimant by registered letter, and encloses the
return card therefor, no appeal having been taken.” It appears that

‘said return card bears date May 28, 1887, and is signed by J. Q. A.

Braden, attorney for said Harris.

It is insisted that the time within which appeal should have been
taken commenced to run against claimant May 28, 1837, when the no-
tice by registered letter was mailed to elaimant, and that under the rul-
ing in the case of Boggs ». West Las Animas Townsite (5 L. D., 475),
the appeal if filed on or before August 8, 1887 (seventy days), would have
been in time. As before stated, the appeal was filed July 20, 1887,

I do not look with favor upon this proposition. While it may bé true,
and no doubt is true, that if there were nothing in the case relative to
notice but the record made by the local officers, the time for appeal
would be held to commence to run on May 28, 1887, it not affirmatively -
appearing from said records that the claimant had been properly noti-
fied of the deeision of your office against him prior to that date, yet it
must be observed that this application itself discloses the fact that no-
tice was received by the attorney for claimant long prior to said last
date.

The exact date Braden received notice of the decision of your office
holding for cancellation the entry of his client does not appear. Nor is
it material to the issue here. Certain it is, if the statements made in
this application can berelied on, that he received notice of said decision
prior to June 29, 1886—notice, too, by which he considered his client
bound, for on that date the resident attorneys here received a letter from
him directing them to appeal the case to the Department.

Itisunfortunate, perbaps, for attorneys and client that the appeal was
not then filed. The statement of counsel that they on said last men-
tioned date examined the case in your office is met by your statement
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that at that time they had entered no appearance in the case, and that
consequently they conld not have then made said examination.

If it be held that claimant is chargeable with notice at least from June
29, 1886 (and I think there can be no error in soch holding), then the
time for appeal had gone by over nine months before said appeal was
. actually filed. In such a case the writ of certiorari will not be granted

by the Department. Cassidy ». Arey (5 L. D., 235).

But it is urged that under the peculiar circumstances of this case—
the claimant himself having directed his attorneys to appeal, and the
failure to so appeal being chargeable to said attorneys alone, and
because the case is ex parte—an exception should be made to the general
rule: : _

I am not favorably impressed with this view of the case, either. There
must be some limit as regards the time when an appeal from your office
decisions must be taken. Otherwise business always remains unsettled.
The land department has determined that limit and embodied its opin-
ion in rules of practice 86, ¢ seq. It way be that in some individual
cages the enforcement of these rules will work hardship. Butitis better
to have an uniform rule on the subject, even though hardship be done
inexceptional cases, than to have no rule at all, or, which is worse, to have
a rule that is not enforced. Certainty in the law is always to be aimed
at. And though in particular cases clients may be injured throngh the
laches of their attorneys, yet upon the whole, I am convinced that the
best interests of the Department will be subserved by relying upon
fixed and well known rules. '

The application is denied.

PRACTICE—APPEAL—HEARING.
JAMES H. MURRAY.

Though an appeal will not lie from a decision of the Commissioner ordering a hear-
ing, the refusal to order a hearing is, when it amounts to the denial of a right,
“appealable. ’

Acting Secretary Muldrow to Commissioner Sparks, September 6, 1887,

James H. Murray by his attorney has filed an appiication for cer.
tiorai under rules of practice 83 and 84, in the matter of his commuted
cash entry No. 6889—original homestead entry No. 2037—of the 8. % of
SW. 1, Sec. 5, SE. 1 of SE. £, Sec. 6, and NE, of NW. 4, Sec. 8, T. 60 N,
R. 15 W., Duluth, Minnesota.

From this application and accompanying exhibits the following ma-
terial facts appear: Said homestead entry was made July 5, 1883, the
township plat having been filéd June 11, preceding, and commuted to
cash entry December 27, 1883, upon proof showing settlement to have
been made April 15, and residence established May 15, 1883; improve-
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ments consisting of a log house, twelve by fourteen feét, one story high,
" two and a half acres cleared and cultivated in vegetables—all valued

at $250 ; continuous residence, the only absences being nine days in

April, afew days in August and September, and sixteen or eighteen
days in November, all of said absences being cansed by claimant’s being
compelled to go to Duluth, seventy miles distant, for provisions; and
that said tract was claimant’s only home from May 15, 1883, to date of
final proof.

May 5, 1885, your office suspended said cash entry, holding that the
law as to residence had not been complied with in the premises, and
gave claimant opportunity to furnish supplemental proof showing full
céompliance with the law. Thereupon claimant filed the affidavits of
himself and several of his neighbors, setting out in detail the facts rel-
ative to residence, cultivation, improvement, etc., all asserting good
faith on the part of claimant and that he had no other home, ever since
final proof was made.

By decision, dated March 9, 1886, your office held this supplemental
proof unsatisfactory, and held both the homestead and cash entries for
cancellation, subject to appeal within sixty days. July 30, 1886, the
local officers reported that claimant was notified of said decision hold-
ing his entry for cancellation March 17, 1886, and that no appeal had
been filed. Thereupon on the 5th of October, 1886, you canceled said
entries and directed the local officers to note the cancellation on the
records of their office.

December 24, 1886, claimant filed in the local office application for

a hearing, accompanying the same with several affidavits setting forth .

the facts and circumstances relative to his claim, and alleging that he
had received no notice of your said decision of March 9; 1886, until after
the time for appeal therefrom had elapsed. In his affidavit then filed
the claimant alleged that he actually commenced to reside on his claim
April 15, 1883, instead of May 15, 1883, as stated in the final proof, and
that said statement in the final proof was an error for which the regis-
ter of the land office was responsible.

Under date of March 24, 1887, the local officers wrote you in the
matter of this application for rehearing, earnestly recommending that
you grant said application, as claimant appeared to have acted in good
faith and to have complied with the law as he understood it, he being
an ignorant man unacquainted with the land laws; and as he had not
received notice of the decision holding his entry for cancellation in time

to comply with its requirements. With this same application was filed

the affidavit of one Henry A. Blume, who it appears was allowed to
file pre-emption declaratory statement for this land after the cancella-
tion of Murray’s entries. Blume alleges that when he settled upon the
land there were improvements there amounting in value to $350, con-
sisting of a good log house, twelve by fourteen feet, with one door and

window, and a good tight roof, and about three and a half acres of

.
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breaking, and that said improvements as he believes belonged to James
H. Murray, the claimant herein ; that he now believes that Murray has
been acting in good faith and that if he is permitted so to do he will
withdraw his filing from this land and file for another tract.

April 6, 1887, your office upon consideration of the case as it then
stood denied Murray’s application tor rehearing, holding that he did not
appear to have exercised due diligence in the matter of said applica-
tion.

From this last decision appeal was taken by Muarray, which was de-
nied by your office July 11, 1887, on the ground that the action which
was sought to be reversed was on a matter entirely within the discretion
of the Commissioner of the General Land Office, and therefore not ap-
pealable. Hence the present application, '

If the statements made in this petition are true, I am of opinion claim-
ant is entitled to relief. The record does not affirmatively show when
Murray received notice of the decision holding his entry for cancella-
tion. It does appear, however, that he did not receive said notice
until after the expiration of the 70 days immediately succeeding the
date notice was sent him by the local office. The facts as to notice,
then, are not apparent from this application. Buat I am of opinion that
your decision denying the appeal was error. The rule is well settled
that an appeal will not lie from your decision ordering a hearing. But
a decision refusing to order a hearing is, when it amounts to a denial of
right, appealable. Jackson v. McKeever (3 L. D., 516), Guyselman v.

. Shafer et al. (id., 517).

Further, upon the statement of facts set out in this petition, it would"
seem that claimant has at all times complied with the law and has acted
in good faith. His neighbors, the loeal officers and even the subsequent
adverse claimant, are all firmly convinced of claimant’s good faith in
the premises, and that he has complied with the law.

In view of the foregoing, you will please certify the papers in the
case to the Department, and in the meantime suspend all action in the
ma'ter until further advised.

PRACTICE —APPEAL—CERTIORARL
SouTHERN MInxEsoTA Ry. Co.

The right of appeal éxists where the decision of the General Land Office amounts to
a final determination on the merits of the case.

Acting Secretary Muldrow to Commisstoner Sparks, September 6, 1887,

The Southern Minnesota Railroad Company by its attorneys has filed
an application for certiorari in the matter of its claim to the W. { of the
SE. %, and lots 4 and 5, Sec. 3, T. 109 N,, R. 45 W, Tracy, Minnesota.
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From this application and accompanying exhibits the following mate-
rial facts appear: The lands specified are within the limits of an indem-
nity withdrawal for the benefit of this road, ordered by Commissioner’s
letter of May 17, 1871, received at local office May 27. These lands were
then unsurveyed, and no settlement claim had then attached to them,
The township plat was filed May 7, 1872,

August 1, 1872, Alexander Ross filed pre-emption declaratory state-
ment No. 22,092 for this land, alleging settlement June 30, L871. Oecto-
ber 2, 1878, he transmuted the same to homestead entry 9571, upon
which, after due published notfice, he afterwards submitted final proof
the railroad company not appearing, and received final certificate No.
'3981.

By decision dated June 23, 1887, you approved the entry of Ross, so
far as related to any question that might be raised against it by the
Railroad company, on the grounds : First, That the withdrawal of May
27,1871, was without effect as to the tracts specified, because they were
then unsurveyed ; Second, That the settlement of Ross subsequent to the
date of the withdrawal, but before the filing of the township plat in the
ioeal office, excepted the lands from said withdrawal; and Third, That
- if this were not so, the railroad company forfeited all rights to the lands
by a failure to select the same, and its failare to appear and dispute the
claim of Ross when he made final proof, citing Brady v. Southern Pa-
cific Railroad Company, (5 L. D., 407), and Iverson ». St. Paul, Minne-
apolis and Manitoba Railroad Company, (id., 586).
~ From this decision the railroad company appealed in due time, but
by letter of Angust 3,1887, addressed to the attorneys for the company,
you denied said appeal substantially upon the ground that the com-
pany had no rights in and to the lands described, and that therefore it
had no right of appeal. Wherefsre the present application.

The question raised by this application is not as to whether your said
decision wupon the merits of the case may not be correct, but simply,
whether assuming the facts to be as herein set forth, such decision was
appealable. If the statements made in this application be true, it would
seem that your said decision upon the merits of the case was, so far as
your office is coneerned, a final rejection of the company’s claim to the
tracts specified. It was not a decision upon an interlocatory order or
decree, or upon a matter resting in your sound discretion. It was upon
the merits of the case—upon matters as to which the company had the
right to have the judgment of the Seeretary of the Interior. It will not
do to hold that a claimant has no right of appeal from a decision of your
office, simply because in said decision the claim set up by him is rejected.
The very fact that his claim is rejected and denied, is what gives him
the right of appeal.

For the foregoing reasons the application is granted.
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RAILROAD GRANT—STATE RELINQUISHMENT.
St. PAuL M. & M. RY. Co. ». CHADWICK.

The company by accepting the terms fixed by the State Legislature, in extending the
time for the construction of the road, relinquished its claim to lands occupied by
actual settlers and authorized the Governor of the State to reconvey such lands
to the United States.

Acting Secretary Muldrow to Commissioner Sparks, September 6, 1887,

The land in controversy herein is the N. } of the NE. £, Sec. 23, T.
128, R. 33, St. Cloud, Minnesota, and is located within the primary limits
of the St. Vincent Extension of the St. Paul and Pacific Railroad, now
St. Paul, Minneapolis and Manitoba Railway. It is therefore claimed
by the latter company as inuring to it under the grant to Minnesota by
act of Congress approved March 3, 1857 (11 Stat., 195), and the amenda-
tory act approved March 3, 1865 (13 id., 526). It is also within the in-
demnity limits of the Northern Pacific Railroad Company. Edwin A.

-Chadwick lays claim to this Jand under the homestead law.

By decision, dated July 29, 1885, you rejected the claim of both com-
panies and gave Chadwick the privilege of offering final proof. An
appeal from this decision by the St. Paul, Minneapolis and Manitoba
Company brings the case here for consideration.

The faets in the case are few and simple. The road past thisland was
definitely located December 9, 1871. Af that date, so far as can now
be ascertained, as well as at the date of the grant, the tract was vacant
and unappropriated, and it therefore passed to the State in trust for
the company authorized to build the road.

Now, by the terms of the granting acts, the construction of the road
was a condition precedent to the conveyance of any land by the State
to the company, with the exception of that granted for the first twenty
miles of the road. Farunsworth et al. v. Minnesota and Pacific Railroad
Company (92 U. 8., 63), Schulenberg ». Harriman (21 Wall., 44).

The company of which the present company is the sueccessor having
failed tobuild its road within the time it was required to do so, the
Minnesota legislature, on the first of March, 1877 (Laws of Minn., 19th
Sess., Special, 257), enacted a law providing among other things for an
extension of time within which the road was to be built. Among other
couditions and limitations to the enjoyment of this benefit, embodied in
the aet, was the following :

See. 10. The Saint Panl and Pacifie Railroad Company, or any com-
pany or corporation taking the benefits of this act, shall not in any
manner, directly or indireetly, acquire or become seized of any right,
title, interest, claim, or demand in or to any piece or parecel of land lying
and being within the granted or indemnity limits of said branch lines
of road, to which legal and full title has not been perfected in said
Saint Pauland Pacific Railroad Company, or their successors or assigns,
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upon which any person or persons have in good faith settled anrd made

or acquired valnable improvements thereon, on or before the passage of

this act, or upon any of said lands upon which has been filed any valid

~ pre-emption or homestead filing or entry—not to exceed one hundred
and sixty acres toany one actual settler; andthe Governor of this State
shall deed and relinquish to the United States all pieces or parcels of
said lands so settled upon by any and all actual settlers as aforesaid, to
the end that all snch actual settlers may acquire title to the lands upon
which they actually reside, from the United States, as homesteads or
otherwise, and upon the aceceptance of the provisions of this act by said
company, it shall be deemed by the Governor of this State as a relin-
quishment by said eompany of all such lands sooccupied by such actual
settlers ; and in deeding to the United States such lands, the Governor
shall receive as prima facie evidence, of actual settlement on said lands,
the testimony and evidence or copies thereof, heretofore or which may
be hereafter taken in cases before the local United States land offices,
and decided in favor of such settlers.

The section of road beyond Melrose, past the land in controversy,
was not constructed until near the close of the year 1878, The ecertifi-
cate of the engineer of the road showing that the road from Melrose to

* Alexandria had been completed is- dated January 23, 1879; and the
certificate of the Governor to the same fact is dated Januaary 31, 1879,

It is thus observed that at the date of the passage of the aforesaid
act of the Legislature of Minnesota, ¢ legal and full title ” to this tract
of land had not been perfected in the railway company. ‘

Chadwick’s settlement was made and his improvements were com-
menced, it appears, in 1876, prior to the passage of said act of the Leg-
islatare. Accordingly, on the 6th of July, 1880, the Governor of Min-
nesota, acting under the authority conferred upon him by said act of
the State Legislature, executed a deed of relinquishment for this with
other lands to the United States. In this instrument the State of
Minnesota is mentioned as the party of the first part and the United
States as the party of the second part, and it is declared that the said
party of the first part—

has conveyed, released, and relinguished, and. by these presents does
grant, couvey, deed, aml release and relinquish unto the said party
of the secoud part and assigns for the use and benefit of the persons
hereinafter named the following described pieces ansl parcels of land
iying and being within the granted and indemnity limits of the said
line of railroad from St. Cloud to St. Vincent, for the use and benefit
‘of the following named parties—
Edwin A. Chadwick, NE. £ 23-128-33.

To have and to bold all <md singul .r the said premises unto the said
party of secoud part and dbblgﬂs forever to the uses and purposes
aforesaid.

It would seem from the provisions of this deed of reliaquishment
that the United States became re-dnvested with the title to the traet
of land in controversy, if the State through its Governor had the power
o make such conveyance.

326Y—voL 6——9
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It is urged by the appellant that no snch power existed in the State.
It is admitted, however, by the appellant, ‘ that if the railway com-
pany had concurred in the relinquishment, or deed of the State back
to the United States, then neither the company nor the State would
have any concern in the disposal of the land by the United States.”

It would seem too plain for argument that the acceptance of the pro-
visions of the said act of the Minnesota Legislature by the predecessor
of the present company was in legal effect a consent by the then com-
pany to said deed of relinquishment. The company was then in laches
in the building of its road. It was given further time within which
to complete the construction of it. But this extension of time—this
benefit—was granted only upon certain express conditions, one of which
was that lands which would otherwise have passed to the company, but
upon which actual settlers had Joeated, should be relinquished by the
company. The company accepted the provisions of this act. It can
not be now claimed that it accepted the benefits, only, without ac-
cepted the conditions and limitations that were likewise imposed. In
other words, by the acceptance of the terms of said act of the State
Legislature, the railway company relinquished its claim and interest
in and to this particular tract of land, and expressly authorized the
Governor of the State of Minnesota to reconvey the same to the United
States.

The appellant company, the sucecessor of the railway company then
in existence and to whom the act applied, has no greater rights in the
premises than its predecessor had. It suceeeded totherights and bene-
fits which its predecessor possessed, and likewise to the conditions and
limitations that were imposed on it. That is all it ever possessed and
all it can now claim. Its predecessor relinquished whatever rights it
possessed in and to this tract of land, and the present company there-
fore has no rights in the premises which can be enforced.

A question almost identical with the one in the present case was con-
sidered by the Department in the case of the St. Paul, Minneapolis and
Manitoba Railway Company ». Morrison (4 L. D., 300), same case (id.,
509), and the conclusion therein reached was the same as in this case.
In that case the land was within the indemnity limits of the road, while
in this case if is within the primary limits. The principle, however,
under the Minnesota act is the same, and the conclusmus in the two
cases could not differ from each other.

For the foregoing reasons your decision is affirmed, the claim of the
St. Paul, Minneapolis and Manitoba Railway Company is rejected, and
Chadwick’s final proof may be considered. The Northern Pacific Rail-
road Compaay is not now in the case. '
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RESTORATION OF INDFMNITY LANDS.
CIRCULAR.

WASHINGTON, D. C., September 6, 1887.

The Hon. Secretary of the Interior having revoked the indemnity
withdrawals heretofore ordered for the benefit of certain railroad and
wagon-road companies and directed thayv all lands embraced therein be
restored to the public domain and opened to settlement under the gen-
eral land laws, the following is submitted in answer to the numerous in-
quiries relative thereto.

The order of revoeation and restoration includes all the lands within
the indemnity limits of the grants for the roads hereinafter mentioned
(see Appendix A), except such lands as may be covered by approved

selections, by which is meant selections which have been examined and

approved by the Commissioner of this Office and the Secretary of the
Interior. It is provided, however, that the order of restoration shall
not affect rights acquired by grantees within the primary or granted
limits of any other Congressional grant.

As to lands covered by unapproved selections, applications to maké
filings and entries thereon may be received, noted, and held sabject te
the claim of the company, of which claim the applicant must be dis-
tinetly informed snd memoranda thereof entered upon his papers.

Whenever such application to file or enter is presented, alleging upon
sufficient prime facie showing that the land is not from any canse subject
to the company’s right of selection, notice thereof will be given to the
proper representative of the company, which will be allowed thirty days
after service of said notice within which to present objections to the al-
lowance of said filing or entry.

Should the company fail to respond or show cause before the district
land officers why the application should not be allowed, said application
for filing or entry will be admitted, and the selection held for cancella-
tion; but should the company appear and show cause, an investigation
will be ordered under the rules of practice to determine whether said
land is subject to the right of the company to make selection of the same

which will be determined by the register and receiver, subject to the

right of appeal in either party.

‘When appeals are taken from the decision of the register and receiver
to this Office in the class of cases above provided for, they will be dis-
posed of without delay, and if the decision should be in favor of the
company, and no appedl be taken, the land will be certified to the Sec-
retary of the Interior for approval for patent without requiring further
action on the part of the company except the payment of the required
fees. If the decision should be adverse to the compauny, and no appeal
Dbe taken, the selection will be canceled and the filing or entry allowed
sublef.t to compliance with law.
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Lands which have not been selected will be subject to settlement and
entry as other public lands, and notice to the company will not be re-
quired.

The Secretary’s orders revoking said indemnity withdrawals take
effect from the date of the issue thereof (see Appendix A), 50 as to open
the lands embraced therein to settlement, but filings and entries of said
lands will not be received until notice of the restoration shall have been
given by a public advertisement for a period of thirty days, it being the
intention of the order of revocation that as against actual settlement
thereafter made, the orders of the Department withdrawing said lands
shall no longer be an obstacle. Rights, both of the company and of
settlers, attaching prior to the issue of the Secretary’s order, will be
determined by the facts in each case.

The necessary instructions for the restoration of the lands affected by
the Secretary’s orders have been issued to the registers and receivers
for the land distriets in which the lands are situated (see Appeundix B),
to whom application to enter, or for any further information, should be .
made. ’

The restoration as ordered is to entry under the general land laws re-
lating to settlement. Private cash entries of the restored lands will not
be allowed.

DECISIONS RELATING TO THE PUBLIC LANDS.

S. M. STOCKSLAGER,
Acting Commissioner.
Approved:
H. L. MULDROW,
Acting Secretary.

APPENDIX A.

Statement showing names of roads, the dates of the several orders of
revocation, and the location of the lands affected thereby.

NaME oF Roap, %‘;?EEF LOCATION OF LANDS.
Alabama and Chattanooga Railroad......| Aug. 15,1887 | Alabama.
Atlantic and Pacific Railroad .........__. Aung. 13,1887 | Arkansas, New Mexico, and
Arizona.
California and Oregon Railroad .......... Aug. 15, 1887 | California.

Chieago, St. Paul, Minneapolis and Omaha
Railway.

Aug. 17, 1887

Wisconsin—exceptlandsse-
lected on account of main
line from Hudson to Su-
perior City, and branch to
Bayfield.

Dalles Military Road - ..cccoiooannnnane. Aug. 15,1887 | Oregon.
Flint and Pere Marquette Railroad. ...... Aug. 15,1887 | Michigan.
Florida Railway and Navigation ......... Aug. 15,1887 | Florida.
Gulf and Ship Island Railroad............ Aug, 15, 1887 | Mississippi.
Marquette, Houghton and Ontonagon | Aug. 15,1887

Railroad.

Milchigan—-upper peninsu-
a
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APPENDIX A.—Statement showing names of roads, d&e.—Continued.

Aug. 17,1837

DATE oF
NaME oF RoaD. ORDER. LocaTtion or LANDS.
Missouri, Kansas and Texas Rallway ..... Aug. 17,1887 | Kansas.
Mobile ané Girard Railroad.............. Aug. 15,1887 | Alabama.
New Orleans Pacific Railway....... ...... Aug. 15,1887 | Louisiana.
Northern Pacific Railroad .cceae oaocaaaan. Aug, 15,1837 | Wisconsin, Minnesota, Da-
: kota, Montana, TIdaho,
: ’ Washington, and Oregon.
Oregon and California Railroad .....-.... Aug. 15,1887 | Oregon.
Oregon Central Wagon Road........cc... Aug. 15,1887 | Oregou.
Pensacola and Atlantic Railroad.......... Aug. 15, 1887 | Florida.
StRLouls, Iron Mountain and Southern | Aug, 15, 1887 | Missouri and Arkansas.
ailway.
8t. Panl and Duluth Railroad..ccu. ...... Aug. 15,1837 | Minnesota.
Southern Pacific Railroad ...... ..o oo .. Aug. 15,1887 | California.
Tennessee and Coosa Railroad............| Aug. 15,1887 | Alabama.
Vicksburg and Meridian Railroad ........ Ang. 15,1887 | Mississippi.
‘Vicksburg, Shreveport and Pacific Rail- | Aug. 15, 1887 | Louisiana.
road.
‘Wisconsin Central Railroad.............. Aug. 15, 1887 | Wisconsin.
‘Wisconsin Farm Mortgage . ... .......... ‘Wisconsin.

APPENDIX B.

x

Statement showing land districts in which restored lands are situated.

STATE. City or Towx. STATE. Crty or TowN..
Alabama ceceeenenanan Huntsville. Minnesota. ..oocuoe-- Crookston.
Montgomery. Daluth.
Arizond coceoeiaalonon Prescott. Fergus Falls.
Arkansas. ............] Camden. St. Cloud.
Dardanelle. Taylor’s Falls.
Harrison. Mississippl cvcevuannn Jackson,
Little Rock. Missouri ..eeas eaunn. Tronton.
California .avooeveaacn Independence. Montana ............ Bozeman.
Los Angeles. c Helena,
Marysville. Miles City.
| Saeramento. New Mexico......... Las Cruces.
S8an Francisco. Santa Fé.
Shasta. Oregon..... [P Lakeview.
Stockton. Le Grande.
Visalia. Oregon City.
Dakota voceee coeaaoin Bismarek. Roseburg.
Fargo: The Dalles.
Florida woveeezeannen. Gainesville. ‘Washington. ........ North Yakima.
Tdaho ..veeeiecananna, Coeur d’Alene. Olympia.
Lewiston, Spokane Falls,
Kansas..ccavececaaans Independence. Vancouyer.
Salina. ‘Walla Walla,
. Topeka. ‘Wisconsin. .......... Ashland.
Lonisiana .. ... coouns Natchitoches. Faun Claire.
New Orleans. Falls St. Croix.
Michigan ... ccuenn-. East Saginaw. La Crosse.
Marguette. ‘Wausau.
Reed City.
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HOMESTEAD ENTRY—DEVISEE—ACT OF MAY 14, 1880.
ToB1AS BECKNER.

The act of May 14, 1880, enlarged the homestead right so that settlement before sur-
vey was duly protected, and it is accordingly held that where a homestead set-
tler dies prior to survey the right of entry inures to his devisee.

Acting Secretary Muldrow to Commissioner Sparks, September 8, 1887,

In 1875 one Martin Holbrook established his residence upon a certain
tract of land in Yakima county, Washington Territory. He cultivated
and improved the same extensively, placing thereon a house twenty by
thirty feet, a barn forty by sixty feet, granaries, corrals, and the out-
buildings, fences, well, ete., to the value of at least three thousand dol-
lars. On the 14th of Mareh, 1882, said Holbrook died, leaving a will;
dated January 23, 1882, wherein lhe bequeathed all his property, both
real and personal, to Tobias Beckner, who was by the proper court (as
appears by the records and copies of records on file in the case) ap-
pointed executor of the estate. After Holbrook’s death and until the
present time, Beckner continued to cultivate said tracts, as shown by
numerous affidavits of record.

On May 26, 1835, township plat of survey was filed. Sixteen days
thereafter—to wit, June 11, 1885—said Tobias Beckner filed homestead
application No. 392 at said land office at North Yakima for said traect;
the government survey having shown the same to be the 8. of the S. %
of Sec. 36, T. 7 N., R. 20 E., North Yakima land district, Washington
Territory. The homestead application reads:

Application No. 392,—I1, Tobias Beckner, legal heir of Martin Hol-
brook, deceased, of Yaklma county, Washington Terrltory, do hereby
apply to enter, etc

The accompanying affidavit reads:

I, Tobias Beckuer, legal heir of Martin Holbrook, deceased, of Yakima
eounty, Washington Territory, having filed my application No. 392, for
an entry under section No. 2289, Revised Statutes of the Uuited States,
do solemnly swear, that Martin Holbrook, deceased, was a native-born
citizen of the United States, over the age of twenty-one years, prior to
his settlement of said land described, ete.

The local officers at North Yakima transmitted the papers in the above
entry, together with the other returns for the month of June, 1885, to
your office, which thereupon instructed them, November 19, 1885 :

“The entry by Beckner was unauthorized under the law, and is there-
fore held for eancellation.”

Thereupon Beckner appeals to the Department, npon the grounds,
substantially, that your decision denies to a legal devisee the exercise
of rights conferred by law, the exercise of which is necessary to protect
the property left by such decedent; that decedent was prevented from
acquiring title to the tract in question not by any negligence on his part,
but by reason of the failure of the government to survey said lands, for
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which decedent’s heirs ought not to suffer; that said decision is con-
trary to the intent and spirit of section 2291, R. S., providing for the
aquisition of title under the homestead law by heirs and devisees; and
is contrary to the principle of law which allows every man to devise hig
property by will.

The second section of the homestead act of May 20, 1862, (Sec. 2291
R. 8.), provides that:

No certificate, however, shall be given; -or patent issued therefor,
until the expiration of five years from the date of such entry ; and if
at the expiration of such time, or at any time within two years there-
after, the person making such entry or if he be dead, his widow; orin
case of her death, his heirs or devisee; or in case of a widow making
such entry, her heirs or devisee, in case of her death, proves by two
credible witnésses that he, she, or they have resided upon or cultivated
the same for the term of five years immediately succeeding the time of
filing the affidavit, and makes atfidavit that no part of such land has
been alienated, except as provided in section twenty-two hundred and
eighty-eight, and that he, she, or they, will bear true allegiance to the
government of the United States; then, in such case, he, she, or they,
if at that time citizens of the United States, shall be entitled to a pat-
ent, ¢8 in other cases provided by law.

Under this act the entry was the initiation of the homestead righs,
4and that right attached only from date of entry. . '

In the case of the Southern Pacific Railroad Company ». Lopez, (3 L.
D., 130), Secretary Teller, commenting upon the act of May 14, 1880,
said ¢ Prior to the passage of the act, the only lawful initiation of a
homestead claim, was by an entry or filing (except in cases coming
under section 2294 R. S.), and there was no right of homestead upon
unsurveyed land,” This had been the uniform construction of the act
of May 20, 1862, ‘

The provision of the act that if the person making the entry dies, his
widow, heirs, or devisees may perfect said entry, clearly shows that it was
the intention of Congress to confer npon the widow, heirs and devisees
respectively, all the rights that the entrymen died possessed of as
against the government; and as no right under the homestead act of
May 20, 1862, could be initiated or acquired except by entry, no right
could inure to the widow, heirs, or devisees, under the homestead act
by virtue of settlement of their decedent upon the public land without
entry.

The act of May 14, 1880, changed the homestead law in this impor-
tant feature, by providing tha(; a homestead claim to land, could be ini-
tiated by settlement, and therefore might be made on unsurveyed as
well as surveyed lands.

That act provides : :

That any settler who has settled, or who shall hereafter settle, on any
of the public lands of the United States, whether surveyed or unsur-
veyed, with the intention of claiming the same uunder the homestead
laws, shall be allowed tle same time to file his homestead application
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and perfeet his original enfry in the United States Land Office as is
now allowed to settlers under the pre-emption laws to put their claims
on record, and bis right shall date back to the date of settlement, the
same as if be settled under the pre-emption laws.

In hisdecision in the case of the Southern Pacific Railroad Company v.
Lopez above cited, Secretary Teller said ; ¢ This aet introduced several
new features into the homestead law, and among others, the initiation
of a homestead claim by settlement, whether the land is surveyed or
unsurveyed.”

These two acts relating to the same subject matter, and to the same
class of persons, are to be construed in pari materia, and considered
together as explanatory of each other.

The act of May 14, 1880, was an enabling or enlarging statute,
remedial in its nature, granting larger powers, rights and privileges to
the settler, than was embraced in the original act. The sole purpose
and object of the third section of said aet, was to provide for the initia-
tion of @ homestead right by settlement, whether upon surveyed or un-
surveyed lands; and the settler is protected in this inchoate right
against every one else except the government. ,

Premising that the section of the homestead act of 1862, as contained
in section 2291, Revised Statutes—providing that the widow, heirs or
devisee may perfect the entry of a deceased entryman—was intended
to confer upon said beneficiaries, all the right the entryman may have
initiated or acquired while in life, it would seem to follow as a neces-
gary conclusion, that whatever rights or privileges were conferred upon
the settler by the act of May 14, 1880, would also inure to the benefit
of his widow, heirs or devisees, in the order and manner as provided
in the original act. This is in harmony with the general principle of
the land laws on this subject, with respect to all other entries.

In timber culture entries the law provides that, in case of the death
of the entryman ¢ his heirs, or legal representatives” may perfect the
entry.

The pre-emption act of March 3, 1843 (2269 R. 8.} declares that:
¢ Where a party entitled to claim the benefits of the pre-emption laws
dies before consummating his claim, by filing in due time all the papers
essential to the establishment of the same, it shall be competent for
the executor or administrator of the estate of such party, or one -of his
heirs, to file the necessary papers to complete the same.”

The right of the executor or administrator to complete the title of a
deceased pre-emption claimant, came before the land office in the case
of John Reddington (2 C. L. O., 91). In this case it was alleged that
there were no heirs, and consequently no entry of the alleged claim
could be allowed, but Commissioner Burdett said : ¢ This clause is spe-
cifie, and gives to the executor, administrator, or any one of the heirs
the absolute right to complete the necessary proceedings for the acqui-
gition of the title.”




DECISIONS RELATING TO THE PUBLIC LANDS. 137

" After stating that the subsequent proviso requiring the entry to be
made-in the name of the heirs, does not restrict in any manner the oper-
ation of the section, he continues: “It does not devolve upon the
Land Department the duty of inquiring whether or not the party de-
ceased has in fact left any heirs, and the questlon is not material.” This
decision was affirmed by the Department.

The broad underlying prineciple that controls the question is—that
when a person initiates any right in compliance with, and by authority
of the public land laws, and dies before completing or perfecting that -
right, it will not escheat and revert to the government, but inure to
those on whom the law and natural justice cast a man’s property, and
the fraits of his labor after his death. The principle was recognized in
- the case of Townsend’s heirs ». Speliman (2 L. D.,77). In this case

Townsend made application to enter under the homestead law, which
was rejected because of Spellman’s prior entry. Subsequently Spell-
man abandoned the land, and Townsend died.

The question presented was whether or not his heirs are entitled to
any right under section 2291, which provides for a certificate of entry
and patent to “the person making such entry; or if he be dead his
widow; or, if in case of her death, his heirs, or devisee.” Secretary Tel-
ler'held that: Townsend’s application to enter was equivalent to actuat
entry, in respect to his rights, and that having died without perfecting
the entry, bis heirs were entitled to perfect the entry he initiated.

To hold that the beneficiaries of a deceased homestead claimant can
only succeed to his rights after entry made, would have éxcluded the
heirs of this claimant, except by the doctrine of relation, and it was
upon this principle that their right depended; and this right relating
back to the initial act of the deceased claimant, they were held entitled
to make entry of the land.

It is upon the doctrine of relation solely thal; this decision is based,
and that-doetrine applies with greater force in the case of a homestead’
settler npon unsurveyed land, who has lived upon the land for a longer
period than is required by law, making extensive and valuable im-
provements thereon, and who dies before being able to make entry, by _
reason of the delay in making survey; because the act of May 14, 1880,
declares that: ¢ He shall be allowed the same time to file his homestead
application as is now allowed to settlers under the pre-emption laws to
put their claims on record, and his right shall relate backto the date of set-
tlement, the same as if be settled under the pre-emption laws.” :

So aleo in the case of Winters ». Jordan, in which it appeared that

"Winters made application to enter under the homestead law, which was
rejected. A few days after making the application he died, bequeath-
ing to John C. Ward “all of his property both real and personal, of
every kind and nature.” It was held by Commissioner MeFarland that
‘Winters—had he lived-—would have been entitled to the tract involved ;
and inasmuch as he made personal application therefor he was compe- '
. tent to devise his right to the land (2 L. D.,.85).
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I am of the opinion that Beckner succeeded to the right of Holbrook
to make entry of said tract, and if otherwise qualified, may perfect the
same as devisee of said Holbrook.

For the reasons herein set forth, I reverse your said decision.

HOMESTEAD AND PRE-EMPTION FINAL PROOF.
Hexry D. Frulr.

The word ‘“district” as employed in the acts of March 3, 1887, and June 9, 1880, means
Judicial distriet, and not land district.

Acting Secretary Muldrow to Henry D. Fruit, September 9,1887.

I am in receipt of your communication of the 26th ultimo, calling at-
tention to the letter of the Commissioner of the General Land Office of
April 1, 1885, to W. J. Mooney, Alga, Dakota Territory, wherein he de-
fines the word ¢ District”—as employed in the acts of March 3,1877
{19 Stat., 403) and June 9, 1880 (21 Stat., 169) providing for pre-emption
and homestead final proofs—to mean *judicial district,” and not “land
district.” :

I see no objection to the letter of the Commissioner, because, consid-
ering the language and purpose of the act, it will admit of no other con-
stroction. The act provides that such proof may be made ¢ before the
judge or, in his absence, before the clerk of any court of record of the
county and State, or district and Territory, in which the lands are sit-
nated.”

The judge and the clerk referred to are officials of a court of record,
of and for a judicial district, and not a land district.

The purpose of the act is to permit a person to make proof either be-
fore the register and receiver of the proper land office, or before the
Judge or in his absence the clerk of any court of reeord of the county or
district in which the land is sitnated.
~ The fact that the land may be embraced within several judicial dis-
tricts does not affect the question, because the proof may be made be-
fore the judge or in his absence the clerk of the court for either of the
‘distriets: Provided that it be mmade in the county in which the lands are
situated, or if that be an unorganized county, then in the county next
adjacent.

PRE-EMPTION—JOINT ENTRY—IMPROVEMENTS.
STITELER ¥. SAMPSON.

The right of joint entry is accorded where settlers prior to survey have placed im-
provements on the same legal subdivision, and the law does not prescribe the
amount or character of the improvements necessary to warrant such entry.

Acting Secretary Muldrow to Commissioner Sparks, September 10, 1887.°

. T have considered the case of William C. Stiteler ». William Samp-
son, as presented by the appeal of the former from the decision of your
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ofﬁce, dated February 3, 1880, holdlng for cancellation his pre-emption
declaratory statement No 116, as to the SE. 1 of the SE. 1 of Sec. 20,
T. 49 N,, R. 9 W, filed July 9, 1885, in the Gunnison land ofﬁce, Colo-
rado, upon which he alleged settlement December 11, 1882,

* The record shows that on July 9, 1885, said Sampson filed in said -
office his pre-emption declaratory statement No. 118, for certain tracts,
including said gunarter-quarter section, alleging settlément thereon July
1,1883.

The township plat of survey was filed in the local land office on July
.., 1884.

Sampson gave due votice of his intention to make proof and payment;
for the land eclaimed by him, and upon the application of Stiteler a
hearing was had to det.err_nine the rights of the parties to the quarter-
quarter section common to both filings. Both parties appeared at the
hearing and submitted testimony. From the evidence submitted the
local land officers found that both parties had valuable improvements
upon the land in eontroversy prior to the governmental survey thereof,
and they recommended that a joint entry should be allowed. From this-
action both parties appealed, and your office held that the evidence -
failed to show that said contestant had any improvements upon said
tract prior to survey, and hence, a joint entry could not be allowed.

It is quite evident that section 2274 of the Revised Statutes, provid-
ing for joint entries, can only apply where, in the language of the law,
‘“gettlements have been made upon agricultural public lands ot the
United States prior to the survey thereof, and it has been or shall be
ascertained, after the public surveys have been extended over such
lands, that two or more seftlers have improvements upon the same legal
subdivision, it shall be lawful for such settlers to make joint entry of
their lands at the local land office.”

In the case at bar, the evidence shows that the contestant clalmed
prior to survey a portion of the tract in dispute, and built upon said
guarter-quarter section a small house, which was used by the town of
Montrose as a ¢ pest-house.” But your office held that ¢ this can hardly
be considered such an improvement of the land as is contemplated by
the pre-emption law.” The law does not prescribe the amount or kind -
of improvements required to be placed on a tract in order to warrant a
Jjoint entry thereof. It matters not that the house when erected was to
be used as a pest house by the town. The erection of the house and
the clearing of a half aere of the land constitute an improvement, and
the fact that the house was subsequently destroyed can not possibly.
make any difference in the case. The improvements of each party upon
this particular forty were meager, but, as the parties had improvements
upon other tracts of land included in their filings, there does not ap-
‘pear to be any good reason why a joint entry should not be allowed.

The decision of your office is modified accordingly.
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PRACTICE~NOTICE OF DECISION.
ATLANTIC & PAc. B. R. Co. v. HOWARD.

In the absence of proof to the contrary, it will be presumed that notice sent by mail
from the General Land Office to non-residents was received at the expiration of
fifteen days from date of mailing. :

Acting Secretary Muldrow to Commissioner Sparks, September 8, 1887.

The Atlantic and Pacific Railroad Company has filed an informal
application for certiorari in the above stated case, accompanied by an
appeal and specification of errors, from your decision of April 14, 1887,
rejecting the claim of the company to the S. of Lot 2, SW. 1 of Sec
31, T. 32, R. 26, Springfield, Missouri.

The apphcatlon and appeal papers filed therewith show that your
decision was rendered in the above case April 14, 1887, and that appeal
from said decision was filed in the local office at Springfield, Missouri,
July 16, 1887, having been mailed to the local officers that day.

Although it is alleged that the appeal was filed “ within sixty days
allowed for appeal,” there is nothing in the papers before me to verify
it, or to show when the notice was received. On the contrary, it is
shown by the papers presented with this application that the appeal
was not filed within the sixty days allowed for appeal.

In the absence of proof to the contrary, it will be presumed that no-
tice sent by mail from the General Land Office to non-residents was re-
ceived at the expiration of fifteen days from date of mailing (Rule 97).

Applying this presumption to the case now under consideration, and
it being a rule of the General Laund Office to mail all notices on the
same day that the notice appears to have been signed, it is shown that
this appeal was not filed until after the expiration of seventy-eight days
from date of notice. , _

As it does not appear from this application and the accompanying
papers that the Commissioner erred. in rejecsing the appeal, the relief
prayed for ean not be granted, and you will so notify the company.

HOMESTEAD—RESIDENCE—FINAL PROOPF.
LAWRENCE ». PHILLIPS.

The right to submit final proof and receive patent in case of an entry made by a sin-
gle woman is not defeated or abridged by her marriage and removal from the
land after fulfilling the statutory period of residence.

Acting Secretary Muldrow to Commissioner Sparks, September 9, 1887-

I have considered the case of Thomas E. Lawrence ». Mary E. Phil-
lips, involving homestead entry No. 11,302, made by the latter Decem-
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ber 16, 1879, for the E. § of the SE. % of Sec. 33, T.3 8., R. 17 W,, Lit-
tle Rock distriet, Arkansas.

Contest was initiated May 16, and hearing had June 27,1885. There
is little controversy as to the facts, the only question being whether the
course pursued by defendant constituted an abandonment of the tract.

It appears that defendant was residing on the fract at the date of en-
try, and continued to reside thereon for mearly two years and a half.
Her father having previously died, the illness of her mother rendered
it necessary for defendant to remove from the tract in order to take care
of her. '

Defendant, at some time during her mother’s fatal illness, made ar-
rangements with Lawrence, now the contestant, whereby Liawrence was
to live in the house upon the premises and take charge of them during
her necessary absence. The testimony of defendant to- this effect is
corroborated by witness Taylor, who at Lawrence’s request made appli-
“cation to Miss Phillips to enter into such an arrangement; also by wit-
ness Roark, who says:

Lawrence.informed me some time in 1882 (the same day he moved on
defendant’s homestead) that his agreement with Mary E. Phillips was
that he was to take care of the house and look after the things in gen-
eral, and furnish Mary E. Phillips & home with him; this he was to do
for and in consideration of the use of the house on the homestead. The
defendant made her home with the complainant part of the time. '

Lawrence, the defendant, himself testifies to substantially the same

. thing. He says: “After I moved on the place 1 told the defendant that
she could have a home there with me as long as she wanted it.”

Neither the date of the above agreement, nor that of the death of de-
‘fendant’s mother, which occorred after six months’ illness from canecer,
is clearly set forth; butitappears that the latter took place abouf three
years after defendant had made enfry of the tract. During her moth-
er’s illness, defendant visited the tract twice; and after her mother’s
.death she lived in the house upon her homestead, with Lawrence and

" his family, for a season—how long -does not definitely appear from the
record. Witness Roark (cited supra) says: “The defendant made her
home with the complainant a part of the time.” The remainder of the
time—after her mother’s death-—she staid with an aunt who resided
within about a mile of the tract in eonbroversy While staying there,
defendant testifies—

I often went upon my homestead and did such work as rebuilding

fence, and exercised authority over the homestead—gathering the fruit
from my orchard and disposing of the same.

One reason why the defendant lived more at her aunt’s-and less upon

" her own claim is disclosed by her testimony ; ¢ Mrs. Lawrence, the com-

plainant’s wife, forbid my going on my homestead.”
Contestant does not deny that defendant was forbidden the premises,
but on eross-examination says: “ 1 never told the defendant that she

Rt
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Should not come on the place” As bearing upon this branch of the
subject, witness MeNally testifies : v

The defendant employed me to haul some fruit from the place in con-
troversy. . . . . She agreed to give me half the fruit, and I sold it and
kept two dollars. 1 only hauled one load. Plaintiff was absent from the
place when we got the fruit. Plaintiff and I had an affray the next day
after I got the fruit.

In a case of forfeiture, the burden of proof is on the attacking party,
and there must be a preponderating weight of proof in order to justify
such forfeiture. In the case at bar, taking into consideration the sick-
ness of defendant’s mother, the vague and incouclusive character of
the proof as to the dates and the iength of the periods of her presence
or absence until the time when she was forbidden the premises, the fact
that her said absences were in part at least the result of her having
" been forbidden to come upon the place, and that the local officers, who
heard the testimony of the witnesses, and had an opportunity to observe
their manner and bearing while upon the stand, find that ¢she has
done as well as she could do under the circumstances,” I do not think
it has been proven that defendant ¢ wholly abandoned said tract and
changed her residence therefrom.”

Furthermore, it appears clear that the plaintiff has not carried out
in good faith the agreement made with defendant, to let her board with
him in return for his services in keeping a general oversight of the
premises during her absence, but has violated said contract, by pre-
venting her coming upon the premises and removing the products
thereof, and that at a time when he had no particle of right upon the
tract, but was himself a trespasser. As was said by this Department
in the case of Johnson ». Johnson (4 L. D., 158), “under no circum-
stances will it permit itself knowingly to be made an instrument to
farther the fraudnlent designs of an individual who is seeking to ac-
quire title to land to wkich he has no right.”

It 'is contended, however, that the marriage of defendant before
making final proof, and living with her husband away from the home-
stead, was a change of residence and abandonment of the land.

Section 2291 of the Revised Statutes provides:

No certificate, however, shall be given, or patent issued therefor,
until the expiration of five years from the date of such entry; and if at
the expiration of such time, or at any time within two years thereafter,
the person making such entry, or if he be dead his widow, or in case
of her death his heirs or devisee, or in case of a widow making such
_ entry, her heirs or devisee in case of her death, proves by two credible
witnesses that be, she or they have resided upon or cultivated the same
for the term of five years iminediately succeeding the time of filing the
affidavit, and makes affidavit that no part of such land has been alien-
ated, except as provided in section 2288, and that he, she, or they will
bear true allegiance to the government ot the United States, then, in

sueh case, he, she, or they, if at that time citizens of the United States,
shall be entitled to a patent as in other cases provided by law.
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Under the homestead law a person having the proper qualification as
to cltlzemhm—bemg the head of a family or a single person of proper
age, and not having previously exercised the homestead right—may be
entitled to one hundred and sixty acres of the public land, by making
hoinestead entry thereof, followed by a bona fide settlement and resi-
dence for the period of five years.

- It is therefore settlement and residence on the tract, by a qualified
person, for the period prescribed by the statute, that determines the
right to the land: and a subsequent disqualification will not bar the
entryman of the right to submit proof of an entry made while qualified,
and where all the requirements of the law had been fulfilled prior to
;such disqualification, provided that at the time of making such proof he
is a cifizen of the United States and has not alienated the land. ‘

The defendant made her homestead entry December 16, 1879, and
the period of five years immediately succeeding that date expired De-
cember 16, 1884. . Puring all this time she was a qualified entryman,
and maintained a continuous residence for five years—the greater part
of the time being actually present on the land, and the remainder of
the time having a constructive residence thereon. She had therefore
by thap time fulfilled the law and entitled herself to the homestead.
Her subsequent marr riage, five months thereafter, did not disqualify her
from proving up: nor did a subsequent change of residence forfeit her
right to the homestead. Section 2297 of the Revised Statutes p’rOvideé
that— :
If at any time after the filing of the affidavit as required by seetnon:
" 2290, and before the expzmtwn of the five years mentioned in section 2291,
it'is proved after due notice to the settler, to the satisfaction of the
. register of the land office, that the person having filed such affidavit

has actually changed his residence or abandoned the land for more than
- six months at apy time, then and in that event the land so entered bhd:l].
revert to the government.

It seems clear from this section that residence upen the homestead i is
not required after the expiration of the five years, as a prerequisite of
obtaining patent to the land : nor does a change of residenee after that
period forfeit a right already acquired. The express language of the
law that the land shall revert to the government if the entryman actu-
ally changes his residence before the expiration of the five years, neces-
sarily implies that a change of residence after the expiration of the five
years will not cause it to revert.

From the record now before me, I am satisfied that there has been a
sufficient compliance with the law as to settlement and residence for
the full period of five years, and that the right of the defendant to sub-
mit proof thereof has not been forfeited or impaired by her subsequent
marriage and change of residence.

“The contest will be dmmssed and defendant will be allowed to maka
final proof. '
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RAILROAD GRANT—ACT OF MARCH 3, 1887—RULE OF MAY 23, 1887,

The act of March 3, 1887, is mandatory, and requires that there shall be no unnec-
essary delay in the matter of adjusting rights claimed under the various grants;
and the revocation of certain indemnity withdrawals under the rules of May
23, 1887, was not intended to delay or suspend such adjustment.

Acting Secretary Muldrow to Commissioner Sparks, September 15, 1887,

In connection with the order of the Department of the 15th ultimo;
revoking the orders of withdrawal of indemnity lands for the berefit of
the Atlantic and Pacific Railroad Company, and restoring said lands
to settlement, which said order of revocation was made applicable to
other roads in decisions transmitted to your office, I desire to call your
attention to the act of March 3, 1887 (24 Stat., 556) authorizing and
directing the Secretary of the Interior to immediately adjust, in accord-
ance with the decision of the supreme court, each of the railroad grants
made by Congress to aid in the construction of railroads and hereto-
fore nnadjusted. ’

The act is mandatory, and to facilitate and accomplish the duty re-
quired by it, it is of the utmost importance that there shall be no un-
necessary delay in passing upon and disposing of all matters submitted
by the railroad companies pertaining to and in pursuance of their
- claimed rights under the grant.

In the order of revocation it was directed that the restoration of said
lands to settlement should take effect immediately, but that filings and
entries of the lands embraced therein should not be received until after
giving notice by public advertisement for a period of thirty days—it
being the intention of the order that as against actual settlement made
after the issuance of the order of revocation, the order of the Depart-
ment withdrawing the lands should no longer be an obstacle. The
rights of the company and of settlers theretofore attaching to be de-
cided according to the facts in each case.

It was not intended, however, by this order to suspend or delay the
examination of lists then pending in your office. On the contrary, such
lists as are now pending in your office and which have not been exam-
ined for approval should be taken up and disposed of immediately, and,
if found to be legal and proper in all respects, they should be approved
and forwarded to the Department for consideration and appropriate
action. If such lists or any part thereof are disapproved by you, they
should also be forwarded to the Department, with your reasons for such
disapproval for action thereon. If any of the unapproved lists now
pending in your office awaiting examination are proper selections, and
the road is entitled to such selections, their rights should be determined
at once, and not made to depend on a subsequent contest with a-set-
tler who may hereafter settle upon any tract of land embraced in said
list, when the sole question which will finally determine the right of
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the company to such tract may be decided by the Department before
the lands are open to filings and entries.
Uuder the order above mentioned, the sole issue that can be made by
a settler against the company, whose settlement was made after the
order of revoeation, is, whether the selection is a valid and proper selec-
tion. If such selection is a valid and proper selection, it will be ap-
proved to the company, and the application of the settler to file for or
" enter said land will be rejected. '
* It is therefore important that the work of the Department should
not be unnecessarily increased by having to adjudicate the right in each

. individual case, when the right of the company as to the greater part,
or all, of such selections may be determined before the application to
file or enter could be received, and both the company and the settler
saved the expenses and trouble of subsequent litigation.

1 therefore direct that. you proceed immediately, and with as mueh
dispateh as possible, to examine and pass upon the lists of selections
now pending in your office, and to forward them to the Department with
your action thereon, it being the object of this order to dispose of as
many of said lists as possible before the expiration of the thirty days

~ provided for in the order of restoration, whén filings and entries may
be received.

Whatever rights the companies may have acquired, by reason of any

action taken by them during the time and by virtue of such withdrawals,
should not be jeopardized or rendered unavailable by any action or
want of action on the part of the Department.
' This work is to be considered special ; and to the end, that the same
may be expedited as much as possible you are directed to detail from
the different divisions of your office such force as can be profitably em-
ployed thereon. o

DESERT LAND ENTRY—DOUBLE MINIMUM LAND.

Where the initial entry of double minimum land was made prior to the promulgation
of the circular of June 29, 1887, the entryman should be required to pay but one
dollar and twenty-five cents per acre for the land so entered.

- Acting Secretary Muldrow to Commissioner Sparks, September 15, 1887.

I am in receipt of your letter dated September 3rd, submitting for
my consideration two question arising under the third section of the
desert land cireular of June 27, 1887 (5 L. D., 708), which provides as
" follows: ¢ The price at which lands may be entered under the desert
land act is the same as under the pre-emption law, viz: Single mini-
mum lands at $1.25 per acre, and double minimum lands at $2.50. (Se¢
2357 United States R. S.) _

The questions propounded are, First, In cases where the initial entry
had been made upon double minimum lands and the first payment,

3269—vyOL 6—10 "
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(twenty-five cents per aere) paid prior to the promulgation of said cir-
cular, shall the entryman be required to pay the additional sum of $2.25
per acre before receiving final certificate, or shall he be allowed to make
final proof and receive final certificate upon the payment of $1.00 only,
as he would have been allowed to do prior to the promulgation of said
circular;. and second, In cases where entries have been made and final
certificate for double minimum lands has been issued before the pro-
mulgation of said circular, should the entryman be required to pay an
additional sum of $1.25 per acre before receiving patent for the lands
embraced in his entry.

" You suggest that the said elrcular does not fix the price of said lands,
but merely declares the price at which they have been fixed by law, aud
that the price of lands is not subject to departmental regulations; and
the inference is drawn from your suggestions that in your opinion both
questions should be answered in the affirmative. Section 16 of said
circular provides ; ‘“Nothing herein will be construed to have a retro-
active effect in cases where the official regulations of this Department
in force at the date of entry were complied with.”

It is true as you suggest that the circular does not fix the price of the
lands, but that they are fixed by statute. It must be remembered,
however, that the circular construes the statute anthorizing desert land
entries in connection with Sec. 2357 R. 8., and finds ‘that the true intent
and meaning of these laws is that the even sections which are desert
lands within railroad limits, shall be held to be double minimum in price.
Bat it is simply a constraction.

The desert land act itself speaks of all the lands subject to entry
ander its provisions as being rated at $1.25, and the uniform construe-

_tion of that act and the other laws in pari materia from the date of its
passage, March 3, 1877, up until the adoption of the present circular,
was that double minimum desert land should be entered at the same
price as single minimum lands.

The making of an entry under the desert land law is a contract be-
tween the entryman and the United States, the entryman agreeing to
reclaim the tract entered from its desert condition and to pay for the
same at the government price, and the United States agreeing to give
him a patent for said land after the performance of the conditions in the
contract. As earnest money the entryman pays one fifth of the price
of the land at the date of making his original entry. The remainder is
to be paid when the contract is performed and satisfactory proof of such
performance furnished. This contract, like all others is to be construed
and enforced according to the sense in which the parties mutually un-
derstood it at the time it was made. (1 Chitty on Contracts, 104);
and effect is to be given to it according to the law at the time it was
made. (id., 130).

Now the former ruling of the Department which had been in exist-
ence from the date of the act until the date of the present circunlar, had,,
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while it existed the force and effect of law so far as rights acquired
under it are concerned. It was a eonstruction of the law by the head
of the Department charged with the execution of it, and the law was
. administered according to this construection.

The entryman made his contract under the ruling then in force, rely- =

ing upon this econstra ction thus adopted, and the mutual intention of
both parties was that the land shonld be paid for at the price of $1.25
per acre. This was the law then, and the contract was made Wlth
special reference to it.

It makes no difference that the construction of the law has changed.
For the sound and true rule is that if the contract when made was valid
by the law as then interpreted and administered, its validity and obli-
gation cannot be impaired by any subsequent decisions altering the con-
struetion of the law. Rowan éf al. v. Runnels (5 How., 134), Ohio Life
Ins. and Trust Co., . Debolt (16 id., 427), Gelpcke et al. v. City of Du-
buque (1 Wall. 175)

TFrom the foregomg I am clearly of the opinion that where entry was
made of double minimum desert land prior to the promulgation of the
circular under consideration, the entryman should be required to pay
but $1.25 per acre for the land entered by him.

FINAL PROOF—OMISSION OF JURAT.
KATIE A. TOWEY.

The failure of the register to date and sign the jurat attached to the final proof should
not defeat the consideration of said proof, it having been regularly submitted,
sworn to before the register, and approved by the local office.

Acting Secretary Muldrow to Commissioner Sparks, September 17, 1887.

I have considered the appeal of Katie A. Towey, from your office de-
cision of November 12, 1885, requiring her to make new publication,
~and farnish new proof under her pre-emption cash entry No. 1452 for
the SW. £ of Sec. 12, T, 126 N., R. 61 W, Aberdeen, Dakota, land dis-
trict.

Katie A. Towey filed her declaratory statement, November 13, 1882
alleging settlement, November 8th, and on May 12, 1883, offered final
proof, which was approved by the local officers, aud final certiﬁcate is-
sued thereon. When the papers reached your office, it was discovered
that the register had not filled up, or signed the jurat attached to the

_proofs, and on December 8, 1884, your office returned the papers to the
local office, for completion of jurat. )

The local officers, by letter of Augnst 22, 1885, report that said proof
was made before register Duncombe, who has since died, and transmit
with their letter, the affidavits of claimant and one of her witnesses,
stating that they signed and swore tosaid proof before S. W. Duncombe,

\
".‘
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then register on the 12th day of May, 1883, and also stating, that
Charles Reynolds, the other witness, also signed and swore to the said
proof at the same time and place, and that said Reynolds afterwards
left the Territory, and his place of residence is unknown to them.

On November 12,-1885, your office decision was made, in which it is
said.

The proof submitted is void and of no effect without the signature of
the officer before whom the same was made, being attached thereto,
and you will notify the claimant that she will be required to make new
publication, and furnish new proof.

From this decision claimant appealed. The claiinantin this case had
done all that was required of her to entitle her to patent for the land.
She had given notice of her intention to make final proof, and at the
time and place specified in said notice, she appeared, with two wit-
nesses, whose statements, with her own were taken in proper form, and
signed and sworn to by them, This was all she conuld do. She can not
be held responsible for the omission of the register to sign the jurat.

That these parties did appear as stated, make their respectivestate-
ments, and were sworn to them, does not, I think, admit of a doubt.
The fact that the local officers endorsed on the proofs “ approved”, and
issued final certificate thereon, is sufficient to show that all things nee-
essary to be done by the claimant, had been done to their satisfaction.
In addition to this is the positive affirmative statement, under oath of
the claimant and one of her witnesses, (the failure to procure the state-
ment of the other witness being satisfactorily explained) that all these
things had been done. ’

To require the claimant in this case to make new publication and
proofs, would subjeet her to considerable additional expense without
fault or negligence on her part, and would be saying, in effect, that
claimants are to be held responsible for any omission of the officers of
the government to perform their duties. The ipjustice that might be
done, if such a policy were adopted by the Department, is so apparent
that I deem it unnecessary to discuss the question at length. The law
requires simply that the Department shall be satisfied before issuing
patent, that the claimant has eomplied with all of the requirements of
the law, and 1t is not the policy of the Department to inflict upon the
settler, who has in good faith done what wasrequired by law, the hard-
ship of additional expense, because of an irregularity in the papers, and
especially when that irregularity is the result of the negligence of an
officer of the government. To adbere to your ruling in this case, would
be toinflict upon the claimant a hardship not justified by the facts and
circumstances.

For the reasons herein set forth, your said office decision is reversed,
and you are directed to receive said proofs, and to give to them the same
consideration as they would have received if the register had completed
the same by dating and signing the jurat.
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PRIVATE CLAIM—COMPLETE FRENCH GRANT.
RoporLrrUS DUCROS.

Under the treaty of 1803, the United States acquired no title to land included within
a complete French grant, and consequently could now convey none by patent,
Section 2447 of the Revised Statutes authorizes the issuance of patent only in case of -
' claims confirmed by statutory enactment, and wheve the confirmatory statute
.made no provision for patent.

Acting Secretary Muldrow to Commissioner Sparks, September 20, 1887.

The private land claim of Rodolphus Duecros is for section No. 11,
consisting of lots 1 and 2 in T, 13 8., R. 13 ., and section No. 69 in T.
13 8., R. 14 E., containing, as shown by the record, altogether 2,483.40
acres, ‘“in theformer Southeastern District, east of the River Mississippi,
State of Louisiana, according to plat of survey herewith, duly anthen-
ticated by the signature of the U. S. Surveyor-General for the State of
Louisiana, on the 19th of June, 1885.”

The register and receiver, under the act of February 27,1813 (2 Stat.,
807), entitled an act giving further time for registering claims, ete.,
aeting as commmissioner on claims, designated this claim as of the Flrst
Class, Species First.

The act of June 25, 1832, confirmed the claims of a number of small
settlers upon the Bayou Terre aux Boeufs, which said claims interfered
with the Duecros elaim, and amounted in all to 1,864.24 acres.

December 20, 1860, the surveyor general of Louisiana transmitted to
your office twenty-two pieces of scrip for eighty acres each, and one for
104.26 acres, under act of June 21, 1858, as indemnity therefor. April
12, 1873, your office refused to approve the said certificates of location,
and your office decision was on March 2, 1874, duly sustained by the
Department.

March 16, 1874, surveyor geneml of Lionisiana transmitted two pieces
of new serip for 80 and 81.40 acres, respectively, as indemnity for loss
sustained by reason of the superior conflicting claims of Francis Ver-
saille and Silvano Veillon, which were found by your office letter of
April 12, 1873, to have been located by the U. S, surveyor, prior to the
winter of 1830-31, when the Ducros claim was surveyed. By your office
letter of January 11, 1878, you returned the said two piecesof new scrip
to the surveyor-general of Louisiana, duly anthenticated.

Subsequent application was made for patent to the land embraced in
the Ducros claim, and thereupon on September 14, 1885, the local office
transmitted certificate No. 164, dated September 12, 1885, at New Or-
leans, for patent to be issued for 2,322 acres, the amount remaining
_after deducting said new scrip, to Rodolphus Duecros, his heirs and as-
signs.
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December 17, 1885, you declined to issue patent as aforesaid, and the
case is now before me on the appeal of the legal representatives of said
Ducros,

It is urged by counsel for appellant that the claim of Duecros being
based upon a complete French grant, recogrized by the treaty of ces-
sion of 1803, is clearly confirmed by law, within the language of Section
2447 of Revised Statutes, and that patent should issue under the au-
thority of said section. Counsel argue that claimarits, who have rights
to lands under a higher grade of confirmation, to wit, the treaty of 1803,
should have at least the same privileges and benefits which are pos-
sessed by a lower grade, to wit, the act of Congress, and contend that
in this regard the said section should be taken in its general and not in
its restricted sense. _

The report of the register and receiver, acting as commissioners under
act of Febraary, 1813, supra, dated January 20, 1816, found this claim
to be of the First Class Species. First, i. e.: that it stands confirmed
by law, and that it is founded on a complete title granted by the French
government. American State Papers, Green’s Ed., Vol. 3, p. 223. Sub-
sequently, and in thé same report, the said commissioners say :

Those claims which are found under species first of the first class,
being founded on complete grants of former governments, we think
good in themselves on general principles, and therefore require no con-
-firmation by the government of the United States to give them validity.

The act of May 11, 1820 (3 Stat., 573), confirmed all claims recom-
mended in the said report against any claim on the part of the United
Btates.

Assuming the finding of the local officers, acting as commissioners,
that the Ducros claim is based upon a complete French grant and there-
fore complete in itself to have been correct, it is evident that under the
treaty of 1803 no estate in the land.in question had ever vested in the
United States and consequently patent therefrom could convey none,
If, on the other hand, the said claim is not based upon a complete
French grant, it sbhould not be patented, being unconfirmed by law.
Section 2447 of the Revised Statutes provides for the issue of patent
for claims © heretofore confirmed by law,” and for which ¢ no provision
has been made by the counfirmatory statute” for such issue. )

In the light of the foregoing, it seems clearly to have been the legis-
lative intent to make statutory confirination in this regard an essential
to patent. :

In the absence of such express authority, I concur in the ruling of
your office letter rejecting the present application. Your decision is
affirmed. ' '
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RAILROAD GRANT—SETTLEMENT RIGHTS.
Brown ». CENTRAL PAc. R. R. Co.

The right acquired by settlement, in the absence of any claim of record, or otherwise,
is confined to the limits of the gunarter section within which the settlement is
made,

A settlement right, existing at the date when the grant became effective, excepts the
land covered thereby from the operation of the grant.

Acting Secretary Muldrow. to Commissioner Sparks, September 22, 1887.

I have considered the case of Ralph I. Brown v, Central Pacific Rail-
‘road Company, as presented by the appeal of the latter from the decis-
ion of your office, dated August 27, 1885, rejecting its claim to the W.
3 of the NE. £ and the W. £ of the SE. % of Sec. 9, T.14 N,, R. 8 N., M.
* D. M., in the Sacramento land district, in the State of California.
 The record shows that said land is within the limits of the grant to
said company by act of Congress, approved July 1, 1862 (12 Stat., 489).
The withdrawal of the odd numbered seetions for the benefit of said
. company was ordered by your-office letter, dated August 2, 1862, which

was received at the local land office on September 12, same year.

* Said decision states that ¢ the map of definite location of the line of
said company’s road opposite said land, was filed in the office of the
Secretary of the Interior October 27, 1866.” It appears, however, from
an inspection of the records of your office that the map of definite loca-
tion of the road opposite said land was filed in this Department on March
26, 1864, although another map was filed, lapping back opposite the
land in question on October 27, 1866.

It appears that the township plat of survey was filed in the local land
office on June 10, 1875. On January 5, 1885, said Brown applied at the
local land office to enter said land under the homestead laws, averring
that said land was excepted from said grant and said withdrawal by
reason of the occupancy of one S. W. Stockton, who was a qualified pre-
emptor, and who resided upon a portion of said land continuously from
the month of March, 1866, to the end of said year. Said Brown also

- filed corroborative affidavits, alleging that ¢ during the whole of the
time elapsing from the fall of the year 1862 up to the spring of 1867,”
said Stockton resided continuously upon and cultivated a portion of
said land. ‘

A hearing was duly ordered, at which both parties appeared, and
upon the evidence submitted the local land officers found that said
Stockton settled upon said landin 1862; that he was a duly qualified
pre emptor; that he continued to reside upon said land until 1868 or
1869 ; that his improvements consisted of his dwelling house and a por-
tion of the land enclosed and cultivated ; that said Stockton never filed
for said land, or asserted any claim to any portion thereof other than
that upon which his house and homestead improvements were sitnated ;

°
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that his residence and improvements were confined to the west half ¢ of
the northeast quarter of said seetion 9”; that in the absence of any evi-
dence showing that said Stockton ever asserted possession or used for
~ any purpose any part of the land other than that occupied by his house
and improvements, said settlement and occupation could only except
the W. § of the NE. % of said See. 9, and that the claim of the company
for that tract should be rejected and Brown should be allowed to enter
the same under the homestead laws.
- The evidence fails to show that said Stockton occupied or claimed any
portion of said SE. 1 and hence his oceupaney of the north forty of the
NE. £, in the absence of any claim of record, or otherwise, can not be
held to have excepted any other traet than the NE. £ from said grant.
Elliott ». Noel (4 L. D., 73).

The construction given in the decision appealed from would reserve,
with equal propriety, from the operation of said grant and said with-
drawal, sixteen quarter quarter sections, or six hundred and forty acres
of land, because of the occupancy by a qualified pre-emptor of one
quarter-quarter section, although no c¢laim had ever been filed for the
same, or any other tracts in connection therewith.,

A careful consideration of the whole record shows that the decision
of your office is erroneous, and must be reversed. The entryman will
be allowed to enter the W. & of the NE.  of said section nine.

CONFLICTING SETTLEMENT RIGHTS—EQUITY.
CARLSON v. KRIES.

Conflicting rights acquired in good faith by settlement or filing, are properly deter-
mined by the equities of the case, where the legal rights of the parties are equal.

Acting Secretary Muldrow to Commissioner Sparks, September 22,1887.

I have considered the case of Charles J. Carlson ». Christian Kries
involving the respective rights of the parties to the S § of the NE. }
See. 31, T. 101, R. 57, Mitchell, Dakota land district, appealed by Kries
from the decision of your office, dated December 24, 1885, holding his
filing, so far as it affects said tract, for cancellation and allowing the
filing of Carlson on said tract to remain intact. The following facts are
satisfactorily shown in the case,

On November 7, 1881 Patrick McNamara made a homestead entry
which included the east half of the above described tract. The im-
provements made by McNamara on said homestead entry were confined
to a forty acre tract in Sec. 30—same town and range above given.

On December 1, 1881, Kries made a pre-emption filing on the said
S. 3, and on the W. 3 of the SE. % of the same section.

On May 23, 1882, McNamara sold his improvements and relinquish-
ment of said entry to Carlson, who on that day took formal possession,
and dug a few stones and laid about ten of them as a2 foundation of a
house on the east half of the tract in controversy. On the 26th of the
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same month, Carlson filed the McNamara relinquishment, and made
pre-emption filing on the entire NE.  of said section 31, thus leaving out
the forty acre tract in section 30, on which Me¢Namara’s honse—which-
was-all of his improvement—was situated.
Carlson and McNamara testify that at the time Carlson filed on the
land in controversy, the books of the local office showed it to be vacant.
Each of the parties seem to be actnal settlers, who in good faith are
cultivating and improving their respective claims. The improvements
of Kries, are on that part of his claim which is not in dispute, while
. those of Carlson, are prineipally on the east forty of the tract. ’
~ The weight of the evidence in the opinion of the Department, shows

that Kries had, prior to Carlsou’s filing, to wit, on or about March 18,
1882, in good faith established a residence on his claim, which has not

since been abandoned; and this being so found, his right to the west

half of the tract in dispute is clear, as it was not covered by McNamara’s
> prior homestead entry, and as Kries lost none of his rights by the un-
successiul attempt which he made in 1883 to have his filing changed.
from the disputed tract to the E. 4 of the SE. 1 of said section.

Kries could acquire no rights to the east half of the tract in contro-
versy so long as the homestead entry of MecNamara remained of record,
for that tract was then segregated from the public domain. Before that
entry was canceled, Carlson had made actual settlement upon that par-
ticular forty-acre tract, which settlement he afterwards followed up by
residence and the making of valuable improvements. Kries hasnoim-
provements upon this particular forty acre tract. So that even admit-
ting that the right of Kries under his filing wonld attach to this forty
upon the cancellation of the McNamara homestead entry (which is all
that can be claimed for him in any event), he would have no greater
legal right to this tract than Carlson who was an actual settler on the
tract when said entry was canceled.

Admitting then for the sake of the inquiry that as regards their legal
rights the parties hereto stand equal, I think it must be conceded that
Carlson’s equities are superior to those of Kries; for as before stated,
Carlson’s improvements ail made in good faith are upon this particular
forty.

Following the familiar maxim that where the law is equal the equity
will prevail, T decide that Carlson shall have the east half of the tract
in dispute, the particular forty upon which his improvements are situated
and upon which he is residing.

For the reasons given, the decision of your office as to the east half
of the tract in controversy is concurred in, and as to the west half is
reversed.

In accordance with this decision, Carlson’s filing on the west half of
the disputed traet will be canceled, and Kiies allowed to enter the same,
together with the W. & of the SE. % of said Sec. 31, for which you have
approved his proof; and the Krles ﬁlmg on the east half of said tract
will be canceled.
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HOMESTEAD—COMMUTATION PROOF—RESIDENCE.
HenrY H. HARRIS.*

Poverty accepted as a satisfactory excnse for temporary absences from the land, there
being no indications of bad faith on the part of the settler.

Acting Secretary Muldrow to Commissioner Sparks, June 3, 1887,

On the 1st of October, 1833, Henry H. Harris made homestead entry
No. 5542 of the SE. % of See. 31, T. 118 N,, R. 77 W., Huron, Dakota,
and on the 25th of June, 1884, he commuted the same to cash enfry
No. 9658,

His proof then offered showed that he was a single man, twenty-nine
years of age; that his improvements consisted of a sod house twelve by
fourteen feet, plastered, a frame barn fourteen by sixteen feet, nine and
a half acres of breaking, all valued at §150; that he built his house May
25,1883, and established his residence there same date ; and that he had
eunltivated two acres of oats and half an acre of vegetables one season.
In answer to the question: *For what period or periods have you been
absent from the homestead since making settlement, and for what pur-
pose; and if temporarily absent, did your family reside upon and culti-
vate the land during such absence?” he replied : ¢ Four months at dif-

‘ferent times for the purpose of making a living.”

In a special affidavit executed June 19, 1885, before a notary public
for Rock county, Wisconsin, and submitted in response to your letter
¢ 0,” dated March 24, 1885, claimant says, that he settled upon said
land May, 22, 1883, by breaking two acres and commencing to build his
house; that he completed said house and established his actual resi-
dence therein June 25, and was on the land continuously from that
date until Angust 1, when he went to Spink county, Dakota, in search
of employment; that he returned to his land September 1, remaining
until October 1, when he went to Redfield, Dakota, in search of employ-
ment, returning to his land November .15, and remained there until
January 15, 1884; that he then went to the eastern part of the Terri-
tory in search of employment and remained until March 1, when he re-
turned fo his claim and was there continuously thereafter until the
date of final proof June 25, 1884 ; that said land lies at a distance of
thirty-eight miles from any railroad, by reason of which the country
afforded no work during the winter for a mechanic or laboring man;
that during the whole period covered by his entry he was a poor man
with no means aside from what he earned by daily labor; that being
unable to procure work in the county in which he lived during the
winter of 1883-784, he was compelled to go to the eastern part of the
Territory in search of employment to support himself; that during his
absences from said land be was at work for wages; and that he took

* Omitted from Volume V.




DECISIONS RELATING TO THE PUBLIC LANDS. 155 .

said land for & home and has acted in entire good faith in all his pro- -
ceedings relative thereto.

Upon receipt of this affidavit, your office considered the case as it
then stood, and on the 16th of Oectober, 1885, rejected said proof and
held the homestead and cash entries for-cancellation. Appeal has been
taken, and the case has been considered. )

In the opinion of the Department the decision appealed from can not
be sustained. Out of a period of thirteen months intervening between
the date of settlement and the date of final proof claimant was actually
on the'land nine. The various absences aggregating about four months
appear to Dbe satisfactorily accounted for, and I see no indications of
bad faith in the premises. '

The decision appealed from is reversed, and the entry will proceed to
patent.

MOTION FOR REHEARING.

HUNTER v. ORR.

" Motion for new trial filed in the above entitled case (see 5 L. D., 8)
overruled by Acting Secretary Muldrow September 22, 1887,

FINAL PROOF—DEFECTIVE NOTICE.
ALFRED SHERLOCK.

Where final proof has been submitted and certificate issued thereon, and said proof is
subsequently found defective in the essentials as to notice, new advertisement
and new proof will be required showing due compliance with law up to tha .
date when the certificate issued.

If the proof submitted is found insufficient upon its merits and new proof is allowed,
it must show compliance with the requirements of the law up to the date when
made.

Acting Secretary Muldrow to Commissioner Sparks, October 11, 1887,

Alfred Sherlock appeals from your office decision dated December 16,
1885, rejecting his final pre-emption proof for the NE. 1 of Sec. 24, T.
- 142 N, R. 52 Ww., Fartfo, Dalkota.

Thls proof satlsfactorv in other respects, was rejected because it was
not made in accordance with the published notice required by the act
of March 3, 1879 (20 Stat., 472). :

.The notice after speufymg the names of the witnesses whose testi-
mony wonld be used goes on to state:

. % The testimony of witnesses to be taken before S. W. Hall a notary
public of Arthuar, Cass County, Dakota Territory, and claimant at
United States Land Office, Fargo, Dakota Territory on the 20th of
March A, D., 1884.”

i
.
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As a matter of fact the testimony of witnesses was taken before said
S. W. Hall March ¢ 18,” 1884 ; and that of claimant was taken before
the local office at Fargo March ¢ 28,” 1884.

_ The proof was accepted by the local office and payment was received.

The act of March 3, 1879, clearly intended that the time and place of
making final proof should be stated in the notice, and also that the proof
must be made at said time and place. Albert L. Lent (6 L. D., 110).
And the regnlations approved by the Department February 21, 1837 (5
id., 426) are clear and explicit on these points. Rules 1 and 2 of said
regulations clearly apply to the case under consideration—Rule 1, to the -
testimony of the witnesses,and Rule 2, to the testimony of claimant him-
self. There must, then, under these rules be “new advertisement and
new proof ” entire.

The difficulty in the majority of cases of this kind lies in the fact that
the local officers failed to do their duty when they accepted the proof.
They were not careful enough to see that the requirements of the law
had been met. The entrymen, naturally would not be expected to know
the law better than the local officers whose business it was to be well
informed in the law under which they acted, and to enfore its require-
ments,

In many cases, no doubt, the entryman in good faith having complied
with the law in the matter of residence, improvement and cultivation,
and having, as he believed, submitted proof of such compliance, and that
proof having been accepted by the local officers, very naturally con-
cluded that the land embraced in his entry was his own private prop-
erty and proceeded to act upon such conclusion. In many such cases
entrymen in good faith relying upon the well known rule announced in
Myers ». Croft (13 Wall., 291), that an entryman who has complied with
the requirements of the law under which he claimed up to the issuance
of final certificate is entitled to sell, have disposed of their land to bona
Jide purchasers for a valuable consideration. Their proof afterwards
comes before the General Land Office and the Department, and is found
.to be defective in some essential particular or particulars.

To require new proof in such cases showing cowpliance with the law
up to the time it is made, will be to require something of the entrymen
which they are not in a condition to perform. As was said in the case
of Clara Morrison (6 L. D., 28) neither ought this to be required if as a
matter of fact the law had been complied with when the former proof
was offered. v :

It would seem therefore that an equitable and just rulé in cases of
this kind would e to require new advertisement and new proof show-
ing compliance with the law up to the date when the final certificate
was issued. Suvch ruleisin harmony with the regulations aforesaid and
the cases cited. This case will take that course, and the decision ap-
pealed from is so modified.

This rule will be held to apply only to eases in which the proof is de-
fective merely in the essentials as to notice.
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In cases where the proof upon ifs merits is insufficient ; that is to say
where it shows that the requirements of the law under which the entry
was made have not been lived up to, the new proof must show compli-
ance,with the law up to the date it is made.

PRICE OF LAND—TEXAS PACIFIC GRANT.
GEORGE T. CLAREK.

¥ollowing the withdrawal made on the map of general route filed by the Texas Pa-
cific the even sections thercin were raised to double minimum, and such action
although without express statutory authority is apparently recognized in the act
forfeiting said grant, and determines the price of the restored lands.

Acting Secretary Muldrow to Commissioner Sparks, September 23, 1887 .

This is an appeal from your office decision, dated March 22, 1886, re-
jecting the final pre-emption proof of George T. Clark, for the SW. £ of
See. 3, T. 14 8., R: 1 W, 8. B. M., Los Angeles, California.

At the time of offering proof Clark tendered $1.25 per acre for the
iand in dispute, but his proof and tender of payment were rejected by
the local officers, for {he reason that they considered the land double .
- minimum in price. Your office decision was based upon this same

hypothesis, and this is the only material question in the case as now
presented. '

This tract is within the limits of a withdrawal made October 15, 1871,
upon map of general route filed in September, 1871, in pursuance of the
12th section of the act of Congress approved March 38, 1871 (16 Stat.,
573), granting lands to the Texas Pacific Railroad Company.

Immediately upon this withdrawal all the even sections within its
limits were by the General Land Office raised to double minimum in
priee. L

Under the provisions of the granting act the right of the road to its
granted lands attached, and said lands were to become designated upon

- definite location of the road. The road was never definitely located,
and was never built by this company through any part of the public
.. domain. '

February 28, 1885, Congress passed an act (23 Stat,, 337), declaring :

That all lands granted to the Texas Pacific Railroad Company . . . . .
be, and they are hereby, declared forfeited, and the whole of said lands
restored to the public domain and made subject to disposal under the
general laws of the United States, as though said grant bad never been
made : Provided, That the price of the lands so forfeited and restored
~ shall be the same as heretofore fixed for the even sections within said
grant. : : ‘

It is somewhat difficult to arrive at the true intent and meaning of
the proviso in the forfeiting act, when it is considered in the light of
the well known facts in the case, and the act making the grant. For
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it is observed that nowhere in terms does the granting -act give any
authority to the land department to raise the price of any lands along
the line of the proposed railroad. If such authority exists, it must be
found in the general statute of March 3, 1853 (10 Stat. 244). This act
provides: ‘ ‘

That the pre-emption laws of the United States, as they now exist,
be and they are hereby extended over the alternate reserved sec-
tions of public lands along the lines of all the railroads in the United
States, wherever public lands have been or may be granted by acts of
Congress ; and that it shall be the privilege of the persons residing on
any of said reserved lands to pay for the same in soldiers’ bounty land
warrants, estimated at one dollar and twenty-five cents per acre, or in
gold and silver, or hoth together, in preference to any other person, and
- ab any time betore the same shall be offered at public auction : Provided,
That no person shall be entitled to the benefit of this act who has not
settled and improved, and shall not settle and improve, such lands
prior to the final allotment of the alternate sections to such railroads
by the General Land Office : And provided further, That the price to be
paid shall in all cases be two dollars and fifty cents per acre, or such
other minimum price as is now fized by law, or may be fixed upon lands
hereafter granted, etc.

Now it would seem that under this act the alternate reserved sections
are not raised in priee until afier ¢ the final allotment of the alternate
sections ” to the railroad—in other words, until after the right of the
road to the particular sections granted has attached by definite loca-
tion of the road, as is generally the case, or otherwise under the pro-
visions of the particular granting acts, :
 Under the provisions of the granting act under consideration the
right of the road to its granted land was to attach upon definite loca-
tion. It was then that the line of the road became fixed and certain,
and the particular sections of land granted as well .as the alternate
reserved sections were designated and determined. So that were the
question before me as an original proposition, I should have grave
doubts as to the authority of the land department to raise the price of
any lands along the line of this railroad prior to definite location. But
whether such authority really existed or not, certain it is that the lands
in the even sections within the withdrawal on general route were raised
to $2.50 per acre by the General Land Office soon after the filing of the
map of general route by the company; and the only way to harmonize
the proviso in the forfeiting aet with the granting act, and make the
two apparently consistent, is to say that Congress, when it passed the
- aet of forfeiture, had reference to the lands within said withdrawal on
general route. When said art of forfeiture refers to “lands granted to
the Texas Pacific Railroad Company,” it must mean the alternate odd
sections within said withdrawal on general route or else be meaning-
less; and for the same reason the ¢ even sections” referred to in said
proviso must be the even sections within the said withdrawal.

For the foregoing reasons, the deeision appealed from is affirmed.
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SENECA INDIAN LANDS. .

The application on behalf of the Seneca Indians for the sale of a certain section six-
teen in Seneca county Ohio, under the provisions of the treaty of February 28,
1831, must be denied, as the government has fully performed its trust under satd
treaty and accounted for the proceeds of the land sold in accordance therewith,

- Acting Secretary Muldrow to Commissioner Sparks, September 28, 1887,

I am in receipt of your letter of May 28th last, transmitting, with ac-
companying papers, the application of Langman and Stidham, as agents
of the Seneca Indians, to have section 16, T. 3 M., R.16 E., Seneca county,
Ohio, offered and sold as provided for by the treaty of February 28, 1831
(7.Stat., 348).

The treaty referred toisthe brea,ty by which the Seneca Indians ceded
to the United States, to be sold for the benefit of said Indians, a quan-
tity of land amounting to 40,000 acres, reserved to said Indians by the
treaties of September 29, 1817 (7 Stat, 160) and September 17,1818 (7
Stat., 178).

Subsequent to this cession, to wit, in 1836, the State of Ohio sold the
sixteenth section referred to in the application of the Seneca Indians,
as land appropriated by Congress for the sapport of schools, and exe-
cuted and delivered to the purchasers deeds therefor, although' the
State had previously and while said section 16 was in a state of reser-
vation selected the W, § of Section 12, T. 3 N., R. 16 K., as part indem-
nity for said section 16, which. selection was approved January 12, 1827.

After the sale above referred to and prior to 1840, the State authori-
ties applied to the General Land Office for permission to select the six-
teenth section, and to release the W. 4 of section 12, selected as part
indemnity, but the Commissioner declined to grant the request, upon
the ground that the Attorney General had given an opinion that under .
the stipulation of the treaty of 1831 the section would have to be sold .

for the benefit of the Indians as other lands embraced in the eession, - .

and they were notified that they would be allowed to select another
half section to complete the quantity they were entitled to for said le-
teenth section.

In 1845 the State also sold the W, % of See. 12, which had been se-
lected as indemnity for section 16, and both tracts were in possession
of the vendees of the State. .

Upon this state of facts, the Leg1s1ature of Ohio, in 1846, passed & res-
olution reciting that both tracts had been sold as land appropriated for
the use of schools, and requesting Congress to confirm their title to see-
tion 16; and that the State might be allowed to pay for the W. % of Sec.
12. '

This resolution was referred from the Senate Committee on Private
Land Claims to the Commissioner of the General Land Office, who again
reported that the sixteenth section in question was by the treaty of
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February 28, 1831, to be sold for the benefit of the Seneca Indians, and -
that the Aftorney General had decided that it could not be set apart for
the use of schools. ’

It does not appear that the question as to the rights of the Indians
ander treaty, or the right of the State to said section, had ever been
submitted to the Attorney General, but the opinion referred to is the
opinion of the Attorney General in the matter of the Choctaw Res-
ervation, holding that ¢ the reservations under the Choctaw treaty of
1830 might be located on the sections granted in the act of March 2, .
1819, to Alabama for the use of schools, notwithstanding said act, for
the reason that the United States could only grant subject to the Indian
right of occupancy.” '

No further action was taken in this matter until July 21, 1874, when
a letter was addressed to the auditor of the State of Ohio by the Com-
missioner, stating that the action of the State in disposing of said sec-
tion for school purposes was illegal and that said section is subject to
sale under the treaty of February 23, 1831. This view was concurred
in by the Secretary of the Interior, who authorized the sale of said
land, and the local officers were so instrueted, but almost immediately
thereafter they were directed to defer action in the matter until further
instructed, and no further action was afterwards taken relative to the
sale of said section.

It does not appear that any action heretofore taken, relative to the
sale’of this section by the State, was induced by the application of the
Indians claiming any interest in the same, but this is the first time, so
far as the record shows, that they have asserted any claim to said sec-
tion under either of the treaties made with said Indians, If they have
any interest in said section, the sale of it by the State for school pur-
poses becomes important; buy if they have no interest in it, the valid-
ity of said sale by the State is not necessary to be determined in dis-
posing of this application.

By the treaty of September 29, 1817, the United States granted by
patent in fee simple to the chiefs of the Seneca tribe of Indians, and
their successors in office, for the use of persons named in a schedule an-
nexed to said treaty—

“ A tract of land to contain 30,000 acres, beginning on the Sandusky
river, at the lower corner of said section hereinafter granted to William
Spicer, thence down the said river, on the east side, with the meanders
thereof at high water mark to a point east of the mouth of Wolf Creek,
thence and from the beginning east, so far that a north line will include
the quantity of 30,000 acres aforesaid.”

This was a grant of a specific quantity of lands, to wit, 30,000 acres,
and not a grant of lands within certain defined boundaries. There was
but one well defined boundary, and that was the Sandusky river on the
west. The indefinite sonth-east and north lines were to extend, ¢ so far
that a north line will include the quantity of 30,000 acres.”
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* September 17, 1818, a supplementary treaty was made with said In-
dians, in which it-was stipulated that the several tracts of land de-
" seribed in the treaty of 1817 should not be graunted for the use of the
. individnals of said tribe, but shall be held by them in the same manner

as reservations have been heretofore held, and said treaty increased the

grant 10,000 acres, to be laid off on the east of the Sandusky river, and
south of their reservation of 30,000 acres of land.

The land reserved to the Seneca Indians, thus increased to 40,000
acres, was laid off according to the treaty by boundaries supposed to
contain only the quantity of 40,000 acres, but it embraced in fact 41,-
006.81 acres.

You state that « thm excess is accounted for from the fact that the
west boundary of the reserve was the Sandusky river, and while the
reserve was undoubtedly laid out to include just 40,000 acres, as nearly

- as irregular meander lines would permit, the precise area embraced in
‘the survey could not be ascertained until the reserve had been section-
ized and the acres of fractional subdivision calculated.”

This error in running the lines to include a greater quantity of land
than was granted could not increase the grant, and although the fixing
of boundaries supposed to contain only 40,000 acres may have reserved
the entire tract within said boundaries from other appropriation until
specific tracts, required to make up the amount of 40,000 acres, had
been definitely ascertained, yet when the full quantity of 40,000 acres
had been sold from said reservation, and the proceeds accounted for to..
the Indians, the excess would be released from such reservation and be
‘subjeet to other disposal.

By treaty of February 28, 1831, the Seneca Indians ceded to the
United States the lands granted to them by the treaties of 1817 and
1818, and the United. States therein stipulated to sell said lands for the
beneﬁt of said Indians.

» The tracts ceded by this treaty are described as, “a tract of land
containing 30,000 acres . . . . beginning on the Sandusky river at the
lower corner of the section granted to William Spicer, thence down the
river on the east side with the meanders tlereof at high water mark
to a point east of the mouth of Wolf Creek, thence and from the begin-
ning east so far that a north line will include the quantity of 30,000
acres,” and 10,000 acres of land to be laid off on the east side of the .
Sandusky river, adjoining the south side of their reservation, of 30,-
000 acres, which begins on the Sandusky river, at the lower corner of -
‘William Spicer’s section, and excluding therefrom the said William

picer’s section, making in the whole of this cession 40,000 acres.”’

In the 8th article of said treaty it is stipulated that, ¢ The United
States will expose to public sale to the highest bidders at such time and
in such manner as the President may direct the tracts of tcmd herein ceded .
by the Seneca Indians.” '

- 8269—voL 6—-11
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The land ceded by the Seneca Indians was a tract of land containing
40,000 acres and no more, and it was this tract or quantity of land that
the United States stipulated to sell for the benefit of said Indians.

This was the extent of the cession, and when that quantity of land
was sold by the government and the proceeds aceounted for to the In-
dians, the trust was executed, and the government was under no further
obligation to sell for their benefit any other land, although the bounda-
ries referred to in the treaties may have embraced a greater quantlty
than 40,000 acres.

In accordance with the provisions of the treaty the United States as
trustee disposed of all the lands embraced within said boundaries, ex-

cept the section now in question.

On December 31, 1835, the account was adjusted between the Unrited
States and the Seneca Indians for the sale of these lands, showing that
the government had sold under the provisions of the treaty 40,366.81
acres, and accounted for the proceeds, making 366.81 acres in excess of
the 40,000 stlpulated to be reserved and sold for the benefit of said
Indians.

Considering that the government has fully discharged its trust under .
the treaty, and fully accounted for the proceeds of every acre of land to
which the Seneca Indians were entitled under the several treaties, the
application to have said tract sold under the provisions of the treaty of

1831 is refused.

The sole questlon to be considered under the application is, whether.
the Seneea Indians have any claim to this land under the treaty of 1831,
and that being decided adversely to them, the question as to the validity
of the sale of this lot for school purposes by the State of Ohio is not
necessary to be considered herein.

RESTORED RAILROAD LANDS—FORFEITURE.
Sroux City & ST. PAUL R. R. Co.
(On Review.)

The departmental decision opening to entry the lands certified back to the governmeént .
by the State of Iowa was not a declaration ot forfeiture, but a declaration that
said Iauds had been inadvertently and illegally patented to said State and should
be restored to the public domain, .

Acting Secretary Muldrow to Commissioner Sparks, September 30, 1887,

I have before me a protest filed by E. ¥, Drake and A. H. Wilder,
as trustees for eertain holders of bonds secured by mortgage on lands
granted to aid in buailding the Sioux City and St. Paul Railroad in
Jowa. Said protest is made against that portion of decision of this De-
partment rendered July 26, 1887, (6 L. D., 47), which opened to settle-



- DECISIONS RELATING TO THE PUBLIC LANDS © 163

ment and entry 26,017.33 acres of lands which were involved in that
decision.

Said lands which hud been patented to the State of Towa for the ben-
efit of the railroad company, were by the Governor of tlie State pur-
suant to act of its legislature certified back to the United States, and
were by this Department accepted for the government and thrown open
to settlement and entry as are other publie lands of the United States.

Protestants ask a reconsideration and revocation of the order con-’
tained in said departmental decision which opens to entry the lands re-
conveyed by the State of Iowa as above stated. Their contention in
substance is that said order amounts to a declaration of forfeiture, the
right to make which does not rest in this Department, but is vested in
Congress which made the grant. -

The order opening the lands to settlement and entry was in my jodg-
ment a logical sequence and necessary result from the conclusion

-reached in the decision containing the order. It was there found that
the lands had been mistakenly and erroneously patented to the State,
and that the company has no legal claim to them or any of them under
the grant of 1864, or any other law. If this be true there is- no deecla-
ration of forfeiture, for that would imply that they passed by the
grant and were taken from the company notwithstanding said grant.

The State recognizing the fact that the lands had been erroneously

" patented and that the company was not entitled to them under the

grant, refrained from certifying them to the company, and certified them
back to the government which accepted them and threw them open to
settlement andentry as already stated.

These lands were patented to the State as indemnity. The granting
act provides for indemnity for lands found to have been lost from the
grantin place at the date of definite location - )

The decision objected to found, (and I see no reason 'to _change the
~ views therein expressed,) that the lands in questlon never had any
basis upon which to rest as indemnity. Consequently there was no de-
claration of forfeiture—only a declaration that the lands had been in-
advertently and illegally patented to the State. In other words they
were patented without any authority under the granting act. Such title
as the patents to the State conveyed having been reconveyed to and ac- -
~cepted by the government, the lands are, it seems to me, clearly public
lands and as such subject to disposal as any other public lands.

The application for revocation of the order throwing them open to
settlement and entry must be and it is hereby denied.
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SPECULATIVE CONTEST—PREFERENCE RIGHT OF ENTRY.
DAYTON v. DAYTON.

No preference right of entry can be acquired through a contest which is shown by the
evidence to have not been prosccuted in good faith.

Acting Secretary Muldrow to Commissioner Sparks, October 1, 1887,

I have before me the case of James R. Dayton ». Lyman C. Dayton,
involving the SE. } of Sec. 14, T, 123, R. 64 W., Aberdeen, Dakota, on
appeal from your decision of May 4, 1886, wherein the claim of both
parties was rejected.

This land was embraced within the timber culture entry of Andrew
1. Scott, and beecame the subject of controversy herein through each of
the parties endeavoring to secure the land by separate contests directed
against said entry.

Prior to May 11, 1882, both of the Daytons had made several efforts
toward securing the eancellation of the Scott entry on contest, alleging -
relinquishmeunt and non-compliance with law on the part of Scott, and
superior rights as against each other, each claiming to have purchased
the relinquishment of Scott.

On the date last named a hearing was had at which both of thb par-
ties were present, the local office deciding as the result thereof that the
entry of Scott should be canceled, as he had in fact executed a re-
linquishment of the entry, and failed to comply with the law, but the
preference right of the contestants was left undetermined.

October 10, 1883, when the case came before your office, Scott’s entry
was held for eancellation, but it was decided that neither of the Da,y-
tons was entitled to the preference right of entry.

Angust 8, 1884, on appeal to the Department, the decision of your
office was modlﬁed and Lyman O, Dayton was accorded the preference
right of entry under his contest, and he accordingly entered the land
under the homestead law September 25, 1884,

On March 9, 1885, having an apphcatlon for review under considera-
tion, the Department ordered a rehearing in order to ascertain the
respective rights of said contestants. The rehearing was deemed neces-
sary as it was strongly urged that the record then before the Depart-
ment was incomplete, and various improvements as well as rights ae-
quired by reéidence, were alleged in the way of establishing equitable
claims to the land, and ‘'showing the good faith of the parties.  Under
this order hearing was duly had ending August 20,1883, the local office
holding that “neither James R. Dayton nor Lyman C. Dayton have
any valid right either in law or equity to this tract of land ; that all their
pretended and assumed rights either of record or otherwise, should be
canceled and set aside, and the land held open to the first legal appli-
cant.”
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May 4, 1886, your office affirmed the decision of the local office, find-
ing in effect that the contests initiated by both the Daytons were spec-
ulative and hence of no effect, and from this decision the case is now
here on appeal. ‘ ’

The sole question at issue is, which, if either of the Daytons, has
acquired the preference right of entry, by virtue of havingsuccessfully
contested the Scott enfry. The departmental decision of August 8
1884, held the first contests filed by the Daytons of no effect because
not accompanied by applieat'lon to enter the land, and found in favor
«of Lyman C. Dayton because he first applied for the land. It was,how-
ever, alleged by James R. Dayton that he in fact filed the first appli-
cation, and that through no fault of his the said application had been
placed among the papers in another contest which he had begunagainst

~ the timber-culture entry of one Hause, covering an adjacent tract in
section 23. Lyman C. Dayton also claimed’ to have made an applica-
tion prior to the oue disclosed by the record. Inthe order for rehear-
ing express directions were given with respect to the allegations con-
eerning priority of application in order that sueh matter might be sat-
isfactorily determined. :

The day originally set for the rehearing was June 16, 1835; but on the
application of Lyman C. Dayton the case was continued until July 13,
1885. On that day the parties appeared and James R. Dayton sub-
mitted bis evidence, but Lyman .C. Dayton again asked for a continu-
ance, on the ground of absent witnesses and incomplete records. The
case was thereupon continuéd until August 20,1885, In their opinion

- the register and receiver say in speaking of this continuance:

For two days Lyman C. Dayton bad interposed objection after objec-
tion, filed affidavits for continuances, failed to attend the hearing
promptly and in a most gross and unprofessional manner used every .
effort known to block the proceedings in this case; but with a deter-
mination on our part to get in all the testimony in this case, if possi-
ble, we granted this motion for another continuance.

On August 20th, Lyman C. Dayton did not appear, and the local of-
ficers say with respect to said defanlt: * We held the case open until

" four o’clock P. M. No appearance having been made by Lyman C.
Dayton or his counsel except an affidavit received by mail asking for
another continuance which we refused to grant, and the case was ac-
cordingly closed.” :

It is now urged that this ruling was error and that no opportunity
has been given Lyman O. Dayton to present his case.

- Motions for continuance are addressed to the sound discretion of the
local officers, subject -ounly to review for the abuse of such discretion.
United States v. Conners et «l. (5 L. D., 647). From the record of the

" proceedings no error is apparent in the ruling complained of. Two con-
" tinnances had already been accorded Lyman C. Dayton prior to August
20th, He alleged as the reason for his non-appearance on that day that
his wife was suddenly taken ill, and so serionsly, that his presence with
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her was absolutely necessary, and he appears to have telegraphed such
alleged fact to the local officers to save the default.

But the applications of Lyman . Dayton filed August 14th and 17th,
fuor commissions to take certain depositions, warranted the local officers
in regarding the last motion for continuance as not made in good faith,
for it was thus made apparent that he did not expect to be ready for
trial on the 20th. Such fact, together with the previous record made
by said Dayton in the matter of delaying investigation, was sufficient
ground tor denying the last motion for continuance.

From the evidence submitted the local office correctly found that
James R. Dayton filed application for this land under the timber cult-
ure law on November 1, 1881, but that subsequently said Dayton ex-
hausted his right to make .timber culture entry by entering the Hause
tract on January 21, 1882. To explain the apparent want of good faith
on his part, James R. Dayton alleges that he intended from the first to
take the Scott tract as a homestead, and the Hause tract as a tree claim,
but that through a mistake of his attorney, the applications as made out
and filed were the reverse of his intention; that when he discovered
the said error he asked leave to amend his_application for the Scott
tract, so that the same should be consistent with his original intention.

‘The evidence, however, as to said alleged application for amendment,

cannot be accepted as- conclusive or satisfactory, being confined sub-
stantially to the testimony of James R. Dayton and his attorneys and
not corroborated by the record, while various conflicting statements
have been made by the said Dayton and his attorneys as to the time
when the alleged error was discovered and action taken thereunder.
. Now the departmental decision of August 8, 1884, favorable to Lyman
C. Dayton, rested on the findiug that he had, on April 18, 1882, filed _
the first application for the land as basis of his contest, but this finding
in the light of the evidence submitted at the rehearing cannot stand, as
it is apparent that James R. Dayton had in faet applied for the land
November 1, 1881, though he subsequently became disqualified to take
anything under said application.

As to the improvements and residence of said parties, it seems that
at about the same time—in the spring of 1882—both of the Daytons
erected houses on the land, that of Lyman C. Dayton being of a sub-
stantial character, while that of James R. Dayton was of little value
and hardly habitable. Neither of the parties in fact established ot
maintained at any time a bona fide residence on the land. James R.
Dayton lived in Aberdeen, and occasionally visited the land, while Ly-
man C. Dayton lived in Minneapolis and likewise paid occasional visits
to thetract. Both your office and the local office held that neither party
had ip good faith ever had any residence on the land, and I agree with
such finding.

The only consideration that could be given any residence or improve-
ments during the time the Scott entry remained of record would be as
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between the parties herein, for before the cancellation of said entry, no

rights could be acquired by settlement and improvement as against the .

United States or the former claimant. Geer ». Farrington (4 L. D.,410).

From the above it is obvious that neither party by his alleged residence

or improvements established any eqmtable claim either as against each
other or the government.

It appears from the evidence on the rehearing that James R. Dayton
has made deeds to the Chicago, Milwaukee and St. Paul Railroad Com-
pany for the right of way across this land, and also for depot and sta-
tion grounds as well as land for machine shops. This fact is to be
noticed, for although said Dayton had no title to convey, his claim that
he asserts is the right of entry under the homestead law which only
authorizes such conveyance as are specified in section 2288 R, 8., and
‘that section while permitting the conveyance of land for right of way
purposes, does not include land for station grounds and machine shops.

The history of this contest, or rather series of contests leaves no doubt
in my mind but that your decision must be affirmed. Scott sold his

relinquishment of the tract to one of the Daytons, though to which one
. is not clear. Subsequently each attempted to secure the exclusive
benefit of said relinquishment, the original instrument not being in the
possession of either. The land in controversy is very valuable, lying
adjaceng to the city of Aberdeen, and as the. parties hereto were mu-
_ tually involved in serious business complications prior to this contest,
the proceedings herein from the first have been characterized by the
“evident intent of each party to take any advantage of the other pos-
sible,

That Liyman C.Dayton’s contest is not in good faith is apparent from
the factthat although first began in June 1881, he has apparently never
been quite ready to proceed therewith, the reeord showing four continu-

" ances granted on his application, while his presént appeal alleges error
in overruling his last motion for further time. Again, when by the de-
cision of Oectober 10, 1883, your office held both contests inoperative,

Mrs. Nell, Lyman C. Dayton’s mother, applied to enter the land and be- .

ing refused, he acted as her attorney in prosecuting an appeal, though
at sucly time still urging his own sunit before the Department.

The showing under James R. Dayton’s coutest is no better. Though
the first-applicant for the land, he subsequently disqualified himself to
" make entry, and while endeavoring to show that his priority was,
through his alleged application to amend, not lost, makes so many con-
tradictory statements as to leave the whole matter of amendment in
doubt to say the least, while his deeds to the railroa:l company evince
a disposition to control the land and the benefits incident thereto irre-
‘spective of statutory right or authority.

Finally: It is apparent that the contest is the result of a disagree-

ment arising between the Daytons over the control of the Seott relin- -

quishment purchased and held for speculative purposes, and that nei-
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ther of the parties hereto at any time has intended to take the land for
bona fide settlement. The decision of your office is therefore affirmed.
The entry of Lyman C. Dayton will be canceled, and the appeal of
James R. Dayton dismissed.

With the papers in the case appears the application of the city of
Aberdeen to intervene and show its superior right to this land or a por-
tion of the same. This application was denied by the local office, and
your decision affirmed such action on the ground that the proceedings .
herein were of special character and when terminated would not pre-
vent the city from asserting its claim before the Land Department.

It is alleged thiat the city was incorporated April 20, 1882, and that
its right dates therefrom, and it appears that since the decision of your
office cancelling the Scott entry applications to enter the land have been
uniformly rejected by the local office on the ground that said land is
within the incorporated limits of Aberdeen.

In order therefore that the claim now and heretofore asserted by the
¢ity of Aberdeen may be presented in due form, you will direct that
no entries of the land be allowed until such time as the right of said
city thereto may be duly determined, and to such end notice shounld be
" duly given the attorneys appearing for said ¢ity, requiring the pres-
entation of the city’s claim under the towusite laws within sixty days
after notice of this decision.

PRE-EMPTION—SECOND FILING.
Ka1E WALSH.

A second filing allowed where the first was illegal for want of settlement, and the
allegations therein with respect to settlement were made in good faith.

Acting Secretary Muldrow to Commissioner Sparks, October 1, 1887,

Kate Walsh filed pre-emption declaratory statement No. 5007 for NW,
4 of Sec. 22, T. 153 N., R. 57 W., Grand Forks, Dakota, on the 14th of
April, 1883, alleging settlement April 2d, same year.

April 18, same year, Herschel Hulick filed pre-emption declaratory
statement No. 5121 for same tract, alleging settlement March 23,1883,
andon the 281h of September, 1883, he made final proof and received
final certificate No. 8215 therefor.

May 19, 1385, the local officers at Grand Forks transmitted the ap-
plication of Miss Walsh to file a second pre-emption declaratory state-
ment for certain lands in the Devils Lake land district, and recom-
mended its allowance, In this application it is alleged snbstantially
ag follows: .

That prior to filing said declaratory statement she employed a man
to go upon said land and build a house for her,in order that her settle-
ment might be made before filing. A few days thereafter, believing
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that the person so employed had done as he had agreed to do, she filed

for said land as aforesaid. Before going to said land to establish her
residence, she learned that the individual employed to build her house

had failed to perform -his contract, and also that in the meantime said

Hulick had filed for the same land, which filing he afterwards perfected

to entry. Applicant never sold or relingnished said filing, or realized

any benefit from it. She was wholly ignorant of the lacd laws, and in

the matter of her claim was guided by the advice of friends, who in-

formed her that after Hulick filed for said land her rights therein

ceased, and that it would be useless for her to attempt to hold it by res-
idence. Therefore she never established residence on the tract at all.

She accordingly asked that her said filing might be declared to be no .
bar to her filing for the SE. % of Sec.28, T. 157 N., R. 73 W,, Devils

Lake, Dakota, upon which latter tract she proposed to settle and make

her home.

By decision, dated October 1, 1885, you rejected said apphcatlou on
the ground that the statute restrlcted the settler to a *single eXEILISB
of the pre-emption privilege.”

From this decision applicant appealed, settmg up. substantially the
same state of facts as had been alleged in her said application, with this
additional fact that she has since made settlement upon the tract ap-
plied for, has made valuable improvements thereon and 1s now living
there.

It would seem from the foregoing, that applicant’s first filing, made

- in ignorance of the law, was illegal, for the reason that she had nof yet
made settlement upon the Iand filed for. Nor did she ever settle on
said land, for the reason, as she alleges, that she ascertained that
Hulick’s rights thereto were superior to hers.

Now, had she as a matter of fact made settlement at the date alleged
in her declaratory statement, she could not, even then, have defeated
the claim of Hulick, for his settlement was prior to that date; and a
second filing, under such circumnstances, would have been allowed her.

- Groist v. Bottum (5 L. D., 643), and authorities eited. '

The question then narrows itself to simply this: Does her erroneous
allegation of settlement in her said declaratory statement place herina
worse position than she would have been in had said allegation been
strictly in accord with the actual facts in the case ? . Under the circum-
stances of this case, Ithinknot. The most that can be said against her .-
is, thatshe was mistaken as to the meaning and import of the term settle-
ment. She evidently understood that term to mean nothing more than
the building of a house or the placing of improvements upon the land
by some other person under the direction of the settler. It was in that
'sense that she used the term in her declaratory statement, believing at
that time that the individual shé had employed to build her house had
performed his part of the eontract.
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Her ignorance of the land lasws has brought about the whole trouble.
And while 1 reeognize the full force of the maxim ‘“Ignorantia legis
neminem excusat,” yet I think that a party’s ignorance of the effect of
certain acts can always be taken into consideration in determining the
question of his good faith. In this case I have no doubt that the ap-
plicant was perfectly honest and straightforward in all she did. She
believed she was acting in accordance with the law under which she
‘'was seeking to acquire title to a fract of public land. She therefore
acted in good faith. '

Her application to file a declaratory statement for the lands specified
in the Devil’s Lake land district is granted, subject to any valid adverse
rights attaching prior to her settlement thereon.

Your decision is reversed.

COMMUTATION PROOF—RESIDENCE.
MArY E. BALLARD.

The fact of commutation does not in all cases defeat the plea of poverty when offered
as an excuse for absence from-the land or want of improvement.
The case of Whitcomb v. Boos cited and distinguished.

Acting Secretary Muldrow to Commissioner Sparks, October 3, 1887.

I have before me the appeal of Mary E. Ballard from your office de-
cision holding for cancellation her cash entry, No. 13,816 (commuting
homestead entry No. 25,627) for the SW. £ of Sec. 28, T. 108, R. 66,
Mitehell district, Dakota. '

The facts shown by the record which you considered, are these: Mrs.
Ballard, a widow with two sous, one thirteen and the other nine years
of age, made entry August 1, 1833, and had a frame timber house ten
by twelve feet with shingle roof, built on the traet about November 20,
1883 ; she established her actual residence there with her sons on the
15th day of January, and remained continnously on the land until about
February 1, 1884, when she absented herself ¢ for the purpose of earn-
ing money with which to support herself and her children and to buy
seed and get breaking done on said land ”; she returned to her home-
stead on the 10th of June, 1884, and remained continnously thereon
with their children until the 27th day of November, 1884, on which day
she went to a heighbor’s house (with her children) to take care of that
neighbor’s cow and pigs during his absence from home, staying there
three weeks; she then returned to the homestead and remained there
-until February 20, 1885, when she ran out of fuel and money and was
obliged to leave the tract to obtain employment, her eldest boy getting
a place on board wages and the other being left with a friend while she
herself ¢ worked out to earn some more money”; on the 14th day of
April, 1885, she returned to the fract, on which she continued, not
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merely until she made final proof, on the 22d day of that month, but

thereafter, she huving been still living there—with her children on the

12th day of December, 1885, the date of the supplemental affidavit filed

by her—which affidavit contained the latest information considered by

your office and concluded with the following declaration, made as of

that date: “I am living on said land now with my children; ¢it is dll
* the home I have got.”

The improvement done before December 12, 1885, comprised the
building of the house already mentioned, the picking of stones from the
land, the digging of a well, the breaking of five acres, etec.; of an esti-
mated valaoe of $100, In this connection the claimant swears as fol-

“lows:

I inquired among my neighbors in June, 1884, to get some one to do
some breaking for me; but they were all 80 busy with their own work
that I could get none bloken till it was too late to put in any crop. In
April, 1885, I hired five acres broken on the said tract and had it planted -
to corn and potatoes, but the gophers took up all the corn, so T had that
part of the five acres sowed to flax and raised a crop of Hax and pota-

. toes on the breaking in 1885.

Your office held that Mrs. Ballard having voluntarily commuted,’her-
excuse for absence and the meagerness of improvement, that she was
80 poor as to be under the necessity of « working out” to earn money -
with which to support herself and family, and to pay for improving and
cultivating the elaim cannot be accepted, and that, accordingly, her
entry must be canceled and the purchase money forfeited.

In this, under the circumstances of the case, I am of the opinion that
your.office erred. There is no conclusive presumption of law that an

- entryman who commutes cannot have been practically compelled, by -
the need to earn wages, to absent himself occasionally from his land
" after establishing his residence. Not only may the commuting money
have been received after the time in question, or borrowed for the very
purpose of commuting, and on the eredit of the title so to be acquired
“but, even the claimant’s own ownership all along of the sum of $200,
would not necessarily make inexcusable his taking the necessary steps
to earn what he needed for other purposes, so as to be able to devote
that sum to the early acquisition of the title. Such a commutation by a
poor man, may well be the one condition to his enabling himself to con-
tioue permanently upon his land, by proeuring, on the credit of his title,.
the funds needed to improve the claim into one (Ja,pable of supporting
him. .

Where accordingly, the mere fact of COIIH]]U.tdt-]OH furnishes the only

apparent argument against the plea of poverty as an excuse for absence

- . or failure to improve, so that the excuse would have been allowed had

‘the case been one of ordinary final proof without commutation,—in such
a case, I say, the excuse ought to be aceepted, notwithstanding commu-
tation. The case of Whitcomb v. Boos (5 L. D., 448) went no farther
than to hold that, under the circumstances of that case, the alleged pov-
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orty of the entryman * tended rather than otherwise to strengthen the
suspicion of bad faith on his part.” '

In the present case I think that a bone fide compliance with the law
has been sufficiently shown. Proof was not offered auntil more than fif-
teen months after residence was established ; claimant and her children
were actunally upon the land considerably 0ve1 half that period, and
amply excused their absences; finally, they were still living there on
December 12, 1885, some eight montlm after commutation. The entry
ought clearly to be passed to patent.

Your office decision is therefore reversed.

RAILROAD GRANT—SETTLEMENT RIGHTS.
Uniton Pac.R. R. Co. v. SIMMONS.

A gettlement right, sufficient nunder the pre-emption law for the maintenance of a
claim, existing at the date when the grant became effective, defeats the operation
thereof, thongh snch righ* was subsefuently abandoned without legal assertion.

Acting Secretary. Muldrow to Commissioner Sparks, October 4, 1887,

The land involved in this case is the E. § of the NE. 4, the SW. 1 of

~ the NE. } and the NE. £ of the SE. £ of Sec. 25, T. 14 N., R. 70 W,

Cheyenne, Wyoming, and is embraced within the limnits of the grant to

the Union Pacifie Railway Company by act of Congress approved July

1,1862, (12 Stat., 489), as enlarged by the act of July 2, 1864 (13 id.,
356).

By decision dated February 20, 1886, your office rejected the claim of
the railroad company to said tracts, and allowed the application of
Anen Simmons to make homestead entry of the same. An appeal from
said decision brings the case here.

The map of definite location of that part of the road opposite this
land was filed in your office J anuary 6, 1868. The township plat was
filed in the local office April 15,1873.

February 26, 1885, Anen Simmons’s application to enter said tracts
under the homestead law was rejected by the local officers because they
considered the land as belonging to the railroad company. Simmons
having alleged that said tracts were excepted from the grant by reason
of the settlement thereon of one Newton Bond existing prior to, and at
the date of, the definite location of the road, by letter «“ F” dated July
15, 1885, you ordered a hearing, which after due notice was had Sep-
tember 7, 15885, both parties being represented thereat.

The evidence in the case has been given a very eareful consideration
here, and the following facts are found.

Some time in 1867, Newton Bond settled and built a house upon what
turned out to bethe line between section twenty-five, township and range
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aforesaid, and section thirty, T. 14, N., R. 69 W. He cultivated a few
acres of land on said section thirty, and had some other improvemeunts
on a portion of said section 25—the exact location of which is not given,
but which from the circumstances of the case are believed to have been
upon the SE. % of the NE. £ thereof. Bond resided there until in 1876,
long after thie definite location of the road.

Shortly after the plat of T. 14, R. 69, was filed in 1871, Bond filed
pre-emption declaratory statement for the SW. { of the NW. £ of Seec.

80, T. and R. last aforesaid, for which he received final certificate Jan- .

uary 25,.1873, prior to the date when the plat of the township in which .
the lands in question are sitnated, was filed. He never filed foir any of ™
the lands in said section twenty-five, for the reason as he states that he .
_discovered when the lands were surveyed, that said last section was.
railroad land.

It is in evidence that when Bond settled there he intended to take
one hundred and sixty acres of land. This one hundred and sixty in- -
cluded the forty he afterwards pre-empted, and three other forties in said
section twenty five. Which three forties the evidence fails to show.

The finding of your office on this subject is to the effect that his pre-. s j

emption claim in 1868, when the rights of the road attached embraced
" not only the forty he afterwards pre-empted, but also the four fortiesin
“controversy—in all two hundred acres. Such finding cannot be ap-

proved. Had Bond’s settlement been made entirely upon what after-

wards turned out to be the SE. 1 of the NE. £ of said See. 25, in the:

absence of any showing as to what his intentions were, the law would

presume that his claim embraced the whole of said NI. £; but it would
" not presume that his claim embraced any land in the SE. Z of said

section. Brown v. Central Pacifie R. R. Co. (6 L. D., 151).

It is clear that he might have embraced in his claim the SE. 1 of the
NE. £ of said section 23, for as already stated, his house was upon the
section and township line, (one witness testifies it was wholly on section
25), and his improvements were partly on that forty. As to the ether
two forties in said section 25, it is not so clearly shown that were em-
braced in his claim at that time. Bond testifies generally that he in-
tended to pre-empt the land in controversy. But as before shown he
could not have intended to pre-empt all the land in controversy, for that
- would have made his elaim embrace two hundred acres. I think it fair,

therefore, to hold that he intended to claim the forty which he pre-
empted in 1873, and the three forties specified in the NE.  of said sec-
tion 25, but did nof claim the land in the odd section because he be-
lieved that land to be railroad land which he could not enter. "It makes.
no difference that he did not enter said three forties. He had the right
under the law, by virtue of his said settlement, 0 enter them, and such
right is suﬂiclcnb to defeat the claim of the railroad company.

I thereforefind that the three forties in controversy in the NE. £ of said .
section 25 were excepted from the railroad grant, and that the record
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in the present case does not show the forty in controversy in the SE
of said section 25, to have been so excepted.
The decision appealed from is modified accordingly.

PRACTICE—HEARINGS-—~RES JUDICATA,
SWARTZ v. BROWN,

No law, decision or regulation precludes the the General Land Office from acting on
new evidence which comes to any pending case, or acquiring further information,
by hearing or otherwise, at any time prior fo patent.

Aeting Secretary Muldrow to Commissioner Sparks, October 4, 1887,

I have before me the application, transmitted by your office August
31, 1887, of Litch J. Swartz for certification under Rules of Practice 83
and 84, of the record in the case of Samuel L. Brown ». Litch J. Swartz,
involving the SW. 1 of See. 17, T. 99, R. 60, Yankton, Dakota.

The applicant sets out that on the 8th of April, 1882, he made home-
stead entry for the tract desecribed, and that on the 18th of June, 1584,
he commuted the same to cash entry; that he still owns said land and
resides near it; that Samuel L. Brown has applied to be allowed to con-
test his said cash entry No. 3487, which application to contest was al-
lowed by your office under date of June 10, 1887, and a hearing was
ordered thereon; that he filed an appeal from said decision of your
office, which appeal your office declined to recognize. He thereupon
makes this application for certiorari. :

The grounds of his said petition are:

1. That the application to contest did not furnish sufficient ground
for ordering a hearing because based on information and belief only.

2. Said final proof having been examined and approved by a former
Commissioner it was not competent for the present Commissioner to or-
der a hearing to test the validity of the entry. He cites decision of this
Department in United States ». Bayne, (6 L. D., 4) as authority for his
plea of res judicata.

The principle of that decision carn have no application to this case as
presented. That case discussed the authority of one Commissioner o
change the final action of another, his predecessor, on the record as
made.

No law, decision or regulation precludes your office from acting on
new evidence which comes to any pending case, and further information
by hearing or otherwise may be sought and acted upon at any time prior
to the issuance of patent.

Robert Hall et al. (5 L. D., 174).

.The application is denied.
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OSAGE TRUST LANDS—MILITARY RESERVATION.

WENIE ET AL. v. FROST.*

That portion of the Fort Dodge military reservation which embraced Osage trust
lands and was relinquished by the act of December 15, 1880, became subject, by
such relinquishment, to disposal under the act of May 28, 1880, which requires
the purchaser to be an actnal settler and possess the qualifications of a pre-emp-
tor.

The establishment of the military reservation nupon these lands did not defeat or im-~
pair the trust imposed by the treaty of 1865, but operated as a postponement of
its execution.

Acting Secretary Muldrow to Commissioner Sparks, October 4, 1887,

The tracts involved in this econtroversy are part of the Osage Indian
trust and diminished reserve lands in Kapsas, included in what was
formerly the Fort Dodge military reservation.

By the second section of the treaty of September 29, 1865, between
the United States and the tribe of the Great and Little Osage Indians,
" the said tribe ceded to the United Statesa tract of land twenty miles
" in width from north to south of the north side of their reservation, ex-
tending its entire length from east to west. By said section the land
was declared to be held in trust for said Indians, to be surveyed and
sold for their benefit by the Secretary of the Interior, under such rules
and regulations as he may prescribe, and the proceeds of said sales,
after deducting the expenses thereof, placed in the treasury of the
United States to the credit of said tribe of Indians for the purposes of
this trust.

By executive order of June 22, 1868, the Fort Dodge military reser-
vation was established, which mcluded W1th1n its. 11m1ts part of the
lands embraced in sald cession.

By act of Congress, approved December 15, 1880 (21 Stat., 311), it

was provided—

 That it shall be the duty of the Secretary of the Interior to cause all -
that portion of the Fort' Dodge military reseryation in the State of
Kansas, being and lying north of the land owned and occupied by the
Atchison, Topeka and Santa Fe Railroad Company, for right of way
for its railroad, to be surveyed, sectionized and subdivided as other
public lands, and after said survey to offer said lands to actual seftlers
only, under and in accordance with the homestead laws of the United
. States. Provided, That the said Atchison, Topeka and Santa Fe Rail-
- road Company shall have the right to purchase such portion of said
reservation as it may need for itsuse, adjoining that now owned. by it,

not exceeding one hundred and sixty acres, by paying therefor the
price at which the same may be appraised, under.the direction of the
Secretary of the Interior.

"That part of the reservation relinquished by this act embraced bub
a small portion of the Osage lands, the remainder and greater part
being lands not subject to the trust created by the treaty of 1865.

*See 4 L. D., 145,
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Under the act of December 15, 1880, Frost made homestead entry fur
lots 9, 10, 11 and 12, in section 25, T. 26 S., R. 23 W., and lots 14 and
15 of seetion 30, T. 26 8., R. 24 W., Garden City, Kansas, October 1,
1881, said lots being part of the lands ceded by the treaty of 1865, and
embraced in that part of the Fort Dodge military reservation relin-
quished by the act of December 15, 1880.

October 25, 1881, one Boyd maide application to file Osage declara-
tory statement for the same lots, together with lot 6 of Sec. 26 S,, R.
25 W., and lot 13 of Bec. 30, T. 26, 8., R. 24 W, alleging settlement
October 22. v _

November 5, 1881 Wenie made application to file Osage declaratory
statement for the same lots applied for by Boyd, alleging settlement
November 2, 1881, These applications were made under the act of
‘May 28, 1880, and were rejected by the register because the tracts ap-
plied for, except lots 6 and 13, were embraced in TFrost’s homestead
entry.

 This case coming before the Department on appeal, it was held by
decision of September 7, 1835 that Frost appearing to be an actual bone
Jide settler upon said land, and having offered to make proof and pay-
ment for the same, he should be permitted to commute said entry, and
the money so paid should be placed to the credit of the Indians, in ac-
cordance with the terms of the treaty. The effect of that decision is to
hold that all that portion of the reservation relinquished by the act of
December 15, 1880, which embraced lands ceded by the treaty of 1865,
should be disposed of under that treaty in the same manner and under
the rules and regulations providing for the disposal of Osage Indian
lands. »

In the decision referred to it was distinetly held that Frost could not
acquire title to the land under the provisions of the homestead law be-
cause title to land under that law could be acquired by residence with--
out payment; but having made eniry conformably to the express lan-
guage of the act, alleging that he was an actual bona fide settler as
required by the act of May 28, 1880, as well as the act of December 15,
1880, treated his entry as an application to purchase, requiring him to
pay for said land $1.25 per acre to be credited to the Osage fund agree-
ably to the treaty of 1863.

The Department construed the act of December 15, 1880, as not in-
tending to abrogate or violate the treaty of 1865, whereby the Indians,
ceded this land to the United States for the purpose of the trust therein
contained.

However, we may construe the act of December 15, 1880, with refer-
ence to the disposal of the greater part of the reservation relinquished
by said act, lying north of the Osage lands, it should not be so construed
as to impair or defeat the rights of the Indians guaranteed by the treaty
of 1865. o .

" The establishment of the reservation upon these lands in 1868 did
not change or defeat the trust, but simply postponed the execution of



v

DECISIONS RELATING TO THE PUBLIC LANDS, 177

it, and when by the act of 1880 a portion of these lands were released
from said reservation, they immediately became subject to disposal in
the manner and under existing laws and regulations prowdmg for the
disposal of said lands.

While this appeal was pending before the Secretary, VVeme filed an
application to have said case remanded for trial on questions of fact not.
appearing in the record then before the Department. This application
was forwarded through the local office June 6, 1884, to the Commissioner,
‘but was returned to the local office to have service perfected, and after
such service the application and papem accompanying the same were
supposed to have been lost. .

This application was not before the Department when the decision of
September 7, 1885, was rendered, and hence the facts therein contained
were not passed upon. It appears, however, that this application was
afterwards, to wit, November 12, 1836, transmitted Ly the present reg-
ister of the local office to the Commissioner of thé General Land Office, -
and is now a part of the record. The facts alleged in said apph(,atlon
are substantially as follows:

1st, That Frost did not apply to make said homestead entry at the

“loeal office, but that O. A. Morris, register of the land office at the date
of said entry, went to Dodge City, sixty miles from the local office, and
without giving other notice privately informed Frost that he would take |

_ his homestead entry, and application for the same was then and there

made before said register. )

2d, That Frost having theretofore exercised his right of purchase of
Osage lands can not be legally or equitably entitled to acquire title to
another tract of said lands. '

Under the decision of the Department of September 7, 1885 -Frost,
on December 9, 1885, offered final proof before the probate Judge of
Ford county, Kansas, when Wenie and Boyd appeared and filed their
joint protest, which ¢mbodied the same grounds set forth in the appli-
cation of Wenie to have the case remanded for further hearing.

The substance of the testimony of Frost upon all questions necessary
to the adjudication of this ease is as follows: Frost’s entry was made
before the register at Dodge City and not at the local office ; that at the
" time of filing his application to enter, neither he nor his family were
settlers upon the tract; that he commenced settlement that day, after
making entry, by digging a few holes to indicate where he intended to
build his house ; that he afterwards established actual residence on the
tract and has complied with the requirements of the homestead law.
‘He also testified that he had availed hlmself of the right of pre-emption
" in the purchase of Osage lands.

- It was also shown by the evidence that C. A. Morris, the register,
went to Dodge City for the purpose of appraising the depot grounds of
the Agchison, Topeka and Santa Fe Railroad, adjoining the tract in dis-
pute.  That he brought with him a plat of the depot grounds, and also
3269—voL 6-——12
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a plat of the tract in controver s_y, and that Frost accompanied him over
the grounds.

Upon this proof the register and reeeiver, construing the act of De-
cember 15, 1880, as allowing entries upon these lands solely under the
homestead laws, and that the term ¢ actual settlers” as employed in said
aet was intended for the benefit and relief of settlersresiding upon said -
lands at the date of the passage of the act, held that Frost has complied
with the homestead law, and was qualified to make homestead entry at
the date of entry. That there was no settlement on the land at the date
of the act, and no proof that Frost did not settle on the tract in October,
1881. They further held that he was not required to commence settle-
ment until six months from date of entry.

Upon the question of frand and eollusion between Morris the register,
and Frast defendant, they found that Frost must have made and did
make his entry at Dod~e City, from information derived from the plat
ijn the hands of the register. They found that this fact did not support
said charge.

From this decision Wenie appealed On February 5, 1837, Boyd filed
an affidavit of relinquishment and abandonment of all claim to the lots
entered by Frost, to which was appended a copy of his published notice
to make final proof for lot No. 6, Township 26, Range 25.

On June 27 last, you took this case up for consideration, and held
_ that although Frost had exhausted his right of pre-emption and was not

 qualified to make entry of Osage lands when he made homestead entry
of this tract, it did not invalidate said entry, in view of the decision of
the Department of September 7, 1885, holding that Frost was entitled
to make proof and payment * under and in accordance with the home-
stead laws of the United States,” he ¢ appearing to be an actual bona
fide settler upon said lots, and having appeared to make proof and pay-
ment therefor in the manner prescribed by law.” o

As before stated, the sole purpose and scope of that decision was to
permit Frost to purchase, he being an actual settler upon the land as
required by the act of May 28, 1880. It considered and treated his home-
stead entry as an application to purchase, but it did not intend to dis-
pense with a qualification that the law expressly provided for, nor to
pass upon his disqualification when the facts were not then before the
Department.

That portion of the reservation relinquished by the act of December
15, 1880, which embraced lands ceded by the treaty of 1865, became
subject to disposal under the act of May 28, 1880, and that act provides
that to entitle a person to purchase said lands he must have the quali-
fications of a pre-emptor.

The Department may determine, as it did in this case, what may be -
considered an application to purchase or the initiation of the right, but
it can not dispense with the two absolute requirements of the law, to
wit: that the purchaser must be an actual settler, and have the quali-
fications of a pre-emptor.
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Frost can take nothing by this decision, because it was made upon an
incomplete record. That partof the record containing Wenie’s protest
and appeal, alleging the disquatlification of Frost, was misplaced in
the files of the office, and was not transmitted to the Secretary.

The holding that Frost was entitled to make proof and payment
under the homestead 1aws was presumably based upon the impression
that he was a qualified pre-emptor, and therefore entitled to purchase
Osage lands.

The case of John H. Roe (2 C. L. L., 470) cited by you in support of
your ruling, is not in conflict with this theory. No part of the land
embraced in the Fort Kearney military reservation was subject to a
trust, as in the case of the Osage lands and hence those lands upon being
released from reservation could be disposed of under the homestead laws.
The tenor and effect of the decision referred to is to hold that the act
of July 21, 1876, releasing these lands from reservation subjected them
to disposal under existing homestead laws, providing only for pre-ex.
isting settlements, in favor of those who, prior to June 1, 1876, were
~actual settlers thereon, 4

I am of opinion that Frost is not qualified to make entry of Osaﬂe
lands, and said entry shonld be canceled.

‘Wenie's application to file will be received, but it is not necessary to
pass upon his rights further, until he offers to make final proof, nor
upon Everett’s application to intervene, as the issues made in that ap-
plication can be passed upon, when Wenie offers to make final proof.

PRIVATE CLAIM—PUERBLO LANDS—SURVEY.
. PUEBLO OF MONTEREY.

Under the laws of Mexico in foree in California, at the time of the acquisition of the
latter country the pueblos were entitled for their benefit and that of the inhab-
itants, to the use of the lands constituting the site of the town and adjoining if, .
within preseribed limits; and such lands could be disposed of by the municipal
authorities in solares or building lots; or retained for common use, except such
portions as were required by the general government for warehouses, arsenals, or
other public edifices, needed for national purposes.

The military reservation; custom house, state house, and quartel were not granted to
the city, or intended to be granted, and the decree of the Board, confirming said
grant, only passed title in accordance with the laws, usages, and customs of the
nation from which the claim was derived, and conferred no larger estate than the
grant.

In establishing houndaries the survey must follow the calls of the decree of confirma«
tion, and the officers of the Land Department have no authority to establish a
different; line agreed to by co-terminous owners,

If the call is plain and no particular course is prescribed the shortest route, a straight
hne, must necessarily he adopted.

Acting Secretcw y Muldrow to C’omm@sswner Sparks, October 4, 1887,

I have considered the matter of the pueblo lands of Monterey, brought
before this Department on appeal from your decision of September 25,
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1886. The lands in question were, on January 22, 1856, confirmed to
the city of Monterey, by the Board of Land Commissioners, iinder sec-
tion 14 of the act of March 3, 1851 (9 Stat., 631). No appeal having
been prosecuted from the decree of the Commission, the same became
final,

The lands confirmed are deseribed in the decree as follows:

From the mouth of the river Mounterey in the sea to the Pilarcitos;
thence running along the cafiada to the Laguna Seca, which is in the
high road to the Presidio, thenee running along the highest ridge of the
mountains of San Carlos unte point Cypres further to the north; and
from said point following all the coast unto said mouth of the river of
Monterey, excepting and reserving therefrom such portions thereof as
are held by individual owners by right or title derived from competent
authority other than said pueblo or city. -

On Jannary 5,1£69, the surveyor general of California, in accordance
with act of July 1, 1864 (13 Stat., 332), forwarded plat and field notes
of survey of said lands for the approval of your office. Under this sur-
vey the said lands were laid off in three separate and disconnected
fracts, because of the intervention of other grants, the validity of which
had been recognized by surveys and patents, and which came within
the exception in the decree of confirmation. ‘

Tract No. 3 as laid down on the plat of survey is a narrow strip of
land lying between the Monterey or Salinas river and the bay of Mon-
terey, extending south from the mouth of said river to the northern
boundary of the Rancho Rincon de las Salinas, and containing 110.55
acres,

Tract No. 1 lies sonth of the Rancho Rincon de las Salinas; has the
bay of Monterey and the Rancho Punta de Pinos for its western bound-
ary ; the Salinas river and the Pilarcitos cafion for its eastern; and
the Ranchos Laguna Seca, Saucito, Aguajito and Peseadoros for its
southern—the Rancho Noche, Buena being carved cut of it, near the

“shore of the bay of Monterey. Tract No. 1 contains 28,323.25 acres.

Tract No. 2 adjoins on the south the Ranchos Laguna Seea and Sau-
cito, and is laid off as containing 2,431.40 acres.

Further information being desired by your office as to the correct-
ness of the location of said pueblo lands, the surveyor general of*Cali-
fornia was instructed, on July 18, 1879, to make an investigation and
report as to (1) the location, condition, ete., of the mouth of the Salinas
or Monterey river in 1830 afid afterwards; (2) the location, dimensions,
ete., of the old custom house, state house, ete.; (3) to ascertain and rep-
resent by sketch upon the official plat the highest ridge of mountains
from the Laguna Seca to Point Cypress, so as to show its direction and
relation to Tract No. 2 and the southern portion of Tract No. 1.

On January 21, 1880, the surveyor general forwarded his report, with
certain testimony taken in the course of his investigation and a topo-
graphical map of the mouth of the Salinas river, sketches showing
the location and boundaries of the custom and state house lots; also
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topographical map showing the location of the south boundary of the
' pueblo lands as surveyed, aud the range of mountains running from
near the Laguna Seca to Cypress Point. As a result of his investiga-
tion, the surveyor general was of ‘opinfon that the mouth of the Salinas
river had been located too far north, and that Tract No. 3 was errone- -
ously included in the sarvey of 1869,

Inasmuch as the questions relating to Tract No. 3 were entirely dis-
tinet from those arising upon the location of the other portions of said
grant, on the application of the Pacific Coast Steamship Company,
.claiming to have purchased said traect from the city, your predecessor,
Commissioner Armstrong, took up that branch of the case, and on
March 10, 1880, rendered a decision wherein he concurred with the sur- __
veyor general, and held that said Tract No. 3 had been improperly in- SN
cluded in the survey. From fhis decision the city of Monterey appealed;
and on February 2, 1881, my predecessor, Secretary Schurz, reversed
the same and declared that Tract No. 3 was part of the pueblo lands,
and was properly included in the official survey. Therefore, so far as
the location of Tract No. 3 is concerned, it has passed in rem adjudicatam,
and questions touching the same are eliminated from the case.

‘Within the city of Monterey proper are situated what are known as
the custom house, the state house, and the quartel, and the lots belong-

. Ing to the same; whilst adjacent is what is known as the military res-
ervation. The custom house and other lots are included in the sur-
vey of Tract No. 1 as part of the confirmed pueblo lands, and the mili-
tary reservation is excepted from said survey as not. being included in
the lands confirmed to the city., In your decision of September 25,1886,

. you approve of the action of the surveyor general as to the custom house,
ete., and disapprove of it as to the military reservation.

As to Tract No. 2 you say in your said decision, ¢ the survey does not
appear to be in accord, so far as its eastern and southern boundaries™
are concerned, with the boundaries fixed in the final decree.” After )
guoting the language of the decree and referring to the topographical
map and report submitted in relation to said tract, you say, “ Now, with
the points Laguna Seca and San Carlos Mission properly located, with-
out entering into a detailed description of the survey of 1869, which is
set forth in the reports alluded to, it follows that a straight line between
them would constitute the southern boundary of Tract 2, up to the point
where it strikes the highest ridge of the mountains ¢situated towards . -
the Mission of San Carlos,’” thence following the ridge, ete. And you
direct a new survey to be made in accordance with yonr views.

From said decision, so far as the same relates to a resurvey of Tract
No. 2, an appeal has been taken by the city, and also by David Jacks,
who claims to have purchased from the city said lands; and so far as
said decision relates to the military reservation, the Secretary of War

/. files an earnest protest, and asks a reversal thereof.
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As to the custom house, it is stuted in your said decision that, on May
20, 1875, the Secretary of the Treasury Ly letter informed your office
that inasmuch as the customs office had been discontinued at Monterey,
there was no desire on the part of his Department * to contest the title
to the property.” With this statement all further consideration of the
claim of the government to these lots is dismissed by you.

‘With regard to the military reservation, you hold that being within
the boundaries of the grant as confirmed, and not exeepted therefrom
by the decree of confirmation, the United States is bound by the decree
and estopped through the action of its own tribunal and its own officers
from setting up any claim to said property now.

In approaching the consideration of some of the questions involved
in this case, a brief reference to the history and tenure of the pueblo
lands of Mexico is desirable.

After the conquest of Mexico by Spain, the earlier settlements, pueb-
los or towns, naturally sprung up around or near the place where was
situated the presidio, or military establishment, especially as the early
missions were also located at or near the presidios. '

As early as August 17, 1773, the Viceroy of Spain authorized the
commandant of the establishment of San Diego and Monterey “ to de-
signate commeon lands,” and to grant titles to individuals in the vicinity
of the presidios and missions. Further regulations were from time to
time issued in relation to these common lands, and on March 22, 1791,
the captains of the presidios were authorized to make such grants to
the ¢ extent of four common leagues, measured from the centre of the
presidio square, viz: two leagues in every direction. (See p. 140, Hal-
leck’s Report, Sen. Ex. Doc., 18, Vol. 9, 1st Sess., 31st Cong.)

After the independence of Mexico. the constituent Congress, on Au-
gust 18, 1824, passed a decree relating to the colonization of the terri-
. tories of the republic and the granting of lands therein; regulations
under this decree were issued November 21, 1828. Under these laws
and regulations the governors of the territories were authorized to
make grants of vacant lands, but those for colonies-and towns were not
to be valid until approved by the supreme government; and if within
ten leagues of the coast a similar approval was required as to all grants,
public or private. By clause five of said decree, the general govern-
ment reserved to itself the right to make use of any portions of the
* granted lands for the purpose of constructing warehouses, arsenals, or

other public edifices, which it might deem expedient for the welfare or
security of the nation. Again, on April 6, 1830, the same Congress en-
“acted that ¢ The executive may take such lands as it considers useful
for fortifieations or arsenals . . . indemnifying the states for the
value thereof out of the amount due by them to the federation.”
In brief, it may be said that under the laws of Mexico in force in Cali-
fornia, at the time of the acquisition of the latter country, the pueblos
or towns were entitled, for their benefit and that of their inhabitants,
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to the use of the lands consmtutmg the site of the town and adjoining
it within the prescribed limits ; and such lands conld be disposed of by
the municipal authorities in solares or building lots; or retained for
common use, except such portions as were required by the general gov- .
ernment for warehouses, arsenals, or other public edifices, needed for
national purposes. Grisar v. McDowell (6 Wall,, 363).
The exact nature of the estate in the public lands is not very clear.
The supreme court in the case of Townsend v. Greeley, 5 Wall., 267, in
discuassing this subject, say :
.. It was not an indefeasible estate ; ownership of the lands in the pueb-
los could not in strictness be affirmed. It amounted fo little more than
a restricted or qualified right to alienate portions of the land to its in-
habitants for building or cultivation, and to use the remainder for com-
‘mons. . . -+ This right of dl%pOSlthn and use was, in all par-
tieulars, bubject to the control of the government of the country.
Sueh being the history and tenure of the public lands, the particular
grant involved in this ease is the next subject of consideration.
The records show that Monterey was in existence as a presidio as
early as 1770. It was incorporated under the decree of the Cortez as a
city June 23, 1813, and became the capital of the Provmce of Upper
California.
" 1n the petition for confirmation filed before the Board of Land Com-

. missioners, it is stated that the original papers, showing the grant of
the pueblo lands to the City of Monterey, were lost, but that proof of its
confirmation and limits were to be found in the journal of proceedings
of the Departmental Legislature on July 24, 1830, a copy of which jour-
nal was filed. Ifis not alleged and no evidence is adduced to show
that said grant ever received the sanction of the national government,
whieh was requisite under the law; both because of being town lands,
and within ten leagnes of the ocean. And it may well be questioned
whether such sanction was ever given. But be that as it may, the
grant was confirmed by the Commission, as hereinbefore stated, and
the propriety of that confirmation is not now to be inquired into.

The first question which presents itself for consideration is as to the
correctness of your action in directing the surveyor general to embrace

" within the survey of Tract No, 1 the mllltary reservation claimed by
" the United States.

You decide, in substance, on this question, that inasmuch as the
boundaries of the grant as confirmed embrace within their -limits the
military reservation, custom house, ete., and no exeeption infavor theraof
was made in said decree, it necessarily confirms the land covered by the
reservation, ete., to the city.

It is said in sapport of this position that the act of March 3, 1851,
supra, organized a commission to ‘ascertain and settle” private land
claims in Oalifornia; that snch ascertainment and settlement could not
be made-without determining what were public and what private lands,
and separating the latter from the former; that such ascertainment

[
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necessarily involved any claim, title or right which the United States
might have to any lands claimed ; that it was intended the rights of the
government should be passed on by said commission, for Congress pro-
vided, by section four of said act, for the appointment of an officer
whose declared duty it was “to superintend the interests of the United
States in the premises;” and by section eight that said Board should
decide the case on the evidence of claimant and that “produced in be-
half of the United States”; and by section fifteen that final decrees
under said act ¢“shall be conclusive between the United States and said
claimants.” .

Conceding the force of these arguments, the answer is that the lands
claimed by the government never were included in the lands granted to-
the city; were not included in the claimed grant submitted to the
Board, consequently the right of the government to said lands was not
submitted to, questioned, or passed upon by that tribunal, and its de-
cree'in no way affects the government’s title to the same. )

Now it has been shown that by the laws of Mexico, in forece at the
time of the acquisition of California, the general government expressly
reserved from the operation of the pueblo grants all lands needed for
national puarposes, and prohibited any interference with such reserva-
tions by the municipal authorities by attempted disposition or other-
wise, Nor was Mexico singular in this respect, for from the very
necessity of the case, such laws, either written or unwritten, were com-
mon to all nations at that time.

As has been before stated, Monterey was one of the earliest settle-
ments ander the Spanish dominion in Mexico, of which we have any
record. About 1770 the Mission of San Carlos was established under
the protecting care of the presidio at Monterey, then an actual military
reservation. About the same time was built the old battery, San Car-
los, first established npear the water’s edge; latef enlarged, improved
and extended up the hill. Still later another and auxiliary battery was
built. Halleck states in his report (supra p. 132) that there are in the
government archives numerous orders both from the Viceroys of New
Spain and the ministers of the Mexican republie, for the repairs of these
identical works, for the mounting of guns on them, ete. These fortifi-
cations have played their parts in the military history of the country;

- were assailed and captured by the insurgents under Alvarado in 1836,
and again by the naval forces under Commodore. Jones in 1842, and
finally were occupied as and constituted the defences of the harbor of
Monterey at the time of its final capture on July 7, 1846, when they
were taken possession of Dy the military authorities of the United
States. Early in 1347 a survey and map of the premises was made by
Captain Warner, United States Topographical Engineer, the original
of which was filed in the War Department and a copy transmitted with

‘Halleck’s report to Congress. From the time of its capturein 1846 the
property remained under the control of the United States government;
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but intruders were constantly making encroachments on the same ;
and under the new order of things the town authorities were easily per-
suaded to make pretended sales and conveyances of lots within the res-
ervations. In order to put a stop to these annoyances, on the recom-
mendation of the Secretary of War, the President, November 23, 1866,
issued an order that—

The reservation at Monterey, California, as described in the survey
and field notes of Lieut. Warner, Corps of Engineers, made in 1847, by
order of General, then Captain, Halleck . . . . . is bereby made
for military purposes, and the Secretary of the Interior will cause it to
be noted in the Land Office, to be reserved as a.military post.

. The letter of the Adjutant General, conveying this order to General

Halleck, then commanding in California, directed him ¢ to hold military
possession of the reservation.”

It will thus be seen that this property has been held as a military
reservation, occupied as a fortifieation and garrison from about 1770—
long before any pretended grant to the town—down to the time of the
capture of Monterey, sixteen years after.the date of the alleged grant,
and since then contmuously claimed by the United States as such res-
ervation. :

Can it be supposed that the town authorities in seeking the grant
would have ventnred to propose the cession of lands then in use and -
occupied by the federal authorities for civil and military purposes ¢ Or
can it be believed that the national authorities would have made such
a grant it it had been thought that it gave title and possession to a for-
tification built more than fifty years before and maintained at.a great
expense, at an important point ou the coast, essential to the protection
and defense of one of the oldest towns in the country, then the provin-
cial capital, the legislature of which was then in session within the capi-
tol building ; the custom house in use in the collection of needed marine
revenue for the nation, and the fort garrisoned by its troops ?

Is it not very evident then thatthe lands in question were not included,
or intended to be included, in the grant made by the territorial legisla-
ture of California, even if it had possessed authority so to do; but that
under the laws then in existence, the usage and custom of nations, such
,pri)perty was expressly excepted from the operation of said grant and
reserved for the use of the national government of Mexico ?

Nor can there be any question that, prior to the conguest, under the
laws, the Mexican authorities could at any time have taken possession
and made reservation for national purposes of lands embraced in the .
pueblo grant. To this right of Mexico and all others the United States
succeeded, first by conquest in 1846, and then by treaty in 1848; and,
in continuous assertion of a right to this property for military purposes, -
in 1847 Captain Warner, by command of his superior officer, made sur-
vey of and staked off the lines of the military reservation. But the
reservations for national purposes, for fortifications-and garrison, for
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custom house, guartel and state house had many years before been
made, and the premises selected were in open and notorious use and
occupation for the designated purposes long prior to the date of the
alleged grant to the town. Whether there be record evidence of such
reservations is immaterial in the face of the authoritative, open, noto-
rious, and conceded occupation and use of the premlses for national
' purposes.

I therefore assume, as beyond controversy, that neither the military
reservation, custom house, state house, or quartel were granted or in-
tended to be granted to the city, and the question arises whether the
decree of the Board of Land Commissioners confirmed as belonging to
the town lands which were never granted to it.

Section 11 of the act of 1853, organizing the Board of Land Commis-
sioners, is as follows:

The Commissioners . . . . in deciding on the validity of any
elaim . . . . . shall be governed by the treaty of Guadaloupe
Hidalgo, the law of nations, the laws, usages and customs of the govern-
ment from which the claim is derived, the principles of equity, and the
decisions of the supreme court of the United States, so far as they are
applicable.

The petition asking for confirmation of the grant was filed in the name
of the corporate authorities of Monterey, described the outboundaries
of the grant, declared that evidence of its limits and confirmation would
be found in the proceedings of the departmental legislature of July 24,
1830, and applied for its confirmation “in accordance with the laws,
usages and customs of the government of Mexico then in foree.” In
short, the claim was for pueblo lands theretofore designated; to be con-
firmed as puaeblo lands, subject to all the incidents of that tenure. The
Board of Commissioners confirmed the claim as petitioned for; that is,
it confirmed the pueblo lands as designated ; and, under the provisions
of the above quoted section of the organic act, said confirmation only
passed title in accordance with ¢ the laws, usages, and customs of the
nation from which the claim was derived,”and which expressly excepted
from the operation of the grant lands reserved or needed for public

. purposes. The decree conferring no larger estate or property than the
grant. See San Francisco ». Canavan, 42 Cal., 555. Such being the
settled law, doubtless it never oceurred to the Commissioners to declare
that their decree should not operate upon property which the law had
already reserved, and excepted from such grants, and to which no claim
had been set up by petitioners.

I therefore think your judgment was erroneous in relation to the tracts
reserved, as before stated. .

The remaining question to be determined relates to the east and south
line of Tract No. 2, as located by the surveyor-general; and about the
description of which there seems to be a discrepancy in the official doe-
uments purporting to be copies of the decree of the Board of Land Com-
missioners,
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By section two of the act organizing the Board of Commissioners it
is required that the Secretary thereof ¢ shall keep a record of the pro-
ceedings of the Board, in a bound book, to be filed in the office of the
Secretary of the Interior on the termination of the commission.” :

In the record of the proceeding thus filed and in' your office, and to
the correctness of whieh, in addition to the Secretary, the three judges
have certified after examination, the decree of confirmation is in the
exach langunage first herein quoted, and gives the line, after arriving at
Laguna Seca, as * thence running along the highest ridge of the mount-
ains of San Carlos unto Point Cypress,” ete. In your decision the lan-
guage of the decree of the Board is not quoted, but the boundaries as
defined by the Territorial Deputation are giver, and yon state, “the
Board made g decree confirming to the pueblo its lands by the bound-
‘aries above described.”

The description quoted from the proceedings of the Territorial Depn-
tation differs from the decree of the Board only in- the language used
in reference to the line, after leaving Laguna Seca ; that languageis:
“thence running along the highest ridge of the mountains (situated to-
wards the Mission) of San Carlos »—the words in brackets not.being
found in the official copy of the decree on record in your office,

The surveyor general, in his report, gives what purports to be a copy
of a copy of said decree, certified to by the clerk of the United States.
district court. In this copy the same language is used as in your decis-*
ion, and in all the briefs of counsel filed in the case the same language is-
found. It would therefore seem that either all parties have fallen into
the error of adopting the langunage of the Territorial Deputation, or that
the words in brackets were inadvertently omitted from the official record,.
‘and the omission was not observed by the Secretary and the three
judges when it was examined, before the certification, by them. '

The old church and buildings of the Carmelo or San Carlos Mission
were loeated on the north bank of the Carmelo river, where the latter
empties into the bay of Carmelo. The river flows towards its mouth
in nearly an east and west course. Parallel with the course of the river,
and at a short distance north thereof is a range of mountains., Along
the valley of this river,and extending to the top of this range of mount:
ains, were formerly the lands oceupied by the Indians belonging to the:
mission, and known as the mission lands. This is the one continuous:
range of mountains, lying south of Monterey, north of the mission
lands, and terminating with a gradual descent at Point Cypress. So-
that there is but one range of ‘mountains, which can be referred to in
the decree, whether that range be described therein as ¢ the mount-
ains of San Carlos,” or as ‘‘the mountains situated towards the mis-
sion of San Carlos.” In my opinion the discrepancy between the two
desecriptions is not very material, and properly considered can make
no difference as to what seems to be the plain meaning of either or both
expressions. I shall therefore pass upou”the remaining question of
bougdary as though the decree were as you have quoted it.

s
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The boundaries thus defined are—

From the mouth of the river of Monterey in the sea to the Pilarcitos;
thence running all along the cafiada to the Laguna Seea, which is in the
bigh road to the Presidio; thence running along the highest ridge of
the mountains situated towards the Mission of San Carlos, unto Point
Cypress further to the north, ete.

The line thus deseribed follows the banks of the river from its mouth
in a southeastly direction until it reaches the Pilarcitos cafiada; it then
turns almost at right angles, at the point of intersection, and runs along
the cafiada in a southwest course until it comes to the end of the cafion.
There is no controversy about the line, so long as it continues in the
Pilarcitos cafiada. But the surveyor-general, after he reached the
portzuello or opening of the caliada, did not fully follow the outboun-
daries of the grant as described in the decree, and go ¢ to the Laguna
Seca, which is in the high road to the Presidio”; but deflected further
to the west and completed the survey of Tract No.1. He thereafter
commenced the survey of Tract No. 2, at the southwest corner thereof,
at a point which constitutes the ecommon corner of the James Mead-
ows traet, the Ranchos Aguajito and Canada de la Segunda. Thence
the lines are run north and east until the northeast corner of said
Traet No. 2 is reached, which corner seems, from the fleld notes, to have
been established by drawing a line from the common corner formed by
Tract No. 1, the Rancho Pilarcitos and the Rancho Lagnna Seca, to
a point from which an oak tree, * marked M 15, standing on the main
ridge, bears south twenty five degrees west distant thirty-five chains.”
Throughout no reference is made or regard paid to the call for the La-
guna Seca in the road to the Presidio, but a dry Jaguna, located near
the portzuello of the Canada Pilarcitos, is delineated upon the plat,
though the road is not represented, nor is said laguna stated to be the
one described in the decree.

On the topographical map, made under the orders of your officers, by
deputy surveyor Herrman, a dry lagoon is located about & mile to the
west and south of the first. From this it is apparent, if the Herrman
map is correet, that in making the official survey the plain call for the
Laguna Seeca in the road to the Presidio was entirely ignored and an
arbitrary point established as the northeast corner of Tract No. 2. It
‘is asserted by the appellants here that, even if said call was ignored,
the northeast corner is substantially the same which would have been
-established if the call had been followed, as shown on the Herrman
map. This apparently is so, but I am not prepared to concede it as a
mafter of fact.

In your decision you reject the east, sonth and a portion of the north
line of said traet as established in the official survey, and draw a straight
line from the head of the Pilarcitos canon to the Laguna Seca, in the
road to the Presidio, as shown on the Herrman map. Having then the
Laguna Seca, in the Presidio road, as the starting point, you draw a
straight line therefrom to the ruins of the old buildings of the mission,



DECISIONS RELATING TO THE PUBLIC LANDS. 189

as it is designated and marked on the same map ; and you say that this
straight line from the Laguna ¢ to the point where it strikes the highest
ridge of the mountains ‘situated towards the Mission of San Carlos,’”
thence along said ridge until intercepted by the southern boundary of
the patented rancho SBaucito at course No. 38 on the Herrman map,
“would copstitute the southern boundary of Tract No. 2.”

This line, if adopted, would exclude from the survey nearly the whole .
of said tract as located by the surveyor-general. But I am very clear:
that you misapprehended, what to me, is the plain call of the decree; and
prescribed a line not in accordance therewith. Evidently you must have
understood the call to be from the laguna ¢ towards the old mission
buildings until the intersection of the highest ridge of the mountains.”

. It is clearly the duty of the surveyor to go to the Laguna Seca in the
high road to the Presidio. “Having attained this point, the next call is
equally plain and mandatory. Itis: ¢ thence running along the high-
est ridge of themountains (situated towards the Mission) of San Carlos.”
The plain call bere to be gratified is * the highest ridge of the mount-
" ains” No particular eourse is prescribed by which that ridge is to be
reached, and the shortest route, which is a straight line, must necessarily
be adopted. . I do not see any escape from this inevitable conclusion.
Exactly at what point the highest ridge will be attained I can not say,
but apparently the point marked No. 1 on Herrman’s map would be the
nearest in a straight line from the Laguna as located on that map, and
not the red line designated by him as the ¢ proper line.”

The mountain ridge to be reached is not only the highest but the main
ridge of the mountains—the ‘ cuchillo” as termed by the witnesses—
and when reached the main mdge is to be followed throughout its course
to Point Cypress.

I observe that instead of following the mountain ridge in its course
and curves, the official survey delineates the southern boundary of No. 2
as a straight line, it being sometimes north and sometimes south of the,
ridge, as laid down by Herrman. This is without any authority what-
ever, and must not be. The official survey must be in accordance with,
the line described in the decree; that says “rununing along the highest
ridge of the mountains . , . . . wuntoPoint Cypress”; and along
the highest ridge the line must run. It is said that the straight line
was run by agreement with the coterminous owners on what is ecalled
“the give and take principle.” But the surveyor general is clothed
with no anthority to make any such agreement, in relation to his official
surveys. After such survey is made in aceordance with law, approved
. and carried into patent, it is of course competent for coterminous owners .
to straighten their lines, or do otherwise as they may determine.’ But

the officers of the Land Department are without authority to carry inte - -

_their official acts matters of private agreement, as substitutes: for of-
ficial requirements, or excuses for disregarding the same.
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Your said decision is accordingly modified, the official survey of Wag-
ner rejected; and you will direct a néw survey t6 be made, in accord-
ance with the views herein expressed.

Herewith are returned the papers in the case, and you will inform the
Secretary of War and the Secretary of the Treasury hereof.

Since the case has been pending in this Department, the counsel for
one of the appellants have filed a number of afidavits relating to the
boundaries of No. 2. But inasmuch as I find no ambiguities in relation
to the boundaries of said tract, I have not considered the affidavits, and
send the same to you to be kept with the other papers.

RAILROAD GRANT—INDEVINITY LANDS—TRESPASS.
WisconNsIN CENTRAL R. R. Co.

No forfeiture having been declared in relation to this grant, the power of sale there-
under continues, as though no breach of condition had oceurred, and the parties
in interest are entitled to patents as evidence of their title as to all lands along
the construeted portion of said road, and for indemnity lands from such as have
been lost. :

‘While no action is advised in the direction of restraining the company from trespass
upon lands eovered by indemnity selections made in lieu of lands apparently
earned by construction, the order of August 15, 1837, revoking the indemnity
withdrawal made for the benefit of said comp'any will stand, pending the early
adjustment of the grant. ‘

Secretary Lamar to Commissioner Sparks, October 6, 1887,

I have before me two letters from W, K. Mendenhall, Esq., attorney
of the Wisconsin Central Railroad Company, both dated April 3,
1883. One of said letters asks that you be instructed to submit for my
approval a list of the lands claimed by said company “ opposite to and
coterminous with the road constructed prior to December 31, 1876, the
date of the expiration of the grant.” The other letter asks that you be
instructed to send up for my approval certain lists of lands selected by
said company as indemnity for lands in place, lost by sales, ete., as
provided in the granting act; which lists ave on file in your office, un-
acted upon. .

I have also before me a communication nnder date of November 19,
1883, from Mr. Edwin A, Abbott, in behalf of the bond and stock-
holders of said company, and also as attoxney for the State of Wiscon-
sin, urging that patents be issued to said company for the residue of its
land grant, accordiug to the lists now on file in youroffice. Mr. Abbott
states that, under decisions of the State courts, it is held that the equi-
- table title being absolutely vested in the company, the said lands are
taxable as their property; aid certain towns and counfies have sold

the same for taxes, and parties are in possession under tax deeds, and
thus, under color of title, are enabled to cut and remove the valuable
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timber upon- large tracts of land, whilst the company being without
» legal title to said land in the absence of patents is unable to recover
the same or protect its interests therein; and that the unsettled con-
dition of the title to these lands is greatly retarding the development
of that coun try.

I am also in receipt of your letter of February 24, 1886, inclosing
copy of report of Special Agent Speer, relative to alleged timber tres-
passes by employees, agents and sub-contractors of the Wisconsin
Central Railroad Company upon lands in to wnships 88, 39 and 40 N.,
ranges 4 and 5 E., Wausau land distriet, Wisconsin.

It is stated that the company admits the cutting of timber, but denies
the trespass, claiming that said lands are within the indemnity limits
of the grant to said road, and that selections of said tracts were duly
made by the company and filed in your office, but as yet have not been
acted upon, Inasmuch as legal title to said tracts of land has not yet
been conveyed to said company, you recommend that the Attorney-

" General be requested “ to cause its officers and agents to be restrained
from cutting or disposing of the timber cut” upon said lands.

"In considering your recommendation and the application referred to,
it is nevessary to examine the claims of said company and the legisla-
- tion under which they arise. ‘

By the third section of the act of May 5, 1864, (13 Stat., 66,) there
was granted to the State of Wisconsin for the purpose of aiding in the

“construction of a rajlroad from Portage City or Fond du Lae, as might
be determined, in a northwestern direction to Bayfield, thence to Supe-
rior on Lake Superior, every alternate odd-numbered section of public
land for ten seections in width on each side, on the same terms and con-

" ditions as contained in the act of June 3,1856 (11 Stat., 20), with a right
to take indemnity lands within twenty miles of the line of the road.

The seventh section of the act provided that when ‘twenty consecu-
tive miles of any portion?” of said road was properly completed to the
satisfaction of the Secretary of the Interior, patents shall issue convey--
ing to the company title to the lands ¢ on each side of the road, so far

as the same is completed ” and in like manner as each twenty mlles is

completed.

Section nine of said act further provid ed, “That if said road, men-
tioned in the third section aforesaid, is not completed within ten years -

from the time of the passage of this act as provided herein, no further
patents shall be issued to said company for said lands, and no further
sale shall be made, and’ the Iandb unsold shall revert to the United
States.” . .

The Wisconsin Central Railroad Company became and is entltled to
the benefit of the land grant made by this grant.

By act of April 9, 1874 (18 Stat., 28), the time for the completion of

- said road was ‘“‘extended until the thirty-first day of December, 1876.”
" Prior to this last date, the entire line of the road from Portage City

northerly to Ashland was completed, except a gap of about nine miles
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lying north of See. 21, T. 41 N., R. 1 W, (Butternut Creek), and south
of Sec. 11, T. 42 N., R. 2 W, (Chippewa Orossing), which portion was
completed May 30, 1877—four months after the time limited by law.

~ No portion of the road provided for between Ashland and Superior
has yet been built, and is not likely to be; because the intersection of
the constructed road a short distance south of Ashland by the Northern
Pacific Railroad renders the construction of sueh line unnecessary and
unprofitable. The company has from time to time received patents for
portions of the land along its line, but yet claims patents for lands
within both granted and indemnity limits.

‘The lands upon which the trespasses mentioned in your letter are
stated to have been committed are within the indemnity limits of that
portion of the Central Wisconsin Railroad which was completed prior
to December 31, 1876, or within the time limited Ly law. And, if the
said railroad company is entitled to indemnity for lands in place lost
along that portion of its line which was properly constructed in time,
and the lands cut upon have been selected as such indemnity lands, I do
not see the advisability of restraining them from the use of said lands,
because said selections have not yet been acted upon by your office, said
company having done all in its power to obtain ecomplete title to said .
lands—supposing that in such a case a court of equity would grant the -
injunction sought, of which I have the gravest doubts.

Unless there be some legally sufficient reason to the contrary, I think
that the adjustment of the grant to aid in the construction of said road
should be forthwith proceeded with, selections of granted and indem-
nity lands submitted for my approval, rather than toinstitute legal pro- -
ceedings against the company, from which it would have been amply
protected, if the Land Department had not delayed the issue of patents
for lands earned ten years ago.

My views on this subject were plainly expressed in the case of the
‘Wiseonsin Railroad Farm Mortgage Land Company (5 L. D., 91), and
that of the Chicago, St. Paul, Minneapolis and Omaha Railway Company
(ib., 511), both of which cases arose under grants made by the acts of
Congress hereinbefore recited, and both of which decisions related to in-
demnity selections; and the last was made in respouse to a recommen-
dation by you that the Attorney General be requested to obtain an in-
junetion prohibiting the Omaha Railroad Company from cutting npon
lands within its indemnity limits, the selections for which had not yet.
been approved. The recommendation was denied, and you were re-
quested to adjust said grant and transmit lists of said selections for my
approval. ‘

Itis said, however, there is a difference between the grant in that case
and the one under which the Central Wisconsin Railroad was built. The
difference alluded to is to be found in the ninth seetion of the granting
act of May 5, 1864, supra, which declares that if the road under consider-
ation is not ecompleted within the time fixed by law, ‘“no further patents
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shall be issued to said company for said lands, and no furthersale shall
be made, and the lands unsold shall revert to the United States.”

The last part of said section, declaring that ¢ no further sale shall be
made and the lands unsold shall revert to the United States,” is com-
mon to all the grants made to Wisconsin by the acts of 1856 and 1864,
and was constraed by the supreme couart, in the case of Schulenberg v.
Harriman (21 Wall., 44). :

The court said: *The provision in the act of Congress of 1856 that
all lands remaining unsold a‘;fter ten years shall revert to the United
States, if the road be not then completed, is no more than a provision
that the grant shall be void if & condition subsequent be not performed.
. The prohibition against further sales, if the road be not com-
. pleted within the period prescribed, adds nothing to the force of the

provision. A cessation of sales in that event is implied in the condi-
tion that the lands shall then revert; if the condition be not enforced
the power to sell continues as before its breach, limited only by the ob-
jects of the grant and the manner of sale prescribed in the act.”
The act of 1856, which the court was here construing, did not provide
for the issue of patents, but the seventh section of the act of 1864 de-
“clared that upon the completion ¢ of twenty consecutive miles of any
portion of said railroads . . . . . patents shall issue conveying
the right and title to said lands to the said company entitled thereto,
on each side of the road, so far as the same is completed, and cotermi-
nous with said completed section.”
- It seems to me, in view of the language of the supreme court, that
the prohibition against the issue of patents, like the prohibition against
farther sales, “adds. nothing to the foree of the provision.” Itis but
the expression of that which was necessarily implied. The provision
that the lands should revert on the happening of the contingency nec-
essarily imiplied equally the non-issue of patents and the stoppage of
sales. The whole section and the whole act must be construed together,
and the object of Congress ascertained. The supreme court say that
" object was “ no more than a provision that the grant shall be void if a
condition subsequent be not performed.” Upon failure to perform the
condition subsequent, it was in the power of Congress alone to declare
- the forfeiture; and if the forfeiture was not eunforced, the court says.
¢ the power to sell continues as before its breach, limited only by the
objects of the grant and ihe manner of sale prescribed by the act.”

Ne forfeiture having been deelared in relation to this grant, the power
of sale thereunder continues, as though no breach of condition had oc-
curred, and the parties in interest are entitled to patents as evidence
of their title as to all the lands along the constructed portion of said
road, and for indemnity lands for such as have been lost.

On Angust 15, 1887, an order was issued revoking the indemnity with-
drawals heretofore made for the benefit of the grant to the Wisconsin
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Central road, and directing the restoration of the lands within the in-
demnity limits to the public domain, and that filings an:d entries thereon
should be received after thirty days notice. An application has been
made to me in behalf of said company to suspend the said order of revo-
cation and restoration until such time as the pending selections of lieu
lands shall have been acted upon.

It is represented that the lands in question are only valuable for the
timber growing on them, and that this makes them very valuable; that
if the order of revoecation is permitted to go into effect, a large number
of persons will, under pretext of the lands being thrown open to the pub-
lic, go upon the lands covered by pending selections,and speedily denude
them of the timber for which alone said lands are of any value ; that it
would be impossible for the company to protect its interests in the
premises, otherwise than by obtainingan injunetion from the loeal courts
against every individual squatter, and this would canse an immense
amounnt of litigation and entail undue expense and trouble on the com-
pany. Inshort, itis earnestly urged that the circumstances of the case
make it an exception, and bring it within the equitable rule which grants
relief in order to avoid a multiplicity of suits, or where the injury is ir-
reparable. .

I recognize the force of these arguments and facts ; but after careful
consideration must decline to suspend the order of revocation as asked.
An early adjustment of this claim will obviate the greater part of the
injuries to the company apprehended, and certainly correct those which
may in the meantime occur. '

These matters, thus pressed upon me, were all thought of and care-
fully weighed prior to the issue of the order of revocation in relation
to this and other roads. And further consideration confirms the con-
clusion then arrived at, that it was the duty of the Department to re-
move all obstacles in the way of the settler who desires to loeate npon
- public lands within indemnity limits, to which the railroad company
has aequired no rights. Ample security is afforded for the protection
of any rights acquired by the company, whilst the opportunity is also
afforded the settler to challenge selections improperly made.

No exception has been made to the orders of revocation, in favor of
any company, except the Chicago, St. Paul, Minneapolis and Omaha
Railroad Company. The adjustment of that grant had been made bys
you, transmitted to this Department ; exceptions taken to your adjust-
ment, and argument thereon had prior to the issue of the order of revo-
cation in relation to that road. So that at the time of the issue of the
order in that case, the adjustment of its grant was under consideration
here, the Department was ready fo act, and a suspension was properly
ordered.

But in view of the strong equities presented, I direct that you will
specially advance the adjustment of this grant, and transmit lists for
approval at the earliest possible moment.
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RAILROAD GRANT—INDEMNITY ADJUSTMENT.
CHICAGO, ST. PAUL, MINNEAPOLIS & OmamHA Ry. Co.

A

» In the adjustment of this grant the right to indemnity must he recognized as extend-

* ing to losses ascertained at the time of definite location, because, under the act
of 1856, of land *‘sold or otherwise appropriated” by the United States, and under
the-act of 1864, because of land ““sold, reserved or otherwise disposed of,” er ‘“sold
or otherwise appropriated.”

Lands pre}viou‘sly granted under either the swamp grant, or the two other internal
improvement grants to the State were, if not ‘“seld” cerfainly ‘“otherwise appro-
priated ” or ‘‘reserved or otherwise disposed of,” and for all such losses which
took place prior to definite location the company is entitled to indemnity.

The foregoing conclusions are not in conflict with the provision found in each of said
acts which excludes from the operation thereof ¢“all lands reserved to the United
States by any act of Congress for the purpose of aiding in any object of internal

~* improvement or in any manuer, or for any purpose whatever."” . ‘

Such disposition of said indemnity question is also in harmony with the highest judi-
cial interpretation of similar legislation; for, although the ruling in the Barney
case involved an act granting “land”, while the graut of 1864, was of * public
land,” said grant was snpplemental to that of 1856, and expressly declared that
the additional sections were granted ‘“upon the same terms and conditions as
are contained” in the original act which used the term ‘‘land” in the granting

) clause.

Both in the title and the body of the acts under consideration the térms “land ” and
“public land ” are used interchangeably as meaning the same thing. L

The line of this road under the grant of 1856, having been definitely located, and with-
drawal made for indemnity purposes prior to the passage of the act making the
grant to the Wisconsin Central, the lands within the six and fifteen miles limits
of the first road were for all purposes ‘reserved” from the grant to the second.
The company herein is therefore entitled to the whole of the designated sections
within _t]je six miles limits and to be indemnified for losses therein out of the desig-
nated sections within the fifteen miles limits, to the exclusion of the Wisconsin
Central as fully as though the grant to it had never been made.

As to overlapping lands derived under the respective grants made by the act of 1864,
the Wisconsin Central and this company must be held as tenants in common.
There was implied anthority in the act of 1864, for the relocation of the West Wis-
consin Railway, and such new loeation made in 1864, was recognized and ap-
proved by the act of March 3, 1873, but by the second loeation all rights acquired
by the first were waived and abandoned, and no claims of said company under
the act of 1864, can conflict with those of the Omaha company derived under the-

grant of 1856, the location of 1858, and the construction of its road.

JAlthough neither the act of 1856, nor that of 1864, fixed the exact point on the St.
Croix river to which $his road should‘ be buils, it is apparent from the provisions
of both that some one point was intended and not several. It is therefore held,
that when the line of said road reached Hudson, on said river, that such point fixed
the terminus of the road, and that the grant of lands could not be increased by a
further extension of the road to another point on said river.

The actual road as located and construeted is the object and measure of the grant,
and the base of its locality ; and with the road thus fixed, lines drawn perpen-
dicular to it at each end will determine the final limits of the grant.

* The indemnity accorded to the Wisconsin Farm Mortgage Co., beyond the line con-
structed between Portage and Tomah, for losses sustained hetween said points,
should not be deduncted from the indemnity selections made by this company,

.
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Indemnity eannot be allowed for losses sustained through the erroneous certification
of lands in place to another company or for lands sold by the government after
definite location of the road. The remedy in such cares must be sought in eourt.

Secretary Lamar to Commissioner Sparks, Octoper 7, 1887.

On March 22d last you were directed to cause to be adjusted the land
grant to the Chicago, St. Paul, Minveapolis and Omaha Railway Com-
pany, in Wisconsin, and transmit for my approval proper lists of lands
selected by said company within the indemnity limits of its grant. On
August 3d you transmitted List No. 1, embracing 82,805.26 acres, which
was approved by me, and on Angust 13th returned to you.

From your said letter it appears that the acreage within
the odd numbered sections along the main line, under
both grants, amounts to ... ... ... ... L., 857, 957.53

From which are to be deducted—
The number of acres in the granted limits,heretofore

approved . .. ... 498, 605. 08
The number of acres in the granted limits yet subject
- tothe grant ... ... .. ..l .l.. PP 42,124.73
_The number of acres in the indemnity limits heretofore
Approved. - ... i 30, 632, 79
The number of acres in list No. 1, transmitted for ap-
proval and since approved by me ........: e 82, 805. 26
The losses in granted limits, for which you say no in-
demnity should beallowed........ ...l s 203, 139. 67
857, 957. 53

So that from your statement it would appear the company has re-
ceived all it is entitled to.

The 203,739.67 acres for which you hold no indemnity should be
granted are made up of several items. Of this total amount, 39,026.28
acres are deducted, because double that number of acres are within the

overlapping limits of the Bayfield branch of said road, within which
limits each company is entitled to one half only of the granted lands.
Inasmuch as the grant for the main and branch line were made by the

same act, the correctness of this deduction is.not questioned by the
company, '
- Of the balance of the amount deducted, 44,782.42 acres are on ac-

count of lands which passed to the State under the swamp land grant,
and two other acts granting lands to it for purposes of internal im-
provement—all of said grants being prior to that made to the railroad
company.

The act of Jane 3, 1856 (11 Stat., 20), granted to the State of Wis-
consin, for the purpose of aiding the constraction of this road “every
alternate section of land, designated by odd numbers, for six sections

1 width, on each side” of said road.
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It alsoprovided, if, at the time said road was definitely loeated, itshould
appear that the United States had “sold any sections, . . . . . granted
as aforesaid,” the State might select from lands of the United States,
“ nearest to the tiers of sections above specified, so much land in alter-

_nate sections as shall be equal to such lands as the United States have
sold, or otherwise appropriated,” said lands so located not to be further
than fifteen miles from the line of the road.

By act of May 5, 1864 (13 Stat., 66), there was granted to the State
in aid of this road ¢ every alternate seetion of puablic land designated
by odd numbers, for ten sections in width, on each side of said road,
deducting any and all lands that may have been granted . . . . . for the
same purpose by act of Congress of June 3, 185?5, upon the same termns

~ and conditions as are contained ” in said act of 1856.

It is further provided that if at the time of the definite location of
said road it appears that the United States have ¢“wsold, reserved, or
otherwise disposed of, any sections . . . . . granted as aforesaid,” then
selection may be made ¢ from the public lands of the United States
 mnearest to the tiers of sections above specified, of as much land in al-
ternate sections . . . . . as shall be equal to such lands as the United
States have sold or otherwise appropriated :” the lands so located not
to be further than twenty miles from the line of the road : and nq se-
lection to be made “in lieu of lands received under said grant of June
3, 1856, should any such deficiency exist.”

Both the act of 1856 and that of 1364 contained the common provis-
ion that ¢“all lands reserved to the United States by any act of Con-
gress for the purpose of aiding in any ohject of internal improvement,
or in any mauner, or for any purpose whatever,” should be excluded
from the operation of the act, except so far as may be necessary to lo-
cate the right of way through the same.

The map of definite location of the line of road, now under consider-
ation, from the St. Croix river, to Lake Superior on the north, was filed
on March 2, 1858, under the provisions of the act of 1856, bat the work
of constructing the road was not commenced until some time after the

passage of the act of 1864.

* The indemnity granted by both acts was for losses ascertained at the
time of the definite location, because, under the act of 1836, of land
¢“gold, or otherwise appropriated” by the United States; and under the
act of 1864, because of land “sold, reserved or otherwise disposed of,”
or “sold or otherwise appropriated.”

It would seem that lands which had beenh previoasly granted under
either the swamp land grant or the two other internal improvement
grants to saiil State, had been, if not ‘“sold”, certainly ¢ otherwise ap-
propriated,” or ‘“reserved or otherwise disposed of” by the United

States, and for all such losses, which had taken place prior to the defi- -

nite location of the road, the company is entitled to indemnity lands,
unless there is something else in the law to the contrary.
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It is not stated in your letter why the company is not entitled to in-
demnity for lands thus lost; but it is inferred from the language used
that you are of the opinion that the provisions in each act, which ex-
cludes from the operation thereof ¢ all lands reserved to the United
States by any act of Congress for the purpose of aiding in any object
of internal improvement, or in any manuner, or for any purpose what-
ever,” requires that you should deny to the company the indemnity
which otherwise it would be entitled to.

‘Whatever strength may have formerly been in this position was com-
pletely destroyed by the decision of the supreme court in the case of
the Winona & St. Peter R. R. Co. ». Barney, 113 U. 8., 618. _

The grant in that cask was by act of Marelr 3, 1857 (11 Stat., 195), to
the then Territory of Minnesota, to aid in the construction of certain
railroads therein, and is almost identical with that of 1856 to Wiscounsin.
It was for ¢ every alternate section of land designated by odd numbers,
for six sections in width on each side of said road,” etc. The indem-
nity clauses were the same ; providing that in case of losses, ascertained
at the time of definite location, because of any of the * granted ” sec-
tions being “sold,” then selection could be made of other lands of the
United States within the indemnity limits of an amonnt “‘equal to such

lands as the United States have sold or otherwise appropriated,” ete.
* . .« e

The act also contained the same provision as to lands reserved by Con-

gress or otherwise, for works of internal improvements or other pur-

poses.

The supreme conrt, in the case referred to, held that the proper con-
straction of the granting act was as though Congress had said, ¢ We
give to the State certain land to aid in the coustruction of railways 1y-
ing along their respective routes, provided they are not already disposed
of, or the rights of settlers have not already attached to them when the
routes.are finally determined. If at that time it be found that of the
lands designated any have been disposed of, or the rights of settlers
have attached to them, other and equivalent lands may be selected in

“ their place, within certain prescribed limits.”

In continuation the court says:

It is to no purpose to say, against this construction, that the govern-
ment could not grant what it did not owu, and therefore could not have
intended that its language should apply to lands which it had disposed
of. As already said, the whole act inust be read to reach the intention
of the law-maker. It uses,indeed, words of grant, words which pur-
port to convey what the grantor owns, and, of course, can not operate
upon lands with which the grantor had parted ; and therefore when it
afterwards provides for indemnity forlostportionsof thelands ¢ granted
as aforesaid ” it means of the lands purporting to be covered by those
terms.”

The court then reviews the case of the Railroad Company v. Baldwin
(103 U. 8.,) and thatof Leavenworth, Lawrence & Galveston R. R. ».
United States, (92 U. 8.,) and declares that neither of said cases, prop-



DECISIONS RELATING TO THE PUBLIC LANDS. 199

eriy considered, presents antagonistic views; and that if the language
in the last case must be so construed, it was mere dictum and not to be
" regarded.

This plain language of the supreme court in the Barney case seems
to be conclusive of the questions presented ; and to hold that lands, so
reserved.for works of internal improvements when found within either
granted or indemnity limits, are not to be taken under the railroad
grant; but if such lands are of the designated sections, within the

- primary or granted limits of the road, then the company is entitled to
indemnity for all such lands, so lost to the grant.

.The force of this clear exposition of the law in the Barney case is
sought to be broken by the assertion that the grants to Minunesota, then
being construed, were of the alternate odd numbered sections ¢ of
land:” whilst the grant to Wisconsin of 1864, is for the designated sec-
tions of “public land.” It is claimed that there is, or ought to be, a
distinction between the two grants, because of this want of identity
in language ; that in the Minnesota case the graut being “ of land,” it
conld be consistently held that Congress, as stated by the court, in-
tended its beneficiary should have the designated quantity, if the same
could be obtained within either the granted or indemnity limits. But
that in the other case Congress intended only to give the designated
quantity of land provided it could be found within the granted limits,
and was at the date of the grant *“ public land;” that is, free and un-
appropriated ; and that as to deficiencies in such land no indemnity was
contemplated or granted. A discussion of this question is not neces-
sary to a determination of the matters involved in this case.

By the act of 1856, entitled “An act granting public lands to the
State of Wisconsin to aid in the construction of railroads in that state,”
is granted for this road ¢ every alternate section of land, ete.;” subse-
quently the act of 1864, entitled * An act granting lands to aid-in the
construection of certain railroads in the State of Wisconsin,” was passed,
whereby was granted for the same road “every alternate section of
public land,” eté., and it is expressly stated by the terms of this last act

- that these additional sections are granted for the same purpose and “‘upon . -

the same terms and conditions as are eontained” in the original granting
act. Thus Congress makes out of the public domain an original grant
of land, and afterwards, also from identically the same public domain,
and expressly and specifically for the same purposes, and upon the same
terms and conditions, makes an enlargement of the grant; and in doing
50 employs, as it seems to me, the two terms, not as contradistinguisbed,
but as denoting the same subject matter. If there be any force in the:
argument that the two terms in question have, as used by Congress in
other places, a difference of meaning, it seems evident that in the title
and all through these acts they are both interchangeably employed. So .
far as this case is concerned, therefore, the arguments and inferences
based upon such differences of meaning have no application.
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But independent of the foregoing, the grants under which the Omaha
Company claims have been the subject of judicial constractien. The
matter was before the United States circuit court in Wisconsin in 1879,
" in the case of the Madison and Portage R. R. Company ». the State et
al. Mr. Justice Harlan, of the U. 8. supreme court, delivering the opin-
ion in that case, said: :

Some question has been made as to the precise extent of the grant
under the two acts of Congress, We understand thatit covers six see-
tions in width on each side of the line, in the one case, and ten sections
in the other, of lands in place as they ex1sted on the ground, so that if
any of these sections were fractional, or, from any caunse, were not full
sections, the State could not make up the deﬁuency from lands in the
indemnity limits, because as to the lands in place the act operates by
specific description; bat, when there was not land in place to meet the
call of the grants, whether the deficiency was more or less, it was compe-
tent to supply it by sections from the indemnity limits.

It seems here is a judicial construetion which leaves no further room
for discussion. When questious relating to the construction of these
grants were passed upon by your office, in respect to the claim of the
Wisconsin Farm Mortgage Company, you declived to adopt the views of
Mr. Justice Harlau, as stated. When the case of the Mortgage Com-
pany came before this Department on appeal, your action was reversed,
and it was said, as to Judge Harlaw’s decision (5 L. D., 92):

Whether binding upon the Department or not, in the sense you refer
to, it is a decision of very high and persuasive authority. If the ques-
tion were one of doubt, the safer rule of administrative action would
lead me to accept it as authoritative in the conduct of executive busi-
ness, and to adhere to the practice heretofore and for so many years
enforced. But in my view the case is free from doubt, and the decision.
of said court rests upon sound and well established legal principles.

When the matter of this grant came before this Department again (5
L. D. 511) the decision in the case of the Mortgage Company was re-
ferred to and approved, and you were directed to adjust the grant of
the Omaha Company in accordance therewith, I see no reason for
changing the views then reiterate:d.

I therefore reverse your action as to the denial of mdemmty for the

4,782.42 acres, covered by the swamp land grant and internal improve-
ments acts. v

The next item to be considered is the deduction of 56,619.84 acres on
account of the overlapping limits of the Wiscounsin Central Railroad.
The conflicting limits here alluded to are presumed to be along the main
line of the Omaha road where it encounters the line of location of the
Wiscousin Central, between Bayfield and the west end of Lake Supe-
rior, and which portion of road has not yet been built by the last named
company.

It is stated by counsel for the Omaha Company that no claim is made
by the Wiscousin Central to the lands thus found to be in the conflict-
ing limits; and as evidence of this fact reference is made to a formal
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relinquishment thereto, by the Central Company, on file in your office.
No mention is made of this relinguishment in your letter, but I have
inspected the same and find it to be a surrender and waiver, in favor
of the Omaha Company, on the part of the Central Company ¢ of its
right of whatsoever nature to claim or select any lands, Iying within
the overlapping limits ” of the two roads under the grant to the State,
and which lands are seewmingly described with much particularity.

Inasmuch' as the Central Company lhas not earned the lands along
this part of its line by construction of its road, the assignment is of
little value, in the present aspect of the case, as the right to the lands
in the conflicting limits is one in which the interests of the government
are more deeply involved than those of that company.

It is, however, claimed on the part of the Omaha Company that you
erred in making said deduetion, because said eompany having definitely
located the line of its road prior to 1858, and withdrawal having been
made of the indemnity limits for the purposes of the grant of 1856, at
the time of the passage of the act of May 5, 1864, making the grant to
the Wisconsin Central, the lands within said six and fifteen miles limits
were ¢ reserved ? from the operation of the later grant, and that com-

“pany has noright to come within those limits for the purpose of gratify-
ing any portion of its grant. I think this position well taken, and that
it can not Le successfully assailed, either on principle or authority.

Section six of the act of 1864, under which the grant to the Wiscon-
sin Central is made, as befure stated, declares that any and all lands
reserved, ete., by act of Congress, or in any manner, for works of in-
ternal improvements, or for any purpose whatever, ‘“are lhereby re-
served and excluded from the operation of this act,” and by the grant-
ing sections the right to indemnity for such lands—¢ reserved or other-
wise disposed of »—is given.

The rule that lands reserved, or otherwise disposed of, are not to be .
considered as ineluded in a subsequenr grant by Congress, is as old as
the land system itself; and is too firmly settled through a long line of
decisions by the supreme court to permit of any guestion at this late
day, and it would be a waste of time to quote authorities to sustain an
assertion that ought not to b: questioned, But the case of Wolcott ».
Des Moines Company (5 Wall., 681) is so apposite to the one. now under
consideration that particular reference to it may be excusable.

In 1846 Congress made a grant of land to the State of Iowa for the
purpose of aiding in the improvement of the Des Moines river, ¢ from
its mouth to Raccoon Fork,” the lands granted.were to bé taken ““in a

- strip five miles in width on each side of said river.,” A question arose
whether this grant embraced lands along the whole length of the river
or only up to the point where Raccoon Fork flowed into it. Pending
this discussion the Land Department ordered a withdrawal from sale of
the designated sections, both above and below Raccoon Fork. Sub-
sequently, the question of the proper construction of tlle grant came
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before the supreme court in the case of the Dubuque and Pacific Rail-
road v». Litehfield, 23 How. 63, and that tribunal held the grant did not
extend above Raccoon Fork.

In the mean time, and in 1856, Congress made another grant of land
to the State of Iowa for the purpose of aiding in the construnetion of
certain railroads; and the granting act contained the same proviso, as
hereinbefore quoted, as to lands ‘reserved” by Congress or other-
wise for works of internal improvements, etc., being excepted from the
operation of the grant. One of the roads under the grant to Jowa was
located through the lands above Raccoon Fork, theretofore withdrawn
for the benefit of the river grant; and the question in the Wolcott case
was whether the lands within the former withdrawal could pass under
the railroad grant, or whether they were excluded as ¢ reserved ” lands
under the proviso.- Thecourt held,in effect, that inasmuch as the river
grant had been decided not to extend above Raccoon Fork, the railroad
company would have been entitled to the lands in question had it not
been for the withdrawal made under the wrongful supposition they
were embraced in the river grant, but that said withdrawal was such a
“reservation” as, under the proviso of the railroad act, excepted the
land from that grant.

Since this decision was announced in 1866, the court has specially re-
affirmed it in some half dozen or more cases, in which the question was
presented under different aspects. Besides, the same case and the doc-
trines therein enunciated have been incidentally affirmed in innumera-
ble other cases, and I find nothing in conflict therewith.

I must therefore hold that the lands within the fifteen miles limits of
the withdrawal under the act of 1856 were “ reserved” from the grant
under the act of 1864 in favor of the Wisconsin Central Company, and
that the Owmaha Company is entitled to the whole of the designated
sections within the six miles limits, and to be indemnified for losses
therein out of the designated sections within the fifteen wiles limits, to
the exclusion of the other company, as fully as though the ‘grant to it
had never been made.

The same act of 1864, which made the grant of ten sections in width
to the Central Company, also made a like grant for the benefit of the
road now owned by the Omaha Company; the effect of which grant
to the Iast company, it is now claimed, was an enlargement, to the ex-
- tent of four sections, of the original grant of 1856; that the title of
said company to the enlarged quantity must be considered as taking
effect, equally with the title to the less quantity, as of the date of the
first act, both as to the United States and the Wisconsin Central Com-
pany ; and cousequently that any claims the latter company may have
to lands within the ten or twenty miles limits of the grant of 1864
maust be in snbordination to the prior rights of the Omaha Company to
lands within the same limits, which by virtue of the definite location of
its road, followed by construction, took effect as of the date of the act
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of 1856. The cases of the Missouri Kansas and Texas Ry Co. v». Kan-
sas Pacific Ry. Co. (97 U, 8. 491) and of the United States v. Burling-
ton and Missonri R. R. Co. (95 U. 8. 333) are relied upon to sustain this
position.

I can not concur in this view. The original grant of 1856, under
which the Omaha Company now claims, was of the designated six sec-
tions, and of indemnity to be taken within fifteen miles, to aid in the
" construction of a continuous railroad from Madison or Columbus, west-
ward, via Portage, to the St. Croix river, thence northerly to the west
end of Lake Superior and to Bayfield. The act of 1864 broke the con-
tinuity of the roa’l provided for in the former act, and granted the alter-
nate odd numbered sections of land, for ten sections in width, with in-
demnity limits of twenty miles, to aid in the construction of a road from
- the 8t. Croix river to the west end of Lake Superior, with a branch to
Bayfield ; and in section two made a similar graut in aid of a road from
Tomah to the St. Croix river, both grants stated to be upon the same
terms and conditions as were contained in the said act of 1856, provided
that no indemnity lands were to be selected uuder the act of 1861 in
lieu of lands received under the act of 1856. And the third section of
the act of 1864 made for the first time the grant of lands for the road
now known as the Wisconsin Central. Now, the grant here was en-
tirely different from that which was being considered by the supreme
court in the cited eases in 97 and 98 U. S. Reports, supra. In those
cases the act of July 2, 1864, amending the act of 1862 (12 Stat., 489),
was Dbeing considered. The act of 1862 to aid in the construction of a
railroad from the Missouri river to the Pacific Ocean made a grant of
five alternate odd numbered sections per mile, to- be taken within the
limits of ten miles on each side of the road. The act of 1862 was
amended by the act of 1864, ¢ by striking out the word ¢ five,” where the -

same oceurs . . . . . and inserting in lien thereof ¢ ten’; and by
striking out the word “ten’ where the same occurs and inserting in liew
thereof the word ‘twenty’.” And the supreme court said in the case in

United States . Burlington & Missouri R. R. Co., supra -

Now the enlargement of the grant by the act of 1864 is not made
by words of a new aud additional grant, but simply by

a,lteung the number of sections granted and the distance from the road
 within which they are to be taken. The numbers in the first act, says
the amendment, shall be stricken out and larger numbers substituted,
80 that the act of 1862 must thenceforth be read, at least as azainst the
government and parties claiming under concurrentorsubsequent grants,
as though the larger number had been originally inserted in it. The
Burlington and Missouri Railioad Company received its grant from the
same act which deelared that the act of 1862 in its grant to the Union
Pacifie should be thus read: it must therefore take its rights to the land -
subject to the claim of that company.

. If the Wisconsin act of 1864 had amended the act of 1856 by provid-
Ing that ¢ six” should read “ten?” and ¢ fifteen?” “twenty”, the case -
would be exactly like those arising under the Unien Pacific act, and
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the contention of the Omaba Company would be sustained. But inas-
much as the act of 1864 does not thus amend the act of 1856, while in
effect increasing the grant thereunder, I must hold as to the overlap-
ping lands, derived under the respective grants, made by the act of
1864, the different companies must be regarded as tenants in common-

The next question to be considered is in relation to the deduction of
35,973.72 acres, made by you, because of the overlapping limits of the
‘West Wisconsin Railroad Company.

As just stated, the act of 1856 made a grant of lands to the State to
aid in the construction of one continuous road from Madison or Colum-
bus, northwestwardly *¢to the St. Croix River or Lake, between town-
ships twenty-five and thirty-one, and from thence to the west end of
Lake Superior,” etc. The grant was accepted by the State and the
" right to build the entire road and receive the benefits of the grant was
conferred upon the Milwaukee and La Crosse Railroad Company in Oc-
tober of the same year. In March, 1857, with consent of the State, the
right to build that portion of the road running northward from the St.
Croix river to Lake Superior, together with the benefits of the grant,
was transferred to the St. Croix and Lake Superior Railroad Company.
This part of the road, after several transfers, finally passed into the
hands of the Omaba Company, and the other portion of the road from
Madison to the St. Croix river, after more numerous transfers, finally
passed into the hands of the West Wisconsin Company.

The maps of the definite location of the entire line from Madison to
the St. Croix River, and thence to Lake Superior, were filed at different
times prior to July 17, 1838, but no part of the road was constructed
prior to the passage of the act of May 5, 1864, except sixty-one miles
between Portage and Tomah,

From the map showing the definite locations, transmitted with your
letter, it appears that the road approacling the St. Croix River from
Madison met the road from Lake Superior at River Falls, a point about
seven miles east of the river ; asingleline wasthen continued in a south-
westerly course to Prescott on the St. Croix River, in township twenty-
six. The line of road to Lake Superior was located from River Falls
northwesterly to Hudson, on the St. Croix River in township twenty-
nine ; and thence northerly to Lake Superior. Thus, by the map of
‘deﬁmte location the road went to two points on the St. Oroix river, but
both within the preseribed limits.

The Omaha Company has constructed its road between Lake Superior
and Hudson, and from the last point south and easterly to River Falls,
a distance of about t-n miles, but has not built to Prescott.

A few months after the passage of the act of 1864 the line of the West
Wisconsin road was located anew. The former line to River Falls and
Prescott was ignored and a more direct line, further to the north, was
adopted between Tomah and Hudson, the latter being the terminus on
the St. Croix river. On this line the West Wisconsin Company con-
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structed its road; and it is understood that it is because of the lapping
limits thus brought about—by the location of the Omaha Company in
1857 and that of the West Wisconsin in 186i—that the deduction of
35,973.72 acres is made by you.
When the line of a land grant railroad has once been definitely fixed
by the filing and aceeptance of its map, there is no authority to change
that location except the legislative ; and in the absence of a legislative
sanction the action of the land authorities in allowing or recognizing
such change can neither conter nor take away rights
In the case of the West Wisconsin there was an implied right con-
ferred by the act of 1864 to make a new location thereunder. Bub
whether sneh right was given by that act or not, it is unnecessary to
discuss ; inasmuch as such new location was made in 1864, and subse-
quently recognized and approved by Congress in the, act of March 3,
1873 (17 Stat., 634). .This act recites that, whereas the Commissioner
‘of the General Land Office had neglected to withdraw from market the
lands embraced in the grant for a road from Tomah to Hudson, ¢ as
soon as the West Wisconsin Railway Company had finally located its
road and filed the map of such location,” whereby the company had lost -
lands along said line, it shall be entitled to take indemnity therefor
“from the vacant odd numbered sections from the southeastern part or
portion of the indemnity limits of the former grant for the branch roads
from said city of Hudson to Lake Superior.” Now here is a clear rec-
ognition and approval of the new location of the road from Tomah to
Hudsen by the West Wisconsin under the act of 1864, Congress provid-
ing indemnity for losses under the new location to be taken within the
withdrawn limits of ¢ the former grant.”
It being thus apparent thab the second loeation of the road had the
sanction of Congress, it follows as a matter of course that the former
location was revoked in contemplation of law; and that all claim there-
under and the grant which authorized it, was abandoned by the West
Wisconsin Company and thereafter ceased to exist; and the only rights
" _that company can now have in the premises must be held to have been
derived from the act of 1864 alone, and the new location therennder.
Rights under this' act can not conflict with those derived by the Omaha
Company under the grant of 1856, the location of 1838, followed, as it
was, by construction of its road. So tha$ in adjusting this portion of
the grant, you have erred in making said deduction ; and you will fol-

" low the rule herein laid down as to the'conflicting limits of the Wis-
consin Central road with that of the Omaha Company in the further
adjustment which you are directed to make.

This suggests the inquiry as to what is the terminus of the Omaha
Company on the 8&. Oroix River? That company insists that under its
map of 1858 its rouie was definitely fixed so0 as to go to both Hudson
and Prescott—npoints fifteen to twenty miles apart on the river; whilst.
you, by the map transmitted, fix the terminus at the city of Hudson.-
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Neither the act of 1856 nor that of 1864 fixed the exact point on the
river to which the road should be built; ‘that of 1836 said, “to the St.
Croix river * * * between townships twenty-five and thirty-one;?”
that of 1864 said, *“from apoint on the St. Croix river * * * between
townships twenty-five and thirty-one, to the west end of Liake Superior,”
ete. It is apparent from this that some one point was intended within
said limits and not several., The company says it is true its map carried
the line to two points, but that Prescott, the furthest point, is its proper
terminus. In this view I do not concur. . In the first place, the com-
pany itself ] by its own act has shown that it considers Hudson the
proper terminus on the river, inasmuch as after this loug lapse of years
it has not constructed the road to Prescott, the other point. It is true
it has constructed seven oreight miles of road beyond Hudson to River
Falls, but thatisin a direction away from Prescott, rather than towards
it, and by no means indicative of a parpose to build a road to the latter
place. Besides, having constructed the road to Hudson, a point on the
St. Croix river, it is not competent for it to obtain land under its grant
to any point further below on said river. This view issustained by the
ruling of this Department in the matter of the Atlantic and Pacifie
Railroad Company (4 L. D., 453)., That company was authorized to

build a road from the Missouri river to the Colorado river; *thence by - -

the most practicable and eligible route to the Pacific.” It filed a map
of definite location, carrying the road to San Buenaventura on the
_ Pacific Ocean, and at the same time a similar map carrying it thence to
San Francisco, three hundred and eighty miles further north on the
Pacific. Withdrawals were made under these maps.

Bot this Department held that while the act authorized the company
to select its route to the Pacific, yet when the Pacific was reached at
San Buenaventura the terminus was found, and it was out of the power
of the Land Department, by aceepting the map of definite location be-
yond that point, to extend the road further than the terminus fixed by
law and thereby increase the grant of lands. Hence, the withdrawal
made beyond San Buenaventura was revoked, as having Dbeen made
without authority, and the lands therein ordered to be restored to the
public domain. I think the two cases are alike, and should be dealt
with in the same way.

A further reason is that Congress itself has given a legislative inter-
pretation to the grant, which fixes the city of Hudson as the southern
terminus of the road of the Omaha Company in Wisconsin, In the act
of March 3, 1873, before quoted, it will be noted that Congress gave to
the West Wisconsin Company the right to take indemnity for certain
losses within the limits of the former grant for the branch roads “from
the said city of Hudson to Lake Superior.” Here Congress plainly and
unequivocally recognizes Hudson as the southern and Lake Superior as
the northern terminus of the grant. As I do not think the question
admits of a doubt, I approve of the location of the southern terminus
at Hudson as fixed by you.
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I+ is observéd that in the map transmitted, and by which you have
made the present adjustment of the grant to the Omaha Company, you
have changed the northern terminal lines of said road at Lake Superior.
By the map of definite location filed in 1858 this terminal line was &
due east and west course; by the new map the terminal line runs
nearly a southwest and northeast course. The effect of this change,
counsel for the company states, is to throw outside of the limits of the
_road 4,873.79 acres of land on the west 'side of the road and include as
much of the waters of Lake Superior on the northeast. It is also stated
that the landsnow thrown outside by this change were nearly, if not .
all, certified to the State many years ago.

~You do not specially refer to this change of the termuml limits in
your letter, but you state therein that the map and the adjustment were
made in accordance with the principles announced in the departimental
decision in the matter of the Northern Pacific terminal limits (5 L. D.,
459) and in the case of Leander Scott ». Kansas Pacific Railway Com-
pany (ib., 468).

“ = T think you have misapprehended both of those decisions, if they have
"led you to the adoption:of the terminal line of your map. In the case
of the Northern Pacific, the ‘Acting Com missioner had directed that the
_ ‘general course of the whole length of the line of the road from Spokane

" Falls to WallulaJunction—a distance of one hundred and ninety miles—
should be adopted and a line drawn at right angles therewith for the
terminal line at that point., The decision held this to be error, and ap-
proved of the revocation of the action of the Acting Commissioner, and
the opinion was expressed that the general course of the lasttwenty-five
- miles should have been taken and a line drawn at right angles thereto,

"1t should be observed, however, that here the Department was not

passing upon the adjustment of “ terminal” lines in the sense that they
- are applicable to the end or extremity of the road. Wallula Junction
was nob the end of the Northern Pacific road ; it was a point to which
the road had been constructed on the way to Puget Sound, the termi-
nus or extreme end to which its charter authorized it to go. And this
Departme@t held in adjusting the terminal line at the point to which
the road was constructed, the rule of adjustment, for the purpose of
issuing patents, during the construction of the road, prescribed by
the fourth section of the granting act, should be followed, and the termi-
nal lines at the end of construction “ should be run at right angles to
the general course of the last twenty-five miles of the road.” This was
exactly in harmony with the provisions of the statute. +
- In the Scott case, the principles upon which railroad grants should
“be adjusted were most carefully considered. And though the question,
on which that case came before the Department, related more particu-
larly to the 1ateral limits of the road, the principles therein declared are
such that they should settle all questions as to the adjustment of both
lateral and terminal limits in the sense that the last expression is appli-
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cable to the end of aroad. It makes the actual road, as located and
made, the object and measure of the grant, and the base of its locality ;
-and says that none other must be adopted. With the road thus clearly
fixed, lines drawn “perpendicalar to it at eachend,”as was said in United
States v. Burlington Railroad Company, 98 U. 8., 340, will determine the
final limits without mistake or difficulty. This course you have not fol-
lowed, but have improperly fixed the said lines in accordance with the
general direction of the last twenty miles of the road. And in doing
this you have changed the limits as adopted and fixed by the map of
definite location thirty years ago. This should unot bé, and you will
therefore readjust the grant in accordance with the former terminal
lines. '

The next item to which objection is made is the dednction of 23,015.38
acres, because of lands approved to the Wisconsin Farm Mortgage Com-
pany, under the act of 1856. You say this deduection is made because
the act of 1864 expressly prohibits the selection of lands in lieu of lands
received under the provisions of the act of 185G. The provision of the
act of 1864 referred to is that no « Selection or location be made in lien
of lands received under the said grant of June 3, 1856, but such selec-
tion or location may be made . . . . . to supply any deficiency
under said grant of June 3, 1856, should any such deficiency exist.”

The history of the Wisconsin Farm Mortgage Company and of its
claim, is to be found in, 5§ L. D., 81, where its right to the lands here
referred to was passed upon. That case shows that sixty one miles of
the road between Portage and Tomah, were constructed under the act
of 1856, and prior to the passage of the act of 1864 ; thas the Mortgage
Company became entitled to the portion of the land grant thus earned,
and that there not being sufficient land in either granted or indemnity
limits, opposite the constructed piece of road to satisfy its elaim, it was
allowed to select from the indemnity limits north of the St. Croix river.

It seems to me that the Omaha Company has not sought to make se-
lections in lien of lands which passed to the Mortgage Company, or the
State, under the grant of 1856 ; but has only made selections for lands
which it had earned, and was not able to find in place. That in thus
seeking to satisfy its grant in the mode pointed out by law, the Omaha
Company should have its indemnity selections cut down, because the
State theretofore made other indemnity selections under the same grant,
for the Mortgage Company, in the same indemnity limits, and for an-
other portion of the road, is an entire misapprehension and a perver-
sion of the proviso referred to. I therefore reverse your action on this
point. )

You have also deducted from the amount claimed by the Omaha
Company, 3,398.57 acres, on account of lands erroneously approved to
the Bayfield branch of said road; and the amount of 883.46 on account
of lands similarly certified to the West Wisconsin Company.
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I assume the lands included in these two deductions, were lands in

- place, wrongly certified as above, since the definite location of the road

of the Omaha Company. This being so, it is an unfortunate condition
of affairs for that company, since there is no law which contemplates
the allowance of indemnity for such a wrong. The remedy for the
wrong must be obtained through the courts., The certifying, approv-
ing, or patenting of lands, within the granted lines of one road to an-
other company, being entirely without authority of law, gave no title
to the litter company, and such action would be set aside by the courts
of the United States. I must therefore approve your action in relation
to these two déductions. But I may suggest that, inasmuch as the
Omaha Company owns the Bayfield branch, and, I am informed, also
the West Wisconsin road, the error may be rectified by a reconveyance
to the United States of the lands erroneously certified, when the Omaha
Company could obtain its rights.

The last deduction in your statement, is of forty acres, on account of
land sold by the United States subsequent to definite location of the
Omaha road. This is another wrong, for which the act does not au-
thorize -the allowing of indemnity and therefore it was your duty fo
make the deduction. I see no means of righting the wrong, except
through an appeal to the courts, if by use of the word ¢ sales” in rela-
tion to this item you mean that said tract was sold at private entry.
But if you mean it was purchased under the pre emption law, under
the commutation clause of the homestead law, or under the second sec-
tion of the act of June 15, 1880, ("L Stat., 237), then 1ndemmty counld
be allowed the company under the prov1s1ons of the act of June 22,
1874, (18 Stat., 194).

I have thus passed upon all the deductions made by you from the
claim of the company, and direct that you will at once readjust its .
grant in accordance with the views herein expressed.

In so far as the rulings herein are applicable to the Bayfield branch,
it is intended you shall follow them in the adjustment thereof, which
you will make at the same time as that of the main line.

RAILROAD GRANT—LOCATION AND CONSTRUCTION—INDEMNITY.

CHICACO, ST. PAUL, MINNEAPOLIS & OMAHA Ry. Co. (BAYFIELD
BRANCH.)

Deviations in the construction of the road from the line of definite location, rendered
necessary to avoid engineering obstacles or remedy defects in the original loca-
tion, not destroying the identity of the road constructed with the one located, and
confined within the limits of the grant, will not defeat the right of the company
to the lands conferred by the grant.

The first section of the act of May 5, 1864, provides for the selection of indemnuity in
lieu of such lands as are found at definite location to be reserved, and, under such
provision, lands within an Indian reservation at date of deﬁnlte location consti-
tute a proper basis for indemnity.

3269—voL 6——14
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The sixth seetion of said act must be construed to mean that ¢ reserved” lands can-
not be taken either for granted or indemnity purposes, or their status in any way
affected by anything in the act ; and further that said section in no way conflicts |
with the first section which allows indemnity for all ¢ reserved” lands.

Secretary Lamar to Commissioner Sparks, October 7, 1887,

. T have considered the matter of the adjustment of the Bayfield Branch

of the Chicago, St. Panl, Minneapolis and Omaha Railroad, as diselosed
by your letter of September 12, 1887.

With two exceptions, all of the matters contained in said letter have
been passed upou by me, in the matter of the adjustment of the grant
along the main line of said road; and you will follow in the adjustinent
of the Branch line the principles deeclared and instructions given in my
said deecision of even date herewith.

One of the exceptions is referred to in your letter and is stated fo be
the failure of the company to construct its road upon the line of definite
location. You mention one such deviation in towns 44 and 45 N,, range
7 W., of at least three miles; another in towns 45 and 46 N,, range 6
'W., of about four miles, and another, commencing in town 47 N., range .
6 W., diverging in a northeasterly direction to Lake Superior in town
48 N., range 5 W., thence along the lake shore to Bayfield in town 50
N., a distance of fifteen or twenty miles, * the two lines for the greater
portion of the distance being about eight miles” apart; and you say,
¢ In my opinion these deflections are fatal to the company’s claim for
lands opposite the portions of the road where the deflections occur.”

When the line of a land grant railroad is onee definitely located by
the filing with and acceptance of its map by the Land Department,
neither the company, the Department, nor both together, can change
the line of the road as thus located, and it must be constructed in ac-
cordance therewith, unless Congress authorizes a change. Van Wyek
v. Knevals, 106 U. S., 366; Central Pacific R. R. Co., 5 L. D., 66L.
Whilst the law has adopted this role, every deflection or deviation from
the exact line of the map is not to be regarded as a change of route
to the extent of being an unfixing of that which had been ¢ definitely
fized.” '

In the case just referred to in 106 U. 8., one of the grounds on which
the right of the railroad company to the lands in controversy was
sought to be defeated was, ¢ that after filing its map with the Secretary
of the Interior, it changed for partof the distance the route of the road.”
The deflection complained of was from one to three miles for seventy-
five miles, In relation to this the court says:

As to the alleged deviation of the road constructed from the route
laid down in the map, admitting such to be the fact, the defendant is
in no position to complain of it. The lands are within the required
limits, whether that be measured from one line or the other. A devia.

tion of the route without the consent of Congress, so as to take the road
beyond the granted limits, might, perhaps, raise the question whether



b ' Co " .
DECISIONS RELATING TO THE PUBLIC LANDS. 231

the grant was not abandoned ; but no such question is presented. The
deviation within the limits of the granted lands in no way infringed
upon any rights of the defendant.

From the foregoing extract, it is a pparent that the supreme court did
not regard a deviation in the construction of the road from the line
marked on the map as a matter which required the consent of Con-
gress, so long as such deviation or deﬂectlon did not “take the road
beyond the granted limits.” In the preseub case.the deflection is no-
where over eight miles from the line of location, whilst the granted
limits are ten miles on each side thereof.

. The case of Van Wyck ». Knevals, supra, was decided ab the October
term, 1882, of the supreme court; but prior to that time this Depart-
ment had made substantially the same ruling in certainly three cases.

The first of these cases arose under the act of May 12, 1864 (13 Stat.,
72), making a grant of lands to Iowa, for the benefit of the MeGregor
Western Railroad Company. The road as constructed deviated from
one to five miles from the line of definite location, but did not go outside
the granted limits. - The matter was referred by this Department to the
Attorney General, whd, on February 2, 1880, gave his 6pinion'(16 Ops.
Atty. Gen., 457),in which he held substantially that, in order to entitle
" the State to the benefit of the lands granted, it is necessary that the
road should be constructed according to the line of definite location.
If a different road be constructed than that definitely located, the State
would be entitled to nothing under its grant. Buot whether the road
as econstructed is or is not the road as definitely located, it was held, is
a question for the Interior Department to determine, and was one
largely within the discretion of the Secretary. On this point the opin-
ion eontinues—

Some deflections must in many cases be.expected from the line of the
road as definitely located ; but it is for the Department to determine
whether or not these make of it a different road, or whether there is
substantial compliance with the line of definite location. In the exer-
cise of this diseretion it is impossible to lay down any legal rules which
could governallcases. . . . . Iwould suggestthat, 1t the deflections
. be in their character immaterial—if they were made tor the purpose of
avoiding engineering obstacles, which eould not otherwise be avoided
without exaggerated expense, or to remedy defects in the original loca-
tion—that such deflections would not destroy the identity of the road
constructed with the road of definite location.

- In s‘mdjusting the grant, he held that it must be done in accordance
with the line of definite location, and not that of construction.

Concurring in the views of the Attorney General, Secretary Schurz
investigated the facts in conmeetion with said deflections, and found
that. the line of definite location had been hastily surveyed in mid-
winter, upon the imperative demand of the Land Office for the imme-
diate filing of a map; that in the haste and with the ground covered '
by snow it was impossible to select the best route; that a deflection
was made in order to find a better crossing of the fork of the Des
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Moines river; that another deflection was to avoid a high hill; .at
another point to avoid a long elevated range, and at another to correct
a mistake in the original survey; that the line adopted was the most
practicable and most beneficial to the community, whilst the located
road would be attended with undue expense both in construction and
operation. Finding these facts, the Secretary was of opinion—April
9, 1880— that the identity of the road is not destroyed by the devia-
tions in construction from the original line, and that the State is en-
titled to have pateats for the granted lands. (Land Office Report,
1880, 122).

On April 17 ,'1880, but a few days after the decision just cited, Secre-
tary Schurz made a similar ruling in the case of the Hastings and
- Dakota Railroad (ibid., 123). The deviations were in some places three
to four miles, and in other six to seven, and the constructed line for
some distance ran north of the Minnesota river, whilst the line of loca-
tion followed the southern bank. The facts showed that the located
line crossed a very rough country of deep gorges and ravines; ran along
bottoms where trestle work and bridging were necessary; crossed the
river where an expensive bridge would be required; and also other
bridges and embankments, which were liable to be washed out by over-
flows—all of which would entail upon the company an enormous ex-
pense, both in constructing and operating the road. On these facts, it
was held that ¢ the deviations in questiou can not justly be objected to,
or held to destroy the identity of the road,” and the lands were directed
to be certified in satisfaction of the grant.

On June 10, 1880, a similar ruling was made in the case of the St.
Paul, Minneapolis and Manitoba Railway Company, St. Vincent’s Ex-
tension (ibid., 124). The location was made for several townships
through warshes and swamps, which at the time of the survey were
dry and tbrough which the engineers then thought a road was entirely
feasible. Afterwards it was found that these swamps, for a greater
portion of the year, were usually several feet under water, and that
earth to make the necessary embankments throngh them must be hanled
a long distance. A deflection was made for a distance of nearly eighty
miles, which was at points as wide as the granted limits, and the troable
was avoided. The Secretary held that the road as constructed was
the one “contemplated by the grant and withdrawals,” and that the
deflections became necessary in order to avoid engineering obstacles,
which could not be otherwise overcome, without exaggerated expense, '
or to remedy defects in the original location”; and the State was
awarded patents for the granted land. -

The facts in the ease now being considered are in many réspects sim-
ilar to those in the recited cases. '

It appears from papers on filethat on May 29, 1856, after the passage
of the act of June 3, 1853, under which the company claims its first
grant, but before its approval by the President, the lands along the
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supposed route of the road were withdrawn, from sale and settlement,
by telegram from the land authorities, which withdrawal was subse.
quently continued by letter of June 12, 1856 ; that subsequently on
Mareh 2, 1858, the St. Croix and Lake Superior Railroad Company, on
which the State of Wisconsin had conferred that portion of the grant
between the St. Croix river and Liake Superior, presented to the Gen-
eral Land Office a map of definite location of the road from Huodson on
the St. Croix river to the west end of Lake Superior; and for the branch
line as far north as the north boundary of town 44 N,, range 7 W. This
map was not accepted, the Commissioner being of opinion that the
granting act provided for a road from the St. Croix river to the west
end of Lake Superior and thence to Bayfield. -

My predecessor, Secretary Thompson, held otherwise, and thought a
branch to Bayfield, south of Lake Superior, was authorized ; but he was
of the opinion that the point of divergence indicated for the branch
line was too far south. Application was -made, March 27, 1858, to the
Commissioner to accept the map as showing the route as far as located,
and that, until the survey to Bayfield could be completed by the com-
pany, there bt an extension of the time, along that line, set in the pub-
lic notice for restoration of the lands to sale and settlement. It was
promised the map of the completed route should be forwarded in one
hundred and twenty days. On April 1, 1858, the Governor of Wiscon-
sin was informed that the map presented could not be accepted as the
location of either main or branch line, because the logation of the latter
was not complete, ¢“a partial location can not be considered.” No re-
ply was made to the application for extension of time. Under these
circumstanees, the ecompany felt itseif compelled to make haste in its
efforts to have its maps on file prior to the time fixed for the restora-
tion of the lands to sale and settlement. The maps were filed J uly 17,
1838, accepted by the land office, and withdrawals thereunder made,
the point of divergence for the branch line being fixed some twelve
miles further north than in the first map.

In the course of time the land grant passed to the North Wisconsin
Railroad Company, and finally to the present owners of the road, the
Chieago, St. Paul, Minneapolis and Omaha Company. .
~ When construction upon the branch line was about to eommence, it
was found by a more careful examination that the line as located on the

‘map was, if not impractieable, so beset by engineering difficulties, re-
quiring such a vast outlay of mouney, both in the construction of the
road and its subsequent management, as to render it alnost unprofita-
ble to the company, and greatly to impair its nusefulness to the country
it was designed to benefit. Under these circumstances, application was
made tothe Secretary of the Interior for permission tochange the route of
said branch line further to the eastward, but Secretary Kirkwood stated
that he was not clothed with authority to allow the change of the line
of definité location of the road in advance; but that if when the road
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was constrocted, it was found that engineering difficulties had caused
a mere deflection from the located line, such action, if within proper
bounds and for proper reasons, would be approved as had been done in
similar cases, if the road constructed was found to be built in substan-
tial compliance with the granting act, and its identity had not been de-
stroyed by the deflections  The road thereafter was fully completed, and
for some years past has been in regular operation.

‘Without going at length into the details of the whole showing made
by the papers on file in the case, it is sufficient to refer to some of them.
It appears that the survey, made prior to the filing of the map of defi-
nite location, from Bayfield south to town 44, about #ifty miles, was
made within twelve days, and it is within these fifty miles the engineer-
ing difficulties are encountered. Profile and topographical maps show
that the line was located along a series of ridges, covering the country
between town 44 N, and Bayfield, which are five hundred feet above the
level of Lake Superior. )

Estimates of the engineering officers of the compavy show that to
build on the located route would require a grade of at least eighty feet
-to the mile; that much excavation and bridging would be required,
costing over one million and a half dollars; also a tunnel costing over
two millions and a half dollars; and that the estimated difference in
the two routes would be over four and « half millions of dollars. Be-
sides this, the grade of eighty feet to the mile, nearly double that of
the constructed route, would almost double the operating expenses of
the road, and be not only burdensome to it, but to the community for
whose benefit it is intended.

Under these circamstances, which are made to appear satisfactorily
to me, I am of opinion that the company is entitled to the lands con-
ferred by the grant. '

In your adjustment of the branch line you deduct 9,296.92 acres be-
cause of that amount of the Lac Court Oreille Indian Reservation found
to be within the granted limits under the act of May 5, 1864 (13 Stat.,
66) ; which Indian reservation you hold was excluded from said grant
and no indemnity should be allowed therefore.

There was no Indian reservation along the main line of said road dnd
nothing was said specially in regard to such reservation in the opinion
adjusting the grant for that line, and this subject of the Indian Reser-
vation therefore constitutes the second exeeption reterred to on the
first page hereof.

‘Whilst it is true Indian lands were not mentioned eo momine in the
other decision what was there said in relation to * reserved” lands
will apply with equal force to lands within an Indian Reservation. For
the fact that such reservation has been made does not place the lands
therein in a different category from lands otherwise reserved, disposed
of or appropriated so far as the operation of the grant-upon them is
concerned.
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The Leavenworth Lawrence and Galveston case (92 U. 8., 747) is spe-
cific in relation to this point, which was properly before it, the very .
guestion at issue being whether land in an Indian Reservation passed
under that grant. The language used in the opinion of the court is:

Every tract set apart for special uses is reserved to the government
to enable it to enforce them. There is no difference, in this respect,
whether it be appropriated for Indian or other purposes. There is an
equal obligation resting on the government to require that neither class
of reservations be diverted from the uses to which it was assigned.

This being so, there ought to be no necessity for further discussion
of the subjeet. But if there should be a doubt a careful and candid
examinatiop of the granting act of 1864 ought to remove it. The grant
is for “ every alternate section of public land designated by odd num-
bers for ten sections in width on each side of said road.” And it further
provide: “ But in case it shall appear that the United States have
when the line of said road is definitely fixed, sold, reserved or otherwise
disposed of any sectious or parts of sections granted as aforesaid ” then
the company may select as much land ¢ as shall be equal to such lands’
as the United States have sold or otherwise appropriated” ete.

Now there seems to be no room for doubt as to the meaning of this
-first section which says if, at the time of the definite location, it shall
appear that the United States have ¢ reserved” any sections then lands:
- are to be selected in lieu of the lands thus “appropriated.” This is
plain. It puts no limitation whatever upon the declaration; it does
not say that Indian Reservations are not to be regarded as lands ¢ re-
served ” by the United States ; or that indemnity shall not be granted:
for lands lost because of Indian Reservations. It simply says that for
all lands “reserved” to the United States there shall be indemnity. T-
do not see that the plain purpose and meaning of this section of the act
can be made more clear than its own language makes it.

I hold it then as beyond question that under this first section stand-’
ing alone, the company is entitled to select indemnity lands for such
within the granted limits, as are found at the date of definite location,
to be ¢“reserved”; and that the Indian lands in question were in that
category. .Is there anything in the other provisions of the act to
change or qualify this deeclaration ?

It is asserted that the sixth section does materially change the pro-
visions of the first and precludes the allowance of indemunity for lands
within the Indian Reservation. That section is copied and reads as fol-
lows: )

That any and all lands reserved to the United States by any aet of
- Congress for the purpose of aiding in any object of internal improve-
ment or in any manner or for any purpose whatsoever, and all mineral
lands be and the same are hereby reserved and excluded from the op-
eration of this act, except so far as it may be found necessary to locate .
the route of sueh railroads through such reserved lands.

The first section grants the odd numbered sections of land in place
along the road within certain limits; the sixth sectiou says, but if any
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of said sections are ¢ reserved” they are not granted. The sixth section
is therefere a limitation upon the grant; a proviso that ¢ reserved ”
lands shall not be taken. Being a proviso it must be strictly eon-
strued.

In the case of United States #. Dickson (15 Peters 141) the supreme
court throngh Mr. Justice Story says it is

the general rule of law which has always prevailed, and become con-
secrated almost as a maxim in the interpretation of Statutes, that where
the enacting clause is general inits la,nguage and objects, and a proviso
is afterwards introdaced that proviso is construed strictly and takes no
case out of the enactmg clause, and those who set up any such excep-
tion must establish it as being within the words as well as within the
reason thereof,

Applying this rule to the sixth section we find that it plainly declares
that lands reserved ¢ for any purpose whatsoever” are excluded from
the operation of the grant, and this is all. Not one word about in-
demnity ; so.that subject is certainly not within the ¢ words” of the
act.

In addition to what was said in the Barney case 113 U. 8., about this
proviso, or rather vne exactly similar in the act then being considered,
the supreme court in-the Leavenworth Lawrence and Galveston case
supra also had under consideration as said before, a section containing
the same language.

In that case lands, which were in an Indian reservation at the date
of the grant, but which had subsequently been released therefrom, were
taken as indemnity lands by the railroad company and suit was bronghty
by the United States to declare title to be in the government. The
court sustained the claim of the government and in so doing declared
that the proviso was not necessary to reserve Indian lands from the
operation of the grant, because such lands having been previously ap-
propriated or reserved, subsequent laws did not affect them. Said the
court:

That lands dedicated to the use of the Indians should upon every
prineipnle of natnral right, be carefully gunarded by the government and
saved from a possible grant, is a proposition which will command uni-
versal assent. What ought to be done has been done. The proviso
was not necessary to do it; but it serves to fix more definitely what is
granted by what is excepted.

According to the view of the court the proviso introduced no new
matter or element into the granting act, nor took anything out that
was in there before; it simply emphasized, strengthened, and made
more plain that which went before.

Now it the aet itself did all the proviso does, if, in other words there
was no necessity for the proviso, it must be apparent there is nothing
in it which was intended to conflict with or alter the granting clause
and the two must be read together in harmony, and not in discord. If
indemnity is not. to be granted for lands within an Indian reservation,
then we must bold that the proviso does conflict with and repeal pro
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tanto the first section when it says indemnity is to be allowed if it ap-
pears that any of said land has been ¢“reserved,” and hold that the
proviso carves all Indian reservations out of the indemnity provisions.
On the other hand if we read the proviso in harmony with the rest of
the act, as we are bound to do by every canon of construction, by the
authority of the Barney case and that of the last cited, and, it may be
added, by, what seems to me to be, its very plain text, we must hold
the proviso simply to mean that ¢ reserved?” lands cgnnot be taken
either for granted or indemnity purposes, or their status in any way in--
terfered with by any thing in the granting aet; and further that the
proviso in no way conflicts with the first section allowing indemnity for
all “reserved?” lands. >

Coneurring in' this harmonious reading of the whole act, I reverse
your action disallowing indemnity for lands within the Indian reserva-
tion, and direct such indemnity to be allowed ; and further, that the
grant along the branch line be readjusted in accordance with the views
herein expressed and those in the decision as to the main line.

TIMBER CULTURE ENTRY—LAND. DEVOID OF TIMBER.
JAMES SPENCER. (o <77 W 77,
9\’0 M

The preliminary affidavit required of the entryman contains the statutory definition
of the character of land subjeet to timber culture entry, and; under such defini- % 4
tion, the presence of a natural growth of timber on a section precludes entry
therein.
- Recognizing the former departmental rulings the application herein will be received,
bus in the allowance of entries hereafter the rule, as above enunciated, must be
followed

- Acting Secretary Muldrow to Commissioner Sparks, October 11, 1887,

August 1, 1884, James Spernicer presented timber culture apphcatlou
for the NE. % of Sec. 14, T. 3 8., R. 22 W,, Kirwin, Kansas, at the same
time tendering fees and commissions.

" This application was rejected by the local officers because the town-
ship plat showed timber in the section. By decision dated May 23,1885, .
your office affirmed the rejection. Appeal from this decision brings the
case here.

It is shown by the record that three-quarters of this section are en-
tirely devoid of timber. On the NW. { is a ravine where there is tim-
ber scattered over about one acre, and described by claimant as fol-
lows: .

From actual count there is about fifty scrubby elm and cottonwood
trees in said section, twenty of which average about twenty inches in
diameter, twenty of same kind that will average about twelve inches,
and about ten that will average about eight 1nches in diameter., The
tallest of said trees is not over fifty feet high.

Under the ruling of this Department, in force when the application
of Spencer was made, it should have been allowed. See the case of
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Blenkner v. Sloggy (2 L. D., 267), where the entry was allowed, although
there were on the section “about five hundred trees of natural growth,
varying in diameter from six inches to two feet or more, and cousisting
of ash,oak, elm, and some nnder-brush,” scattered over from five to eight
acres. See also Box », Ulstein (3 L. D., 143), and many others, includ-
ing the late case of Bartch ». Kennedy (id., 437), adhered to on review
March 30, 1885, where there were on the section ¢ from five to six acres
of trees of different kinds, probably 1200 in number.”

You office decision is reversed, and saidt application will be allowed
to go to record.

Now, while the application herein is allowed because made when the
departmental ruling permitted its allowance, I am clearly of opinion,
that said former ruling is entirely too liberal and is not in harmony
with the statute. The timber culture law requires the entryman before
making entry to file an affidavit setting forth, among other things, that
the section of land specified in his application is composed of prairie
lands or other lands devoid of timber. Under this statute, it can not be
reasonably contended that a section is ¢ devoid of timber” when upon it
there is a natural growth of iimber, as was the case in Blenkner v, Sloggy
and other leading cases under the former ruling. ¢ Devoid of timber”
necessarily means: ¢ Without timber”; or “destitute of timber ”; and
does not mean, what was held in the old raling, especially in the case
of Bartch v. Kennedy (supra), viz: That if the section contains a less
quantity of timmber than that required to be grown by an entryman of
one hundrad and sixty acres to entitle him to patent, at least one hun-
dred and sixty acres of it is subject to entry under the timber culture
law, .

The former ruling on this subjeet will not be allowed to prevail longer.
Timber culture entries made after the date of this decision must be
made of land, in the language of the statute, ¢ devoid of timber.” En-
tries allowed under the former ruling, in which the law in other respects
bhas been complied with, will not be affected by the ruling as herein
announced.

MINERAL LAND—PRACTICE—~SALE BEFORE FINAL CERTIFICATE.

MAGALIA GoLp Ma. Co. v. FERGUSON. -

The filing of an appeal operates asa withdrawal of a pending motion fora rehearing.

The mineral character of the land as a present fact is an essential matter of proof
where it is sought to defeat an agricultural entry upon land returned as subjec
thereto. :

Inasmuch as the final proof shows compliance with law the patent may issue, although
the land was sold before the issuance of final certificate.

Acting Secretary Muldrow to Commissioner Sparks, October 11, 1887,

I have considered the case of the Magalia Gold Mini—ng Company ».
Andrew J. Ferguson, as presented by the appeal of said company from
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the decision of your office, dated June 2, 1886, holding that the proof
fails to show that the NW. 1 of Sec. 24, T. 23 N., R. 3 E., M. D. M., is
mineral in character.

" The record shows that the township plat of survey was filed in the

loecal land office on August 2, 1869, and said tract was returned by the
surveyor general of the United States as agricultural in character. On
May 23, 1881, said Ferguson made homestead entry No. 3000, of said
tract, and on September 6, 1882, gave due notice of his intention to make
final proof on October 7th following, On September 15, 1882, said com-
pany filed in the local land office affidavits, alleging that said tract was
mineral in character, and asked that a hearing be ordered to determine
the character of the land. On the same day notice was issued to the
attorneys of said parties, requesting them to stipulate the time, place
and officer before whom the testimony shounld be taken.

On October 7, 1882, said Ferguson appeared, with his witnesses, be-
fore the officer designated in the published notice and made satisfactory
proof of compliance with the requirements of the homestead law as to
residence and cultivation of said. tract for a period of more than five
years. On October 23, 1882, by stipulation in writing November 13,

1882, was fixed for the takm g of testimony, at which time both partles
appeared and submitted their evidence.

" The local land officers considered the proof offered and decided that

the land was not shown to be mineral in character, and that the home-
stead claimant should be allowed to make final entry upon the proof
already submitted. .

On appeal, your office on Augubt 1883 affirmed the decision of the
local land officers.

?ﬁ" -On December 5, 1884, this Department (3 L. D., 234), cousidered the
e on appeal, and held that a rehearing should be had at the expense
sthe mineral claimants. * The rehearing was duly had, and the local
14nd officers again found that the evidence was not sufﬁment to set aside
the return of the surveyor general, and that the tract was agricultural
in character. On appeal,your office on June 2, 1886, held that the testi-
mony taken at both hearings shows that in November, 1832, the com-
pany was mining on the SE. 1 of Sec. 13, in said township, and within
about five hundred feet of the north line of the tract in controversy,
he lead trending southward; that since the last hearing, a period of
“three years, the lead has approached said tract in dispute for a distance
of only fifty to one hundred feet; that no mineral has been found on
said tract, and that the same is shown to be valuable for agricultural
purposes.

‘On August 9, 1886, the company filed in the local land office a motion
for a rehearing of your said office decision, dated June 2, 1886, based
upon certain affidavits filed therewith, and on the same day ﬁled an ap-
peal from said decision of your office. The filing of said appeal was in
effect a withdrawal of the motion for a rehearing. W. I'. Hawes éf al.
(5 L. D., 438). -
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It will be quite unnecessary to comment in detail upon the volumi-
nous testimony taken in the case. I concur with the findings of the
loeal land office, and of your office that the evidence does not show that
said land is mineral in character, and that the return of the surveyor
general is ineorrect. No mineral in paying quantities has been found
upon the land in question, and under the repeated decisions of this De-
partment *it must appear not that neighboring or adjoining lands are
mineral in character, or that that in dispute may hereafter by possibil-
ity develop’ minerals, in such guantity as will establish its mineral
rather than its agricultural character, buti:‘tlf%tt; as a present fact it is
mineral in character.” Cleghorn . Bird, aid cases cited therein (4 L.
D., 478); Commissioners of King Co. ». Alexander ¢t al. (5 L. D., 126).

Although the evidence fails to show that said tractis not agricultural
in character, it is shown by, the proof that said Ferguson is dead, that
prior to his death, to wit, on December 15, 1883, he sold the Aurelia
Placer Mining claim, embracing said tract to one William Gregory;
that on the same day, to wit, December 15, 1883, said Ferguson con-
veyed to William Gregory for the sum of one-thousand dollars said
NW. % of said section, and at the date of the rehearing in said case,
said Ferguson bad no interest whatever in said tract.

While it is true that the final certificate was not issued, yet the final
proof sliowed that the entr; ﬁ’an had complied with the requirements of
the homestead law, and I “sgéno reason why the final papers may not
now issue and the entry pass to patent. The decision of your office is
affirmed. )

MINING CLAIM—STATUTORY EXPENDITURE.

EMlLY LoDE.

Improvements, made outside the snrfa,ce boundaries, may be considered in detert
ing whether the law requiring thé expenditure of five hundred dollars Orf’?h
claim has been complied with, where it appears that such improvements were
made to facilitate the extraction of ore from said claim, and are not included in
improvements upon any other claim.

Acting Secretary Muldrow to Commissioner Spavks, October 11,1887, g™

I have considered the appeal of the American Antimony Compa}gf"._
from the decision of your office dated February 1, 1886, holding that t4g
evidence of improvements upon the Emily Lode claim, mmeml entt®
No. 986 is insufficient.

The record shows that said entry was made at the Salt Lake land
office, in the Territory of Utah, on Deceniber 27, 1833. On February 1,
1884, your office examined the papers of said entry, and, among other
things, advised the local land officers that the improvements certified
by the surveyor general upon said claim, consist of ¢ an open cut twenty
feet by six feet, a trail three fourths of a mile in length, a road one mile
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long, and a cabin worth seventy five dollars”; that no itemized state-
ment of the value of said improvements, except as to the cabin, was
given ; that it was not shown what portions of the tract and road were
upon said claim ; that no eredit could be given for any part of said trail
and road which lie outside of the exterior boundaries of said claim; and
that anew certificate of thesurveyor general must befurnished, showing
the location and value of each improvement made upon said claim, and
also stating in what way the trail and road upon the claim were used for
its improvement, and for what purpose the cabin was used.

On May 13, 1886, the local land officers transmitted a new certificate
of the surveyor general, dated April 5, 1886, with a reguest of the at-
torney of said company, asking a reconsideration of said decision, and
in case your office declined to revoke its said decision, that said motion
be considered an appeal from said decision to this Department on the
grounds stated in the motion. On June 14, 1886, your office refused to .
reconsider its said decision, and transmitted the papers to this Depart-
ment.

The second certificate of the surveyor general states that:

The labor done and improvements made on the Emily lode Lot No.
42 . . . by the claimants or their grantors, exceeds five hun-
dred dolhrs in value, which improvements . . . . consistofan
open cut at the said Emily discovery, 20 feet by 16 feet five feet deep,
worth not less than $250.00; a trail three fourths of a mile in length,
worth 875.00, a good wagon road one mile long, worth $250.00, and alog
cabin worth $75.00. The above cut was made in rock to facilitate the ex-
tracting of the ore. The trailand road was built to carry the ores from the

~¢laim to the company ’s sinelter, located ou the Albion Mill site and is
not included in any iimprovemeuts upon any of the other claims belong-

-« ing to the claimants. ‘The said trail and road ruu from the discovery

of the Emilv Lode in a northerly direction, and only a small portmu
aotually lies within the surtace boundaries of said Emily Lode, but was
uséd for the development of the same. The eabin was built to accom-
n'odate the miners working upon the claim.

v The sole question presented by the appeal is, can the improvements
. made outside of the surface boundaries of the claim as shown by said
certificate, be considered as a part of the five hundred dollars required
to be expended upon the claim ?

It is insisted by the appellant that your said office demswn adverse to
sthe claim of the company is erroneous, and as aunthority, in support of its
gontention, are cited the cases of Smelting Company v. Kemp (104 U.
S., 636) and Jackson ». Roby (109 U. 8., 440). Section 2325 Revised
Statutes, provides, that the claimant at the time of filing his applica-
tion, or ‘at any time thereafter, within the sixty days of publication,
“shall file with the register a certificate of the United States surveyor
general, that five hundred dollars worth of labor has been expended, or
improvements made upon the claim by himself or grantors; thatthe
plat is correct, with such further description by such reference to natural
objects or permanent monuments, as shall identify the claim, and fur-
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nish an accurate description fo be incorporated in the patent,” This
provision is substantially embodied in paragraph 37 of the mining regu-
lations approved September 23, 1882.

In the case of the Smelting boxnpany v. Kemp (supm), the supreme
court of the United States considered the question of expenditures be-
fore the issuance of a patent and held that: '

Laborand improvements within the meaning of the Statute are deemed
to have been had on a mining elaim whether it consists of one location
or several, when the labor is performed or the improvements are made
for its development, that is, to facilitate the extraction of the metals it
may countain, though in fact such labor and improvements may be on
ground which originally constituted only one of the locations, as in sink-
ing a shaft, or be at a distance from the claim itself, as where the labor
is performed for the turning of a stream, or the introduction of water,
or where the improvement consists in the construction of a flume to
carry off the debris or waste material.

Subsequently in the case of J ackson v. Roby (supra), the court quoted
the above paragraph and said ¢ the contention of the plaintiff was made
upon a singular misapprehension of the meaning of the act of Congress,
where work or expenditure on one of several ¢laims had in common, is
allowed in place of the required expenditure on the claims separately.
In such case, the work or expenditure must be for fthe purpose of de-
veloping the c¢laim.”

In the case of Kramer . Settle (1 Idaho), the court held that «“work
done outside of a mining claim and with direct reference to the claim, may
be considered as work done on the claim,” but that ¢“the eviderce of such
work should be received with great caution, and it shonld appear
clearly that such work was intended for the improvement of suech claim
and no other.”

Again, the supreme court in Chambers ». Harrington (111 U. 8., 350)
quoted with approval from the opinion of the court in the case of
Mount Diabolo M. & M. Company ». Callison (5 Sawyer 439) saying:
“Work done outside of the claim or outside of any claim, if done for
the purpose and as a means of prospeel:ingr or developing the elaim, as
in case of tunnels, drifts ete., is as available for holding the claim as if
done within the boundaries of the claim itselt.”’

In harmony with the views expressed in the cases cited (supra), your
office, on August 22, 1882 (9 C. L. 0., 130), advised Mr. John M. Craw-
ford of Eureka, Nevada, that the expenditures required by law must
be made upon the claim itself, or upon roadways, tunnels, ditches, or
other improvements, used or to be used for, or in connection with, the
development of the mine.

Tested by the principles above indicated, it would seem that said cer-
tificate of the surveyor general, dated April 5, 1886, conforms substan-
tially to the requirements of the law. It expressly states that the cut
was made in the rock to facilitate the extraction of the ore; that the
trail and road were built to earry the ores from the claim to the com-
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pany’s smelter, and that they are not included in any improvements of
the company upon any other claim.

It must not be forgotien that good faith on the part of the cla,lma,nt
for public lIand must be shown in every act. Dayton v. Hause et al, (4
L. D.,263); Erhardt ». Boardo ef ol (113 U. 8., 527); Richmond Mining
Company v. Rose (114 U. 8., 576).

It is not shown, nor does it appear, that the certificate of the sur-
veyor general is untrue, or that the company has acted in bad faith.

The decision appealed from must be, and is hereby reversed.

BAILEOAD GRANT—ACT OF APRIL 21, 1876.

JACOBS v. NORTHERN Pac. R. R. Co.

Under the act of April 21, 1876, a pre-emption settlemeunt claim initiated after the
map of general route was filed but before notice of withdrawal therefor was re-
ceived at the local office, is sufficient to except the land covered thereby from
the operation of such withdrawal,

Acting Secretary Muldrow to Commissioner Sparks, October 14, 1887.

< This case involves the SE. 1 of the SE. 1 of Sec. 21, T. 136 N., R. 43~
W., Fergus Falls, Minnesota.

Said tract is within the indemnity limits of the grant in aid of the
St. Vineent extension of the St. Paul, Minoeapolis and Manitoba Rail-
way Company (formerly St. Paunl and Pacific Railroad Company), the
withdrawal for which became effective in said district February 15, 1872.

‘When the map of general route of the Northern Paeific Railroad
Company was filed—August 13, 1870, this tract was found to be within
the granted limits of said last mentioned road. A withdrawal of lands
within said limits was received at the local office September 28, 1870.

Upon filing of map of definite location of the Northern Pacific road
in 1871, the tract fell outside of the granted limits, and within the
thirty mile or indemnity limits. Indemnity lands were ordgred with-
drawn by Commissioner’s letter of December 16, 1871, which was re-
ceived at the local office January 10, 1872,

March 4, 1871, Royal Jacobs filed pre-emption declaratory statement
No. 582, for the SE. £ of the SE. 1 of Sec. 21, and the N. § of the NE.
and the NE. £ of the N W. % of Sec. 28, towushlp and range aforesald
alleging settlement September 1, 1870 and on April 3, 1873, he made
homestead entry No. 2477 for sald tracts in section 28.

Mﬁo F. Jacobs, the present applicant herein, applied to file pre-emp-
tion declaratory statement for the tract in dispute April 4, 1882, alleg-
ing settlement thereon June 1, 1882, claiming that said last mentioned
tract had been excepted from the operation of said withdrawals by réa-
son of the settlement of Royal Jacobs aforesaid. Hearing was had upon
this gqnestion, and upon the. evidence then adduced the local officers
found that said land had been excepted from the withdrawals aforesaid, -
and was therefors subject to the said application of Jacobs.
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Upon appeal their decision was affirmed by your office April 17, 1885,
Appeal from said decision by the Northern Pacific Railroad Company
brings the case here.  The St. Paul, Minneapolis and Manitoba Com-
pany did not appeal.

The Northern Pacific Railroad Company applied to select this tract
August 2, and December 29, 1883, but said applications were rejected.
The St. Panl, Minneapolis and Manitoba Company has made no appli-
cation to select the tract. ’

The evidence taken at said hearing shows that Royal Jacobs settled
on the land for which he filed pre-emption declaratory statement, as
early as September 18, 1870, and continued to cultivate and reside upon
his claim until long after he made homestead entry as aforesaid in 1873,
Up until he made his homestead entry April 3, 1873, the forty acre
tract in controversy was included in his claim; he had filed for it and
had cultivated a part of it, every year after his settlement September
18, 1870.

The claim of Royal Jacobs then to thisland having been in existence
prior to the receipt at the local office of notice of the withdrawal on
general route, although subsequent to the date when the map of gen-
eral route was filed in the General Land Office, was sufficient, under
the aect of April 2, 1876, (19 Stat., 35) to except said forty acre sract
from the operation of said withdrawal. Northern Pacific Railroad
Company . Dudden (6 L. D., 6); same company v. Buarns (id., 21);
Streeter v. M. K. & T. R. R., (2 C. L. L., 833).

Said claim being in existence until April 3, 1873, also excepte said
tract from the said withdrawal for the beuefit of the St. Paul, Minne-
apolis and Manitoba Railway Company of February 15, 1872, and also
from the indemnity withdrawal for the Northern Pacific Railroad Com-
pany Januwary 10, 1872,

Said tract was vacant public land when Milo F. Jacobs settled upon
it in 1878, and also when he applied to file for it in 1882. His settle-
ment and application were both prior to the said applications of the
Northern Pacific Railroad Company to select the tract for indemnity
purposes.

For the reasons above given the decision appealed from is affirmed.

FINAL PROOF—RESIDENCE—BAD FAITH.

PETER GAUGHRAN.

That a snpplemental affidavit, filed nearly a year after the acceptance of proof and’
issuance of certificate by the local office, shows the claimant absent from the land
is not in itself evidence of bad faith. '

Acting Secretary Muldrow to Commissioner Sparks, October 14, 1837.

I have considered the appeal of Peter Gaughran from the decision of
your office, dated October 16, 1885, holding for cancellation his home-
stead entry No. 6356 (Watertown, Dakota, series) of the NW. } of Sec.
29, T. 113 N., R. 61 W., made March 25, 1882, upon which final commus



DRECISIONS RELATING TO THE PUBLIC LANDS. 225

tation proof was made before the local officers, and cash certificate No.
9901 was issued thereon July 31, 1884, at the Huron office.

The final proof shows that the claimant was a single man and duly
qualified to make said entry; that he settled upon said tract on Septem-
ber 25, 1882, and commenced his actual residence same day; that he
has lived continuounsly upon said land, with the exception of being ab-
sent two times, to wit, (1) from December 15, 1882, until about April 1,
1883; (2) from December 15, 1883, until April 1, 1884, when he went to
‘Wisconsin to work in a pinery; that his improvements consist of a house,
eleven by twelve feet, one story, and sixteen acres of breaking—all
valued at $100; that he has cultivated * five acres of said tract thelast '
season and sixteen acres this season.” The witnesses swear to the claim-
ant’s good faith. The record contains the affidavit of claimant, giving
the correct spelling of his name, dated June 29, 1885, at Waukesha
county, State of Wisconsin. T.e local officers accepted this proof, and
issued final certificate.
© Your office, on appeal, decides that the proof did not show that the
claimant has acted in good faith, but that he was attempting to obtain
title to the land through fraud.

Itis to be vbserved that in this case the entryman has not been called
upoiu to turnish any explanation of the proof that is deemed unsatis-
factory. Itis a fundamental principle of law and morals that frand
will not be presumed. And it is equally true that ¢ no man should be
_condemned unheard.” (Brown’s Legal Maxims, 112).

The fact that the entryman nearly a year after the acceptance of his
final proot by the local land office, and the issnance of the certificate
thereon, dated his affidavit giving the correet spelling of his name, at
‘Waukesha, Wisconsin, is not in itself evidence of bad faith, or an at-
tempt to evade the law.

The decision of your office holding said entries for cancellation must
be, and it is hereby, reversed. :

TIMBER CULTURE ENTRY—LAND DEVOID OF TIMBER.
KELLEY v. HALVORSON.

A timber culture entry, allowed in accordance with the departmental rulings then
existing as to the character of land subject to such appropriation, will not be -
disturbed where the entryman has subsequently in good faith shown due com-
pliance with law.

Where the evidence is conflicting the joint opinion of the local officers is entitled to
special consideration.

Acting Secretary Muldrow to Commissioner Sparks, October 14, 1887,

I have considered the case of A. D. Kelley v. John Halvorson, as
presented by the appeal of the latter, from the decision of your office,
dated July 29, 1885, holding for cancellation his tlmber culture entry

3269—vor 6——15
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No. 2986 of the NE. £ of Sec. 19, T. 149 N., R. 42 W, 5th P. M., made
August 16, 1883, at Crookston land office, in the State of Minnesota.

On October 21,1884, Kelley filed his affidavit of contest, alleging that
said entry is illegal, because said section was not devoid of timber as
required by the timber culture law. A hearing was duly had on Janu-
ary 6, 1885, both parties appeared and submitted testimony. From the
evidence submitted, the local land officers found that ¢ the testimony
submitted is very conflicting, the contestant, his brother, and two other
witnesses testify that there are on the section, on whieh the land in con-
test is located, groves of timber, poplar and balm gilead trees now
growing, of sizes from vmne to four inches in diameter, some as high as
thirty feet, covering an area of forty acres. The claimant and four
other disinterested witnesses testify, on the other hand, that there is
only a grove of small saplings, about two acres in area, now growing on
said section; that these young trees are not larger than that a team
can be driven through the grove anywhere,” and the register and re-
ceiver, therefore, concluded that the entry should remain intact and the
contest be dismissed. An appeal was taken, and your office, on July
29, 1885, reversed the action of the local land officers, upon the ground
that the land was not devoid of timber at the date of said entry, and
hence not subjeet to entry under the timber culture law,

A careful examination of the testimony shows that much of it is
wholly irreconcilable. If the statements of the witnesses for the cou-
testant are to be credited, then, nunquestionably, the entry should be
canceled. On the contrary, the witnesses for claimant disclose a
state of facts that under the rulings of the Department then in force
would authorize the entry of said tract under said act. Sampson v.
Dunham (1 C. L. L., 655); Osmundson ». Norby (2 C. L. L., 645); Nicholas
Noel ¢t al. (2 C, L. L., 673); Blenkner ». Sloggy (2 L. D., 267); Turner .
Moulton (40 L. & R., 346); Sellman ». Redding (2 L. D., 270); Mattern .
Parpet (ibid., 272); Wheelon v. Talbot (id., 273); Benjamin Loomis ef al.
(id., 274); Box v. Ulstein (3 L. D., 143); Bartch ». Kennedy (ibid., 437);
same on review (4 L. D., 383).

That there was a grove of scattering poplar poles extending from
section 30 over the south line of the SW. 1 of section 19 there can be no
doubf. According to the testimony for the ciaimant, as stated in the
decision appealed from, these trees are about two hundred and fifty in
namber, and vary in size from one quarter of an inch to four inches in
diameter and from two to eighteen feet-in height. \

The local land officers having the witnesses before them, and with an
opportunity of noticing their demeanor on the stand evidently believed
the witnesses for the claimant and did not credit the testimony offered
by the contestant. .

It has been repeatedly held by this Department that where the evi-
dence is conflicting, the joint opinion of the local officers is entitled to

- special consideration. Morfey ». Barrows (4 L. D., 135).
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In the case of Allen ». Cooley (5 L. D., 261) this Departiment held
that where an entry was allowed by the local 1and officers in accordance
with the construction of the timber culture law by this Department, and,
upon the faith of such entry, the claimant has proceeded to comply .
with the law, the entryman should not be deprived of the fruits of h1s
labor. See also Cudney ». Flannery (1 L. D., 165).

It is not asserted that the entryman has not complied with the require-
ments of said law as to breaking, cultivation and planting, and a care-
ful consideration of the whole record leads me to the conclusion that
the judgment of thelocal officers is correct.

The decision appealed from is accordingly reversed.

t

PLACER MINING CLAIM—LE@AL SUB-DIVISIONS.

PEARSALL AND FREEMAN.

The requirement of the statute that a claim upon surveyed land must conform to the
~ legal sub-divisions as nearly as practicable, must be construed to mean that such
. claims must conform to the survey as nearly as reasonably practicable.

Acting Secretary Muldrow to Commissioner Sparks, October 14, 18817,

T have examined the separate appeals of H. D. Pearsall and Carl Free-
man from the decision of your office dated March 2, 1886, holding for
cancellation mineral entries Nos. 8 and 10, made June 14, 1883, by the
former, and mineral entries Nos. 17 and 18, made July 3, 1883, by the
latter, at the Gunnison land office, in the State of Colorado.

The record shows that the entries of Pearsall were made of placer
claims for lots Nos. 2061 and 2962, containing 157.71 and 122.67 acres
respectively.

On March 28, 1887, your office examined the papers in mineral entry
No. 8, and advised the local land officers, that the Jength of said claim
appearcd to be about five miles, while its width was only from sixty to
six hundred feet, extending into sections 21, 22, 23, 27 and 28 of T. 13
8., R.82 W., that the township plat of survey was filed in the local land
office on August 28, 1882, and that the lands adjoining said claim, are
unappropriated ; that the location of said claim was made by tbe claim-
ant and seven others, and does not conform to the system of public sur-
vey as contemplated by sections 2329 to 2331 Revised Statutes ; ‘that in '
the absence of evidence as to the impracticability of such conformity,
said entry was pﬁma Sacie illegal, but the applicant would be allowed
a reasonable time within which to file evidence to show the legality of
said enfry. - '

On March 31, 1884, a similar decision was rendered relative to min-
eral entry No. 10, for Lot 2962.

On July 15, 1884, your office advised a speclal agent relative toall of

said entries, statm g that ¢ these entries cover a narrow strip of ground
along a stream of water from five feet to five hundred feet in width, and
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about eighteen milesin length. . . . . That thereis nothing in the
papers submitted by the claimants to show why the locations were not
made to conform to the system of public surveys,” and said agent was
instructed ‘“to ascertain by investigation whether or not it was practi-
cable for the claimants to make their locations in conformity with the
government surveys, and whether they have acted in good faith in the
premises.” The agent was also directed to make a personal examination
of the ground and learn the extent and quantity of the mineral, to as-
certain the character of the adjoining lands, the value of the traects in
question for other than mining purposes, and any other facts tending
to show the good or bad faith of said parties.

Un November 3, 1834, your office examined the papers in the matter
of said mineral entry No. 18, for lot 2946, and advised the local land
officers that application for patent was filed January 26, 1883; thatsaid
claim was located by applicant and seven others on October 18, 1882,
that the co-locators of applicant on November 1, 1882, conveyed their
entire interests to him ; that the abstract of title commences at the date
of each location, and is brought down to November 24, 1882; that sub-
sequent to entry applicant filed his affidavit duly corroborated, alleging,
among other things, that said entry embraced several claims or loca-
tions, made by other parties, long anterior to the date of the filing of
the township plat of survey, which locations were duly recorded, and
have since been kept valid by the performance of the annual assessment
work required ; that the failure to describe the location of October 18,
1882, as an amended location ¢ was a were inadvertence,” and that the
consolidation of the several locations was necessary in order to work
them at all. :

Your office held ¢ that the location of October 18, 1882, was intended
as, and is a re-location without waiver of any rights that may have at-
tached by virtue of said original locations, and that the application for
patent rests upon said original assignments thereunder, as well as said
re-location of October 18, 1882, and that no claim is alleged under the
statute of limitations.” '

Your office further held that the evidence submitted to show the im-
practicability of conforming to the system of public surveys ‘“must be
deemed satisfactory, if applicant will show, by proper abstract of title,
commencing at date of said original locations and continued down to
the date of application (supra) that he, at date of application, held the
possessory title under said ‘original locations.”

On November 12, 1884, your office advised the local land officers sub-
stantially to the same effect relative to mineral entry No. 8, and on
November 14th and 17th, 1884, similar rulings were made by your of-
fice, relative to mineral entries No. 17 and 10.

On Japuary 24, 1885, your office returned to the local land officers,
copies of the ¢ supplemental reports of deputy mineral surveyor, made
under circular of September 23, 1882, relative to said entries ¢ in order
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that the applicant in each case may connect himself therewith as per
“paragraphb of said circular,” and on thesame day, copies of said reports
were returned to the United States surveyor general, because they did
not show the date when the alleged examinations were made upon
which they were based.

On October 7, 1854, said special agent, reported that pursuant to the
instruetions of your office dated July 15th and August 12, 1884, he ex-
amined said claims and found them to consist of auriferous gravel;
that they were located according to the laws of the mining district in
which they are situated, long prior to the publicland survey; that said
claims embrace only what is supposed to be placer ground ; that, in the
opinion of the agent, the entries should be allowed, for the reason that
the land is valueless, except for the mineral it may contain; that said
claims are some fifteen miles from Tin Cup, the nearest center of trade,
- and ‘“ passed by a direct line of title from the original locators to the
applicants ; that the work and improvements are ample in each case,
and consist of ditches, flumes, houses, pits that have been worked ont,
and hydraulic pipes, hose, and all necessary appliances for placer min-
ing. Said report was accompanied by affidavits in support of the con-
clusion, and also copies of the certificates of location of the original
claims. On October 15, 1884, said report, and papers accompanying
the same, were referred to the division of your office specially organized
for the investigation of fraud, and on October 16, 1884, the report was
returned to the mineral division with the indorsement thereon “no
fraud shown.” , - ,

On February 9, 1885, the surveyor general transmitted to your office
a transcript'of the additional reports of the Deputy United States sur-
veyor general, showing the exact date when he made the examination
of said claims—to wit, beginning on the 4th and ending on the 14th day,
of December, 1884. :

On Febraary 28, 1885, your office advised said spemal agent that bis
said report was “ not satisfactory, nor as full as desired.” Copies of the
official plats of survey were inclosed to said agent, and his attention
was called to the fact that the examination on the ground upon which
the reports of the United States Deputy mineral surveyor were based,
was made during the month of December ¢ when the ground, or a
greater portion thereof was undoubtedly covered with deep snow.”
The agent was directed to make a careful personal, and thorough exam-
ination of the character of said claims, and the nature of the adjoining
lands. Said agent was charged to “take special care to ascertain the,
character and extent of all the workings and improvements upon the
claim, the location of the same and value thereof, and for what purpose
the lands have been, and are now being used, and also the general ehar-
acter and formation of the adjoining ground and the actnal extent of
the formations found, whether hilly, cafion or level, and whether any
of the adjoining ground is placer, and if so the extent thereof. . '




230 DECISIONS RELATING TO THE PUBLIC LANDS.

On March 5, 1885, said agent acknowledged the receipt of your of-
fice letter dated February 28, 1885, with inclosures, and stated that he
would make the re-examination as soon as the snow disappeared, as it
would be impossible to do so before.

On March 9, 1885, your office was advised by said agent that it would
be impossible to make the examination required, for at least two
months, on account of the great depth of the snow ; that before making
his former report he made a personal examination of said claims, and
that his report was based on that examination alone; that a second
examination would not enable him to make a more full report, unless
he should spend months on the ground and employ men to actually
mine some of the ground in different localities; that ¢the ground em-
braced in said claims is placer as is shown by actual developments, and
cannot be conformed to the public surveys, because the ground adjoin-
ing is not placer, being high ridges, and so far as known only valuable
for grazing, but it is supposed to contain mineral bearing veins, but
no lodes have as yet been discovered”; that his conclusions and opin-
ions as stated in his said report were formed from tbe facts as found by
actual examination; that,in the opinion of said agent, the examination
of the deputy surveyor was made when there was no snow on the
ground, for snow did not come that year until the middle of December ;
that the improvements on said claims are as indicated on said plats;
that they are for general placer mining purposes, and have cost many
thousands of dollars; that the adjoining lands are not used for any
purpose except occasional grazing of stock ; that the lines of said elaims
are uniform uas nearly as practicable so as to embrace all the ground
which is valuable for placer mining, and to exclude that which might
prove to be valuable for other purposes, and that there does not appear
to said agent to be any ‘reasonable objection to aJllowmg patents to
issue” on said claims. ,
 This supplemental report was referred to the mineral division of
your office, on March 18, 1885, and returned to the fraud division on
October 16th, and again returned to the mineral division on December
15, 1885, with the statement by the chief of the fraud division that your
office letter ¢ directiug a re-investigation was based npon wrong con-
conclusions as to the nature and extent of his first examination?”, and
that said cases ¢ were disposed of so far as the question involved in
the agent’s investigation were concerned, on October 16, 1884.”

On January 18, 1886, the chief of the mineral division addressed a
letter to the chief clerk of your office, setting forth the former action
of your office relative to said claims in which attention was called to
the fact that the applicants had furnished abundant evidence showing
that the locations were made long prior to the public survey, and that
& mistake was made in the record; that when called upon again for
additional evidence, the applicants withdrew the evidence relative to
the mistake alleged, and filed instead, several affidavits showing the
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impracticability of conforming the locations to the system of public
surveys, ‘“ thereby evading the issue raised, by the change of position
as stated above”™; that owing to the suspicious character of said claims,
an investigation by a special agent was ordered by your office, but his
report was unsatisfactory, and another examination was ordered which
the agent failed to make; that the platsexhibit evidence of placer work-
ings at only nine different points, while the greater portion of the claims
‘“show no improvements whatever thereon?”; that ¢ it is manifest that
these enfries were made for the sole purpose of getting control of the
water, and not for mining purposes,” and a recommendamon was made
that said entries be held for cancellation.

On February 23, 1886, said chief clerk directed that sald cases be
returned to the mmeral division.

Ou March 2, 1886, your office held said entues for cancellation for the
reason that t,hey were made for the purpose of controlling the water
power, more than for their value for mining purposes.

From the foregoing somewhat lengthy ‘and anomalous recital it ap-
* pears that the sole ground upon which said entries were held for can-

cellation, is fraud in their inception.

A careful examination of the whole record fails to disclose sufficient
evidence to warrant such eonclusion. The entries were made after due
notice by publication, no adverse claim was filed, no protest made, and
‘many thousands of dollars have been expended in substantial improve-
ments upon the claims. The investigation of the special agent of your
office and the reports of the United States deputy mineral surveyor not
only fail to show any evidence of fraud, but affirmatively prove good
faith. ’ , )

The properconstructions of section 2329 to 2331 Revised Statutes, was -
carefully considered by this Department in the case of William Rablin -
(2 L. D., 764), wherein it is held that the requirement of the statute that
the claim upon surveyed land must conform to the legal subdivisions
thereof, ¢ as near as practicable,” must be construed to mean that the
claims must conform only ¢ as near as reasonably practicable ”; that it
is the intention of the mining laws generally, to permit persons to take
a certain quantity of land fit for mining and not compel them to take such
a quantity irrespective of its fitness for mining ; that the act of July 9,
1870 (16 Stat., 217) was modified by the act of May 10, 1872 (17 Stat.,
91) so as to provide for exceptional cases.

In the case of Franklin L. Bush e al. (2 L. D. 788), this Department
held that a mineral entry should not be held for cancellation upon the

“report of a special agent, but a hearing should be duly ordered and evi-
dence submitted showing the illegality of the entry.

In the case at bar the evidence shows that said entries were made in
good faith, and ought not to be canceled. The decision of your office
must be and is hereby reversed.
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PRE-EMPTION—SETTLEMENT—FILING—PROOF.
GRAY ». NYTR.

Though the settlement alleged as the basis of the filing may be insufficient, if the pre-
emptor, after filing, and before the intervention of an adverse right, settles in
good faith on the land the defect in his claim is cured thereby.

Final proof must be submitted on the day fizxed in the notice.

Secretary Lamar to COmm'issioner Sparks, July 1, 1887.

I have considered the case of Franeis M. Gray v. Frank E. Nye, as
presented by the appeal of the letter from the decision of your office,
dated November 12, 1885, rejecting his proof and holding for cancella-
tion his pre- emptlou declaratory statement No. 12112, filed in the local
land office at Huron, Dakota, on February 23, 1883 alleglng settlement
the same day on the NW. 1 of See.30,T.111,R. 63.

The record shows that Nye on December 5, 1883, gave due notice of
his intention to make final proof in support of his claim, before the lo-
cal land officers, on February 20,1884. On the day appointed for mak.
ing said proof Gray filed his protest, alleging that Nye did not make a
residence on said tract as required by law ; that said Gray was the prior
settler, and {hat Nye’s alleged settlement was not followed by a resi-
dence as required by the pre-emptionlaw. On the day appointed for
making final proof the claimant failed to appear, but on the next day,
to wit, February 21st, he appeared and filed his affidavit, alleging that
his failure to appear at the time appointed was owing to the absence of
one of his witnesses, whose attendance he could not procure. Ou the
21st of February Nye submitted his final  proof taken before the re-
ceiver. Said proof shows that Nye is a single man, duly qualified to
make entry under the pre-emption law ; that he ﬁret settled on said
tract February 22,1883 ; that he built a shanty on the land the same
day; that he estabh%hed actnal residence ¢ in February 1883 ; ” that his
residence has been continuous upon said tract, except as set forth in the
special affidavits filed with said proof; that his improvements consist
of a house, stable and six acres of breaking—all worth $150.

The special affidavits above referred to are (1) the affidavit of Nye, who
swears that his residence on the land has been as continuous as he could
make it under the circumstances, that during the time he was making
his residence on said claim he was obliged to work for a living and to
secure work he has been obliged to leave said claim for a few days at a
time; that he has not been away from his claim more than ten days at
a time, with one exception, when he was compelled to remain away from
his claim for a period of six weeks on account of sickness; and (2) the
affidavit of his physician, who swears that  on the 8th day of June, 1883,
I was called to attend Frank E. Nye, that said Frank E. Nye was very
sick and unable to leave the house for about six weeks, and could not
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have gone out to his claintl without endangering his life during that
period of time.”

On June 16, 1884, a hearing was had upon said protest, and testi-
.mony was offered by the protestant, the claimant standing upon the final
proof heretofore submitted.

From the evidence submitted the local land officers found that Gray
filed his pre-emption declaratory statement for said tract on June 11,
1883, alleging settlement thereon same day; ; that Nye was the prior set-
tler, and that he has the prior right to the land ; and they submitted the
proof to your office with a request that they be advised whether the
proof as to residence is sufficient. Your office, on appeal found that
Nye’s filing was not preceded by a valid settlement; that he did not
establish a residence in good faith on the tract within areasonable time,
nor until after the intervention of the claim of Gray; that his residence
has not been continuous ; that he has acted in bad faith, and that his
filing must be held for cancellation.

The evidence clearly shows that Nye went upon the land upon the day
alleged, and put up some boards; that subsequently he built the body
of a house upon said land, and covered it before the settlement and fil-
ing of Gray. Even conceding that the settlement of Nye on February

- 22, was not as eomplete as the law requires, his subsequent settlement
prior to the initiation of Gray’s claim cured the defect. This has become
the settled ruling of this Department. Kelley v. Quast (2 L. D., 627);
Man ». Huk (3 L. D., 452); Hunt ». Lavin (ibid., 499); Bell ». Ward (4
L. D., 139).

It is quite clear that Gray went upon said tract with full notice of the
prior claim of Nye. Nye’s declaratory statement was on file in the local
land office and his eabin was upon the land. An attempt is made to-
discredit the final proof of claimant, and one of the witnesses to the final
proof and the physician who made said affidavit were introduced for that
purpose. But the attempt was not successful. Very little credit ought
to be given to witnesses who attempt to explain away the effect of their
former statements, under the peculiar circumstances as shown by the
record in this case. '

After a careful examination of the whole record, it does not appear
that it is shown that the claimant hasacted in bad faith. It does appear,
however, that the proof was not taken upon the day appointed, and the
claimant should be required to make new proof within a reasonable time
after due notice of the time and place at which all parties so desiring
will have an opportunity of protesting against the aceeptance thereof.
The decision of your office is modified accordingly.
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PRACTICE~DECISION OF LOCAL OFFICE—PENDING SUIT.

WADE v. SWEENEY.

‘When a decision has been rendered by the local office the record in the ease should
be in due course, forwarded to the General Land Office; and the local office
should not thereafter take any action looking toward a disposal of the land until
farther advised.

An amended affidavit of contest submitted after the case is closed in the local office,
embracing further charges against the entry, is in effect a new affidavit of con-

test which should be held to await the final determination of the pending
suit.

In the absence of proper service of notice jurisdietion is not acquired.
Acting Secretary Muldrow to Commisstoner Sparks, July 22, 1887,

I have considered the case of William W, Wade ». James Sweeney,

as presented by the appeal of the former from the decision of your
office, dated Aungust 13, 1885, dismissing his contest against the timber
culture entry No. 1332 of the SE. I of Sec. 28, T. 102 N., R. 56 W.,
made by said Sweeney on July 26, 1878, at the Yankton (now Mitchell)
" land office, in the Territory of Dakota.
" It appears from the record that Wade filed his affidavit of contest
against said entry on March 1, 1883, and notice issued thereon charg- -
ing failure to ¢ plant trees, seeds or cuttings, and cultivate them during
three or four years subsequent to entry.”

April 23, 1883, was set for taking testimony before one J. B. Nation,
a notary publie, and the hearing before the local land officers was fixed
for May 2, 1883. ‘

It also appears that by a clerical error the words ¢ failed to?” were
left out of the contest affidavit, and, by a mistake, the printed notice
cited the parties fo appear before said notary public on April 23d in-
stead of April 25, 1883. On the 25th day of April, 1883, the attorney
for claimant appeared and filed a motion to dismiss said contest, on the
ground (1) that no proper service of notice had been made ; (2) that
said officer was not qualified to take the testimony in the case, because
he is the partner of the attorney for contestant, and (3) that the affi-
davit of contest did not charge any failure to comply with the timber
culture law. The testimony was taken, and on May 2, 1883, counsel
for claimant made the same motion to dismiss said contest before the
local land officers.

On June 3, 1383, the register filed an opinion that said contest affi-
davit was defective; that there was no proper service of notice; that
the testimony failed to show want of compliance with the requirements
of law by the claimant, and that said contest should be dismissed.

The receiver filed no opinion in said case.
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On June 25, 1884, more than a year afterwards, said Wade filed an
amended affidavit of contest, alleging that said entry was illegal and
that up to the time of filing the former affidavit the claimant had not
complied with the requirements of the law as to planting and cultiva-

tion. :

The contestant filed said amended affidavit, for the reason, as he
alleges, that the objections to the former proceedings urged by the
claimant were well founded, and- he asked that a new hearing be or-
dered, and that the former proceedings be set aside. i

The receiver granted the motion, and notice was issued fixing the
hearing before the local land officers on September 12,1884, Due serv-
‘ice of said notice was acknowledged by the attorneys of claimant, on
July 31, 1884. On September 12, 1884, the attorneys for claimant filed
a motion ¢ that the proceedings sought to be instituted under the new
notice be terminated and the notice recalled, and that the case as
~ tried in 1883; proceed in the regular way.” The register granted said
motion, and set aside the order for a hearing, upon the ground that the
receiver should either concur with, or dissent from the opinion of the
former register. ’

The receiver states: “I did not and do not concur in the opinion of
Register Letcher, for the reason that I was not satisfied of the bona
fides of the original entry—not satisfied that such a person as James
Sweeny existed, or had any interest in the land.” The receiver also re-
fused to concur with the opinion‘of Register Everitt, for the reason that,
¢ the door should be opened and the fullest scope given to the inquiry.”

Your office, on August 13,1885, dismissed the contest, on the ground
that the ¢ proceedings were wholly irregular.” :

From the foregoing. it is evident that under the rules of practice,
" Nos. 51, 52, 53 (4 L. D., 43), the record of the first contest proceedings
" should have been forwarded to your office, and no further action taken

by the local land officers looking to the disposal of the land, until fur-
ther advised. There was no proper service of notice of the first hear- -
ing, and bence no jurisdiction was acquired to determine the rights of
“the respective parties. The filing of the amended affidavit of contest
charging, among other things, that said entry was illegal, was in effect
the filing of a new affidavit, and it should have been received, but no
notice should have issued thereon until the final determination of the
first contest. The first contest should be dismissed, and the contest-
. ant should be allowed to proceed under the amended or secornd affida-
-vit of contest, and show the illegality of said entry.

The decision appealed from is modified aceordingly.
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PRACTICE—APPLICATION FOR REHEARING—RELINQUISHMENT.
WARN v. FIELD ET AL,

On application for rehearing notice thereof should be given the adverse party,and
rights against such parties cannot be secured on showing that the failure to serve
said notice was the result of erroneous information received at the local office as
1o the requirements of the rules of practice.

An attorney practicing before the Department is presumed to know the rules of prae-
tice, and that the local officers have no authority to waive or suspend a rule pre-
sceribed by the Department.

Permission accorded to perfect a defective application for rehearing will not impair
an intervening adverse right. '

A relinquishment filed after the final dismissal of a contest does not inure to the
berefit of the contestant.

Acting Secretary Muldrow to Commissioner Sparks, July 25, 1887,

I have considered the case of Daniel Warn », Ira S. Field and Ches-
ter N, Ramsdell, as presented by the appeal of the former from the de-
cision of your office, dated June 22, 1885, refusing to award to him the
preference right of entry of the SE. % of Sec. 28, T. 110 N,, R. 44 W,
Tracey land distriet, State of Minnesota, and allowing Ramsdell’s tim-
ber culture entry of said tract to remain intact.

The record shows that said Field made timber culture entry No. 13
of said tract, on June 3,1873. On September 3, 1833, Warn initiated a
contest against said entry, alleging non-compliance with the require-
ments of the timber calture law as to planting and cultivation of timber
on said traet. The hearing was duly had on October 11, following, at
which both parties appeared and offered testimony. The contestant,
on April 17, 1884, filed an atfidavit, showing his qualifications to enter -
said tract under said act, and asked to have it considered as filed at the
initiation of said contest. Thelocal land officers dismissed said contest,
on the ground that said affidavit was not filed in time, and stated that
“the evidence shows that upon the merits the entry should be can-
celed.” From this aetion Warn appealed, and your office on January
7, 1885, decided that, since the contestant had filed the affidavit re-
quired, and no intervening right had accrued, the defect must be con-
sidered cured, on the authority of Dayton #. Scott (11 C. L. O., 202);
that the testimony showed that the claimant broke thirty-seven acres
of said tract in June 1873, planted about seven and a half acres thereof
in the spring of 1874 to nuts and tree seeds, eight feet apart; that in_
1875 he planted the land in corn, between the rows of nuts and seeds,
because it was impossible to eultivate the land ; that before the expira-
tion of 1875 the corn and trees were injured by the grasshoppers ; that
in 1876, on account of the injury done by the grasshoppers, the ¢laim-
ant plowed up the Jand, and sowed the same to oats ; that in 1877 said
land was replanted with nuts and seeds, and the same was cultivated
only one way, because part of the land had been planted in drills ; that
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in 1878 he planted about seven acres more in box elders, having pre-
viously properly prepared the ground; that in 1879 claimant bought
12,000 trees, which were planted in the spring of 1880, but they did not
grow ; that in 1882 claimant purchased 14,000 cuttings, which were
planted and hoed, so as to keep the weeds from choking the trees; that
it is in testimony that there are over 8,000 trees, of different sizes and
of healthy condition growing on the land in controversy; that the
claimant has acted in good faith in attempting to eomply with the re-
quirements of said law, and that said contest must be dismissed.

; On February 14, 1885, counsel for Warn forwarded to your office an

application for arehearing, which was returned by your office on March .
18, 1885, because the same had not been -duly served upon the opposing
party or his counsel. Oun March 14, 1885, said Field filed in the local
land office his relinquishment of said entry, which was thereupon cau-
celed, and on the same day one Chester N. Ramsdell was permitted to
" make timber culture entry No. 1881 of said tract. Said relinquishment
was forwarded to your office on March 16, and on the 23d, same month,
the local. land officers reported that no appeal had been taken from your
- office decision, dated January 7, 1885, dismissing said contest. On
April 1, 1885, your office received the cmpphmtlon for rehearing, dated
March 26 1885, returned by the counsel for Warn with proof of service
upon said Fleld by registered létter. On April 10, i885, your office ad-
vised the local land officers of the proceedings relative to said applica-
tion for arehearing; that the cancellation of said entry had that day been
noted on the reeords of your office; that said action closed the case, and
that they would so notify the parties in interest. -

On May 27, 1885, resident counsel for Warn filed in your office a let-
ter, calling attention to said case, and requested that you instruet the
* local land officers that Warn has the preference right of entry, and di-

rect them that, first, ¢ if they have allowed an entry of the land by any
other person to cancel such entry; and, second, to notify Warn that
his right to enter the land is recognized, and requiring him to make en-
try thereof within thirty days from receipt of notice.” On June 2, same
year, said counsel filed in your office the ex parte affidavit of the local
attorney of said Warn, giving a detailed account of .his conversation
with the receiver of said office, in which the receiver advised him that
it would not be necessary for the eontestant to comply with the rule of
practice relative to service of said motion for rehearing upon the oppo-
site pacty., There is no evidence that this affidavit was ever served
-upon the opposite party, and even if-it be true, it could certainly give

~ the contestant no right as against third parties. On June 22, 1885,
" your office replied to said letters, reviewed the proceedings had in the
case, and declined to issue the instructions prayed for, upon the ground
that the: party had failed to prove the allegations of his contest, and
cited as authority therefor the decision of the Department in the case
of John Powers (1 L. D., 103).
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By your office letter, dated July 16, 1886, was transmitted the relin-
gunishment of Ramsdell’s said entry, and an inspection of the records of
your office shows that one Edward D. Bigham made timber culture
entry No. 1967 of said tract on June 14, 1886.

From the foregoing somewhat lengthy recital, it is clear that the
record contains no error of which the appellant can complain. Your
office might very properly have refused said application of Warn for the
reason that he does not apply to enter the particular tract of land in
question, upon the authority of the case of Fremont S. Graham (4 L.
D., 310).

Again, the testimony of the claimant taken at the hearing, if true,
showed that the contestant had failed to prove his allegations of con-
test, and such was the judgment of your office. The contestant,in his
application for rehearing, claims surprise, but his surprise was not suf-
ficient to induce him to apply for a rehearing before the local land
office. The application for a rehearing, forwarded to your office, was
clearly defective, and although your office allowed  the contestant to
cure the defect, yet, such action could not and was not intended to im-
pair intervening adverse rights. The application for rehearing wasin-
sufficient, even though duly served, to warrant a rehearing of said case,
"and your office in effect refused it by your decision of April 10, 1885,
declaring the case closed. ' .

An attorney practicing before this Department is supposed to know
the rules of practice. (Sweeten ». Stevenson, 3 L. D. 249 Note); and
in the case at bar said attorney avers that he called the attention of the
reeeiver to the rule of practice and was told by him that it was not nec-
essary to observe it. This statement is not corroborated, and said at-
torney was bound to know that the local land officers have no authority
to waive or suspend a rule of practice prescribed by this Department.
Besides, the attorney for said Fields avers that he has been the attorney
of record in said case ; that on the day prior to the filing of said relin-
quishment, said Warn informed him that he did notintend to prosecute
said case any farther; that he communicated said statement to said
Tield before said relinquishment was filed on March 14, 1885 ; that said
attorney for claimant frequently met the local attorney for the contest-
ant and conversed with him about said case, and that he never intimated
that an appeal or motion for rehearing had been or would be made in
said case Counsel for claimant has also filed with his answer to said
appeal the affidavits of said Field and Ramsdell that they never had
any notice that said Warn intended to appeal or move for a rehearing
in said case until June 30, 1885, when the notice of appeal from your
said office decision, refusing said instructions, was served on them.

These affidavits, although served upon the opposite party having been
filed with the answer of the claimant, have not been considered in arriv-
ing at a correct conclusion in the case at bar, ‘
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A careful examination of the authorities cited in the elaborate brief
of counsel for appellant shows that either they no not apply to the case
at bar, or that they fully sustain the decision appealed from. Seealso
Hoyt v. Sullivan (2 L. D., 283). i’

The decision of your office dismissing said contest had become final
-for want of appeal, and hence the filing of said relinquishment, under
the circumstances as disclosed by the whole reecord, can not be held to -
inure to the benefit of the contestant, who had failed to prove the alle
gations of his contest. :

Since said decision of your office was rendered, the attention of this
Department has been called to the report of a special agent, dated May
14th last, relative to the status of said land, and ordinarily a further in- -
vestigation would be ordered, but for the fact that the contestant has
lost whatever rights he might have acquired by his failure to comply
with the rules of practice as above indicated, and the further fact that
at the date of said report one year had not élapsed since the date of
Bigham’s said entry, to wit, June 14, 1886.

The decision appealed from is accordingly affirmed.

- PRACTICE—APPLICATION FOR REHEARING; TRESPASS.
LoGAN v. SMITH. .

In a contested case application for rehearing must be made in accordance with the
rules of practice. An informal petition signed by the nelghbors and friends of
the applicant is not sufficient.

On the cancellation of an entry the tract covered thereby becomes vacant public land,
and the Department has full authority to protect the same from trespass.

' Acting Secretary Muldrow to Mr. M. Thornburg, Senta Mowm, O'ahforma,
‘ July 25, 1887,

Referring to your mqmry of the 5th mstant in the matter of the
" departmental decision rendered in the case of S H. H. TLiogan ». Joel
Smith, involving the timber culture entry of said Smith for the SE. %
of See. 34, T. 10, R. 34 W., San Franclsco land district, California, you
are informed as follows: )
(1) If a rehearing in said case is desired, an-application therefor
should be made in accordance with the rules of practice, a copy of which
is enclosad herewith. From the rules aforesaid, you will observe that
in a contested case favorable action could not be taken upon an informal
petition for a rehearing, signed by the * neighbors and friends ” of the
“claimant. .
(2) As to the defendant’s right, after the cancellation of his entry, to
 remove any improvements, crops, timber trees, ete., placed by him on.
the claim, the Department will not undertake to express an aunthorita-

f
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tive opinion in the absence of a case wherein such question may be
directly in issne. It should be remembered, however, that when said
entry is canceled the land covered thereby becomes at once vacant
public land, the title thereto resting in the government, and that the
Department is vested with due authority to protect such land from
trespass.

!

PRACTICE—MOTION TO DISMI1SS—APPEAL.
RAVEN ». GILLESPIE.

Statements, not controverted or questioned, made as the basis of a motion to dismiss,
of which due notice has been given, are accepted as true.
‘On the motion of the appellee, an appeal, not filed in time, must be dismissed.

Acting Secretary Muldrow to Commissioner Sparks, July 25, 1887.

In the homestead contest of Robert S. Raven ». John N. Gillespie,
appealed from the decision of your office, dated October 24, 1885, hold-
ing for cancellation the defendant’s homestead entry on the NE. % of
Sec. 21, T. 117 N,, R. 60 W., Huron, Dakota, a motion has been made
by the eontestdnt to dlsm]ss the appeal.

On February 11, 1886, appellant’s attorney was served Wlth a copy
of the motion to dlSHlISS This motion coutains what purports tobe a
statement of the facts on which it is based, and this statement not being
traversed, or its verity in any manner questioned by the appellant, is
accepted by the Department as being frue. Said statement is as fol-
lows:

“ The record shows, decision of the Gomm1ss1oner October 24, 1885,
Notice was sent to N. D. Walling, attorney for appellant on November
2d through the mail, by the local officer at Huron, though the attorney
lived in Huron. Assignment of error and argument were filed by
“'Walling, attorney, at the local office January 16, 1886, and the same
date the same were served on Messrs. Whitlock (md Comfort residents
of Huron, who were not in fact the attorneys of appellee, but were su-
perseded by present counsel, whose appearance was duly entered when
defendant took appeal from the decision of local office. . . . . No notice
of appeal has ever been served on appellee or his counsel.

This statemeut of fact being taken as true, the appeal must be dis-
missed.

From November 2, 1885, to January 16, 1886, is seventy-five days,
and the rules of practice require the notice of an appeal from the de-
cision of the Commissioner to the Secretary of the Interior to be served
on the appellee or his counsel within sixty days from the date of the
service of notice of the decision appealed from ; ten days additional
being allowed when service of notice by the local officers is given
through the mail. (Rules of Practice 86 and 87.)

The appeal is dismissed.
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PRACTICE—PARTIES—EVIDENCE.

SENHOLT ». REYNOLDS.
\

- Hearsay testimony is admissible, in the absence of better evidence, to prove the death

of ‘a party.
In case of contest against the entry of a deceased homesteader the heirs of the entry=
man must be made parties defendant.

Acting Secretary Muldrow to Commissioner Sparks, August 20, 1887,

I have considered the case of John Senholt ». Fred Reynolds, involv-
ing the latter’s commuted cash eniry on the SE. £ of Sec. 30, T. 153 N.,
R. 47 W, Crookston, Minnesota, appealed from the decision of your
office, dated November 19, 1885, holding said entry for cancellation,and
allowing the parties who are seeking the re-instatement of the home-'
stead entry of John H. Freise additional time in which to furnish proof

" of the death of said Freise and of the relationship of said parties to

him.

The material facts shown in the case are as follows:

On May 5, 1879, John H. Freise made a pre-emption filing on said
land, which was on March 27, 1880, transmuted into a homestead entry.
On November 16, 1880, Reynolds contested this entry, notice was given
by publication, and an ex-parte hearing was had on December 17, fol-.

- lowing, and on August 12, 1881, Freise’s homestead eniry was canceled

On September 3, 1881, Reynolds made homestead entry on said land

"and commuted the same to cash entry on May 27, 1882, About this

time your office was informed by letter from Senholt, who claims to be
a half-brother of the original entryman, that Freise was killed by In-
dians July 11, 1880, while carrying the United States mail from Bis-
marck to Miles City, and asked if the writer was not entitled to his
brother’s claim. On January 31, 1883, the Reynolds entry was sus-
pended. - Subsequently, and after having received, in the form of affi-
davits, information justifying such action, your predecessor in office
directed the local officers to order a hearing in this case, which after
several*continuances was finally had on April 1, 1885.

You hold that the evidence adduced at the hearing does not satisfac--
torily establish the death of Freise, or the relationship to him of the
parties asking the re-instatement of his entry and claiming to be his
heirs. You further hold that Reynold’s entry, because of his employ- .
ment in the local office, was illegal and should be canceled.

There is a total absence of evidence in this ease even remotely tend-
ing to show that said entryman John H. Freise, now claimed to be
dead, was not the half-brother of John Senholt, and the son of Charlotta
Senholt, as claimed by them. Fritz Mellow testified at said hearing
that he knew said Freise at Menominee, Wisconsin, in 1877, and has
often seen him on theland in controversy and in his shanty there ; that’
he was acquainted with Charlotta Senholt in 1880, and then talked with

3269—voL 6——16
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her about this land and her son J. H. Freise—did not know that Freise
was her son, but she claimed that he was. John Senholt testifies that
Freise was his half-brother ; that his mother, Charlotta Senholt, claimed
him as her son and that Freise claimed her as his mother. This testi-
mony, in the absence of conflicting evidence, satisfactorily establishes
the claimed relationship.

Certain letters received by Richard B. Reiley, then attorney for con-
testant, in reply to letters sent by him to the persons by whom they
purported to be written were offered in evidence at the hearing, among
which were two from C. A. Launsberry, dated at Bismarck, December
25, and 30, 1884, in which he says the record shows ¢ that J. H. Freise
who carried the mail which left Bismarck for Miles City July 10,1880,
was killed by Indians. The time being sixty hours, he must have been
killed on the 11th or 12th. It was near Beaver station—not far from
Powder River, Montana. John McConville was carrying mail at the
time and brought down the things belonging to Freise. Alvah Ketchen
buried Freise. His body was not found for ten days after. Ihave the
mail sacks in the office yet, or the parts left. They, the Indians, cut off
the parts of the sacks that would be of no use to them and left the tops -
and bottoms.”

Another letter offered in evidence is dated at Skelton Ranch, Indian
Territory, Janunary 19, 1835, and signed by N. C. Miner. He says: ¢ I%g?
was keeping the ranch three miles from the place where John H.Freise; :
was killed. I sent his valise and clothes to the stage office at Bijs-m
marck—heard the clerk say he sent them to his folksin Wisconsin near
Wenomna (Menominee). . . . . He was killed July 12, 1880.”

Said attorney, Reiley, testifies that the greater part of the work done
by him in connection with this case was in searching for evidence of the
death of J. H. Freise, nearly all of which had been done since October -
or November, 1834 ; that letters were written to parties with the ulti-
mate purpose of procuring their depositions to be used in this case;
that depositions were not taken because Senholt failed to furnish him
money to pay the cost of taking them, and that three or four weeks be.
fore the hearing he withdrew from the case, as he had some time before
told Senholt he would do if the necessary funds were not furnished him.

Senholt is a young man, and seems to be a common farm laborer. He
testifies that his mother is poor, and that he could not raise the money
required by his attorney; that he corresponded some with Freise in
1880, and that the last letter received from him was by his mother in
June of that year, and was, he thinks, from Bismarck ; that his clothes
were sent home to Menominee, Wisconsin, by express in August, 1880,
from Bismarek, or Miles City, accompanied by a letter addressed to his
mother from a place where he was driving stage, informing her that he
was killed by Indians; that one suit which he saw his mother take out
of the valise—a Sunday suit—was the last one he saw him in, and that
the homestead receipt offered in evidence was found with his clothes.
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This receipt, dated March 27, 1880, and signed by P. C. Sletten, the re-
ceiver of the land office at Orookston Mlnnesota, is in the words and fig-
ures following:

Received of John H. Freise the sum of e1ghteen dollars, being the
- amount of fee and compensation of Register and Receiver for the entry
of south east quarter of section 30, in township 153, range 47, under
Section No. 2290, Revised Statutes of the United States \

Senholt further swears that Freise is dead. Certain registers or
records of the arrival and departure of mails for the month of July, 1880,
at Bismarck, Dakota, and Miles City, Montana, and which are required
by law to be kept by the postmasters at the terminal points of a route,
and forwarded to the Post Office Department at Washington, D. C., at
the close of each month, and now in said Department, contain the fol-
lowing entries, touching the question of Freise’s death, to wit:

Bismarck, July 10,1880. ¢ Mail which left Bismarck on this date was
captured by Indians, and the driver J. H. Freise killed.”

“ Miles City, July 13, 1880. ¢ Failure. Carrier killed by Indians,
and pouches destroyed.

Hearsay evidence is frequently admitted to prove the death of a party.
Indeed, is often the only means by which it can be done. Excluding
the letters offered in evidence as incompetent testimony, there is still
enough in Senholt’s testimony and this record, in the absence of any
and all testimony in any manner tending to show that Freise is alive,
to overcome in s civil proceeding the bare presumption of life, and fo
satisfactorily establish the fact that Freise died on or about the 11th or
12th of July, 1880.

This makes it unnecessary for me to pass on the question of Reynold’s
qualification as an entryman, because Freise being dead at the time his
entry was contested, and his heirs not having been made parties de-
fendant in that proceedmg, the local officers and the Commissioner of
the Land Office had no jurisdiction in the matter, and the Reynold’s
entries must be canceled as being in conflict with Freise’s prior entry.

Your decision is modified to conform to this opinion, and you will
please cause the entry of John H. Freise, deceased, to be re-instated.

PRACTICE—REVIEW—NEWLY DISCOVERED EVIDENCE.
DaAvis & PENNINGTON v, DRAKE.

Newly discovered evidence material to the issne, which could not have been with rea-
sonable diligence procured at the trial, is proper ground for the review of a
departmental decision ; but such action is not warranted on evidence merely cu-
mulative in character.

That the evidence submitted is conflicting is no ground for new trial.

Acting Secrstary Muldrow to Commissioner Sparks, September 2, 1887.

Henry L. Davis and Catherine J. Pennington by their attorney have
filed a motion asking for review of departmental-decision,dated April

2
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18, 1887, and for rehearing in the case of said parties v. Brice B. Drake,
involving the EZ of the NE. L, and the N, } of the SE. %, Sec. 34, T. 50
~ N,, R.1N. M. M., Gunnison, Colorado.

Said decision affirmed that of your office and of the local office, and
awarded the land described to Drake who had made commutation cash
entry therefor. _

The question at issue was raised on contest instituted after the mak-
ing of said cash entry, and involved the character of the land (i. e)
whether agricultural or mineral (coal), and also the bona fides of the
entryman in his transaections relative to this entry.

This motion is based upon what is alleged to be newly discovered
evidence material to the issue. In support of it is filed the report of
one P, H. Van Diest, who is said to be an “expert mining engineer.”
This report appears to have been made pursuant to the orders of the
surveyor general of Colorado, and is dated October 7, 1886. It sets
forth that said mining engineer on the 30th of September preceding,
examined the land in question, and found some coal veins there, but
could not find any cabin on the claim of Drake. He states that the
coal vein may be of an inferior quality, and of little thickness, and
that probably it can never be mined with profit, but that nevertheless
there is coal there; that the land is barren and unfit for agricultural
purposes, and that it ean be irrigated only by bringing water several
miles by diteh. The report further goes on at considerable length to
show argumentatively, that Drake’s claim never was a valid one, and that
the contest of Davis and Pennington ought not to have been dismissed.

This report is not verified by the oath of said mining engineer, nor
is it shown that he is now, or was then, in the employ of the govern-
ment, further than that he was ordered by the surveyor general to make
this examination.

As opposed to the motion under consideration is filed here on behalf
of the present owners of the land a protest against its allowance, and
several affidavits alleging facts totally at variance with the report be-
fore mentioned.

Rule 76 provides that motwns for review or reconsideration of the
decisions of the Seecretary of the Interior, will be granted in accord-
ance with legal principles, applicable to motions for new trials at law,
after due notice to the opposing party.

Newly discovered evidence material to the issue, which the party
could not with reasonable diligence have procured at the former trial
is held to be good ground for a motion for new trial at law, and like-
wise for a review of a departmental decision. But can the statements
made in the report referred to be conaldered as newly discovered evidence
material to the issue? I think not.

It will be observed that the matters touched upon in this report were
all in issue when the case was originally tried. Evidence upon both
sides of the question was taken, and from an examination of such evi-
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dence the local office, your office, and the Department all found in favor
of the validity of the entry and against the contestants. Itwas found
that the land was of more value for agrieulture than for minerals, and
that the entryman had acted in good faith in the niatter of his claim.

The entryman, Drake, is now dead, and the land has passed into the
hands of third parties. .

. Assuming the report, therefore, to be evidence, it is nothing more
than cumulative of that offered on the part of contestants when the
original case was tried. It is not, therefore, ground for a new trial.
‘Weldon ». McLean (6 L. D., 9), citing Hilliard on New Trials, 2nd Ed.,
500, -

The fact that the evidence is conflicting, is no ground for new trial.

Long ». Knotts (5 L. D., 150), Knox v. Bassett (id., 351), Neilson v.

Shaw (id., 387).
For the foregoing reasons the present motion is denied.

COMMUTATION PROOF—RESIDENCE.
NeLLIE O, PRESGOT.T,

The maintenance of a residence established in good faith is not inconsistent with ab-
sences rendered necessary to secure a support, and improve the land.

Acting Secretary Muldrow to Commissioner Sparks, September 3, 1887,
. Nellie O. Prescott made homestead entry of Lots 2, 3, and 4, Sec. 1,

/T, 108, R. 58, Mitchell district, Dakota, on July 8,1883. She hired built

a frame house, ten by twelve feet, in which she took up her residence
about the 1st of August, same year. About a month later she was ap-
pointed teacher of the school at Howard, the county seat of the county
in which her land waslocated, and continued to be employed as teacher
at that place until she made commutation proof, February 7, 1885—
something over eighteen months after establishing her residence on the
tract. During this period there were vacations in her schools of two
weeks in the winter of 1883-4; one week in April, 1884 ; two months
including July and August, 1884; and two weeks in the winter of 1884-5.
These vacations she spent upon her claim, where she also ¢ generally »
spent Saturdays and Sundays while teaching—the exceptions being
when the weather was exceedingly inclement. She was never absent
for a month at any one time. Her house was furnished with bed, stove,
cooking utensils, table, dishes, chairs, and other articles of housekeep-
ing; she also kept therein her trunk, clothing,and all her personal
property. She has no other home ; while at Howard teaching she paid
her board at a boarding house, weekly. Shehashired broken fifty-eight
acres of land, of which twenty acres were cropped during the season of

1884, and thirty-eight the season of 1885. All she has earned, except

)
i
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enough to pay for her board and purchase necessary clothing, has been
expended in improving her claim.

The local officers aceepted claimant’s commutation proof and money.
By your office letter of January 21, 1886, however, said final proof was
“rejected and the cash entry held for cancellation, the claimant not
having complied with the law in the matter of residence.” Thereupon
claimant appeals.

In my opinion it is clearly shown that the elaimant took up her resi-
dence on the tract in question, in good faith, about August 1,1883, and
that it has ever since remained her bona fide residence.

I therefore reverse your decision, and direct that the commutation
proof be accepted.

SETTLEMENT RIGHTS—ENTRY—RELINQUISHMENT.
WILEY ». RAYMOND.

On the relinquishment of an entry the right of a settler, then residing on the land,
attaches eo instanti, and is superior to that of a homesteader who enters the land
immediately after the said relinquishment.

A relingnishment is ineffectual, so far as releasing the land is concerned, until filed
and the purchaser of a relinquishment acquires no right thereby to theland. His
right as a settler must date from the time when he made actual personal settle-
ment.

Acting Secretary Muldrow to Commissioner Sparks, September 22, 1837.

This ease comes here on the appeal of Calvin Raymond from the de-
cision of your office, dated November 11, 1885. The land involved is
Lot 3, Sec. 20, and N. § of NE. 4, Sec. 29, T. 44 N., R. 31 W., St. Cloud,
Minnesota, and the material facts in the case, as shown by the record,
are substantially as follows :

Charles H. Wiley filed pre-emption declaratory statement No, 4739
August 19, 1881, for the land described, alleging settlement August 17,
1881. August Follman made homestead entry No. 12,353 for the same
land April 1, 1883, which was canceled September 11,1883, because of
voluntary relinquishment ; and on the same day Charles Grassick made
homestead entry No. 12,500 for same land. Oectober 16, 1883, Grassick
and Wiley went to the local office together and Grassick relinquished
his entry, at the same time making affidavit that his duplicate home-
stead receipt waslost. Wiley upon the cancellation of Grassick’s entry
immediately made homestead entry No. 12,546 for same land.

October 19, 1883, Calvin Raymond appeared before the clerk of the
distriet court for Crow Wing county, and made homestead application
for said land, alleging settlement Oectober 15, 1883, one day prior to
the cancellation of Grassick’s entry. This application accompanied by
the duplicate receiver’s receipt of Grassick’s entry, on the baek of which
was a relinquishment by Grassick, signed in the presence of two wit-
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_nesses, F. O. Sibley and James Porter, and dated October 6, 1883, was
duly presented at the local office and by it rejected because of the said
. homestead entry of Wiley.
December 15, 1883, the attorney for Raymond filed in the local office
- an affidavit by Grassick, dated at Winona, Minnesota, December 7,
1883, in which he alleges that he never made any other relinquishment
than the one delivered to Raymond, and that if any other relinquish-
ment of his existed, it was obtained from him without his consent. This
affidavit was made the basis of hearing, which was had before the local-
office May 13, 1884, both parties hereto being present and offering evi-
dence. ’ :

The hearing was ordered primarily to ascertain which of the relin-
quishments made by Grassick was valid ; but a great deal of the testi-
mony related to residence upon the fracts by each of the parties to the
controversy, and also as to the improvements made by each.

The local officers found from the evidence that the relinquishment
made by Grassick October 16, 1833, was the valid one, that Wiley had
acted in good faith in procuring it, and that he should have the land
under his homestead entry made on the day last named. They found
with reference to the relinquishment presented by Raymond that it was
not procured in good faith, but that it was forged and fraudulent, etc.,

Upon appeal their finding as to the facts was substantially concurred
in by you, but their conclusionsof law were not approved. You awarded
the land to Raymond because he was the first actual settler upon the
tract and ‘was there when the Grassick entry was canceled. .

The case has been very thoroughly considered here on appeal. I think
from the evidence submitted, it is fair to find that the respective relin-
quishments of the Grassick entry presented by the parties hereto were
each obtained in good faith, so far as they were concerned, and for a
valuable consideration, each supposing he was buying something of
value. Raymond testifies that he paid Grassick $50 for the relinquish-
ment of his claim, and that Grassiek then and there delivered to him his
duplicate receiver’s receipt and signed the relinquishment endorsed on
the back of it. He testifies that he saw him sign it. In this he is cor-
roborated by the witnesses to said signature, Sibley and Porter, who
each testify that Grassick signed said relinquishment in their presence,
and that he appeared to know what he was doing. As before stated,
this transaction took place on the 6th of October, 1883. These state-
ments appear all the more reasonable, when it is shown that prior to
the time when Grassick and Wiley appeared together at the local office
and the Grassick entry was canceled, to wit: October 15, 1883, Ray-
mond had taken up his residence in the same house that Grassick had
. formerly claimed and occupied to a certain extent. Raymond with his
family has occupied that house ever since. '

The local officers and your office did not believe that Grassick ever
signed the relinquishment presented by Raymond, basing such belief
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upon the faet that his signature thereto did not correspond in all par-
ticulars to his admitted signature to several other papers introduced as
evidence in the case. I do not think, however, that the question of
chirography should control in this case, in view of the uncontradicted
and otherwise unimpeached testimony of three persons, especially in
view of the fact brought out by a letter from Grassick to one John
Martin, introduced into the case by Wiley as evidence, that the writer
admitted he had lied so much about this claim that he was getting sick
of the business. Grassick himself was not at the hearing, and his
whereabouts were then and are now unknown, so far as this record
discloses, His conductin the matter leads very readily to the inference
that he was at most a mere speculator in the claim ; and as such it is
1ot at all inconsistent to believe that he would execute two relinguish-
ments for the same tract (as T have no doubt he did do), provided he
'was remunerated therefor.

As regards the Wiley relinquishment, as already indicated, I think it
can be readily found that in procuring it Wiley acted in utter ignorance
of the prior relinquishment then in the hands of Raymond,

Further, a relinquishment amounts to nothing, so far as releasing the
land is concerned, until it is filed, and the purchaser of it can acquire no
rights to the land by virtue of his purchase. The only things he can
buy are the improvements of a prior settler. His own right as a settler
must date from the time he made actual personal settlement.

Now, what are the facts in this case relative to settlement, improve-
ment, ete., by each party % .

I have no doubt from a careful examination of the evidencein the
case that Wiley never established residence on this tract until some
time in the spring of 1884, During all the time between that date and
the time he alleged settlement under his pre-emption declaratory state-
ment his actual home was on what is familiarly called the ¢ McArthur
farm,” within a mile of the land in question. There he had nearly all
his personal effects. That was his fixed abode in the summer, and the
place to which he returned each spring after having been lumbering in
the woods during the winter season. That farm was cultivated either
by him or in his interest. For over two years he had a sort of a claim
to the land in controversy, cutting hay there each year, and having &
semblance of a house there, formed of rough boards placed slanting
against a ridge pole, without floor, window or anything of the kind.
He occasionally occupied this shanty when at work on the claim, but
such occupation was at best but temporary. He can claim nothing,
therefore, prior to the date of this homestead entry, October 16, 1883,

At that date Raymond was an actual settler upon the land. His
settlement made and residence established October 15, 1883, could
avail him nothing as against the government, or the former claimant
prior to the cancellation of the homestead entry then of record. As
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against any subsequent settler on the same tract prior to the cancella-
tion of the said entry, his elaim would take precedence. Geer v. Far-
rington (4 L. D., 410). If this be true, he certainly would have a better
right than a party whose right did not attach as against any one until
the cancellation of the homestead entry then of record.

‘The claim of Wiley not attaching prior to the time he made his home-
stead entry, to wit, October 16, 1883, that of Raymond clearly is the
better of the two. Raymond’s right attached as against the govern--
ment eo tnstanti upon the filing of the Grassick relinquishment Oetober
16, 1883. He was then an actual settler upon the lands with valuable
improvements there, and I think on this seore the equities are also in
his favor.

For the foregoing reasons your decision is affirmed, the entry of Wiley
will be canceled, and Raymond’s enfry allowed.

SETTLEMENT CLAIM—IMPROVEMENTS— FILING.
FreEEmAN ». CENTRAL PAc. R. R. Co.

The extent of a settlement claim is fairly determined by the location of the improve-
ments and the land described in the declaratory statement.

Acting Secretary Muldrow to Commissioner Sparks, October 4,1887.

The land involved in this case is the S: % of the SH. 1 of See. 29, T
10 N, R. 10 E,, M: D. M., Sacramento, California, and is within the
primary limits of the grant to the Central Pacific Railroad Company,
under the act of Congress approved July 6, 1862, (12 Stat., 489), as en-
larged by the aet of July 2, 1864, (13 id., 356).

- The map of definite location of the company’s road past the land in
question, was filed June 1, 1863, prior to the act of 1864, and as this
land is within the limits of the grant as enlarged by the latter act, the
rights of the road attached to it, if at all, at the date of the passage of
the latter act.

The township plat was filed in the local office January 1, 1871.

January 13, 1871, Albert Freeman filed pre-emption declaratory .
statement No. 3372, for the NW. £ of the NE. 1 of Sec. 32, and the SW.
% of the SE. £ of Sec. 29, township and range aforesaid, alleging settle-
ment thereon August 25, 1861. October 22, 1878, he made homestead
entry No. 2581, of the N. 1 of the NE. 1 of said section 32.

The SE.  of the SE. } of said Sec. 29, was listed by the company as
a part of the land enuring to it under its grant on July 26, 1883,

December 3, 1884, said Freeman applied at the local office to make
an additional homestead entry under the act of March 3, 1879, (20 Stat.,
472), of the 8. § of the SH. 1 of =aid Sec. 29, accompanying his applica-
" tion with several affidavits alleging said land to have been in his pos-
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session as a pre-emptor at and prior to the definite location of the road.
He therefore asked that a hearing be ordered.

" Hearing was had January 8, 1885, the parties in interest being rep-
resented thereat.

Upon the evidence adduced the local officers rejected the applieation
of Freeman, and he did not appeal. '

The case was transmitted to your ofﬁoe, under the rules, and on the
20th of April 1885, your office rendered a decision reversing that of the
local office, and awarded the land to Freeman under his said applica-
tion. '

The company appealed from said office decision and filed argument
in support of said appeal. Freeman has filed nothing in the case since
the hearing aforesaid.

The contention on the pars of the company that your office had no
Jurisdiction to examine into the merits of the case in the absence of ap-
peal from the decision of the local office against the claim of Freeman,
is answered by the decision of the Department in the cases of Morrison
v. MeKissick (5 L. D., 245) and Southern Pacific Railroad Company .
Saunders (6 L. D., 98).

As between the railroad company and the government, it is proper
to consider the evidence in the case to ascertain whether the decision of
the local officers was correct.

The evidence in the eagse was meager and not very explicit. I think,
however, it is fairly shown that Freeman had a settlement upon part of
the land in controversy as early as 1860, and that he has continued to
reside either upon the west forty of the tract in controversy or upon
said seetion 32 ever since.

His first improvements seem to have been upon the west forty of the
traet in controversy, and upon the NW. 1 of NE. £ of said secsion 32.

The evidence when considered in connection with other circumstances
in the case fairly shows that said NW. % of the NE. } of Sec. 32, and
said SW. % of the SE. £ of Sec. 29, were all that he claimed until long
after the definite location of the road.

As already stated it was upon these two forties that his improve-
ments were situated ; it was for these two forties that he filed his pre-
emption declaratory statement soon after the township plat was filed
in 1871; and when he made his homestead entry in 1878, he still laid
no claim to the SE. £ of the SE. £ of Sec. 29; nor did he ever claim it
until in his said application in 1884.

From all of which I am of the opinion that said SW. % of the SE. 1
of See. 29, was excepted from the railroad grant, and that said SE. % of
the SE. J of same section was not so excepted.

The decision appealed from is modified in accordance with the fore-

going,
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INDIAN DEED—TREATY OF FEBRUARY 23, 1867.
HEIRS OoF PA-PEE-ZE-SEE-WAH,

The approval of an Indian deed required under section twenty-three of the treaty of
February 23, 1867, and the regulations adopted in pursuance thereof, was notin-
tended to decide questions of inheritance or constitute a bar to the assertion of the
rights of the legal heirs, but to satisfy the Secretary of the Interior that the bene-
fit of the grant would be received by the original reservee or his heirs.

The purpose of such approval was to protect the grantor rather than the grantee, and
only assares to the purchaser such title and interest as the grantor possessed.

A deed executed by the lawful heirs of the original reservee—so determined by a fri-
bunal of competent jurisdiction—and in harmony with said treaty should be ap-
proved.

The rights of parties, holding under a conveyance from one who had no title or interest
to convey, to compensation for improvements placed on the land, must be settled
in the courts, and should not delay the approval of a deed executed by the legal
heirs.

Actmg Secretary Muldmw to the Commissioner of Indian Aﬁ"aws, Octo-
ber 10, 1887.

I acknowledge the receipt of your letter of 4th instant inclosing .- .

. . . Indian deed from Thomas F. Richardville, Mary Richardville,

- James L. Palmer and Elizabeth Palmer, as heirs of Pa-pee-ze-se-wah, to

Hiram Stevens, conveying the SW. £ of Sec. 19, T. 17 S., R. 21 B, , Kan-
sas, 189.07 acres, for a conmderatwn of $3,000.

This property was conveyed to Erman M. Smith by Felix Waddle and
Kingetonsquah, or Louise, as sole heirs of Pa-pee-ze-se-wah, and the deed
of conveyance was approved by this Department January 26,1871 ; but
a decision has been rendered by the circuit court of the United States for
the district of Kansas, determining that Mary Richardville and Eliza-
beth Palmer are the only heirs surviving of the original reservee, and
that Felix Waddle and Louise are not the heirs of Pa-pee-ze-se-wah.

1t appears that protests have been filed by Attorneys in behalf of

~ Smith, against approval of the deed, until compensation for improve-
ments made by bhim has been tendered by the legal heirs or their rep-
resentatives.

On the 6th instant the papers in the ecase were submitted to the As-
sistant Attorney General for this Department, and I am in receipt this
day of an opinion from his office, wherein. it is held that there is seen
¢ rip reason why a deed executed by the lawful heirs of the original res-
ervee—so determined by a tribunal having jurisdiction of the question
—should not be approved ; the approval being simply authority to con-
vey whatever right, title or interest they may have.” That office also .
concurs in your views that the Department has no power to demand
that compensation for improvements made by Smith be tendered by the
legal heirs or their representatives as a condition to the approval of the
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deed, but that the parties should seek their remedy in the proper courts.
In view of this opinion (herewith enclosed) and in accordance with
your recommendation, I have approved and return herewith the Stevens
deed.
OPINION,

OFFICE OF THE ASSISTANT ATTORNEY GENERAL.

Hon. L. Q. C. LAMAR,
Secretary of the Interiov,

-SIr: In the absence of the Assistant Attorney General, I have the
honor to submit the following opinion upon the questions referred to the
Assistant Attorney General by Acting Secretary Muldrow, as to whether,
under the facts recited in the letter of the Assistant Commissioner of
Indian Affairs of the 4th instant, a deed executed by Thomas F. Rich-
ardville, Mary Richardville, James L. Palmer, and Elizabeth Palmer,
as heirs of Papeezesewah, a deceased Peoria Indian, conveying to Hiram
Stevens the SW. 1 of Sec. 19, T. 17 S., R. 24 E., Kansas, containing
189.07 acres, for a eomlderatwn of $3 000 should be approved by the
Seeretary of the Interior,

January 26, 1871, the Secretary of the Interior approved a deed con-
veying the property to Brman M. Smith by Felix Waddle and Kinge-
tonsquah or Louisa, as sole heirs of Papeezesewah the consideration be-
ing $1200.

The approval was based upon the certificate of the then chiefs, Bap-
tiste Peoria and James Charley, that the grantors are the only heirs
surviving of the original reservee, and upon other certificates regular
in every respect and in full compliance with the rules adopted by the
Department to govern the conveyancing of lands assigned i in severalty
to said Indians.

Subsequently, in a suit brought in the United States circnit court for
the district of Kansas by Mary Richardville et al. v. George P. Thorp
¢t al., claiming under Waddle and Louisa, a decree was rendered in
favor of the plaintiffs ; the court holding and deciding that Felix Wad-
dle and Louisa are not the heirs of Papeezesewah, but that Mary Rich-
ardville and Elizabeth Palmer, the plaintiffs in the suit, are his legal
heirs, and that the approval of the Secretary was not decisive of the
question of inheritance or ownership, nor did it tend to divest the legal
heir and real owner of his title without his knowledge or consent.

Section twenty-three of the treaty of February 23, 1867, with these
Indians (25 Stat., 519), authorized the Secretary of the Interior to. re-
move altogether the restrictions upon the sale of their lands in such
manner that adult Indians may sell their own lands, and the lands of
minors and incompetents may be sold by the chiefs with the consent of
the agent, certified to the Secretary of the Interior and approved by
him.
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Rules and regulations were adopted by the Secretary governing such
conveyances, providing that the deed of conveyance should be executed
in the presence of two witnesses, acknowledged before the agent, and
accompanied by a certificate signed by two of the.chiefs of the tribe to
which the reservee belongs, that the grantor or grantors (in case the
original reservee be dead) are the only heirs surviving of the original
reservee, and that they are of full age and competent to manage their
property. The agent is also required to certify that the contents of
the deed were known and understood- by the grantors; that the con-
sideration specified is a fair price and was actually paid in lawful
money ; and that the conveyance was in every respect free from fraud
or deception. '

. It was upon evidence of this character that the approval was given
to the deed of Waddle and Louisa Smith.
The certificate of the chiefs that the grantors are the only heirs sur-
viving of the original reservee was not decisive of their right and title
to the land, nor was the approval of the Secretary based upon such cer-
tificate & guarantee to the purchaser of such right and title, but only
an assurance of the right of the grantors to convey whatever title or
interest they had. Such certificate and approval can not divest the
title, nor affect any right of the legal heirs, if made without their knowl-
edge and consent.
It was pot the object of the treaty, or of the rules and regulations
made for its enforcement, that the Secretary should decide the question
of inheritance, or that his approval should be a bar to the rights of the
legal heirs, but simply to satisfy the Secretary that the benefit of the
-grant is being received by the original reservee or his legal heirs; that
the grantor is competent to manage his affairs; that he executed the
~ deed ; that the price paid is a fair price for the land and that he actu-
ally recewed the money therefor. .

The purpose was to protect the grantor rather than the purchaser,
and only assured to the purchaser whatever right, title and interest the
grantor had. Without such approval there is no power to sell and con-
vey, but with such approval, the deed conveys all right, title and inter-
est of the grantor.

A decision having been rendered by the circuit court of the United
States for the district of Kansas, determining that Mary Richardville
and Elizabeth Palmer are the only heirs surviving of the original re-
servee, and that Felix Waddle and Louisa are not the heirs of Papee-
zesewah, I can see no reason why a deed executed by the lawful heirs
of the original reservee—so determined by a tribunal having jurisdie-
tion -of the guestion—should not be approved; the approval being
simply authority to convey whatever right, title or interest they may ,
have.

As to the remaining guestion—that the approval be withheld until
compensation for improvements made by Smith has been tendered by
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the legal heirs or their representatives—I concur in the views of the
Acting Commissioner, that the Department has no power to demand
such compensation as a condition to its approval, but that the parties
should be remanded to the courts for their remedy. '
Very respectfully,
E. F."BEST,
Chief of Law Division.

HOMESTEAD CONTEST—RESIDENCE.

GRIMSHAW ». TAYLOR. (On Review.)

The absence of the entryman, or his fawmily, from the land may be satisfactorily ex-
plained where it is evident that the entry was made in good faith and for the
purpose of acquiring a home,

Acting Secretary Muldrow to Commissioner Sparks, October 21,1887,

- T have considered the application filed by Grimshaw for review and
reconsideration of departmental decision, dated January 20, 1886, (4 L.
D., 330) in the case of William Grimshaw ». Lorison J. Taylor, involving
homestead entry No. 930, made by the Jatter on the SW. % of Sec. 20, T.
139 N, R. 73 W., Bismarck, Dakota.

Said decision was an affirmance of your office decision of March 18,
1885, dismissing Grimshaw’s contest, which was initiated on the general
charge of abandonment and change of residence. The record in the
case has again been carefully examined and the facts disclosed by the
evidence, in my judgment, fully justify the conclusion arrived at in the
decision a review of which is sought.
~ Lam still clearly of the opinion that Taylor made his entry in good
faith, with the intention of making the tract in question his home, and
am satisfied that since making said entry he has had no other home.
His absences, and the absence of his family for a time, have in view of
all the cireumstances of the case been satisfactorily explained, and in
my judgment in no way impugn his good faith.

His wife and children were by the illness (insanity) and subsequent
death of her father, prevented from going on the land when claimant
first went there; but within three days after her father’s burial in Mich-
igan, she with her three children left for Dakota, and went on the land
and into a good house which claimant had erected soon after his entry.

Finding no reason for disturbing the departmental decision rendered
January 20, 1886, in the case, the same is adhered to and the motion is
denied.
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FINAL PROOF—SPECIAL AGENT—FINAL CERTIFICATE.
LEONARD F. CARE.

The adverse report of a special agent having been filed prior to the offer of final proof
such agent should be present when the same is offered, for the purpose of obJect-
ing thereto, if necessary, and cross-examining the witnesses.

" Until all the preliminary acts required by the law are performed, a claimant for land

under any of the public land laws acquires no right against the government, and

the title to the land remains under its control.

Acting Secretary Muldrow to Commissioner Sparks, October 21, 1887.

I have considered the appeal of Leonard F. Case from your decision

. dated January 15, 1886, holding for cancellation his commuted home
stead entry, cash certlﬁcates No. 5148, for the SE. 4 of Sec. 6, T.121 N,
R. 54 W., Watertown, Dakota.

The record shows that appellant made homestead entry No. 5296,

June 30, 1881, for the tract described, and that after due advertisement
" he on November 14, 1883, made final proof and commuted the same to -
cash entry.
. It appears that prior to any offer to make final proof, to wit, July 17,
1883, E. G. Fahnestock, then a special agent of your office on duty in
the land district where this land is situated, made a report to your office
to the effect that the law was not being complied with in the matter of
residence. On that report your office on the 17th of January, 1884,
held the homestead entry for cancellation. At thisdate it appears your
office had not been informed of the commutation to cash entry. Subse-
quently, on application of claimant, & hearing was ordered and had,
special agent Fahnestock being present to represent the government.
On the evidence taken at the hearing the register and receiver found
in favor of the entryman and gave it as their opinion that the entry
should not be eanceled.

The register by letter of August 7, 1885, transmitted to your office
the record in the case, and upon an exam1na’c1on of the same you found

‘from the evidence that the claimant failed to show that he had ever
established or maintained an actunal residence mpon the tract, and that
the improvements were not such as wounld indicate an intention on his
part t0 make his home there. You therefore reversed the finding of
the local office and held the entry for cancellation. From that judg.
ment claimant appeals.

Upon examination of the record I find the testimony quite conflicting
on the question of residence. Itis clear that claimant spent a consid-
erable portion of his time in Waubay, where he was in .business as a
druggist, and was assistant post-master during a portion of the time
covered by his homestead entry. Waubay is about twe miles from the
tract in question. Claimanf and his witnesses testify that while so
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engaged it was his practice to drive out to the land and remain there
nights, returning to Waubay and to his business each morning. He
states that his wife accompanied him on his trips back and forth because
she was afraid to stay alone on the homestead.

‘Witnesses for the government testify that they seldom saw claimant
at his homestead, and that when he was there it was on mere visits.
. The evidence shows that he had a fairly good frame house and a stable
on the tract; that there was considerable of household goods in -the
house all the time, and that there were broken about six acres of the
land. : '

- Upon the record as made I do not feel justified in rendering a judg-
ment cancelling the entry, neither am I satisfied that a bona fide resi-
dence such as the law requires has been shown. I therefore think, the
matter being solely between claimant and the United States, that ap-
pellant should have an opportunity at any time within the life time
of his entry to make new proof, after due notice, showing full com-
pliance with the law, his final certificate in the mean time remain-
ing suspended. Your decision is modified accordingly.

It has already been stated that the special agent made his report
upon which your office first held this homestead entry for cancellation,
in July, 1883, and that claimant after the usual published notice, made
final proof which was accepted, the cash received for the land, and cer-
tificate issued November 14, 1883.

It would seem proper in such cases for the special agent to be
present when final proof is offered in order to object if necessary to the
acceptance of the proof, and to cross examine witnesses. Had such a
course been pursued in this case it is not probable that the money would
have been taken for the land and final certificate issued. At least
such action would not have been taken without a full hearing.

Counsel for appellant stfenuously argues in this case, that said ap-
pellant, having made his commutation proof, paid for the land and re-
ceived final certificate, the title is vested in him and the land depart-
ment has no legal authority or right to cancel such certificate and
entry ; that such cancellation can legally be made only after and pur-
suant to judgment of a court of competent jurisdiction.

In other words he argues that the issuance of a final certificate is
equivalent to the issuance of patent in this regard. Argument on this
point is not deemed necessary, it having been so long and so uniformly
held by this Department that until all the preliminary acts required by
the Iaw shall have been performed, a claimant for land under any of
the public land laws acquires no right against the government, and the
title to the land claimed remains under its control. See case of United
States v. Johnson et al. (5 L. D., 442) and cases therein cited.
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HOMESTEAD SETTLEMENT—ACT OF MAY 14, 1880.

WAY 9. MATZ.

The homestead entry of a settler under section three of the act of May 14, 1880, re: |

lates back to the date of settlement, and the intervening entry of another must
be held to have been made subject to the superior right of the homestead setiler.

If the land is in a eounty attached for judicial purposes to another county, the clerk
of the latter is the proper officer before whom to make the affidavit required in
section 2204 R. 8. - .

An entry, based on a preliminary affidavit executed before a clerk of court not au-
thorized to act in such matters, is voidable only, and the defect may be cured by
supplemental affidavit:

. Aeting Secretary Muldrow to Commissioner Sparks, October 21, 1887.

I have considered the case of Charles A, Way ». Peter Matz, involv-

\ "ing the SW. % of Sec. 26, T. 113 N., R.'79 W., Huron district, Dakota,

appealed by Wa,y from the decx,slon of your ofﬁce, dated hovember 14,
.1885, holding his entry for cancellation and allowing Matz to make
commutamon proof, )

It appears that Way made a homestead entry on said tract Novem-

_ ber 3, 1883, and that two days afterwards Matz also made a homestead

entry thereon Subsequently, Matz attempted to make commutation
proof and Way protested. A hearing was ordered by your office,; in
order that the respective rights of the parties might be determined, and

) by agreement between them testimony was taken December 19, 1884,
_ and from day to day thereafter till the same was completed.

The evidence satisfactorily shows that prior to the date of Way’s en-
try, Matz settled upon the land in controversy, with the intention of
claiming the same under the homestead laws, and that within the time
allowed by law he filed his application in the Huron land office, and
caused bis claim to be put on record, in conformity with section three,

- act of May 14, 1830 (21 Stat., 140). His entry though subsequent to

that of Way’s related back to the date of his settlement, the same as if
he had settled under the pre-emption laws, and it was not necessary in
order to render his entry valid that the Way entry should have been
first canceled, as contended by the appellant. Under said act of May
14, and under the facts as found in this case, Way’s entry must be held
to have been made subject to Matz’s previously aequaired settlement
rights. *

This disposes of all of appellant’s assignment of errors, except the
third. He insists that Matz’s entry was irregular and unanthorized by

-law, and was consequently void, because the affidavit of qualification

required by Sec. 2290 of the Revised Statutes was neither made before
the register or receiver, as required by said section, nor before ¢ the
clerk of the court for the county in which the applicant is an actnal
resident,” as required in eertain cases by Sec. 2294 of the Rev1sed Stat-
utes, '

3269—voL 6——17
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It appears that the tract of land in controversy is in Sully county,
and Matz at the time he made his affidavit swore that he was then re-
siding on the land. The officer before whom this affidavit was made in
his jurat deseribes himself as ¢ clerk of the court for Hughes eounty,”
and Matz, at the hearing, swore that his affidavit was made before the
clerk of court for Hughes county. Matz’s attorney, in his argnment,
says that it is a fact well known to Way’s attorneys that, when this
affidavit was made, Sully county was attached to Hughes county for
judicial purposes, and that the clerk of the district court for Hughes
county was also clerk of said court for Sully eounty. No testimony as
to this fact appears in the case, the point having first been made on
appeal to the Commissioner of the General Land Office. If it is a fact
that the clerk of the court for Hughes county was also elerk of the court
for Sully county, there was no irregularity in the matter complained of,
and Matz will be permitted to show the faet on making his commuta-
tion proof. If the fact is otherwise, it was an irregularity which ren-
dered the entry not void, but only voidable. (St. Paul, M. & M. Ry.
Co. v. Forseth, 3 L. D., 446; and Roe ». Schang, 5 1. D, 394.) And
the appellee not having had his attention called to the supposed defect.
at the hearing, will be allowed thirty days from the receipt of notice of
this deecision within which -to file a supplemental affidavit of qualifica-
tign before the proper officer.

As modified herein, your decision is affirmed.

PRE-EMPTION ENTRY—RESIDENCE,

Luru M. MARSHALL.

While it is true that residence cannot be acquired by occasional visits to a traet, with
no intention of making the same a home, yet a residence may be established the
instant a settler goes upon the land with the intention in good faith of making
his home there to the exclnsion of one elsewhere.

Acting Secretary Muldrow to Commissioner Sparks, July 25, 1887.

I have considered the case of the United States ». Lulu M. Marshall,
as presented by the appeal of the latter from the decision of your office,
dated December 18, 1885, holding for cancellation her pre-emption cash
entry No. 1213 of the SE. % of the SE. Z of Sec. 7,and 8.4 of SW.1 and
SW. 1 of SE. % of Sec. 8, T 122 N,, R. 65 w., made March 24, 1883 at
the Aberdeen land office, in the Terrltory of Dakota

The record shows that Miss Marshall filed her pre-emption declaratory
statement No. 9788 for said land on September 20, 1882, alleging settle-
ment thereon July 4, 1882, On Mdich 24, 1883, after due notice, she
offered final proof and payment for said tracts, Whlch was accepted by
the local land officers and final certificate issued thereon.

The final proof showed thal the claimant was a single person, duly
qualified to make said entry; that she settled upon said tract at the

-
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time stated in her declaratory statement, established residence thereon
same day ; that her improvements consist of a frame house, eight feet by
ten, a barn, same size, and six and a half acres of breaking—all worth
$150. With said formal proof was filed a special affidavit of the claim-
ant, duly corroborated, setting forth that she settled upon said tract as
stated ; that she resided thereon for two months continuously ; that she
went to St. Paul, Minnesota, on account of her ill health and remained
there for thirty days; that she then returned to her claim and remained
thereon for some days; that on account of herill health she was obliged
to return to Saint Paul, and since that time has been unable to reside
on the land. The claimant also filed the certificate of her physician, to
the effect that she was under his professional treatment from the 20th
day of October, 1882, until March 22, 1883, and that during that time
claimant has not been “able to go to her home in Dakota.”

On December 4, 1883, a speeial agent of your office reported said entry
. for ecancellation, for failure on the part of the claimant to comply with
_ the law, and because the entry was ¢ speculative from its inception.”

On May 12, 1884, your office directed the local land officers to order
a hearing to determine the truth of said charges. It appears that testi-
mony was taken in said case on August 7,1884, and action thereon sus-
pended under general orders, and again proceeded with by order of

. your office, and testimony was taken on May 20, 1885. From the evi-
. dénce taken before the local land officers, they found that there was
‘no reason to conelude that there was any fraudulent intent on the part
of the claimant”; that the charge was not sustained and that said cash
entry ought to be approved. Your office, however, refused to concur
" in the action of thelocalland officers, and held that the claimant’s own
téstimony shows that she never established an actual residence upon
said land; that she does not allege that she ever cultivated any portion
~of the same to crop; that her’ ill health can not dispense with the °
requirement of residence and cultivation, and that if the elaimant had
acted in good faith, and really intended to make her home upon the
land, ¢ she would not have been so hasty in making final proof.”

It is to be observed that the final proof was made more than eight
months after settlement and hence more than two months after the time
within which claimant was entitled to make said proof under the rules
and regulations of this Department. :

The claimant testified at the hearing that she established her resi-
dence on said land on July 6, 1832, and continued to reside thereon with-
out interruption until the 20th of September, 1882, when she left and
‘went to St. Paul, and returned to the land on the 30th of October, 1882,
and remained thereon from three to four days at that time; that she
then returned to St. Paul and remained until about the 18th or 20th of
November, when she came back and remained about three days; that
she intended to come back to the land in the month of December, but

“was prevented by a severe cold, and that her physician advised her not

4
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to go to her claim, as it would endanger her health. The claimant
further swears that it was generally understood in the vicinity of the
land that such a residence as she maintained was a compliance with the
requirements of the pre-emption law ; that she entered said land for her
own use, and not for the use of any other person ; that she earned her
own support during the time she held said claim prior to and since mak-
ing final proof, by teaching in Minneapolis ; that after making her final
proof she did not remove or cause to be removed her-shanty on the
land, but the same was stolen. The claimant’s testimony is corrobo-
rated as to her residence and good faith by two witnesses, one of whom
swears that claimant had a house upon the land that ¢ was very tasty
and neat,” with a carpet on the floor and curtains up to the windows,
while the other witness says that ¢ this shanty was better than nine out
of ten of the shanties built here.” - :

. The special agent testified to the statements made in his report upon
which said hearing was ordered, that upon the statements made to him
he judged that the improvements were worth thirty-five dollars; that
from the affidavits made to him by settlers, who lived in the vicinity,
he was of the opinion that said entry was not made for the claimani’s
use and benefit, but that having heard the testimony of the claimant he
now has ‘ noreason to believe that the claim was taken for speculation.”

A careful examination of the whole record will not warrant the can-
cellation of said entry. .
© It is nowhere shown that the claimant has concealed any facts, or
has intentionally testifiled untrathfully. While it is true that residence
can not be acquired by occasional visits to a traet, with no intention of
making the same a home to the exclusion of one elsewhere, as was held
by this Department in Fagan ». Jiran (4 L. D., 141); Strawn v. Maher
(ibid., 235) ; Ellictt ». Lee (ibidem, 301); yet aresidence may be estab-
lished the instant a settler goes upon the land with the intention in
good faith of making his home there to the exclusion of one elsewhere.
Goodnight ». Anderson (2 L. D., 624), Grimshaw ». Taylor (4 L. D,,
330).

The claimant and her witnesses swear that she established her resi-
dence in good faith upon said land, the special agent of the government
admits that said entry is not fraudulent, and the local officers, with the
witnesses before them, have found in favor of the claimant, and they
reeommend that said entry be approved for patent. ,

‘While I do not think the facts as shown by the reeord show bad faith
on the part of the claimant, yet I am not satisfied that upon the proof
submitted said entry should be passed to patent. The claimant will |
be allowed to make supplemental proof within a reasonable time, show-
ing full compliance with the requirements of the pre-emption law, and
the regulations of this Department. In the meantime, the entry will
remain suspended.

. .The decision appealed irém is modified accordingly, and the papers
in the case are herewith returned.
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MINING CLAIM—POSSESSORY RIGHT,
MONTANA COMPANY.

In the absence of a clear showing of possessory right an application for patent must
be denied.

Acting Secmmvy Muldrow to Commissioner Sparks, October 24, 1887.

The application of the Montana Company for patent to the Concen-
trating Works mill site is before me on appeal from your office decision
of August 11, 1885, wherein you refuse said application, and hold the
entry for cancellation. .
. The record shows that the Montana Company claim title (by loeation
dated, September 16, 1876, and duly recorded), to certain lands situated
in T.7 N., R.4 W., Helena, Montana, and August 8, 1882, the said
company made mineral entry 865, for 499 acres for the saad 00ncentrat-
ing Works mill site.

The abstract of title duly filed discloses that September 9, 1879, the
said Montana Company made deed to the Alta Montana Company, of

“all its right, title and interest in said mill site.

November 27, 1879, the Montana Company filed its application for
patent.

The president of the Helena Mining and Reduction Company to whom

" the said Alta Montana Company appears to have made deed February
22, 1884, of all its right, title, and interest to said mill sité, filed Sep-
“tember 25, 1885, in the local office, his corroborated affidavit to the ef-
feet that the Alta Montana Company grantee as aforesaid, was a re-
organization of the said Montana Company, and that the said Helena
Mining and Reduetion Company was the successor of the said Montana
 Company.

Accompanying said affidavit is the petition of the Helena Company

that the patent issue to that company, for the reason stated. That
both said affidavit and petition have been before you is evidenced by
your letter of December 12, 1885, refusing said petition.
. There is no evidence other than said affidavits of parties in interest
that the Alta Montana Company was a reorganization of the Montana
Company as stated, while it does appear that the articles of incorporation
of the former company, were filed July 16, 1879, in the e¢ity of New
York, and in the office of Secretary of Montana August 21, 1878,

I am satisfied from the record that the Montana Company fails to
show such possessory rights as is required by law and regulations of the
Department at the date of its application for patent, and concur in your
couclusion that the same should be rejected. Sec. 2325 and 2337 U. 8.,
Revised Statuteb, paragraph 32, mineral cireular approved chober 31
1881.
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The claim of counsel that the application should be considered as hav-
ing been made August 2, 1882, the date of application for survey, is
without force.

Your decision is affirmed.

PRIVATE CASH ENTRY—EQUITABLE ADJUDICATION.

WILHELM BoEING.

4
Although the order restoring these lands to entry limited their appropriation to ap-
plicants under the homestead or pre-emption law, yet as the tract herein had been
‘‘offered ” a private cash entry thereof may be sent to the Board of Equitable
Adjudication, there being no adverse claim or indications of bad faith.

Acting Secretary Muldrow to Commissioner Sparks, October 25, 1887,

I have considered the appeal of Wilhelm Boeing from the decision of
your office, dated August 3,1885, holding for concellation his private
cash entry No. 12,881 of the SE. % of the NE. £ of Sec. 31, T. 43 N., R. 36
W., made December 9, 1881, at the Marquette land office, in the State
of Michigan.

Your office held said entry for cancellation, for the reason that said
land had been restored to entry only under the homestead and pre-
emption laws, and hence not subjeet to private cash entry.

On November 14, 1885, your office refused to reconsidersaid deecision,
holding said entry for eancellation upon the following grounds:

(1) That the land covered by said entry was withdrawn from market
for the adjustment of the grant by act of Congress approved June 3,
1856 (11 Stat., 21), to the State of Michigan to aid in the construction
of a railroad from Little Bay de Noquette to Marquette, ete.; that said
land was approved to said State for the benefit of said road, on De-
cember 24, 1862; that said certification of said land was in effect an-
nulled by the act of Congress approved March 3, 1865 (13 Stat., 520) ;
that your office, on September 1, 1879, recommended that said tracts
be restored to entry, and in accordance with such recommendation, the
land was restored to homestead and pre-emption entry on September
12, 1879, _

The appellant insists that the land covered by said entry was re-
stored to market on June 15, 1868, by Public Notice No. 727, and hence
the order of your office holding that said lands were subject to entry
only under the homestead and pre-emption laws was erroneous. \

An inspection of the records of your office fails to sustain the allega-
tion of counsel for the appellant. But, inasmuch as said land has been
once offered, and there being no adverse claimant and no indication of
bad faith, I am of the opinion that said entry is not void, but voidable,
and that it may properly be submitted to the Board of Equitable Ad-
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judication for confirmation under the appropriate rule. Pecard v. Ca-
mens (4 L. D., 152), ‘

“You will please submit said entry to the Board in due course of busi-
ness. The decision of your office is modified accordingly.

PR

FINAL PROOF—STATUS OF MORTGAGEE.
GEORGE B. THOMPSON.

The sale or encumbrance of the land after final proof brings no new element into the
case when the validity of the entry is under consideration, though the purchaser
or mortgages is accorded the right to show that the entryman had in fact com-
plied with the law.

There is no anthority of law for the substitution of the mortgagee in the place of the
entryman.

Acting Secretary Muldrow to - Commissioner Sparks, October 25, 1887.

In the matter of the proceedings had with respect to the homestead

entry of George B. Thompson, of the NE. } of Sec. 6, T. 147, R. 556 W,

~ Fargo, Dakota, a motion for review of the departmental decision of
August 5, 1887, has been filed on behalf of Lounise C. French, a mort-
gages, claiming an interest in said land.

It appears from the decision above referred to that said mortgagee
was presenf in person and represented by counsel at ‘the hearing held
under the order of your office and had due opportunity to furnish such .
‘evidence as might be desired in support of the validity of said entry.

The motion does not raise any new question or matter pertinent to
the issue not fully considered in said deeision. :

The sale or encumbrance of the premises subsequent to submission of
final proof does not bring any new element into the case when the va-

- lidity of the entry is under consideration, though the purchaser or mort-
gagee is accorded the right to show that the entryman had in fact com-
plied with the law, and that the entry shounld therefore not be disturbed.

R. M. Sherman et al. (4 L. D., 544); John C. Featherspil (id., 570).

© It is asked on behalf of said mortgagee that, if the said entry can

not be confirmed, she be allowed to show her interest in the land and

perfect her title thereto. There can De, however, under the law no ‘
recognition of said mortgagee, except as above indicated, and if the '
entry is canceled, the right of the mortgagee to be heard therein is at

an end, as there is no authority of law for the substitution of the mort- .

gagee in the place of the entryman.

The showing made for review being insufficient, the motion therefor
is accordingly denied.
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TIMBER CULTURE ENTRY—~AMENDMENT.

BRACKEN v. MECHAM.

A pending application to amend an entry constitutes a reservation of the land ap-
plied for.

Acting Secretary Muldrow to Commissioner Sparks, October 22,1887,

January 29, 1884, Manford S. Mecham made timber culture entry for
the 8. £ of NE. %, SE £ of NW. 1, and NE. £ of SW. %, Sec. “19,” T. 6
N, B, €277 W., MeCook, Nebraska. June 17, 1884, Charles M.
Bracken made timber culture entry for the NE. 4 of Seec. 10, T. 6 N., R.
28 W,

By letter, dated July 26, 1884, your office allowed Mecham to so
amend his entry as to embrace (in lien of the tract named in his said
entry) the 8. { of NE. 4, SE. 1 of NW, } and NE. 1 of SW. 4, Sec. #10,”
T.6N,, R. «“287 W,

Subsequently to said amendment, to wit, Octobex 15, 1884, one Callas
O. Smith made homestead entry for the NW. % of Sec. 10, T. 6 N., R.
28 W,

October 18, 1884, Louis H. Winter made appllca,tlon for homestead
entry upon the NW. 2of NW. £, and N. § of NE. 4 and NE. £of NW, £,
See. 10, township and range aforesaid, which application was rejected
by the local officers, because of the sa1d prior entries.

Your letter of October 13, 1885, holds Bracken’s éntry for cancella,—
tion, and also that of Smith as to the SE. 1 of N'W, 4, for conflict with
the amended entry of Mecham.

With reference to the homestead application of Winter, which conflicts
with the entries of Bracken and Smith, you direct the local office * to
order a hearing to determine the rights of the parties.” The record
shows no appeal by Smith from your said decision.

The hearing was held by the local officers January 11, 1886, and the
testimony tending to show contihuous residence from October 1, 1884,
with improvements by said Winter, is forwarded with the papers in the
case. This testimony not having been before you at the date of your
decision, has not been considered.

The case is now before me on the appeal of Bracken from your said
decision of October 13, 1885.

B