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DECISIONS
RELATING TO

THE PUBLIC LANDS.

PRACTICE-HEARINGS-BURDEN OF PROOF.

JOHN W. IOFFMAN.

The jurisdiction of the local office over a case is not abridged by the fact that it comeW1.
before such office on an order for a hearing issued by the Department or the Gen-
eral Land Office.

In proceeding against an entry on a special agent's report the burden of proof is upon
the government, and such report is not competent evidence to be considered on
final judgment.

Secretary Lanar to Comnissioner Sparks, uly 6 1886.

On the 27th of May, 1881, John W. Hoffman made homestead entry
of the S. E. i of See. 5, T. 122 N., R. 63 W., 5th P. M. Aberdeen district,
Dakota. After due notice he made final proof, April 22, 1882, showing
that he was a single man, twenty-three years of age, a citizen of the
United States, and in all other respects qualified to make homestead
entry; that he settled upon the land July 25th, and took up his resi-
dence thereon October 1, 1881, and resided there continuously until date
of final proof; that his improvements consisted of nine acres of land
broken and cropped to oats; a frame house ten by twelve feet, consti-
tuting a comfortable residence; and a well-the total value of said im-
provements being $80.00.

On November 27, 1883-one year and seven months after final proof
and payment had been received by the local officers-Thomas W. Jay-
cox, a special agent of your office, reported said entry fraudulent
whereupon your office, by letter of May 9, 1884, directed as follows:

Action on said entry is suspended, subject to the final determination
upon the hearing which you will hold at a time to be fixed after consult-
ation with the special agent; to enable him to appear and present tes-
timony on the part of the government, and at which the entryman will
be allowed full opportunity to defend the validity of the claim. Issue
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due notice of the hearing, and inform the entryman of the nature and
substance of the special agent's report, as above set fortb, advising him
that in default of an appearance at said hearing his entry will be finally
canceled.

Hearing was had August 12, 1884. The only witness for the govern-
ment was special agent Jaycox, who testified as follows:

On the 27th of October last I visited the claim of John W. Hoffman,
and found a board shanty ten by twelve feet, and about forty acres of
breaking; the total value of improvements on the claim were about one
hundred and fifty dollars. I know nothing about the residence of the
claimant on his -claim only as I was told by settlers living near there

I havermade all the effort l)ossi.ble to obtain witnesses to testify
in the case, but in every instance they have refused to attend because of
threats that had been made against their persons and property ." .
The witness stated to me the names of parties who told him of- these
threats, but I have no reason to think that Mr. Hoffnan had anything
to do with it. Mr. Hoffman was not, certainly, one of the parties named
to me.

Upon this, counsel forclaimant moved to dismiss the proceedings, on
the ground that the government had failed to establish the allegations
of the complaint. The register and receiver sustained the motion, dis-
missed the case, and reported to your office their action in the matter.
Your office, on May 1, 1885, after reciting the facts of the case, decided
that the action'of the local officers-
In attempting to dismiss proceedings in which this (your) office had
exercised original jurisdiction was erroneous. The defendant having
declined to submit testimony upon the merits of the case, action must
be taken upon the facts as shown, by the testimony for the government
and the agent's report. The special agent examined the land October 27,
1883, and found it uninhabited; and he filed with his report sworn tes-
timony to the effect that the claimant never resided thereon. Said cash
entry No. 2345, of John W. Hoffman is therefore held for cancellation.

-In my opinion, the claimant in case at bar did all that was required
of him under your order and in law. On the day of hearing he appeared,
as he had been cited to appear, "to defend the validity of his claim."
In the proceeding attacking the validity of his claim, the burden of
proof was upon the government to establish, by competent evidence,
the affirmative of the issue. See case of George T. Burns (4 L. D., 62).
In that case it was also held that-

The special agent's reports are not evidence, but simply the basis
upon which hearings are ordered. Where the special agent has reported
an entry, upon which final certificate has regularly issued, illegal or
or fraudulent, and a hearing has been ordered under the circular of
May 8, 884, he should offer the proof in spport of his allegations, after
-which the entryman should present his defense.

Thereupon the circular of April 22, 1885, upon which you base your
decision in the case at bar, was modified, so as to make it "conform
to the ordinary rules of judicial procedure." And according to the or-
dinary rules of judicial procedure, when a party has been cited to ap-
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pear at a certain time and place, and answer to a certain charge, and
he does so appear, he is entitled to, a trial, unless the case be continued
upon a proper legal showing made by the other side. In-the case at
bar the party alleging-fraud made no such showing, therefore the case
-was properly dismissed.

This case is in many respects similar to that of James Copeland (4
Ls. ., 275). In that case the investigation was made by the same agent;
and as herein, after the government rested its case, counsel for the claim-
ant moved to dismiss proceedings; the local officers sustained the motion;
your office reversed the action of the local officers, and held the entry
for cancellation. In deciding that ease I said:

The testimony submitted by the government showed at least primta
facie that the law had not been complied with by the claimant; and not
being rebutted by any evidence proper on that hearing to be considered,
it was error to dismiss the case against the government.

The conclusion that it was error to dismiss proceedings in that case
was predicated on the fact that testimony had_ been submitted which
showed prinia facie that the law had not been complied with. In the
case at bar, however, no evidence whatever was presented tending to
show fraud; the only testimony submitted was. that of the government
agent, who testified to finding forty acres of land broken where the en.
'tryman upon final proof had shown but nine acres, and .to one hundred
and fifty dollars of improvements where the entryman had sworn to but
eighty dollars -neither of which facts are per se indicative of fraud-
and concluded-by announcing that he could obtain no other evidence.
There was nothing to rebut, and therefore-it was not error to dismiss
the proceedings.

I can not concur in the view expressed in the decision appealed from
that the register and receiver were without authority to dismiss this
case on the motion made by counsel, merely because the hearing had
been ordered by your office. I do not think that the fact of your office
or the Department having directed that a hearing be had in any case,
inhibits the officers before whom the hearing is ordered from proceed.
ing as in other cases. Such order places any case to which it is made
applicable, again within the jurisdiction of the register and receiver to
whom the order is made, and the proceedings at the hearing should be
in accordance with the general and well recognized rules of practice
applicable to trials before those officers. If, therefore, as was done in
this case, a motion to dismiss is ma(Ie, raising a question on matters
occurring subsequently to the order for the hearing, the register and re-
ceiver would have full jurisdiction and authority to grant or deny such
motion-their action being of course subject to review by your office,

-and reversal if found to be based upon insufficient grounds.
Your said office decision of May 1, 1885, is therefore reversed.
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DESERT LAND ENTRY-COMPACINESS.

LIZZIE A. DEVOE.

In determining whether an entry is within the regulations as to compactness its rela-
tion to adjacent lands may be properly considered.

Secretary Lamar to Comimissioner Sparks, July 7 1886.

I have considered the appeal of Lizzie A. Devoe from your decisions
of September 3d and November 19, 1885, rejecting for lack of compact
ness her desert land entry No. 2530, for the E. J; of the N. E. and the
NO E. 1 of the S. E. of Sec. 8, and the N. of the S. and the S. of
the N. of See. 9, T. 47 N., R. 81 W., Cheyenne District, Wyoming.

Devoe's entry contains four hundred and eighty acres. It measures
a mile and a quarter from east to west-somewhat exceeding the dimen-
sions prescribed in the circular of March 1, 1884, (p. 35). You direct
that Devoe:" adjust" the boundaries of the entry so as to comply more
literally with the requirements of the law and the above regulations.

Ido not see how this can be done. An examination of the tract-books
of: your office discloses the fact that such re-adjustment can not be
made by dropping two forties from the east end of the tract and taking
in an equivalent amount on the north, as said land on the north is, and
was before the date of Devoe's entry, filed upon as a.pre-emption claim

.by one. Bryan Long. All the land on the south is marked upon the
maps and reported in the field notes of- survey on file in your office as"
being, " mountainous 7-thus corroborating the allegations in the affi-
davit accompanying Devoe's appeal that said land could not be rendered
arable even by irrigation. There is no way in which the boundaries of
the entry can be re-adjusted, except by extending them either north or
south, the former of which: is unallowable under the law, and the latter
impracticable in view of the topography of the country.

The rule prescribed in the circular of March 1, 1884, (supra), is by its
own terms not a rigid and inflexible one, the statement being explicitly
made therein that-

The requirement of compactness will be held to be complied with on
surveyed lands when a section, or a part thereof, is described by legal
subdivision.:as nearly in the form of a technical section as the situation
of the land and its relation to other lands will admit.

There being in the case of Devoe's entry no departure from reason-
able requirements of compactness, but it being as nearly square 1" as its
relation to other lands will admit," I think said entry should be allowed
to stand, and so direct. Your decision is modified accordingly.
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-TIMBER CULTUBE CONTEST-RELINQUISHMENT.

BROWN v. BALDWIN.

The charge as laid by the contestant could not be maintained, but as she subsequently
during the pendency of the contest and prior t the intervention of any adverse
right, filed the entryman's relinquishment her right to make entry of the tract
involved is recognized.

Secretary Lamar to Commissioner Sparks, Jlij 7, 1886.

:I have considered the case of Eva Brown v. John H. Baldwin, on
appeal by the former from your office decision of April 28,1885, cancel-
ling her timber-culture entry No. 5923, for the SE. i of Sec. 21, T. 116
N., R. 67 W., Huron district, Dakota Territory.

The tract described was originally entered by John F. Douglas, Octo-
ber 20,1882, under the timber-culture act. August 24,1883, Eva Brown
instituted contest against Douglas, alleging as ground therefor that he
"had made and executed a relinquishment of said tract, and holds the
same for-sale and speculation." This relinquishment Brown obtained
and filed with the local officers. The relinquishment bears the same
date with Brown's affidavit initiating contest, namely, August 24, 1883;1
but-there is nothing among the papers to indicate when it was filed in
the local office further than an incidental remark of Brown's attorney,
that it was filed "subsequent" to the initiation of contest. The local
officers refused to cancel Douglas's entry, but transmitted the papers
to your office, November 24, 1883. Your office, April 28, 1884, directed
the cancellation of Douglas's entry, but dismissed Brown's contest,
holding that "the allegation that a party has relinquished his entry is
not of itself a-sufficient ground f6r coutest"-at the same time directing
the local officers to "hold the land subject to entry by the first legal
applicant," thus practically denying to Brown the preference right to
enter. Your office also retained upon its files Brown's application to
enter. Brown appealed to the Department. The Department, October
20, 1884 (3 L. D., 150) decided that-

If Brown had obtained possession of the executed relinquishment and
filed it at the time of making application toenter (there being no other
contest pending at the time), said application should have been allowed;
but failing to file the relinquishment upon making application to enter,
she had at the time of making such application no statutory ground of
contest. Nevertheless, under the circumstances,-having done the best
she knew to secure the desired right, and no other right having inter-
vened, but the question being one entirely between the applicant and
the United States-I see no reason why she should not be allowed thei
benefit of being considered the first legal applicant, and so direct.

In pursuance of this decision your office, October 24, 1884, directed
the local officers to place Eva Brown's application of record. Brown
being notified of the departmental decision and your said office or-
der-and her previous application being retained upon the files of your
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office-on November 3, 1884, made timber-culture entry No. 5923 for
said tract.

Nearly six months prior to this, however, to wit, May 6, 1884, one
John H. Baldwin had made timber-culture entry No. 5110 fr the same
tract. April 28, 1885, your.office held Brown's entry for cancellation,
in a decision of which the following is all except the introductory state-
ment of the case:

The Hon. Secretary of the Interior, on October 20,1884, decided sub-
stantially as follows in case of Eva Brown, viz: that claimant had no
legal right to initiate a contest, and because of this fact could not ac-
quire a preference right to enter the land in controversy, but as no other
right had intervened, there was no objection to her being permitted to
enter the tract as the first legal applicant.

When the decision cited was made, the Hon. Secretary wasr not aware
of the intervening right of John H. Baldwin, whose timber-culture entry
was at that time of record, and was a bar to any. other timber entry in
that section. When the appeal of Eva Brown was forwarded to the
Hon. Secretary by my letter P' of May 22, 1884, no mention was made
therein of the intervening right of Baldwin, because the clerk having
charge of the case omitted to make proper annotations upon the tract
books.

You will notify Brown that her entry is held for cancellation, and al-
low the usual time in which to appeal from this decision.

From the said decision of your office Brown appeals to the Depart-
ment'

The holding of your office, to the effect that the departmental decision
of October 20, 1884 (suvpra), allowing Brown " the benefit of being con-
sidered the first legal applicant " was conditioned upon the fact of "no
other right having intervened" at the date of said decision is untenable.
Said decision rested simply upon the conclusionthat, although Brown'
had applied to contest upon a ground which she could not maintain,
yet inasmuch as 'she had subsequently filed a relinquishment, and no
adverse right had intervened up to that time, he should be allowed to
make entry of the land.,

'Yonr offlce decision holding Brown's entry for cancellation for con-
flict with that of Baldwin's is therefore reversed.

HOMESTEAD ENTRY-ABANDONMENT.

ANDERSON V. ANDERSON.

The charge of abandonment will not lie where it appears that residence was estab-
iished and the subsequent absence was the resalt of judicial compulsion.

aSecretary Lamar to Commissioner arks, July 7,1886.

On May 12, 1869, Anders Anderson filed declaratory statement for
the NW. iof Sec. 30, T. 114, R. 35, Redwood Falls, Minnesota, alleging
settlement April2, the same year. On July 3, 1873, he made' fimber-
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eulture entry for the same tract and surrendered his declaratory state-

ment receipt, though it does not appear that the filing was ever can:

celed. On April 13, 1880, he relinquished his-timber-culture entry, and

on May 17 following made homestead entry for the tract.

On August 17, 1883, Charles Anderson filed affidavit of contest

against said entry, alleging abandonment. At the hearing contestant

appeared personally and by counsel; contestee was represented by at-

torney. The testimony disclosed the following facts: That contestee

settled on this tract some ten or twelve years prior to the, contest? and

continued his residence there, with his family, until about February 22,

1882, at which date he was arrested, charged with the murder of his wife,

and taken from his homestead to the ienville jail; that he was con-

victed on said charge, and in .lay, 1883, committed to the penitentiary

at Stillwater, Minnesota, for life; that on said last date his family con-

sisted of seven children, one of whom is the contestant herein, and that

four of the children were minuors; that the improvements consisted of

a house, worth $900, a good granary and well, one hundred acres plowed,

sixty-five acres in crop, eight or nine acres fenced for pasture, and a

grove of trees covering from ten to thirteen acres; that claimant had a

supply of farming machinery, a considerable number of livestock, and

other personal property. That after the arrest of contestee the chil

dren one by one left the homestead, finding homes elsewhere, and that

in December, 1882, Charles Anderson, the last one remaining, left the

land. The testimony further shows that claimant, in January, 1883,

while under arrest but prior to conviction, executed a lease of said

premises to one John McIntosh, then jailer and deputy sheriff at Renm

ville, for the term of two years, from March 1, 1883, with power to sub-

let, in consideration of which the lessee agreed to keep. the growing

timber protected from fire, and the buildings from being destroyed;

that McIntosh sublet the full term to one Henry Smith, who, either

personally or by subtenant, protected the property and cultivated the

land up to the date of hearing. It is further shown that claimant be-

lieved he could best secure the homestead for all of his -children by

making the lease as above stated. On this state of facts the local offi-

cers dismissed the contest, and your office on appeal affirmed their ac-

tion.
While it is true that residence under the homestead law must be con-

tinuous and personal, it is also true that residence once established can

be. changed only when the act and intention of the settler unite to effect

such a change. Anderson had lived on this tract for many years, and up'

to the date of his arrest had complied with the requirements of the law

as to residence and cultivation. His absence from the land since that

date is byjudicial compulsion,which would certainly be a valid excusefor

temporary absence. (Bohall 'v. Dilla, 114 U. S., 47). I am therefore of

opinion that claimant's absence from the land under imprisonment for

life does not constitute abandonment under the homestead law. No
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other question is presented by the record for ny consideration. Ques-
tions as to the making of final proof need not be here decided.

The decision dismissing the contest is affirmed.

TIMBER CULTURE-PLANTING-CULTIVATIO-.N

HUNTERB v. OR.R.

Sowing tree seeds broadcast cannot be held in compliance with the law, as it renders
cultivation impracticable.

Secretary Lamar to Connissioner _parks, July 9, 1886.

I have considered the case of Otis M. Hunter v. William M. Orr, as
presented by the appeal of the latter from your office decision of Feb.
ruary.11, 1885, holding for cancellation his timber-culture entry for the
W. of S. E. and the E. of SW. , of Se. 32, T.11 N., R. 1,E.,
Jin coln, Nebraska.

It appears that said entry was made February 23, 1878, and that
Hunter filed his affidavit of contest December 18, 1883, charging. that 
"Wm. M., Orr has no trees on above described land, nor has there been
any cultivation within the last two years, or has there been any trees
planted on said.tract within that time."

Hearing was set for January 24, 1884, at which time both parties ap-
peared with counsel and witnesses, and the trial proceeded.. A large'
amount of testimony was taken, upon the hearing and consideration of
which the register and receiver found that contestee had failed to com-
ply with the law in. the matter of planting and cultivation. Orr ap-
pealed, and your 'office affirmed the finding of the local office.

I have carefully examinedthe testimony, which I find to be very eon-
flicting-witnesses for contestant testifying that there are but few trees
on the tract, some putting the number which they were able to find
upon examination as-low as a dozen or thereabouts, and stating that
these could only be found by searching in the weeds and grass; while
witnesses for contestee testify to having found growing on the land a
large number of trees, ash and elm, and that from their examination
they are.satisfied that there are many more than the law requires.

The examinations referred to by the witnesses for the contestee, it
appears, were made at the request of and in company with Orr, the

*contestee-some of the witnesses testifying that they could see no trees
on the tract until told and showed by Orr how to find them, viz, by
getting down and parting the weeds and grass in which they grew. In
this way they examined certain spots: over the tract, and from4 such ex-
amination drew their conclusions, or made their estimates as to the total
,mumber of trees.
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While the testimony is contradictory on many points, and especially
so as to the number of trees, it is in some respects free from conflict.
It is agreed that such trees as were found were small, and that they
were hidden from view by the dense growth of grass and weeds; that
the seeds.from which they had grown, instead of having been planted,
within the ordinary meaning of that term, had been sown broadcast
and harrowed in, and then left to vie with weeds and grass in their
growth, there having since said, sowing been no cultivation. Weeds
and grass and trees were from that time left to grow together.

It is manifest that should the seeds, or any considerable portion
thereof, thus placed in the ground grow, the trees would be so distrib-
uted on the tract as to render ordinary cultivation impracticable.

The reasons assigned by claimant for sowing the seed broadcast in-
stead of planting in the ordinary way are, that he planted in the usual
way within the time prescribed by law after his entry, and that because
of the alternate swampy and dry or baked condition of the land, to-
'gether with the peculiar character of the soil, the seeds planted failed
to grow, and that he then determined to, and did, in the spring of 1882,
try sowing broadcast with better success, the weeds and grass serving
as a mulch to protect the trees. While it is true that tree culture, to
secure a successful growth requires different methods and treatment in
different sections of the country, and under the varying circumstances
as to soil, climate, etc., it is equally true that the law contemplates that
the trees, seeds or cuttings should be so placed in the ground as to
render practicable whatever method of cultivation the character of the
changing seasons may render advisable. It is by no means clearfrom
the evidence in this case that the number of growing trees is such as
would meet the requirements of the law, and I do not think there has
been or can be such tillage of the ground upon which the seeds have
been sown broadcast as would constitute cultivation of trees within the
meaning and intent of the law.

Such a course as that.pursued by Orr amounts practically to leaving
such trees as may start after a broadcast sowing to grow wild, without
any care or protection whatever by the entryman, and then, if approved,
would allow him to come in and say that he did nothing in the way of
protection or cultivation because nature by causing the growth of weeds
and grass about and overthe trees, furnished an all sufficient protection-
in fact, better than could result from any act of his.

This would be trifling with the law, and such a condition of fact
would inmyjudgnent furnish that evidence of want of good faith which
would warrant the cancellation of an entry so held.

The course indicated has been substantially that pursued by Orr, as
shown by the testimony and admitted by himself. Finding no reason
for disturbing the decision appealed from, I affirm the same.- .
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SOLDIERS' ADDITIONAL HOMESTEAD.

OwEN MCGRANN.

Certificate of right to make additional entry can issue for only the difference between
the original entry and, one hundred and sixty acres.

The original entry being canceled for failure to make final proof, residence and culti-
vati6n' will be required in ease of entry under additional certificate.

Secretary Laniar to Commissioner Sparks, July 10, 1886.

With your letter of August 1, 1885, were transmitted the Gapers rel-
ative to the application of Owen. MeGrann for an additional homestead
claim under the provisions of Section 2306 of the Revised Statutes.

The record shows that, on June 13, 1863, McGranii made a homestead
entry, No. 88, of the NW. 1 of the NW. ' and Lot 7 of Sec. 20, T. 114
N., R. 26 W., Henderson (now Redwood Falls) land district, Minnesota.
Said entry embraced 98.50 acres, and was canceled for failure to mak6
final proof within the time prescribed by law. On 'December 9, 1884,
McGrann purchased the NW. 1 of the NW. Hoof said Sec. 20, under the
provisions of the second section of the act of Congress approved June
15, 1880 (21 Stat., 237).

It was decided by your office " that as the original entry was for 98.50
acres, a certificate of right could only be issued for 61.50 acres, and the
conditions of said certificate would'require residence upon and cultiva-
tion of land entered thereby." The time of filing said application does
not appear in the record, but the affidavit accompanying the same is
dated December 15, 1882, and the request of your office to the Adjutant
General, U. S. Army, for information, is dated March l, 1883, and,
hence, I assume that the application is within the provision of depart-'
mental circular, dated February 13, 1883 (1 L. D., 41).

Section 2306, R. S., provides that " Every person entitled, under the
provisions of section twenty-three hundred and four, to enter a home-
stead, who may have heretofore entered, under the homestead laws, a
quantity of land less than one hundred and sixty 'acres, shall be per-:
nitted to enter so much land as when added to the quantity previously

entered shall not exceed one hundred and sixty acres."' Under the pro-
visions of said act, since the original entry was for 9s.50 acres, MeGrann
is entitled to enter as an additional homestead only 61.50 acres; the dif-
ference between the amount of the original entry and one hundred and
sixty acres.

It is strenuously insisted by appellant that said Sec. 2306 does not re-
quire resilience and cultivation upon the tract entered, and that by
reason of the purchase of a part of the land embraced in his original
entry under said act of June 15, 1880, McGrann complied with the law'
as to his original entry, and is entitied to a certificate free- from condi-.
tions. But this contention cannot be maintained.

It is clear that the law contemplates that the entryman shall comply
with the requirements of the homestead law as to residence upon and
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cultivation of the land. covered by his original entry, and when it is
shown that the etryman has abandoned his original entry, then he
must" show the required residence and cultivation of the tract covered
by the additional entry, in order to complete title thereto. This was.
expressly ruled by this l)epartmient in the case of John W. Hays (3 C.X
LO., 21).

While it may be conceded that the act of June 15, 1880, is a remedial
statute, and, therefore, should be construed liberally, yet I do not think
it was ever intended by Congress to extend the provisions of that act
to cases like the one at bar. Said decision of your office is therefore
affirmed.

ROMESTEAD-ACT OF JUNE 15, 1850.

STARBUCK V. KISTLER.

The second section of this act secures the right of purchase only to transferees who
became such prior to the passage of said act.

Acting Secretary Muldrow to Commissioner Sparks, Jvty 13, 1886.

On November 11, 1879, John W. Kistler made homestead entry for
W. of NE. , and E. of NW. 1, Sec. 22, T. 3 N., R. 29 W., North
Platte (now McCook) land district, Nebraska.

July 9, 1884, Moses T. Starbuck initiated contest, alleging abandon-
ment. H1earing was set fbr August22. OnthatdayoneJ.E. Cochran
appeared, asked to be made party defendant, and to be allowed to pur-
chase under section two of the act of June 15, 1880, alleging that on Au-
gust 1, 1884, he had purchased from said Kistler all his right, title and in-
terest to said~homestead for a valuable consideration and in good faith.
Without passing on the rights of Cochran, the local officers proceeded to
hear the testimony in the case. Claimant did not appear. On September
30th following the local officers recolnmended cancellation of said home-
stead entry on the proof submitted, and transmitted with the papers the
application of Cochran, for instructions.

Your office held said entry for cancellation ol the proof, and denied
Cochran's application to purchase. I am of opinion that such action
was proper. The second section of said act of June 15, 1.880, provides:
"That persons who have heretofore under any of the homestead laws
entered lands properly subject to such entry or persons to whom the
right of those having so entered for homesteads may have been at-
tempted to be transferred by bona fide instrument in writing may en-
title themselves to said lands by paying the government price therefor,"
etc. This' section secures the ight of purchase only to transferees,'who
became such prior to the passage of said act. The transfer in this case
was made August 1, 1884, and hence does not fall within the provision
of said act.

For the reason herein stated said decision is affirmed.
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PRACTICE-AFFIDAVIT OF CONTEST.

PEDERSON V. JORGENSON ET AL.

The omission of the venue from an affidavit of contest is not such adeAfect as tomi-
-validate the contest, nor can a stranger to the record take advantageathereof.

Acting Secretary llfuidrozw to Commissioner Sparks, JTuly 14, 1886.

On September 4, 1877, Hendrik Jorgenson made timber-culture entry
for the NE. 1 of Sec. 30, T. 109, R. 43, Tracy, Minnesota. On January
21, 1884, Charles E. Carlson brought contest against the same for failure
to comply with the law. On the same day, but later, Cornelius Peder-
son applied to contest said entry, on the same grounds, alleging that
the prior contest of Carlson was void in that there was no venue in
the affidavit. The local officers rejected the application to contest. On
appeal your office affirmed the action of the register and receiver, and
held that " Carlson, who furnished sufficient information to give him a
prima facie standing, should not be deprived of an opportunity to com-
plete his case on the ground of a mere technicality, and you will there-
fore allow him to amend'by filing a new affidavit of contest.", Pederson
alone appealed.

The ruling of your office as far as it affects him was correct, and is
hereby affirmed.

The omission of the venue from the affidavit of contest, it being per-
feet in all other respects, was not such a defect as to render the contest
void, or to allow a stranger to take advantage of it.

RAILROAD GRANT-RES, JUDICA TA.

GRIFFIN V. CENTRAL PAC. R. R. CO.

A decision of the General Land Office, not appealed from, erroneously holding that a
tract of land passed under the grant, will not preclude the Department from con-
sidering the legal status of such tract, under said grant, on the subsequent appli-
cation of a new party claiming the right of entry.

Acting Secretary ]Juldrow to Commissioner Sparks, July 15, 1886.

This case comes before me on appeal by the Central Pacific R. R. Co.,
from the decisions of your office, dated, respectively, September 11 and
October 1, 1884, rejecting its claim to the SE. of SE. 4, i i of SE. 1

-and SE of NE. of Sec. 9, T. 14 N. R. 6. E.'M. D. M. Marysville,
California, and awarding the same to William Griffin.

The tracts involved are within the primary limits of the grant to the
Central Pacific Railroad Company, under the acts of Congress approved
July 1, 1862 (12 Stat., 489), and July 2, 1864 (13.Stat., 356), the right
of which is held by your office to have attached to its granted lands in
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this district, at the date of the latter granting act, its road having been
definitely :located at a date prior thereto. The withdrawal for the ben-
efit of the grant became effective in the Marysville district, October 3,
1864.

The township plat was filed in the local ofi ce September 18 1868. 
The records show that one Alfred llodnett filed pre-emption declara-

tory statement, No. 5562, for the tracts in question December 17, 1863,
alleging settlement thereon November 1, 1857. This claim was never
perfected.

Subsequently, to wit, on December 7, 1873, one Felix G. Hendrix
made application to file a pre-emption declaratory statement for the
lands herein, and a hearing was had January 15, following, for the pur-
pose of determining whether or not the tracts were excepted fron the
grant to the railroad company, by reason of the said claim of llodnett.
The evidence adduced at that hearing clearly established the fact that
Hodnett settled upon this land at or about the time alleged in his said
declaratory statement; that he was a qualified pre-emption claimant;
and that he had continuously occupied and improved the same up until
some time in the year 1870, when he abandoned it. By decision of your
office, dated July 31, 1880, the application of Hlendrix was rejected, it
being held-following the ruling in the "Gates" case (5 a. L. o., lO)-
that although Hlodnett had had a claim which might have been per-
fected, and would then have been a bar to the railroad grant, yet it
having been abandoned by him in 1870, the right of the company then
became effective, and by the doctrine of relation was carried back to
the date of the grant. From this decision there was no appeal, and the
case was finally closed November 1, 1880.

The decision in the "Gates case (supra) was overruled by my im-
mediate predecessor in the' famous " Perkins " case (1 L. D., 357), and.
it was therein announced that lands within the granted limits to which
a pre-emption claim had attached at the time the line of the road was.
definitely fixed were not granted at all, even though the claim should
be afterwards abandoned. This ruling has been followed since in the
Department, and is now well settled.

On the 16th of April, 1884, the local office at Marysville rejected the
homestead application of Griffin (the appellee herein), holding that the
laud having been awarded to the railroad company by the Commissioners
decision of July 31, 1880, before mentioned, the case was res adjudicate,.
and no jurisdiction remained in the United States government to make
further disposition of the lands involved. From this decision Griffin:
duly appealed, and the same was reversed by your office on September 11,
1884, in the decision herein appealed from. The before mentioned de-
cision of October 1, following, also appealed from, was an overruling of
a motion for review and reconsideration, filed on behalf of the company,
of said decision of September 11 preceding, which was still adhered to.

There is but one question of importance involved in this case, as pre-
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sented by the appeal,-viz: whether the question as to the rightof the
company to the tracts in dispute is res adjudicata, and, therefore, beyond
the jurisdiction of the Department.

With regard to this question, am decidedly of the opinion that the
case is not res adjudicate. Te ruling of your office of July 31, 1880,
relied upon by the company to sustain its case, was clearly an erroneous
exposition of the law in relation to such matters. That decision gave
the railroad company no greater rights as against the United States than
it theretofore possessed. The land did not pass to the company under
its grant, and therefore it never took title to it. The question is now one
solely between Griffin and the government. True, so far as the pre-
emption claim of Hendrix is concerned, it is forever at an end. It is
res adjudicata. But that has nothing to do with the claim of the United
States government. Whitnall v. Hastings and Dakota Railway Coin.
pany (4 L. D., 249).

Now, from the grant to this company, under the acts of Congress be-
fore referred to, were excepted all lands to which a pre-emption or
homestead claim had attached at the time the grant took effect. As
before stated, both at~the date of the grant and also at the date of the
withdrawal, the lands in question were. occupied and improved by a
bona fide pre-emption claimant, who some years afterwards abandoned
his claim. They were therefore excepted from the grant to the com-
pany by the terms of the granting acts, and do not, and cannot, be held
to belong to the company. See "Perkins" case (supra), and many
later departmental decisions. The lands not having passed to the
company under its grant, it cannot be heard to object to any disposition
*the United States may choose to make of them.

I therefore affirm your office decision rejecting the claim of the com-
pany to the land involved. Some question having arisen between Mr.
Griffin and another party claiming to have purchased the improvements
of Hlodnett, as to priority of right, and that question not having been
passed upon by your office, I return herewith all papers in the case for
such further action as may be necessary in the premises.

SCHOOL LA1D-PRBE-EPTION.

JOHN JACK.

A filing on a school section being held forcancellation on special agent's report charg-
ing want of settlement, the pre-emptor is allowed to furnish final proof in view
of alleged settlement before survey and continuous residence thereafter, though
the filing was not placed of record within the statutory period.

Secretary Lamar to Commissioner Sparks, July 21, 1886.

By letter of September 16, 1884, your office held for cancellation the
pre-emption declaratory statement of John Jack, for the N. of SE. i
and S. W of NE. . of Sec. 36, T. 9 S., R. 12, Helena,:Montana Territory.
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This action was based upon the report of a special. agent to the effect
hat the claimant had never made an actual, bonafide settlement upon

the tract in question. The appeal of Tack is now before me for consid-
eration.

The township plat was filed in the local office November 6,1872. The
declaratory statement was filed February 18, 1884, alleging settlement
in May, 1882. In his appeal to this Department Jack furnishes affida-
vits to'the effect that his actual settlement was made upon the land in
1871, before the filing of the township plat, and that his residence thereon-
has been continuous up to (late.

In view of the statements made in these affidavits, I deem it advisa-
ble that the claimant be allowed an opportunity to prove their truth.
He will accordingly be given sixty days from receipt of notice of this
letter to make final proof for the land claimed by him, at which time a
special agent of your office should be present in the interest of the gov-
ernment. If claimant shall fail or refuse or comply with the above di-
rections his filing should then be canceled.

The decision of your office is modified accordingly.

PRE-EMPTIO.A-SECOND FILING.

BYWATER V. HILL ET AL.

A pre-emption claim based on the settlement and filing of one who had previously
exhausted his pre-emptive right is illegal, and the transmutation thereof to a
homestead entry will not exclude an intervening adverse claim.

Secretary Iamar to Commissioner Sparks, July 22, 1886.

I have-considered the case of Charles M. Bywater v. W. C. Hill and
J. Vance Lewis, involving Lots 7, 8, 11 and 12, Sec. 4, T. 24 N., IR. 4 B.,
Olympia, W. T., on appeal by BS water from your predecessor's decision
of August 29, 1883, holding his homestead entry thereon for cancella-
tior.

It appears from the record that Bywater applied to file a declaratory
statement for said tracts on May 8, 1879, alleging settlement October
7, 1877. Hill and Lewis applied to locate Porterfield scrip on said
tracts on January 8,1880. At said dates the land was covered by a
claim of the Townsite of Seattle, which however was held by the Sec-
retary of the Interior on October 26, 1881 (1 L. D., 501), to be invalid,
'and Bywater was allowed to file as of date his said offer was made.
This he did November 26, 1881, by declaratory statement No. 5313; and
on December 19 following he transmuted his filing to homestead entry
No. 4113. By his aforesaid decision and by that of July 22, 1882, the
Secretary also allowed Hill and Lewis to locate their scrip, as of date
-of their said offer, subject however to Bywater's right as a pre-emptor;
-and this they did August 28, 1882.
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A contest between the parties was. thus brought about, and hearing
was had in December 1882, at which the scrip locators attempted to
show, first, that Bywater had exhausted his pre-emption right by cer.
tain prior filings in Minnesota, and, second, that he had failed to settle
on and inhabit the land as required by the preemption law. For a
reason not stated, the local officers ignored the question of the effect of
-the prior pre-emption filings, but found that Bywater had complied with
the law in respect of residence, and awarded him the land. When the
case came before your office on appeal, the question of the prior filings
was again ignored, but it was held that Bywater had failed to comply
*with the law in the matter of residence, and his entry was held for can-
cellation. I do not find it necessary to enter into a discussion of the
evidence upon the question of Bywater's settlement and residence, but'
will dispose of the case on that relating to the alleged prior filings.

In his testimony at the hearing, Bywater admitted that he had made
a pre-emption filing in Minnesota about June 1873, and that he had re-
linquished it subsequently for a consideration of $900 or $1000. (I un-
derstand that at page 41 of the trial record he corrected his testimony
at page 12 in regard to said relinquishment). I have caused the records
of your office to be examined, and it appears therefrom that one Charles
M. Bywater filed declaratory statement No. 20,254 for the NW. of Sec.
4, T. 107, IR. 36, New Ulm, Minn., alleging settlement June 10, 1870;
and that on June 25, 187,3, Charles M. Bywater filed declaratory state-
ment No. 22,356 at the same office for the NW. 1 of Sec. 24, T. 107, R.
36, alleging settlement June 20, 1873. The latter filing was canceled
by letter (" C") of May 13,1878, forrelinquishment; and the relinquish-
ment, which is on file, was executed September 29, 1877, and is unmis-
takably in the hand-writing of C. M. Bywater the claimant in this case.

-It therefore appears from the record before me that Bywater held a
tract of land in Minnesota under the pre-emption law from June 1873 to
September 1877, in which last-namedmouth (he stated in his testimony)
he removed to Washing-ton Territory. In my opinion he had thereby
exhausted his pre-emption right, and his pre-emption settlement and
filing on the land herein in controversy were illegal (J. B. Raymond, 2 L.
D. 854). This was the status of his claim on January 8, 1880, when Hill
and Lewis made their scrip location; and such a claim could not be
validated by the subsequent transmutation to a homestead entry, so as
to appropriate the land against them (Brooks v. Tobien, 4 LID., 560).
For these reasons your said office decision is affirmed.

I call you attention to the fact that this land appears to be a part of
the Maynard donation claim, and that the record shows that a request
to issue patent for it to the heirs of Lydia Maynard was on February
27, 1885, refused consideration by my predecessor, because of the pen-
dency of a certain suit in the Supreme Court of the United States in-
volving her title thereto. In the letter transmitting his views to your
office is the following passage: " You will please take no action looking
to a disposition of these lots until said suit has been decided."
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PRACv1C-REViEWT; SR VEY--ACCO UNTS.

J. R. GLOViR.

The decision'of the Department rejecting a survey and refusing to pay therefor will
not be reviewed, where it appears that application for such action was not made
within the proper tine, and that prior to such application the townships covered
by said survey had been resurveyed and the work paid for under a subsequent
contract.

Acting Secretary ilfuldrow to Commissioner Sparks, T'uly 22, 1886.

On May 26, 1877, the United States Surveyor General for California
executed a contract with Deputy Surveyor J. R. Glover for the survey of
Townships 18 to 25 N., Range 10 W., Mount Diablo Meridian, Cali-
fornia.

On April 14, 1879, Secretary Schurz made a decision relative to the
approval of the accounts of Deputy Surveyor Glover for the survey of
these townships, and also upon the question of the approval of said
surveys, in which he held that said surveys were not in conformity with
law, but in direct violation thereof, and that his accounts for said
services sould be rejected.

In the decision referred to Secretary Schurz said:
"Viewing the work as a whole, it will be seen that Mr. Glover exe

cuted the survey of the 4th standard line in such a manner as to throw
the deficiency into the townships which he had the contract for subdi-
viding, instead of- allowing it to fall in the place here it naturally
belonged. In so doing he violated the law.

'"1st. By deducting the deficiency from the. east, instead of the west
side of the townships north of the 4th standard line; and (2) by drop-
ping a row of sections from the east side of the 4th standard line, and
by running the lines of survey in the wrong direction.

: ,* * * : - * @* .
"I am of opinion that Mr. Glover is not entitled to pay for the sur-

vey of these townships, and that the survey of townships 18 to 25
north, 10 west, should be rejected."

it will be seen from the decision above referred to that Secretary
Schurz decided (1), that these surveys were improperly executed, and
should be rejected, which was accordingly done; and (2) that Glover
was not entitled to pay for that service.

No further action was taken in the matter by Mr. Glover, until nearly
six years thereafter, when he filed the present motion, " invoking re-
newed supervisory action and review of said decision.
upon matters arising since the date of such rejection," to wit: At date
contemporaneous with the Glover surveys, Deputy Surveyor Hanson
had executed other surveys in California in precisely the same manner,
which though rejected were afterwards re-instated and approved; that
in 1883, the Commissioner approved similar surveys of townships made

2278 DEC-2
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fractional in the same manner, viz: by the junction of the Mount Diablo
and Humboldt Meridian; that numerous surveys have since been ap-
proved made in precisely the same manner as the Glover survey, and
that instructions have since been given for the survey of fractional
'townships in the same manner.

I do not think that the grounds urged in this motion for review are
sufficient to take the case out of the general rule requiring that all mo-
tions for review shall be made within thirty days from date of notice of
decision.

It appears from the record that the surveyor general of California
:approved and forwarded the surveys of Glover and Hanson about the
same time, and at the same time forwarded a protest from Robert Gard-
ner, charging fraud in the surveys of Glover and Hanson, and that the
fractional townships were surveyed so as to drop the 36th section in the
interest of a land ring. It is true that Hanson's surveys were rejected
because the lands were not of a surveyable character, and not because
section 36 was omitted in the surveys, but it does not follow that be-
cause the surveys were rejected upon a ground in itself sufficient, that
the other objection to the survey was approved. Hanson waived his
right of appeal from. the Commissioner's decision, and also all claim
for pay for his surveys, and subsequently the Commissioner directed
the surveyor general to expunge the cancellation of the Hanson sur-
veys and restore the triplicate plats to the U. S. Land Office. This
action of the Land Department Was induced solely from the fact that
Hanson had waived all claim against the United States, and had been
compensated for his services by the State of California, and not from
an approval of his survey.

This subsequent action in regard to the Hanson surveys, and the al-
leged subsequent action of the Commissioner in regard to similar sur-
veys, will not take this case out of the general rule that all motions for
review must be made within thirty days from otipe of decision, except
when based on newly discovered evidence.

Besides, it appears from the report of your office that since the date
of the decision of Secretary Schurz above referred to, and prior to the
filing of this motion for review, that the townships covered by the
Glover surveys have been resurveyed under another contract' and that
the accounts for such surveys have been audited and paid. Thisfact
alone precludes the Department from taking further action in the matter,
and is sufficient ground for refusing to grant the review prayed for.

The application for review is denied.
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DESE RT LAND A CT-FINAL PROOF.

PETER FRENCH ET AL.

The acquisition of land niuder this act by any one person is limited to six hundred and.
forty acres whether taken by original entry or assignment.

Final proof purporting to be made by the original entryman but submitted and sworn
to by one acting as attorney in fact is illegal and invalid.

Secretary Lamar to Commissioner Sparks, July 23, 1886.

I have considered the appeal of Peter French et al., from certain de-
cisions of your office, hereinafter more particularly specified-, adverse to
said French and his assignors.

Said appeal involves five desert land entries, made at the Lakeview
land office, Oregon, and designated as follows:

Entry of James A. Jennings, final certificate No. 2, dated September
23, 1880, for 639.69 acres; J. M. Dedman, final certificate, No. 3, dated
December 20, 1880, for 639.78 acres; Isaac W. Laswell, final certificate,
No. 4, dated December 20, 1880, for 599.33 acres; John J. Hallett, final
certificate, No. 5, dated December 20, 1880, for 640 acres; Peter French,
final certificate, No. 8, dated August 14, 1882, for 610.70 acres.

Uf the claims covered by the above mentioned entries, two, those of
Jennings and French, were initiated by declarations dated September
24, 1877; two, those of Dedman and Hallett, by declarations dated De-
cember 20, 1877; and one, that of Laswell, by declaration dated January
7, 1878.

Your office, by its letter of June 8, 1883, informed the register and re-
ceiver that all of the entries named had been canceled for fraud, in that
(1) the lands were non-desert in character, and (2) the entries of Jen-
nings, Dedman, Laswell, and lallett were made in the interest of French.

Said action was based upon the report, dated April 4, 1882, made to
your office by Special Agent R. V. Ankeny. The register and receiver
were directed to allow to claimants sixty days from date of notice within
which to show cause why their entries should be re-instated. Novem-
ber 6, 1883, six months after the cancellation, the local office addressed
to your office a letter stating that the several parties had been duly no-
tified of the action taken, and that they had made no response. There-
upon your office, by its letter of February 13, 1884, to the register and
receiver, declared its judgment of cancellation final, and directed that
the lands involved be held subject to entry by the first legal applicant.
Subsequently application was iled in your office in behalf of French,
asking the re-instatement of all the entries canceled as above. This
petition, filed in October, 1884, averred want of notice of the cancella-
tion, and was accompanied by an affidavit of French that he is entitled
not only to the land covered by his own entry,-but that he is the owner
by purchase of the entries of Jennings, Dedman, Laswell and Hallett.
Affidavits of certain other persons were also filed for the purpose of
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showing that the lands had been desert in character, and that they had
been reclaimed as required by law.

Prior to the receipt of the petition, to wit, on August 1, 1884, your
office, at the request of counsel, had by telegraph directed the register
and receiver to make no further disposition of the lands in question
until so instructed.

After further proceedings bearing upon the question of notice, you,
by your letter of April 29, 1885, to the register and receiver, declined
to re-instate the entries and directed the local office to no longer with-
hold the lands from entries or pre-emption filings by other qualified
applicants.

The appeal now before me is from the several decisions of June 8,
1883, February 13, 1884, and April 27, 1885, above mentioned.

Said appeal sets forth and proceeds to argue several specifications of
error, which it is claimed exist in the decisions appealed from. For the
purpose of this decision it is not now necessary to consider all of these
specifications. Among them is one to: the effect that the decision of
your office of February 13, 1884, declaring that of June 8, 1883, which
canceled the entries in question, final, was without authority and not
binding upon appellants, because made without notice to them.

It has constantly been alleged and is stated under oath that notice
of the decision of June 8, 1883, canceling said entries, was never re-
ceived by either French or his assignors, and he states that the matter
was first brought to his notice in June or July, 1884, by one Cushman
entering upon a portion of said lands for the purpose of making im-
provements thereon.

December 20, 1884, your office called upon the register and receiver
to furnish proof of service of notie of the cancellation of said entries.
Those officers replied, under date of February 23, 1885, that they had
mailed to the several entrymen notices of said cancellation, as directed
by your office letter of June 8, 1883, bat that they have no means of
proving that said notices, or any of them, were received.

On this showing, and from the proceedings subsequently had I am
unable to find that the parties appellant have had the benefit of the
sixty days' notice contemplated by your office decision of Jane 8, 1883,
and I therefore think your actiou denying a hearing was error.

Your attention is invited to a peculiar feature, which has not been
adverted to in any of the several decisions rendered by your office in
this case. It is this: It seems that when final proof was made, claim-
ants Jennings, Dedman, Laswell and Hallett did not personally appear,
but that they were represented by French, who appeared with power of
attorney from them severally to do, with respect to the land' covered
by their respective claims, whatever they themselves might do if present.

In answering the questions usually propounded to claimants in mak-
ing final proof, French so personated his principal in each case as to
answer said questions in the first person as if he were the claimant or
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entryman. Having answered the questions in this way he subscribed
and swore to the same as the claimant. adding to the signature of such
claimant the words, "by Peter French, attorney in fact."

The final proof as taken and submitted in the four cases named is. on
the facts above recited illegal, invalid and without effect, and should
for that reason be rejected.

Although having proceeded in the manner indicatedj it is now stated
by French, and by at least two of the assignors, that he purchased from
them the entries in 1879, while final proof was not offered until the fall
of 1880. It would, therefore, appear that at the date of said final proof
French attempted to occupy the dual position of attorney-in-fact for the
original claimants and their assignee. I have already said that the
final proof submitted by him as attorney for Jennings, Dedman, Las-
well, and Hallett is valueless. As to the claim now set up by French
that he is and, was at the date of final proof, and prior thereto, the as-
signee of the parties named, and that he is for that reason entitled to
patents covering the four tracts embraced in the claims as originally
made by them, it need only be said that while ssig-nments of desert
land entries before final proof were recognized by the Department
until its decision of April 15, 1880, in the case of S. W. Downey (7
C.L.O., 26), it has been very distinctly ruled that the acquisition by any
one person of land under the desert land law is limited to six hundred
and frty acres. See case of Joab Lawrence (2 L. D., 22), and that of
David B. Dole (3 L. D., 214). French made an entry in his own name
for 610.70 acres. It is therefore clear that in no event can he be recog-
nized as the assignee of the parties named, or any of them. If any of
these four entries shall ever be re-instated it must be upon a showing
made by the parties originally claiming and not by French. Since they
claim want of notice of the adverse decisions of your office, and it does
not appear that they received notice, they will be given an opportunity
to appear at the local office on a day to be named, with a view to the
submission of such testimony as they may have to offer in support of
their respective claims, and to offer final proof in lieu of that hereby re-
jected, showing their compliance with the law in all respects.

French will also be notified that at the same time a hearing will be
had in his case for the purpose of examining as to the charges of fraud
made in the report of the special agent and affecting the entry made in
his name, and upon which he has made final proof. At such hearings
the government should be represented by a special agent of this office,
who should be furnished with such information as the report herewith
-of Special Agent Ankeny, and other papers, may afl'trd. The agent
should be instructed to procure the attendance of such witnesses, and
to present such evidence as will in each case protect the interests of
the government, and guard against the perpetration of fraud.

It appears that under authority from your office certain filings and
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entries have been made on portions of these lands since your office de-
cision of June 8, 1883. The parties who made them should have notice
of the proposed bearings, in order that they may appear and present
such facts as may be in their possession and pertinent to the inquiry
relative to the charge of fraud in connection with any of the desert land
entries mentioned.

The privilege of cross-examining witnesses should be accorded all par-
ties appearing and claiming an interest by virtue of any filing or entry
allowed them on the lands.

The decisions appealed from are modified accordingly.

PRACTICE-HEARINGS-BURDEN 01 PROOF.

HEENRY C. PUTNAM.

A hearing ordered on special agent's report, looking toward the cancellation of a final
entry, is a proceeding de novo in which the c parte testimony contained in said
report should not be considered.

As in such hearings the burden of proof is upon the government it should first submit
its proof before the defendant is required to present his defense.

The case of George T. Burns cited and followed.

Secretary Lamar to Commissioner Sparks, July 24, 1886.

Henry C. Putnam has filed in the Department his petition asking that
a hearing be ordered to investigate the legality of certain timber en-
tries at the Humboldt, California, land office, which entries you ordered
to be canceled upon the reports of special agents, and refused a hear-
ing thereon.

From your letter of June 26, 1886, to Mr. Putnam, it appears that
most of those entries were canceled upon the reports of special agents;
accompanied by the affidavits of the original entryman to the effect
that the original entry was made in the interest of other parties, and
from considering a large mass of evidence on file in your office, consist-
ing mainly of reports of special agents and affidavits of individuals,
-showing the illegal operations of Beach, Evans, Marks, and their asso-
ciates, the parties in whose interest it is alleged these entries were
made.

Upon ascertaining the fact of -the cancellation of these entries, Mr.
Putnam filed an application in your office, alleging that he is a bona
fide purchaser for value, without notice of any defect of title, and held
title by conveyance three or four removes from the original entryman,
and asks that a hearing be ordered before the register and receiver to
investigate and determine the truth of these charges, supporting it by
his affidavit, in which he alleged that the affidavits of said entrymen,.
A' that they were hired to make said entries in said lands," were false
and untrue, and that parties in interest had conspired to procure the
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cancellation of said entries to the end that they may again re-enter and

sell these lands. He further alleged that if opportunity was afforded
he would be able to show that said entries were made in good faith and

for the benefit of said entrymau, and were not fraudulent as alleged.
By your said letter of June 26 you refused to order a hearing in these

cases, because the application rested solely upon the statement of Put

nam that the entries were made in good faith, which you say appears

to be nerely his opinion, in contradiction to the sworn statement of the

entrymen themselves and other parties to the fraud, and that he does

not furnish the evidence or even statement of facts which he expects to

prove to overcome the case made against the entries.
It does not appear that Mr. Putnam was a party to any of the pro-

ceedings, or is any way known in the transaction prior to his applica-

tion filed in your office for a hearing in said case. In this application
he for the first time appears as a party in interest, alleging that he is

a bona fide purchaser for value and asking that he may be heard to

maintain the validity of these entries. The facts set forth in his appli-

cation show that he is a party in interest, having such a standing in

the case as would entitle him to be heard ex rel., to maintain the valid-

ity of the entries in question. See R. M. Sherman et al. (4 L. D., 644);

John C. Featherspil (lb., 570).
The fact that "' his statement is not claimed to be based on personal

knowledge, but appears to be merely his opinion in contradiction to the

sworn statem'ent of the entrymen themselves and other parties to the
fraud," is not a sufficient ground to refuse the hearing prayed for. The

sworn statement of the eutrymen upon which the.reports of the special'
agents were based, are themselves directly contradicted by the sworn

statement (if these same entrymen made at the time they entered the

land, The applicant now asks that he be allowed the opportunity to

show that the first statement was true and the latter is false.
Entries of lands to which he claims title, bona fide and for value,

have been canceled upon an ex parte showing. He now asks that he be

allowed to show that the testimony upon which you acted was false,

and to -sustain the validity of the entries. I think the application for

a hearing should have been granted.
This case comes before the Department upon a direct application, in-

voking what he terms the supervisory authority of the Secretary to

order and direct an investigation of the matters in question. In all

cases where the Rules of Practice-prescribed by the Department provide
a means by which the supervisory power of the Secretary may be in-

voked, they should be complied with.
When the Commissioner refuised a hearing in this case, upon the

application filed by Mr. Putnam, it was a final decision, and therefore

appealable. Had the appeal been refused, an application for certiorari

would have been the proper method of invoking the power of the See-
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retary to supervise and control the action of the Commissioner. For
the reason that the action of' Mr. Pitnam is irregular, his application
should be dismissed, and he should be remitted to his right of appeal;
but in view of the fact that by my letter of the 6th instant, Ireturned
to your office all cases pending on appeal in the Department at that
date from the action of your office in canceling entries upon the report
of special agents, to be disposed of under the amended circular of May
25, 1886, allowing all parties whose entries were held for cancellation
upon the report of special agents, sixty days in which to show cause
why their entries should be sustained, I shall for that purpose treat this
application as an appeal, and order that this case be given the same
direction.

As the formula of the amended circular of May 25, 1886, may admit
of some doubt as to where the burden of proof rests in cases of this
character, and in view of the fact that a large number of similar cases
,were returned to your office with my letter of the 6th1 instant without
an examination of the record of said cases, I deem it proper to call
your attention to the rule of practice which should govern in the hear-
ing of such cases before the register and receiver.

When from the report of a special agent it appears that an entry is
fraudulent, or from any other cause its validity should be inquired into,
such entry should not be canceled upon the report of the agent or the
testimony accompanying it, ut should be held for cancellation, and
the entryman should be notified of such action and allowed sixty days
in which to apply for a hearing to show cause why the entry should be
sustained; and if it appears from the report of the special agent that
the entry has been transferred, the transferree shall] also be notified as
well as the original entryman. If at the expiration of such time the
claimant fails to apply for a hearing to show cause, the entry should
then be canceled by the action of your office. But if in response to
such notice, the claimant offers to show cause why the entry should be
sustained, a hearing should be ordered, at which the government should
offer proof to sustain the allegation that the entry is illegal or fraudu-
lent before the entryman shall be required to present his defense. Such
hearing is a proceeding de novo, at which the register and receiver
should not consider the e arte testimony contained in the agent's re-
port, but in all such cases where the entry has been regularly made
and final certificate issued, the burden of proof is on the government,
and it will be required to establish the truth of the charge at the time
of the hearing by the examination of the special agent or such other
witnesses as may be produced, so that the ntryman may have the op-
portunity of cross-examination as allowed by law. This rule was clearly
announced in the case of George T. Burns (4 L. D., 62), and will 'be
strictly adhered to. See also James Copeland (b., 275).
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APPLICATION FOR MINERAL PATENT.

JOHN KINKAID.

The preliminary showing required upon application must embrace an amount of work,
or xpenditure, sufficient to make the claim 'valid and subsisting at the date of
application.

Secretary Lamar to Commissioner park&, July 31,- 1886.

I am in receipt of your letter of the 26th ltino, inclosing a letter
addressed to you by John Kinkaid, Esq.,. of Gunnison, Colorado-
herewith returned-and, inquiring as to the proper construction of
paragraph 3, Circular N, December 15, 1885 (4 L. D., 374), which is an
extract from departmental decision in the case of the Good Return
Mining Co. (4 Li. D., 221), and which reads as follows:

That " compliance ' with the terms of this chapter,' as a condition for
the making of application for patent according to section 2325, requires
the preliminary showing of work or expenditure upon each location,
sufficient to the maintenance of possession under section 2324, either by
showing the fall amount for the pending year, or if there has been fail-
ure it should be shown that work has been resumed so as to prevent re-
location by adverse parties after abandonment."

Your inquiry concerns the words "the fll amount of work for the
pending year," and your letter construes them as meaning "an amount
sufficient to make the claim a valid and subsisting one at the date of
the filing of the application for patent." Said construction is correct.
The exact meaning of the paragraph will perhaps more flly appear
from a slight transposition of its words, as follows:

3. That compliance ' with the terms of this chapter,' as a condition
for the making of application for patent according to section 2325, re-
quires the preliminary showing of work or expenditure upon each. loca-
tion, either by showing the fall amount sufficient to the maintenance of
possession under section 2324 for the pending year or, if there has been
failure, it should be shown that work has been resumed so as to prevent
re-location by adverse parties after abandonment.

"The pending year" means the calendar year in which application is
made. And you will observe that the paragraph has no reference to a
showing of work at date of the final entry.

OFFERED LANDS-PRIVATE ENTRY.

JOHN C. TURPEN.

Tracts withheld froum'public sale through erroneous markings on the plats or records,
or by orders of the General Land Office, are not subject to private entry except
after public notice of restoration.

Acting Secretary Muldrow to Commissioner Sparks, July 31, 1886.

I have considered the appeal of John C. Turpen, Esq., from the de-
cision of your office, dated March 26, 1886, rejecting his application to
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purchase at private cash entrv the following described tracts of land in
the old Piqua land district, Ohio:

* x * p *F * *

Your office rejected said application, for the reason that some of the
tracts applied for have already been patented by the government, and
for the additional reason that the tracts embraced in said application
not disposed of are not subject to private cash entry, btit they may be
entered under the homestead and pre-emption laws, if the applicant
furnishes a affidavit duly corroborated, showing that the land applied
for is not occupied by any person or persons, with valuable improve-
ments, claiming color of title thereto.

The appellant, by his counsel, has assigned ten specifications of error,
which may be considered under three heads:

1st. The decision appealed from is contrary to law.
2d. The decision is contrary to every regulation and precedent of this

Department.
3d. "Said decision is erroneous, because no reason or ground for the

rejection of said application to purchase is stated therein, and it is there-
fore arbitrary and unwarranted."

It appears that on March 25, 1886,'your office advised the Hon. Charles
M. Anderson, in response to his personal inquiry regarding the status
of said lands, that any isolated tracts found to be still vacant in Ohio
are regarded as having been withheld from disposal, from erroneous
marks on the plats and records, or from other causes, and therefore are
not subject to disposal at ordinary private entry.

Tracts so withheld must first be restored to market by public notice,
before they an be resold at private entry, according to rule laid down
in the 9th section of Circular of January 1, 1836, which has been uti-
formly followed since, and which was held to have the force of law in
Attorney General Butler's opinion of July 14, 1837.

I have caused an inspection of the records of your office to be made
and they disclose the fact; that all of the tracts applied for are within the
enclosure marked with a pencil, and upon which is written " St. Mary's
Reservoir for Canal from Dayton to the Miami oi Lake Erie." On Jan-
uary 1, 1836, your office issued to the registers and receivers of the
United States Land Offices a circular, the 9th section of which contains
the following language:

"Whenever you have reason to believe that any tract or tracts in
your district, heretofore offered at public sale. may have been improp-
erly withheld from private entry, in consequence of errors in your books,
or in marking the sales upon your maps, or from any other cause what-
ever, you will seek information from this office in relation to such cases;
and if it should then appear that the lands have been thus erroneously
withheld from private entry, you are particularly required to give notice
of the fact by public advertisement in the most convenient newspaper,
and to be put up in suitable places, setting forth that at a particular
hour and day, therein to be mentioned, you will be prepared to receive
applications to enter the lands designated in such notice. This notice
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should be given at least thirty days before entries are to be received;
and in no event will you allow any sch lands to be entered or located
before the expiration of the time thus prescribed."

The proper construction of said 9th section was considered by At-
torney General Butler, on July 14, 1837. The Attorney General held,
(3d Opinf, 274,) that while no power to make said regulation was ex!
pressly given to the Commissioner of the General Land Office by any
act of Congress, yet said regulation was warranted by the nature of the
case, and the general powers of the Executive under the Constitution;
that it is the duty of the Commissioner of the General Land Office, under
the general supervision of the Secretary of the Treasury, and through
him of the President, to take care that the law is faithfully xecuted;
that one of the most important points to be observed in the execution
of the law, is the securing to all persons a fair and equal opportunity to
become purchasers of the public lands; and that where lands subject
by law to private entry have been improperly withheld therefrom, if a
considerable time has elapsed since the close of the sale, to allow them
to be entered by any particular individual without a public notice that
they are subject to private entry would in most cases give such indi-
vidual a preference over the rest of the community, and not be a faith-
ful execution of the law.

This opinion was reaffirmed by Attorney General Butler on July 21,
1837, in which he expressly ruled that citizens can not acquire a right
to enter lands which have been improperly withheld from private entry,
after the close of a public sale, at which they were offered until after
notice of restoration. The opinion of Attorney General Butler was
cited with approval by Attorney General Crittenden (3 Opin., 653).
The same principle is announced in the decision of the Supreme Court
of the United States in the case of Eldred v. Sexton (19 Wall., 195)
wherein it is stated, speaking of offering lands at public sale before
allowing the lands to be subject to, private entry: "It is to secure to
all persons a fair and equal opportunity of purchasing them and to ob-
tain for the government the benefit of competition, in case the lands
should be worth more than the price fixed by Congress."

It has uniformly been held that where lands have been covered by
entries which have subsequently been canceled, they are not subject to
private entry until notice of restoration has been given. See Secretary
Chandler's decision in the case of Jefferson Newcomb (2 C. L. 0., 162),
and also Secretary Schurz's decision in the case of S. N. Putnam (2 C.
L. L., 305).

But aside from. the effect of the marking above referred to, the rec-
ords of your office also show that on January 10, 1865, the register and
rejceiver at Chillicothe, in said State, were advised that "in the pro-
gress of business and many changes of incumbents, it has undoubtedly
often happened that numerous tracts were applied for, marked as dis-
posed of, and under this impression have been kept out of the market,
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and consequently from free competition .... I have, reached the con-
clusion that a just administration of theland affairs requires us to make
a critical and thorough examination whereby to seek out and place in
list form every tract undisposed of in this district, and thereqfter to
have due publicity of the same, say for sixty days, not only at Chilli-
cothe but at the capital of the State. To this end you will without
delay prepare such a list, test its correctness by the most thorough ex-
anination, and append your statement thereto that it contains all the
lands undisposed o in your district. In the meantime and until fur-
ther orders you will permnit no entry to be made of ny tract, and will
give notice accordingly. This is not to operate as an interdict to any
bona fide pre-emption or homestead settlement."

The lands applied for are within the above named district after the
consolidation of the other districts with it in said State, and hence
come within the operation of the order. It thus appears that, not only
on account of. the marking upon the township plat, but also by the ex-
press order of your office, the lands applied for are not subject to pri-
vate cash entry. It follows, therefore, that the decision of your office
is not contrary to law; that it is not contrary to, but.is in accordance
with the regulations and precedents of this Department, and that it is
not arbitrary and unwarranted," because it is in accordance with law
and the practice of this Department, and gives the correct reason for
rejecting said application, to wit: that the lands applied for are not
subject to private entry.

The decision appealed from is accordingly affirmed.

MINERAL PATENT-SUIT TO VACATE.

THE MOUNTAIN MAID.

Suit to set aside a patent will be instituted by the government where it, though with-
out interest, is under obligation to protect the title of third parties, who have no
remedy except through such intervention.

cActing Secretary Mluldrow to the Attorney General, August 3, 1886.

In view of your communication of the 2d ultimo, relative to the peti-
tion of James Reilly for the institution of a suit in the name of the
United States to set aside a patent issued on August 15, 1882, to For-
dyce Roper for the Mountain Maid Mining claim, upon Tucson, Ari-
zona, Mineral Entry No. 118, I have reconsidered my opinion of April
16 last, heretofore forwarded to you, recommending that, such suit
should not be brought. When said opinion was written, it was my im-
pression that the location recorded November 10, 1880, and subse-
quently to the issue of the townsite patent, was the initiation of Roper's.
right to said claim. I am now advised that the facts are otherwise, and
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that his right relates back to the original location of February 25, 1879,
thus antedating the townsite claim, and I therefore recede from my said
recommendation

Mr. Reilly's petition is founded chiefly upon the allegation that the
land embraced in the Mountain Maid claim is not valuable for-miner-
als, that its non-mineral character was well known to Roper at date of
his application for patent, and that the patent was issued through fraud
on his part and mistake on the part of the officers of the government.
I think' that a prima-facie case of fraud as stated is made out in the
affidavits accompanying the petition; and, as to the alleged mistake,
the records of the Land Department show that patent was prematurely
issued while there was pending a protest against it by one J. S. Clark,
claiming ownership and occupancy of the surface of the clain, and de-
claring that the land was valueless for minerals. Both the law and the
regulations contemplated that full inquiry into the allegations of the
protest should be made before issue of patent.

Mr. Reilly asks the intervention of the United States in bringing
suit, on the ground that he is an occupant of the land under the patent
issued September 22, 1880, to the townsite of Tombstone. The mining
claim is wholly within said townsite, and, although the townsite patent
antedates the mineral patent, he affirms that the courts will not permit
the said fraud or mistake to be shown in collateral proceedings, since
they hold that the issue of the mineral patent is conclusive of all the
facts upon the existence of which such issue lawfully depends. In my
letter to you of the 5th ultimo, relative to the Smoke House Lode (4
L. D., 555), I stated that such are the existing judicial rulings; and it
follows that the only recourse of the townsite occupants,-in such cases,
is an appeal for the intervention of the United States in their behalf,,
in a direct suit to set aside the patent.

The lands in question are covered by the townsite patent if in fact
they are not mineral, and hence the United States are without the pe-
cuniary interest in the result of such a suit, which was adverted to as
an important factor in Mullan v. United States (118 U. S., 271), and in
United States v. Minor (114 U. S., 233). It would seem that, under

these circumstances, suit should not be brought to vacate a patent for
the benefit of third persons, unless the United States are under obliga-
tion to protect their title (Smoke House Lode, supra). In this case, I
think, such an obligation rests on the government in respect of the
titles of the lot occupants under the townsite patent, heretofore repre-
sented by the protestant Clark and now by the petitioner Reilly. -There
was no neglect on their part to advise the Land Department of the non-
mineral character of this'tract while the mineral application was pend-
ing; the Department was under obligation to inquire into this allega-
tion before issuing patent, and had it done so presumably patent would
not have issued; and it is now under obligation to ask the judiciary to
set aside the patent, which in fact did issue by reason of its own neg-
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lect to make the inquiry. I therefore recommend that the suit prayed
for by Mr. Reilly be instituted-if in your judgment, on frther consid-
eration, it-is deemed advisable.

PRIVATE ENTRY-FORCAL LMITATIOl.

JOHN E. JORDAN.

A private cash entry, upon one certificate, will not be allowed for more land than can
be described by sub-divisions in the ordinary form of cash certificate and patent.

Acting Secretary HIuldrow to Commissioner Sparks, August 5 1886.

I have considered the case arising upon the appeal of John E. Jor-
dan from your office decisions of February 10, March 18, and May 25,
1885, affirming the action of the local officers in refusing to allow him
to make private cash entry, upon one certificate, of numerous scattered
tracts of land, in townships 30 N., ranges 3, 4, and 5 W., Olympia,
Washington Territory, amounting in the aggregate to about 11,590 acres.

The local officers assign the following as their reason for rejecting
said application:

We refused to consider the same until it was presented in conformity
to the requirements of your circular C" of September 17, 1883 in
which you say:

"You will take care that no more land shall be included in a rivate
cash entry than can be described by sub-divisions in the ordinary form
of cash certificate and patent. The sub-divisions should be confined to
one section whenever practicable, to lessen the chances for confusion and
error in posting. -
* Said cash application did not meet these requirements, in that it em-

braced tracts not only in different sections but in different townshipsand ranges. Furthermore, a portion of the land embraced in said ap-
plication is not subject to private entry.

Upon your office afflrmfing the action of the local officers, Jordan ap-
peals to the Department, upon the ground that the limitation contained
in said circular of your office September 17, 1883,) is clearly in conflict
with Sec. 2354 of the Revised Statutes, which provides that-

All public lands, when offered at private sale,may be purchased, at
the option of the purehaser, in entire sections. half sections, quarter-
sections, half quarter ections, or quarter-quarter sections.

I can not see that there is any conflict between the regulation of your
said office circular above quoted and the Revised Statutes, and there-
fore affirm the decision appealed from.



DECISIONS RELATING TO THE PUBLIC ANDS. 31

SWAM P LK1YDS-EEFECT OF CERTIFICATIO-CONTESTS.

STATE OF OREGON.

Contests calling in question the character of lands certified to the State will not be
allowed, except where it is duly shown that the certification as the result of
fraud or mistake such as would warrant the vacation of a patent based thereon,
or where priority of right is claimed.

The scheme of adjustment lies within the discretion of the Secretary of the Interior,
-and he may vary the same, if he deems best, where the status of the lands is yet
undetermined.

There is no statutory authority for contests against swamp selections, but the Secre-
tary, prior to certification, may allow the same in aid of the duty devolving upon
him in the adjustment of the grant.

Secretary Lamar to Commissioner Sparks, August 7, 1886.

On October 10, 1885, the Hon. Z. F. Moody, governor of the State of
Oregon, filed in the Department a petition, requesting that all hearings
before the register and receiver to determine the character of any lands
heretofore selected by the State of Oregon as swamp and overflowed
lands be discontinued, and that all cases now before the register and
receiver be suspended until further instructed by your office.

This application covers two classes of lands: (1) Those in which the

character of the land has been determined by a joint commission of
special agents appointed on the part of the United States and the State
of Oregon respectively, and whose examination and report has been
passed upon by the Departnent; and (2) Those lands selected by the
State of Oregon as swamp lands, the character of which has not yet been
determined. *

It is claimed by Governor Mfoody, that the Department and the State
having agreed qp on a special agency or means to be employed in de-

termining the character of such lands; the Department is now estopped
from emnploying any other agency for determining the character of said
land.

On June 30, 1880, the Commissioner of the General Land Office ap-
pointed R. V. Ankeny special agent on the part of the United States
to make an examination in the field of all lands claimed by the State as
swamp land, the character of which had not prior thereto been deter-
mined by the Department. He was directed to cooperate with an agent
to be appointed by the State, to agree upon a plan of operation and to
obtain information a's to the character of the land by examination in
the field, and taking of testimony, and to transmit a list of the tracts,
accompanied with a record of the testimony touching the character of
the land.

On September 25,1882 the Commissioner of the General Land Office
advised the local officers at Lakeview, Oregon, that by a recent examina-
tion of land in their district, claimed by the State as swamp land, said
agents acting conjointly reported certain tracts of land (designating
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them) as not being either swamp or overflowed, and the claim of the
State to said lands was rejected. Thereafter, on the 28th of Septem-
ber, 1882, he made similar decision upon the report of said agents, re-
jecting other tracts for the same reason. The amount of land thus re-
jected was about 48,000 acres.

From these decisions the State appealed, alleging as error, that the
lands were so reported by said agents without taking testimony as to
their character, as provided for by the original agreement, and that
said decisions were based solely upon the report of said agents, sup-
ported by their joint affidavit. On January 24, 1885 ,* the Secretary of'
the Interior decided adversely to the State and refused to allow a re-
examination of said lands.

By eference to this decision it will be seen that, under the instruc-
tions to Ankeny of June 30, 1880, he was directed, besides making a
personal examination in the field, to take testimony as to the character
of the land, and to transmit to your office a list of such tracts as the two
agreed upon, accompanied by testimonyas to the character of each tract,
and in case of disagreement to report his own opinion accompanied by
like testimony.

On September 1, 1880, Ankeny was instructed that the taking of
testimony would require more labor, time and expense than was con-
templated when his instructions were issued, and that they (the agents)
should jointly examine the lands claimed by the State; make out a list
of such as were found to be swampy, and attach their affidavits thereto
setting forth such facts.

This modification of the original instructions was accepted by the
State, and acting under them said agents reported to your office large
number of tracts, some as swamp and inuring to the State, and others
as dry and not subject to the claim of the State under its grant. It was
upon this report that the Commissioner of the General Land Office re-
jected the claim of the State to such lands as were reported not swamp
and overflowed, which was affirmed by the Secretary of the Interior on
appeal, holding that the State having acted under the modified plan,
that it was competent for your office to adjudicate the character of the
land upon the report of the agent, made in pursuance thereof, and that
the State is estopped from reopening the case, and of submitting testi-
mony touching the character of the land, as provided for by the original
agreement.

To this decision the State of Oregon filed a motion for review, which,
on March 3,1885, was refused and the former decision affirmed. After-
wards a second motion for reconsideration of said decision was filed by
the State, and on June 19, 1885, Acting Secretary Muldrow, holding that
" the final decision of the head of a department is binding on his suc-
cessor," refused to disturb it.

At the same time that the said agents reported the 4S000 acres of land
3 L. D., 334 and 440.
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as not swamp and overflowed, they also reported a large tract of land
as swamp and overflowed which was so certified by the Commissioner
as inuring to the State under the swamp land grant, which was approved
for patent by the Secretary of the Interior September 16, 1882. These
lands are reported in what is known as list No. 5. On some of these
lands it is alleged that parties have settled and purchased or have con-
tracted to purchase them from the State. It is also alleged that contests
have been filed by certain parties, denying that the lands so reported
are in fact swamp lands, and asserting that they are public lands of the
United States, which its citizens have a right to enter. Upon the filing
of such contests, you ordered hearings before the register and receiver
to determine this question, and this is one of the classes of lands referred
to in the letter of Governor Moody, in which he requests that all hear-
ings before the register and receiver to determine the character of such
lands may be discontinued.

The question as to the character of these lands has been fully adju-
dicated upon the report of the special commission appointed for that
purpose. As to the lands reported as 'not swamp and overflowed, it
has been decided by the Department that the State is estopped from
further examination of said lands and can not now be heard to show that
such lands are swamp and overflowed; and that the government and all
other parties are equally estopped from investigation of the character
of the lands reported by said commission as swamp and overflowed, and
which have been approved and certified as lands inuring to the State
under the swamp land grant, unless fraud or mistake be shown.

In passing upon this question, Secretary Thompson, in 1857, said:

"The approval and certification of my predecessor are the completion
of a duty in regard to swamp and overflowed lands, imposed on the
Secretary of the Interior by said act of September 28, 1850, and his
act cannot now be properly reviewed or recalled. The State authori-
ties have a right to call for a patent or patents to certified lists, unless
fraud or mistake has been discovered." 1 Lester, 557.

Again the same Secretary held:
"When a tract has been selected, and has been approved and certi-

fied as a swamp tract * # * the fact of the land being of a swampy
description must be regarded by s as affirmatively determined, and
not to be drawn in question or subject to a different adjudication."

This has been the uniform ruling of the Department. Therefore an
application for contest, which merely alleges that lands certified. and
approved by the Secretary of the Interior as swamp and overflowed
are not such in fact, but dry and fit for cultivation without artificial
drainage, should not be received, and no hearing should be ordered
thereon, although the land in fact may be of the character described
in the affidavit; because the approval and certification. of the list by
the Secretary of the Interior affirmatively determined that fact, and
that judgment can not be drawn in question or subject to a different

2278 DE-3
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adjudication by merely showing that the Secretary committed an error
in his finding..

Such approval and certification, however, will not conclude the gov-
ernrent, if it be shown that it was obtained by fraud or inistake. If
-after such approval and certification of the list it is discovered that
lands have been reported as swamp and overflowed, which in fact were
Mot of that character, and that such lands were so reported through
the false and fraudulent acts and misrepresentations of either the gov-
ernment agent or others charged with the investigation of the character
of such lands, and upon whose decision and report the approval and
certification was obtained, such approval and certification may upon
proof of such facts be reviewed and recalled. "Fraud vitiates the most
important judicial acts when found to exist in them, and renders them
void upon discovery before the proper tribunal." De Louis v. Meek, 50
Am. Dec., 512, and notes to decision.

So in like manner a final decision of the Secretary may be reviewed
and revoked, upon the ground of mistake: not mere error ofjudgment,
but that character of mistake which would afford a ground of relief in
a court of. equity. The courts have no jurisdiction over public lands
until after the issuance of patent. Hence,.before the issuance of patent,
the Department of the Interior is the only tribunal having jurisdiction
to review the decision of a former Secretary, or to revoke or recall its
own decision, when obtained by fraud or mistake. But the ground upon
*which such decision may be reviewed and revoked is the same that
would be required in a court to set aside a patent obtained by fraud or
mistake.

You will therefore dismiss all applications for contest, and hearings
ordered thereon to determine the character of the lands heretofore ap-
proved and certified to the State as swamp and overflowed-unless in
such applications it is charged that the decision was procured by fraud
or mistake, or the contestant amends his affidavit within thirty days,
after notice alleging that said decision was procured by fraud or mis-
take, setting forth specifically the facts upon which such allegation is
based. However, if the contestant alleges priority of right under any
of the public land laws of the United States, acquired prior to approval
of and certification of the list, he may then be allowed to contest with.
out alleging fraud in the piocurement of said decision, he not being
concluded by the decision to which he was not a party. 

This disposes of all lands that have been heretofore examined, and
reported by the special agents, and passed upon by the land office.

After the decision of June 19, 1885, Charles Shackleford was, by let-
ter from your office of August 11, 1885, assigned to the duty of exam-
ining in the field other ands claimed by the State of Oregon under the
swamp grant, which have not been reported. This appointment, it is
presumed, was made for the purpose of continuing the investigation
commenced by Special Agent Ankeny. He was instructed specifically
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as to the character of the land that passed by the grant, and was ad-
vised that in order to facilitate the adjustment of the State's claim,
that it had been agreed by the authorities of the State of Oregon and
the Secretary of the Interior that lands claimed by the State shall be
examined in the field by the agents of the respective parties. A list
of the lands to be examined was furnished him, and he was instructed
to make a careful examination of each tract, and to secure evidence
touching th.' character of the same in 1860 and prior thereto. He was
further requ ired to make out a list of the tracts upon which himself
and the State's agent agreed, separating the swamp lands from those
found to be dry; to attach their joint affidavit touching the character
of the land, to each list, and to forward the same to your office, with
his report and book of notes in the field. Since the issuing of these
instructions, contests have been filed by various parties, alleging that
certain tracts selected by the State as swamp land are not of the char-
acter contemplated by the act, and hearings have been ordered before
the register and receiver to determine the character of said lands.

By letter of November 7, 1885, to this Department, you call attention
to the fact that such hearings are ordered upon allegations filed under
oath that the lands are not of the character granted, and are not swamp
lands in fact, but public lands of the United States, which citizens have
a right to enter under the public land laws. You treat these applica-
tions of contest as an absolute right, nnder the Rules of Practice, in
any person to contest any claim, and that the rules make no exception
in favor of swamp claims.

The act makes no provision for the contest of the right of the State
to lands selected under the swamp land grant, and if contest are al-
lowed by rules and regulations of the Department, it is simply in fur-
therance and aid of the duty devolving upon the Secretary of the In-
terior to determine the character of such lands, and not from any ab-
solute right given by law.

It is the duty of the Secretary of the Interior to determine what lands
are of the description granted by the act, and his office is made the
tribunal whose decision on that subject is to control. While the Depart-
ment has adopted general methods for designating such lands, the
Secretary is not restricted to any plan, but may adopt and employ such
agencies as may in his judgment satisfactorily determine what lands are
of thecharacter granted by the act. It is immaterial what means are
employed, the essential object being the ascertainment-of the character.
of the land. Therefore I do not concur in the view advanced by Gov-
ernor Moody, that the Department having adopted one plan is estopped
from employing any other agency to determine the character of lands
which have not been ascertained by such adopted plan. While this
plan may still be enforced, the Department is not estopped from per-
mitting contests in conjunction with it, if, in the opinion of the Secre-
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tary, the true character of the land may by such contest be best de-
termined..

The plan adopted by the Department, and agreed to by the State
seems to be a safe and practical plan of adjusting the grant to this
State and of determining the true character of the land selected. Under
the instructions to the special agent, he is empowered to take testimony
as to the character of each particular tract and to make to your office a
full report of such testimony. In this respect his investigation may be
as full and complete as may be had in a hearing before the register and
receiver, besides having the advantage of a personal examination in the
field.

While under this plan the great mass of land claimed by the State
may be safely adjusted, I can not pass by with indifference the charges
openly made that a large amount of lands claimed as swamp in this
State have been procured, by affidavits of irresponsible persons, and
that much of it is more of the character of desert than swamp, and that
bona fide settlers have been thereby prevented from obtaining legal
subdivisions of lands, the greater part of which is fit for cultivation
without artificial drainage.

I do not know whether these charges are true or false, but being
brought to my attention, a judicious administration of this subject
would require that every means should be adopted whereby the truth
may be obtained and. the true character of these lands determined. If
the lands were swamp at the date of the grant, the State is entitled to
them, and her right to them should be determined as speedily as possi-
ble. If they are not swamp, the settler should not be deprived of his
right to enter them. The truth can harm no one, although the incon-
venience or discomfiture of parties may be involved in arriving at it.

I therefore direct that you will instruct the special agent of the gov-
ernment to proceed as early as practicable to make a careful and com-
plete investigation of such lands, strictly observing the instructions
contained in your letter of August 11, 1885, and make report of the
same to your office, with a view to have such lands as are by them re-
ported swamp and overflowed approved and certified for patent; but
if before such approval and certification any person files a contest under
existing regulations of the Department, you will order a hearing to de-
termine the character of any legal subdivision upon which such contest
is filed.
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SWAMP LAND-EFFECT OF CERTIFICATION.

STATE OF CALIFORNIA . FLEMING ET AL.

After due investigation and adjudication under the fifth clause of section 2488, R. S.,
the lands were certified to the State, and the character of the same may not
now be called in question on the mere allegation that they were in fact not of
the character granted.

Secretary Lamar to Commissioner Sparks, August 7,1886.

I have considered the appeal of the State of California from your
decision of November. 19, 1885, modifying the decision of the register
and receiver at Stockton, California, rejecting the application of the
following parties to make pre-emption and homestead filings for cer-
tain tracts of land in Township 3 N., Range 7 E., Stockton, California,
viz: Julius A. Fleming, pre-emption, SE. , sec. 23.

* * *P * * *P *
The register and receiver rejected these applications, upon the ground

that the lands applied for had been listed to the State of California as
swamp lands, from which decision applicants filed separate appeals,
alleging that said lands had not been surveyed, segregated and listed
by the surveyor-general as swamp lands, and that the lands were within
an asserted Mexican grant.

You modified this decision, holding that, although the land had been
approved and certified to the State by the Secretary of the Interior,
yet as patent had not been issued to the State under its grant, that the
party applying to enter should have been advised of his right of contest,
and his application to enter should be suspended and placed on file to
await such action as may be taken to test the right of the State to said
land, under the swamp land grant.

From this decision the State of California, in behalf of her grantees,
to wit, J. H. Cole, Heath & Boody, C. H. Wakefield, C. A. Merrill, John
Bunch, G. I. Ieffler, B. F. Pope, J. J. Pope, appealed.

These lands are embraced in list No. 1, which was approved and certi-
fied to the governor of the State of California, December 12, 1866, and
with other selections were the subject of investigation by the United
States surveyor general for the State of California, upon whose report
the Commissioner of the General Land Office, by letter of February 11,
1871, decided that said lands having been fully disposed of were no
longer within the control of the General Land Office. Then, naming
the lands now in controversy, he says: " The records of this office show
that (these lands) have been approved as swamp lands, but suspended
on account of the supposed interference of a private grant since de-
elared invalid. They will therefore be carried into patent as swamp
lands."

This ruling was concurred in by the Secretary of the Interior, October
16, 1872, and the decision of the Commissioner, deciding that patent
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should issue for said lands, was affirmed, thereby removing from the
Department all further control over the lands in controversy, unless
said decision was procured by fraud or mistake.

The lands in controversy were returned by the surveyor general as
"lands subject to periodical overflow," and hence were not subject to
certification to the State by virtue of the return of the surveyor general.
The State of California claimed said lands as swamp and overflowed, and
under the fifth clause of section 2488 of the Revised Statutes, a full and
complete investigation of the character of these lands was made by the
surveyor general, who reported, while scarcely any of them could be
classed strictly as swamp lands, yet their condition at that date was
the result of artificial improvements, and in regard to the'practical cul-
tivation of staple crops the preponderance of testimony showed that
no proper guarantee of security against floods could e had in a mat
jority of seasons without artificial improvement, and consequently no
hope of profitable cultivation in the long run. For this reason he de-
termined that the claim of the State was valid and should be allowed.

As the character of these lands was directly put in issue in the in-
vestigation before the surveyor general, and upon his finding they
having been approved and certified to the State, these applicants should
not now be allowed to raise the same question-especially after a lapse
of twenty years, when it may be safely presLmed that the present oc-
cupants have now fully reclaimed said land.

The decision of your office is reversed.

RIGHT OF PURCHASE UNDER THE ACT OF JUNE 3, 1878.

EEIRS OF WILLIAM FRIEND.

,The right to receive title under this act accraes when the proper proof is furnished
and the money paid.

Where an applicant had made proof and tendered the purchase money, but died prior
to the allowance of his entry, it is held that his heirs may complete the purchase.

Secretary Lamar to Connmissioner Sparks, August 7, 1886.: 0

December 16, 1882, William Friend made application, under the act
of June 3j 1878 (20 Stat., 89), to purchase Lots 6 and 7, and the E. of
SW. 4 of Sec. 6, T. 2 N., R. 2 E., Humboldt, California. He published
the usual notices, furnished all the proofs required by the statute, and
tendered the purchase money for the land applied for; but was refused
because of the adverse claim of one Jacob Showers, Jr.

By decision'of this Department, dated November:24, 1884, (3 L. D.,
210), the claim of Showers was rejected as invalid, and the land was
awarded to Friend. Prior to said decision, however, to wit: April 14,
1884, Friend died. March 6, 1885, his heirs made payment for the land
($417.23) and the entry was allowed by the local office in their name.
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Your office, however, by decision of May 27, 1885, held said entry
for cancellation, on the ground that-

"The right to purchase under the act of June 3, 1878, is confined to
the party who makes the sworn statement. Such right can not sur-
vive the death of the claimant."

The caso is now here on appeal from said decision of your office.
Under the timber land act the right of the applicafit to a patent be-
comes complete and vested when he shall have furnished the proofs
required in the manner pointed out by the act, and shall have paid the
purchase money. Under the general law-

"The right to a patent once vested is treated by the government,
when dealing with the public lands, as equivalent to a patent issued.
When, in fact, the patent does issue, it relates back to the inception of
the right of the patentee, so far as it may be necessary, to cut off in-
tervening claimants." Stark v. Starrs (6 Wall., 402).

And further-
"The rule is well settled by a long course of decisions, that' when

pulic lands have been surveyed and placed in the market, or other-
wise opened to private acquisition, a person who complies with all the
requisites necessary to entitle him to a patent in a particular lot or
tract is to be regarded as the equitable dwner thereof, and the land is
no longer open to location. The public 'faith has become pledged to
him, and any subsequent grant of the same land to another party is
void, unless the first location or entry be vacated and set aside." Wirth
v. Branson (98 U. S., 118.)

Now, in the case under consideration, the money was not actually
paid and the entry was not actually made prior to the death of the
original claimant. But he had done all that he was required to do
under the law. He had tendered his money, and the only reason why
it was not received and his entry then allowed was because of the in-
valid adverse claim of Showers. As before stated, my immediate pre-
decessor rejected this claim of Showers for invalidity, and directed that,
Friend's application should stand. In other words, his right was held-
to have attached at the date of his said application. This right, as
above shown, was a right to a patent if the money had been paid.
That it was tendered is, so far as the applicant's rights are concerned,
equivalent to the actual payment of the same. His right was, there-
fore, not merely a personal right, but was, in every sense of the word,
inheritable propertyl.

I therefore reverse the decision appealed from'.
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PRACTICE-WITHDRAWAL OF CONTESTANT.

TAYLOR V. HUFFMVAN.

Though the contestant may withdraw from a ease pending on appeal before the De-
partment, such withdrawal will not prevent action on the evidence submitted.

Secretary Lamar to Commissioner Sparks, August 7, 1886.

In the case of Thomas Taylor v. Thomas M. Huffman, involving the
latter's timber-culture entry No. 2203, of the SE. 1 of Sec. 24, T. 23 S.,
R. 33 W., Garden City, Kansas, an appeal has been filed by Huffman
from your adverse decision of June 20, 1885.

The record shows said entry to-have been made August.12, 1878; and
contest to have been initiated against the same February 7 (not Feb-
ruary 4), 1884, on the general charge of failure to comply with the law,
no trees growing, and abandonment. The trial was had March 25, and
the decision of the local office in favor of the contestant is dated May
20, 1884. You held the entry for cancellation on the ground that the
evidence showed no planting of any seeds, nuts or cuttings, save Osage
Orange, you considering that not timber within the meaning of the law.

It is shown by the evidence that in 1880 there was some breaking
done upon the claim; that in 1881 five acres were cultivated to rice
corn, and five acres were planted in box elder and maple seeds, which
failed to grow; that in August 1882 about ten acres were planted in
Osage Orange seeds, this planting being done in a most unsatisfactory
manner, by opening a furrow with a plow, and then sticking the seeds
in the side of the bank with the fingers, and as a matter of course noth-
ing efer came of such work; and that in April and May, 1883, the same
ten acres or thereabouts were planted in Osage Orange plants, three
feet eight inches by four feet apart. It also appears that these, too,
failed to grow. So that at date of contest, about five and a half years
after entry, the tract was practically in the same condition as when en-
tered. In other words, the contestant has made out his case, unless it be
shown satisfactorily that the evident failure to comply with the law was
no fault of the entryman. What is his showing in this respect ? Simply
that there was some planting done for three years, and some little stir-
ring of the ground every year since the date of entry. This is not suf-
ficient of itself. Hle should have shown that this breaking and culti-
vating was done in a proper manner at the proper season of the year,
and that the planting was also done in that manner. This is not shown,
but rather the contrary. In fact the whole case bears evidence of tri-
fling with the law, and of attempting to secure a tree claim with a very
unsatisfactory showing. See Caviness v. Harrah (4 L. D., 174).

For these reasons I am of opinion the entry should be canceled, and
to that extent I affirm your decision.

Since your decision was rendered, there has been filed with the pa.
pers in the case the formal withdrawal of his contest by the contestant
Taylor. This Department sees no objection to his withdrawing from
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the case if he so elect, and his withdrawal is therefore accepted. But
in all cases of this kind the government is a party in interest and will
endeavor to see that the law is not trifled with. The withdrawal of his
contest will not, therefore, prevent the government from making use of
the evidence furnished by him against this entry.

PRACTICE-NOTICE AFTER CONTINUANCE.

COREY V. HUNT.

Through continuances granted on the application of both parties the hearing did not
occur until sixty days after service of notice had been perfected, and such notice
was accordingly held sufficient.

-Acting Secretary Xlv 1ldrow to Commissioner Slparks, August 7, 1886.

I have considered the case of James Corey v. Walter D. Hunt, on
appeal by the latter from your office decision of May 9, 1885, holding for
cancellation his homestead entry No. 22,145, for the SW. of Sec. 1, T.
103 N., R. 63 W., Mitchell, Dakota.

Claimant alleges error in the action of the local office and your office,
insisting that the notice of hearing was insufficient. On careful ex-
amination of the record I ani convinced that whatever insufficiency may
have originally existed in the service of the notice was cured. It appears
that plaintiff in his original contest affidavit, dated April 3, 1883, alleged
simply " that the present address of said Walter T. Hunt is unknown
to this deponent, and that personal service can not be had upon him."
On the 14th of June ensuing this affidavit was amended by stating that
contestant had " made diligent search for said claimant. ... and dili-
gent inquiry among the neighbors living in the vicinity of the said land,
and that he has been unable to learn the whereabouts or residence of
said claimant. . . . wherefore deponent asks that said case may be con-
tinued for the perfection of service." The ease was accordingly con-
tinued from June 14 to July 25, same year. On the 23d of July, per-
sonal service was made upon said claimant. Two days previously, how-
ever-to wit, on the 21st of July-the claimant had asked for a con-
tinnance of the hearing for sixty days in order to enable him to obtain
certain witnesses whose evidence he claimed to be essential; and the
case was coni inued to Septem ber 25. Having obtained this continuance,
claimant objected to the sufficiency of service, " for the reason that he
was a resident of Aurora county, Dakota Territory, and that personal
service could have been made upon him; but inasmuch as service of
notice was made by publication the contest should be dismissed."

From this it appears that both service by publication and actual per-
sonal service had been made upon defendant more than sixty days be-
fore the hearing was had. Such notice was sufficient, and I have there-
fore decided the case upon its merits.

Your office decision is hereby affirmed.
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PRE-EMPTIONI-MI.4 RRIED TOMAN.

PORTER V. MAXFIELD.

The right of a deserted vife to malke entry rests in the statutory privilege accorded
to the "head ffa family"; bttliefact of desertion must be affirmatively shown
before the right of entry accrues.

Secretary Lamar to Commissioner Sparks, August 10, 1886.

I have before me the case of William G. Porter v. Mary A. Maxfield,
as presented by the appeal of Porter from the decision of your office
rendered January 6, 1885.

This case involves the NE. 1 of the SW. 1 and Lots 2, 3 and 4 of See.
33, T. 154 N., R. 43 W., Crookston, Minnesota, which was covered by
the pre-emption filing of George Maxfield made December 28,1880, upon
which he made final proof and payment, and received certificate there-
for November 15, 1881. This entry was canceled by decision of your
office August 14, 1883. in a ex parte proceeding, wherein it was found
that the entry man was not a qualified pre-emptor, he not having filed
his declaration of intention to become a citizen; and by the same de-
cision Mary A. Maxfield, wife of George Maxfield, was allowed to file
for said land, " It being satisfactorily shown that the claimant since the
date of entry bad deserted his wife and family, and that the latter have
continuously resided upon the tract from date of the original settle-
ment.7'

Mrs. Maxfield accordingly filed declaratory statement August 27,
1883.

William G. Porter on October 24, 1883, made homestead entry of the
tracts involved herein.

February 13,1884, Mrs. Maxfield gave notice of her intention to make
final proof and payment on March 23, 1884, and thereupon Porter ap-
peared and entered protest, alleging in substance that Mrs. Maxfield
was not a qualified pre-emptor in that she was not in fact a " deserted
wife;" that she had entered into a collusive scheme with her husband,
by which to secure title to said land in her name and so defeat a certain
conveyance of a portion thereof made by the Maxfields, prior to the can-
cellation of George Maxfield's entry. On the issue thus joined, hear-
ing was duly had. The local office found in favor of Mrs. Maxfield, and
your office affirmed such conclusion, and held Porter's entry for cancel-
lation, whereupon he duly appealed to the Department.

The evidence shows that on November 15, 1881, the day on which
George Maxfield received his final certificate, he and his wife executed
a mortgage covering said land for the amount of $325; and that said
Maxfield and wife made a warranty deed of the NE. of the SW. of
said land September 15, 1882, to John T. Knight and Adam Zeh, the
consideration named being $1500.
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Mrs. Maxfield testifies that in March, 1883, her husband deserted her,
because she refused to join in further encumbrancing the unsold portion
of the land. It appears, both from her testimony and that of the other
witnesses, that from said date of alleged desertion to the time of hear-
iug George Maxfield returned to his horne from time to time, and that
at said hearing he was in Crookston and a guest of the family where his
wife was then staying. As to whether he contributed to the support of
the family the proof is somewhat conflicting, there being some evidence
to show that he did send provisions to his wife during the period of
alleged-desertion, while the wife swears that he in no manner assisted
in the care of the family, and that from March 1883 the marital relation
between them ceased.

The fact that Mrs. Maxfield was allowed to file for this land by the
decision of your offiee in the ex parte proceeding referred to hereinbe-
fore does not relieve her from the necessity of showing by competent
evidence on final proof that she is a qualified pre-emptor. This, I think,
she has failed to do, aside from any evidence furnished by the protest-
ant. Being a narried woman, she is not allowed under the law to make
entry, unless from the facts found it may appear that she is so entitled
as the " head of a family." Having set up the plea of desertion, it rests
with her to show such fact affirmatively, before the right of entry ac-
crues. On her own showing the most that can be concluded therefrom
is that her husband was absent much of the time and was of an idle and
improvident character, but that he actually intended to, or did, desert
his wife and family is not to be discovered from the evidence.

The decision of your office is therefore reversed. The final proof of
Mrs. Maxfield is rejected, her filing will be canceled, and Porter's entry
held intact.

PRIVATE CLAIM-ACT OF JULY 23, 1866.

RANCIHO Los PRIETOS Y NAJALA.YEGUA.

The eighth section of this act authorizes the survey of a private claim confirmed by
act of Congress.

The Department may in a proper case of error shown, extend the boundaries of a
private claim though patent has already issued for a lesser area thereunder.

Secretary Lamar to Gommissioner Sparks, August 9, 1886.

On September 24, 1884, Susan G. Huse, through her attorneys,
Messrs. Britton & Gray, by petition to my predecessor, invoked the
supervisory power, with which the Secretary of the Interior is clothed
in relation to the affairs of the Land Office, with a view to the correction
of grave errors alleged to have been committed in the matter of the
location, survey and patenting of the Rancho "Los Prietos y Naja-
layegua," located in Santa Barbara county, California, and of which
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Jose Domingues was confirmee. The application of Mrs. Huse was re-
ferred to your office November 11, 1884, for " examination and decision; 
and your report of February 24, 1886, in relation to said matter is now
before me.

Though the lands in question are in California and claimed under a
Mexican grant, by Pio Pico, then governor of that Territory, made to
Jose Domingues on September 24,1845, said grant never was submitted
to the Board of Land Commissioners for confirmation as required by the
act of March 3, 1851 (19 Stat., 631). But an act of Congress, approved
June 12, 1866 (14 Stat., 589), confirmed said grant to Jose Domingues,
and directed that the surveyor general of California should survey the
granted lands " in accordance with the original title papers on file in
his office," and on approval of said survey by the Commissioner of the
General Land Office patent should be issued to Domingues or parties
holding under him.

Parties claiming the grant title having made deposit for the purpose,
on April 25, 1867, a survey was made by Deputy G. H. Thompson, in
accordance with the views of claimants. This survey was published
under the act of July 1, 1864, (13 Stat., 332,) and embraced an area of
208,742.33 acres, or some forty-seven square leagues. The surveyor
general declined to approve it, and forwarded it to the Commissioner
of the General Land Office, who likewise disapproving of it directed,
July 20, 1870, another survey to be made, at the expense of the claim-
ants, not to exceed in area eleven square leagues. The attorneys of
the parties making claim to said property were notified of this action,
but failed to deposit money for the ordered survey. On July 21, 1873,
the surveyor general was directed by the Commissioner of the General
Land Offlice to proceed under the 8th section of the act of July 23, 1866
(14 Stat., 218' to extend the lines of the public surveys over the prem-
ises, laying off a portion in satisfaction of the grant. This was done by
Deputy William I. Norway, whose survey, containing an area. of 43,583
acres, or about 5,000 acres less than eleven square leagues, was approved
by the surveyor general and forwarded to the Commissioner of the
General Laud Office June 24,1874.

The correctness and validity of this survey was denied by several
parties claiming interest in the lands within limits of said survey; and
also by Eugene L. Sullivan, claiming to be owner of the grant title. He
was represented before the Commissioner by Messrs. Britton & Gray,
and Drummond, who asserted, in his behalf, that the Thompson or first
survey was substantially correct. On September 18, 1874, the Com-
missioner rendered an elaborate decision (I C. L. O., 116), wherein it
was held, among other things, that the grant was restricted to eleven
leagues in extent, and should be located, as to its north and south
boundaries, between the mountain ranges delineated on the disefio.
As to the east and west boundaries there was, practically. no dispute.
The Commissioner also held that the Norway survey was unauthorized,
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and directed that another be made in accordance with the views ex-
pressed. From this decision an appeal was filed, October 8, 1874, by
Britton & Gray, and Drummond, for the grant claimants, under in-
structions from Sullivan, and also an appeal on November 30, 1874, by
H. S. Brown, Esq., as attorney for the Santa Inez & Scott Quicksilver
Company. The papers were submitted to the Secretary on January 12,
1875, but on the twenty-second of the same month the appellants filed
a formal withdrawal of their appeals, and requested a return of the
papers to the Commissioner of the General Land Office, which was done.

A paper was then filed with the Commissioner, signed by the attor-
neys for all the parties appearing before him in the case, submitting a
diagram of a tract of about eleven square leagues, within the boundaries
fixed by the Commissioner's decision, which said tract it was asked
should be surveyed and patented. This was subsequently done, and a
patent, conveying a little less than eleven square leagues, was issued
on February 19, 1875, to Jose Domingues, and delivered to A. Packard,
Esq., as attorney in fact for Eugene L. Sullivan, who claimed to be
and was recognized throughout all the proceedings as sole owner of the
grant title to the entire tract-Packard making and filing affidavit also
to that effect on the date of delivery of patent.

Mrs. Huse now asks that all of said proceedings be reopened and re-
viewed, alleging that Sullivan was not authorized to act in the premises;
that so far from holding the entire grant title, he held but a small in-
terest therein; but that she, Mrs. Huse, was then the owner of the prin-
cipal interest and has since became the owner of the entire grant title.;
that she was not a party to and had no notice of 'or voice in said pro-
ceedings; had no notice of the Commissioner's decision of September
18, 1874, and never acquiesced in it; never applied for or authorized
any one to apply for patent; has not accepted or recognized, or had
control of the one issued, or in any way waived her rights under said
grant. She says that she acquiesced in the Thompson survey of which
published noticewas given, but insists she had no notice of the subsequent
proceedings by which the area of the grant was so largely curtailed.
Finally, she claims there was error in the decision of the Commissioner
in restricting the area of the grant to eleven square leagues; and asks
that the whole record in said case be examined; and said decision re-
viewed and revoked at her instance; that the Thompson survey, or one
in accordance therewith, be approved, and patent issued thereon.

This grant was confirmed June 12, 1866; thrice surveyed, once in
1867, again in 1873, then after contest before the Commissioner in 1874,
and patent issued in 1875. A strong case, based upon clear, legal and
equitable considerations should be presented to justify the interference
of this Department ten years after the case had been closed, for the
purpose of enlarging the patented limits, so as to include lands over
which the public surveys have long since been extended, and to much
of which it is to be presumed other rights have attached.
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To meet the complications, which might result from this condition of
things, the present application of Mrs. Huse, to re-open the case, is ac-
companied by an offer on her part to relinquish the grant title to those
tracts within the lines of the Thompson survey to which rights may
have attached, which but for said grant would be recognized as valid.

I have no doubt that this Department, in a proper case, can grant
the relief prayed. Adams v. Morris, (103 U. S., 591).

The act by which this grant was confirmed to Domingues directed
that survey of the same should be made by the surveyor general of
California, "in accordance with the original title papers on file in his
office;" which survey when made was subject to the approval of the
Commissioner of the General Land Office. Though not specifically so
provided in the act, it was unquestionably the duty of the surveyor
general to make said survey in accordance with existing laws and rules,
so far as the same were applicable. At the date the confirmatory act
was approved, the act of July 6, 1861 (13 Stat., 332), was the last en-
actment in relation to survey of confirmed land grants in California.

The first section of this act provided, in substance, that whenever
the surveyor general had made survey of a private land claim, con-
firmed by the Board of Land Commissioners, he should cause notice by
publication to be given; if no objections against said survey were filed,
he should approve and forward it to the Commissioner of the General
Land Office. If objections were filed they were also to be forwarded.
The Commissioner could approve or reject the survey, and order an-
other; if approved patent was to issue. Section 6 provided that such
surveys should be made at the request of parties in interest, provided
deposit of sufficient sum of money to pay the expenses thereof was
made. The other sections need not be referred to here.

Under the provisions of this act, as was before stated, a deposit was
made by parties claiming the grant title and the Thompson survey was
made, published and duly forwarded to the Commissioner, who declined
to approve of it and ordered that another survey be made; to pay the
expenses of which the same parties declined to make the necessary de-
posit when notified of the action of the Commissioner.

Under the act of 1851 to settle private land claims in California it
was provided that all lands, to which claim should be made, under a
Spanish or Mexican title, within two years, before the Board of Land
Commissioners, should be held in reservation, until final adjudication
thereon. This "final adjudication"' was not reached until survey was
approved for patent. Many of the grants were for smaller bodies of
land within much larger out-boundaries. The "claim" made before the
Board necessarily placed all the land within the out-boundaries in reser-
vation, and claimants thus enjoying the usufruct of vast tracts of land
were in no hurry to deprive themselves thereof by seeking to have the
true limits of their claims defined by official survey and patent.

To remedy this, as well as other abuses, Congress passed an "Act to
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quiet land titles in California," approved July 23, 1866 (14 Stat., 218).
Most bf the sections relate to grants made to the State for school pur-
poses or-of swamp lands, and are foreign to the subject under consid-
eration. But section 8 is legislation independent of other portions of
the act, and in my opinion relates plainly to the matter in hand. It
provides-

"That in all cases where a claim to land by virtue of a right or title
derived from the Spanish or Mexican authorities has been finally con-
firmed, and a survey and plat thereof shall not have been requested
within ten months from the passage of this act, as provided by sections
six and seven of the act of July 1, 1864 . it shall le the duty of
the surveyor general . as soon as practicable after the expiration
of ten months from the passage of this act . to cause the lines of
public surveys to be extended over such land, and he shall set off, in
full satisfaction of such grant and according to the lines of public sur-
veys the quantity of land in such final decree, and as nearly as can be
done in accordance with such decree, and all land not included in such
grant as so set off shall be subject to the general land laws of the United
States."

This act went into operation in a little over one month after the con-
firmation of the Doiingues grant.

After the parties claiming title declined to pay the expenses of a sec-
ond survey, the Commissioner of the General Land Office directed the
lines of the public surveys to be extended over the lands in question,
setting off sufficient to satisfy the grant, as provided by the act of 1866.
This was in 1873 and the survey by Norway was made in June, 1874.
From this action an appeal was taken, and such proceedings had therein
as resulted in the approval of another survey and the issuing of patent
thereon.

It was not until nearly seven years after the confirmation of the grant
that this action was taken by the Commissioner; and surely if Mrs.
Huse at that time was owner of the whole, or any part, of the grant
title she had ample time in which to take the necessary steps to protect
her interests. Failing to do so, it was the clear duty of the Commis-
sioner to proceed under the act of 1866. If she did not own the title
then, and those under whom she now claims failed to take proper steps
to protect their rights, it is too late for her now to be heard on the sub-
ject. Either Mrs. Huse or those under whom she claims were, or were
not, parties to the proceedings which resulted in the issuing of patent.
If parties thereto, unquestionably they must be bound thereby; if not
parties thereto, by their own default, they failed to avail themselves of
the provisions of the law in their favor, and they are equally bound by
the action taken by the Commissioner under the act of 1866-more than
ten months after the passage of said act-which was passed for the pur-
pose of meeting just such a case as the one presented by Mrs. use-
that of a party claiming under a confirmed Mexican grant, who thought
proper to slumber on her rights, instead of seeking to have them ascer-
tained and defined.



48 DECISIONS RELATING TO THE PUBLIC LANDS.

I have said enough to show why Mrs. Ruse's application should not
be granted and might end here. But I desire to say that I have exam-
ined into the merits of the case, and I am satisfied that said grant was
properly restricted by the decision of the Commissioner to eleven square

leagues. The confirmatory act refers to the grant as made by Governor
Pio Pico and approved by the Departmental Assembly. The governor
in his grant expressly states it is made subject to the colonization law
of August 18, 1824, and the regulations of November 21, 1828, whereby
grants from the Mexican government were limited to eleven square
leagues to each individual. The approval of the Departmental Assem-
bly in terms states it to be " in accordance with the law of 18th of Au-
gust, 1824, and article 5th of the regulations of the 31st of November,
1828."

It is because of these references made in the confirmatory act, clearly
pointing to the limitation of the quantity of said grant, in accordance
with the Mexican law to eleven leagues, that the facts in this case so
plainly distinguished it from that of Tameling v. U. S. Freehold Com-

pany, (93 U. S., 644,) referred to by counsel. There the grant to Beau-

bien was confirmed by Congress as recommended ... . by the sur-

veyor general of New Mexico. On reference to his report he gives the

boundaries of the claim as ascertained by the Mexican authorities, who
had given juridical possession thereby to the grantees. No mention is
made anywhere of the quantity granted and no reference whatever is
made to the restraining act of 1824. It was contended that, in view of
this act, the confirmation of Congress of the grant was necessarily lim-
ited in quantity to eleven square leagues, that being all that the Mexi-
can authorities could grant. But the supreme court said, no; "C on-
gress acted upon the claim as recommended for confirmation by the

surveyor general. The confirmation being absolute and unconditional,
without any limitation as to quantity, we must regard it as effectual
and operative for the entire tract," the confirmatory act passing title as
effectually as though a grant had been made de novo. I do not see that
if the Tameling decision had been made before that of the Commis-

sioner, it could have altered the conclusions arrived at by him.
Counsel seem to think that the court in that case enunciated some

new rule; but it did not. It simply declared that the intention of Con-
gress, as disclosed by the confirmatory act, was to be carried out as
fully as though the grant had been made de novo. There the surveyor-
general recommended the confirmation of a grant by specific bounda-
ries, without regard to quantity, and Congress so confirmed it. Here
the confirmation is for the land granted by Governor Pio Pico and ap-
proved by the Departmental Assembly, and the concession of the gov-
ernor and the approval of the Assembly both refer to the grant as hav-
ing been made under the Mexican law of 1824, limiting the area of
grants to eleven leagues to each individual. So that the intention of
Congress is as plainly disclosed and carried out in the one case as the
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other and no error was committed in that respect by the Commissioner
in the present case,

I therefore decline to grant the application of Mrs. Ruse to re-open
,said case.

INDIAN RESERVATION; RES JUDICATA.

CHARLES W. FILKINS.

Land embraced within the limits of an executive order of reservation, made for a
public purpose, but covered at the date of such order by a prima face valid entry,
is subject to said reservation on the cancellation of the entry.

'The allowance of original entry by the General Land Office will not preclude the
Department from determining whether the land was legally subject to such entry
when the case comes up for disposition on final proof.

Se retary Lamar to Commissioner Sparks, August 10, 1886.

This controversy relates to the SE. 4 of NE. 1, S. j of NE. , N. 4 of
'SE. , and SE. - of SE. of See. 10, T. 3 S., R. 1 E., S. B. N., Los An-
geles. California; and comes before me on appeal by Charles W. Fil-
kins from your decision of November 3, 1885, holding for cancellation
his desert land entry, No. 193, embracing said tracts.

By executive order of August 25, 1877, "all the even numbered sec-
tions and all the unsurveyed portions of township 2 south, range 1 east,
township 2 south, range 2 east; township 3 south, range 1 east, and
township 3 south, range 2 east, San Bernardino meridian, excepting
-sections 16 and 36, and excepting also all tract or tracts the title to
which has passed out of the United States government," were " with-
4rawn from sale and settlement, and' set apart as a reservation for
Indian purposes."

Prior to said withdrawal, however, to wit: April 27, 1877, one Ran-
-som B. Moore made desert land entry No. 3, for the land here in con-
troversy and certain other lands, in all four hundred and eighty acres,
in said section 10. He made final proof and payment for two hundred
and forty acres of his entry April 22, 1880, and patent was issued to him
therefor in August, 1883. September 21, 1880, Moore relinquished the
remaining two hundred and forty acres of his entry-the same land
now in controversy-and his entry as to those tracts was thereupon
-canceled.

December 9, 1884, Filkins applied at the local office to make desert
land entry of the land in question. His application was "rejected on the
ground that the tract applied for was reserved for the benefit of the
Mission Indians by executive order of August 12, 1877." The local
officewas in error as to the date of this reservation, and in your decision
from which the appeal under consideration was taken the same error is
made. The date is August 25, 1877, instead of August 12 of that year.
From this rejection Filkins appealed to your office, which, on March 6,

2278 DEC-4
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1885, reversed the action of the local office and allowed the said appli-
cation of Filkins. Thereupon Filkins made entry No. 193, as aforesaid,
March 23, 1885, and on the 14th of May following he made the final
proof and payment for the land in dispute.

Without passing upon the sufficiency of said final proof your office
on November 3, 1885, rendered the decision from which the appeal un-
der consideration was taken, and held the entry for cancellation, on the
ground that the tracts embraced therein were reserved for the benefit
of the Mission Indians by virtue of said executive withdrawal of Au-
gust 25, 1877.

The appeal under consideration presents but two real questions for
determination, either of which, if decided in favor of appellant, is suf-
ficient to reverse your decision, viz:

"1st. Whether or not the lands in question were reserved and legally
appropriated for Indian purposes at the date when Filkins made his,
entry.

"2d. Whether or not the decision of the former Commissioner of the
General Land Office, holding that said lands were not legally appro-
priated for Indian purposes, and allowing Filkins to enter them under
the desert land law, is a final adjudication as to his right to make said
entry, and of the legality thereof."

It is insisted by the appellant that the lands involved were never in
a state of reservation for Indian purposes; because at the date when
the reservation was made they were included in a prima facie valid des-
ert land entry, capable of being perfected, in fact, one-half of which
afterwards did go to patent. In support of this view are cited a num-
ber of departmental decisions holding that a prima facie valid entry
will except lands embraced therein from a subsequent railroad grant,
or withdrawal.

It will be observed, however, that there is a manifest difference be-
tween the effect of a withdrawal of lands for an Indian reservation and
the grant or withdrawal for railroad purposes. The language used i&
materially different in meaning. Take for example the language used
in the withdrawal under consideration. It is "all the even numbered
sections ... (excepting sections 16 and 36) and excepting also all tract
or tracts the title to which has passed out of the United States govern-
ment, be, and the same are hereby, withdrawn from sale and settle-
ment," etc. Very much more will pass under such a withdrawal than
under an ordinary railroad grant, in the words following, or in words
of similar import, to wit: "That there be and is hereby granted .....
every alternate section of public land, designated by odd numbers .....
not sold, reserved, or otherwise disposed of by the United States, and
to which a pre-emption or homestead may not have attached at the time
the line of said road is definitely fixed." The reason of the change in
the phraseology and also the change in the construction of the same is
very obvious. In the one instance, the government is reserving some
of its own lands from disposal, and setting them apart for public pur
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poses, for which real property is required by it. In the other, it is
granting to a corporation certain of its lands, and thereby parting with
its title to them; and the universal rule governing in a grant of this
character is that nothing passes by implication.

Thus looking at the intent and meaning of the withdrawal before men-
tioned, it becomes apparent that the President therein intended to
withdraw for Indian purposes all the even numbered sections in this
township (excepting the school sections), the title to which had not
passed out of the United States government. It must be conceded
-that the title to this land in dispute was then in the United States gov-
ernment subject only to the inchoate claim of Moore aforesaid, after-
wards abandoned and relinquished. That is to say, the reservation
embraced and took effect upon the land in controversy, subject only to
said claim of Moore. Subsequently, this claim having been abandoned
and relinquished, the reservation thereupon became effective, and by
the doctrine of relation was carried back to the date thereof. Water
and Mining Company v. Bugby (96 U. S., 165). The reservation having
become effective, the lands in question were not subject to disposal
when Filkins made. claim to them, and his entry was improperly al-
lowed.

As to the second question raised by the appeal, it is strongly insisted
that said decision of Commissioner McFarland, of date March 6, 1885,
being one he was authorized under the law to make, and no appeal
being taken therefrom, became final upon every question at issue in the
case-that is to say, the question of the right of Filkins to enter the
land was res adjudicate at the time when the decision herein appealed
from was rendered. A great many authorities are cited which are sup-
posed to fortify that position, all of which have been examined and
have been given due consideration, but are not believed to be decisive
of the question at issue in this case.

It may be conceded as a general rule that the official acts of an ex-
ecutive officer are binding upon his successor in office; and likewise it
may be admitted for the sake of further inquiry that the question of the
legality of Filkins's entry was res adjudicata so far as your office was con-
cerned when the decision appealed from was rendered.

But admitting both of these propositions as good law, the whole ques-
tion can be considered by the Secretary of the Interior at any time it
may come before him; and if, after a careful investigation he concludes
that an entry is illegal, that it should not have been made, he has a
right, and it is his duty, to say so, and direct his cancellation. For in
so doing he is not exceeding his jurisdiction, but is " exercising only
that just supervision which the law vests in him over all proceedings
instituted to require portions of the public lands." Lee v. Johnson (116
U. S., 48). See also Whitnall v. Hastings & Dakota Railway Compauy
(4 L. D., 29), where this Department set aside a decision of your of-
fice, awarding a tract of land to the railway company, which had be-
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come final for want of appeal, it being shown that scb decision of your
office was a clearly erroneous exposition of the law in such cases. To
the same effect Griffin v. Central Pacific R. R. Co., decided by me July
15th last (5 L. D., 12).

This land involved not having been patented is still within th juris-
diction of this Department, and it is clearly within the province of the
Secretary of the Interior to say what disposition shall be made of it un-
der the law.

Premising this much, and the case being here for my consideration
upon all questions involved, I have no hesitancy in arriving at the con-
clusion that the entry of Filkins should be canceled, and I so direct.
To that extent your decision is affirmed.

PRE-EMPTION-FIN/L PROOF.

GEORGE W. MACEY ET AL.

Final proof should always receive careful examination and be rejected, though tech-
nically complete, if deemed unsatisfactory.

As the ten pre-emption claims herein considered were fraudulently procured to be
made in the interest of a lumber company they are accordingly rejected.

Acting Secretary Muldrow' to Commissioner Sparks, August 10, 1886.

I have considered the appeal filed in behalf of George W. Macey et al.,
from your decision of July 25, 1885, adverse to appellants as pre-emp-
tion claimants. Your decision and said appeal as filed covered the claims
of nineteen persons, who had made pre-emption filings for certain lands
in the Duluth land district, Minnesota, you, as well as the register and
receiver, finding the cases so similar and so interwoven by the appar-
ent concert of action on the part of claimants as to justify consid-
eration and action in one decision.

As to nine of said cases you refused to recognize the right of appeal,
and application was thereupon made for certification under Rules 83 and
84 of Practice. That application is before me and will be acted upon
in a decision having special reference thereto.*

There remain therefore ten cases for consideration on appeal. They
are as follows:

Claim of George W. Macey, for the SE. i of Sec. 2, T. 60 N., IR. 23 W.
* *i * * . * *

The filings in all these cases were made March 4, 1884, with allega-
tions of settlement, ranging from March 12, 1883, to January 1, 1884,
inclusive.

Pursuant to published notices, all the above named claimants ap-
peared at the local office on the same day, viz: June 27, 1884, to offer

* Action therein was had August 14, 1886, in the case of Gaspard Desuit et al. and

the writ denied.
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final proof and make cash entries covering the lands embraced by their
respective filings. Special Agent Eaton of your office appeared on that
day to cross-examine claimants and their witnesses, there being reason
to believe that the settlements and filings had not been made in good
faith.

The proofs were made, witnesses were examined, and cross-examined,
and after several continuances the cases were transmitted to your office,
with a report and a divided opinion by the register and receiver, dated
December 17, 1884.

On a showing made by the special agent, together with a suggestion
by the receiver that further and more conclusive evidence, not before
obtainable, could be had, your office directed a rehearing, which was
had, after which the record was again transmitted to your office, accom-
panied by the report of the register and receiver, which concluded with
the recommendation that the proofs be accepted and cash certificates
be issued in all the cases. This recommendation was not. concurred in
by you.

On the contrary, you find in substance that appellants went into the
region where the lands are situated at the instance of . E. Brown, or
other members or agents of the John Martin Lumber Company; that
their alleged settlements and whatever improvements there may have
been were made in the interest of said lumber company; that the busi-
ness of filing the declaratory statements was conducted by one attorney,
pursuant to an arrangement between him and the company; that the
expenses attending said filings were paid from money furnished by the
company; that the claimants were paid by the company to take their
claims and make a show of compliance with the pre-emption law, and
were furnished with provisions from said company's logging camp which
was in the vicinity of these claims; that the mortgages were to secure
to the company, as a consideration for the money and provisions thus
furnished, the lands covered by said pre-emption filings, said lands be-
ing valuable for the pine timber which they contained. Thus finding,
you declared the filings fraudulent and held them for cancellation in
the ten cases now here on appeal. Said appeal notes the following
points of exception:

1st. That the findings of fact in your said decision stated are not war-
ranted nor sustained by the testimony.

2d. That the conclusions of law in said decision stated are incorrect
and erroneous.

3d. That you erred in holding, upon the record before you, that the
pre-emption claims of said claimants were fraudulent and invalid.

4th. That you erred in refusing to direct the district land officers to
accept the purchase money tendered by said claimants, upon the due
and sufficient proofs made by them, and to issue the usual certificate of
purchase thereon.
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5th. That you erred in holding the pre-emption filings of the said
claimants for cancellation.

Without considering the above specifications of error separately, or
here reviewing in detail the testimony in the case, which is quite volu-
minous, I may say that a full and careful examination of the whole rec-
ord furnishes nothing which in my judgment warrants a conclusion
different from that arrived at in your decision.

It is strenuously urged in behalf of appellants that there is no evi-
dence of fraud or bad faith on the part of the pre-emption claimants;
that they having furnished, in accordance with the law and regulations
of the Land Department, the requisite and customary final proofs, are
entitled to final certificates, and I am asked to direct that such certifi-
cates issue.

If there were no other question than the acceptance of the proofs on
their sufficiency, it would not, I take it, be seriously contended that
such proofs Must as a matter of course be accepted and certificates issue
thereon, simply because the proofs are technically in form, though for
one or more reasons they are deemed unsatisfactory by the Land De-
partment.. But more than that is here involved. The good faith of the
pre-emptors has been attacked, and you find that fraud has been per-
petrated in connection with these filings and proofs. It is objected that
your decision relies upon the testimony of James Smart, who had made
a filing in the same neighborhood and under the same circumstances
as the appellants, and C. E. Brown, a member of the lumber company,
utterly ignoring the testimony of the nineteen claimants who made
their final proofs. It does not appear that the evidence of bad faith
now rests upon the testimony of any one or two persons. Smart in
view of the time, and the circumstances under which his own filing was
made, was in position to testify knowingly that the filings by the appel-
lants, as well as his own, were made under an arrangement with and
-for the benefit of the John Martin Lumber Company. He did so tes-
-tify. Though subjected to a long and searching cross-examination, his
testimony was consistent throughout. More than this, he is now sub-
:stantially corroborated by nine of the nineteen men who offered final
proofs, and who now say that their respective filings were made not for
their own benefit, but that they were hired to make them by C. B. Brown,
a member of the John Martin Lumber Company. What these nine par-
ties admit is just what Smart had testified to. This goes far to strengthen
his testimony as to the remaining ten claimants. If his statements are
shown to be true as to nine of the nineteen pre-emptors, a very strong
reason is presented why full credence should be given to his statements
as affecting the iemaining ten. is testimony stands unimpeached and
to a great extent corroborated and sustained not only by direct testi-
mony, but by admissions of the claimants and their mortgagees, and by
facts and circumstances which in themselves point very strongly in the
direction of fraud, as tending to show that these pre-emptors did not
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settle and file upon these lands in good faith for the purpose of acquir-
ing them for themselves in accordance with the letter and spirit of the
pre-emption law, but that their intention was to secure them for the
benefit of another, pursuant to an arrangement to that end.

What are some of these circumstantial facts ?
The claims were all prepared and presented by one attorney, who

was also attorney for the lumber company. He by his personal check
paid the publication and land office fees necessary in making final proof
in all the cases, though the money had not been advanced to him so to
do. The filings were all made on the same day. The final proofs were
also all made on the same day, the claimants testifying for each other.

In nearly all the cases now here on appeal one or more of those who
have admitted theirbad faith and the fraudulent character of their claims,
appeared as witnesses on final proof.

All of the pre-emptors are single men, and were found to be absent
from their respective claims immediately or soon after -their offer of
final proof.

The mortgages are for sums ranging from $900 to $1,200, in each in-
stance. These amounts, if not nearly or quite the full value of the
lands upon which the mortgages were given, are far in excess of the
cost to the claimants of said lands, since their improvements are slight
and the government price (not yet paid) is only $200 in each case, and,
in view of the alleged poverty and evident want of thrift on the part
of the claimants, seem entirely beyond their ability to pay, even if they
so intend. Said mortgages, therefore, virtually amount to a transfer
by deed of the claimants' interest in the lands to the mortgagees, al-
though final certificates have not issued. These and other circumstan-
ces, while they may not in themselves, taken singly, constitute evidence
of fraudulent intent, when considered in their relation to each other
and in connection with the testimony in the cases, do much to aid to a
correct judgment on said testimony.

It is urged, however, by counsel that the testimony of the nine claim-
ants, in which they admit bad faith, is not entitled to consideration, in
its bearing either upon their own claims or those of the others, their
associates, because they contradict their own corroborated testimony
taken on final proof; that, the mortgages having been taken on the
faith of their first statements, to accept their second statements as true
and to cancel the entries would be to allow them to defraud their cred-
itors, the mortgagees.

To these suggestions the answer is that the government deals only
with the claimants, and can not undertake to look beyond them to ascer-
tain whether in attempting to defraud the government they have or
have not at the same time wronged some one else. The mortgagees
were presumed to know, and it appears did know, the status of the
lands and the character of the claimants' title thereto. The transac-
tions through which they assert an interest in these claims were solely
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between them and the claimants, and were at their own risk. The con-
tradictory statements of the nine claimants can not be regarded as even,
neutralizing their testimony, in view of the fact that their first state-
ments were those of interested parties testifying in their own behalf,
while their later statements are adverse to their interests as claimants.

While their admissions and testimony bear more directly on their own
individual claims, which are considered and disposed of in another de-
cision on an application for certiorari, they are, as has already been in-
dicated, not without weight in the consideration of these claims in which
appeal has been allowed, when it is remembered that all the claimants
were so closely associated in the matter of making and attempting to
prove their claims as to render the whole proceeding practically one
transaction, so that the proof or rather the admission of fraud as to the
nine claims (ten including Smart's which was filed on the same date as
the others, but relinquished before final proof) tends strongly to prove
fraud as to the other ten.

Upon a full examination of the record and a careful consideration of
.all the evidence, direct and circumstantial, I am convinced of the utter
want of good faith on the part of these claimants and afflirm your de-
cision.

TOWNSI E- IGHT OF PRE-EMPTION.

LOVELL V. MAYNE.

The preferred right to purchase a lot is accorded to the actual settler thereon, and
such settler may buy an additional lot upon which he has substantial improve-
ments

Acting Secretary Muldrow to Commissioner Sparks, August 12, 1886.

I have considered the case of Thomas Lovell v. Meadard Mayne, in-
volving Lot 5, Block 20, townsite of Ketchum, Hailey, Idaho, land dis-
trict, on appeal from the decision of your office of May 7, 1885.

It appears that on June 27, 1882, Mayne filed declaratory statement
under See. 2382 of the Revised Statutes for Lots 5 and 7, Block 20, in
the townsite of Ketchum, claiming settlement on June 22, 1882. n
August 1, 1883, he made final proof and payment for the same and re-
ceived cash entry certificate therefor.

On July 10, 1882, Lovell filed declaratory statement for Lot 5, Block
20, and Lot 3, Block 13, claiming settlement June 30t 1882.

No protest seems to have been filed by Lovell at the time Mayne made
final proof; but on November 30,1883, a rule was laid upon the former

to show cause, within sixty days why patent should not issue to the
latter.. On the showing thus made a hearing was ordered and had at
the Hailey land office on March 3, 1884.

On the testimony then submitted, the register and receiver recom-
mended the cancellation of Mayne's cash entry as to Lot 5, and that
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Lovell's declaratory statement be allowed to remain of record subject
to his future compliance with the law. On appeal by Mayne your office-
reversed the finding of the local officers, held for cancellation the dec-
laratory statement of Lovell, and held the cash entry of Mayne intact...
From this judgment Lovell, in turn, has appealed, and on his appeal
the case is now before me.

Section 2382 of the Revised Statutes, after providing for the location
and survey of towusites upon the public lands, the division of the same-
into blocks and lots, the filing of the plats thereof in the General and
local land offices, and the disposing of said lots at public and private-
sale, provides further that "any actual settler upon any one lot. ..

and upon any additional lot in which he may have substantial improve-

ments, shall be entitled to prove up and purchase the same as a pre-
emption, at such minimum, at any time before the day fixed for public-
sale."

The language of this section, which is a literal transcript of the text
of the original act of July 1, 1864 (13 Stat., 343), is somewhat ambigu-

ous and involved, and has heretofore been the subject of different con-
structions, as it is now in the case under consideration.

It is insisted on the one side that the plain language of the section
requires that a party pre-empting two lots must be an " actual settler"
upon both, and that therefore the settlement here spoken of was not
meant to embrace inhabitancy, or personal residence, inasmuch as it
would be impossible for the same person to have a personal residence
upon,or inhabitboth lots atthe sametime. Butthattheact meantsettle-
ment, pure. and simple, without the requirement of residence or inhabit-
ancy upon either lot. On the other side, it is contended that the inten--
tion of Congress was to give to one who settled and actually resided
upon one lot, " any additional lot in which he may have substantial
improvements."

The former contention is supported by the opinion of Assistant At-
torney General Smith, of this Department, in the case of Allman v.
Thulon (1 C. L. L.; 690) and the latter construction of the act is upheld
by your predecessor in Frank's case (2 L. D., 628), and in Elmer v. Bowen

(4 L. D., 337). This last case came to this Department on appeal, and
the decision below was affirmed by Acting Secretary Muldrow, on Janu--

ary 23, 1886. In the affirmance, the law was not discussed, but it was
briefly stated that the rulings of your office, in said case, were in ac-

cordance with the law. In the decision thus affirmed it was distinctly
held that settlement followed by actual residence, as under the pre-
emption law, was required as to the first lot; and substantial improve-
ments alone upon the additional lot. And a careful consideration of
the whole subject convinces me that the above conclusions are correct.

Several witnesses, and the principals on each side, testified at the
hearing and though some of the testimony is apparently conflicting on
one of the material points involved, I have but little difficulty in arriv--
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ing at a conclusion. Full compliance with the requirements of the law
as to settlement and residence by Mayne upon lot 7 is clearly shown by
the evidence; but his right to lot 5, by virtue of either settlement or
improvement, is by no means clearly made out. He does not claim that
he ever used or occupied said lot, or made any improvements thereon;
but bases his whole claim to the same on the ownership of a log cabin,
erected thereon by another party, and which Mayrie claims is rightfully
his property by virtue of a gift; and which he further asserts he was
prevented from using by the objections and wrongful occupation of
Lovell. But the testimony produced by him fails to show a right to
said cabin in those under whom he claims; whilst the testimony pre-
sented by contestant establishes the ownership of said cabin and the
possessory right to said lot in those under whom Lovell claims, long
prior to and at the time of Mayne's filing; its sale about that time to
Lovell, and prior to his filing; te erection of valuable improvements
thereon by him; his use and occupation of it continuously and unin-
terruptedly thereafter up to date of hearing.

On this evidence Mayne's cash entry must be canceled as to lot 5, in-
asmuch as he never had any substantial improvements upon the same.

Inasmuch as Lovell is not seeking to make final proof under his dec-
laratory statement for the two lots embraced therein, the time has not
-arrived to pass upon his claim to the same; and nothing herein is to
be construed as either affirming or denying it; consequently his filing
should remain intact upon the record.

The decision of your office is reversed.

PRACTICE-HEARINGS-APPEAL.

MCMAHON v. GEY.

If it appear that the evidence submitted is not sufficient to warrant cancellation the
government may institute an independent inquiry under Rule 72 if deemed ad-
visable.

An appeal will lie from a decision of the General Land Office holding that the evi-
dence does not justify forfeiture of the entry and ordering a further hearing.

Acting Secretary Muldrow to Commissioner Sparks, August 12, 1886.

In the matter of the contest of Edward J. McMahon v. James A.
Grey, involving the SW. 1 of Sec. 28, T. 144 N.7 R. 55 W.7 Fargo, Dakota.
I am in receipt of the petition of said McMahon for an order under Rules
-83 and 84, directing the certification of the papers in said case, on the
ground that his rights are prejudiced by your decision of February 3,
1886, from which you have refused to allow him an appeal.

It appears from the records before-uie.that in September, 1885, McMa-
.bon instituted contest against Gray's timber culture entry, alleging fail-
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are to comply with the law, and that at the hearing in the following
month the contestant and two others gave testimony in support of said
charge. The local officers, on motion, dismissed the contest on the
ground that the contest allegations were not sustained, and thereupon
the contestant appealed. Your office, by decision of February 3, 1886,
sustained the appeal, in the following manner, namely:

I" While it is true that the testimony introduced, owing to its negative
character, is insufficient to warrant the cancellation of the entry, I am
of the opinion that such a showing was made as, coupled with the fact
that no evidence was introduced on behalf of the defendant, to consti-
tute a proper case for further investigation, in order that the good faith
of the entryman may be affirmatively shown if he desires to have the
charge against his entry dismissed. (See Practice Rule 72.) The ap-
peal is therefore sustained, and McMahon's affidavit of contest is here-
with inclosed to be used as the basis of a new hearing, to be had after
due notice to the parties interested."

From this decision i'icMahon appealed to the Department, protest-
ing against the expense and delay of a new hearing, for the reason that
he had offered the best testimony at his command, and alleging among
other errors the following, to wit:

" Said decision is contrary to law and the facts, as shown by the evi-
dence produced and submitted by said plaintiff.

"The testimony and facts of record in the case warranted the can-
eellation of said entry ...... and were clearly sufficient to make out a
prima-facie case; i. e., a case which compels the cancellation of said en-
try if not contradicted."

On receipt of said appeal your office ruled on May 21, 1886, as fol-
lows:

"As the ordering of hearings is a matter resting in my discretion from
which no appeal will lie (see Practice Rule 81), McMahon's appeal will
not be entertained or forwarded to the Department at this stage of the
case."

The foregoing state of facts is such that I am enabled to dispose of
the questions involved without resort to the contest papers, and I will
therefore treat the case as though the petition for certiorari had been
granted.

1 think it very clear that there is error in the decision complained of.
At the time that the contestee moved the dismissal of the contest, for
want of evidence to sustain the charge, the status of the controversy
was this, to wit, that the contestant, who had rested on the evidence
produced, either had or had not established a prima-facie case; if the
local officers held that he had established such a case, the contestee
was bound to make his defense, or submit to the judgment of cancella-
tion; if they held that he had not established it, j udgment dismissing the
contest properly followed. The former ruling is sustained by the case
of James Copeland (4 L. D., 275), and the latter is in analogy to the
practice in judicial tribunals. The fin(ing of your office, therefore, that
McMahon had not made out a priana-facie case, and the ruling that not-
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withstanding this his appeal must be sustained, are manifestly incon--
sistent. On the other hand, if it was proper to sustain the contestant's.
appeal, the judgment should have been that the contestee proceed with
his defense on a day certain or his entry would be canceled.

The object in view in yourruling sustaining the appeal, uotwitbstand-
ing the admitted defect in the evidence, was evidently to protect te-
interests of the government in the land in controversy. Apparently
there was sufficient evidence to stisfy your mind that a full inquiry
ought to be instituted into Mr. Grey's doings subsequent to entry. Te-
propriety of this view I do not question, but I am-quite clear that the
object sought could not be attained in the manner proposed in the de-
cision. For it is averred by the contestant that he has no frther evi-
dence to submit, and you have already held that the evidence submit--
ted " is insufficient to warrant a cancellation of the entry; " wherefore-
if the entryman should at the new hearing refuse to offer evidence on
his own behalf, there would appear to be no recourse but to dismiss the-
contest. To cancel his entry, on his refusal to show his good faith af-
firmatively, as your decision suggests that he must do, would seem to-
be in violation of the statute, which declares the entry forfeited for
non-compliance with the law only in the event that such non-compliance-
is proved in the contest.

In my judgment, the better procedure in a case like that at bar, where
further inquiry is deemed advisable, is for the government to institute
an independent investigation in the usual way after final disposition of
the contest. Such, I think, is the proper method of enforcing the lat--
ter clause of Rule 72, in so far as it is applicable to such cases.

Your said decision of the third of February, though sustaining Mc-
Mahon's appeal from the ruling of the local officers, is injurious to him
in directing a new trial, and it was therefore subject to an appeal by
him to the Department. It finds that he has not made out a prima-
facie case of non-compliance with law, and, as his appeal to the Depart--
ment challenges the correctness of this finding, he is entitled to have
it reviewed. You will therefore please allow said appeal, and in the-
usual course forward it to the Department. The order for a new hear-
ing, which I think was not discretionary in this case, is hereby vacated.

MOTION FOR REVIEW DENIED.

WALKER V. SNIDER.

Motion for review of departmental decision of February 12, 1886 (-
L. D., 387), was denied by Acting Secretary Muldrow, August 13,1886-
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PRIVATE CLAIM-FORM OF PATENT.

TOWN OF TECOLOTE.

A confirmatory statute is effectual in passing title, and the patent issued thereunder
- should follow the provisions contained in sch statute.

Acting Secretary M~uldrow to Commissioner Sparks, August 13, 1886.

I have considered the appeal of Thomas B. Catron, for himself and!
ether owners, from the decision of your office, dated April 11, 1885,
holding that the patent of the Tecolote grant, in the Territory of New
Mexico, confirmed as private land claim No. 7, mut follow the confirmat
tory act.

It will be unnecessary to recapitulate the proceedings relative to the
confirmation of said grant, which are clearly and fully recited in the
decision appealed from. The sole question raised by the appeal is, who
are the proper parties to be inserted in the patent as patentees? Shall
the patent issue to Salvador Montoya and others, their heirs'and assigns,
,or shall it issue to the town of Tecolote, and to their successors and as-
-signs?

It appears, as stated in said decision, that said grant was confirmed,.
with others, by the act of Congress, approved December 22, 1858 (11
Stat., 374), which is entitled "An act to confirm the land claim of cer-
tain pueblos and towns in the Territory of New Mexico." Said act pro-
vides that, besides the pueblos therein named, "also claim No. 7 of the
town of Tecolote, in the county of San Miguel ..... be and they are
hereby confirmed, and the' Commissioner of the Land Office shall issue
the necessary instructions for the survey of all of said claims, as recom-
mended for confirmation by the said surveyor general, and shall cause
a patent to issue therefor as in ordinary cases to private individuals"

A careful consideration 9f said confirmatory act can leave little doubt
as to the intention of Congress. The title of the act, which in cases of
doubt may be considered in arriving at the intention of Congress,
clearly refers to the confirmation of land claims of pueblos and towns,
and not of private individuals. There is nothing in the body of the
act in conflict with the title. On the contrary, it is expressly provided
that the Commissioner of the General Land Office " shall cause a patent
to issue therefor as in ordinary cases to private individuals."

In 2d Cranch, 386, Chief Justice Marshall, speaking for the United
States Supreme Court, says: "Neither party contends that the title of
an act can control plain words in the body of the statute; and neither
-denies that, taken with other parts, it may assist in removing ambigui-
ties. Where the intent is plain, nothing is left to construction. Where
the mind labours to discover the design of the legislature, it seizes every-
thing from which aid can be derived; and in such case the title claims
a degree of notice, and will have its due share of consideration." See
also United States v. Palmer (3 Wheaton, 631).
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It is insisted by the appellants that the case of Anton Chico (1 L. D.,
295) is conclusive of the case at bar. But an examination of that case
shows that said claim was confirmed as No. 29, by the third section of
the act of Congress approved June 21, 1860 (12 Stat., 71), which mate-
rially differs from the act confirming the Tecolote grant.

It was held by the United States Supreme Court, in Ryan v. Carter
(93 U. S., 78), and Tanieling v. U. S. Freehold Co. (Ibid., 644), that a con-
firmatory statute passes a title as effectually as if it in terms contained
a grant de novo, or as if a patent was issued. See also Whitney v.
Morrow (112 U. S., 693).

Since Congress with the whole record before it has confirmed said
grant to the town of Tecolote, I am of opinion that the patent should
follow the provisions of the confirmatory act. Said decision is accord-
ingly affirmed.

RAILROAD GANT-PRIAT E CLAIM.

REES v. CENTRAL PACIFIC B. R. Co.

Under the terms of the grant to this company its right to the odd-numbered sections
within the granted limits attached to'lands that were disembarrassed at the date
of definite location, though the same were included within the alleged limits of
a Mexican private claim at date of the grant.

The date on which the President accepted the completed sections of this road between
San Jos6 and Sacramento determines the time when the line of said road was
"definitely fixed."

The extent of a Mexican private claim must be determined by the records in such
claim as presented to the Board of Commissioners for confirmation.

Acting Secretary MuZdrow to Commissioner Sparks, August 14, 1886.

On May 7, 1883, Thomas Rees offered to file declaratory statement,
tendering fees therefor, claiming settlement upon the NE. 4 of Sec. 7,
T. 2 S., R. 2 W., M. D. M., San Francisco, California. On the same day
the application was refused by the register and receiver, " because of
the claim of the Western Pacific Railroad Company." Appeal was taken
at once and on July 23, 1884, Acting Commissioner Harrison affirmed
said decision, and the case is now before me on appeal from his decision.

By the third and ninth sections of the act of July 1, 1862, (12 Stat.,
492) was granted to the Central Pacific Railroad Company of California
" every alternate section of public land designated by odd numbers to
the amount of five alternate sections per mile on each side of said rail-
road, on the line thereof and within the limits of ten miles on each side
of said road not sold, reserved, or otherwise disposed of by the United
States, and to which a pre-emption or homestead claim may not have
attached at the time the line of said road is definitely fixed."

By the fourth section of the act of July 2, 1864, (13 Stat., 358,) said
grant was extended so as to give ten sections per mile on each side of
the road within the limits of twenty miles.
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The Central Pacific Company assigned to the Western Pacific the
right to construct that portion of the road lying between San Jose and
Sacramento, California, and Congress by act of March 3, 1865, (13 Stat.,
504,) ratified the assignment, requiring the first twenty miles of said
road to be completed in one year from July 1, 1865, and the entire road
from San Jos6 to Sacramento to be completed within four years there-
after, and to conneet with the Central Pacific at the latter point. After-
wards, on June 23, 1870, under the laws of California, the Central Pa-
cific becamne successor to, by consolidation with, the Western Pacific.

It was held by your office that the land in controversy in this case
was within the twenty miles granted limits of the above railroad grant,
as extended by the act of July 2, 1864, to the Central Pacific, "the
withdrawal for which became effective January 31, 1865. The line of
the road was definitely located opposite said tract between February
25, and April 1, 1868."

It is contended on behalf of appellant that Acting Commissioner
Harrison erred in holding that the railroad grant attached to the land
in question, because-

1st, At the date of said grant the laud was reserved, by operation of
law, being within the claimed limits of the Mexican private land grant
of Laguna de los Palos Colorados to Moraga and Bernal; and was so
reserved until August 10, 1878, when survey of said grant was finally
confirmed and patent issued.

2d, That when said survey was confirmed, the land in controversy,
being surplus of said grant, became thereby determined to be part of
the Mexican private grant of El Sobrante to the Castros; and con-
tinned in reservation, because within the claimed limits thereof, until
February 23, 1882, when the survey of the last named grant was finally
approved.

3, That, if the tract in question was not within the claimed limits of
the aforegoing grants, then it was within the claimed limits of the
Mexican grant of San Lorenzo to Guillermo Castro and thereby placed-
in reservation, and so remained until the approval of final survey of
this grant by the U. S. Circuit Court of California, on October 31, 1864,
or until said survey was approved by the Commissioner, which was
when patent was issued, February 14, 1865, it being insisted that the
last date and approval is the correct one, because of the act of July 1,
1864, (13 Stat., 332.)

4, That the Acting Commissioner erred in holding that the line of
the railroad was definitely located opposite said tract between Feb-
ruary 25, and April 1, 1868, but that the same was located in contem-
plation of law when the map of route was filed in the General Land
Office December 8, 1864, at which time the land in controversy was in
reservation as above.

The plat of township 2 S., range 2 W., M. D. M., was filed in the
land office at San Francisco July 8, 1878, withdrawn by order of Com-
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missioner Williamson October 2, 1878, restored Febtruary 23, 1882,
withdrawn again March 9, 1882, on order of Commissioner McFarland,
and again restored April 16, 1883.

Nearly all of the questions involved in this case have already been
discussed by this Department in other cases, and the patented and out
boundaries of the above-named Mexican grants defined, as' well as the
-construction of the particular railroad grant made, as affecting also
lands located almost exactly as the tract claimed here by Rees, and like
it asserted to have been covered by the claimed limits of the same Mex-
ican grants. On the strength of these decisions, I might have been
justified in declining to consider again the questions therein discussed
-and determined; but, whilst recognizing the weight of these former
rulings, yet, being rendered in cases wherein Rees was not a party,.nor
the particular tract of land the subject matter of controversy, the rule
of res aqjudicata does not technically apply, and all the questions therein
'uled upon and now presented in this case may be again considered.
And inasmuch as the former decisions are assailed as erroneously made,
-and as very many other entries may be affected by the rulings in this
'case, it is concluded best to examine and consider anew all the matters
presented by the record.

The land claimed by Rees-the NE. I of See. 7, T. 2 S., R. 2 W., of
M. D. M.-lies between the patented lines of Moraga and San Lorenzo,

nearly due south of a straight line drawn through the former and north
and west of, and very close to the lines of the latter-the southwest cor-
ner of said section is within the patented lines of the San Antonio
grant, which lies to the west of the two former grants, bounded for some

distance by San Lorenzo and its entire length by Moraga.
After the purchase and admission of California as one of the United

,States, it was known that its territory in many localities was covered
by Spanish and Mexican private grants, some of -them legal and com-
plete, many of them illegal, fraudulent, or incomplete. To meet this
state of facts, Congress passed the act, of March 3, 1851, (9 Stat., 631,)
-establishing a system whereby it was intended that all private land
-grants in that State should be speedily settled.

The scheme thus adopted required that every person "claiming"
lands in California, by virtue of " any right or title" derived from either
the Spanish or Mexican government, should present the same to the
Board of Land Commissioners, organized by the act, for adjudication,
-with the right of appeal to the U. S. Courts. And it was further pro-
vided that " all lands, the claims to which7 were rejected or decided to
be invalid, and " all lands the claims to which" were not presented within
two years after the date of said act, should be held as part of the public
domain.

Two years later the act of March 3, 1853, (10 Stat., 245,) was passed.
'This provided for the survey and pre-emption of the public lands in that
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State, excepting, however, from the operation of its provisions "land
claimed under any foreign grant or title."

It is to be noted that the "claim" which thus placed land in reser-
vation, by excepting it from other disposition, was that which was pre-
sented to the proper tribunal for adjudication. What was claimed be-
fore such presentation and not included therein, or after adjudication,
is not a matter to be considered in determining the extent of the reser-
vation. Of the correctness of this position there ought to be no doubt
on principle, because to hold otherwise would lead to inextricable con-
fusion and uncertainty, always abhorrent to the law. Construction of
the statutes by which such reservations were made confirm this view.
For though remedial to the extent that they are intended to protect
parties asserting a right or title under grant from a foreign government
to the utmost extent of what they may choose to " claim," yet, inasmuch
as the statutes are in contravention of that public policy which encour-
ages the settlement and sale, and not the withholding of the public land
from market, their intendment is not to be extended beyond the plain
language used. Clearly, that requires that such " claim " must be pre-
sented for adjudication within two years from March 3, 1851, before the
Board of Land Commissioners of California.

If authoritative onstruction be needed of the plain language of the
statute, it may be found in the case of Brown v. Brackett (21 Wall.,
387). The plaintiff there claimed through Ramon Mesa land which was
within a Mexican grant made in March, 1844, to said Mesa. The claim
for this grant as an entirety was never presented for confirmation in
accordance to the provisions of the act of 1851; but a claim for a por
tion of the land covered by the grant was presented to the Board and
confirmed to one Vasques. This confirmation did not embrace the land
in controversy, but it was insisted that the confirmation of the Vasques
claim involved a recognition of the validity of the whole grant to Mesa,
and could be invoked to maintain his title to the remaining portion of
the premises.

But the supreme court held otherwise, saying that though it was true
that the United States tribunals, under the act of March, 1851, "' were
concerned only with the validity of the grants as they came from"
the Mexican governments, and that "the decrees f confirmation and
the patents which followed inured to the benefit of all persons deriving
their interests from the confirmees," yet "every confirmation is lim-
ited by the extent of the claimants. ... . The confirmation covered
nothing and protected nothing beyond the claim asserted." And be-
cause the claim to the particular land was not asserted before the Board,
though clearly-within the boundaries of the grant declared valid, the
plaintiff was denied the right to recover.

Sometimes the decree of the Board of Land Commissioners or of the
U. S. Courts definitely determined the rights of parties, as where grants
were by specific boundaries and the extent of the land covered by them

2278 DEC--5
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eould be readily ascertained without an official survey. Otherwise, the
location and limits of the grant as confirmed were to be ascertained by
approved survey and patent issued in accordance therewith. This was
especially so, if the decree of confirmation was for a smaller quantity
within larger out-boundaries. And until the final approval of such
survey the entire tract claimed remained in reservation, or, as the su-
preme court expressed it, *' the grantee and the government were ten-
ants in common of the whole tract." Frasher . O'Connor, 115 U. S.,

107.
Now, what was the claim presented by Moraga on February 15,1853,

to the Board of Land Commissioners, and was the land in controversy
within that claim?

In his petition filed on that day he " gives notice that he claims a

tract of land ... . known by the name of 'the Laguna of the Palos
Colorados,' with the boundaries described in the grant thereof," which
is said to have been made August 10, 1841, by Alvarado, then the gov-
ernor of California. The petition concludes with the statement that
"The original grant and a testimonial of said previous consent and
authorization are herewith presented, with translations of the same,
and also a certified copy of the original map, or diseno, presented with

his petition for said land." We are thus referred to the translations
and the map filed in the case, in order to ascertain with particularity
what was claimed to have been granted.

From these papers, it appears that this grant was for a limited quan-
tity of land, within larger out-boundaries, apparently named with some
particularity, the land being described as a "tract" or "place," "known
by the name of Laguna de los Palos Colorados, bounded on the north
by the San Pablo creek, thence in a direct line to the east, including
the spring of water which lies near the old inclosure (corral); on the
south by the establishment of San Jose; on the west by the range of
mountains up to the summit, and on the east by the ridge of Las Tram-
pas," "of the extent of three square leagues, a little more or less, as
explained on the map . l....leaving the surplus that may result to
the nation."

There are two maps in the record. One was the original referred to
in and filed with the petition of Moraga, and the other is a colored copy
of the same, identified by the witness Briones and the younger Moraga
as correct, in their testimony before the Commissioners. On examina-

tion these maps show with considerable particularity the topography
of the whole area, within the out-boundaries of which lie the granted
premises, corresponding as to the descriptive features thereof with those
mentioned in the grant by Alvarado, and the decree of the Board of
Land Commissioners.

It will be observed, however, on inspection that in the figure repre-

senting the four cardinal points of the compass the east point is placed
where the west point ought to be, and vice versa. This is such an ap-
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parent error that it can mislead no one, especially in the face of the
unmistakable calls for the north, east, and west lines. It is not neces-
sary to quote authorities on a point so well settled. Apart from the
error in the cardinal points of the compass, the disefo, or map, is much
better than usually found in these cases. It shows on the north, well
marked, the " arroyo de San Pablo," a straight line to the east, includ-
ing the "'Ojo de agua" near the "corral antiguo;" on the west is seen
the ridge of mountains, with penciled trees thereon, marked "Cierra
de los Palos Colorados;" on the east appears two ridges of hills, or
mountains, with trees, the inside range broken by the "arroyo de las
Trampas," which thereafter flows between the two-the outside mount-
ain ridge, which is continuous, turning to the southwest and marked
"Las Trampas.Y

About these three boundaries there is, I apprehend, no dispute, but
it is important to note that the north boundary was definitely fixed-
anchored as it were-by the Mexican authorities at the time of making
the grant, it being shown by the record, filed before the Land (Jommis-
sioners, that an agreement was then made between Valencia, the
grantee of the Acalanes ranch, and Moraga, in the presence of and
with the approval of the governor and the military commandant
Micheltorena, wherein it is stated, "That from the source of a spring
counting three hundred varas to the west towards the source of the San
Pablo creek shall commence the dividing line between the lands of
Senor Valencia and those of Senor Moraga; leaving to the former a
piece of land one hundred varas square, within the tract that corre-
sponds to the latter." This shows beyond any question that the northern
line of Moraga-the exact locus of the grant claimed by him-was the
southern line of Acalanes, granted to alencia in 1834. This line is
correctly located on the Boardman map.

The difficulty in the case arises with regard to the description of the
southern boundary, as contained in the grant and decrees, viz: "On the
south by the establishment of San Jose." Referring to the maps, which
are so clear up to this point, we find nothing whatever to indicate that
the southern boundary is the "establishment of San Jose," if we are
to consider the mere buildings and enclosures of the Mission as consti-
tuting that establishment. On the contrary, the map shows Las
'frampas, or a spur thereof, turning almost at a right angle to the south
of west, marked at the point of turning, " as Trampas." This contin-
uation or spur of that mountain range goes on to the south of west,
until it almost forms ajunction with the " (ierra de los Palos Colorados,"
the western boundary, from which it is separated at the most southerly
point on said map by an opening between the hills, through which flows
a stream of water, marked "arroyo permanente," near which is located
a spring of water, a house, and an enclosure-the said opening being
known as a " portzello."7
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If it be necessary to go outside of the diseno to find the southern

boundary of the grant, which is not conceded, I can not admit the force

of the contention that the words Em establishment of San Jose ' as here

used meant the residence and grounds, buildings and curtilage, of the

Mission proper as it then existed. But it is clear to my mind that the

words used mean the lands, outside of these, used for grazing or any

other purposes by the Mission authorities, under the laws or customs

of the country, and, therefore, regarded and spoken of as part of that

ecclesiastical establishment. The word establishment" is found in a

number of other grants, and is invariably used in the sense stated.

If the Moraga grant was not intended to go as far south as the Mis-

sion residence, where then did it meet the mission lands?
The answer to this question involves an inquiry into the nature and

history of the Mission lands of Mexico, the result of which shows that

the out-lying Mission lands of California were without definite bounda-

ries, and held by no tenure other than that of sufferance. Originally

these Missions, which were but few in number, occupied nominally the

whole territory, the limits of one covering the intervening space to the

next, there being no other occupants of these vast tracts except wild

Indians.
In the course of time other Mission settlements were established, the

former large limits were curtailed, and the adjacent land became at-

tached to each new Mission, in the same manner as to the older ones,

until the greater part of the Territory became dotted over with these

establishments, engaged in the praiseworthy object of civilizing and

christianizing the Indians. To this end large numbers of the young

of both sexes were taken to the residences, where they were sought to

be educated in industrial pursuits suitable to their sex and condition.

It was to aid in this great purpose that the government permitted the

use of these vast out-lying tracts of land for grazing, farming, or other

purposes. It was never claimed that such lands were the property of

the missionaries, or of the church, or that the tenure was other than

temporary in character. It was conceded that, whilst the priests were

allowed to administer this large property-the usufruct was for the-

benefit of themselves and pupils-it was resumnable or disposable at the

will of the nation. (See Carey Jones' report, p. 9. Dwinelle, p. 20:

Beard v. Federy, 3 Wall, 478.)
From time to time, under the laws to encourage colonization, the

Mexican authorities made such grants of these Mission lands as were

applied for, reference of the application being first made to the rever-

end father, or other person in charge of the particular Mission, out of

whose lands it was proposed to carve the grant.
In this way when application for the grant of San Antonio, adjoining

on the west that of Moraga, was made in 1820, it was referred to the

Reverend Father Duran, then in charge of the Mission of San Jose,

who reported favorably thereon, with certain reservations in favor of
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the Mission. So, in 1832, when Pacheco and Castro asked for grant of
Las Juntas and San Ramon. north and east of Moraga, the application
alleged that the latter place had frmerly been used by the Mission,
but was now unoccupied, and the matter was referred to Friar Gon-
zales, then in charge of the same mission, who reported, June 2, 1833,
favorably to the grant. So the application of Amador, for part of San
Ramon, southeast of Moraga, was referred to the Mission authorities,
and reported upon favorably May 21, 1833, by Friar Gonzales, stating
the land was no longer necessary for.mission purposes.

From the records in these cases it is shown that prior to the applica-
tion of Moraga, for the grant in 1835, the Mission on the east extended
northward certainly as far as the south boundary of Las Juntas, after-
wards on the granting of San Ramon to Pacheco and Castro became
the south boundary of that tract, and when the more southern portion
of San Ramon was granted to Amador, the Mission lands became in
turn he southern boundary of the last-named tract.

From the record in the San Antonio grant, which adjoins Moraga on
the west, it appears that the Mission lands extended certainly up as far
as San Antonio creek, which is nearly due west from the southern pat-
ented line of Moraga. After the grant of San Antonio was made the
San Leandro creek became the southern boundary of the grant, and
consequently the northern boundary of the undisposed of Mission lands
at that point.

In one of the original Spanish records of California, now in the office
of the United States surveyor general of that State. under date of 1828,
is found a description of the then boundaries of the Mission of San
Jose by its minister, Friar arcisso Duran. He states that " on the
northwest it confines with the Arroyo of San Leandro, which divides
it from the Rancho of the Sergeant Luis Peralta (San Antonio) and re-
mains occupying in the form of a tongue of land some nine leagues in
length, having its width from the mountain ranges to the sea . . .
one, two and three leagues in its greatest width. . . . . The center
of the nine leagues being the Rancho and Arroyo of San Loreuzo, at
the distance of five leagues to the northwest of the Mission."

According to this description in 1828, after the lines of the San An-
tonio grant had been conceded, the San Leandro creek became the north-
west boundary line of the Mission lands. Tracing that creek from its
mouth up its main branch, after its great bend around and to the east
side of the base of the coast range of mountains, which constituted the
east boundary of San Antonio, and the west boundary of Moraga, the
course would be east of north along the base of said mountains, until
tract No. 2 of the patented lands of Moraga is entered, then turning
due north, following the main branch of said creek it can be traced to
its source, which is found in the " aguna permanents," in the north-
east part of the Moraga grant, as shown on the diseho. Doubtless the
source is even beyond this in the mountains above, but is not so shown
by anything before me.
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This creek, well defined as it is in its course, was evidently understood
by the friar Duran as the boundary between the Mission land and the
San Antonio grant, as far as they were coterminous and beyond that
point the creek was the western boundary of the Mission possessions
up to its source.

It has already been shown that in 1832 the Mission lands extended in
this direction as far north as the southern boundary of Las Juntas, and
the locality where the San Leandro creek has its source is not far off.

Accepting then the San Leandro creek from its mouth to its source as
the western boundary of the Mission lands, in 1835, when Moraga asked
for his grant, probably about one-half of the proposed concession was
composed of lands theretofore used and occupied by the Mission, hence
his application was referred to the minister in charge-the same Friar
Gonzales spoken of above-who, on September 30, 1835, reported in

favor of the grant, asking that the right to cut lumber on said land be
reserved to the Mission.

In 1841, when the grant of six hundred varas, part of San Lorenzo,
was asked, the application was referred to the agent then in charge of
the Mission lands, who approved of the grant, and when in 1843 the
ranch of San Lorenzo proper was granted, express reservation was
made of the right of the Mission cattle to pasture on the same. The
grant of San Lorenzo was for six square leagues and adjoined on its

north side that of Moraga.
The boundaries of the Mission lands as thus shown would make " a

tongue of land" of about the location and description, and approxi-
mating the dimensions given by Father Duran in 1828 in the foregoing
extract from the Spanish records.

There is no force in the contention that the Mexican act of August
17, 1833, secularizing the missions and curtailing their territorial limits
within very restricted bounds was in force on August 10, 1841, when

the Moraga grant was made and consequently the southern boundary
therein described must have been the new and restricted limits of the
Mission under that act. The answer is that, while said act was passed
as above, it had not been fully enforced at the time the grant was made,
for on November 7, 1835, the General Congress of Mexico decreed the
suspension of the act of August 17, 1833, until such time as the curates
mentioned therein should take possession, and until that time things
were to remain "in the state they were in before said law was en-
acted." See Halleck's report, p. 154. It is true, that afterwards new
regulations were issued for carrying into effect the act of secularization,
and in 1843, at the time the grant of San Lorenzo was made, the Mis-
sion property of San Jose was in charge of Amador as mayor-domo
under said rules; yet in that same year that Mission, with quite a num-
ber of others, was ordered " to be delivered up to the very reverend
padres . . . . and said Missions shall in future continue to be ad-
ministered by the very reverend padres . . . . in the same man-
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ner as they held them before." (alleck, p. 162.) From this contem-
poraneous history and legislation, it would seem that at the time of the
application for the grant by Moraga in 1835 and at the date of the
grant to him in 1841, the status of the so-called Mission lands was about
what it had been prior to the passage of the secularization act of 1833.

Therefore, I have no difficulty in finding that the Mission lands at
the time of the grant extended north of the southern boundary of Mo-
raga; that said grant was carved, for the most part, out of the Mission
lands, and that when this was done the southern boundary of the grant
became the northern boundary of the Mission, and so continued to be
the northern boundary thereof until the San Lorenzo grant was made.

From the aforegoing, it would seem that it is not necessary to go
outside of the diselio to find the southern boundary of Moraga, as re-
cited in the grant, but that the same wherever found below the source
and east of San Leandro creek and west of Las Trampas must neces-
sarily be " bounded . . . . by the-establishment of San Jose."

The next point is to determine just where the grant terminates on
the south. About this there is not much difficulty, I apprehend, in
view of what has been said already.

At the time the claim was pending before the Board of Land Com-
missioners, there were four witnesses who testified relative to the
boundaries of the grant. One of these, A. M. Castro, after describing
the boundaries on the north and west, said, " at the south he has been
told that the Portzuello was the boundary and the Trampas on the
east; " and in describing its conformation he said, ", The ran cho is almost
surrounded by mountains." Gregorio Briones, another witness, said
the boundaries were pointed out to him by Moraga when he was about
to apply for the grant. On being shown the disedo, he said it is cor-
rect, about the shape of the ranch; he recognized the descriptive feat-
ures and said "they are laid down with correctness as it respects
courses and distances." " On the south, it is bounded by the lands of
the Mission of San Jose and a place known as Las Trampas.77 This
testimony of Briones was corroborated by that of the younger Moraga-
At a later stage of the case, after a survey of the grant had been made
by La Croze, deputy surveyor-general, objections were tiled to said sur-
vey by clainiants, and in support thereof testimony was taken and pro-
d aced in the district court. Salvo Pacheco, a witness, swore that he
made the diseflo at the request of the elder Moraga to file with his ap-
plication for the grant; that the black lines were intended to represent
the exterior boundaries of the grant. Martinez, another witness, testi-
fied that he was personally acquainted with the boundaries of the ranch
prior to 1840, and its southern boundary was "the Portezuello (e las
Trampas, and the ridge of hills running from these towards the Rted-
woods." (Los palos olorados.) Taking the diseho and this testimony,
can there be any doubt that the southern boundary of the grant was the
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land of the Mission at the point where is located on the diseflo Las
Trampas and the Portezuello? It seems too plain to admit of question.

On September 12, 1833, your office directed the surveyor general of
California to locate the Cachilla, or ridge of Las Trampas in connection
with the public surveys. The map made in pursuance of this is now

before me and the topography of the country as delineated thereon
corresponds in a remarkable manner to the descriptive features of that
part of the diseho, the only variance being that the ridge of Las Tram-
pas trends more in a southwesterly course than in the diseno. This line
of Las Trampas is laid down as in the Higley survey and is in my opinion

certainly correct so far as that location is concerned. It passes through
the N. J of Sections 27 and 28, and the S. I of Sections 29 and 30, of T.

1 S.. R.2 W., N. D. M., running three sections north of the land claimed

in this case by Rees.
Finding this to be the correct southern line of the "claim" made by

Moraga before the Board of Land Comniissioners, I must hold that the
land in controversy never was within the claimed limits of the Moraga
grant.

Much has been said in argument on both sides as to the legality and
correctness of the Higley and other surveys in theMoraga grant. With
the questions thus raised I do not propose to deal, as it is not deemed
necessary in determining the matter now under consideration. Thoagh
it may be remarked, in passing, that none of said surveys locate the
southern boundary of said grant further south than I have done above,
and consequently none of them place the land in controversy within the
limits of the Moraga claim. The inquiry here is, whether the land

claimed by Rees was within the claimed limits of the Moraga grant e

I decide that it never was within such limits, and without determining
whether the Higley survey was properly made or not, whether binding
or not on the parties interested in the grant, I hold that the southern
boundary of the grant as claimed is correctly located on the plat of
said suryey. The fact that the patented lines of said grant as shown
by the Boardman survey, at one point, extend a short distance south of
the line of the Higley survey, does not weaken the conviction of the
correctness of my conclusion. The Boardman survey was made under

order of the United States circuit court and no special direction was
given for extending it south of the Las Trampas as was (lone. The sur-

vey when made, after contest before your office, was accepted by all

parties, approved and patent issued in accordance therewith, and it can
not overrule my judgment in the present case.

The next inquiry is, was the land in question within the claimed lim-

its of El Sobrante grant?

The two Castros, claimants under this grant. on May 26, 1852, filed

two joint petitions before the Board of Land Commissioners, in both

praying for confirmation of said grant. One of these petitions is un-

signed; and the other is signed by John Wilson and HI. W. Carpentier,
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as attorneys for petitioners. So much of the unsigned paper as is ma-
terial to the present inquiry shows, that the two Castros on April 22,
1841, petitioned the governor of Upper California "to grant them all
the vacant (sobrante) land lying in between the Ranchos of San Antonio,
San Pablo, Pinole, the Rancho of Valencia and the Rancho of Moraga,
being the surplus lying between these several ranches." The other p)eti-
tion filed before the Board states that the application to the governor
of California was "for a grant of all the vacant (sobrante) land lying
between the Ranchos San Antonio, San Pablo, Pinole, Valencia, and,
Moraga, being surplus or verplus left between the said ranches after
the boundaries to the ranchos shall be ascertained and settled." Both-
I)etitions show that the grant was made as prayed. No diseio was filed
as required by the Mexican law, inasmuch as the boundaries of the
named ranches had not been fixed.

On July 3, 1855, the Board connfrme( the claim, the decree stating that
"The land of which confirmation is hereby made . . . . is the sur-
plus (sobrante) which, on the '3d day of April, A. D. 1841, the date of
the decree of concession to the present claimants, existed, ] yilg between
the tracts known as Ranchos of San Antonio, San Pablo, Pinole, Moraga
and Valencia, reference being had to the original expediente and grant
on file in this case." This decree became final in the United States
district court in 1857.

Here, then, we have "the claim" of the grantees of El Sobrante
twice stated to the Board of Land Commissioners-the one statement
is for "land lying in between" the five named ranchos, and the other
for "land lying between" said ranchos, it being described in one paper
as ,the surplus lying between," and in the other as ", surplus or over-
plus left bet ween" the five ranchos.

To my mind it is clear that " the claim" as above presented can not
be made to cover the land herein claimed by Rees.

What he pretends to is, that the tract was within the out-boundaries
of Noraga-on the south side thereof; which point, it is apparent, can
not by any possibility be held to be " between" any of the named grants.
It can not be sobrante of Moraga, because I have shown there is none
south of its patented line at this point. Not being " between" any of
them. nor surplus, or sobrante of the Moraga, or any of the other
grants, the contention that said tract was reserved because within the
"claimed" limits of the Sobrante as presented to the Board utterly
fails.

After the decree of the Board had become final in the United States
district court in 1857, on March 27, 1863, by stipulation between the
United States district attorney and Carpentier, attorney for claimants,
an order was obtained to amend the decree so as to embrace land "lying
between [or within the exterior boundaries of] the tracts," etc.-the
words between brackets being the amendment. On July26, 1866, after
argument and consideration, said amended order was vacated, the court
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declaring it " had no power or jurisdiction to enter said order," and the
decree thereafter remained as originally made by the Board. When the
matter of the survey of the Sobrante grant under this decree was before
your office and afterwards on appeal beforethisDepartment,itwasinsisted
that said decree was ambiguous, that by a proper construction of it and
the grant, the latter embraced not only the lands lying between the five
named ranchos, but also all the lands lying within the exterior bound-
aries thereof, and further that the exterior boundaries of the Moraga
grant extended on the south beyond the patented lines of San Lorenzo,
and consequently included the land now sought to be preempted by
Rees.

Mr. Secretary Kirkwood, on February 23, 1882, decided adversely to
these pretensions, holding that the claim as presented and confirmed was
only for land lying between or partly surrounded by the five ranchos
On April 4, 1883, Secretary Teller declined to review said decision and
patent was issued in pursuance of same.

It is contended now that these claims and pretensions of the con-
firmees or those claiming under them-the attempted amendment of the
decree in the district court and in the matter of the survey, so as to
embrace the exterior a well as interior lands, (those between as well
as those outside the five grants,) should be accepted as evidence that
such claim had always been made; and held the tract in reservation
until the final adjudication of said claim by Secretary Teller on April
4, 1883, the lands all this time being sub judice.

I can not concur in these views. The attempt to alter the decree was
a mere futile act, determining nothing though showing that the con-
firmees thought it did not cover the pretensions then set up, and which
do not seem to have been before entertained by them, at any time within
the preceding eleven years, which had clasped since their claim had
been presented for confirmation, as shown before.

The re-assertion of these pretensions in the matter of the survey was
but an attempt to do indirectly what had been formerly sought to be
obtained directly by the change in the language of the decree. Both
of these efforts properly and signally failed in the view of the very plain
and unambiguous language used throughout the whole case.

It was competent for the Castros to have set up a claim to any land
they might choose to select under their Sobrante grant, and the asser-
tion of such claim before the Board would of itself have placed the land
in reservation. But having set up a claim for laid "lying in be-
tween five certain ranchos, they can not after final decree giving them
exactly what they asked for, be allowed to say that they had set up
also another and different claim. The record is conclusive on this point
and acts as an estoppel on them and those claiming under them. The
claim was for land " lying in between " certain ranchos, and now it in-
sisted this meant land lying on the "outside" of said ranchos. I see
no ambiguity whatever. The contention is too baseless to be consid-
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ered while language is capable of conveying a meaning, and intelligence
remains to comprehend it.

But it is further insisted that inasmuch as said decree was actually
amended on March 27, 1863; which amendment remained of record
from that time until July 26, 1866, a " claim " to the land within the
exterior boundaries was actually in existence-recognized in the formal
decree of the court, not only as having been made, but as valid-at the
time the act of July 2, 1864, increasing the grant to the railroad was
passed, embracing within its limits the land in controversy; and that
this asserted and recognized claim exempted the land from the opera-
tion of said grant, so long as the same thus remained of record.

To this the answer is twofold: (1) Even though a claim had been
properly made to the sobrante land within the exterior out-boundaries
of each and all of the five grants, there was no obrante of the Mo-
raga grant on the south, where the land claimed is situate, the patented
lines being coincident with the out-boundaries of the grant, as de-
scribed and claimed before the Board; and (2) the act of March 2, 1851,
requiring all claims" to be filed within two years thereafter, by no
possibility can a claim, set up, so far as the record shows, for the first
time ten years after the limitation fixed by said act had expired, be re-
garded as such a claim as would place the land in reservation under its
provisions. Besides, the very tribunal which thus allowed the amend-
ment to be made ordered the same to be stricken out on the distinct
ground that it had been made by a tribunal without jurisdiction; and
no appeal was sought to be taken from this ruling. Surely it is a most
extraordinary contention to hold that such an act, confessedly extra-

jurisdictional, could confer any rights.
I therefore dismiss the pretence that the land in controversy was

within the claimed limits of the Sobrante grant.
I proceed now to inquire whether the land in controversy was em7

braced within the claimed limits of the San Lorenzo grant.
This was a grant of six square leagues, contained in larger bounda-

ries, which on the east, north and west are described in the grant and
disefio, accompanying the expediente as follows: "By the Rancho of
Senor Amador, by that of San Ramon, by that of Senor Moraga, by
that of the Peraltas" (San Antonio), etc.

The petition filed before the Board claims the same boundaries, sub-
stantially, omitting, however, the call for the lands of Amador, and
making San Ramon andl Moraga the west boundary. The omission of
the call for the lands of Amador is unimportant, inasmuch as they
were the southerly part of San Ramon, and the call for that ranch
might be fairly construed to embrace both.

Designating San Ramon and Moraga as the west boundary is n-
questionably error in the petition; San Ramon being, in fact, part of
the east and northeast boundary, and Moraga the north boundary,
until the east line of San Antonio is met. But, independently of this,



76 DECISIONS RELATING TO THE PUBLIC LANDS.

the expediente, diseflo and grant are filed with and made part of the
petition to the Board, and are properly referable to in order to ascer-
tain the grant sought to be confirmed. Within the boundaries of San
Lorenzo as thus claimed is located the land in controversy.

The San Lorenzo grant was confirmed by the Board February 14,
1853, and this confirmation became final in the district court July 6,
1855; a survey was made in November, 1859, which was set aside and
a new one ordered November 11, 1863. This order was vacated October
10, 1864, and a decree, fixing and defining the western boundary of the
rancho, passed and further survey ordered, which was made and ap-
proved by the surveyor-general on October 17, 1864, and on appeal was
affirmed by the United States circuit court October 31, 1861, and patent
issued February 14, 1865.

From the aforegoing, it appears that the laud remained in reservation
because of the San Lorenzo grant until final approval of the survey by
the circuit court October 31, 1864, the right to appeal thereto in pend-
ing cases being reserved by act of July 1, 1864, for twelve months after
its passage.

The next question requiring consideration is, whether this tract,
being within the out-boundaries of the San Lorenzo rancho at the date
of the passage of the act making the grant, was excepted from the
operation of said act. The particular question involved is this: Are
lands within the granted limits, which were within the boundaries of a
private land claim at date of the granting act, but which were released
from such reservation at date of the definite location of the road ex-
cepted from the grant?

My predecessor's answer, in the case of Central Pacific Company (2
L. D., 477), was in the negative; but as its correctness is denied by the
appellant, I will re-examine the question. I know of but two cases in
the supreme court of the United States which are supposed to answer it
in the affirmative, namely, Leavenworth, Lawrence and Galveston Rail-
road Co. v. United States (92 U. S., 733) and Newhall v. Sanger (92 U-
S., 761). But, upon examination of these cases, I am of opinion that
they do not so answer it.

In the former case, the court adverted to the fact that the granting act
contained no provision looking to the extinguishment of the Indian title
to the lands in controversy, which had by treaty been reserved to the
Osage Indians " so long as they may choose to occupy the same," and
that there had been no action looking to such extinguishment at date
of the grant; and they held that, regarding the intent of Congress as
doubtful for this cause, the grant must be construed against the com-
pany, and as not passing title to the lands within the reservation at its
date; but that in fact the proviso to the act, excepting from its opera-
tion " all lauds heretofore reserved to the United States," removed all
doubt, and made plain the intention of Congress not to grant them.
Now, the Pacific Railroad grant does not contain the proviso just re-
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ferred to, and, furthermore, at date of its passage the act of March 3,
1851, providing for the settlement of private land claims in the State of
California, was in existence and in operation, and it was within the
power of the government to determine the number and extent of such
claims at any time. Wherefore the controlling facts in that ease are
not present in the case before me, and for said reason I cannot regard
that decision as governing it.

In this case of Newhall v. Sanger, the decision was that certain lands,
which were covered by a fradulent Mexican claim at date of a certain
withdrawal for railroad purposes did not pass to the company. But, in
their concluding remarks, the court said: "As the premises in contro-
versy were not public lands either at date of the grant or of their with-
drawal, it follows that they did not pass to the railroad company."
This remark has been by some construed to mean that as the lands
were not public at date of the grant they did not pass to the company,
whether or not they were public at date of the withdrawal. Without
stopping to show why this view is palpably erroneous, it is sufficient to
say that the court themselves have otherwise expounded their remark.
In Ryan v. Central Pacific R. R. Co. (5 Sawyer, 260), the circuit court
said that there was no doubt, under the decision in Newhall v. Sanger,
" that the lands in that case would have passed to the railroad company
if the Mokelumne grant had been finally rejected before the line of the
road had become definitely fixed." This last case came in due time be-
fore the supreme court (99 U. S., 382), and they expressly affirmed the
circuit court's construction; of the decision in Newhall v. Sanger they
said: "It was admitted by clear implication that if the lands had been
thus disembarrassed at date of the grant, or their withdrawal from sale,
the elder patent would have been valid." See, also, the case of United
States v. Central Pacific R. R. (11 Fed. Rep., 449) to the same effect.
It is apparent, then, not only that these four last-mentioned cases do
not answer the question in the affirmative, but that they answer it in
the negative.

What the court actually ruled in Newhall v. Sanger, in reference to
the question as to the date at which the grant took effect, is evident
from their construction of that decision in the case of Huff v. Doyle (93
U. S., 588). Therein they held that land selected by the State of Cali-
fornia, under the school-land grant, while within the out-boundaries of
a private claim, but notified to the Land Department after segregation
by survey, passed to the State under the grant; and they said: There
is in what we have here said no conflict with the principles laid down
in Newhall v. Sanger, (92 U. S., 761). In that case the claim under the
Mexican grant called Moquelamos was still in litigation when the road
of the company was located, and when the lands were withdrawn from
public sale. These lands were not then public lands within the mean-
ing of the grant under which the corporation claimed." From this it is
clear that that decision is to be regarded as holding that the grant took,
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effect upon lands which were public at date of the location and with-
drawal.

Whenever the Pacific Railroad act has been before the supreme court,
and this question has arisen, they have fixed the date of definite loca-
tion as that which determined whether there were reservations or ap-
propriations excepting lands from the grant. In Railway Co. v. Rail-
way Co. (97 U. S., 491) they say: "As to the intent of Congress in the
grant to the plaintiff, there can be no reasonable doubt. It was to aid
in the construction of the road by a gift of lands along its route, with-
out reservation of right except such as were specifically mentioned. The
grant was made in the nature of a float, and the reservations excluded
only specific tracts to which certain interests had attached before the
grant became definite." In Wood v. Railroad Co. (104 U. S., 329) the
court said: "The line of the defendant's road was definitely located in
June, 1865, . . . . . and so much of it as has not been previously
sold, reserved, or otherwise disposed of, or to which a pre-emption or
homestead claim had not attached, was thus appropriated to the satis-
faction of the grant." In Railway Co. v. Dunmeyer (113 U. S., 629)
they said: "In the third section, or granting clause, there are excepted
from the grant all lands which at the time the definite location is fixed had
been sold, reserved, or otherwise disposed of, and to which a pre-emp-
tion or homestead claim had attached. . . . . When the line was
fixed, then the criterion was established by which the lands to which
the road had a right were to be determined. . . . . This filing of
the map of definite location furnished the means of determining what
lands had previously to that moment been sold, reserved, or otherwise
disposed of by the United States, and to which a pre-emption or home-
stead claim had not attached. . . . . In regard to all such sections,
they were not granted. The express and unequivocal language of the
statute is that the odd sections not in this condition are granted."

I think that the court could hardly use language more specific than
the foregoing, in ruling that the exceptions and reservations from the
grant are such as are found to exist at the date of definite location.
And that this is the necessary conclusion from the act is evident from
its language, which, in my judgment, was intended to grant the alter-
nate sections which were public lands when the line of the road was defi-
nitely fixed, and not then sold, reserved, or otherwise disposed of, and
to which a pre-emption or homestead claim may not then have attached.
The grant of a certain number of odd sections per mile, to be designated
by a subsequent location of the road, vested in the company a present
interest in the quantity of land specified (Rutherford v. Greene, (2 Wheat.,
196); Fremont v. United States, (17 How., 559); Hornsby v. United
States, (10 Wall., 244); and as to particular tracts it was a float, and
vested no title in them, until date of the definite location of the road,
Railroad Co. v. Fremont County, (9 Wall., 89); Leavenworth, Lawrence
and Galveston R. R. Co. v. United States, (92 U. S., 741); Railway Co.



DECISIONS RELATING TO THE PUBLIC LANDS. 79
v. Railway Co., (97 U. S., 491); but when so vested, the title to the par-
ticular tracts took effect, under the doctrine of relation, as of the date
of the grant, only for the purpose of cutting offintervening claims, Leav-
enworth, Lawrence and Galveston R. R. v. United States (supra); Rail-
way Co. v. Railway Co., (supra); Van Wyck v. Knevals (106 U. S., 360);
Railroad Co. v. Barney (113 U. S., 618). This being the language, in-
tention, and legal effect of the Pacific Railroad act, it follows that the
grant took effect on lands which were public at the date of definite lo-
cation, notwithstanding they may have been within the out-boundaries
of a private land claim at the date of the grant.

The remaining question for consideration, in the case before me, con-
cerns the date when the line of the Western Pacific road is to be re-
garded as "definitely fixed." There are four dates to be selected from,
as the record indicates, namely, that of filing the map of the entire
and completed road, that of filing the map of the general route, that
of surveying the line in the field, and that of acceptance by the Presi-
dent of the maps showing the completed sections of road. These I will
consider in their order.

February 1, 1870, is the date upon which a so-called map of definite
location was filed in the Land Department, and it was subsequently to
the construction and the acceptance by the President of the entire line.
This date is offered as that upon which title passed to the company.
The granting act does not in terms require that a map of definite loca-
tion shall be filed; it provides that title in the granted sections shall
vest when the road is " definitely fixed ;" and to hold that it does not
vest until a certain map is filed, though this be not filed for days or
years after the road is completed and accepted by the President, would
be unreasonable. In all the railroad-granting acts which contemplate
a map of definite location, it is plainly a map which was to be filed
prior to the construction and acceptance of the entire line that was in
the mind of Congress. In this manner the company might anticipate
the time of actual construction, and check further appropriation of the
land. When the road was actually constructed and approved, as pro-
vided i the act, the granted lands were legally earned and the com-
pany entitled to patent for them; and it would be absurd to hold that
title to them could not vest until some subsequent period, and by the
mere filing of a map called " a map of definite location."

December 8, 1864, the day upon which the map of general route was
filed in the General Land Office, is offered as the date when the line
was definitely fixed. If this map was filed as the map of "general
route"-and the records show clearly that it was so egarded by all
parties when it was filed-then it cannot be the map of " definite loca-
tion." Section 7 of the granting act distinguishes between general
route and definite location, and the supreme court have, in Railway Co.
v. Dnmeyer (113 U. ., 636), distinguished between the two maps and
ascribed to each a different purpose and value. It has been supposed
by some that the last-named case is inconsistent with the case of New-
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hall v. Sanger (92 U. S., 761), which ruled that title there did not pass

because the land was appropriated on January 31, 1865,by a withdrawal
made upon the map of general route; but an examination of the records

of the court discloses the fact that the pleadings and arguments before

the court treated the map of general route as the map of definite loca-

tion, and conceded that the road was definitely fixed prior to said with-

drawal. Wherefore the case of Newhall v. Sanger cannot be regarded

as ruling that title in the company vested on filing the map of general

route. Another ground, however, is urged in favor of this (late, to wit,

that the road was afterwards built substantially on the line of the map

of general route, and, as no other map was filed prior to actual con-

struction, this must be regarded as the map of definite location. Con.

ceding the alleged facts, it must be apparent that, as the map was orig-

inally a map of general route, it must be shown that it was afterwards

offered by the company and accepted by the Land Department as a

map definitely locating the line in order that it may be so regarded.

There is nothing in the record indicating that such a disposition of it

was made, or that the company ever regarded itself as bound by it oth-

erwise than as a map of general route. The question of the kind of map

filed is one of fact and not of law, and there are no facts before me war-

ranting me in finding that the map of definite location of the Western

Pacific Company was filed on December 8, 1864.

The dates of actual survey in the field, in 1866 and 186S, are also of-

fered as the dates when the line of the road was definitely fixed. Such

was the early ruling of the Land Department (1 C. L. L., 361), but it

was changed by the decision in Van Wyck v. Knevals (106 U. S., 360),

which held that the route of a road is to be regarded as " definitely

fixed" when it ceases to be the subject of change by reason of the com-

pany's filing a map finally indicating it. This raling has been affirmed

by the Court in several succeeding cases, namely, in Railroad Co. v.

Herring (110 U. S., 27), Walden v. Enevals (114 U. S., 373). and Rail-

way Co. v. Dunmeyer (113 U. S., 629). In the last-named case, which

involved the Pacific Railroad grant, the court expressly say: " We are

of opinion that under this grant, as under many other grants containing

the same words, or words to the same purport, the act which fixes the

time of definite location is the act of filing the map or plat of the line in

the office of the Commissioner of the General Land Office." So long as

this ruling stands the Land Department is bound by it, and must refuse

to find that the road was definitely fixed at date of survey in the field.

The fourth and last date suggested is that on which the President

accepted the map of the constructed road, and this, in my judgment,

must in this case be taken as the date when the company's title to the

granted sections vested. The ground upon which the supreme court

has determined that the date of filing the map for that purpose is the

date of definite location is " the necessity of having certainty in the act

fixing this time." When certainty as to the line of the road is attained

by an approved map filed for the purpose of showing the line as finally
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fixed, it is evident that the ruling of the court is satisfied, whether or
not the map be technically designated a map of definite location. It is
the fact that the line is thus definitely fixed for the first time, and not
the name by which the map definitely fixing it may be known, that
constitutes the certainty; and from that instant, i contemplation of
the granting act, title to the granted sections vests in the company.
Now, the Western Pacific road did not file the usual map of definite lo-
cation prior to construction, and the first late upon which the line of
the road appears to be fixed with certainty is that on which the Presi-
dent accepted the maps of the constructed road. By said acceptance,
there is no doubt, the road became definitely fixed, and hence said dates
must be taken as the dates when title to the granted lands vested in the
company.

In the case of the Western Pacific Company there were four such
dates, on which the President accepted the four completed ections of
the road between San Jose and Sacramento. The last of said sections,
to wit, 20.16 miles, was accepted on January 21,1870, and it is opposite
to this section of the road and within the granted limits that the land
herein in controversy lies. From what has heretofore been said, it is
clear that this tract had been segregated from the Rancho San Lorenzo,
and was public land at the time the line of the Western Pacific road was
definitely fixed, and that consequently it passed to said company and
its successors under the grant.

Your predecessor's decision is affirmed.

RAILROAD GRANT-INDEMNITY SELECTION.

WISCONSIN R. R. FARM MORTGAGE LAND CO.

Under a grant of lands to a State for the purpose of aiding internal improvement, the
application of the lands, or the proceeds of the same, to the trust, rests in the
good faith of the State, and in the absence of statutory authority, the Depart-
ment cannot control the discretion of the State in the disposal of said lands.

No action has been taken by legislative or judicial proceeding to enforce a forfeiture
of the grant under which this company claims, hence the lands therein granted
have not reverted to the United States, though the road was not constructed
within the period prescribed.

The right of this company as the legal successor to all the benefits acquired by the
State under the original grant, and the amendments thereto, was recognized in a
decision of a federal court having full jurisdiction of the question, and suck de-
cision will be accepted as authoritative, and warranting the adherence of the De-
partment to its former like determination.

It is accordingly held, in the absence of statutory direction requiring the application
of the co-terminous principle, that for lands lost in place, opposite the southern
part of the road, constructed within the time specified in the original grant, the
State is entitled on behalf of the company to select and receive lieu lands from
the indemnity limits in the northern half of said grant.

As in the construction of a statute the obvious purpose thereof should not be defeated
by literal interpretation, the word " and " is construed " or."

2278 DEC-6
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OPINION.

I1fr. Vivian Brent, of the Assistant Attorney-General's Office, to Secre-
tary Lamar, August 13, 1886.

By your reference, I have considered the appeal of the State of Wis-
consin from the decision of the Commissioner of the General Land Office
of May 27, 1886, refusing its application to have certified to it, for the
benefit of the Wisconsin Railroad Farm Mortgage Land Company, cer-
tain indemnity lands selected under the act of June 3, 1856 (11 Stat.,
10), and holding said selections for cancellation.

That act of Congress granted to the State, " for the purpose of aiding
in the construction of a railroad from Madison or Columbus by way of
Portage City to the St. Croix river . . . . .thence to the west end of
Lake Superior and to Bayfield," every alternate (odd umbered) sec-
tion to the width of six sections on each side of said road. In case of
loss of any of said granted lands, the State was authorized to select,
subject to the approval of the Secretary of the Interior, land sufficient
to make up said losses " from the lands of the United States nearest to
the tier of sections above specified," and within fifteen miles from the
line of said road. Said lands were to be held by the State for the pur-
poses of the grant. One hundred and twenty sections included in a
continuous line of twenty miles of the road could be sold, and there-
after on the completion of twenty miles of the road then a like quantity
of land might be sold, with the approval of the Secretary of the Interior;
and so on, until the completion of the whole road. But it was declared
that, if said road was "not completed within ten years, no further sales
shall be made and the land unsold shall revert to the United States."

The State accepted the grant and in October of the same year con-
ferred the whole, with right to build the entire line of road, upon the
Milwaukee and La Crosse Railroad Company, making Madison the
initial point of the road. The company accepted the grant, and, in
order to raise money to build with, issued bonds, secured by mortgage,
upon its franchises and the lands to which it would be entitled, and
commenced the construction of the road, beginning at Portage and work-
ing westward towards the St. Croix river via Tomiah. On March 6, 1857,
with the approval of the State, the La Crosse and Milwaukee Company
transferred to the St. Croix and Lake Superior Railroad Company the
right to build that portion of the road running northward from the St.
Croix river to Lake Superior and Bayfield, assigning also the right to
that portion of the Congressional grant applicable to the same. But
in the contract between the two companies the right of the La Crosse
and Milwaukee Company to select lands within the indemnity limits
of the other company north of the St. Croix river, for lands lost be-
tween Madison and the St. Croix river, was not surrendered or released,
but expressly reserved to the first named company.

The maps of definite location of the entire route from Madison to
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Lake Superior were filed at different times prior to July 17, 1858,
and i the spring preceding the road between Portage and Tona-
sixty-one miles-was completed and has been in use ever since. It is
with this sixty- one miles of completed road and the right to select indem-
nity lands for it north of the St. Croix river for those lost along its
line that we are concerned.

The La Crosse and Milwaukee Company, having made default in the

payment of its bonds, the mortgage to secure the same was foreclosed
in the United States circuit court, the mortgaged property-including
the interest of the company in the Congressional grant-was sold and
deeded by the marshal to Wallace and White, who, on May 5, 1863,
conveyed the same to the Milwaukee and St. Paul Railroad Company,
who thus became owner of the sixty-oue miles of completed road from

Portage to Tomah and of the claim for lands earned by the construc-
tion thereof.

At this time, with the approval of the State, the entire line of the
road from Madison and Columbus via the St. Croix river to Lake Su-

perior and Bayfield had been allotted to and the grant of lands appli-
cable thereto had become vested in several different companies for the
construction of the specified portions of the routes, as follows, viz:
that portion from Madison to Portage to the Sugar River Valley Rail-
road Company (afterwards the Madison and Portage); that portion
from Portage to Ton-ah to the Milwaukee and St. Paul (by purchase);
that portion from Tomah to the St. Croix river to a company of that name
(afterwards the West Wisconsin Company); that portion from the St.
Croix river to Lake Superior and Bayfield to the St. Croix and Lake
Superior Company. This latter grant being sub~ject to the reservation
of the right of the La Crosse and Milwaukee Company to select indem-
nity lands north of the St. Croix river; but with exception of said
sixty-one miles no part of said roads had been constructed. Matters
were in this condition when Congress passed the act of May 5, 1864

(13 Stat., 66). The bill as originally reported from committee to and
passed by the Senate made the grant direct to the St. Croix and Lake
Superior and the Tomah and St. Croix Railroad Companies, to aid in
the construction of their respective roads. In the House the bill was
so amended as to conform to the act of 1856, making the grant to the
State of Wisconsin, and as amended became a law.

This act did not provide for the construction of one continuous line of
road, as did the act of 1856, from Madison via the St. Croix river to
Lake Superior, but by the first section provided for the construction of
a road from the St. Croix river northward to Lake Superior and Bay-
field, and by its second section for a road fron Tomah to the St. Croix

river. The two sections are almost identical in language, and give in
aid of each road the odd numbered sections to the width of ten sections
on each side of each road, " deducting any and all lands that may have
been granted for the same purpose by act of Congress of June 3, 1856,
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upon the same terms and conditions as in said act." The indemnity
limits were increased to twenty miles and said lands were to be se-
lected in the same way as in the first act. It was also provided said se-
lections should not be made " in lieu of lands received under the said
grant of June 3, 1856; but such selection and location may be made
for the benefit of said State and for the purpose aforesaid, to supply
any deficiency under said grant of June 3, 1856, should any deficiency
exist." By the fifth section the time "for the completion of the said
roads in the act aforesaid of June 3, 1856," was extended for five years
thereafter or until May 6, 1869.

Section 7 provided that on the completion of each twenty miles of
road, t he company entitled was to have issued to it a patent for the
lands on each side "1coterminons with said completed section

It is obvious that this act was intended to be and was amendatory
and supplementary to that of 1856. In no respect does it seek to re-
peal or restrict that act. Nor does it make a new grant; but recog-
nizing and approving the scheme adopted by the State, which had
brought about the existing condition of affairs, destroys for the future
the continuity of the one road permitted by the former grant, by divid-
ing the whole line into three parts; making the coterminous principle
applicable to the two unconstructed parts, and giving an additional
grant of land, but not legislating as to the third or constructed part.
But there is nothing in the act from which any inference can properly
be drawn that it was the intention of Congress in any way to impinge
upon or impI)air rights acquired or vested under the former grant. Weie
such intention obvious, it could avail nothing, as Congress is powerless
to accomplish such purpose.

It is also to be noted that there is no mention in said act of the road
south and east of Tomah; the provision thereinmade applying to the
future construction of the road from Tomah westward. Congress un-
questionably was aware of the construction of the sixty-one miles of
the road from Portage and Tomah, under the provisions of the act of
1856. and( deemed properly that no further legislation was necessary on
the subject. The road had been built, the lands earned and nothing
remained to be done to enable the beneficiaries of the grant to enjoy
its full fruition, but the selection, approval and certification of the
lands.

On March 20. 1865, the State formerly accepted the grant of 1864,
and the benefits of the same were conferred upon the companies then
in control of said two lines, viz: the Tomah and St. Croix, and the St.
Croix and Lake Superior.

In 1856, shortly after the State had conferred upon it the whole Con-
gressional grant, the La Crosse and Milwaukee Company induced per
sons living along the line of its proposed route to aid in its construc-
tion, by giving negotiable notes, secured by mortgages upon their farms.
Money was raised on those notes by the company and used in great
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part in the construction of its road between Portage and Tomah. When
the La Crosse and Milwaukee Company failed, said mortgages were
foreclosed by the holders of the notes, and the property of the mortga-
gors sold, entailing great loss and hardship upon them.

In view of these facts, on March 6, 1868, the State Legislature incor-
porated the Wisconsin Railroad Farm Mortgage Land Company, on
which was conferred the benefit of the land grant for the construction
of the road from Portage to Tomah. Said act recited that the Milwau-
kee and St. Paul Company, as successor of the La Crosse and Milwau-
kee and owner of said road assented to the transfer, in consideration of
which assent the State released said company from taxation upon its
traffic. Afterwards the Milwaukee and St. Paul Company in due form
assigned all its right and interest in and to said lands to the Mortgage
Company.

There was subsequent legislation on the part of the State to confirm
as far as possible the right to the lands in question in the Mortgage
Company, notably in the act of March 23, 1872, which declares said
company to be the legal successor of the State under the act of 1856,
as to said lands, and also the successor of the La Crosse and Mlilwaukee
Company as to the right reserved, in its contract of March 10, 1857,
with the St. Croix and Lake Superior Company, to take indemnity
lands north of the St. Croix river. And the governor was directed to
carry out the provisions of said contract and convey to the Mortgage
Company such lands as it might be entitled to.

On July 27, 1868, Congress passed an act (15 Stats., 238), authoriz-
ing the State of Wisconsin " to dispose of the lands granted and which
may have enured and been certified" to it under the act of 1856, in aid
of the construction of the road from Madison or Columbus via Portage
to the St. Croix river, " or the benefit of " the Mortgage Company,
"provided, however, that this act shall apply only to such lands as
may be due the State of Wisconsin for the portion of the road already
completed."

In the course of time, but not within the period fixed by the acts of
Congress, the whole line of the railroad was constructed as provided in
the act of 1856, from Madison or Columbus via Portage and the St.
Croix river to Lake Superior and Bayfield, and all the land in place and
much in the indemnity limits along said line has been from time to time
certified to the State for the different companies claiming the same, and
some of these certifications have been for the benefit of the Mortgage
Company, but none of the companies have received the full amount of
laud to which they vere entitled to under the grants. As to the details
of these certifications, the number of acres and location of the lands, it
is not necessary to inquire at this time.

In 1870 the Madison and Portage Railroad Company (successor of the
Sugar River Valley Railroad Company), having completed the road be-
tween Madison and Portage, but after the time allowed by the act-
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there being no land along the line of their road to satisfy the grant-
demanded the right to make selections along the line of the road north
of the St. Croix river. The Mortgage Company also asserted a similar
claim. To enforce its said claim, in 1874, the Madison and Portage
Company filed a bill in the United States circuit court for Western
Wisconsin against the North Wisconsin Railroad Company, the Mort-
gage Company and the West Wisconsin Company, all claiming a right
to said lands north of the St. Croix river. The West Wisconsin and
the Mortgage Company answered and filed cross bills and the North
Wisconsin and others answered. The case was tried before Mr. Justice
Harlan, of the United States supreme court, Judge Drummond of that
circuit and Judge Bunn, district judge. After elaborate argument and
a patient investigation this tribunal rendered a decision, dismissing the
claimant's bill and the cross bill of the West Wisconsin Company, but
sustaining fully the right of the Mortgage Company to select lands ac-
cording to its claim north of the St. Croix river, within the indemnity
limits of the act of 1856. A Master was directed to ascertain the de-
ficiency due the Mortgage Company and to satisfy the same, if possible,
without disturbing selections already made by the North Wisconsin for
road constructed.

From this decision no appeal was prosecuted and it became final. The
port of the special master, specitying the tracts selected by him, was re-
subsequently made and approved, and the lands so selected were pat-
ented b the State to the Mortgage Company, which in turn sold them
to a large number of settlers. These lands so selected and patented
were in due form selected by the State's agent, and lists of the same
sent by the governor to the Commissioner of the General Land Office
for certification to the Secretary of the Interior for approval. And it
is on appeal from the action of the Commissioner refusing to certify
said lists and holding the same for cancellation that the case is now be-
fore you.

Said decision seems to be based upon two principal objections: (1)
That the proposed action of the State in disposing of the lands selected
for the benefit of the Mortgage Company would be a diversion of the
same from the purpose for which granted-an illegal act which the Coin-
missioner is unwilling to countenance or aid; or (2) if not such diver-
sion, then the Mortgage Company is only entitled to such lands as, be-
ing coterminous with the line of the road between Portage and Tomah,
"may have enured and been certified to the State under the act of
1856, prior to the passage of the act of July 27, 1868 (o Stat., 23).

It would seem, upon reading it, that the opinion delivered by Judge
Harlan had passed upon and decided both of the said questions ad-
versely to the views expressed by the Commissioner. That case, it is
to be remembered, was instituted to determine the right to make se-
lections fr the benefit of the Mortgage Company within the indemnity
limits north of the St. Croix river, and to determine any right as to se-
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lectious already made. and certified. The court, after discussing and

showing the right and authority of the State to confer such privilege

upon the Mortgage Company, says:
" If without the consent of Congress no such claim was maintainable

under the act of June 3, 1856. nevertheless, in 1868, Congress authorized
the legislature to dispose of the lands granted and which might have
accrued and been certified to the State under the act of June 3, 1856., to
aid in the construction of the road from Madison or Columbus via Por-
tage to the St. Croix river for the benefit of the" Mortgage Company.

Congress and the State seemt to have concurred in desiring to provide full

compensation in lands to the Farm Mortgage Company for the sixty-one

miles of road constructed and in use prior to 1864." "The claim of the
Wisconsin Railroad Farm Mortgage Land Company related to road con-
structed south of Tomah and neither that Company nor its predecessor
were required to accept the provisions of the act of 1864. That part of
the line described in the original act was not embraced by or referred to

in that act, for the reason doubtless that it had in fact been constructed
before its passage. It was therefore left under the operation of the act
of June 3, 1856, and even if that act did not require deficiency lands to
be selected upon tie coterminous principle, it was competent for the

State, in view of the action of Congress, after accepting the act of 1864 . .
. . . to allow the Farm Mortgage Land Company to select the deficiency
earned by its predecessors for constructed road out of such of the lands
north of the St. Croix lake or river as were embraced in the indemnity
limits, as prescribed by the act of June 3, 1836."

This language shows plainly that the court thought the act of Con-

gress of 1868 fully authorized the making of selections north of the St.

Croix river to satisfy the claim of the Mortgage Company, and that such

claim was not to be restricted to lands coterminous with or opposite to

the constructed portion of the road between Portage and Tomah, or to

lands that had been certified to the State prior to the act of 1868. All

these questions were raised and discussed, and all the positions assumed

now were insisted upon by the adversaries of the Mortgage Company,

except that there was no contest as to lands that had already been cer-

tified; the case relating wholly to selections to be made in the future.

This being so and the court authorizing such selections, "in view of

the act of Congress," to be thereafter made north of the St. Croix river,

for the benefit of the Mortgage Company, would seem to be conclusive

on the subject. In the face of this, to assert that the act of Congress

was restricted to past certifications is to stultify the court and hold that

it did iot understand what it was doing.
It is true, as stated, that the government was no party to those pro-

ceedings and therefore technically not bound by them. In other

words, as to the government, the rule of res adjudicata is not applica-

ble. But the decision was made by a federal tribunal, having full

jurisdiction, presided over by jurists of eminent ability and national

reputation, who, in order to have arrived at their conclusion, must

necessarily have considered fully and carefully, and their elaborate

opinion shows they did so consider, the whole subject matter before

them and all the legislation bearing upon it. When a decision ren-
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dered by such a tribunal, construing the very laws you are called upon
to construe with regard to the identical subject matter, and determin-
ing the rights of the same parties, who are here asking to have the
decree of that court, in their behalf, carried out, there should be made
out a remarkable showing to justify the refusal of this Department to
recognize that the matters determined by the court had passed in rem
adjudicatam. No-such showing is made in this case, no reason pre-
seDted by way of argument for disregarding the solemn judgment of
this court of competent jurisdiction, construing this act when properly
before it, the Commissioner merely stating, by way of conclusion, that
he thinks said act should be differently construed.

It seems to me that said act admits of but one construction, that put
upon it by the court, and any other would make it nugatory and ab-
surd. To hold, at this 4"a-, that it only authorized the State to dispose
of such lands to the Mortgage Company as having been earned, had
" been certified 7 to the State under the act of 1856, is to put Congress
in the light of doing a vain and foolish thing. For the act of 1856 re-
quired no patent to issue to the State for earned lands, and the certifi-
cation and approval by the Secretary of the Interior of the lists of
lands presented by the tate passed the title out of the government as
effectually as a patent, and there was no authority in Congress there-
after to legislate in relation to such lands.

To read the statute literally it would unquestionably defeat its ob-
vious purpose as disclosed y the proviso, which should dominate the
whole act. But to apply to it the ordinary rules of construction of
statutes, and either entirely eliminate the words " and certified" as sur-
plusage, or read the "nd" " or" the whole statute and every part of itis
harmonious, and the purpose of Congress is plainly shown and easy to
be carried out, whilst to adopt the other view would be to make the act
enti ely retrospective and operative only on lands which had passed en-
tirely out of the control and jurisdiction of Congress. I disagree with
the Commissioner, and hold that said act of 1868 applied to all such
lands as at that time had enured or been certified to the State for
the portion of the road completed between Columbus or Madison via
Portage to the St. Croix river.

Nor do I think there is any force in the objection that the bestow-
ment of said lands upon the Mortgage Company would be, independ-
ent of the act of Congress, a diversion from the purposes of the grant.
The facts recited show that the purpose of that portion of the grant
was accomplished in 1858, when the sixty-one miles of road between
Portage and Tomah was completed. it was through the means and
aid of the mortgagors mainly that it was built and their property went
to pay for it. Ex Aquo et bono they were entitled to the benefits of the
grant, and any court would have so decreed in proceedings where the
matter was properly presented. I can therefore see no immorality in
transferring the claim for said lands to the Mortgage Company. On
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the contrary, I think the action of the authorities most commendable.
As I said before, this question too was necessarily considered and de-
cided by Judge Harlan and his associates, for it is not conceivable that
those eminent men would have taken jurisdiction of the claim of the
Mortgage Company if the same was in violation of either the letter or
spirit of the acts of Congress. or was a diversion of the grant from its
proper, to improper, illegal, or unworthy purposes. Their judgment in
this respect ought to be satisfactory. The case of the Chicago, Milwan-
kee and St. Paul It. R. Co. v. United States (14 C. Cls., 125), does not
affect this conclusion. The court there decided that inasmuch as the
railroad company then (1878) carrying mails over said road had not re-
ceived the benefit of the land grant. it was not in contemplation of law a
"land grant" railroad, and therefore the government ought not to deduct
twenty per cent. of the amount due it for carrying the mails. But said
court did not decide that there was an improper diversion of the grant;
on the contrary, so far as said decision is applicable to the matters now
under consideration, it recognizes the validity of the so-called diversion,
and says expressly " Congress having assented to this diversion of the
trust property, the claimants also gave their consent," etc. This de-
cision was affirmed by the supreme court (104 tJ. S., 687),but on another
point, the court, saying that in its view the question whether the rail-
road company was a land grant company was immaterial, but if it had
been the judgment of the court of claims would be affirmed o that
point, for the reasons given-that is, that the supreme ,court would also
have held that the so-called diversion was legal, "Congress having as-
sented" to it. Thas we have the opinion of the court of claims that
Congress had assented to the so-called diversion, and the dicta of the
supreme court to the same effect.

In view of what has been said, and on a full examination and careful
consideration of the whole case, I am satisfied the action of the Com-
missioner in the premises was erroneous, and advise the reversal of the
same, and recommend that you cause the said selections to be examined,
and such as said Mortgage Company. under the views herein expressed,
may be entitled to and which have been properly made from the lands
of the United States nearest the tiers of sections of granted lands along
the line of the road north of the St. Croix River, you will direct to be
certified to you for approval.

DECISION.

Secretary Lamar to Commissioner Sparks August 20, 1886.

I have considered the appeal of the State of Wisconsin from your
decision of May 27, 1886, rejecting its application for certification of
certain indemnity lands selected for the Wisconsin Railroad Farm
Mortgage Company.

This claim rests on a grant of land by Congress to said State on the
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3d day of June, 1856, to aid in the construction of the railroad from
Madison or Columbus, by way of Portage City to the St. Croix River
or Lake, between townships 25 and 31, and from thence to the south-
west end of Lake Superior, and to Bayfield. The grant was of every
alternate section of land designated by odd numbers for six sections in
width on each side of said road. It was therein further provided that
if upon the definite location of the road the land so granted had been
disposed of by government sale or by pre-emption, it should be lawful
for the agents of the State to select, subject to the approval of the Sec-
retary of the Interior. indemnity therefor from the " lands of the United
States nearest to the tier of sections above specified, and not farther
than fifteen miles from the line of the road." It was also provided that
the land should be held and sold by the State for the use and purpose
of securing the construction of said railroad, and if the road was not
completed within ten years the lands unsold should revert to the United
States.

The grant was accepted by the legislature of Wisconsin, October 8,
1856, and on the 11th thereof said legislature conferred the grant in its
entirety on the La Crosse and Milwaukee Railroad Company, which
Company accepted the grant the same day.

The facts connected with the administration of this grant by the State
are voluminous and complicated; but your statement of them is so full
and clear as to render the issues involved distinct and intelligible. It
appears from your said statement that sixty-one miles of this road situ-
ate between Portage and Tomah were completed within the time pre-
scribed by the statute of 1856-that another portion between Tomah
and the St. Croix River or Lake was completed within the extended
period prescribed by the act of Congress of May 5, 1864 (13 Stat. 66)
and that the remaining portions of the road have been completed but
not within the time prescribed by either of these statutes. It further
appears from your statement that there was a deficiency in the lands in
place along the sixty-one miles of road between Portage and Tomah,
which piece of the road had been completed in full accordance with the
provisions of the act of 18.56; and that in satisfaction of such deficiency
a duly appointed agent of the State had, on the 4th day of November,
1882, and on the 12th day of May, 1883, respectively, selected for the use
and benefit of the Wisconsin Railroad Farm Mortgage Land Company
other lands within the indemnity limits of the grant of 1856, but north
of the St. Croix River or Lake.

By letter, dated November 28, 1885, addressed to the Secretary of the
Interior, the governor of Wisconsin requested my approval of said
selections. Upon my reference of said letter to you for action pursuant
to the practice of the Department, you held (May 27, 1886) that said
selections were unauthorized and illegal, and that they should be can-
celed.

The first question which presents itself is this: What right has the
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state of Wisconsin acquired in respect to this land grant under these
facts, to-wit, a seasonable completion of part of the road, and a com-

plete construction of the remainder after the period prescribed In
your supplemental report of June 3,1886, you inform me that this ques-
tion has been settled by the decisionof the supreme court of the United
States in the case of Schulenberg v. Harriman (21 Wallace, 44); and
that it was therein decided as to this very grant and including in part
the identical lands now under consideration that "the lands granted
have not reverted to the United States although the road was not con-
structed within the period prescribed, no action having been taken
either by legislation or judicial proceeding to enforce a forfeiture of the

grant."
Inasmuch then as after the apseof twelve years from the rendition of

that decision no forfeiture has been enforced by or under authority of Con-

gress, the title of the state is unimpaired to the lands described in the
grant and to indemnity within the limits withdrawn to make good the
deficiency in place. These rights thus conferred upon the state of
Wisconsin and thus enforced by the decision of the supreme court con-
stitute the measure of your duty and mine with respect to these lands.
What the statute confers the statute means to be enjoyed. What the
statute directs it means to have done. Not to do it, or even to delay
unnecessarily the doing of' it, is to violate the statute, and involves a
grave dereliction of duty.

The next question is whether the Farm Mortgage Company in whose
behalf the State makes this application, is the legal successor of all the
rights acquired by the State of Wisconsin in respect of the landsearned
by construction of the sixty-one miles of road between Portage and

Tomah within the period and in accordance with all the conditions of the

act of 1856. Your statement of the legislative enactments, both state
and federal, and of the acts done thereunder, informs me that this ques-
tion has been, in a proper case, directly passed upon by the circuit court
of the United States for the western district of Wisconsin, which court
you state decided that the Farm Mortgage Company is the legal sue-
cessor of the State to all the lands inuring to said State by the con-
struction of the road between Portage and Tomah.

The third and remaining question is this: 11 the general right of the
state under the granting act is now unimpaired, and not to be ques-
tioned by this Department; and if the Farm Mortgage Company is the
lawful successor thereto; then is the State entitled in behalf of such
Company and as indemnity for the deficiency in the place sections op-
posite to said sixty-one miles in the Southern half of the 1856 grant, to
certification of lands selected by it from the fifteen mile limits in the
northern half of said grant ? Upon that point you state that the said
circuit court of the United States held in the case last referred to, that
as the claim of the Wisconsin Railroad Farm Mortgage Land Company
" related to road constructed under the act of 1856, prior to the passage
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of the act of 1864, and not embraced or referred to in said act, it was
competent for the State, in view of the action of Congress after accept-
ing the act of 1864, but before conferring the grant made thereby upon
the North Wisconsin and Chicago and Northern Pacific Air Line Rail-
road Company, to allow the Farm Mortgage Company to select the de-
ficiency lands earned by its predecessor (the La Crosse & Milwaukee
R. R. Co.) out of such lands north of St. Croix River or Lake, as were
embraced within the indemnity limits of the grant of 1856.7

You also state that the lands required to satisfy the claim of the Wis-
consin Railroad Farm Mortgage Land Company were designated by a
master of the circuit court, and were afterward duly selected by the
agent appointed for that purpose by the Governor of the State.

I further learn from your said statement that my and your prede-
cessors administered this grant, if not in the execution of, yet certainly
in harmony with, said decision of the circuit court. The decision in
Schulenberg v. Harriman to which you refer advises me that all the
lands in place along the entire length of the grant and a considerable
portion of the indemnity lands were certified to the State about twenty
years since; and you further state that as late as 1870 about 40,000 ad-
ditional acres of indemnity lauds were similarly certified to the State
for the use and benefit of the said Farm Mortgage Company.

You dissent from the said decision of the United States circuit court,
and also from the uniform and concurrent action of the several Depart-
ments of the government, and express the opinion that the said de-
cision, inasmuch as the United States is not a party to the case, does
not determine the question under consideration. Holding the selection
of the lands in question to be unauthorized and illegal you deny the
governor s application and the list of selections is held for cancellation
subject to appeal. To the reasons which you present for this dissent I
have given the consideration which they merit. They do not in my
view justify such a changed administration of this land grant as would
reverse its entire previous history and as would contravene by this De-
partinent the decision of the federal court given under the circum-
stances attending this case. Whether binding upon the Department
or not, in the sense you refer to, it is a decision of very high and per-
suasive authority. If the question were one of doubt, the safer rule of
administrative action would lead me to accept it as authoritative in the
conduct of executive business and to adhere to the practice heretofore
and for so many years enforced. But in my view the case is free from
doubt, and the decision of the said court rests upon sound and well
established legal principles.

The case in 14th Court of Claims Reports, p. 125, to which you refer
for the purpose of showing that the bstowment of these lands by
the State on the Farm Mortgage Company was a diversion of the same
from the purposes of the grant, seems to me to have no bearing upon
the question pending between the State of Wisconsin and this Depart-
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ment, except so far as it affirms the validity of the so-called diversion.
Under such a grant of lands to a sovereign state as that of 1856, the
application of them or their proceeds to the trust rests in the good faith
of the State, and, in the absence of any express authority from Congress,
this Departnent is powerless to control the discretion of the State as to
the disposal of said lands.

In conclusion it appears from your statement that the existing right
of the State of Wisconsin under the Congressional grants aforesaid is
unimpaired by any Congressional declaration of a forfeiture or any ju-
dicial decree to that end, entered under the authority of a law of Con.
gress; that with respect to the lands earned by construction within the
period prescribed by and in accordance with all the conditions of the
grant, the Wisconsin Farm Mortgage Company is the lawful successor
of the State thereto; and that the uniform current of legislative, judicial
and executive action for many years past has concurred in recognizing
the right of the State to select for the use arid benefit of said company
lands of like class and character and locus as those embraced in the
pending selection. In reaching this conclusion I have availed myself
of the special consideration given to this subject by the Law Division
of this Department, the results of which are embodied in the accompa-
nying opinion of Mr. Vivian Brent, of that Division.

For the reasons therein more fully set forth, your decision is reversed,
and you are directed to immediately submit for my approval in the cus-
tomary form lists of selections made by the State of Wisconsin for the
use and benefit of the Wisconsin Farm and Mortgage Company, and
dated respectively November 4, 1882, and May 12, 1883, so far as said
selections are within the indemnity limits of the said grant of 1856, as
determined by the method of adjustment then prevailing in the land
department, and nearest the tiers of granted lands along the line of the
road north of the Saint Croix river; observing, in the execution of this
order, the principles of this decision.

MINING CLAIM-PROTESTANT.

Lucy B. HUSSEY LODE.

A protestant is not entitled to the right of appeal.
A co-owner objecting to the issue of patent must protect his rights under the form of

procedure provided for an adverse claimant.

Acting Secretary Muldrow to Commissioner Sparks, August 17, 1886.

I transmit herewith a letter from Hugh Butler, Esq., of Denver, Col-
orado, which is in the nature of a petition for certification of the papers
in the matter of the protest of one Samuel M. Carleton, his client, against
issue of patent for the Lucy B. Hussey Lode mining claim, Leadville,
Colorado. The petition is not in the form required by the regulations,
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not being under oath or accompanied by copies of the decisions alleged
to be erroneous.

The petition sets out that your office dismissed Carleton's protest, and
denied him the right of appeal; that prior to the expiration of the al-
leged time of appeal patent issued to the Wolcott Mining Company for

said mining claim; and that said patent has not yet been delivered;
wherefore it prays that I direct that the patent be withheld until the
protestant's alleged rights in the premises are finally determined. Aside
from the informality in the petition or any question as to the authority

of the Department in the premises to grant the relief sought, if patent
has actually issued as alleged, the petition must be denied on the facts
stated therein. That a protestant is not entitled to the right of appeal
is a well settled doctrine McGarrahan v. Cerro Bonito Quicksilver
Mine (S. M. D., 327); Boston Hydraulic Gold Mining Co., v. Eagle Cop-

per and Silver Mining Co. (id. 320); McGarrahan v. New Idria Mining
Co. (3 L. D., 422). But it is urged that because the protestant in this

case claims the right of a co-owner in the said mine that he is entitled

to be heard, though not alleging the status of an adverse claimant. In
the Grampian Lode case (1 L. D., 555) it was expressly ruled that a co-

owner must protect his rights under the form of procedure provided for
an adverse claimant, and though the right of appeal was not considered
in said case, such question is disposed of in the cases first cited.

The applicant must seek relief in the courts where ample remedy ex-
ists, if his interests have not been properly considered, for no case is

now made out to warrant action on the part of the Department. The
petition is therefore denied.

COMMUTATION-ACT OF MAY 14, 1880.

CLARK S. KATHAN.

By the third section of this act the right of the homesteader to initiate a claim by
settlerie t is recognized, hence in case of commutation of entry, made under said
act, the period of residence may be computed from settlement.

Acting Secretary Muldrow to Commissioner Sparks, August 20, 1886.

I have considered the case presented by the appeal of Clark S. Kathan
from your office decision of November 10, 1884, rejecting the commuta-

tion proof tendered by him on homestead entry No. 9266, for lots 1 and
2 and the E. - of the NW. i of Section 18, T. 23, R. 12 W., Neligh dis-
trict, Nebraska.

Kathan made homestead entry May 26, alleging settlement March 6,

1884. He submitted commutation proof September 20,1884. The local

officers rejected tie same, on the ground "that there had been no cul-
tivation of the land broken, and for the further reason that the im-
provements were too meager and insufficient to justify the issuing of a
final certificate." Your office decision, however, holds that " the proof
submitted shows that the improvements . . . . are sufficient."
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The question upon the point of sufficiency of proof (as is apparent
upon a comparison of your office decision with that of the local officers)
turns mainly upon the matter of cultivation. Kathan, having made
his entry May 26, broke five acres of the tract that same year, but of
course could raise no crop therefrom that season; and your office de-
cides it unnecessary that he should have done so, citing in support there-
of departmental decision in the case of John E. Tyrl (3 L. D., 49).

Your office, however, rejects Kathan's proof for another and entirely
different reason, and one not alluded to by the local officers: to wit, on
the ground that it was premature, having been made within less than
six months from date of entry.

From your office decision Kattan appeals to the Department, claim-
ing in substance:

1. That there is no statute requiring the lapse of six months after
date of entry before commutation proof can be received;

2. That under the third section of the act of March 14, 1880, even if
six months' settlement and cultivation as provided by the law granting
pre-emption rights were to be insisted upon, the time specified should
begin at date of settlement, and not at date of entry.

The right to commute a homestead entry is based entirely upon sec-
tion 2301 of the Revised Statues:

"Nothing in this chapter shall be so construed as to prevent any per-
son who has availed himself of the benefits of section 2289 from pay-
ing the minimum price for thejquantity of land so entered, at any time
before the expiration of the five years, and obtaining a patent there-
for from the government, as in other cases directed by law, on making
proof of settlement and cultivation as provided by law, granting pre-
emption rights."

This right may be exercised "at any time before the expiration of
the five years," subject only to the condition of " making proof of set-
tlement and cultivation as provided by the law granting pre-emption
rights. Hence, the only limitation as to the time from which the right
to commute begins-when considered with respect to the requirements
in final proof-is to be found, if anywhere, in the regulations under the
pre-emption law. There we find that, although the statute fixed no defi-
nite period within which the right to purchase may be established, the
Department, under the authority of the pre-emption act, did prescribe six
months as the term of residence which should be shown before final
proof would be accepted.

As the residence thus. required must of necessity be computed from
settlement, on which the right of pre-emption is founded, or from some
point of time subsequently thereto, so it was held that in commutation
the time of residence should be computed from entry, on which the
homestead right was founded prior to the act of May 14,1880, (21 Stats.,
140)." But under that act it was provided, in the 3d section:

"That any settler who has settled, or who shall hereafter settle, on
any of the public lands of the United States, whether surveyed or un-
surveyed, with the intention of claiming the same under the homestead
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laws, shall be allowed the same time to file his homestead application
and perfect his original entry in the UIited States land office as is now
allowed to settlers under the pre-emption laws to put their claims on
record, and his right shall relate back to the date of settlement, the
same as if he settled under the pre-emption laws."

So, after the passage of that act, the pre-emption settler and the
homesteader were placed upon the same footing so far as the initiation
of a_claim by settlement is concerned and to that extent the homestead
right was enlarged.

Therefore in commutation cases arising since the passage of said act
and where the benefits thereof are claimed the purchaser is now en-
titled to have his term of residence computed from the time of settle-
ment, " the same as if he had settled under the pre-emption law."

Under this construction, the term of residence will not be shortened,
nor the quality of such residence be affected; for though it may begin
from settlement, it must none the less cover a period of six months'
actual residence; and by the performance of such condition the object
of the regulation-assurance of good faith-will be as fully subserved
as though the residence began from entry.

In the case at bar. the residence of the etryman having been con-
tinuous for six months from date of his settlement, and his improve-
ments being deemed sufficient, his commutation proof will be accepted.

The decision of your office is therefore reversed.

HOMESTEAD CONTEST-SETTLEMEXT-OCC UPANCY.

LEON v. GRIJALVA.

The decision of the General Land Office, rendered herein December
5, 1884, (3 L. D. 362) was affirmed by Secretary Lamar, August 21, 1886.

PATENT FOR LAND IN EXCESS OF PURCHASE.

EDWARD N. MARSH.

A patent erroneously issued for land in excess of the amount actually purchased, is
no bar to the subsequent issue of patent to anotherfor such excess.

If the amount of land embraced in a patent corresponds with the number of acres in
a particular subdivision covered by said patent, quantity will determine the sub-
division conveyed, though larger boundaries may be described.

The application and cash certificate were for the west half of the northwest quarter,
"containing fifty-nine and fifty-one hundredth's acres" and patent issued accord-
ingly; but as said boundaries include ninety-nine and fifty-one hundredth's acres,
it is held that said patent conveys only the northwest quarter of the northwest
quarter, which contains fifty-nine and fifty-one hundredth's acres, and is no bar
to the snbsequent entry of another for the southwest quarter of said northwest
quarter.

Acting Secretary Muldrow to Commissioner Sparks, August 21, 1886.

I have considered the appeal of Edward N. Marsh from the action of
your office on April 20, 1885, holding for cancellation his homestead
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entry for the S. of NW. and N. 4 of SW. of Sec. 3, T. 99, R. 35,
Sioux City, Iowa, so far as the same is supposed to conflict with a patent
issued September 20, 1870, to James C. Cusey, for the W. i of NW. of
same section and town.

It appears that on July 14, 1870, said Casey made application to the
local office to purchase the - W. of NW. I of Sec. 3, T. 99, R. 35, con-
taining 59.51 acres, according to the returns of the surveyor general."
On said application the register certified " that the lot above described
contains 59.51 acres, as mentioned above, and that the price agreed upon
is one 25-100 dollars per acre." On the same day the register gave cer-
tificate that said Cusey had purchased said tract, describing it exactly
as in the application and stating it to contain " ifty-nine and 51-100
(59.51) acres, at the rate of one dollar and twenty-five cents per acre,
amounting to seventy-four dollars and thirty-nine cents, for which said
James C. Cusey has made payment in full," etc. The next day, the re-
ceiver gave Cusey a receipt for "the sum of seventy-four dollars and
thirty-nine cents, being in full for the west-half of north west quarter
of See. 3, containing 59 acres and 51 hundredths at $1.25 per acre."

On this certificate and payment patent was issued September 20, 1870,
wherein it was recited in the usual form that, whereas said Cusey had
deposited in the General Land Office the certificate of the register, etc.,
whereby it appeared that full payment had been made, etc., "for the
west-half of the north west quarter" of said section and town, " con-
taining fifty-nine acres and fifty-one hundredths of an acre, accord-
ing to the official plat of survey of said lands, as returned to the Gen-
eral Land Office by the surveyor general, which said tract has been
purchased by said Casey," etc.

Afterwards, on March 18, 1873, Edward N. Marsh made homestead
entry at he same office of the S. I of NW. 4 and N. of SW. of the
same section and town, and on February 19, 1880, having made final
proof of residence and improvements thereon received his final home-
stead certificate for said tract.

It does not appear from the records of the local or General Land Office
that there was any conflict noted between this entry of Marsh and the
purchase of Cusey, but when the papers in the homestead of the former
were forwarded to your office for approval and patent, it was held there
was a conflict between the two as to SW. I of the NW. of said section,
and that inasmuch as said SW. 4 of NW. i was covered by the patent to
Casey, the homestead entry of Marsh was suspended, and by letter of
February 5, 1885, you recommended to my predecessor, Secretary Teller,
that the Attorney General be requested to bring suit to set aside the
patent of Cusey as to said SW. i of NW. 4, it having been erroneously
made to embrace said quarter. On April 5, 1880, Secretary Teller de-
clined to act in the premises, for the reason that the statement con-
tained in your office letter (lid not " furnish sufficient grounds on which
to take intelligent action in the case." On receipt of the above your

2278 DEC-7
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office directed that the homestead entry of Marsh be held for cancella-
tion to the extent of the SW. of NW. , because of conflict with the
patent of Cusey. From this action Marsh appealed, and on said appeal
the case is now before me.

After due consideration, I am of the opinion and direct that the judg-
ment of your office be reversed, and the final proof of Marsh be ex-
amined and if satisfactory be approved and patent issued to him for the
land described in his entry.

The error in the cage is to be found in the ruling of your office that
the patent to Cusey covered the SW. 1 of the NW. , when it only cov-
ered the fractional NW. of NW. , embracing 59.51 of an acre, which
was all he intended to purchase, all he paid for and all he did purchase,
all for which he was entitled to a patent and all for which he received
one. This is made plain by reading the patent in the light of the rules
of construction properly applicable to such instruments. The patent

* referring to the certificate shows that Cusey bought and paid for but
59.51 acres, "; according to the official plat of survey of said land re-
turned," etc. Thus, the certificate and the official survey become as
much a part of the patent as though they had been written therein
in words and figures at length. And from the record thus made it is
clear that the intention, the purchase and the patent coincide.

I am of the opinion that no title passed to Cusey for the entire west
half of said quarter-section, but only to the northwest fractional quarter
of said quarter. The fact that the patent describes his purchase as the
west half of said quarter will not prevent the government from issuing
to Marsh a patent for the land embraced in his homestead entry, it being
apparent from the patent and the certificate upon which it is based that
the land conveyed to Cusey was 59.51 acres-which, as shown by the
government survey, is embraced within the limits of the fractional
northwest quarter of said quarter.

The government plat of survey shows that the west half of said
quarter contains 99.51 acres, and that the northwest quarter of said
quarter contains 59.51 acres-being the exact number of acres described
in the patent of Cusey as the amount of land purchased from the gov-
ernment.

Unless a different intention be clearly manifested, the general rule is
that quantity must give way to metes and bounds; bat that is because,
generally, metes and bounds determine with greater accuracy the land
intended to be conveyed. But where the land conveyed is within the
limits of government surveys, which show with accuracy the amount
of land contained in each division or subdivision, by which alone it can
be sold or patented, and the amount of land embraced in the patent
corresponds exactly with the number of acres of a particular subdi-
vision embraced in the patent, quantity will then determine the subdi-
vision conveyed, although larger boundaries may be described.
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This principle was involved in the case of Gazzam v. Phillips (20
Howard, 372), which, I think conclusive of this case. That was an
action of ejectment brought by Phillips, who claimed under Etheridge,
against Gazzam, who claimedi under Stone. The certificate of purchase
and patent to Etheridge was for the southwest quarter of section 22,
containing 92-1%.7. acres. The certificate and patent to Stone was for the
southeast subdivision of fractional section 22.

The southwest quarter of section 22 contained in fact 160 acres; but
the conrt held that while "Etberidge under the pre-emption act of 1830
"was entitled to purchase the whole of the southwest quarter, and to
"have it surveyed and patented to him, yet it was not so surveyed, nor
"did he purchase, nor has e obtained a patent for the same. On the
"contrary, he purchased and paid for the west subdivision only, con-
"taining 92 acres, and took out patent for the subdivision."

It will be seen that the patent purports to convey the southwest
quarter, and that quarter contains 160 acres; et the court say that his
patent is only for a fractional part of that section, containing 92 acres.
Hence they limited his patent to the number of acres purchased, which
were embraced in a subdivision of that section shown by the lines of
survey.

As Cusey only purchased and paid for 59.51 acres embraced in a legal
subdivision shown by the government survey, his patent cannot be held
to convey to him a greater quantity by reason of the fact that the pat-
ent describes the land conveyed as the west half of said quarter-which,
as shown by the government survey, contains 99.51 acres.

I am therefore of opinion that patent may issue to Marsh for the land
embraced in his homestead entry, if the proof submitted be approved.

PRACTICE; CALIFORNIA SWAMP LANDS.

STATE OF CALIFORNIA V. MARTIN.

Notice of a motion for review or rehearing irust be given within the time allowed for
filing such motion.

Rule 82 of Practice is designed to prevent the transmittal of an appeal which the
Commissioner may consider defective, but the Department is not concluded if the
Commissioner does not act thereunder.

One who alleges settlement before survey and the non-swampy character of the land
involved is a party in interest, and entitled to notice of appeal from an order of
the General Land Office directing an investigation into the character of the land.

The return of the surveyor-general under the first clause of section 2488 R. S. is a
final adjudication as to the lands thus shown to be swamp and overflowed, and
can only be impeached on the ground of fraud or mistake in its procurement.

Secretary Lamar to Commissioner Sparks, August 21, 1886.

The State of California has filed a motion for review of my decision
of April 29th last, rendered in the above stated case.
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This decision dismissed the appeal of the State upon two grounds:
'(1) Because no notice of said appeal was served on the opposite party;
and (2) Because the appeal is from a decision denying an application

-for review, which, being a matter interlocutory in its nature, is not ap-
,pealable.

The Rules of Practice provide that motions for rehearing and review
may be allowed after notice to the opposite party, and, except when
~made on the ground of newly discovered evidence, must be filed within
thirty days from notice of decision.

In the absence of any special provision as to the time within which
notice must be served, the Department has ruled that notice of a mo-
tion for review should be given within the time allowed for filing such
motion. Rule 86, relating to appeals, provides that appeals from the
Commissioner's decision must be filed in the General Land Office and
served on the appellee, or his counsel within sixty days from date of ser-
vice of notice of such decision. A similar construction applies to rules
for review. See Conk v. Rechenbach, (4 L. D., 106).

Counsel insist that Martin was not a party in interest, and therefore
not entitled to notice of appeal; and that if he was so entitled, and the
appeal was defective for want of such service, that under Rule 82 they
are entitled to notice of such defect, and to fifteen days in which to
amend. Martin claimed settlement on the tract prior to survey, and
alleged that the land was not swamp but dry and fit for cultivation.
He was therefore a party in interest, and entitled to service of notice.

Rule 82 is only designed to prevent the transmittal of an appeal
which the Commissioner may consider defective. Stevens v. Robinson
(4 L. D., 551). But the Department is not concluded, if the Commis-
sioner does not act thereunder. The failure to serve Martin with notice
of appeal or of motion for review was sufficient ground for dismissal
and the decision will not be disturbed. But the right of the State can-
not be affected by this refusal, i by the appropriate action directed by
your office Martin fails to show that he had a valid claimi to the land
at the date of survey, and that it is in fact dry and not swamp land,
or if it is not alleged and proven that the return of the surveyor gen-
eral was procured by fraud or mistake.

Section 2488, Revised Statutes, provides that: "It shall be the duty
of the Commissioner of the General Land Office to certify over to the
State of California as swamp and overflowed lands all the lands repre-
sented as such upon the approved township surveys and plats, whether
made before or after the 23d day of July, 1866, under the authority of
the United States."

In the case of Central Pacific Railroad v. State of California (2
C. L. L., 1052) Secretary Schurz, construing this section, held that:
" This clause secures to California. all lands which the surveyor general
officially reports to be swampy, whether they are so or not." This ruling
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was adhered to by the Department in the case of State of California
v. United States, 3 L. D., 521. It is therefore a settled rule of the De-
partment that under section 2483 the return of the surveyor general is a
final adjudication of the question as to the character of lands granted
to the State as swamp and overflowed, and such decision cannot be
disturbed by any action of your office upon a mere allegation or show-
ing that the return of the surveyor general is incorrect. The mere fact
that the report of the special agent shows that the land returned by
the surveyor general, and represented upon the township plat as "swamp
and overflowed," is not of that character, would not authorize a refusal
to certify or patent said lands to the State. Admitting the correctness
of the report of the special agent, it simply shows that the return of the
surveyor general was the result of an error of judgment, and his return
cannot be impeached upon this ground alone.

The adjudication and decision of the surveyor general upon the ques-
tion of the swampy character of land under section 2488 has the same
binding force and effect of any other final judgment, and can only be
impeached or set aside upon the ground of fraud or mistake in its pro-
curement.

Such a decision, however, is not conclusive of the rights of bona-fide
settlers, who had a valid claim of right to the land prior to the date of
approval by the surveyor general of the plat of survey, provided it is
not swamp land. Therefore if any settler alleges a valid claim to said
land, initiated prior to and existing at the date of approval of survey,
and that said land is not swamp and overflowed, he would be entitled
to a hearing to determine these questions, as his rights cannot be preju-
diced by the action of the surveyor general, or the Commissioner, in as
matter to which he was not a party and had no opportunity of being
heard.

This rule is applicable in all cases, whether under the general law,
or under the special law applicable to California, the only difference in
the application of the rule being that under the general law the ap-
proval of the Secretary is the final adjudication of the character of the
land, while under the special law applicable to California it is the ap-
proval of the township plats by the surveyor general that determines
the character of the land.

Without passing on the rights of either party to this case, I have
deemed it advisable, in view of the questions presented by the record,
to call your attention to settled construction of section 2488, Revised
Statutes, and other rulings of the Department, as above stated, to,
govern you in the action directed by your office in this matter.
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VJILLE LAC INDIANT LJNDS-SFAMP GRANT.

STATE OF MINNESOTA.

Since the act of Congress approved July 4, 1884. the Department has no authority to
dispose of lands acquired from the Mille Lac Indians by treaty of May 7,1864.

Secretary Lamar to Commissioner Sparks, August 21, 1886.

I am in receipt of your office letterof May 20, 1885, transmitting the
appeal of the State of Minnesota from your office decision of March 9,
1885, holding for rejection the claim of said State, under the swamp
land grant, to certain described lands located in Townships 42 N.,
Ranges 25, 26, and 27 West of the 4th principal meridian, Taylor's
Falls district, Minlnesota.

The lands referred to are within the limits of the reservation for the
Mille Lac Indians, made under treaty of February 22, 1855, (10 Stat.,
1166,) which was ceded to the United States May 7, 1864. (13 Stat.,
695.)

The act of March 12, 1860, (12 Stat., 3,) extending to Minnesota the
provisions of the swamp land grant of September 28, 1850, (9 Stat.,
5N9,) contains the following proviso:

The grant hereby made shall not include any lands which the gov-
erninent of the United States may have sold, or disposed of (in pursu-
ance of any law heretofore enacted) prior to the confirmation of title to
be made under the authority of said act.

The State of Minnesota, however, lays claim to the lands in coutro-
versy, not under said act of March 12, 1860, but under Section 2490 of
the Revised Statutes-the provision and exception in that section which
is pertinent to the case in hand being as follows:

Provided, That the grant shall not include any lands which the gov-
ernment of the United States may have sold or disposed of under any
law enacted prior to March 12, 1860.

In brief, the State claims that the land in controversy, not having
beeni "sold or disposed of" under any law enacted prior to March 12,1860,
by virtue of Section 2490, of the Revised Statutes, passed to the State,
notwithstanding their prior " reservation "1-the word "' reserved" being
omitted when the act of March 12, 1860, came to be embodied into the
Revised Statutes.

A discussion and construction of Section 2490, iR. S., demanded by the
State, is uncalled for in connection with this case. The Indian appro-
priation bill, approved July 4, 1884 (23 Stat., 89) provides that the
lands acquired from the Mille Lac Indians. by treaty of May 7, 1864,
proclaimed March 20, 1865, (13 Stat., 693) "shall not be patented or
disposed of in any manner until further legislation by Congress."

No further legislation upon the subject having since been had by
Congress, this Department has no authority to patent or in any manner
dispose of any of the lands described, whether swamp or otherwise.

For the reasons herein given, your office decision is affirmed.
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FORT REYNOLDS MILITIRY RESE~rATION.

SAMUEL ALDRED.

Under the act of June 19, 1E74, the lands in question, with the buildings thereon, were
offered for sale after due appraisement, but subsequently, and prior to sale, the
buildings were destroyed. Held, that said act authorizes the sale of the land at its
appraised value.

Secretar y Lamar to Commissioner Sparks, August 21, 1886.

I have examined the papers forwarded by youf letter of August 11th
instant, relative to the status of the SW. of SE. of Sec. 11, T. 21 S.,
R. 62 W., in the old Fort Reynolds Military Reservation, Pueblo land
district, Colorado.

The matter was first brought to the attention of the Department by
your office letter of February 27, 1885, which stated that one Samuel
Aldred had applied to purchase the tract above described. His appli-
cation was refused by the local office, because he declined to pay, in
addition to the price of the land, the sum of $315 for certain buildings,
which bad beenal)praised thereon at the value named. e then appealed
to your office. His reason for refusing to pay tor the buildings was that
they had been destroyed and removed, and that the tract was at the
(late of his application without any buildings whatever.

Without acting upon the appeal, your office reported the matter to
the Department for instructions as to what course should be pursued,
in view of the facts alleged.

The appraisement was authorized by the act of June 19, 1874 (18
Stat., 85), and had fixed $315 as the value of the houses, stables and
corrals, which were upon the tract.

July 15, 1885,* the case was remanded to your office with instruc-
tions to ascertain with certainty the facts as to the alleged destruction
and disappearance of the buildings, and to act on the appeal as involv-
ing a matter properly within your jurisdiction, under the authority
given you by law for the disposal of the public lands.

Your office thereupon rejected Aldred's application to purchase, and
he has not appealed. Under your direction, the local office proceeded
to investigate as to the facts relative to the destruction of the build-
ings, and made report to the effect that said buildings had been utterly
destroyed and taken away. Said report is based upon affidavits, which
accompany it, of certain parties who have known the land since 1872,
and upon extended investigation in the way of inquiry of many persons
acquainted with the reservation. It concludes with the recommenda.
tion that the tract remain open for sale without requiring the purchaser
thereof to pay the sum of $315, as the appraised valueof buildings which
do not now exist. In this recommendation you concur, and ask that

*4 L. D., 25.



104 DECISIONS RELATING TO THE PUBLIC LANDS.

the papers be returned with the necessary authority for your further
action.

It would certainly be a great hardship to require of the purchaser of
land also payment for buildings which had once been thereon, but which
through decay and depredation, resulting from the want of the protec-
tion and care necessary to their preservation, had disappeared. There
can be no doubt of the authority in such case to dispose of the land
under the provisions of the act of June 19, 1874, waiving any require-
ments which formerly existed by reason of the appraisement of the
buildings, but which have ceased to exist, because said buildings are no
longer there. I concur in your recommendation, and you will dispose
of the land in question as if there had never been any buildings thereon.

COMPLIANCE WITH THE LAW NOT SUSPENDED BY CONTEST.

BYRNE V. DORWARtD.

Until final decision in a contest the entry-man whose claim is attacked should con-
tinue to comply with the law, and if he fails so to do his entry will be liable to
attack should he successfully defend in the pending suit.

Secretary Lamar to Commissioner Sparks, August 24, 1885.

I have considered the case of Patrick Byrne v. William W. Dorward,
on appeal by the last named from your decision of February 19, 1886,
holding for cancellation his timber-culture entry, No. 53, made May 22,
1878, upon the NW. of Sec. 6, T. 138 N., R. 79 W., Bismarck, Dakota
Territory.

Byrne initiated contest against said entry January 19,1885, charging
failure to break or plow at any time prior thereto the five acres required
by law to be broken during the second year after date of entry; that at
no time prior to the initiation of said contest had the land been culti-
vated as required by law, not had any trees, tree-seeds or cuttings been
planted thereon; that there is not now, nor has there been, any trees
or cuttings growing thereon, and no part of the land is under cultiva-
tion in any manner whatever. A hearing was ordered and duly had on
the above charges, both parties being represented by counsel. A mo-
tion was made by contestee to dismiss the contest, on the ground that
his right under his entry had been determined in his favor by a decision
of the Department, rendered January 3, 1885, in the case of Meserve
against this contestee. This motion was denied, and the case was then
submitted on an agreed statement of fact, wherein it was admitted by
contestee ";that since May 21, 1880, no improvements whatever have
been made upon the tract by or in the interest of said claimant." Upon
the presentation thus made, the register and receiver recommended the
cancellation of Dorward's entry.
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That action was affirmed by your office decision, the appeal from

which is now before me.
The reason offered by appellant for not continuing his improvements

by the planting and cultivation of trees, seeds or cuttings is, that so
long as the question as to the validity of his entry was pending and
undetermined, he did not regard himself as required to proceed with his

improvements. His contention is that he should be allowed a reason-

able time after decision in his favor within which to resume cultivation
as required by the law. You very properly held that such position

could not be sustained.
There can be no doubt of the correctness of the position that pending

a final decision in a contest on whatever ground or charge, the entry-

man whose claim is attacked should continue to comply with the law,

and that if he fail to do this he lays himself liable to attack in a subse-
quent contest should he sucessfnlly defendin the one pending. Tohold
differently would be to condone laches and to open the door to a prac-

tice which would enable parties, under the guise of a contest, to hold

lands indefinitely without complying with the requirements of law un-
der which their entries were made.

The decision appealed from is affirmed.

HOMESTEAD-A CT OF JUNE 15, 1880.

LEITNER v. HODGE.

Through mistake in description the land entered and patented was not that upon
which the entryman settled and resided. Held, that the act of June 15, 1880,
does not authorize the purchase of the tract thus entered, on the surrender of the
patent, but that patent should issue for the homestead claim as defined by settle-
ment and residence.

Acting Secretary Afuldrow to Commissioner Sparks, August 28, 1886.

I have considered the case of John D. Leitner v. Stephen Hodge, in-
volving the SE. i of NW. 1, and the SW. I of NE. 4, Sec. 30, T. 14 S.,
R. 22 E., Gainesville, Florida, on appeal by Leitner from your decision
of April 1, 1885, awarding the land to lodge.

It appears from the record before me that in 1868 Hodge, who is an illit-

erate man, procured " a surveyor to run the lines and give him a correct
description of the land which he desired to enter as a homestead," which
land was the SW. 1 of SE. I and the SE. I of SW. I of the section above

mentioned. The surveyor gave him the wrong numbers, however, to
wit, those of the two quarter-quarters involved in this contest, and on
May 7, 1868, he mistakenly made homestead entry thereof, because, as

he states, "he relied fully upon said surveyor for the correct numbers.?'
At this time, it appears, both of these tracts-that which lodge's entry
covered and that which he intended to enter-were vacant public land.
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Hodge did not settle on or claim the tract in contest, but settled and
resided on and improved the other tract until date of his final proof in
1874; and, as he was still in ignorance of the correct description of his
homestead, his final proof and entry designated the tract in contest,
and patent therefor issued to him on July 1, 1875. Thereafter Hodge
continued to reside on and claim the tract upon which he originally set-
tled until January 28, 1884, when he quit-claimed to the United States
all his right, title and interest in the land patented, and shortly after-
wards filed his patent in your office, accompanied by a petition re-
questing its cancellation, and that he might be permitted to purchase
said patented land under the act of June 15, 1880. This petition your
predecessor granted on March 17, 1884, and Hodge made cash entry for
said land on the 28th of the same month.

On May 15 .1884, the local officers transmitted to your office the appli-
cation of John D. Leitner to have Hodge's patent canceled and his
(Leitner's) right as a pre-emption settler on the land recognized. The
date on which this application was filed does not appear, but it was
executed March 12, 1884. Leitner alleged in it that he had been in
possession of the land, and that it was improved to the value of $2500,
either y him or those from whom he bought the possessory right. On
June 22, 1884, our predecessor ordered a hearing to ascertain the
truth of Leitner's allegations, meanwhile suspending Hodge's cash entry.
Said action was taken because, as the decision states. Hodge's cash en-
try was allowed in ignorance of Leitner's settlement and improvements,
and because Hodge could have had adequate relief by amendment.
Hearing was duly had, and Leitner substantially established his allega-
tions and showed that Hodge had never had any possession of or claim
to the land in controversy. Whereupon your office made the decision
appealed from, awarding the land to Hodge.

I cannot agree with said decision. In my judgment the act of June
15, 1880, does not apply to such a case as Hodge's. It was designed to
iemedy a defective title under an entry, and thus to grant the home-
steader relief. But here there was no need of such a relief. Hodge's
covering the land in controversy by an entry was caused by a mere
mistake of description; it was a simple clerical error, which he himself,
or any one desiring to settle thereon, might have had corrected. In-
deed, in neither law nor equity did he ever make an entry of the land
in controversy, for he never intended to enter it. His entry was legally
of the land which he actually settled on, and he was not within the
purview of the act of June 15, 1880, because he required no relief under
it. Said act manifestly contemplates the purchase of the tract which
the settler had intended to acquire by the entry, and not of a tract
which he never did intend to acquire. Much less does it contemplate
the right of a settler on one tract of land to seize the possession and
improvements of a settler on another, by taking advantage of a cler-
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ical error. The act was intended to grant a relief, and not to license a

robbery.
I concur in the view of your predecessor, above referred to, that

when Hodge surrendered his patent for cancellation he was entitled to
a patent for the land upon which he had actually settled and where he
had resided for ten or more years. The homestead entry of one

Schoeflin, which it appears was then of record, and which Hodge erro-

neously thought was a bar to amendment by him, was in fact no bar,

for his equitable right to the land was protected by his patent. Said
entry has since been canceled, I believe; but, if not, it should be can-
celed. No other person could or can acquire title to said land against
him, for it had been fully earned by his residence and cultivation, and

the government now holds the legal title solely for his benefit. You
will please direct that a new patent issue to lodge for the SW. 4 of

SE. i and the SE. 1 of SW. 4 of said section, cancel his cash entry

erroneously made under the act of June 15, 1880, and allow Leitner to
make pre-emption claim to the land in controversy.

Your said decision is reversed.

RAILROAD GRANT-D FINITE LOCATION.

FLORIDA RY. AND NAVIGATION CO.

The nap showing the definite location of the road between Waldo and Tampa Bay
was filed in 1860, but returned by the General Land Office for the Governor's
certificate and when refiled the time allowed for the completion of the road had

expired, but it appearing that the map so refiled was identical with the original
map, which properly showed the location of the road, Secretary Schnrz held that

the right of the road was protected under the original map, and such decision is
binding upon succeeding heads of the Department.

The final adjustment of the grant however will be deferred for the disposition of

pending Congressional action with reference thereto.

Secretary Lamar to (Commissioner Sparks, August 30, 1886.

On December 3, 1885, Hon. Wilkinson Call addressed a communica-

tion to the l)epartinent, requesting that the subject of the reservation
of lands granted to the State of Florida, tnder the act of May 17,
1876, for the construction of a road from Amelia Island to Tampa Bay

and Cedar Keys, be reconsidered.
This letter was referred to your office for report thereon, which you

have submitted, concurring in the request of Senator Call, and recom-
mend that the withdrawal of lands for the benefit of said road, ordered
by the decision of Secretary Schurz of Januiry 28, 1881, be revoked.

The Florida Railway and Navigation Company now appear and re-
sist the granting of said motion, and ask the Department to proceed
with the execution of said decision.
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The act of May 17, 1856, granted to the State of Florida, for the pur-
pose of constructing the road aforesaid, six sections per mile on each
side of said road, prescribing the manner in which the State might dis-
pose of said lands, and providing that if said road or branch is not com-
pleted within ten years, no frther sales shall be made and the lands
unsold shall revert to the United States. The benefit of this grant was
conferred by the State of Florida upon the Florida Railway Company,
whose rights and interest thereunder have been assigned and trans-
ferred through its successors to the Florida Railway and Navigation
Company. Te road was completed from Fernandino via Waldo to
Cedar Keys in 1860, and lands inuring for that portion of the road
were certified to the State in 1858 and 1810, a map of definite location
for such portion having been filed and accepted as the basis of the ad-
justment of the grant.

A map of the remaining portion of the main line between Waldo and
Tampa Bay (which is the portion now in controversy) was filed in your
office December 14, 1860, by M. L. Smith, chief engineer of the Florida
Railroad Company, but not having the certificate of the governor under
the seal of the State, it was returned to him to have that omission sup-
plied. Nine years after the expiration of the time for the completion
of the road, to wit, December 7, 1875, te president of the road presented
a map of definite location of the road from Waldo to Tampa Bay for file
in the Land Office, and asked that the lands be listed to the road cov-
ered thereby. This map vas shown to be identical with the map filed in
1860, and the Commissioner of the General Land Office recommended
that it be accepted as a map of definite location, and that lands be
withdrawn in accordance therewith for the purposes of the grant.

Secretary Chandler declined to receive or approve this map, holding
that the act definitely locating the road should be done within the time
fixed for the completion of the road, and that a failure to discharge this
duty should be taken as conclusive evidence of the abandonment of the
grant. This map was therefore returned to the president of the road,
with the information that the Department could not permit the com-
pany, after so great a delay, to file a map designating the route of its
road. Subsequently, to wit, October, 1879, the company again pre-
sented this map to your office, with accompanying exhibits, showing
that a map of definite location of the line between Waldo and Tampa
had been filed in the General Land Office December 14, 1860, and that
the map then filed is identically and exactly the line delineated upon
said map filed December 14, 1860. Accompanying this was also an ap-
plication for a review of the subject, alleging that the decision of Sec-
retary Chandler rested upon a mistaken understanding of the facts, to
wit: that no map of definite location had been filed within the time re-
quired for a completion of the road, and asking leave to place the
matter before the Department, with a view of displaying the facts as
they actually exist.
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This application was addressed to the Commissioner of the General
Land Office, from which it appears that he considered it not so much
in the nature of a review of Secretary Chandler's decision, as of an
original application for the enforcement of their rights under the grant
in view-their then existing status which they proposed to show. The
Commissioner therefore, in passing upon the question, said:

"After full and careful examination of the files and records of this
office, and the proofs presented, I find no room for doubt that the line of
route of the road in question was actually surveyed, and a map of such
survey intended as evidence of the definite location of the line, filed
in the General Land Office on December 14, 1860; and that it was pre-
pared and presented in good faith. If said map was properly exe-
cuted-sufficient in itself, needing no certificate by the governor-the
action of this office in returning it to Captain Smith, resulting in its
loss, should not be made to work a forfeiture of the company's right,
it being admitted that the grant has not been forfeited by failure in
other respects."

But in view of the decision of Secretary Chandler, holding that the
act of definitely locating the road must be done in all cases before the
expiration of the time fixed for completing the road, and as the entire
question was apparently presented for a review or reconsideration of
the former action of the Department, he declined to express an opinion
as to the sufficiency of the map as originally filet, or of the reproduced
copy of the same as then presented, and submitted the matter to the
Secretary without recommendatioD.

Secretary Schurz, on January 28, 1881, considering this application
as a motion for review of his predecessor's decision, entertained juris-
diction of the question, upon the ground that material facts that show
the authority of the company to locate its line and file the map were not
before his predecessor, and held that the approval or certificate of the
governor was not essential to the validity of the survey; that the map
fixing the defince location of the road in 1860 was filed in the General
Land Office, which exactly corresponded with the duplicate now filed,
and there remains now no doubt that the line exhibited was then sur-
veyed and marked as the definite location of the road, and as such
recognized by the company and State authorities. In accordance there-
with he directed a withdrawal of the lands to protect the rights of the
company and to secure a proper adjustment of the grant upon the line
designated.

I am now asked to review this decision and to revoke the order of
withdrawal made thereby, applicants urging in support of said motion
that if Secretary Schurz had the authority to review the decision of
Secretary Chandler, his decision may with equal authority be reviewed
and revoked by any succeedling Secretary. In view of the fats of this
case, I am unable to see the force of this argument. The question be-
fore Secretary Chandler, and which he alone decided, was, whether a
map of definite location can be filed after the expiration of the time al-
lowed for completing the road. It is clearly shown by the record of the
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case then made. that the Secretary did not contemplate that any map
of definite location had theretofore been filed, but that the map pre-
sented was an original filing, because, referring to this part of the road,
he says:

" No mall showing the definite location of the road to Tampa Bay has
ever beeii filed in the Department," and "The company uow offers to
file a map definitely fixing that portion of the road last mentioned," etc.

The question decided by Secretary Schurz was, whether a duplicate
map of definite location of that part of the road may be received and
filed after the expiration of the time allowed for the completion of the
road, and a withdrawal made thereunder upon proof that the duplicate
presented is a correct copy of the original which was filed in time, and
that the original has been lost or destroyed.

If, in fact, a map of definite location had been filed in time, the title
of the grantee by virtue of that act was completed by attaching it to
specific lands, and the decision of Secretary Chandler, that a map of
definite location could not be filed after the expiration of the time re-
quired for completion of the road could not affect such right, unless in
such decision he had directly passed npon the sufficiency of the original
filing. That he did not pass upon the question of the sufficiency of any
map prior to the expiration of the time, and that no such question was
before him, but on the contrary that he considered that the company
was for the first time offering to file its map is evident.

Therefore whether we consider the question presented to Secretary
Schurz in the light of an original application under a different claim of
right, or as a motion for review upon the ground of newly discovered
evidence, in either case Secretary Schurz, Lnder the facts presented,
had a right to entertain jurisdiction of the subject. This decision was
concurred in by Secretary Teller by his action of January 30, 1884,* in
directing the certification of the lists for his approval, holding, upon
the authority of the decision of Secretary Schurz, that the map of 1860
was valid and sufficient to fix and locate definitely the line of the road.

I am therefore of the opinion that the decision of Secretary Schurz
upon that issue is binding upon his successors, and should not be dis-
turbed.
' But another question is presented for my consideration in this case,

to wit: that the forfeiture of this grant is now pending before Congress,
a committee of the House having made a report in favor of such for-
feiture. It is urged by the counsel for the road that the Senate having
failed to act upon the matter and the House having failed to take any
action upon the report of the Committee, that the duty of the Depart-
ment is to proceed to enforce and execute the rights of the grantees
under the law.

It is also represented to me by the governor of the State of Florida
that the citizens of that State are greatly interested in the completion

'Atlantic, Gulf and West India Transit R. R. Co., 2 L. D., 561.
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of this road, and that it is a matter of great importance to the State of
Florida and her people, but in view of the fact that the road by failure
to complete its line within the time required by law has rendered its
grant liable to forfeiture, and Congress having indicated its intention
to take action thereon, and this motion being presented and urged by
a Senator from that State, is a sufficient reason why I should withhold
all action thereon until the determination of Congress in the matter.

It is true that Congress may never take such action, but that furnishes
no sufficient reason why this Department should proceed with the exe-
cution of the grant while Congress is considering the question of its
forfeiture.

I refuse to revoke the order of withdrawal made by Secretary Schurz,
because that withdrawal became effective by the filing of the map of
definite location, which he decided had been properly filed in time, and
no act of the Department can affect or impair the right of the company,
but while the rights accruing by virtue of such filing and withdrawal
cannot be impaired by any action of the Department, the execution of
such rights may be suspended by the Department.

This was the course pursued by my predecessor Secretary Teller, who
while recognizing all the rights of the Company acquired by virtue of
the filing of map of definite location, as determined by Secretary Schurz,
and the withdrawal thereunder, decided that:

*'In view, however, of the fact that the time has expired within which
the railroad in question was to have been completed, and that legisla-
tion is pending in the present session of Congress relating thereto, you
will take no action in the matter until further direction.

I can see no material difference in the status of the company now
from what it was then, and I therefore direct that you will take no
action in this matter, as to the disposition of the lands covered by the
line of definite location of this road and embraced within the terms of
the grant, until further ordered.

PRACTICE-APPEAL-SPECIFICATION OF ERRORS.

STEVENS V. ROBINSON.

The supervisory and directory authority of the Secretary of the Interior will not be
exercised in disregard of the rules of practice where they prescribe a plain and
adequate course of action and are not in conflict with the law.

Rules 88 and 90 of Practice must be construed together and are mandatory in char-
acter.

Under said rules the time within which the specification of errors should be filed is
essential, and a failure to file within the prescribed period works a forfeiture of
the right of appeal.

Acting Secretary Muldrow to Comnissioner Sparks, August 31, 1886.

In the case of Frank L. Stevens v. Alfred B. Robinson, involving the
SE. of Sec. 2, T. 94 N., R. 60 W., Yankton, Dakota Territory, decided
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by me June 5th last (4 L. D., 051), a motion for review and reconsidera-
tion has been filed on behalf of Stevens.

The material facts to be considered in the case, so far as is necessary
for the purpose of this review, are as follows: The decision of your
office from which an appeal was brought to this Department was ren-
dered December 1, 1884, and notice thereof given to the resident attor-
neys the same day. The appeal was not filed in the local office until
February 5, and the specification of errors was not filed until May 16,
18S5. June 25, Robinson by his attorney filed a motion to dismiss the
appeal because the specification of errors had not been filed within
the time allowed for an appeal as required by Rules 88 and 90 of Prac-
tice. Upon this state of facts, I ruled that the motion to dismiss the
appeal was well taken, and accordingly the appeal was dismissed. My
decision stated that the appeal itself was not filed in time; and cer-
tainly the record, as before me then, showed such to be the case. . That
point, however, was not taken advantage of and the appeal itself was
treated as having been filed in time, as it really was, as now appears,
under the rule laid down by the Department in the case of King v.
Leitensdorfer (2 L. D., 374).

The motion now before me sets up four grounds of error in my said
decision of June 5th last, to wit:

" 1st. Error in not holding that the omission to file a formal specifi-
cation of errors in the decision of the Commissioner of the General
Land Office had been supplied for at least forty days prior to the pres-
entation of the motion to dismiss the appeal.

"2d. Error in not holding that the said formal assignment of errors
having been filed prior to the motion to dismiss the appeal, said motion
came too late.

"3d. Error in holding that in the presence of a motion to dismiss,
filed forty days after the assignment of errors had been filed, the Sec-
retary of the Iterior was precluded by the Rules of Practice from en-
tertaining the appeal.

"4th. Error in granting the motion to dismiss the appeal, and in not
deciding the case upon its merits as presented by the appeal."

That is to say, the real gist of the motion betore me, and of the argu-
ment filed in support of it, is based upon the ground that Rules 88 and
90 are merely directory, and not imperative; and that, therefore, by vir-
tue of the supervisory power with which he is invested, the Secretary
of the Interior may waive them at any time be may desire to do so.

The rules of practice were adopted to subserve the public interests
and for the good of the practice in the transaction of business; and so
long as they exist they have in effect the force of a statute. Parker v.
Castle-on review (4 L. D., 84). And although it is quite true that
none of them " shall be construed to deprive the Secretary of the Inte-
rior of the exercise of the directory and supervisory powers conferred
upon him by law," it is also equally true, that where they are not in
conflict with the law, and have prescribed a plain and adequate course
of action, they are to be followed, for there then is no occasion for in.
voking the Secretary's directory and supervisory powers.
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Premising this much as to the oblject and nature of the rules of prac-
tice in general, I shall examine more particularly the two (88 and 90)
that are brought directly under consideration by this motion for review.

Rule 88 provides: Within the time allowed for giving notice of ap-
peal, the appellant shall also file in the General Land Office a specifi-
cation of errors, which specification shall clearly and concisely designate
the errors of which he complains."

Rule 90: "A failure to file a specification of errors within the time
required will be treated asi waiver of the right of appeal, and the case
will be considered closed."

The distinction between statutes that are merely directory and those
that are imperative or mandiatory is not always clearly discernible.
But a safe and general rule, which has the sanction of the courts of
England and of this country, is: That whether, a statute is mandatory
or not, depends upon whether the thing direetedl to be (lone is the es-
sence of the thing required. Another general rule is: A statute that
prescribes a penalty for the failure to do a certain thing in a specified time
is mandatory: for therein time is of the essence of the thing required
to-be done. Upon this question, on page 334, Maxwell on i' Interpre-
tation of Statutes," it is said:

In general then, it seems that where a statute confer., a privilege or
a power, the regulative provisions which it imposes on its acquisition
or exercise are essential and iperative .So, if the liberty of
appealing from a decision is given, subject to the fulfilment of certain
conditions, such as giving notice of appeal and entering into recogni-
zances, or transmitting ocuments within a certain tne, a strict com-
pliance with these provisions would be imperative, and non-compliance
natal to the right of appeal."

In the light of these well established rules of law, I am decidedly of
the opinion that the two rules of practice now unmler consideration
when construed in ari materia as must be done, are mandatory, and
not merely directory. The timse within which the specification of errors
is to be filed is of the essence of the thing to be done; and there is a
penalty affixed by rule 90 for a failure to file within that specified time,
to wit: That the right of appeal is waived and lost.

Counsel for Stevens refer to, and rely upon, the cases of School Dis-
trict of Ashley v. Hall (106 U. S., 428), and Gumbel v. Pitkin (113 id.,
545), to sustain their position that these rules already referred to are to
be considered as directorymerely. But their position is untenable. In
these two cases the court was construing Section 97 of the U. S. Re-
vised Statutes, which provides that: " There shall be annexed to, and
returned with any writ of error for the removal of a cause, at the day
and place therein mentioned . a.n... an assignment of errors. rrrs
with a citation to the adverse party;" and the court in passing upon a
motion to dismiss a writ of error because of non-compliance with the
statute just quoted, in the first case (which is cited with approval in the
second), say:

"A failure to annex to or return with the writ of error an assignment
2278 DEC-8
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of errors, as required by Section 997 of the Revised Statutes, is no
ground for dismissal for want of jurisdiction. If an assignment is filed
in accordance with the requirements of paragraph 4, Rule 21, it will or-

dinarily be enough."
This rule of the supreme court required the appellant, at least six

days before the case was called for argument, to file a brief containing

an assignment of the error relied upon.
Now if rule 88 stood alone, there might be some reason for holding

that it is merely directory, as the court did with reference to the sec-

tion of the statutes just quoted; but being taken together with rule 90

such construction can not be allowed to obtain. It is rule 90 as well

as rule 88 that has not been complied with. And the United States

supreme court, in cases where the statute, and also its rule above men-

tioned, have not been complied with, have invariably dismissed the writ

of error. Portland Co. v. United States (15 Wall., 1); and Treat &

Dickerson v. Jamison (20 id., 652).
It is also again insisted in the argument filed with the motion before

me, that the notice of appeal originally filed in this case was in itself a

sufficient specification of errors in the decision of your office. This point

was very fully considered by me when my decision of June 5th last was

rendered, and was decided to be not well taken; and I do not deem it

well to say more now on the subject, further than that I am of opin-

ion that my conclusion then arrived at was a correct interpretation of

the law and the practice.
After a very careful examination of all the questions presented for

my consideration, I deny the said motion, and transmit herewith the

papers for the files of your office.

REPAYMENT-LIMITED BY STATUTE.

HEIRS OF ISAAC V. TALKINGTON.

The authority of the Department to make repayments is limited by statute and does

lot cover a case where the purchase price of land has been twice paid to the gov-

ernment.

Acting Secretary AIuldrow to Commissioner Sparks, August 31, 1886.

I have considered the appeal of the heirs of I saac UV. Talkington from

your decision of February 11, 1885, refusing the repayment of $200 al-

leged to have been paid by said Talkingtou in commuting Dardanelle,

Arkansas, homestead entry, No. 3886, for the N. i of SE. I of Sec. 21,

T. 71 N., R. 18 W.
Talkington made entry for said tract February 15, 1870, and in

April, 1874, died. Subsequently thereto, to wit, January 4, 1884, the

heirs purchased said tract under the second section of the act of June

15, 1880, pursuant to the departmental decision of October 22, 1883 (2

L. D., 40).
In the present application certain affidavits set forth that on August

20, 1872, Talkington commuted said homestead entry to cash entry,
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paying for the land the sum of $200, and in support of such assertion
a paper is produced purporting to be duplicate receipt No. 7419, dated
Dardanelle, Arkansas, August 20, 1872 i favor of Isaac W. Talking-
ton, and signed by John C. Austin, receiver, for $200 in full for said
tract, and across the face of which is written, "commuted from Hd.No.
3886, dated February 14, 1870." The heirs now ask for the return of
said $200.

On the other hand, the records of your office fail to show that said
cash entry was made, and the receipt of said $200 was never reported
by the local officers; indeed, the returns show that cash receipt No.
7419 was issued to another person in September 1872 for a different
tract of land. Thus the fact of such payment in the present state of
the case is ivolved in some doubt. The application can however be
disposed of. Te power of repayment by the Secretary of the Iterior
is limited and definied by statute. Section 2362 of the Revised Statutes
provides that:

"The Secretary of the Interior is authorized upon proof being made
to his atisfaction, that any traut of land has been erroneously sold by
theUnited States, so that frot any cause the sale cannot be confirmed,
to repay to the purchaser, or to his legal represelltatives or assignees,
the sum of money which wvas paid terefor, out of ay noney i the
Treasury not otherwise apropriated.'

The act of June 16, 1880 (21 Stat., 287), makes further provision for
repayment in certain eases. Section 2 provides that, "in all cases
where homestead or timber-culture or desert land entries, or other en
tries of public lands have eeti heretofore or shall hereafter be canceled
for conflict, or where, from any cause, the entry has been erroneously
allowed and cannot be confirmed," the amount of purchase money,
fees, and cornmissions may be repaid.

This being all the law applicable to repayment in such and] like
cases, I am of opinion, even admitting the fact of payment, that this
Department is not vested by law with authority to make repayment in
this case.

For this reason said decision is affirmed.

CONTESTAIVTS PREFERENCE RIGHT-ACT f1l JUNE 15, 10,

HOLLANTS V. SULLIVAN.

Failure to assert the preference right of entry within the statutory period after can-
cellation deprives the successful contestant of all rights gained by the contest,
and he cannot Thereafter be heard as a party in interest to object to the subse-
quent purchase of the land under the act of Jne 15, 1880.

The right of purchase under said act is not affected by reason of the original hone-
stead affidavit having been illegally made before a clerk of court.

Acting Secretary Muldrow to Commissioner Sparks, August 31, 1886.

I have considered the case of William Hollants v. Michael Sullivan,
involving the SE. 1 of See. 10, T. 104 N., R. 54 W., 5th P. M., Mitchell,
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Dakota, (Sioux Falls series,) on appeal from your office decision of Feb-
ruary 16, 1885, adverse to Hollants.

The record shows the following facts: May 11, 1880, Sullivan made
homestead entry of the tract described. October 25, 1882, Hollants
commenced contest against said entry, charging failure to settle upon
and improve the tract as required bylaw. Hearing was set for January
12, 1883, notice of which was given by publication and by registered
letter sent to claimant's last known address.

Claimant was not present, nor was he represented at the hearing.
On the affidavit of contestant, corroborated by two witnesses, setting
forth that Sullivan had not cultivated, built or resided pon, or in any
way improved the tract since the date of entry, the register anl re-
ceiver adjudged the entry forfeited. Said judgment was rendered on
the day of the hearing, to wit, January 12, 1883, and no appeal was
taken therefrom. Septeml)er 14,1883, your office, in the regular course
of business, and following the judgment of the local office, canceled
said entry upon the records. In August, 1883, however, Sullivan had
applied to purchase under the act of June 15, 1880, and on the 18th of
the same month he was allowed to purchase, and final cash certificate
was issued to him by the local office.

June 24, 1884, Hollants filed in the local office his application to have
Sullivau's said cash entry canceled, and at the same time applied to
enter the tract, he alleging that about June 1, 1883, he went upon the
land and made bona, fide improvements; that lie had broken twenty-
three acres of the land, and bad continued to occupy the same.

June 28, 1884, said application was forwarded to your office, which,
on the 6th of September, 1884, held Sullivan's purchase under the act
of June 15, 1880, valid, and rejected Hollants' application to enter.
Hollants did not appeal.

September 30, 1884, your office, apparently on its own motion, recon-
sidered and rescinded its decision made as above, and held that as Sul-
livan had failed to appeal from the judgment of forfeiture rendered by
the register and receiver, i the contest brought by Hollauts, that
judgment became final and vested in contestant a preference right of
entry under the act of May 14, 1880. Sullivan's homestead and cash
entry were therefore held for cancellation, and the preferred right of
entry was awarded to Hollants.

The register and receiver reported that the parties were notified
October 7, 1884, of the decision last above mentioned, but that the
notice to Sullivan was returned unopened.

Thereupon Hollants again on the 24th of October, 1884, applied to
make homestead entry of the tract. His application was on the same
day granted and he entered the land under the homestead law.

February 16, 1885, your office again, on its own motion, so far as the
record shows, reconsidered the case, and came to the conclusion that
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Sullivan had the superior right, and was entitled to purchase under the
act of June 15, 1880.

Your predecessor therefore set aside your office decision of September
30, 1884, and reinstated that of September 6, 1884. The effect of this
was to cancel Hollants' homestead entry and award to Sullivan the
right of purchase, which, as has been stated, ie had availed himself of.
It is from this action that Hollants appeals.

Recurring to such of the facts presented by the foregoing recital as
are necessary to a decision of the case, we find (1) that Hollants, as a
successful contestant, failed to avail himself of his preferred right of
entry under Section two of the act of May 14, 1880, and (2) that Sulli-
van after the expiration of said preferred right and prior to the can-
cellation of his entry on the records of your office, applied and was
allowed to purchase under the act of June 15, 1880. Hollants not
only permitted the time during which the law gave him a preferred
right of entry to elapse, but he waited until June 14, 1884, nine months
after the cancellation of Sllivan's entry on the records of your office,
and ten months after Sullivan's purchase under the act of June 15, 1880,
before making a move in the direction of claiming the tract. He then
asked that Sullivan's purchase be set aside and that he be allowed to
enter.

Your office very properly by its first decision, that of September 6,
1884, in the case, held Sullivan's purchase valid and rejected Hlollants'
application. Under the rulings and decisions of the Department in
force at that time, Sullivan had a right at any time pending the contest
to purchase under the provisions of section two of the act of June 15,
1880, and thus as against the contestant as well as the rest of the world
could secure title to the tract in contest.

This interpretation has recently been changed in the case of Freise
v. Hobson (4 L. D., 580), but such change does not affect rights which
were acquired and which as in this case became vested under previous
rulings and decisions. But the former ruling under which Sullivan was
allowed to purchase does Hlollants no harm, for, under any construction
or interpretation of the law, it deprives him of no statutory right.
Not having asserted his preferred right as a successful contestant, he
at the end of thirty days after notice of cancellation occupied a posi-
tion with reference to his right to enter in no way superior to that of
any other person quialified to enter. His rights were then, so far as his
contest was concerned, simply on a par with those of others who might
desire to claim the land.

This being true, he could not at the date. when he asked for the can-
cellation of Sullivan's cash entry make his demand as a party in inter-
est, for he had waived whatever statutory right he might otherwise
have claimed, by his failure to assert it in time. The question as to
Sullivan's rights under his purchase therefore becomes one solely be-
tween him and the government, and, as before stated, his right to pur-
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chase as he did was indisputable under the rulings and decisions gov-
erning your office and the Department at that time.

It is objected, however, by appellant that the affidavit made by Sul-
livan when he made his homestead entry was not in accordance with
law; hat'therefore his homestead entry was illegal and void, and that
no right of purchase under the act of June 15, 1880, could be predi-
cated upon such an entry. The ground of objection to the affidavit is that
it was made before a clerk of court, under Section 2294 of the Revised
Statutes, whereas it could not legally be so made, for the reason that
neither Sullivan nor any member of his family were then residing on
the land.

Admitting the fact to be as charged, such irregularity could be cured
by the filing of a properly executed affidavit, and would not render the
entry void, but only voidable; and said entry being on its face valid,
segregated and appropriated the land covered thereby, so long as it re-
mained of record: Graham v. Hastings & Dakota Ry. Co. (L L. D.,
380); St. Paul, Minneapolis & Manitoba R. R. Co. v. Forseth (3 L. D.,
446.)

The case consequently comes clearly within the purview of the act of
June 15, 1880, so as to authorize Sullivan's purchase thereunder. It
was long held by your office, and that view has been sustained by the
Department (see case of George W. Maughan, 1 L. D., 53), that pur-
chase may be made under section two of the act of June 15, 1880, al-
though the homestead entry was void at inception. I do not stop here
to consider the correctness of the view thus enunciated, for it is not
necessary to this case, but refer to it to show the extent to which the
Department has gone in administering the act of June 15, 1880.

Your office decision awarding the tract in question to Sullivan under
his purchase is affirmed.

SETTLEMENT BIG HTS-ACT OF MAY 14, 1880.

DANIELL V. DANFORTH.

A pre-emptor and homesteader with conflicting claims having agreed to certain
mutual concessions for the purpose of terminating the controversy, it was com-
petent for the re-emptor to abandon his claim as such and take the land as a
homestead, and he would in such case be entitled to the benefit of his settlement
as provided in the act of May 14, 1880, to the exclasion of intervening claims.

Acting Secretary Muldrow to Commissioner Sparks, August 31, 1886.

I have considered the case of Arthur Daniell v. C. A. Danforth,
involving lots 3 and 4 of Sec. 1, T. 20 N., R. 2 E., Olympia, W. T., on
appeal by Daniell from your predecessor's decision of December 13,
1884, sustaining the decision of the local officers which rejected his ap-
plication to file a pre-emption claim for said land.

The facts material to the issue raised by the appeal are as follows.
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In 1882 said Danforth endeavored to file as a pre-emption settler for

lots 3 and 4 and the SE. of N W. of said section, but his application

was rejected because of the superior right of the Northern Pacific Rail-

road Company. At the same time one Eaton was claiming all of said

tracts under the timber and stone act, and one Paxton was claiming

them (by a later application) as a homestead settler, both claims having

been rejected, however, because of the railroad grant. At a hearing

ordered in 1883, the Railroad Company and Eaton defaulted and thence-

forward were dropped from the case. Danforth and Paxton appeared

and offered testimony, and the local officers decided February 7, 1884,

that the applications of both should be allowed, " and the priority of

the respective claims determined when they or either of them made

final proof." No appeal from said decision was taken, and its effect was

to place both Danforth and Paxton of record as claiming the laud, the

former by a pre-emption filing and the latter by a homestead entry,

from date of their respective applications in 1882. At date of said

decision, also, both parties had valuable improvements thereon, Dan-

forth's being wholly on the SE. 1 of NW. i of the section. To avoid

further litigation, it appears, Danforth and Paxton made an agreement

to divide the land between them,and in pursua'.ethereof they appeared

at the local office on March 28, 1884; Danforth filed a relinquishment

of his claim to the SE. 1 of NW. -X, and Paxton filed a relinquishment

of his claim to lots 3 and 4; and Danforth made homestead entry of

said lots, and Paxton made homestead entry of said quarter-quarter.
This was the status of the land when on June 23, 1<,84, Daniell ap-

plied to file a declaratory statement on lots 3 and 4, alleging settlement

on the 24th of the preceding March. Said application was rejected by

the local officers, and Daniell appealed, the grotind of his appeal being

that, as Danforth had no improvements on lots 3 and 4, and had aban-

doned his pre-emptioll claim by making au original homestead entry,

his right thereunder to said lots attached March 28, 18S4; and that as

he (Daniell) had settled on said lots on the 24th of said month, his right

thereto was superior to Danforth's, and his filing should have been re-

ceived. Your office overruled the appeal, however, and sustained the

rejection as aforesaid; and on February 18, 1885, a motion for recon-

sideration was denied.
I entirelv concur in said action of your office. It is clear from the

recital of facts above that, by virtue of the decision of February 14,1884,

the tract in controversy was covered by a subsisting preemption and

homestead claim on March 24, the da-te whereon Daniell alleges settle-

ment, and thereafter until March 28, and that therefore no valid settle-

ment on it could then be made, and no right or claim to it could thus

be iniated. The issue in relation to the land until said March 28 was

solely between Danlorth and Paxton, and if Danforth was not entitled

to it the Land Department would have awarded it to Paxton. The two

interested parties, however, agreed to divide the land between them and
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thus terminate litigation; and that such a disposition of the controversy
was lawful and should be encouraged by the government is clear, and
was so ruled in the case of Ayers v. Buell and Connelly (2 L. D., 257).
In so doing, it was entirely (competent, I think, for Danforth to abandon
his pre-emption claim, and initiate a new claim under the homestead
law. This he did, and he at once became entitled to the benefit of his
settlemtent for three months prior to date of his homestead entry. This
alone would be sufficient to cut off Daliell's claim by virtue of a settle-
ment within said three months. And Danforth has since notified the
Laud Department that he proposes to claim the benetit of said three
months' settlement.

For those reasons I concur in the action of your office rejecting Dan-
iell's application, and affirm said decision.

I find from the papers before me that Daniell alleges that he has
asked for a bearing, for the purpose of showing that Danforth did not
make said homestead entry in good faith but for speculative purposes,
and that your office has not yet acted upon it. This was assigned as a
ground of reconsideration of your said decision, and also as error in
this appeal. Said assignments are not well taken, for the reason that
the issue before you, and properly here under the appeal, arose upon
an alleged piority of right. I think, however, that this allegation
should be inquired into, and that you should order a hearing for that
purpose. Said hearing should properly embrace the good faith of Dan-
forth at and from the date of his homestead entry on Lots 3 and 4, and
under his pre.sent application Daniell should be treated as a protestant.
There are certain fcts already in the record hearing Upon this charge,
but they have not been presented in such naniner as to justify the Land
Department in passing on them.

DESERT LA NJ) ETRY-FNL PROOF.

GEORGE RAMSEY.

The fact of reclamation may be shown on final proof without showing the results of
reclanat on.

If it be shown that a sufficient permanent supply of water to effectually irrigate the
land has been secured, the proof should he deemed satisfactory without requir-
ing proof of crops raised as the result of irrigation.

It should appear however that the whole tract for which final proof is submitted has
been actually irrigated in a manner indicative of good faith, and in this connec-
tion the qantity of water, the right to its use, and the manner of its distribl-
tion should be duly consideredl.

Secretary Lamar to Commissioner Sparks, September 1, 1886.

By letter "C" of May 10, 1886, you transmitted the appeal of George
Ramsey from your decision of October 12, 1885, rejecting his final proof
on desert land entry of the SE. and the SW. .8 of NE. , of See. 8 T.
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24 N., R. 64 W., made May 13, 1885, at the Cheyenne land office, Wyo-
ming Territory.

From the records in the case it appears that on the 13th of August,
188-5, the local officers transmitted for instructions the said final proof
of Ramsey, together with his relinquishment of the S. A of said SE. ,
they thinking that they had no authority to receive final proof for a
part of a desert land entry, even when accompanied by a relinquish-
ment of the remaining part.

Your decision herein appealed from was thereupon rendered, by
which the said entry was canceled to the extent of the relinquishment,
the final proof for the remainder was rejected and returned to the local
office. This decision ruled that before final proof upon desert land eu-
tries can be accepted, it must be shown that agricaltural crops have
been raised on the land reclaimed. Upon this point you say:

"1 I shall require evidence that the law has been complied with in form
and spirit. do not think the fact that crops can be raised is estab-
lished until i is shown that crops have been raised; and it must also
be shown that the raising of the crop is the result of a reclamation
without which the crop could not have been raised."

The appeal urges that upon this point your decision is in direct op-
position to the instructions of my immediate predecessor upon the same
point.

The desert land act (19 Stat.. 377) provides: that any qualified per-
son, "' upon the payment of twenty-five cents per acre, ilay file a decla-
ration, under oath, that he intends to reclaim a tract of dlesert land,
not exceeding one section, by conducting water upon the same within
the period of three years thereafter." And that " at any time within
The period of three years after filing said declaration, Upon making sat-
isfactory proof to the register and receiver uf the reclamation of said
tract of land in the manner ajbresaid, and upon the payment to the re-
ceiver of the additional sum of $1.00 per acre, for a tract of land not
exceeding six hundred and forty acres, to any one person, a patent for
the same shall be issued to him."

This act has been the subject of construction by the Department
more than once, and the several conclusions arrived at have not been
uniform. Within a few days after the passage of the act, to wit, March
12, 1877, your office issued a circular of instructions for guidance in
carrying its provisions into effect. (2 C. 1.. I., 1375.) Therein it was
said: "At any time within three years after the date of filing the dec-
laration and the issue of certificate, the proper party may make satis-
factory proof of having conducted water upon the land applied for."

These instructions continued in force until they were supplemented
by those of September 3, 1880 (ib., 1882). Therein it was held: First,
That the whole tract must be, in fact, irrigated in a manner suitable
for cultivation, and indicative of the good faith of the claimant. And
second, That an agricultural crop of cereals, vegetables, or hay, must
be raised within the statutory period of three years.
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The same question was discussed incidentally in the case of Wallace
v. Boyce, (1 L. D., 54,) although that case turned upon a different ques-
tion, viz: That the claimant had not conveyed water upon the land to
any extent whatever; and the only thing therein decided was that the
intendment of the statute was to provide for the reclamation of desert
lands to an agricultural state, that Congress had specified water as a
means to that end, and that there should be sufficient water to prepare
the land for cultivation.

This case was commented upon and explained by my immediate pre-
decessor in his instructions before mentioned (3 L. D., 385), which was
the last time, so far as I am aware, that this question has been before
this Department until the present. This was on the 9th of February,
1885; and the ruling then adopted was that "The proof is satisfactory
when it shows the claimant to be the owner of a sufficient quantity of
water to irrigate the land sufficiently for agricultural purposes, and
that he has conveyed such water on the lands, so that it can be used in
irrigating the crop."'

Now, by the terms of the act, the land is to be reclaimed "by con-
ducting water upon the same." The first question to be determined is,
the significanee of the word "reclaim" as it is used in the act. In the
interpretation of statutes the rule is that, "Words are generally used
in their usual and most known signification." (1 Blackstone, 50.)
Hence, applying the general meaning to the word "reclaim," as given
by Webster, and the meaning of the statute is: That the desert lands
shall be reduced to an agricultural state " by conducting water upon the
same." It does not follow, however, that an agricultural crop mnust be
raised in order to show that such a condition has been arrived at. In
other words, it is not necessary to show the results of reclamation in
order to prove the fact of reclamation. And under the statute the fact
of reclamation is all that need be proven. The reason is this: It is a
well known fact that the soil of the desert lands that are affected by
this act under consideration, has all the elements to make it productive
except water. If it has, then thefact that it has been supplied with a
sufficient permanent supply of water is all that can be required under
the statute. If it has not, then it can not be reclaimed "by conducting
water upon the same," and the object of the statute is defeated. As
was said by Mr. Secretary Teller (3 L. D., 386): "The raising of a crop
mav be evidence of reclamation, but it is not the only evidence that
ought to e received, and ought not at any time to dispense with actual
proof as to the character of the ditch, quantity of water, etc., owned
by the claimant." But I will go one step further than my predecessor,
and hold that the whole tract for which proof is offered, (unless it be
possibly some high points or uneven surfaces which are practically not
susceptible of irrigation,) must be actually irrigated in a manner indica-
tive of the good faith of the claimant. In this connection the right to
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the water used, the quantity of it, the manner of its distribution, and

the permanency of the supply are all to be taken into consideration.
This view of the subject is confirmed, I think, by an examination of

the debates in Congress when the act was passed. There was little or

no discussion of the original bill in the House, where it originated;

but in the Senate it was discussed at considerable length. In the re-

port of the Senate Committee on Public Lands accompanying the bill,

I find the following language: "The bill provides for the sale of a sec-

tion of land to any person who will first irrigate the same at the usual

price of $1.25 per acre." And again, " But the Committee believe that

when these lands are irrigated they will be of sufficient value to enable

the purchaser to pay the government price paid for other public lands."
And ill the discussion over the bill, Senator Sargent, of California, who

had charge of the bill, in answer to certain interrogatories as to the

manner of irrigation, the amount of water required, etc., said:

"Now we propose by this bill that the parties shall have a right to
have an exclusive right to buy the land for three years, provided they
in good faith start to bring water upon the land, and do bring the water
to the land; and when they have brought enough water there to make
it an olject for people to occupy the land ... . These lands yield
richly, provided they can get the water ... . A person can not live
there unless be has irrigation." See Congressional Record, 44th Con-
gress, 2d Sess., Vol. 5, Part 3. Pages 1964-1974.

There is nothing to be observed in these debates which indicates in

the slightest that Congress ever intended that the claimant under this

act should in any case be required to show the results of reclamation
before his final proof should be accepted. It was considered sufficient

that proper irrigation be proven.
With reference to the particular proof of Ramsey, I have to say that

in my opinioI it conforms to the rule above a(lopted. It is therein testi-

fled to by two witnesses, who appear to be in a condition to testify un-

derstandingly, and froui personal observation of the land, that there is

one large main ditch four feet wide in the bottom and two feet deep,

running through each legal subdivision of the ti act in controversy; that

there is a plentiful supply of water thus obtained, which is spread over

the entire tract by " tapping" this main ditch; that there has been a

sufficient amount conducted upon, and distributed over, the land to

render it productive. And the claimant is one of an association that

owns this ditch, and has an absolute ownership of sufficient water to

irrigate this land properly, thus insuring the permanence of the supply.

No crops have as yet been raised upon the land, but one of the wit-

nesses states that, " it is now (July 13, 1885) under cultivation."
Entertaining the views that I do, upon this question, I reverse your

decision.
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HOMESTEAD-ADJOINIATG FARM ENTRY.

THoMAS B. HARTZELL.

The right to mako an adjoining farm entry cannot be invoked for the purpose of
securing one hundred .and sixty acres to one who "owns" a less amount which
was entered under the general homestead law.

Contemporaneous and uniform executive construction should be regarded as concll-
sive where there is doubt as to the exact intendment of a statute.

Acting Secretary uJ11idrow to (7ommissioner Sparks, September 3, 1886.

I have considered the appeal of Thomas B. lartzell from your deci-
sion of May 21, 1885, rejecting his application to make an adjoining
farm entry of certain tracts of land in the Los Angeles, California, dis-
trict.

It appears that artzell, on November 9, 1883 made homestead entry
of the N. of NE.J of Sec. 18, T. 14 S., R. . W., S. B. M., in said land
district, on which entry final certificate was issued December 21, 1883.
On April 13, 1885, said Hartzell made application to e allowed to
make " an adjoining farm entry" of the SW.J of SE.- of Sec. 7, and the
NW. of NWdE of See. 17, same town and range. This application was
rejected by the local officers and on appeal the rejection was affirmed
by you.

Claimant states that at the time he made his homestead entry in 1883
the land he now seeks as an ad.joining farm entry" was within the
withdrawal for the benefit of the Texas Pacific Railroad Company, and
he was thereby prevented from entering the same; but that, with the
consent of that Company, and the expectation of procuring title from
it, he improved and cultivated the land; and inasmuch as said railroad
grant has been forfeited and he can not procure title from said company
for the land, he makes the present application.

I have caused the records of your office to be examined, and they
show that the land now sought to be entered was never within the
withdrawal for the said railroad company, and hence was subject to
entry at the time of the original homestead entry of Hartzell was made
in 1883.

You reject his present application on the ground that in making
entry in 1883 he exhausted his homestead right. In this it is strenu-
ously insisted by counsel that you erred.

The first section of the act of May 20, 1862, conferring the general
homestead right, also contained the provision under which the right
to make an adjoining farm entry is claimed. These provisions are em-
bodied in Section 2289 of the Revised Statutes, and the clause relating
to the adjoining entry states that, "Every person owning or residing on
land may under the provisions of this section enter other land contig-
uous to his land, which shall not, with the land so already owned and
occupied, exceed in the aggregate one hundred and sixty acres."
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In relation to the general homestead right, granted by the act of
May 20, 1862, it was said by Acting Secretary Muldrow, in the case of
Hiram E. Thornton, 3 L. D., on page 511:

"s That act (of May 20, 1862,) provided that any one qualified should
'be entitled to enter one quarter section or a less quantity ' of unap-
propriated public land. It is to be observed that here is no expressed
restriction upon the right of entry, so far as the numbers thereof are
concerned, but there is the emphatic declaration that the party should
be ' entitled ' to make entry to the extent of one quarter section and
no more. Yet the Department, viewing the context of the whole act,
construed the above general provision, as to the right of entry, to mean
that but one entry could] be made, whether for a whole quarter section
or less. This rule, established shortly after the passage of that act, has
been adhered to consistently and persistently ever since."

In harmony with this rule, the Department has uniformly held that
the land " owned" by a party seeking to make an adjoining farm entry
must be "owned" otherwise than under the homestead law, for the
simple reason that to hold otherwise would be to give to such party
more than one homestead right under said act. See cases of Savage v.
Weymouth, and ex parte W. C. Thomas, (12 C. L. O., 120-1). This
contemporaneous and uniform executive construction is not to be disre-
gar(led, but should have the same force and effect as the statute itself.
Brown v. United States (113 U. S., 568).

Congress, by implication, recognizing and acquiescing in the above
construction of the homestead law, has by statutory enactments estab-
lished some exceptions to the general rule. The first of these, found
in Section 2306 of the Revised Statutes, is the result of legislation in
1872 and 1873, and makes an exception in favor of those who were in

the military or naval service of the United States. It does not appear
that lHartzell was in such service and he cannot avail himself of said

section. The next exceptions are made by the acts of March 3, and
July 1, 1879 (20 & 21 Stats., pp. 472 and 48, respectively). These two
acts provide in substance that where a person has taken a homestead
within the limits of any railroad grant, and was by existing law re-
stricted to eighty acres, he might enter, under the homestead laws, an
additional eighty acres, adjoining the original entry. But the provis-
ions of these acts cannot be invoked to aid Hlartzell's case, because (1)

the land embraced in his original homestead entry, as shown by the
records of your office, was not within railroad limits: nor (2) was he at

the time of said entry restricted by existing law to the entry of only
eighty acres: and (3) said acts only apply to such persons as had
"taken a homestead," and not to those who might thereafter take such
homestead, as did Hartzell in 1883, four years after the passage of the
acts.

On May 6, 1886, Congress passed another act in relation to this sub-
ject, making therein no new exception to the general rule, but only dis-
pensing with cost of patent and with proof of settlement and cultiva-
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tion on the additional entries allowed under the two acts of 1879, pro-
vided the entryman had made final proof of settlement and cultivation
under the original entry.

I therefore find no error in your said decision and affirm the same.

COAL LA-D-PROOF AS TO THE MIP`ERAL CHABACTER OF LAND.

COMMISSIONERS OF KINGS COUNTY . ALEXANDER ET AL.

The proof of the mineral character of land must be specific and based upon the
actual production of mineral.

It is ot enough to show that aljoiing lands are of mineral character, but it must
be shown as a present fact that the lands are mineral.

Secretary Lanar to Commissioner Sparks, September 4, 1886.

I have considered the case of the Commissioners of Kings County,
Washington Territory, v. William J. Alexander, Joseph Thiel, Charles
A. Berger, John Geehan and Alexander Laird, as presented by the
appeal of the former from the decision of your office, dated October 3,
1884, sustaining several coal entries made by said entrymen.

The record shows that Alexandcr made coal entry No. 61 of Lot 5, N.
A of the SW. 1 and SE.4 of the SW. 1 of Sec. 16, T. 24 N., R. 4 E., on April
6,1883; that Joseph Thiel inade coal entry No. 62 of Lots 1, 2 and W. i
of the NW. of Sec. 16, T. 25 N., R. 4 E., on April 71h, same year;
Charles A. Berger made coal entry No. 63 of Lots 4, 5, 6 and NW. 4 of
the SW. of Sec. 16, same township and range, on April 7, 1883; that
John Geehan made coal entry No. 64 of Lot 3, Sec. 16, same township
and range, on April 9, 1883. and that Alexander C. Laird made coal
entry No. 65 of Lots :, 4 and S. of SW. of Sec. 16, T. 24 N., It. 4 E.,
Olympia land district, W. T.

The above entries were made under Section 2347 of the Revised Stat-
utes. The lands covered by said entries are in Section 16 of townships
24 and 25, range 4 east. Allegations having been filed by said Com-
missioners that said lands are reserved for school purposes; that they
are of great value on account of their proximity to the City of Seattle,
and that they are not mineral land, your office on December 21, 1883,
directed the local land officers to order a hearing to determine the char-
acter of the land, whether mineral or not.

February 20, 1884, was set for the hearing, at which all parties in
interest appeared by counsel and offered testimony. On April 3, 1884,
the district officers transmitted the testimony without rendering any
opinion thereon. Your office, however, on October 3, 1884, considered
the evidence and found that the weight of the testimony, as to the dip,
strike and angle of inclination of the surrounding veins, mines and crop-
pings, together with the invariable similarity of the incasing strata to
that discovered by the shaft, established that the coal deposit extended
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under the lands in question, and that they should be classed as coal
lands; and held that said entries should remain intact.

The record is exceedingly bulky, much of' the testimony offered is

irrelevant, and the opinions of some of the witnesses claiming to be ex-

perts are in direct conflict. The testimony shows that, although one
shaft has been sunk ninety feet deep, no coal has been found upon said

lands. Indeed, counsel for the entryncen concede this fact, but contend
that the preponderance of the testimony shows that the coal measures
extend under these lands, and therefore their coal character is estab-
lished so as to render them subject to entry under said Section 2347.

It is clear that if said lands are not mineral, they are not subject to
entry under said section. It is true that the entrymen have made affi-
davit. among other things, that they are well acquainted with the char-
acter of the land applied for and with each anDievery legal subdivision

thereof, having frequently passed over the same; that their knowledge
is such as to enable them to testify understandingly with regard thereto;
that said lands contain large deposits of coal, and are chiefly valuable
therefor, but it nowhere appears from the testimony of the witnesses
that any coal has been actually found upon the lands covered by said
entries.

The lands are in close proximity to the city of Seattle and the evidence

shows that they are valuable by reason thereof. It is a significant fact
that not one of the enrynien appeared at the hearing and gave testi-
mony concerning the character of the land, or their means of knowl-

edge by which they were enabled to make the affidavits above referred

to. Aside from the testimony offered by the protestants, the evidence
submitted by the counsel for the entrymen shows that their opinion is
based upon a mere theory that coal will be found, if the shaft is sunk

deep enough. But it has been repeatedly held by this Departmelt that
the proof of the mineral character of land must be specific and based \
upon the actual production of mineral; that it is not enough to show
that neighboring or adjoining lauds are mineral in character, and that,
the lands in controversy may hereafter develop minerals to such an
extent as to show its mineral character, but it must be shown as a pres-

ent fact that the lands are mineral, and this must appear from actual
production of mineral and not from a theory that the lands may hereaf-
ter produce it. looper v. Ferguson (2 L. D., 712); Dughi v. Harkins
(ibid., 721); Robertsv. Jepson (4 L. D., 60); Cleghornl. Bird (ibid., 478);

Lientz et al. v. Victor et al. (17 Cal., 272); Alford v. Barnum et al. (45

Cal., 482).
Since the evidence shows that said laud is not mineral in character,

it will be unnecessary to consider the question whether the reservation
for school purposes for the benefit of said Territory withdraws from
mineral entry those lands in school sections not known to be mineral
at the date of the filing of the township plat thereof in the local land

office. While it is true that if the lands applied for are clearly mineral
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in character, the mere fact of their close proximity to a city would be
no reason for refusing an entry tnder the mininglaws, yet the fact of
the increased value of such lands, by reason of their location, may ac-
count for an attempt to acquire title to the same under the mining laws,
when their mineral character is not shown.

After a careful examination of the record, it is evident that said en-
tries were not made in accordance with law.

Said decision f your office is accordingly reversed, and you will
please cause said entries to be canceled.

HOMESTEAD-ADDITIONYAL ETRY-ACT OF MAY 6, 1886.

CIRCULAR.

Commissioner Sparks to registers and receivers, July 26, 1886.

Your attention is called to the following act of' Congress and instruc-
tions thereunder:

AN ACT to protect homestead settlers within railway limits and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That all homestead settlers on pblic lands within the railway
limits restricted to less than one hundred and sixty acres of land, who have hereto-
fore made or nay hereafter make the additional entry allowed either by the act
approved March third eighteen hundred and seventy-nine, or the act approved Jly
first eighteen hundred and seventy-nine, after having made final proof of settlement
anti cltivation under the original entry, shall be entitled to have the lands covered
by te additional entry patented without any farther cost or proof of settlement and
cultiv-ation.

Approved lay 6, 1886.

1. Te acts of March 3 and July 1, 1879, provide that homestead
settlers who make additional or new homestead entries under authority
thereof, are required to reside upon and cultivate the land embraced in
such additional or new entries for at least one year.

2. The present act dispenses with the requirements of residence and
cultivation upon and of te tracts embraced in additional entries made
under the former acts. Such additional entries can be made only upon
tracts "1adjoining the land embracod in the original entry."

3. The requirement of residence and cultivation is not dispensed ith
in respect to new entries nade under the acts of March 3 and July 1,
1879.

4. In order to entitle a homestead entryman to an additional entry
under the act of March 3 or July 1, 1879, and to a patent for such addi-
tional entry under this act, his original entry must be a valid, bona fide
entry, and the proofs presented in support thereof must be accepted by
this Office.

5. You will, therefore, i no case issue a final certificate on the addi-
tional entry until you have been advised by this Office that final proof
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on the original entry has been approved and the additional entry
allowed. When so advised you will issue final certificate on the addi-
tional entry without cost to the entryman, and forward the same to this
Office.

6. Form 4-197, with necessary alterations, may be used for final cer-
tificates under this act.

Approved:
L. Q.C. LAXAR,

Secretary.

TIMBER CUTTING ON THE PUBLIC DOMAIIN.

CIRCULA.R.*

DEPARTMHENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., August 5, 1886.
By virtue of the power vested in the Secretary of the Interior by the

1st section of the act of June 3, 1878, entitled "An act authorizing the
citizens of Colorado, Nevada, and the Territories to fell and remove
timber on the public domain for mining and domestic prposes," the
following rules and regulations are hereby prescribed:

1st. The act applies only to the States of Colorado and Nevada, and
to the Territories of New Mexico, Arizona, Utah, Wyoming, Dakota,
Idaho, and Montana, and other mineral districts of the United States
not specially provided for.

2d. The land from which timber is felled or removed under the pro-
visions of the act, must be known to be of a strictly mineral character
and that it is "not subject to entry under existing laws of the United
States, except for mineral entry."

3d. No person, not a citizen, or bona fide resident of a State, Territory,
or other mineral district, provided for in said act, is permitted to fell or
remove timber from mineral lands therein. And no person, firm, or
corporation felling or removing timber under this act shall sell or dispose
of the same, or the lumber manufactured therefrom. to any other than
citizens and bona fide residents of the State or Territory where such
timber is cut, nor for any other purpose than for the legitimate use of
said purchaser for the purposes mentioned in said act.

4th. Every owner or manager of a saw-mill, or other person felling
or removing timber under the provisions of this act, shall keep a record
of all timber so ut or removed, stating time when cut, names of parties
cutting the same or in charge of the work, and describing the land from
whence cut by legal subdivisions if surveyed, and as near as practicable

'For previous circulars on this subject see 1 L. D., 601-3; 4 id. 521; 10 C. L. O.,
136 et seq.; 12 id. 126.

2278 DEC-9
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if not surveyed, with a statement of the evidence upon which it is

claimed that the land is mineral in character, and stating also the kind
and quantity of lumber manufactured therefrom, together with the
names of parties to whom any such timber or lumber is sold, dates of
sale, and the purpose for which sold, and shall not sell or dispose of
such timber, or lumber made from such timber, without taking from the
purchaser a written agreement that the same shall not be used except
for building, agricultural, mining, or other domestic purposes within the
State or Territory; and every such purchaser shall further be required to
file with said owner or manager a certificate, under oath, that he pur-
chases such timber or lumber exclusively for his own use and for the
purposes aforesaid.

5th. The books, files and records of all mill-men or other persons so
cutting, removing, and selling such timber or lumber, required to be
kept as above mentioned, shall at all times be subject to the inspection
of the officers and agents of this Department.

6th. Timber felled or removed shall be strictly limited to building,

agricultural, mining, and other domestic purposes, within the State or
Territory where it grew.

All cutting of such timber for use outside of the State or Territory
where the same is cut, and all removals thereof outside of the State or
Territory where it is cut, are forbidden.

7th. No person will be permitted to fell or remove any growing trees
of any kind whatsoever, less than eight inches in diameter.

8th. Persons felling or removing timber from public mineral lands of

the United States must utilize all of each tree cut that can be profitably
used, and must cut and remove the tops and brush, or dispose of the
same in such manner as to prevent the spread of forest fires. The act
under which these rules and regulations were prescribed provides as
follows:

SEc. 3. Any person or persons who shall violate the provisions of this
act, or any rules and regulations in pursuance thereof made by the Sec-
retary of the Interior, shall be deemed guilty of a misdemeanor, and upon
conviction shall be fined in any sum not exceeding five hundred dollars,
and to which may be added imprisonment for any term not exceeding
six months.

9th. These rules and regulations shall take effect September 1, 1886,
and all existing rules and regulations heretofore prescribed under said
act, inconsistent herewith, are hereby revoked.

WM. A. J. SPARKS,
Commissioner.

Approved, August.
L. Q. 0. LAMAR,

Secretary.
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MINING CLAIM-SUIT TO VACATE PATENT.

ROBERT HAWKE.

Failure to comply with local regulations may be shown by protest or adverse claim,
but does not afford ground for judicial proceeding against the patentee by the
government where no conflict with the general law appears.

Secretary Lamar to Commissioner Sparks, September 6, 1886.

I have considered the application of D. El. Vaughn and others of
Deadwood, Dakota, for the institution of a suit by the United States to
vacate patent No. 5312, issued January 31, 1882, to Robert Hawke,
upon Placer Mineral Entry No. 8, Whitewood mining district, Lawrence
County, Dakota.

The ground of said application is fraud by Hawke in procuring issue
of the patent, in that he procured it for te purpose of acquiring the
houses and other improvements of occupants of the land, in that he
failed to comply with the law in respect of expenditure on the claim, in
that he failed to comply with the local mining regulations in making
his location, and in that the land is not ad never was valuable for
minerals. These charges are said to be supported by a number of affi-
davits which accompany the application.

The report of your office, now before me, shows that this patent is
based upon a relocation made by said Hlawke on September 12, 1877.
The claim is within the limits of the town site of Deadwood, and several
protests were duly filed against it, alleging the non-mineral character
of the land, which were disposed of by the decision of the Department
rendered December 19, 1881, in the case of Townsite of Deadwood (8 C.
L. O., 153), affirming the decision of your office (Id., 18). Said case
arose upon protests filed by the townsite occupants against various
mineral claimants, including Robert awke. Hearing was ordered
upon the question of the character of the land, at which some eighteen
hundred pages of testimony were submitted, and on said testimony
certain of the mining claims were held to be valuable for minerals,
among others the claim now in question, and patent accordingly issued
to Hawke. All the tracts thus found to be mineral were ordered to be
segregated from the townsite entry, and townsite patent will issue, as
I am informed, excluding said tracts by metes and bounds.

In respect to the charge that Hawke procured the patent in order
to acquire the improvements of the townsite occupants, it rests upon
the allegation that certain persons, being or claiming to be agents or
co-owners with Hawke, have been endeavoring to persuade these occu-
pants to purchase said improvements from Hawke. If the land was
mineral, as it was decided to be, the case of Deffeback v. Hawke (115
U.S., 392, 407) holds that the townsite settlers were on it without legal
or equitable right, and were not even entitled to compensation for their
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improvements under local statutes. Obviously, therefore, the United
States are under no obligation, on the above allegation, to protect such
settlers by the institution of the suit prayed for.

In regard to the amount of work done on this claim, there is an alle-
gation that it did not amount to one hundred dollars; but said allega-
tion is entirely too general, in the face of the record upon which patent
issued, to warrant a suit to set it aside.

The charge of non-compliance with the local mining regulations rests
upon the allegation that Hawke has embraced in his claim "a strip of
land 821 feet in length up and down Whitewood Gulch," and has ex-
tended its side lines beyond " what is known as the second rim rock."
The copy of said mining regulations on file provides as follows: "All
claims shall consist of 300 feet running up and down the general course
of said creek, and include first and second rim rock." From an inspec-
tion of the plats, it appears that Hawke's claim is not more than 300
feet in length along Whitewood creek, and it does not appear that this
does not satisfy the regulation. Nor does it satisfactorily appear that
said mining regulation limits the width of the claim to the second rim
rock. But, conceding the alleged non-compliance, it is evident that the
mining regulations were made, and are recognized by the United States,
for the protection of miners; and if any mineral claimant was injured
by Hawke's location, it became his duty to file an adverse claim or pro-

test in the local land office pending consideration of the application for
patent. Neither of these courses was taken, and, since the tract em-
braced in the claim is in extent within the limit allowed by the laws of
the United States, and has been paid for at the legal rate, I fail to see
that the United States have been injured, or have any sufficient ground
in this charge for proceeding judicially against the patentee.

Concerning the charge that the claim is not valuable for minerals, I
find nothing in these affidavits in the nature of new evidence, which
would have warranted my predecessor in rehearing the case of the
Townsite of Deadwood, above mentioned. That case was a final adju-
dication by this Department of the mineral character of the claim in
question, after a full hearing, which has been carried into execution by
the issue of the patent. There is no showing in the papers before me

that Hawke fraudulently procured the testimony on which said adjudi-
dication was made, or fraudulently excluded testimony which would have

induced a different adjudication. The question therefore appears to
have been fairly and fully tried, and to reach a different conclusion now
and recommend the suit prayed for, on these general denials of the min-
eral character of the land, "is," as was said in the case of Thomas Starr
(2 L. D., 759), " to invite not only want of respect for the adjudications

of this office, and the dependent patents, but endless litigation."
For the foregoing reasons I must decline to recommend the institu-

tion of a suit to vacate said patent.
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HOMESTEAD RIGHT-SOLDIERS' DECLARATORY STATEM-ENT.

STEPHENS V. RAY.

By the filing and abandonment of a soldier's homestead declaratory statement the
right to make homestead entry is exhausted.

The circular of December 15, 1882, so provided, and should govern cases arising
thereafter.

Acting Secretary lfuldrow to Commissioner Sparks, September 8, 1886.

I have considered the case of Henry W. Stephens v. George T. Ray,
on appeal by the former from your office decision of January 31, 1885,
canceling his homestead entry, made March 22, 1884, for the N. j of the
SE. 1, and the SW. I of the SE. t and the NE. I of the SW. of See.
15, T. 40 N., R. 24 W., 5th P. M., Booneville district, Missouri, for con-
flict with the prior claim of said Ray.

The tract in question was originally covered by the homestead entry
of one Susan Groff, made September 13, 1882. March 10, 1883, said
Ray initiated contest against Grof's entry for abandonment. Groff
relinquished March 18, 1884-before the contest came to trial; and
Groff's entry was at once canceled. March 18th (ame day) Stephens
made homestead entry of the tract. March 22 said Ray was allowed
to make homestead entry of the tract. Your office thereupon, in view
of the fact that Ray by initiating contest had procured the relinquish-
ment of Groff's entry, and thereby had acquired preference right for
thirty days to enter the same, held Stephens's entry for cancellation.

From said action of your office Stephens appeals, on the ground
mainly that Ray was not a qualified entryman having previously ex-
hausted his homestead right. This Ray under oath denies.

It appears from the records of your office that the said George T.
Ray, on November 13, 1878, filed at the Wa-Keeney laud office, Kansas,
pre-emption declaratory statement for the SE. I of Sec. 20, T. 13, R. 25
W.; and filed a relinquishment for the same May 27, 1880. Also that
he filed soldier's declaratory statement, at the same office, May 31,
1880 for the SW. I of Sec. 32, T. 13, R. 25. But Ray considers that
the filing of such soldier's declaratory statement did not exhaust his
right to make an ordinary homestead entry.

I do not think this contention is sustained by the law.
It will not be disputed that the law allows but one homestead privi-

lege. That privilege is in general exercised when a qualified claimant
makes entry under the homestead law. If he abandons his claim or
fails to meet the requirements of law relative to homestead entries he
can not get title to the land covered by his entry, and said entry is
canceled. In such case although he has acquired no land, his rights
under the homestead law are exhausted and he can not again make
entry of that or any other land.
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Section 2304, et seq., of the Revised Statutes, make special provisions
with regard to certain classes of soldiers and sailors, their widows and
minor children. Among these is the privilege of securing the right to
enter under the homestead law a particular tract by filing a declaratory
statement setting forth that the declarant has located a certain tract
and that he intends to enter the same.

Such statement will hold the land described therein for a period of
six months for the benefit of the declarant, and his rights if he enter at
any time within the six months relate back to the date of his filing.
He is for that time as completely protected and the land is as com-
pletely cut off from appropriation by another as if he had already en-
tered it. In other words, he has exercised his homestead privilege, and
all other claims to the land, initiated subsequently to his filing, are for
the time being subordinate to his, and will amount to nothing if he
comply with the conditions subsequent which are prescribed by the law.

In administering the homestead law its general purpose and design
are to be kept in view. It extends to all who are by its terms qualified
to make entry an equal opportunity to secure title to not exceeding one
hundred and sixty acres of public land. In the exercise of the privi-
lege thereby conferred, Congress has seen fit to grant to certain per-
sons on account of military or naval service the special privilege of
securing land and holding it for a period not exceeding six months be-
fore making actual entry, by their filing what is termed a soldier's de-
claratory statement for the same. This privilege Ray, the appellee in
this case, it appears, exercised in Kansas in May, 1880.

He has since, to wit, March 22, 1884, been permitted by the local
office, acting under section two of the act of May 14, 1880, to make
homestead entry in Missouri of the tract in question, and this while
Stephens, the appellant, had an entry of record, which he had made a
few days previously.

Your office justified this action on the ground that the rule laid down
in circular of December 15, 1882 (1 L. D., 36), relating to soldiers'
homestead declaratory statements, is not retroactive and therefore Ray's
entry is not subject to cancellation.

Said circular in section four thereof declares that "a soldier will be
held to have exhausted his homestead right by the filing of his declara-
tory statement; it being manifest that the right to file is a privilege
granted to soldiers in addition to the ordinary privilege only in the
matter of giving them power to hold their claims for six months after
selection; but it is not a license to abandon such selection with the
right thereafter to make regular homestead entry independently of such
filing." Said circular was approved by the Department, and must, I
think, be regarded as laying down for the guidance of your office the
rule by which it should be governed in all applications to enter, made
after its promulgation.

Whatever practice may have prevailed before, thereafter an applica-
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tion to enter under the homestead law must be refused, if it appear that

the applicant has at any time filed a homestead declaratory statement
all claim under which he has since abandoned. If the provisions of

the circular of 1882 were made to apply to entries theretofore allowed
so as to destroy rights which had been accorded under a previous prac-

tice, such ruling would properly be regarded as rendering the circular
retrospective in its operation, and its propriety might be questioned.

But to say that every one who after its promulgation applies to enter
must show himself within its provisions, does not render it retroactive.

It simply applies in future cases certain tests which must be met by
the applicant for the purpose of showing that he is qualified to make
entry.

If that portion of the circular, herein quoted, correctly interprets the
law, then its limitations must be applied to every case where applica-

tion to enter is thereafter presented. To rule otherwise would be to
violate the law. The circular itself, referring to the language quoted,
says, "This is clear from the statutory lauguage."

As has been stated, Ray, on the 22d of March, 1S84, applied and was

allowed to make homestead entry of the tract in question. For the

reasons above given that allowance was, under the provisions and limita-
tions of the circular of December 15, 1882, error, Ray having exhausted

his right to make homestead entry by having filed his homestead de-
claratory statement in May, 1880, the claim which be afterwards aban-

doned. Your office decision is therefore reversed, and Ray's entry will
be canceled.

RAILROAD GRANT-COMMON GRANT LIMITS.

JARRETT v. MissouRi, KANSAS & TExAS RY. Co.

The words, " to be selected within twenty miles from the line of said road," occurring

in the granting clause of the act of Jnly '25, 1866, do not operate to make the

grant a float, but serve only to define the limits of the grant.
Priority of grant determines the right to land lying within common granted limits.

Acting Secretary Mlfuldrow to Commissioner Sparks, September 8, 1886.

I have considered the case of W. D. Jarrett v. the Missouri, Kansas
and Texas Railway Company, on appeal by the latter from your office
decision of July 22, 1885, holding for cancellation its selection for the

N. I of NE. 1 of Sec. 11, T. 35 S., R. 22 E., Independence, Kansas, and

allowing Jarrett to make homestead entry for the tract.
The land in question is within the ten mile (granted) limits of the grant

made by act of July 26, 1866, (14 Stat., 289,) in aid of the Union Pacific
Railroad, Southern Branch (now Missouri, Kansas and Texas Railway)
and also within ten miles of the route indicated by the map of definite
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location filed by the Kansas and Neosho Valley Railroad Company,
pursuant to the act of July 25, 1866 (14 Stat., 236).

Said last mentioned act provided:
"That for the purpose of aiding the Kansas and Neosho Valley Rail-

road Company .... . to construct and operate a railroad .
there is hereby granted to the State of Kansas, for the use and benefit
of said railroad company, every alternate section of land or parts thereof,
designated by odd numbers, to the extent of ten sections per mile on
each side of said road, to be selected within twenty miles from the line of
said road; but in case it shall appear that the United States have when
the line of said road is definitely located, sold any section or any part
thereof granted as aforesaid, or that the right of pre-emption or home-
stead settlement has attached to the same, or that the same has been
reserved to the United States for any purpose whatever, then it shall
be the duty of the Secretary of the Interior to cause to be selected for
the purposes aforesaid from the public lands of the United States near-
est to the sections above specified so much land as shall be equal to the
amount of such lands as the United States have sold, reserved, or oth-
erwise appropriated .... . And provided frther, That none of the
lands hereby granted shall be selected beyond twenty miles from the
said road."

By act dated one day after the above quoted act, to wit, on July 26,
1866, Congress granted to the State of Kansas, for the use and benefit
of the Union Pacific Railroad Company, Southern Branch, " every al-
ternate section of land or parts thereof designated by odd numbers to
the extent of five alternate sections per mile on each side of said road
and not exceeding in all ten sections per mile: . . . . . and provided

further that said lands hereby granted shall not be selected beyond
twenty miles from the line of said road."

Under this act the Missouri, Kansas and Texas road was definitely
located January 8, 1868.

The Kansas and Neosho Valley road was duly constructed, and was
definitely located January 5, 1869. It took patents for many tracts of
land after definite location, but, its grant being repealed by act of March
3, 1877 (19 Stat., 404), subsequently reconveyed such tracts to the
United States in accordance with the provisions of that act. The tract
in question was never actually selected by said road, but was selected
by the Missouri, Kansas and Texas Company June 25, 1883, and the
selection has never been approved.

The questions herein involved turn on the construction to be given to
the words of the act in aid of the Kansas and Neosho Valley road.

The attorneys for appellant contend that the act gives:
"1st. A grant to the extent of ten sections per mile' to be selected

within a larger limit of twenty miles on each side of the road.
2d. The right to select from the public lands (odd or even sections)

within the same limit to compensate for any losses caused by prior sales
or disposals by reservation or settlement claims."

A glance at the history of said act affords an insight as to its real
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meaning. The bill originated in the Senate, and as it passed that body
the granting clause read as follows:

" There is hereby granted to the State of Kansas for the use and ben-
efit of said railroad company every alternate section of land or parts
thereof, designated by odd numbers, to the extent of ten sections per
mile on each side of said road." (Cong. Globe, 1st Sess., 30th Cong.,
4058).

It will be conceded that this clause, as quoted, makes a grant-in place,
and is substantially in the ordinary words of railroad grants. When
the bill was called up in the House, there was added to the above grant-
ing clause the words, "to be selected within twenty miles from the line
of said road." On this amendment there was no debate. The bill was
read a first and second time, and thereupon Mr. Anderson said: "On
behalf of the Committee on Public Lands, I submit the following
amendment: in section one, line seventeen, after 'road' insert 'to be
selected within twenty miles from the line of said road.," The amend-
ment was agreed to without division or comment. Indeed the bill was
not debated in the House at all. (Ibid., 4059). It was returned to the
Senate and there the amendment was concurred in without debate or
division. Now the appellant urges that this grant "was afloat of land
to be selected, and could take effect only from date of selection." I am
unable to concur in this opinion. The act has never received a con-
struction by this Department, probably owing to its repeal in 1877.
But the contemporaneous and constant construction of your office has
been that the alternate odd sections not disposed of within ten miles of
the road were "granted lands," and that the public lands lying between
the ten and twenty mile limits were subject to selection as " indemnity
lands." This is evidenced by the official maps of your office and by the
fact that patents in both limits were issued i conformity with this
view. The correctness of such construction is further evidenced by the
fact that section two of the act raises to double minimum the reserved
even sections only within ten miles of the road, just as in all other rail-
road grants having a ten mile granted limit. But farther, an examina-
tion of the debates in Congress clearly indicates that this grant was
intended by Congress to be in line with other railroad grants and not a
departure therefrom; and I will be slow to declare that the simple
amendment, "to be selected within twenty miles from the line of said
road," adopted without division and without debate, and that after the
bill had passed the Senate, operates to radically change the nature of
the act from a grant in place to a mere float, unless it appears that
the amendment cannot be otherwise reconciled with the act. After a
full examination of the case, I a of opinion that the amendment in
question has the same force and effect as the usual proviso at the end
of the first section, to wit: "That said lands hereby granted shall not
be selected beyond twenty miles from the line of said road." It oper-
ates merely to define the boundary beyond which lands cannot pass
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under the grant. I am therefore convinced that the contemporaneous
construction of your office was correct.

In this view a case is presented in all respects similar to the case of
Missouri, Kansas and Texas Railway Company v. Kansas Pacific Rail-
way Company (97 U. S., 491), wherein the court held, "The rights of
the contesting corporations toO the disputed tracts are determined by
the dates of their respective grants, and not by the dates of the loca-
tion of the routes of their respective roads." The Kansas and Neosho
Valley Company having the prior grant, and having constructed its
road, its rights took effect on definite location, and relating back, cut off
all claim by the Missouri, Kansas and Texas road. Its selection is there-
therefore rejected, and the decision appealed from is accordingly affirmed.

RAILROAD GRANT-INDIAN TITLE.

NORTHERN PAC. R. R. Co. v. CLARK.

The extinguishment of Indian title contemplated by the second section of the grant
to this company had reference to lands lying within what was then known as the
territory of the Indians, and not to such as were embraced within technical
reservations.

As the Indian title to these lands was not extinguished until after the definite loca-
tiou of the road they were accordingly excluded from the grant.

Acting Secretary Muldrow to Commissioner Sparks, Se ptember 8, 1886.

This is a motion for review of the decision of my predecessor of Sep-
tember 17, 1884, involving the question of the right of the Northern
Pacific Railroad Company under its grant to the lands embraced within
that part of the Crow Indian reservation released under an agreement
of sale accepted and ratified by Congress April 11, 1882 (22 Stat., 42).

The case came before my predecessor upon an appeal from the decis-
ion of your office awarding to Clark the S. of the NW. I and the NW.

of the NW. J of See. 29, T. 1 S., R. 11 E., Bozeman, Montana, which
is embraced in the part of the reservation aforesaid.

The company claims that these lands became subjecu to their right,
after the extinguishment of the Indian title, by virtue of the 2d section
of the act of 1864 (13 Stat., 365) making the grant to this road, whereby
the government agreed in terms that it would " extinguish the Indian
titles to all lands falling under the operation of the act and acquired in
the donation to the road named in this bill."

The question therefore arises: What lands were contemplated by this
act, to which the government agreed to extinguish the Indian title?

By the act of June 30, 1834, all that part of the United States west
of the Mississippi River, except the States of Missouri and Louisiana
and the Territory of Arkansas, was declared to be the Indian country.
The fee of this vast territory was in the United States, subject, how-
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ever, to the full right of the various tribes of Indians to the lands they
occupied, until that right should be extinguished by the United States,
with their consent. The territory then occupied by the Crows extended
over a vast range of country, from the northern boundary of New Mex-
ico to the Missouri River in northern Montana. It had no fixed bound-
aries, and was not recognized strictly as a reservation, but simply as
the territory of the Crows. This was the condition of their territory
when the grant to the Northern Pacific road was made; and at that
time no treaty had been made with said Indians guaranteeing to them
a positive reservation for their exclusive use and occupation.

In 1868, four years after the grant to this road, a treaty was entered
into between the United States and the Crow tribe of Idians, by
which a tract of land bounded on the east by the 107th degree of lon-
gitude, on the south by the territory of Wyoming, and north and west
by the Yellowstone river, was set apart for the absolute and undisturbed
use and occupation of said Indians, and by said treaty the Crows re-
linguished all title, claims or rights to any portion of the territory of
the United States, except what was embraced within the defined limits
of such reservation.

This treaty further provided that, under certain conditions therein
named, individual members of said tribe may within said reservation
select lands for agricultural purposes which shall be certified to them;
and that, when their lands shall be surveyed, Congress shall provide
for protecting the rights of such settlers in their improvements, and
may fix the character of the title held by each. It was further pro-
vided that no cession by the tribe shall be understood or construed in
such manner as to deprive, without his consent, any individual member
of the tribe of his right to any tract of land selected by him as before
provided.

By this treaty the Indian title was extinguished to all lands occu-
pied by the Crows and claimed by them as their territory (except the
reservation named); and by the same instrument an absolute reserva-
tion of a tract of land, designated by fixed boundaries, was formally set
apart for their use and occupation, and the full and free use and en-
joyment of the same was guaranteed to them by the government.

I am therefore of the opinion that Section 2 of the act of 1864, provid-
ing that the United States shall extinguish, as rapidly as may be con-
sistent with public policy and the welfare of the Indians, the Indian
title to all lands falling under the operation of said act, contemplates
such lands as were then embraced in what was generally known as the
territory of the Indians, and not such parts of said territory as were
embraced in defined and technical reservations. Such reservations
are as free from the operation of the grant as a reservation for any
other purpose.

The land in controversy is within that portion of the reservation cre-
ated by the treaty of May 7, 1868 (15 Stat., 649) which on June 12, 1880,
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the Crow Indians agreed to sell to the United States in consideration
of certain conditions therein named, which was accepted by the United
States April 1, 1882.

The road claims that from and after the date of the agreement of
June 12, 1880, the Indian title to that land was extinguished, and that
from that date it became part of the public domain, and was not in a
state of reservation at the date of the filing of their map ot definite
location June 27, 1881, because the act of April 11, 1882, accepting,
ratifying and confirming said agreement, related back to the original
agreement of June 12, 1880.

If this petition be true then, under the ruling of the Department in
the case of Rees v. Central Pacific R. R. Co. (5 L. D., 62), that the right
of the road is determined by the condition of the land at the time of
the filing of map of definite location, there is no question that the road
would be entitled to the land under its grant.

But I do not think that this theory is sustained by any principle of
law.

The agreement of a delegation of the tribe, made May 7, 1880, which
was afterward modified and concurred in by the majority of the tribe,
and submitted June 12, 1880, was simply an, offer on the part of the
Crows to sell to the United States a certain part of their reservation,
for a consideration therein named. The agreement was not in any
manner acted upon until the act of April 11, 1882, when Congress ac-
cepted, ratified and confirmed it.

I am unable to see in what respect this agreement differs from any
other, by which it may dispense with an essential element pertaining
to all contracts-to wit, that mutual consent is requisite to the creation
of a contract, which becomes binding only when a proposition is made
on one side and accepted on the other.

Counsel for the road cite the case of Davis v. Concordia Parish (9
Howard, 280,) to the effect that "all treaties, as well those for cession
of territory as for other purposes, are binding upon the contracting
parties, unless otherwise provided in them, from the day of signing,
and the ratification relates back to the day of signing; and also the
case Landes v. Brandt (10 Howard, 378,) to the effect that " When there
are divers acts concurrent to make a conveyance, estate or other thing,
the original act shall be preferred, and to this all other acts shall have
relation."

These cases, as well as all other cases in which this rule applies, re-
fer to such treaties, cessions or agreements as have been entered into
between the parties to the contract or their representatives, complete
in all the essential elements necessary to the validity of a compact de-
pending solely upon the ratification of the acts of such representatives,
or the performance of some condition or stipulation therein required.

There was no original or initial act on the part of the government
prior to the act of April 11, 1882, to which that act of acceptance was
concurrent, and hence the doctrine of relation does not apply.
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I therefore hold that the land was not a part of the public domain
until the act of April 11, 1882, and that it was in a state of reservation
at the date of the filing of the map of definite location, July 27, 1881,
and hence was excepted from the operation of the grant.

NOTICE AS EFFECTED BY SETTLEMENT; PATENT.

L. R. HALL.

The notice given by settlement and improvement extends only to the quarter sec-
tion as defined by the public surveys.

Suit to vacate a patent on behalf of an alleged prior settler not afivised, it appearing
that he has an adequate remedy of his own if his allegations of priority are true.

Acting Secretary 11fuldrow to Commissioner Sparks, Septembfr 9, 1886.

- On October 14, 1880, Lewellyn R. Hall filed declaratory statement
for the E. I of SE. i of Sec. 26, and E. I of NE. i of Sec. 35, T. 120, R.
"63," Watertown, Dakota, alleging settlement September 1, 1880.

On November 15, 1880, William Pascoe made additional homestead

entry for the NE. I of NE. - of Sec. 35, T. 120, R. " 64," final certificate
issuing the same day. At the same time Dudley Hix made additional
homestead entry for the SE. I of NE. i of Sec. 35, T. 120, R. " 64," and
final certificate issued the same day. On December 7, 1880, the local
officers forwarded the corroborated affidavit of Hall, setting forth that
he had settled on the E. W of SE. I of Sec. 26, and E. W of NE. i of Sec.
35, T. 120, R. "64," and that through mistake he had filed as above in-
dicated. On February 3, 1881, he was allowed by your office to amend
his filing so as to describe the tracts covered by his alleged actual set-
tlement.

On July 20, 1881, the homestead entries were patented.
On March 9, 1882, Hall offered final proof, which was rejected by the

local officers, because of conflict with the patented homestead entries.
On appeal your office on July 10, 1882, held that Hall could not enter
while the patents were outstanding, and advised that the patentees be
requested to surrender said patents. The request was made, and C. H.
Prior, the representative of said Pascoe and Hix, reported that he had
sold the quarter section of land, part of which was included in said filing
of Hall, and that the whole tract in contest had been sold in good faith.

By letter of March 27, 1886, Hall, by attorney, represents that he has

continued to live on said land in peaceable possession since filing, that
he has the whole tract in cultivation, and that his possession is now
threatened by the holder of the patents.

Your office, on the present application of Hall, recommends that pro-
ceedings be initiated looking to the cancellation of said patents, or that
your office be " instructed whether Hall should be permitted, notwith-
standing the outstanding patents to renew his proof and make entry of
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the land, in order to give him a standing in court as against the claim-
ants under the patents." Said letter further reports that the proof sub-
mitted by Hall has been lost.

I am unable to concur in said recommendation.
The four quarter-quarter sections now claimed by Hall are in a line

running north and south, two of them being in section 26 and two in
section 35. It does not appear in which section settlement was made,
nor on which subdivisions the improvements were located. In the case
of Quinby v. Conlan (104 T. S., 420), it is ruled that "a settlement upon
a portion of a quarter section, and making the improvements required
by law, will sustain a pre emptive claim to the whole quarter section as
against subsequent settlers." Following this rule, I am of opinion that
the settlement and improvements of Hall, if confined to section 26,
would not be such notice as the entrymen i section 35 would be bound
to regard. The notice given by settlement and improvement applies
only to the quarter section as defined by the public surveys. If there-
fore the rights of the entrymen attached before notice of the claim of
Hail was given, he is without remedy. If, however, Hall had given
notice by settlement or improvement, or in any competent manner, of
his clair to the tracts in section 35 prior to the making of said entries,
then he has an adequate remedy in his own hands. The case then pre-
sented will be in all material respects similar to the case of Samson v.
Smiley (13 Wall., 91-more fully reported in 1 Nebraska, 57).

Smiley made settlement, filed his declaratory statement, and resided
on the land. Afterwards Samson settled on the tract and filed declara-
tory statement therefor. A contest arose and the land was awarded to
Samson by the Secretary under an erroneous construction of the re-
emption law. Patent issued to Samson, and Smiley filed his bill to re-
cover the legal title from him and his grantees. A decree was rendered
in favor of Smiley, according to the prayer of his bill.

I am therefore of opinion that it is unnecessary to institute suit in
the name of the United States in favor of applicant, in any aspect of
his case, and said recommendations are accordingly rejected.

PRACTICE-AFFIDAVIT FOR CONTINUANCF.

COUGHLIN v. DONAN.

Under the instruetions of December 27, 1882, an affidavit for continuance is sufficient
though executed before the day set for hearing and before some officer other than
the register or receiver.

Acting Secretary Muldrow to Commissioner Sparks, September 11, 1886.

December 20, 1883, Peter Donan made homestead entry for the SE.
t of SW. , and Lot 1, Sec. 17, Lot 5, Sec. 18, and Lot 1, Sec. 20, T.
J53 N., R. 63 W., Grand Forks, Dakota Territory.
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February 27, 1885, Thomas Coughliu initiated contest against said
entry, charging abandonment, and hearing was fixed for April 30th fol-
lowing. On that day claimant, with his attorney and witnesses, ap-
peared; contestant did not appear personally, but was represented by
attorney, who filed an affidavit sworn to by contestant on the preceding
day before a notary public. In said affidavit contestant asked for a
Continuance of the case to a day to be fixed by the local officers, and

for cause alleged that the attendance of certain material witnesses
could not be procured. Claimant opposed the continuance, and after
argument the local office overruled the motion and dismissed the con-
test, because the affidavit filed did not conform to Rule of Practice No.

20, in that it was not made before the register and receiver, and in that
it was not sufficiently specific. Contestant thereupon appealed to your
office, which on August 1, 1885, reversed the action of the local officers,

and remanded the case to them for further proceedings under the affi-
davit of contest.

Upon coifsideration of a motion for review and reconsideration of

said decision, filed on behalf of Donan, your office on November 12th

following adhered to the said ruling of August 1, 1885, and stated that
said decision ",was rendered in accordance with instructions from this
office under date of December 27, 1882, 1 L. D., 134 and 135." Donan

thereupon filed an appeal. On January 13, 1886, your office held the

appeal would not lie, as no decision on the merits of the case had yet

been rendered, the ordering of a hearing being merely an interlocutory
action. Hence the present application for certiorari under Rule 83 is
filed.

Upon examination of the affidavit for continuance I find the allega-
tions therein to be sufficient. The said instructions of December 27,
1882, are in answer to an inquiry from the local officers at Montgomery,
Alabama: " 5. Can the affidavit required in Rule 20, Rules of Practice,
be made prior to the day of trial, and before an officer other than the
register and receivers' The Commissioner says: " 5. The most natural
time to make the affidavit would seem to be on the day set for trial; but

there could be no valid objection to the party making it at any time prior
thereto. The proper time, however, to consider the affidavit is when

the case comes up for trial. The rule presumes the affidavit to be made

before the register and receiver. If the party is represented by coun-
sel, an affidavit by said representative made before the register and
receiver is satisfactory, or it may be made before any other officer qual-

ified to administer oaths and using an official seal." Under these in-
stractions said affidavit for continuance was authorized, and the case
was improperly dismissed. The case will now proceed to hearing as

directed in your said office letter. The papers transmitted by your
letter of March 2, 1886, are herewith returned.
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RAILROAD GRANT-ACT OF APRIL 21, 1876.

ST. PAUL, M. & M. RY. CO. V. EVENSON.

An entry made after the map of definite location had been filed and accepted, but
before notice of withdrawal thereunder was received at the local office, is con-
firmed by the first section of the act of April 21, 1876.

Acting Secretary Mluldrow to Commissioner Sparks, September 11, 1886.

I have considered the case of Lars Evenson v. St. Paul, Minneapo-
lis and Manitoba Railway Company, on appeal by the latter from your
office decision of April 13, 1885.

It appears from the record that Evenson on the 25th of January,
1872, made homestead entry for lot 11 of section 27 and lot 2 of sec-
tion 34, T. 128 N., R. 39 W., Fergus Falls land district, Minnesota;
that he made final proof in 1878, which was accepted as satisfactory,
and on May 25, 1885, the register and receiver, acting under authority
of your office decision, te appeal from which is now before me, issued
final certificate and receipt to Evenson.

It further appears that the tract in question is within the ten miles
or granted limits of the line of the St. Paul, Minneapolis and Manitoba
Railway (formerly St. Paul and Pacific, St. Vincent Extension). The
grant referred to was made to Minnesota to aid in the construction of
certain railroads. The act of Congress making the grant was approved
March 3, 1857. It granted every alternate section of land, designated
by odd numbers, for six sections in width on each side of the lines of
road provided for by the act, and required that the roads be completed
within ten years. (11 Stat., 195.)

The act of March 3, 1865 (13 Stat., 526), increased the grant from six
to ten sections per mile, and extended the time for the completion of
the roads to a period eight years after the passage of said act.

The act of 1857 provided for the selection of indemnity land in lieu
of any sections or parts of sections granted which it should be found
had been sold, or to which the right of pre-emption had attached when
the lines or routes of said roads were definitely fixed.

The act of i865 (Sec. 7) provided that "as soon as the governor of
Minnesota shall file or cause to be filed with the Secretary of the Inte-
rior maps designating the routes of said road and branches, then it shall
be the duty of the Secretary of the Interior to withdraw from market
the lands embraced within the provisions of this act."

It appears from the recital in your office decision that the map of
definite location of the line of route was accepted and approved by the
Secretary of the Interior December 19, 1871, and that diagram showing
the line of the road, together with the ten and twenty miles limits,
were transmitted to the local office by your office letter of February 6,
1872, which also ordered the withdrawal of the odd-numbered sections



DECISIONS RELATING TO THE PUBLIC LANDS. 145

in both the granted and indemnity limits. Said letter was received at
the local office February 15, 1872.

As already stated, Evenson made his homestead entry January 25,
1872, covering a tract, a portion of which is in an odd numbered section,
within the ten miles limit of the grant for the benefit of the railroad.

It is to be observed that said homestead entry was made after the
date of the acceptance of the map of definite location of the line of road
by the Secretary of the Interior, but prior to the (late when notice of
said acceptance was received at the local land office.

In March, 1874, your office held the homestead entry for cancellation,
in so far as it embraced land in the odd-numbered section, because of
conflict with the railroad grant. In January, 1875, acting nder au-
thority of the act of June 22, 1874 (18 Stat., 203), it changed its action
above indicated and allowed the entry to stand intact as to all the
lands originally embraced therein, subject to final proof.

July 1, 1878, Evenson made final proof showing compliance with the
homestead law in all respects, and instead of relying on your office de-
cision of January, 1875, and the act of June.22, 174, above mentioned,
he invoked relief under the provisions of the act of April 21, 1876 (19
Stat., 35). The first section of said act provides:

'"That all pre-emption and homestead entries, or entries in compli-
ance with any law of the United States, of the publie lands, made in
good faith by actual settlers upon tracts of land of not more than one
hundred and sixty acres each, within the limits of any lald grant, prior
to time when the notice of the withdrawal of the lands embraced in
such grant was received at the local land-office of the district in which
such lands are situated, or after their restoration to market by order of
the General Land Office, and where the pre-emption and homestead
laws have been complied with, and proper proofs thereof have been
made by the parties holding such tracts or parcels, they shall be con-
firmed and patents for the same shall issue to the parties entitled
thereto."

The entryman's reason for invoking the provision of law just quoted
instead of relyifg upon the act of June, 1874, to which he was referred
by your office letter of January 14, 1875, is not stated, but it may be
found in the fact that the Department has held the act of 1874 to be
inoperative, because certain conditions named therein had not been
complied with. The second section of that act required that the com-
pany before it could acquire any rights under the act should, by a cer-
tificate, duly executed and filed as therein provided, accept the terms
and conditions of the act. As long ago as December 11, 1876, my pre-
decessor, Secretary Chandler, held, in the case of Kemper v. St. Paul
and Pacific R. R. Company (3 C. L. O., 170), that as the company had
not accepted or complied with the terms and conditions of the act, it
was therefore inoperative for any purpose. The company has never to
this date accepted the terms of said act of 1874, and the decision of 1876,
above mentioned, has since been followed by this Department. A rec-
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Ognition of this fact doubtless led the entryman in this case to now rest
his claim on the act of 1876, the first section of which has been quoted.

It remains, therefore, to inquire whether this case comes within the
purview of that section.

The tract in question is within the limits of the grant for the benefit
of the railroad company herein named. At the time the entry was made
by Evenson the line of road had been definitely located and the map of
location had been accepted by the Secretary of the Interior, but notice
of said acceptance and order of withdrawal had not yet reached the local
office.

Your office finds, and it is not denied by the company, that the entry
was made in good faith, and that the homestead law has been complied
with.

The Department has repeatedly held on such a state of facts that
the act of 1876 is mandatory upon the executive department; that in
such cases the entries are confirmed by the act and that in accordance
with its terms and requirements patents shall issue. For decisions on
the first section of the act, see cases of Plouch v. Missouri River, Fort
Scott and Gulf R. R. Co., (3 C. L. 0., 83); Streeter v. M., K. and T. R.
R. Co., (4 C. L. O., 180); Atchison, Topeka and Santa Fe R. R. v.
Dodge, (5 C. L. 0., 134); St. Paul, Minneapolis & Manitoba Ry Co. v.
Larson, (11 C. L. O., 150). I some of these cases homestead entries
were made after definite location, but before notice of withdrawal was
received at the local office; in others, pre-emption filings were made
after notice of withdrawal on map of definite location was received at
the local office, but settlement was alleged to have been at a date be-
tween the date of filing map of definite location and that of receipt by
the local office of notice of withdrawal.

Before deciding the Plouch case, above cited, Secretary Chandler
referred to the Attorney General for his opinion certain questions
raised therein. Plouch occupied just the position in that case with ref-
erence to the railroad company in contention with him, that Evenson
does in this case with reference to the company now here as appellant,
and the Attorney General held that the tract claimed by Plouch was
public land within the meaning of the act of 1876, and that the case
came within the provisions of that act. (15 Ops, 583).

In the Streeter case (supra) Secretary Schurz discussed the act very
fully, giving the reasons, as disclosed by the debates in Congress, which
led to its passage, and citing numerous authorities as to the proper
construction of a remedial statute.

It is true the doctrine of the Streeter case has, by my decision in the
case of Wisconsin Central Railroad Company v. Stinka (4 L. D., 344),
been overruled to the extent of saying that in a case where patent has
issued, this Department is without jurisdiction over the land covered
thereby, and consequently a second patent cannot issue. But the mod-
ification only goes to the extent indicated. It does not change or in-
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terfere with the rule of the Department where patent has not issued"
and consequently does not affect this case.

As I read section one of the act of 1876, I am necessarily led to a,
conclusion according with that arrived at by my predecessors in their
decisions herein cited, with the exception above noted as to cases where
patents have issued.

The decision of the supreme court in the case of Van Wyck v. Kne-
vals (106 U. S., 360), cited by the company in support of the position
that, when the route of the road was definitely fixed, the grant took
effect upon the odd numbered sections by relation, as of the date of the
grant, can not affect the conclusion in this case. The rule laid dowis
in the Van Wyck case is not different from that followed by the De-
partment at the date of the passage of the act of 1876 and since. ID
fact, the act seems to have been the outgrowth and result of just that
doctrine, and was passed to save rights which would otherwise be lost
under the interpretation given to railroad grants. In other words, the
rule of the Department made the act of 1876, especially the first section,
thereof, necessary.

It follows that until said law is repealed by Congress, or construed
or declared inoperative by the supreme court in a case having a direct
reference to the act, it ust control and be enforced according to its
letter and spirit, as interpreted by this Department.

Regarding the act as remedial and as clearly expressive of the inten-
tion of Congress, and finding that the case under consideration comes
within the provisions of section one thereof, I must hold Evenson's.
entry confirmed thereby.

Your office decision is accordingly affirmed.

HOMESTEAD CONTEST-SETTLEMENT RIGHTS.

GUDMUNDSON V. MORGAN.

As between two settlers on land covered by the entry of another, priority of right is
held to be with the one who first settled and filed application for the land together
with the relinquishment of the former entryman.

Acting Secretary iuldrow to Commissioner parks, September 11, 1886..

I have considered the case of Gilbert Gudmundson v. David W. Mor-
gan, as presented by the appeal of the former from the decision of your
office, dated April 14, 1885, dismissing his contest against the latter's
homestead entry No. 6565 of the S. of SW. , and the NW. of the
SW. of Sec. 20, T. 24 ., R. 6 E., made May 21, 1884, at the Olympia
land office, Washington Territory.

The record shows that on January 19, 1879, one John P. Adams made
homestead entry No. 2,641 of the S. of the SW. of said Sec. 20; that
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on May 29, 1883, Morgan made homestead entry No. 5203 of the NW. t

of the SW. of said Sec. 20; that on March 14, 1884, the local land

officeforwarded Morgan's application to amend his homestead entry so

as to include said S. i of the SW. , and at the same time forwarded
Adams's relinquishment of his said entry executed Jane 11, 1883.

On April 22, 1884, your office directed the local officers to advise.

Morgan that he would be allowed to amend his entry so as to embrace

the forty acres upon which his improvements were situated, if such
amendnent did not increase the area, or his etry would be canceled

and he would be allowed to make a new entry. The local officers noti-

-Red Morgan on April 30, 1884, of his right under said decision.

On February 28, 1884, Gudtntindson initiated a contest against Mor-

gan's entry No. 5,203, alleging abandonment, and said contest was dis-
missed by the local office on April 17, 1881, at the request of the attorney

for the contestant.
On May 19, 1884, Nlorgan relinquished his said entry No. 5203, and

on May 21, 1884. made his homestead entlry No. 6565. It further ap-

pears that on May 21, 1884, the local land officers advised your office

that Adams's said entry was canceled upon their records by reason of
his relinquishment, transmitted on March 14th, same year, and they
were advised by your office letter, dated September 30, 1884, to cancel

said entry as of (late April 22, 1884. On June 30, 1884, Giudmundson

offered his homestead application for the S. A of SW. I of said Sec. 20,

alleging settlement thereon April 22, 1884. Thereupon the register
and receiver ordered a hearing to determine the priority of settlement.
Both parties appeared at the hearing and offered testimony. From
the evidence submitted the local land officers found that Morgan was

a miner, working at New Castle, about seven miles distant from his
claim; that after he made his first homestead entry Morgan purchased
the improvements of Adams, and procured his relinquishment of his
said entry, for which he paid one hundred and fifty dollars; that the
house purchased from Adams was in a bad condition, and on February

1, 1884, Morgan employed a man to build another house upon said S. i

of SW. L, which was finished February 25, 1884; that his (Morgan's)

improvements were worth about two hundred dollars ($200); and that

although he had been absent from his claim, yet on account of sickness
in his family and its helpless condition he had shown a good excuse

therefor. The district land officers further found that Gudmundson
first settled upon the land in question on February 27, 1884, and estab-
lished his residence thereon March 19, 1884; that his house is twelve

feet by twelve feet, worth about $30; that prior to May 21, 1884, Gud-
mundson had slashed about an acre of the land; that he owns a farm
adjoining said land upon which is a furnished house, with a barn, out-

buildings and fruit trees; and they held (1) that neither party could
acquire any rights by virtue of acts upon land covered by an uncanceled
homestead entry, citing McAvinney v. McNamara (3 L. D., 552); and
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that Morgan was in fact the prior settler; that (2) the application of
Morgan to amend his entry withdrew the land from any other disposi-
tion, until the same had been finally acted upon, and no adverse claim
could legally attach to said land, citing Sarah Renner (2 L. D., 43) and
Davis v. Craus et al. (3 L. D., 218); that (3) Morgan had seventy days
froui April 30, 1884, within which to appeal or make a new entry; that
(4) Morgan has complied with the requirements of the homestead laws,
and that his entry should be allowed to remain intact, and Gudmtund--
son's application should be rejected. On appeal your office affirmed
said decision.

It was held by this Department in the case of Geer v. Farrington (4
L. D., 410), "conceding that while an entry stands uncanceled upon
the record, settlers upon the land covered thereby acquire no rights as-
against the record entryman or the United States, yet, as between such
settlers, priority of settlement may be properly considered."

Whether it shall be determined, as was ruled in Tilton v. Price (4
L. D., 123), that an application accompanying a relinquishment, trans-
mitted to your office and accepted, ab'solutely reserves the land so as to,
deprive a settler who ison the land at the date when such relinquish-
ment is filed, or accepted, of any rights by virtue of his settlement, or
if the equitable rights of the claimants shall be considered, it is quite
clear that in the present case Morgan has the better right to said tract.

It is suggested, in a letter from Gudmundson, that since said contest.
was tried. Morgan has abandoned said tract. If that charge be true,.
there is no reason why it should not be proven in a proper proceeding.
Cleveland v. Dunlevy (4 L. D., 121).

The decision of your office is therefore affirmed.

HEARINYGS ON SPECIAL AGENTS' REPORTS.

Seeretary Lamar to Commissioner Sparks, July 6, 188!i.

I am in receipt of your letter of the 29th nltimo, submitting a list of
cases now pending in this Department on appeal from the action of your
office in holding the entries for cancellation on reports of special agents-
under the circular of July 31, 1885 (4 L. D., 503). These appeals were-
allowed prior to the amended circular of May 24, 1886 (4 id., 545), di-
recting that "h hereafter when an entry is held for cancellation the claim-
ant will be allowed sixty days after due notice in which to apply for a,
hearing to show cause why the entry should be sustained." In accord-
ance with your recommendation, these cases are now returned to your
office for disposition under said circular as amended.

In all cases couing to your office hereafter, where entries have been
held for cancellation on agent's reports and the parties notified that
they will be allowed the right of appeal, you are directed to order hear-
ings in accordance with the amended circular, instead of transmnitting:
the cases on appeal to the Department.
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PR ACTICE-REVIEF.

LONG v. KNOTTS.

Pleview of a decision will not be granted on the round that it is against the weight
of evidence, if there was contradictory evidence on both sides.

When a review is sought on the ground that the decision is not in accordance with
the evidence, a general allegation to that effect is not sufficient, but the particu-
Jar evidence ou which the change of rling is claimed sould be specifically set
forth.

Acting Secretary Muldrow to Commissioner Sparks, September 14, 1886.

In the case of John 1. lLong v. Isaac. Knotts, involving the N. W of
'SW. i, SW. 1 of SW. of Sec. 7, NW. of NW. 1 of See. 18, T. 19S., IR.
-22 W., Wa Keeney, Kansas, decided by the Department July 15, 1886,
.a motion for review has been filed.

This motion was filed July 29, 1886, and is in the following words:
, I hereby request that you will recall said decision and allow me op-
portanity to call attention to errors therein. I will submit points and
:argument in review at early date."

No specification of errors or other grounds for said motion appear
therewith.

August 13,1886, there was filed in supportof said motion an " argument
*on review," in which it is set forth as reasons therefor that: '- In your
.summing up and conclusion in said decision you say (1) ' The only wit-
,nesses to the payment of the money are Long and his wife and son. (2)
.No receipt was taken, and (3) there was no transfer of the possession
,of the property at that time.' Are not these statements remarkable as
a basis for an adverse decision."

Upon this allegation of errors, if it may be so styled, the argument
proceeds apparently upon the hypothesis that the evidence submitted
in the case does not warrant the decision of the Department, and my
*conclusion that such is the fair intendment of the motion is confirmed
by the tatement at the close of the argument that " In your decision
of July 15, 1S886, proper consideration was not paid to the important
matter of the burden of proof being upon Knotts."

It will be remembered that this case involved the validity of a cer-
tain relinquishment that had been executed by Knotts and filed by
,Long, and in the decision complained of it was determined "that the
:relinquishments were obtained from Knotts by a fraudulent scheme
concocted by several persons and that Long was one of the number,"
and upon this finding of fact the judgment rested. Now the motion
,only indirectly takes issue with the above finding, and that through
argument addressed to minor matters considered by the Department in
-arriving at the general conclusion. It is not claimed that the evidence
-was not all duly considered, but it is alleged in effect that such consid-
eration resulted in an incorrect conclusion.
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Rule 76 of the rules of practice provides that reviews " will be allowed
in accordance with legal principles applicable to motions for new trials

at law," and under this rule it has invariably been held that following
the doctrine observed in the courts of law a review of a decision will
not be granted on the ground that it is against the weight of evidence,
if there was contradictory evidence on both sides. Richard v. Davis
(1 L. D., 139); State of California (2 C. L. L., 213). ID the case now

under consideration there was an unusually large amount of testimony
submitted and of a character so conflicting and contradictory that it
was said in the departmental decision that " every material allegation
is so plausibly contradicted that I am driven to the surrounding cir-
cumstances to decide the question." There is therefore no ground now
presented authorizing a review of this decision, so far as the motion
herein assails the judgment as not justified by the evidence. In this
connection, it is proper to say that when review is asked on this ground

it is not enough to merely allege in general terms that the decision is
against the weight of evidence, but the particular evidence on which
the change of ruling is claimed should be specifically set forth, other-

wise the Department would be compelled to twice examine each case

wherein the unsuccessful party or his attorney saw fit to allege that

the judgment was against the weight of evidence. As there is no new
question presented by this motion, it must be denie(l for the reasons
herein assigned.

DESERT LAND ENYTRY-FINAL PROOF.

CHARLES H. SCHICK.

Proofof cropsraisedmayl)eregarded assppln-iientiigI)roofof irrigation,bhotshould
not be held as an essential requirement in final proof.

The source and volume of the water sopply, the carrying capacity of the ditches, and
the number and length ofall ditches on each legal sun-division should he specifi-
cally shown, the witnesses stating their means of knowledge and whether they
at any time saw the laud efectunally irrigated.

Acting Secretary Muldrou' to Commissioner Sparks, September 14, 1886.

I have before me the appeal of Charles H. Schick from your decision

of April 14, 1886, rejecting his desert land final proof made under origi-
inal entry No. 514, covering land in sections 5, 7, and 8, T. 23, t. 67,

Cheyenne land district, Wyoming.
The declaratory statement herein was filed by Sehick March 16, 1883,

and he offered final proof and paymnent March 16, 1886, which was re-

jected by the local office, on the ground that the proof lid not show the
production of an agricultural crop as the result of the alleged reclama-
tion. This decision was affirmed by your office, and Schick accordingly
appealed.

It appears from the final proof that the water was not brought upon
the land until the fall of 1885, and that it vas therefore not possible,
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when final proof was made, to show any crop following such irrigation.
In explanation, Schick files a supplemental affidavit with his final
proof, to the effect that he employed one ilunton to bring water upon
the land so as to utilize the same for crop purposes during the summer
of 1885, but that said Hunton failed to fulfil his contract, which fact
the claimant did not learn until July, 1885, whereupon he at once began
the work himself, not completing it, however, in time to raise a crop
that season. On appeal Schick alleges that he has acted in good faith,
expending over $1,200 in bringing water upon the land, and that he
expects to raise a crop thereon this year.

The desert land act was approved March 3. 1877 (19 Stat., 377), and
provides that a qualified person may, upon the payment of 25 cents per
acre, "tile a declaration under oath with the register and receiver of
the land district in which any desert land is situated, that he intends
to reclaim a tract of desert land not exceeding one section, by conducting
water upon the same, within the period of three years thereafter......
At any time within the peio(d of three years after filing said declaration,
upon making satisfactory proof to the register and receiver of the reclama-
ion of said tract of land in the manner aforesaid, an(l upon the payment
to the receiver of the additional sum of one dollar pet acre for a tract of
land not exceeding six hundred and forty acres to any one Iperson, a
patent for the same shall be issued to him."

The language quoted co:stitutes the sole statutory authority in the
matter of fi nal proof; so far as the act itself is concerned.

March 12, 1877, the General Land Office issued instructions under said
act, requiring only satisfactory proof of water having been conducted
upon the land in order to establish the fact of reclamation. (4 G. L. O.,
22). Further instructions were issued September 3, 1880 (7 C. L. O.,
138), wherein it was held that the most "'satisfactory proof" of bonafide
reclauiation is the raising of an agricultural crop, but that it would be
sufficient to show a crop raised during the third year of the entry.

The forms upon which final proof is ma(le have from the first provided
for a showing of cultivation subsequent to the entry and alleged reclama-
tion.

The Department held in the case of Wallace v. Boyce, August 2, 1882,
(1 L. D., 54,) " That the intendmeut of the statute is to provide for the
reclamatioit of such lands from their desert condition to an agricultural
state. Congress specified water as the means to that end, but the mhere
conveying of water upon the land is not a fulfillment of the law, unless
in suffi(tient quantity to prepare such land for cultivation... . . The
forms of proof a e drawu with direct reterence to the proof of sch facts
as will show compliance by showing results."

February , 1885, (3 L. D., 385,) the Department, referring to the case
of Wallace v. Boyce, expressed the opinion that the rule therein should
be modified, because the el uirement of cropsWould often work a hard-
ship, andl the act (lid not require the same. But the Department while
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so modifying its former expression said: " It is true that evidence that

such reclamation is perfect and complete will be by proof of an agri-

cultural crop raised on such land by the aid of the water so brought on

the land, except i exceptional years as hereafter mentioned. But it is

not the only proof, and might not be at all times the best proof.

Taking a favorable year, the proof of an agricultural crop might enable

the claimant to enter, and the following years, and many years there-

after, he might not be able to raise a crop with the amount of water

owned by him in connection with the land he claims to have re-

claimed." After reaching the conclusion in said decision that the proof
was sufficient when it shows "that the claimant is the owner of a suffi-

cient quantity of water to irrigate the laud," and has conveyed such

water to the land in such manner that he can use it for the purpose of

irrigating the crop, it was said, "Your regulations should therefore be

so amended as to allow other evidence of the reclamation of land be-

sides that of a growing crop. The raising of au agricultural crop may

be evidence of reclamation, but it is not the only evidence that ought

to be received, and ought not at any time to dispense with actual
proof as to the character of the ditch, quantity of water, etc., owned by

the claimant."
There is but little in the act by which the quality and character of

the final proof can be regulated. Proof that water suflicieiit for the

purposesof irrigation has been brought to the land seems to be all that

was intended either fron the act itself or the debates in Congress
thereon.

The question then resolves itself into this form: What shall consti-

tute " satisfaclory proof" that water in sufficie t quantily to effect per-

mianent reclamation has been brought upon the land ?

The act apparently rests on the presumption that the desert character

of the land results from the absence of water anrd that reclaniation will

follow if water is brought upon the land; hence in the examination of

final proof the presence of water by means of artificial irrigation should

receive the first consideration. The quantity of water actually owned

and coutrolled, the means provided for its proper distribution and the

permanence of the supply are all to be considered in determining
whether the land has been reclaimed " ii the manner aforesaid." Proof

that a crop has been successfully raised on land of former desert

character should not be allowed to take the place of evidence as to the

means and manner of irrigation, but received, when offered, as supple-

menting the same by showing the results thereof. Thus considt-red,
proof of crops, becomes a pr oper element in final proof, though it should

not be held as an essential requiremnent. The law gives the entryman

three years within which to accomplish reclamation of the land and

furnish satisfactory proof of the same, and to require a showing as to

results within that period would be to materially shorten the time
which is clearly granted by the statute.
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Whether crops be shown or not, the filial proof should be explicit on
each essential point, with respect to the means of irrigation. The soured
and volume of the water supplN, the carrying capacity of the ditches,
and the number and length of all ditches on each legal subdivision should
be specifically shown, the witnesses stating in full their means of knowl-
edge and whether they at any time saw the land effectually irrigated,
-for without knowledge thus derived, the fact of reclamation remains a
matter of conjecture.

In this case the final proof was only rejected o the ground that it
did not show the production of a crop following the irrigation. A ex-
amination of the proof submitted herein leads me to the conclusion that
it shows a sufficient quantity of water has been brought upon the land
to effect reclamation, and that it should be accordingly accepted as sat-
isfactory. This view of the law and the final proof required thereunder
follows the departmental decision of the 1st instant in the case of George
Ramsey (5 L. D., 120).

Your decision is therefore reversed.

PRE-EMPTION ENTRY-EXCESSWVE ACREAGE.

WILLIA I L. NYE.

The rule requiring an entry to approximate one hundred and sixty acres must be fol-
lowed though the land has passed to a purchaser for a valuable consideration.

Acting Secretary Aluldrow to Commissioner Sparks, September 14,1886.

By letter of May 12, 1885, your oice suspended the pre-emption cash
entry of William L. Nye, made September 15, 1883, or the NW. of
Sec. 4, T. 14 N., . 57 W., Mitchell, Dakota, for excess in the area of
the land, and required him to relinquish " at least one legal subdivision,
which he may elect, retaining the land (contiguous in form) upon which
his residence and principal improvements are situated."

From this action one Michael D. O'Brien alone files appeal, alleging
that ol September 12, 884, he purchased said tract from said Nye in
good faith, and paid therefor the sum of $625, and that Nye now refuses
to take an appeal. The entry in this case embraces 203.28 acres.

It is certain that nder he established practice, the entryman may be
required to relinquish a portion of his excessive entry, so that it may
approximate 160 acres, while the final certificate remains in his hands.
Benjamin C. Wilkinls (2 L. D., 129), Charles Boffman, 4 L. D., 92). This
practice is based on the settled construction of the law, that this Depart-
ment is not authorized to pass to patent an entry largely exceeding 160
acres. This being the case, I am of opinion that the assignee cannot
stand in any better position than the entry nan. In other words, the
transfer cannot give this Department authority to confirm an entry not
authorized by law. For this reason said decision is affirmed with this
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modification, that the assignee O'Brien will be allowed sixty days within
which to comply with the order thereof. Failing in this said entry will
be canceled.

HOMESTEA D-RESMENCE.

HENRY C. HANSROiouGH.

One holding the position of postmaster cannot be heard to say that his residence is
beyond the delivery of his office.

Acting Secretary Mlfuldrow to Commissioner Sparks, September 14, 1886.

I have examined the appeal of Henry C. Hansbrough from your
office decision of January 11, 1885, holding for cancellation his home-
stead entry 129, and cash entry 854, for SE. I of See. 28, T. 156, R. 64
W., Devils Lake, Dakota.

Claimant made entry February 9,1884, and on November 7th follow-
ing made commutation proof. His proof shows that he established resi-
dence May 8th; that his improvements consist of a house twelve by
twenty feet, a barn, eight by twenty feet, an addition to his house, ten
by twelve feet, sixteen acres broken and eight acres cultivated to crop
one season. lis family consists of himself and wife, and he says she
has resided continuously on the claim. As to his absence from the
land, claimant says: "I am postmaster at Devils Lake, and have
been absent at times to attend to my official duties." The tract lies
about twelve miles from the town of Devils Lake, and beyond the de-
livery of the post-office of that town. Section :3831 of the Revised Stat-
utes l)rovides that, "Every postmaster shall reside within the delivery
of the office to which he is appointed." You find, and it is not denied,
that claimant was appointed as postmaster on January 10, 1884, prior
to the making of said homestead entry. He continued as such post-
'master during his alleged residence on the tract. I am of opinion that
a person holding a position of postmaster under the law as above quoted
can not be heard to say that his residence is beyond the delivery of his
office.

For this reason said decision is affirmed. The papers accompanying
your office letter of September 12, 1885, are herewith returned.

P1RIVATE CLAIM-RI4LRO.4D GRANT.

PERKINS V. CENTRAL PAC. R. R. Co.

By the decisions of the Department the Higley Survey is now accepted as properly
defining the boundaries ot the Moraga claim.

As the reservation of this tract under the private claim of San Ramon terminated
prior to the time when the right of the company attached, such reservation did
not except the land from the railroad grant.

Acting Secretary ]lluldrow to Commissioner Sparks, September 14, 1886.

I have examined the case of Samuel A. Perkins v. the Central Pacific
Railroad Company, on appear by Perkins from your office decision of
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March 19, 1884, rejecting his application to file pre-emption declaratory
statement for lots 1, 2, 3 and 4 and SE. I of SW.A of See. 3, T. 1 S.,
R. 2 W., M. D. M., San Francisco, California, on the ground of conflict
with the claim of the company under its grant.

Appellant's application was presented at the local office September
25, 1878, with allegation of settlement July 1, 1878. The tract covered
by said application is within the twenty miles limits of the grant of July
2, 1864, to the Central Pacific Railroad Company (13 Stat., 356), which
amends and enlarges the grant by the act of July 1, 1862 (12 Stat., 492).

The grounds of appeal may be stated as follows:
1. That the tract in question was within the claimed limits of the

Moraga rancho (Laguna de los Plalos Colorados), and was reserved on
account thereof until August 10, 1878, when the survey of said private
grant, excluding this tract, was by decision of this Department finally
confirmed.

2. That it was within the claimed limits of the rancho El Sobrante,
and was on that account reserved until April 16, 1883, when by final
decision of the Department, limiting the boundaries of said grant, it
was excluded therefrom.

3. That it was up to September 7, 1865, within the exterior limits of
the grant of San Ramon as claimed, and was reserved thereby until
that date.

The claim is that any of the Mexican grants above mentioned worked
a reservation of the tract so as to except it from the grant to the rail-
road.

As to the first claim, viz: that the land was reserved because within
the claimed limits, of the Moraga rancho, I find that it lies east of and
outside of the limits of said claim.

My predecessor, Secretary Teller, having before him the question as
to what were the exterior limits of the Moraga claim, decided in the
case of Joel Docking (3 L. D., 204), that the Higley survey of said claim
located substantially its exterior boundaries.

In that case it was stated that the northern, eastern and western
boundaries were correctly represented by the Higley survey, but that
the southern boundary which is described in the grant and confirmation
as the establishment at San Jose, as located by said survey, seemed to
be controverted.

He, however, held that said survey substantially located the southern
boundary, as well as the other boundaries of the claim.

In the case of Rees v. Central Pacific Railroad Company, decided by
me August 14th ultimo (5 L. D., 62), the question as totheboundaries of
the Moraga claim again being brought before the Department for con-
sideration, it was specifically held as to the southern boundary, a decis-
ion as to which was directly involved in that case, that it was correctly
located by the ligley survey. As the southern boundary as delin-
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eated by said survey seems to have been the only one about which there

has been much doubt, and as that has been finally determined in the

Rees case (supra), it may, I think, be regarded as definitely settled
that the Higley survey as a matter of fact correctly delineated the

eastern boundary of the Moraga rancho as claime(l.
The tract in question is not embraced within the Higley survey, and

was not within the claimed limits of the Moragarancho.
I may say that notwithstanding past decisions as to what constituted

the boundaries of said ranchos as claimed, the above conclusion has not
been adopted in this case without a careful examination of the maps

and diseflos, together with other evidence bearing upon the question.
So far as the second ground of objection is concerned, viz, that the land

was reserved and excepted from the railroad grant on account of the

claim under the El Sobrante grant, this case is ruled in every-particu-
lar by my decision in the Rees case (cited supra).

Under the doctrine of that case, the tract was never within the

claimed limits of the Sobrante grant, but was, so far as it was con-

cerned, public land at the date when the line of the road opposite said

tract was definitely fixed, which in the decision cited is held to have

been January 21, 1870, the date when the President accepted the map
of constructed road on this section of its line, embracing 20.16 miles.

To the third objection, viz, that the land was reserved on account of

the San Ramon grant, and therefore did not inure to the railroad under
its grant, it is only necessary to say that it is not claimed that there was
any reservation of the tract on account of said rancho at any time after
September 7, 1865, the date of the final approval of the survey of the
rancho by the United States circuit court, in order to arrive at the con-

clusion that the objection is without force.
Since the grant to the railroad did not become effective opposite this

tract until January 21, 1870, the date of the acceptance of the map of
constructed road, the reservation prior to September 7, 1865, as claimed,

could not operate to except the land from the railroad grant. (Rees
case, supra.)

It being clear that there was no reservation on account of any of the

ranchos mentioned at the date when the grant took effect (January 21,

1870), and, so far as the record shows, that the tract was then public
land, it follows that it passed to the company under its grant, and con-

sequently that the application of Perkins to make pre-emption filing
was properly rejected.

Your office decision is accordingly affirmed.
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PRACTICE-APPEAL-SPECIFICATIONT OF ERRORS.

SCHWEITZER V. WOLFE.

An appeal will not be considered vhere no specification of errors is filed.

Acting Secretary Muldrou to Commissioner Sparks, September 17, 1886.

On January 2, 1884, Richard Wolfe made homestead entry of SE. 
of Sec. 9, T. 155 N., Rt. 63 W., Grand Forks, Dakota. On November
12, 1884, Lewis Schweitzer brought contest against the same for aban-
donment. On motion, the local officers dismissed the case and your of.
fice by letter of April 18, 1885, reinstated it. From this action Wolfe
appeals. His appeal reads as follows: " Now comes Richard Wolfe
who by his attorney John W. Maher hereby respectfully appeals from
the decision of the Hon. Commissioner for the reason that said decis-
ion was contrary to law, and the practice of the Land Department."
This appeal is defective in that it does not set forth any specification
of error as required by Rule of Practice No. 88. For that reason said
appeal is dismissed.

PRIVATE CLAIMS-INDEXITY SCRIP-SUCCESSION SALE.

LETTRIEUS ALRIO.

The judgment of a State court that would be received in the courts of the United
States as conclusive, will be similarly accepted in this Department.

The purchaser of real estate at a succession sale is bound to look to the jurisdiction
of the court and its order directing the sale, and if they are sufficient he is pro-
tected.

District courts of Louisiana have unlimited original jurisdiction in probate and sue-
cession matters and decrees rendered therein with respect to succession sales are
conclusive as to all facts necessary to convey title.

The case of Joshua Garrett overruled.

Acting Secretary ]Ifuldrow to Commissioner Sparks, September 17, 1886.

By the third article of the treaty with Spain, of date February 22;
1819 (8 Stat., 252). the strip of territory in Louisiana, adjacent to Texas,
and known as the "neutral territory," was finally ceded to the United
States. Congress thereupon passed the acts of March 3, 1823 (3 Stat.,
756), and May 26, 1824 (4 i., 65), providing for the examination of the
titles to the private land claims of the inhabitants of this territory.
Pursuant to these laws the claims were divided into four classes, the
third of which embraced the claims of actual settlers prior to the date
of the treaty, which were not founded on any written title.

In the report of the register and receiver of the Southwestern Dis-
trict of Louisiana, dated at Opelousas, November 1, 1824, the claim of
Lettrieus Alrio, 3d class, No. 137, among others, was recommended for
confirmation (American State Papers, Green's Ed., Vol. 4, pp. 54 and
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77). This claim was accordingly confirmed for six hundred and forty
acres by the first section of the act of May 24, 1828 (6 Stat., 382); and
by the second section of this act it was to be located under the direction
of the register and receiver in conformity with te legal subdivisions of
the public surveys, so far as practicable, including the improvements of
the claimant.

A number of these third-class claims for six hundred and forty acres
each, having been confirmed to actual settlers, all of whom were residing
upon the same legal subdivision, it became impossible to locate all of
them under the act of 1828; and, as no further provision had then been
male by Congress for such cases, this claim of Alrio, along with some
others, remains yet unlocated.

June 2, 1858, Congress passed an act (11 Stat., 2941, the third section
of which concludes as follows:

"That in all cases of confirmation by this act, or where any private
land claim has been confirmed by Congress, and the same, in whole or
in part, has not een located or satisfied, either for want ot a specific
location prior to such confirmation, or for any reason whatsoever, other
than a discovery of fraud in such claim subsequent to such confirma-
tion, it shall be the duty of the surveyor-general of the district in which
such claim was situated. upon satisfactory proof that such claim has
been so confirmed, and tat the same, in whole or in part, remains un-
satisfied, to issue to the claimant, or his legal representatives, a certifi-
cate of location for a quantity of land equal to that so confirmed and
unsatisfied; which certificate may be located upon any of the public
lands of the United States, subject to sale at a private entry at a price not
exceeding one dollar and twenty-five cents per acre, Provided, That
such location shall conform to legal divisions and subdivisions."

Under the provisions of this act the surveyor-general of Louisiana,
on the 2d of November, 1876, issued certificates of location in this and
other Rio Hondo claims, and transmitted the same to your office for au-
thentication. The Alrio certificates were numbered 321 A to 321 1, in-
clusive, for eighty acres each-six hundred and forty acres-and were
issued upon the application of Widow H. W. Reynolds, who asserted
title thereto through a chain of conveyances commencing back in 1837,
when it is alleged Alrio, through his attorney in fact, one William P.
Jones, sold and conveyed his claim, with warranty, to Caleb Richard-
son Parker and Charles Gustavus Oehmichen.

This scrip being prepared upon the old printed form was returned to
the surVeyor-general, February 26,1881, to be by him canceled; and by
the same letter your office decided 1st, That the claim in question had
never been located; and second, That the real owner thereof was enti-
tled to indemnity scrip under the said act of 1858. In accordance with
further instructions contained in this letter, the surveyor-general on the
9th of March, 1881, issued new certificates upon the engraved form;
endorsing them in favor of Mrs. Reynolds, numbering them as before,
and transmitted them for approval.
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It appears by the proces verbal transmitted with the surveyor-gen-
eral's letter of December ',i, 1882, that the succession of Lettrieus Alrio
was opened in the district court for the Eleventh Judicial District of
Louisiana, sitting as a court of probate in and for the parish of Natchi-
toches, on the 101h of August, 1882; that G. L. Trichel was appointed
administrator thereof; that the usual proceedings in such matters as
provided by the Civil Code of Louisiana were gone through with; and
that on the 14th of September, 1882, at a public sale of the effects of
this succession, the inchoate claim of Alrio was purchased for $40 by
A. E. Sompayrac, he being the last and highest bidder, etc., in whose
favor the sheriff on the 16th of September executed and delivered the
usual act of sale. Sompayrac thus became an applicant for the scrip
already issued, and accordingly on February 24, 1883, by his attorney
wrote your office, urging a decision as to whom the scrip belonged, and
calling attention to certain defects in the chain of title by and through
which Mrs. Reynolds claimed.

After considerable correspondence between Sompayrac and your
office relative to the ownership of the scrip in question, the case was
finally taken up, and on July 25, 1884, the decision was rendered from
which the appeal of Sompayrac, now here for consideration, was taken
(3 L. D., 44). This decision, after reciting a brief history of the case,
denied the right of both Mrs. Reynolds and Sompayrac to receive the
scrip theretofore issued. Mrs. Reynolds's application was denied, be-
cause from the evidence submitted it appeared that the power of at-
torney to Jones in 1837 had been executed by a female, Letrius Alrio,
and not by the old settler, Lettrieus Alrio, whose claim had been con-
firmed as aforesaid. It was further held in said decision that the pre-
sumptions of law favored the validity of said power of attorney; and
that for that reason, and also because of the departmental ruling in the
" Garrett" case (7 C. L. O., 55), in reference to succession sales in Louisi-
aua, the claim of Sompayrac could not be recognized. This decision
was understood to be final as to Sompayrac, but not as to Mrs. Rey-
nolds, and she has not appealed from it.

The appeal of Sompayrac now before me and the argument in sup-
port of it are based upon two propositions, viz:

" I. The judgment of the court of the eleventh judicial district for
the parish of Natchitoches, La., ordering a sale of the property of Let-'
trieus Alrio, deceased, (it being a probate court and one of original
general jurisdiction,) and the sale made in pursuance thereto, are bind-
ing upon the United States, unless impeached for fraud or annulled in
some of the modes provided by law.

" II. The Commissioner of the General Land Office having adjudged
that indemnity lands under the act of June 3, 1858, are due to Lettrieus
Alrio, or his legal representatives, it is his duty to deliver the same
to A. E. Sompayrac as such legal representative, by virtue of the judg-
ment and sale aforesaid, unless the right of Widow Henry W. Reynolds
is superior in law or in equity."



DECISIONS RELATING TO THE PUBLIC LANDS. 16r

These propositions will be considered in their order. And first as to
the conclusiveness and binding force of the judgment of the district
court of the parish of Natchitoches, in the matter of the succession of
ILettrieus Alrio.

The constitution of the United States provides that, " Full faith and
credit shall be given in each State to the public acts, records, and ju-
dicial proceedings of' every other State. And the Congress may by
general laws prescribe the manner in which such records may be
proved, and the effect thereof." (Art. IV, Sec. I). In execution of
this express power conferred by the constitution, Congress passed the act
of May 26, 1790 (1 Stat., 122), which provides in effect, That the judicial
records in one State shall be proved in the tribunals of another, by the
attestation of the clerk, under the seal of the court, with the certificate
of the judge that the attestation is in due form. 2. That such records
so authenticated shall have such faith and credit given to them in every
other court of the United States, as they have by law or usage in the
courts of the State from whence the said records were or shall be taken."?
In the construction of this act the Supreme Court of the United States
has laid down the rule, That where the State court which rendered the
judgment had jurisdiction, both of the cause and of the parties, such
judgment is binding and conclusive everywhere in the courts of the
United States, unless impeached for fraud. Thompson v. Whitman (18
Wall., 457), and cited cases. Upon principle, therefore, the same rule
as to the conclusiveness of judgments should obtain in the executive
departments of the United States as in the courts of the several States,
or of the United States.

There has been no suggestion of fraud either on the part of Sompay-
rac or of the court which rendered the judgment; hence our inquiry
must e restricted to the question of the jurisdiction of the district court
for Natchitoches parish, in the State of Louisiana. The general rule
in relation to this subject is: That where the court is one of general and
unlimited jurisdiction its jurisdiction of the causes tried therein is al-
ways presumed, unless the contrary be shown. Keipe's Lessee v. Ken-
nedy (5 Cranch, 173); Dred Scott v. Sandford (19 How., 401). In con-
sidering this question therefore, the constitution and powers of the
court, in which this judgment was rendered must be inspected, in order
that an intelligent conclusion may be arrived at.

As before stated, the proceedings in the matter of the Alrio succession
were had in August and September, 1882. They were therefore under
the State constitution of 1879.

Article 80 provides: "Thejudicial power shall be vested in a supreme
court, in courts of appeal, in district courts, and in justices of the peace.7'

Article 107. "The State shall be divided into not less than twenty,
nor more than thirty judicial districts, the parish of Orleans excepted. '

Article 108: . . . . . "The parishes of Natchitoches and Sa-
bine shall compose the eleventh district.

2278 DEC-11
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Article 109: "'District courts shall have original jurisdiction in all
civil matters when the amount in dispute shall exceed fifty dollars, ex-
clusive of interest. They shall have unlimited original jurisdiction in
all criminal, probate and succession matters, and when a succession is a
part! defendant."

Article 872, Louisiana Civil Code declares: "Succession signifies
also the estates, right and (barges which a person leaves after his
death, whether the property exceeds the charges or the charges exceed
the property, or whether he has only left charges without any prop-
erty. "

It is thus seen from he above quoted provisions of I ouisiana law
that the district court of the eleventh judicial district of Louisiana, sit-
ting as a court of probates in and for Natchitoches parish, has original
unlimited jurisdiction in probate and succession matters. Having as-
sumied and exercised jurisdiction in the Alrio succession, the law will
therefore presume that it did so rightfully. avingjurisdiction, it had
a right to decide all questions arising in the cause, and its judgment
not having been appealed from, and having not been annulled by di-
rect action, s binding and conclusive in the courts of the United
States, and also in its executive departments, unless want of jurisdic-
tion over the subject matter can be affirmatively shown. Harvey v. Tyler
(2 Wall., 328); Florentine . Burton (ib., 210); and Grignon v. Astor
(2 How., 319).

I pass to the second question raised by the appeal of Sompayrac.
It is conceded that the claim of Lettrieus Alrio has been confirmed,

that it is yet unlocated, and that certificates of location nder the act
of 1858 are due to his legal representative. It thus becomes necessary,
as a preliminary question, to determine which of the two applicants
herein, if either of them, is such representative. This question must
be determined by the laws of Louisiana. That is to say, the legal rep-
resentative of the onfirmee Lettrieus Alrio is he, who, nder the laws
of Louisiana, would be considered the owner of the claim. Sims v.
irvine (3 Dallas, 425, 457); Waring v. Jackson ( Peters, 570); Davis
v. Mason (ib., 503); Miles v. Caldwell (2 Wall., 35); and many other
reported cases.

Now, what are the laws of Louisiana, and what are the rules as ex-
pounded by her courts, which are applicable to this question ?

The record of the succession proceedings in the matter of this claim
represents "that Lettrieus Alrio died intestate in the parish of Natchi-
toches, about the year 1850." His succession was then legally open
and the place for disposing of his effects and settling up his estate was
Natchitoches parish. Civil Code of Louisiana, Arts. 934 and 935.

It has been shown above that the court, a copy of whose record is
here produced and relied upon, had "unlimited originaljurisdiction in all
criminal and probateand succession matters" in the parish of Natchitoches.
It is further shown by the record that the Alrio succession had never
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before been opened, either in the parish of Natchitoehes or Sabine; that
it was an ullclaime(l succession for over thirty years. and] that the heirs
were unknown and absent. This state of facts renders it what in the
State of Louisiana is termied "a vacant succession." Civil Code, Arts.

1095 and 1097.
The record further shows that the aforesaid administrator G. L.

Trichel, appointed by the court to manage this succession, complied
with the law as to notice, bond, oath, inventory, and appraisement of
effects, and final sale of the pioperty. Civil Code, Arts. 1114 and 1115.

Under Art. 1162, it is the uty of the court to sell the perishable
movable property, even before the appointmnent of a curator. Art. 1163

"The curator is bound, in ten days after his appointment, to demand

that all the remaining movable effects found in the succession intrusted

to his administration be sold."
If there are debts against the estate, it is the duty of the curator to

sell first the movables for their payment, if they be insufficient, he then
sells enough immovables to pay them. Arts. 1164 to 1168. But under
Arts. 1169 to 1189, he must, at the end of the year, convert all property

into money, and pay the net proeeds to the Treasurer of the State.
The provisions of the Civil Code of Louisiana, relativer to successions,

have been for many years essentially as they exist to day. And for

many years it has been considered a fnamental principle of law in

that State hat the purchaser of real estate at a succession sale is bound
to look to the jurisdiction of the court and its order directing the sale,
and if they are sufficient he is protected. This claim for scrip is in the
nature of an incorporeal hereditamnent and is therefore descendible as
realty. In the case of Lalaune's Heirs v. Moreau (13 La., 431), the heirs

brought an action of ejectment against the purchasers at a succession

sale of the real estate of their ancestor, relying upon several alleged
nullities in the proceedings by which the property was sold, and had
judgment in their favor below. The supreme court of Louisiana, on
appeal, reversed the judgment below, and held, citing numerous au-
thorities:

" Sales directed by the court of probates are judicial sales to all in'
tents and purposes, and the purchaser is protected by the decree order-
ing them. * * * A purchaser under a de(ree of the orl)hans court is
bound to look to the jurisdiction, but the truth of the record concerning
matters within that jurisdiction can not be disputed. The decree of the
court is to be received as conclusive evidence, not to be impeached from
within, and like all other acts of the higest judicial authority, im-
peachable only from without; and a judgment, decree, sentence, or
order, passed by a competent jurisdiction, which creates or changes a
title, or any interest in an estate, is not only final as to the parties
themselves, and all claiming under .hem, but furnishes conclusive evi-
dence to all mankind, that the right or interest belongs to the party to
whom the court adjudged it."

This doctrine was afterwards affirmed in Beale et al. v. Walden (11

Robinson, 67); again in McCullough v. Minor (2 La. An., 466); and in
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Wright v. Cummings (19 ib., 353), which was a suit to test the valid-
ity of the title to certain real estate, acquired at a succession sale under
the order of the court of probates, the court say:

"It will not be necessary to examine objections taken to the proceed-
ings prior to the (late of the order of sale. A purchaser at a probate
sale is ot required to look beyond thedecree recognizing its neessity."

See also Sizemore v. Wedge (20 id., 124) ; Wisdom v. Buckner (31
id., 52); and Thompson v. Tolmie (2 Pet., 157).

A careful examination of the decisions just cited leads to the conclu-
sion that in the courts of Louisiana the title of Sompayrac could not be
questioned, unless it should be shown affirmatively that the district
court in assuming to settle up the succession of Alrio was without juris-
diction as to the subject natter. As I have before shown, if'such is the
effect of this judgment in Louisiana, under the provisions of theUnited
States constitution, above quoted, and the said act of 1790, such would
be its effect in the United States courts and also in the executive de-
p.rtinents of the government. That is to say, at the said succession
sale in 1882 Sompayrac l)urchased the interest, right, and title to this
claim of which Alrio died seized, and none other. In other words, he
(Sompayrac) merely stands as the representative of Alrio and can claim
nothing more than Alrio could were he alive.

Mrs. Reynolds's claim herein, as before stated, has as an initial point
the alleged sale of this property by Ario in 1837. Basing her claim
as she does upon a private sale, it will be necessary for her to establish
it b satisfactory evidence. If so established, then the scrip in ques-
tion should be authenticated in her name; if not, then it should issue
to Sompayrac. As already stated, your office has not rendered a final
decision as to her claim. Questions relative to its validity are there-
fore not now before me for consideration, and no opinion is expressed
concerning them.

I am aware that the conclusion herein arrived at, in reference to dig-
nity of' succession sales in Louisiana is at variance with that expressed
by M1r. Secretary Schurz in the Garrett" case, (supra), which has since
been followed by this Department as a guide in such matters. But that
was merely an opinion upon a state of facts certified by the Commissioner
lo be correct; and that opinion overruled that of the Commissioner,
and also that of the U. S. District Attorney for Louisiana, who had in-
vestigated the subject thoroughly in the light of Louisiana law. (See
Land Office Report for 1880, p. 195.) The error in the " Garrett" case
consists in this that it requires the applicant for. scrip who claims
under a suecession sale to show to this Department all the facts that
he was required to show to the court which rendered a judgment in his
favor. In other words, it in reality gives no force and effect to such
judgment. This, as has been shown by the ecisions of the courts be-
fore referred to, is clearly erroneous, and should not be allowed to ob-
tain longer here. See also Comstock v. Crawford (3 Wall., 396).
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Said " Garrett" case and all other cases in so far as they conflict with
the views hereinbefore expressed are accordingly overruled.

The decision of your office upon the questions raised by the appeal
of Sompayrac is hereby reversed, and the case is remanded to you that
a final decision may be rendered by you in the matter of Mrs. Rey-
nolds' alleged title, and for such further proceedings as may then be
rendered necessary and proper i consonance with this decision.

SETTLERS O RESTORED RAILROAD LANDS.

CIRCULAR.*

Commnissioner Sparks to registers and receivers, April 30, 1886.

I have to call your attention to the following act of Congress:
AN ACT for the relief of certain settlers on restored railroad lands.

Beit enacted by the Senate and House of Representatives o the United States of Anerica in
Congress assembled, That all persons who shall have settled and made valnable and per-
manent improvements upon any ol-numbered section of land within any railroad with-
drawal in good faith and with the permission or license of the iailroad company for
whose benefit the same shall have been made, and with the expectation of purchasing
of sch company the land so settled upon, which land so settled upon and improved
may, for any caese, be restored to the public domain, and who, at te time of such
restoration, may not e entitled to enter and acquire title to such land under the
preedmption, homestead, or timber-cnltuire acts of the United States, shall be periitted
at any time within three months after sudh restoration, and under such rules and
regulations as the Commissioner of the General Land Office may prescribe, to pur-
chase not to exceed one hundred and sixty acres in extent of the same, by legal sub-
divisions, at the price of two ollars and fifty cents per acre, and to receive patents
therefor.

Approved Jan nary 13, 1881.

In accordance with the provisions of the foregoing act, you are in-
structed as follows:

1. The act applies to settlements upon odd-lumbered sections em-
braced within railroad withdrawals, whether such settlements and with-
drawals shall have been made before or after passage of the act.

2. In order to bring a purchaser within the provisions of the act, he
must have actually settled and made valuable improvements upon the
land.

3. The settlement and improvement must have been made before the
restoration of the land to the public domain.

4. Such settlement and improvement must have been made in good
faith and with the permission or license of the railroad company for
whose benefit the withdrawal was made, and with the expectation of
purchasing from said company the land so settled upon.

5. Only lands settled upon can be purchased under this act, and only
the actual settler at the date of restoration can be permitted to make

'Omitted from IV L. D.
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such purchase, and only land in withdrawn and restored odd-numbered
sections, can be so purchased.

6. The act has no application to persons, who, without actual settle-
ment, inay have i)rovedl the landl, nor to those, who, without actual
settlement and improvement, may have purchased the land of the rail-
road company.

7. Only those persons are authorized to purchase under this act who
are not entitled to enter the land under the preemption, homestead, or
timber-culture laws of the United States. When the land is subject to
entry nuder any one of these laws, and the settler is qualified to make
such entry, lie is authorized to proceed under the law applicable to the
case. He can have the benefit of this act only when he is excludeil from
the benefit of the general lpreeml)tion, homestead, or timber-culture laws.
But, for example, if the land is not snluject to tilber-culture entry, and
the party has exhausted his right to niakea homestead or a preemption
entry, or is ineligible to such rights, lie is allowed to purchase the land
un(ler this act. f lie is qualified to make either a homestead, p)reemp-
tion, or timber culture entry, and the lalild is subject to the entry he is
qualified to make, then he is not allowed to make an entry under this
act.

8. Claimants desiring to purchase unler this act must make applica-
tion in writing at the proper district land office within thiee months
from the (late of restoration as fixed by public notice; or, where lands
have already been restored, within three months front the (late of the
receipt of these instructions at the local land office; and no final entry
under the preeniption or homestead laws will be allowed upon such lands

until after the expiration of sail three mouths.
9. Entries under this act are restricted to one hundred and sixty

acres each by legal subdivisions, anda can include no lapel not embraced
within the tract actna 'ly settled upon and imlproved]. The ti act, to the

extent of one hundired and sixty acres, which was inten(led to be pur-

chased of the railroad company, is the tract authorized to be purchased
of the United States under the act, and other subdivisions of sections
not included within such tract can Lot be taken to make up the quan-
tity of one hundred and sixty acres when a less quantity was embraced
within the limits of the land originally settled upon with the permission
or license of the railroad company.

10. Every person applying to make entry under this act must make
anl subscribe the followin- atlidavit.

I, , of , claiming the right to enter the -of section -, town-
sbip-, range -, under the provisions of the act of Congress approved January
13, 18i, entitled "An Act for the relief of certain settlers ou restored railroad lands,"
do solemnly-- that I was an actual settler on sail tract at the time of the restora-
tion thereof to the pullic donmin of the United States, to wit, on the day of ,
18-. That prior to said time I had inade valuable and permanent improvements on
the land; tbat my settlement was made in good faith and with the permission or
license of ihe - railroad company, and with the expectation of purchasing said
land froin said company; and that I am not entitled to enter, and acquire title to,
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said land under the preemption, homestead, or timber clture laws of the United
States, for the reason that -, and that my improvements on said land at the date
of the restoration thereof to the public domain consisted of-.

Sworn to and subscribed before me this - day of-, 188-.

I 1. The foregoing affidavit may be made before the register and re-
ceiver, or any officer authorized to administer oaths in the conunty in
which the lands are situated. It must be supported by satisfaetory
evidence that the settlement was made with the permission or license of
the railroad com pany, and with the expectation of purchasing the land
from said company. The testimony of two competent witnesses will be
required, showing that applicant's settlement was made prior to the
restoration of the land, and stating the value and extent of his or her
improvements.

12. The price of all lands purchased under this act is fixed at $2.50
per acre. The price of all other lands within restoration limits, whether
in odd or even-numbered sections, will be $1.25 per acre, unless other-
wise specially provided by law.

Approved:
L. Q. C. LAMAR,

Secretary.

DESERT LAND ENTRY-ASSIGYMENT.

HENRY W. Fuss.

Assignments of desert land entries made while the rule allowing the same was in force
will be recognized, but not more than six hundred and forty acres may be thus
acquired, and on final proof patent will issue in the name of the original entry-
man.

Secretary Lamar to Commissioner Sparks, September 24, 1886.

I have considered the appeal of Henry W. Fuss from your office de-
cision of July 2, 1884, declining to acept final proof made by him
upon desert land entries, Nos. 10 and 15, Carson City, Nevada, and
holding the same for cancellation.

Briefly the facts relative to these entries are as follows:
The first mentioned (No. 10) was made April 18, 1877, by Henry G.

Wingate, upon the W. j of Sec. 12, T. 26 N., R. 31 E.
The other (No. 15) was made April 23, 1877, by John El. Thies, upon

the E. j of the same section, the two entries aggregating six hundred
and forty acres.

Both the entrymen named made assignment of their claims, Wingate,
under (late of July 1, 1878, to Fuss directly, and Thies, under date
April 8,1878, to one Philip Steigelman, who subsequently, to wit, May
9, 1878, deeded to Fuss, the appellant.
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On the 30th of March, 1880, Fuss, as assignee, made final proof on
both entries, which proof was accepted by the register and receivers
whereupon Fuss made full payment for the land and received final cer-
tificate, setting forth that he was entitled to receive patents for the en-
tire six hundred and forty acres.

Your office declined to accept the final proof and issue patent thereon,
citing as authority for said action a departmental decision rendered
April 15, 1880, in the case of S. W. Downey (7 . L. O., 26), in which
it was held that desert land claims are not assignable under existing
law.

Subsequently, to wit, December 1 1884, my predecessor, Secretary
Teller, in the case of David B. Dole (3 L. D., 214,) while adhering to
and reasserting the general rule laid down in the Downey case, (supra,)
restricted it so as to confine its operation to cases of assignment made
subsequently to the rendition of said decision-April 15, 1880,-thus
recognizing as valid all assignments made prior to said date; provid-
ing, however, that as title to no more than six hundred and forty acres
can vest in any one person under the law, so not more than that quan-
tity can be acquired by one person under an assignment, and further
that when final proof is made by assignee he patent will issue in the
,name of the original entryman, and not in the name of the assignee.

1 concur fully in the modification made as above indicated to the gen-
eral rule, prohibiting assignments of desert land claims. It is most
certainly equitable and just, and is, I think, founded in law and good
practice, as will more fully appear from the following facts:

The desert land act (19 Stat., 377,) was approved Mfarch 3, 1877.
On the 12th of the same month, your office issued circular instruc-

tions (4 C. L. .. 23), requiring local officers, after proof of the desert
character of the land, the filing of the proper declaration, and the pay-
ment of a certain sum of money, to issue a certificate to the declarant,
stating, among other things, that if within three years therefrom said
declarant, "or his assignee or legal representatives," should reclaim the
land as required by the act. and pay an additional sum of money, "he
or they 1' should be entitled to a patent for the land.

They also provided that "t any time within three years after the
date of filing the declaration and the issue of certificate, the proper party
may make satisfactory proof of having conducted water upon the land
applied for." Thus, wit lhin a few days after the passage of the desert
land act, your office recognized the right of assignment under said act,
and by formal announcement made provision for those cases in which
it should be found that assignment had been made.

The practice thus initiated stood without interruption until April 15,
1880, the date of the decision by the Department in the Downey case
(eupra).

An examination of the act itself developes nothing which in terms
either authorizes or prohibits assignments.
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Although it is silent on this question, I think a reasonable construc-
tion of the act as a whole, its purpose and intent being eonsidered, war-
rants the rule against assignment; but eing a matter of construction,
or more correctly speaking of administrative policy, and a question
which has been involved in some doubt, as would appear from the fact
that the rule has been chaiiged, the regulation of your office which rec-
ognized the ight of assignment had, until revoked or overruled, the
force and effect of law, so that rights acquired and valid thereunder
should be protected. Minor v. Marriott, (2 L. D., 709); Robb's Lessee
v. Irwin (15 Ohio, 703); Ohio Life and Trust Co. v. Debolt (16th low.,
432); Gelpeke v. City of Dubuque (1 Wall., 206). It was so revoked
and a different rule, growing out of a change of interpretation, was
established April 15, 1880. Prior to that time the assignees had not
only been recognized, but, by the regulations and blank forms issued
by your office thereunder, had, in effect, been invited to become such.
Assignments of desert land claims to any one assignee, embracing in
the aggregate no more than six hundred and forty acres, regularly made
prior to that date, should therefore be recognized, and the proof of as-
signees, when satisfactory in other respects, should be accepted to the
extent indicated, patent to issue in the name of the original entryman.

As stated in the opening recital of the facts in this case, appellant
came into possession of the lands in question by assignment duly made
in 1878. The certificate of original entry, given by the register and re-
ceiver, on the back of which the assignment in each case was made,
contains a clause providing for the recognition of an assignee. The
cases presented by this appeal,'falling within the exception to the rule
now i force prohibiting assignments, your office decision is reversed.

As the question of validity of assignment is the only one before me
on appeal, I do not pass ullon the merits of the case as to the sufficiency
of the proof submitted, but leave that for adjudication by your office iu
due course of business. It was accepted by the local officers, who issued
final certificate and took appellant's money nearly five and a half years
ago.

PRACTICE-A PPE4 L-NOTICE.

AUGUST BERGER.

Notice of appeal and specification of errors must be served upon the opposite party,
and in the absence of such service the appeal will be dismissed.

Acting Secretary ]Jluldrow to Comm isioner Sparks, September 25, 1886.

On June 8, 1885, your office held the timber culture entry of August
Berger, for the NW. I of NE. I of Sec. 26, T. 103 N., R. 25 W., Worth-
ington, Minnesota, for cancellation, on the ground that said tract had
passed to the State under the swamp grant.
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From this action of your office Berger appealed, but as notice of appeal
and specification of errors was not served on the State as required by
Rule 93 of Practice, you held the appeal defective, and acting under
Rule 82 allowed the entryman fifteen days within which to cure the de-
fect. On report from the local office that Berger had failed to amend
his appeal, after due notice of such requirement, you. transmit for my
action the said appeal of Berger as originally filed by him.

The appeal is fatally defective under ule 93, and is therefore dis-
missed.

CANCELLATION OF ENTRY-RIGHT OF TRANSFEREE.

UNITED STATES V. (3OPELAND ET AL.

As the special agents' report, on which the order of cancellation was based, isclosed
a transfer of the land afterthe issuance of final certificate, such transfereeshoild
have been notified of said order.

Acting Secretary Muldrow to Commissioner Sparks, September 25, 1886.

I have considered the case of the United States v. Florence L. Cope-
land and John Waldock, transferee. involving Osage cash entry No.
1007 of the N. of the SE. , the NE. of the SW. , and the SE. of
the NW. i of Sec. 28, T. 27 S., R. 12 W., made March 31, 1883, at the
Larned land office, State of Kansas.

On August 31, 1R83, your office canceled said entry upon the report
of a special agent of your office, and allowed the claimant sixty days
within which to show cause why said entry should be re-instated. No
application for re instatement of said entry was filed by liss Copeland.

On November 21,1884, the district land officers rejected the pre-
emption declaratory statement of Ransom S. Bowers for said tracts,
and on appeal your office. on January 3, 1885, held that as Miss Cope-
land has failed to show canse why her said entry should ere-instated,
although duly notified of the decision of your office canceling the same,
the land in question became subject to entry by the first legal appli-
cant, and the loeal land officers were directed to receive Bowers's filing
as of the date when presented.

On June 30, 1885, your office returned the application for a writ of
certiorari, and an appeal from said decision of Juiie 2d, filed by the at-
torneys of said Waldock, upon the ground that the appellant was not
a proper party in the ease, and had no standing in his own right.

On July 20, 1885 (4 L. D.. 31), this Department considered the appli-
cation for certification and the affidavits submitted in support thereof
by the attorneys of said Waldock, and directed your office to certify to
the Department all of the papers in said case, and to suspend all action
relative to the filing of said Bowers, or the allowance of proof by him,
and in the event that he has been allowed to make entry of said land,
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the same should be suspended until further advised by this Depart-

ment.
lt appears from the report of said special agent that Miss Copeland

admitted under oath that she never complied with the requirements

of the law as to residence and settlement; that she entered said tract

under a contract with said Waldock, and had conveyed said land to him

by warranty deed, dated April 7, 1883, and that she and the witnesses

to the final proof were not sworn by the clerk of the court before whom

the proof was made.
Waldock has filed several affidavits denying the truth of these alle-

gations, and insists that he can show that the entryman has complied

with the law in good faith, and that Miss Copeland has been induced to

make the said admissions by malicious persons, to deprive the trans-

feree of said land, upon which he has placed valuable improvements.

It is quite evident that said entry should not have been canceled

upon said agent's report. The Le Cocq cases (2 L. D. 784); George T.

Burns k4 L. D., 62); William Johnson (ibid., 397).

There can be no question that under the decisions of the supreme

court of the United States and the rulings of this Department, when

the entryman has fully complied with the requirements of the law and

received the certificates of entry, he can dispose of the land covered by

his entry. Myers v. Croft (13 Wall., 291); C. P. Cogswell (3 L. D., 23).

And when the eutryman has sold the land covered by his entry and

the entry is attacked for fraud or illegality, the entryman and his trans-

feree are entitled to a hearing before the proper tribunal to defend, and

the burden of proof is upon the party attacking the entry. John C.

Featherspil (4 L. D., 570); Henry C. Putnam (5 L. D., 22).

In the case at bar the special agent's report discloses the fact that

Miss Copeland had sold and conveyed her interest in said land, and the

deed for the same was of record and constructive notice to everybody.

Waldock was entitled to notice of the decision canceling said entry.

The statements of witnesses, who, after having disposed of the land

covered by their entries, deny the truth of their former sworn state-

mets are not entitled to much weight, and should be carefully consid-

ered. The affldavits presented appear to be sufficient to warrant an in-

vestigation of the allegations contained therein, and you will accord-

ingly direct the local land officers to order a hearing, under the rules of

practice, to determine the validity of said entry and the good faith of

all parties in interest. It is suggested that a special agent of your

office be present, if practicable, to represent the Jnited States. Bow-

ers's filing! and proof will remain suspended to await the result of the

investigation. Upon the receipt of the testimony and the opinion of

the district land officers thereon, you will re-adjudicate the case.
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ADJOINING A RM ENTRY-ACT OF MAY 14, 183O.

HALL . DEARTH.
The right to make an adjoining farm entry is not enlarged or mollified by section 3

of the act of May 14, 1880.
The general requirements of the homestead law as to residence are not waived by the

provisions of said section, though credit is given therein for residence prior to
entry.

Secretary Lamar to Commissioner Sparks, September 27, 1886.
I have considered the appeal of M. W. Hall from your office decision

of February 23, 1s84, rejecting his application to make adjoining farm
entry of lots 1 and 2 of Sec. 12, T. 1 S., R. 2 W., M. D. M., San Francisco,
California.

It appears that Jacob Dearth made soldier's additional homestead
entry for the tract July 30, 1878, on which final certificate, No. 1846,
issued.

June 27,1883, Hall, the appellant, made his application to enter the
tract as an adjoining farm homestead. Accompanying his application
was his sworn statement that he owned and resided upon an original
farm, containing 102.96 acres, which comprised a part of the San Ramon
rancho, and that he had resided upon said original farm since July, 1871,
and had used the land applied for in connection therewith. His appli-
cation was refused by the local office, for the reason that the tract cov-
ered thereby had been finally entered by Dearth as an additional home-
stead. On appeal from that decision Hall clained that he was protected
by section 3 of the act of May 14,1880, and had the superior right to the
tract by virtue of his settlement in 1871. The settlement claimed was
the cultivation of the tract while he resided on his original farm.

Your office, in accordance with its previous practice, ruled that the
right of a claimant to an adjoining farm does not relate back to the
date of settlement on the original farm, under the act of May 14, 18802
and therefore approved the rejection of Hall's claim. I concur in that
ruling.

The last clause of section 2289 of the Revised Statutes relating to
homestead rights provides that-

"Every person owning and residing on land may, un der the provis-ions of this section, eter other land lying contiguous to his land, which
shall not, with the land so already owned and occupied, exceed in theaggregate one hundred and sixty acres."

Under this provision appellant would probably have had a good claim
had the laud applied for not been covered by an entry at the date of
his application.

I do not regard the act of May, 1880, as at all applicable to adjoining
farm entries or claims. Section three of that act provides that-

" Any settler who has settled, or who shall hereafter settle, on anyof the public lands of the United States, whether surveyed or unsur-veyed, with the intention of claiming the same under the homestead
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laws, shall be allowed the same time to file his homestead application
and perfect his original entry in the United States land office as is now
allowed to settlers under the pre-emuption laws to put their claims on
record, and his ight shall relate back to the date of settlement the
same as if he settled under the pre emption laws."

The manifest purpose of Congress in enacting the law last above
quoted was to protect settlers who had gone upon public land with the
intention of establishing a home thereon, and who in pursuance of that
object had established a residence and made valuable irnprovements,
but who, because the land had not been surveyed, or for any other
reason, hd been prevented from making homestead entry prior to such
settlement. a

The general homestead law requires of an applicant seeking to enter
thereunder that he make affidavit that his entry is made for the purpose
of actual settlement and cultivation ; and when he comes to make final
proof he must showit a residence of five years, except when credit is given
for military service.

It is not in ray judgment intended by the act of May, 1880, to waive
any of the requirements of the homestead law as to residence, but only
to give credit for residence prior to entry. Appellant's residence was
not upon the tract in question, but was upon an adjoining tract, which
he owned. His allegation that although living upon his original farm
he, by virtue of cultivation and improvement of the tract in dispute
prior to his application to enter the same, acquired a preferred right
thereto as a homestead settler, is therefore without foundation in the
law invoked.

His claim must consequently rest upon the provision of law contained
in Section 2289 of the Revised Statutes already quoted, and unless sus-
tained thereby must fall. But that provision has reference to unap-
propriated public lands, while the facts show that this tract had been
entered and final certificate had issued before Hall offered his applica-
tion to enter.

Your office decision rejecting said application is affirmed.

TIMBER CULTURE-ONE ENTRY IN A SECTION.

TURI 0. SIMLE.

Though two timber culture entries cannot be made in the same section the second
entry herein is held intact, it having been made subsequent to the allowance of
a cash entry covering the land included within the timber culture entry first of
record.

Secretary Lamar to Commissioner Sparks, September 277 1886.

I have considered the appeal of Turi 0. Simle from the decision of
your office, dated April 21, 1885, holding for cancellation his timber
culture entry, No. 4442, of the N. of the SE. of Sec. 12, T. 151 N., R.
58 W., made October 14, 1884, at the Grand Forks land office, Dakota
Territory.
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Said entry was held for cancellation becanse of the prior timber cul-

ture entry No. 3421 of the NW. j of said Sec. 12, made January 17,
1884, at the same office, by Thomas Ulven.

The record shows that Mary Hanson filed her pre-emption declaratory

statement No. 7554 or the NW. I of said section on January 30, 1884,

alleging settlement thereon November 22, 1883. On August 11, 1884,

after dlue notice, in which said Ulven was specially cited to show cause

why her entry should not e allowed, Miss Hanson offered her final

proof and payment, which was accepted by the district land officers,
and cash certificate 10,462 was issued for said tract.

It is isisted by the appellant that the settlement and filing of Miss
Hanson, having been ma(le prior to the entry of Ulven, and her final
proof and payment having been received and cash entry allowed, prior
to theentry of Sinfle, the entry of Ulven was in effect canceled, and there

was no obstacle to the allowance of Simle's entry.
It is quite evident that a timber culture entry segregates the land

covered thereby so long as it remains uncanceled, and that two timber-

culture entries cannot be allowed of record at the same time within the
same section. (20 Stat., 113).

It is clear that Ulven's entry was made subject to the right of Miss
Hanson, and if she failed to make final proof within the time prescribed

by law, the timber culture entryman would be permitted to show com-

pliance with the law. Lney v. Darnell (2 L. D., 593).
But Ulven failed to respond when cited by Miss Hanson, upon making

her final proof, and the cash entry was allowed prior to the timber cult-

ure entry of Simle. If Miss Ranson's entry is confirmed, then it is
quite sure that Ulven's entry must be canceled, and in that event there
does not seem so be any good reason why Simle's entry should not re-

main intact. See Richard Griffiths (2 L. D., 256); Shurtleff v. Kelley

et al. (4 L. D., 448).
The decision of your office is therefore modified, and you will cause

the entry palpers of Miss Hanson to be examined in due course of busi-

ness, and, if there is no valid objection to the same, her entry will be ap-

proved. Ulven's said entry will be canceled and Simle's said entry will

remain intact.

BEAINI LVG ON SPECIAL AGgNTS' BEPOBT-RES JUDICATA.

ROBERT HALL ET AL.

The issuance of final certificate on the direction of the Commissioner of the General

Land Office will not preclude his successor from ordering a hearing as to the

mueriLs of the Claim while it is yet pending in his office.

Secretary Lamar to Commissioner Sparks, Septeml)er 27, 1886.

I have before me an application for certiorari in the matter of pro-

ceedings had in the pre-emption entries of Robert Hall, Thaddeus Ellis
and Frederick A. MeFarlin, of certain lands in sections 11 and 14, T.
130 N., R. 62 W., Fargo, Dakota.
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From the application and exhibits furnished therewith, it appears
that these entries are based on filings made in March and April 1883.
That when final poo' was offered action thereon was suspended on
account of an adverse repoit of a special agent to the effect that the
pre-emption claims were made in the interest of other parties, but that
after some delay during which time no further evidence was secured
against the validity of said claims your predecessor directed the local
office to accept the final proof and issue certificates thereon, and that
such action was accordingly had in October 1884.

Thereafter and while said entries were pending in your office, a see-
ond report of said special agent was submitted to the same eff; ct as
before, whereupon your office, by letters of March 12th and 15th, 1886,
held said entries for cancellation and gave the claimants sixty days
within which to show cause why the entries should be sustained.

May 22, 1886, appeals were filed in said eases, bt your office by its
decision of July 14, 1886, refused to allow the appeals, and ordered
hearings instead, grounding such action oil the departmental letter of
July 6, 1886 (5 L. D., 149) wherein it was said that "in all cases coming
to your office hereafter where entries have been held for cancellation on
agents' reports, and the parties notified that they will be allowed the
right of appeal, you are directed to order hearings iii compliance with
the amended circular, instead of transmitting the cases on appeal to
the Department." See circular of July 31, 1885 (4 L. D., 503), and
amendment thereto of May 24, 1886 (ib., 545).

This application was then filed on behalf of the entrymen and certain
others alleging an interest in the matters involved as asignees, it being
urged in sUppolt thereof that (1) under Rule 81 of Practice the appel-
lants were entitled to be heard as such when the appeals were filed;.
(2) that these cases were not properly included within the terms of the
order of July 6, 1886; (3) that said order of July 6th is retrospective
and unjust in depriving parties of rights involved in issues then pend-
ing and ready for final action; and (4) it is also urged that your decis-
ion should be reviewed, as the appeal therefrom raised the point that
the cases were resjudicata by virtue of the action of your predecessor
in directing the aceptance of final proof.

The three points of exception first alleged are fully met when it is ob-
served that the appeal which was refused was from an order to " show
cause why the entries should be sustained." In other words, an op-
portunity was thereby granted to have all matters pertaining to the
validity of said entries fully tested before the proper tribunal, and if
said cases were properly pending in your office for its action, the order
for such investigation was within your discretion, subject only to review
under application for certiorari. But it is said that the cases were
resjudicata on all issues raised by the said reports of the special agent.
This position however is not well taken. The cases were before your
office for action on the final proof which your predecessor had directed
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the local office to receive, but patent had not yet issued on such final
proof, and while thus under consideration, the jurisdiction of your office
to institute inquiryinto the nature of the claim was undoubted, and the
manner of its exercise deprived no one of his rights, or opportunity to
be fairly heard.

The application is therefore denied.

PRE-EMPTIOV CONTEST-FIAL PROOF

BAILEY v. TOWNSEND.

A contest against a pre-emption claim should not be permitted before offer to make
final proof therefor.

Final proof should not be submitted during the pendency of a contest, though the
same was prematurely allowed.

Secretary Lamar to Commissioner Sparkfs, September 27, 1886.

I have considered the case of Charles A. Bailey v. Winfield P. Town
send, as presented by the appeal of the latter from the decision of your
office, dated June 4, 1885, rejecting his final proof for Lots 3, 4, and 5,
and the SE. of the NW. of Sec. 6, T. 30 N., R. 22 W., Valentine
land district, Nebraska.

The record shows that on November 28, 1883, Bailey filed his soldier's
homestead declaratory statement for said land, and on April 22, 1884,
made homestead entry No. 1344 of the same.

On February 8, 1884, Townsend filed his pre-emption declaratory
statement No. 770 for said tracts, alleging settlement thereon October
31, 1883. On May 19, 1884, Bailey filed his affidavit of contest against
said filing, alleging that Townsend commenced settlement and improve-
ment upon said land on or about June 1, 1883; that he did not make
said settlement in good faith, but for the purpose of speculation, and
that lie failed to file his pre-emption declaratory statement until after
the expiration of three months from his date of settlement, and until
after the filing of the soldier's homestead declaratory statement by said
Bailey.

Notice issued charging Townsend with "abandoning his pre-emption
filing and failing to file in time," and July 1st was fixed for the hearing
of the case.

On May 20,1884, Townsend gave due notice of his intention to make
final proof before the county judge of Brown County, in said State, on
July 2d ensuing. Bailey was not specially cited in said notice, and did
not appear at the time said proof was made, but filed his protest against
the same, alleging substantially the same reasons as those contained in
his contest affidavit. The register made the following indorsement
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upon the final proof: "This tract being under contest, approval is with-
held till contest is decided." Townsend did not appear at said contest,
alleging as a reason that he could not make his final proof at one place
and attend the contest at another place a considerable distance away.
At the hearing counsel for Townsend filed a plea denying that he had
abandoned his pre-emption filing, or failed to file in time; and also
alleging that the notice does not show that contestant is an adverse
claimant. After the hearing had commenced, counsel for Townsend
made a motion to dismiss said contest, which motion was overruled by
the district land officers.

Upon the testimony submitted the register and receiver rendered
their joint opinion that Townsend failed to file his declaratory state-
ment within the time required by law; that the evidence fails to show
the good faith of Townsend, and that his filing should be canceled.
On appeal your office, without passing specially upon the alleged irreg-
ularities in the record, affirmed the decision of the local land officers.

It isclearthatsaid contest was commenced prematurely. Bailey should
have waited until Townsend gave notice of his intention to make his
final proof. Nichols v. Benoit (2 L. D. 583); Percival v. Doheney (4 L.
D., 134). Although the contest was prematurely commenced, yet, hav-
ing been allowed and the (lay set for hearing, Townsend should not
have been permitted to make his final proof until said contest had been
determined. troud v. De Wolf (4 L. D., 394).

The published notice failed to cite Townsend to appear, and the notice
of contest failed to charge any bad faith on the part of Townsend.
Townsend was only called upon to answer the charge of abandonment
and a failure to file in time, and his counsel strenuously objected to the
evidence outside of the charges contained in the contest notice. It has
been held by this Department that the evidence must follow the charges
as laid in the notice. Shinnes v. Bates (4 L. D., 424). Townsend offered
affidavits tending to show that he sent his declaratory statement to the
local land office and the same was received prior to the expiration of the
three mouths from the date of his alleged settlement.

While these affidavits could not properly be considered by the local
land officers as evidence, yet, in view of the many irregularities and
errors as shown in the record, I am of the opinion that the final proof
of Townsend should be rejected, the contest of Bailey should be dis-
missed without prejudice, and Townsend should be permitted to make
new proof after giving due notice, citing Bailey specially. (See instruc-
tions, November 25, 18S4, 3 L. D., 196.)

The decision of your office is modified aceirdingly.
2278 DEC-12
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FJNAJL PROOF-CROSS-EXAMN1VATION OF WITNESSES.

CIRCULAR.

Commissioner Sparks to registers and receivers, September 23, 1886.

Your attention is called to the circular of December 15, 1885 (4 L. D.,
297), regarding cross-examination of claimants and witnesses in final
proofs. Claimants and witnesses must be cross-exainined in all cases
of final proof; and you are istructed to reject all proofs not accom-
panied with the required cross-examination.

The paper containing the record of' the cross-examination for trans-
mission to this office must show that the statements therein have been
sworn to and subscribed by the witnesses, by their signatures appearing
thereon, and the jurats of the officers administering the oaths, the same
as in the formal proofs made on the regular printed blanks.

Approved:
L. Q. C. LAMAR,

Secretary.

BOUNTYLAND WARRANTS.

CIRCULAR.

Washington, D. C., September 24, 1886.
To whom it may concern:

The practice of examining and certifying military bounty land war-
rants. in advance of offer to locate, as free from objections on the records,.
and the assignments thereof as sufficient in form, is hereby discontinued..
There is no such duty imposed on the Commissioner by law, but it is
a matter entirely within his discretion, (Secretary Thompson's decision
of August 9, 1858, Lester, vol. 1, p. 619), and he finds that time cannot
be spared from imperative duties for this gratuitous business. In
future, he will pass upon the status of bounty land warrants, and the
assignments thereof, as he does upon other official matters, not in
advance, but when they come regularly before him for action, in dispos-
ing of warrant locations reported by the district land officers, or appeals.
by interested parties from decisions of the same officers, refusing to per-
mit locations.

Warrants now on tile, or any that may hereafter be filed. for certifica-
tion, will be returned to the parties forwarding them, with information
of the foregoing action.

WM. A. J. SPARKS,
Commissioner.

Approved:
L. Q. C. LAMAR,

Secretary.
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COMMUTED HOMESTEAD ETRY-RESIDENCE.

WILLIAM M. PENROSE.

To acquire residence under the homestead law the former residence must be aban-
doned, and sch change can be effected only by the concurrent act and intention
of the settler.

Secretary Lamar to Commissioner Sparks, September 28, 1886.

On August 27, 188.3, William A. Penrose made homestead entry for
the SW. of Sec. 4, T. 117 N., R. 68 W., Huron, Dakota, and on June
10, 1884, commuted the same to cash entry. His proof shows that for
many years prior to making entry he resided in Illinois; that his family
consists of his wife and two children; that he left his family in Illinois-
his wife being employed in "keeping boarders"-went to Dakota, made
entry, built a house eight by twelve feet, dug a well, and broke eight acres
of laud; that he " resided " on the tract from March 12, 1883, to Septem.
ber 13th following; that he then returned to Illinois, where he remained
during the winter; that he again went to Dakota in March, 1884, visi-
ted the land for a short time, sowed five acres in oats, went away and
returned in June, when he made final proof and paid for tho land. As
shown by supplemental affidavits required by your office, he then re-
turned to Illinois, where he is now living with his family, and professes
no intention of returning to his claim. He alleges that poverty pre-
vented him from bringing his family to the land, and contends that his
"residence" as above described was a full compliance with the law in
that particular. Your office held for cancellation his cash entry, and
allowed the homestead entry to stand subject to proof of compliance
with law. On a careful examination of the case I am satisfied that as
a matter of fact, his poverty did not prevent his compliance with the
law. That defense is inconsistent with the facts in the case. His claim
that he has complied with the law is untenable. To acquire residence
on a tract of land under the homestead law the former residence must
be abandoned. Such change can be effected only when the act of the
settler and his intention to make such change unite. In the present
case the alleged residence of claimant is wanting in both essential
particulars. His residence was never changed from Illinois and I find
as a fact that he never had an intention of changing it. The fact that
his family remained during all this time at their home in Illinois is con-
clusive of that question, under the circumstances of this case. Finally
I am of opinion that claimant has attempted to acquire title to a por-
tion of the public lands, without compliance with law. His entries
will therefore be canceled. Said decision is accordingly modified.
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HOMESTEAD-TO WNISITE SEI TLEMENT.

MATTHIESSEN & WARD V. VILLIAMIS. (On Review.)

An iformal townsite settlenient prior to survey, and subsequently abandoned, does
not reserve the laud from homestead entry.

Secretary Lanar to Commissioner ,Sparks, September 28, 1SS6.

On the l7th of July, 1884, my immediate predecessor endered a
decision affirting that of your office, dated February st preceding, in
the case of Franz 0. Matthiessen and Lebbeus 3. Ward v. Joseph T.
Williams, involving the NE. J of NW. j, NW.-' of NE.1,and S.J of NE.A,
Sec. 33, T. 8 N., RI. 5Q E., Eureka, Nevada. (10 (. L. 0., 356, and 3 L.
D., 282). This case relates to the contest of Williams's homestead en-
try No. 69 of the land above described; and the material facts therein
so far as necessary for the purpose of this review are as follows: 'Will-
iams made his homestead entry December 2, 1875, and submitted his
final proof October 24, 1882, at which last date contest was initiated
against him by one Richard Gluyas. as attorney in fact for Matthiessen

and Ward, who claimed certain rights and interests in the property in
controversy, more particularly described hereafter. Four grounds were
set up as reasons why the entry of Williams should be -canceled.

First, That Williants had, contrary to law, conve. ed, or agreed to

convey a portion of the land to one M. M. Donahue.
Second, That he bad conveyed, or agreed to convey, a portion of said

land to one Lafayette Joslyn.
Third, That the land was not, on December 2, 1875, when Williams

made his entry, subject to such entry, by reason of the fact that on that
day the land was within the limits of and formed the site of a town.

Fourth, That said land was, on December 2, 1S75, actually settled

and occupied for the puposes of trade and business, and therefore not
subject to entry under the homestead law.

These contestants and Joslyn also had previously applied to purchase
the land under the second section of the act of June 15, 1880.

Hearing was had, testimony taken, and the judgment of the local
office, of your office, and also of this Department was adverse to the

contestants upon all the points raised in the contest, the said applica-
tions to purchase under the act of June 15, 1880, were likewise denied,

and the land was awarded to Williams under his homestead entry by
my predecessor's said decision of July 17, 1884.

A motion for review and reconsideration having been filed by the
contestants, my predecessor, on December 6, 1884, rendered a decision
in the words following, to wit-

"I have before me a motion for the review of my decision in the case
of Matthiessen and Ward v. Williams, and for a rehearing on allega-
tions of fraud in respect of Williams's entry.

"The motion for review I for the present do not discuss. The motion
for rehearing is based on alleged newly discovered evidence, which con-
testee contends is not newly discovered and hence, not ground for a re-
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hearing. In the view I take of the case it is immaterial whether or not
said evidence is newly discovered. The issue is not on the superior right
of the parties to the land, but solely on Williams's alleged fraudulent
attempt to acquire it; the question is between him and the Government,
and at whatever time a prima facie case of fraud is presented the Land
Department is in duty bonud to consider it.

I this case I am of Opinion that a hearing should be had for the
purpose of fully inquiring into all the questions raised by the record
relative to the tract or land involved, and you will so order."

A subsequent order of the Secretary to your office, dated February 5,
1885, is as follows:

"In the matter of the contest of Messrs. Matthiessen and Ward v.
Joseph T. Williams ... a question having arisen as to two points, I
hereby add to said order the following par igraph explanatory of them.

"As said earing is required chiefly for the purpose of further en-
lightening this Department on the issues raised, and is to be held
pending a motion for review already insle. you are advised that no
further decision by your office or the local office is contemplated and
that the new evidence, together with the former record, is to be for-
warded promptly through your office to this Department. Depositions
which have heretofore been regularly put in evidence are of course not
required to be re-offered, and ex parte affidavits which have been filed
in the case will not be considered, unless the facts therein alleged are
regularly put in evidence."

Pursuant to these orders a rehearing was had, and a great amount of
testimony taken, all of which has been carefully considered in con-
nection with the motion for review in the case.

The material charges upon which this rehearing was ordered and
upon which testimony was taken are substantially the same as those in
the original contest. And from a careful examination of the whole
record, I think it apparent that the material facts in the case remain
the same.

Much testimony was introduced at the rehearing going to show that
Williams was not one of the first settlers ol this land, that he had
nothing to do with the selection of the " Townsite of Lower Hot Creek,"
and that he never invited settlers to occupy lands in that valley, as
stated in the decision complained of. But in the view I take of this
case it makes no substantial difference whether he was one of the origi-
nal settlers on this land in 1866, as is claimed on his behalf, or whether,
as is admitted by the contestants, he came into possession of the main
part of the land in controversy by purchase of the possessory right to
the same about the year 1870, some five years prior to the survey of
the township. It is certain that his home has been in some part of the
Fot Creek canon since the year 1S66, and that he has had various and

considerable business interests there all that time. It is shown that in
the year 1866 certain persons went into the Hot Creek valley and,
flushed with the belief that vast mineral resources there existed, con-
ceived the idea of building a town. To this end a site of about two
acres was selected and divided up into lots, which were given to those
who would build thereon. Business such as is found in a mining town
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was carried on to some extent, two saloons were opened, a post-office
was established, a hotel and some boarding houses were put into opera-
tion, and the " Lower town of Hot Creek" began its existence. But the
mining excitement was of short duration, business of most kinds soon
ceased, the miners removed to other and more profitable regions until
at last no semblance of the town remained.

Much testimony has been introduced touching the number of inhab-
itants of this "town" in December, 1875, when Williams made his
homestead entry. But the weight of it when considered in connection
with that submitted on the original hearing in the case only tends to
confirm the opinion formerly arrived at. It may be true that this so-
called town then contained some ten or twelve people or possibly a few
more. But what of it ? It is not believed that the majority of them
were more-than transient miners. It is quite evident to my mind that
if the so-called town of Hot Creek ever advanced beyond the dignity of
a mining camp, it lost all appearance of a town very soon thereafter.
Joslyn remained there until 1880. His staying there is probably ac-
counted for by reason of this place being on a stage route and thus a
convenient stopping place for travelers in that country. His "' trade
and business" consisted in retailing whisky, tobacco, cigars, and cards.
It is conceded on all hands that this town" was never incorporated,
and that no claim under the townsite laws was ever made or filed in
.the local office by any of its inhabitants. Since 1880 there have been
but two persons there, viz: Gluyas, who came in 1879, and a China-
man.

The mere fact that a small tract of land was selected as the site of a
prospective town in 1866, nine years before the public surveys were
made, did not forever withdraw it from. entry under the pre-emption
and homestead laws. Neither was "the trade and business" which was
carried on there such as is contemplated in the statute as exempting
land used for such purpose from pre-emption and homestead entry.
This selection having been abandoned and no one having disputed the
possession or ownership of Williams until about the time lie offered
final proof, I fail to see any fraud upon his part as charged against him.
I think the best evidence that the alleged townsite had been abandoned
as such when Williams made his entry is the, fact that not one of the
people then staying ther ever laid claini to any part of this land under
the townsite laws.

Williams made his entry as he had a Tight to (10 of land that he had
been residing upon long prior to the township surveys, and in making
it necessarily made it conform to the subdivisional lines of such surveys.
No one who was then ocdnpying ay art of the land in controversy
remained to contest is rights to it when he offered his final proof, and
there appears to be no valid objection on this score to the allowance of
his entry.

Muchl testimoniy has also been introduced with reference to the pre-
emption claim of one H. B. Campbell, which adjoins the land here in
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controversy, and upon which patent has issued. But I am unable to
see that this cuts any figure in the cas;e now under consideration. The
pre-emption claim of Campbell is not now undergoing investigation,
and all that may be said concerning it is foreign to the case before me.

With reference to the remaining charges upon which the rehearing
was ordered nothing new has been developed. The facts as found from
the testimony adduced at this rehearing are substantially the same as
those foun d by my predecessor in his said decision of July 17, 18S4.
Such being the case, I cannot conceive that any good purpose can be
subserved by a further discussion of them. In fact, it may be said that
by far the major part of the vast amount of testimony taken at this
rehearing either has nothing to do with this case, or is merely cumula-
tive of the testimony previously introduced, and treats of matters which
appear to have been very carefully an(l thoroughly considered by my
predecessor when he rendered the decision herein complained of.

The motion for review is accordingly denied. It goes without saying
that the recent application of Joslyn made June 21st last to purchase
part of this lan(l under the second section of the act of June 15, 1880,
which is in the nature of a renewal of his former application made
October 20, 1882, is also denied.

BE VIEW D ENIED.

JOHN C. TURPEN.

The motion filed herein for review of the departmental decision of
July 31, 1886 (5 L. D., 25) was (lenied by Secretary Lamar, September
28, 1886.

CONTESTAXT-PREFERENCE BIGHT OF EXTRY.

WALKER V. MACK.

The thirty days accorded to the successful contestafft within whiei to make entry
begins to run from the receipt of notice of cancellation.

Secretary Lamar to Commissioner Sparks, September 28, 1886.

In the case of Daniel Mack v. A. T. Gregory, involving the latter's
homestead entry for the NW. I of Sec. 28, T. 4 S., R. 24, W., Kirwin,
Kansas, the local officers, on August 29, 1884, decided in favor of con-
testant. No appeal was taken and the papers were duly forwarded.
On January 7, 1885, John Walker filed relinquishment of Gregory's
entry, and made homestead entry of the tract. By letter of April 7th
following, your office approved the finding of the local officers on the
contest ai(l awarded contestanit the Jl)-eferemce rihtofrentry. n Feb-
ruary i8, 1885, Mack made homestead entry of the tract by virtue of
his preference right. Your office, being advised of this fact, by letter
of June 3, 1885, held for cancellation the entry of Walker for conflict
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with that of Mack. From this action Walker appeals, alleging that the
entry having been canceled on January 7th, the presumption is that
the successful contestant was on that day notified of the cancellation,
and that therefore his entry should have been made oi or before Feb-
ruary 7, 1885.

This contention is set at rest by the letter of the register of April 13,
1885, stating that Mack made his entry "' within the thirty (lays allowed
to ake entry as the preferred claimant." This fact is not denied by
appellant. While it may be true that officers are presumed to perform
their duties promptly, the successful contestant is entitled to thirty days
from the receipt of notice in which to exercise his preference ight.

Said decision is accordingly affirmed.

HOMESTEAD ENTRY-WIDOWS' RIGHT.

DILLIVAN V. SNYDER.

A widow may mnake in her own right a homestead entry, though at such timie hold-
ilg laud covered by the homestead entry of her deceased hsband upon which
final proof has not been made.

Seeretary Lamar to Commnissioner Sparks, September 3, 186.

I have considered the case of Mrs. Lizzie Dillivan v. A. Snyder as
presented by the appeal o the latter front the decision of your office
dated May 14, 1885, holding for cancellation his homestead entry No.
19,379 of the SW. of Sec. 31, T. 8 S., R. 17 W., made March 4, 1885,
at the Kirwin lLnd office, Kansas.

The sole question presented y the record is, whether Mrs. Dillivan
was a qualified settler upon the land i controversy on larch 3, 1884,
and so remained up to the date of her application to make homestead
entry of said tract. It is insisted( by the appellant that Mrs. Dillivan
is not a qualified applicant under the homestead law, because she was
holding land covered by the homestead entry of her deceased husband
at the time she elaims settlement upon the lands in controversy.

The local land officers all your office hold that, even if the allega-
tion be true, Mrs. Dillivan was not disqualified from making a home-
stead entry in her own right, citing the case of Adolphine Hedenskay
(2 C. L. L., 442). In the case of Tauer v. Heirs of Walter A. Mann (4
L. D., 433) this Department held, on March 13, 1886, that the widow of
a deceased homestead entrymnau who has complied with the law p to
the late of his death, is not required to reside on the land, but may
by continued cultivation thereof, for the remainder of the period, coin.
plete the claim and receive patent therefor.

Since Mrs. Dillivan was not required to reside upon the land cov-
ered by the homestead entry made by her husband in his lifetime, I am
of the opinion that she wias a qualified applicant for the land in dispute
and has the prior right thereto. The decision of your office is accord-
ingly affirmed.
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RES JUDICATA-SUIT TO VACATE PATENT.

HENRY A. PRATT ET AL.

By the judgment not only of the Department, but the courts also, the matters in-

volved herein are res judicata; and suit to set aside patents resting on such con-

clusive adjudication will not be advised.

OPINION.

Assistant Attorney-General Montqomery to Secretary Lamar, October 9,
1886.

I have examined the questions of law and fact involved in the appli-

cation of Henry A. Pratt, Charles Bales, John Carr and Carleton W.
Doyle, asking for an order vacating orders of cancellation of certain

cash entries, for the re-instatement of said entries, and for the issuance
to petitioners of United States patents for the lands covered thereby;
and, as the result of such examination, I beg leave to report as follows,
to wit:

In view of previous judicial decisions, both State and federal, and

departmental rulings, touching the same land now in controversy, I

deem it useless to consider the merits of said application further than

is necessary to determine whether or not a correct application of the
doctrine of res judicata will necessarily deprire the Department of fur-

ther jurisdiction in the premises.
The land in question is described as section 24, township 3 south,

range 2 east, Mount Diablo Meridian, in the land district of San Fran-
cisco, State of California.

More than twenty years ago the State of California selected said sec-

tion as lieu land, to go towards making good her deficiency of 16th and

36th sections of school lands, lost in place. Said State afterwards sold

said section to one Socrates Huff and others, under whom the present
holders claim title. Subsequently to said selection by the State, the
moving parties in the present proceedirgs, to wit: Pratt, Bales, Carr

and Doyle, each sought to acquire a pre-emption right to one quarter

of said section. This gave rise to a series of lawsuits, in which the

contending parties have had the relative merits of their respective
claims finally adjudicated.

In the case of Huff v. Doyle et at., decided by the supreme court of

the United States at its October term, 1866 (93 U. S., 558), it was de-

cided that the same land, now "in controversy was rightfully certified

to the State by the land officers, and that the title of plaintiff (claiming
under the State) is perfect."

In rendering said decision, the court decided, in effect, that the ad-

verse claim then asserted (being the very same that is now asserted) by

said C. W. Doyle was invalid. So that unless the Secretary of the
Interior is clothed with power to review and reverse the decisions of
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the supreme court, I am at a loss to know by what authority he an
give validity to a pre-emption filing, which under the decision of said
court is void.

It is true that in an affidavit by one of the learned counsel, who ask
for the Te-instatement of said Doyle's pre-emption entry. it is alleged:

"' That the supreme court of the United States was grossly imposed
upon anld deceived by the stipulations entered into by and between the
attorneys who presented the case, and in consequence whoereof the court
adjudged the claim of the State and its pretended purchaser to be the
superior title."

Even if this were clearly shown to be so, still I know of no super-
visory jurisdiction in the Secretary of the Interior empowering him to
review and annul the decisions of the supreme court of the United
States. It would be the assertion of a doctrine, both startling and
strange, to maintain that the Secretary of the Interior--an executive
officer of the government-could in any case interpose his authority to
shield a litigant against the consequences of a judgment rendered
against him by the highest court known to our constitution. But such
a doctrine would be doubly startling and doubly strange when applied
to a case such as this is alleged to e, where the judgment complained
of was procured by the joint stipulation of the attorneys representing
both sides of the case.

But not only must the Secretary reverse a decision of the supreme
court, in order to re-instate and validate said entries, but he inust go
farther and annul a decision of his ovn predecessor, touching these
same entries, made nearly nine years ago, and ever since acted upon
and acquiesced in, not only by the Department, but by the very parties
themselves, who are now seeking for such annulment.

On the 29th day of September, 1877, Secretary Schurz decided against
Mr. . W. Doyle and Mr. Charles Bales substantially the same applica-
tion which they are now seeking to have decided in their favor. The
following are the words of that decision:

DEPARTMENT OF THE INTRRIOR,
OFFICE OF THE SECRETARY,

Washington, D. C., September 29, 1877.
SiR: Referring to my letter of the 28th of July last, in relation to

the E. of section 24, township 3 south, range 2 east, San Francisco,
California, I have to inforin you that I have considered the argument
submitted by the counsel for C. W. Doyle and Chas. Bales, claimants
for said tract, urging the revocation of my order of June 5th last, for
the cancellation of their cash entries. The claim of the State was orig-
inally rejected by your office a nd this department upon the ground that
the first section o the act of July 23, 1866, did not confirm the prior
selection of the land made by the State, and for that reason the cash
entries of Doyle a(l Bales were allowed, but before patents issued the
supreme court of the United States after full consideration of the same
point rendered a different decision, and adjudged that the tract in con-
troversy was rightfully certified to the State, and that the title of the
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State purchaser was perfect. Notwithstanding this decision of the
highest judicial tribunal of the country, the attorney for the pre-emptors
requests that a patent issue to them for land the title to which is thus
adjudged to be in another.

The proposition is not consistent with a correct administration of the
law, and cannot be entertained. By law this department is invested
with the control of all matters pertaining to the disposal of public lands,
and that control is onlv terminated by the issue of patent. If it is
found that an entry has been erroneously allowed, it is the duty of the
department to cancel the same. Under the ruling of the court it is
evident that said entries were erroneously allowed, and they should be
treatedaccordingly. All questionsoftitlemustnow bedetermiiinedbefore
a tribunal other than this department, and I can take no action that
would in effect interfere with the judg-ment of the court. The applica-
tion for patents is denied, and the case will be considered closed. The
papers are herewith transmitted.

Very respectfully,
C. SCHURZ, Secretary.

To the COMMIssIONER OF THE GENERAL LAND OFFICE.

In rendering the above decision, the Hon. Secretary was simply mak-

ing his own ruling conform to the law as expounded by the supreme
court.

In 1881, in the case of H. A. Pratt v. H. F. Crane (58 Cal., 533) the

supreme court of the State of California, upon the authority of said case
of Huff v. Doyle and in accordance with the above quoted ruling of

this Department, sustained the title of said defendant Crane to that
portion of said section 24, which is now claimed by Pratt, and adjudged

said claim of Pratt to be invalid. And at the ensuing term of the same
supreme court, the same land to which John Carr is now seeking to es-
tablish a title was adjudged to be the property of said H. F. Crane, who

at that time held and still holds adversely to the claim of said Carr.
See Carr v. Crane, (59 Cal., 302).

So that the title which the Secretary is now asked to overturn rests
upon no less a foundation than the concurring judgment of a former

Secretary of the Interior, the judgment of the supreme court of the
State of California, and the judngment of the supreme court of the United
States.

The re-instatemenlt of said canceled entries, not only requires a power

in one Secretary upon the showing above indicated to annul the long-
standing and loug-acquiesced in adjudications of his predecessors, but

it requires, as already suggested, a pover to set aside the most solemn
adjudications of our highest judicial tribunals, both State and Federal.

Inasmuch as I know of no law to warrant any such an extraor(lilary

stretch of power by the Secretary, I am forced to the conclusion that

the said application should be denied.
It seems, however, that in amticipation of the foregoing conclusion,

the attorneys for apl)licants have suggested that, in the event of the
Secretary's refusal to order a reinstatement of the canceled entries as
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prayed for by them, he recommend the Department of Justice to insti-
tute suits to annul the patents under which the present owners of said
laud derive their title. I order for the Secretary to make such a rec-
ommendation it will be necessary for him not only to adjudge erroneous
the entire series of adjudications just referred to, but to over-ride and
to ask the court to over ride in toto the whole doctrine of res judicata,
and thus establish a recedent, which, if acted upon and generally fol-
lowed, would tend to make a mockery of justice, and to destroy all faith
in the stability of' property titles, whether resting upon Departmental
decisions or upon the solemn adjudications of our highest courts, both
State and Federal. It therefore seems clear to my mind that such a
recommendation as that asked for should be denied.

All of which is respectfully submitted.

DECISION.

Secretary Lamar to Commissioner Sparks.

I concur in the foregoing opinion, and the motion for an order to va-
cate the orders of cancellation of the cash entries therein referred to; to
reinstate said entries; and for the issuance of patents for the lands cov-
ered thereby, is hereby denied; as well as the alternate motion that the
Department of Justice be requested to cause the institution of suits to
vacate said patents.

RIGHT OF PRE-EMPTIOA-DECLARATORY STATEMENT.

FIDELER v. KURTH.

The right of a pre-emption settler, who did ot file within the statutory period, is not
defeated by the entry of an intervening homesteader who has failed to comply
with the law.

Secretary Lamar to Commissioner Sparks, October 12, 1886.

On July 1, 1879, Charles Kurth made homestead entry for the NE. i
of Sec. 14, T. 102, R. 55, Yankton, now Mitchell, Dakota. On Febru-
ary 11, 1882, Peter Fideler filed declaratory statement for the same
tract, alleging settlement JunO; 20, 1879. On March 20, 1882, he gave
notice of his intention to offer proof, and on April 24th, the day set for
Daking said proof, Kurth filed protest, on the ground that Fideler had
not made settlement on the date alleged, and also applied to purchase
under the act of June 15, 1880. Final proof was offered by Fideler,
and aditional testimony submitted by both parties. The local officers,
on July 26, 1882, held that Kurth had sold all his right in the premises
to Fideler and recommended that the " proof of re-emnption claimant
be received."
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Your office, by letter of May 7, 1883, reversed said decision, allowed
Kurth to purchase under the act of June 15, 1880, and held for cancel-
lation the declaratory statement of Fideler. The cash entry of Kurth
was then made of record. On appeal this Department, by letter of July

25, 1884, ordered a new hearing, with a view of ascertaining the exact

date of Fideler's settlement, and the truth of the allegation that Kurth
had sold his rights to Fideler.

The second hearing was had, aid on February 12, 1885, the local offi-
cers held that Fideler settled between Jne 23 and July 1. 1879, and
further that, "It is evident that Kurth's present claim is an after-
thought. He agreed to sell and did sell his interest in the premises to
Fideler, ad received his price therefor." They again recommended
that judgnlent be rendered for Fideler, and that Kurth's "filing" be
canceled. On appeal your office, by letter of May 7, 1885, affirmned that
decision, held for cancellation the cash entry of Kurth, and allowed
Fideler to enter the tract upon the proof already made, and further
found that Kurth has never made settlement upon the tract, established
residence, or attempted to comply with the requirements of the home-

stead law. In these conclusions of your office I concur, and also in the
finding of the local officers that Fideler settled about June 23, 1879. In
that view of the case it became necessary for him to file his declaratory
statement by September 23d following, or take the risk of forfeiting his

claim in favor of ihe next settler in order of time who had complied

with the law. (United States R. S., Sec. 2265.) Ee failed to so file

until February 11, 1882, and in the meantime the homestead entry of
Kurth was made of record. After the time allowed by law to Fideler

to put his claim of record, Kurth applied to purchase under the act of
June 15, 1880, his application was allowed, and he claims that Fideler's

right to the tract is now at an end.
In the case of Freise v. ilobson (4 L, D., 580), it was held by this De-

partment that the right of purchase under said act was suspended from
the initiation of a contest until the final disposition thereof. The pro-
ceedings in the case at bar were in the nature of a contest, inasmuch
as they must determine the priority of right to the land, as between
the parties thereto. I am therefore of the opinion that the reason for
the rule announced in said case applies with equal force to the case
at bar. Consequently, the application of Kurth should have been sus-
pended to await the final disposition of the questions involved. It being
now determined that Fideler had the prior right, the application of
Kurth is rejected. The homestead entry not being followed by resi-
deuce will be canceled. Said decision is affirmed, for the reasons herein
stated.
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FEES OF SURVEYOS-GEEBAL.

CIRCULAR.

Commissioner Sparks to surveyors-general, October 13, 1886.

Surveyors-general will be permitted to furnish certified copies of field-
notes, plats, and other papers from their records and to charge there-
for such fees as are now allowed by law to registers and receivers, or to
public officials in the state or territory for like services, not exceeding
the fees prescribed for registers and receivers, and provided also, that
such services are not performed in office hours by clerks paid by the
United States, nor the government stationery or supplies used.

Approved:
L. Q. C. LAMAR,

Secretary.

MIXING CLAI M-MILL SITE.

CHARLES LENNIG. >

Both a water right and mill site claim may be located on the same tract of land.
Section 2337, R. S., contemplates the actual use, or occupation by improvements or

otherwise, for mining or milling purposes, of the land; and it is not satisfied by
the se for said purposes of the water from springs situated thereon.

Secretary Lamar to Commissioner Sparks, October 14, 1886.

I have considered the case of Charles Lennig, applicant for patent
for the Eureka Mill Site, mineral entry No. 71, Prescott land district,
Arizona, on appeal. from your decision of February 18, 1886, holding
said entry for cancellation.

The appeal purports to have been taken for the United Verde Cop-
per Company, who show no interest whatever in the claim; but since
your said decision appears to have recognized them as probably inter-
ested, I will waive this informality and treat the appeal as that of Len-
nig, the claimant of record.

It appears from the record before me that said mill site claim was filed
February 18, 1882, in connection with a claim for the Eureka Lode, new
mineral entry No. 70, under Section 2337 of the Revised Statutes. It
further appears, and your said decision finds, that said mill site claim
is situated about a mile from said lode claim, and is variously and com-
monly known as "Walnut Springs," Rufner's Springs," "Eureka
Water Site," and " Eureka Mill Site; " that it contains the only springs
within six miles of the Eureka lode, and was purchased by Lennig " for
the purpose of obtaining the requisite water for mining purposes on the
Eureka mine," and is described in the deed of conveyance as " that
certain water right and water privilege; " and that the only evidence of
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improvement on the land is a ditch for conveying water, and the only
use of it shown has been the use of the water on the Eureka lode claim.
From these facts said decision concludes that "it is clear that title to

the property is sought chiefly, if not solely, as a water right and to con-
trol the springs in question," and that " the claimant has not shown
such use or occupation of the land in question as is contemplated by

Section 2337, R. S." And said decision holds that because this Depart.
ment has ruled in the Pagosa Springs Case (1 L. D., 573), and in the
case of Walter A. Chessman (2 L. D., 774), that " a water right cannot

as such be patente(l under the mining laws,"-and because Sections 2339

and 2340, R. S., recognize and provide for the acquisition of " rights

to the use of water for mining ... . or other purposes" by posses-
sion and use,-they cannot be construed as authorizing the issue of
patent in such cases as that now under consideration.
I The Pagosa Springs and Chessman cases, above cited, appear to have

no application to the question raised by this case; the former rules that
land is not patentable as mineral land because it contains a mineral
spring, and the latter that land used for storing water may not be pat-
ented as placer land. In this case the record tends to show that a water
right in the springs on the Eureka mill site, and a right of way over the
public domain for the ditches leading therefrom to the Eureka lode, has
vested in Mr. Lennig. These rights are acquired by priority of appro-

priation and are governed by local customs and laws (Broder v. Natoma
Water Co., 101 U. S., 274), they are amply protected by the provisions
of Sections 2339 and 2340, Ui. S., and I concur in your view that they

are not patentable as water rights or rights of way. But it does not
follow, from the fact that water rights are not patentable as such, that
land containing water, in which a water right may be acquired, may

not be patented as a mill site. The presence of water on the land often

must be, and doubtless was in the case now before me, the chief reason

for its selection as a mill site. I infer from the statement of the court

in O'Keiffe v. Cunningham (9 Cal., 589), that the customs and laws in

mining regions sanction the location of a tract of land both for water
rights, or rights of way for ditches, and for mining purposes. It is
enitirely consistent with the United States laws, as I read them, that a
tract of land may be covered by the water right of one person and by

the settlement, mining, or mill site claim of another person. Hence it
must follow, as there is no express probibition of it in the statutes, that
a tract of land may be subject to both the water right and the mill site
claim of the same person. And therefore the ownership of the Eureka
water right does not bar Mr. Lennig's claim to the Eureka Mill Site, if
he is otherwise within the terms of Section 2337, R. S., which reads as

follows:

" Where non-mineral land not contiguous to the vein or lode is used
or occupied by the proprietor of such vein or lode for mining or milling
purposes, such non-adjacent surface-ground may be embraced and in-
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eluded inan application for a patent for such vein or lode, and the same
may be patented therewith, subject to the same preliminary require-
ments as to survey and notice as are applicable to veins or lodes; but
no location hereafter made of such non-adjacent land. shall exceed five
acres, and payment for the same must be made at the same rate as fixed
by this chapter for the superficies of the lode. The owner of a quartz-
mill or reduction-works not owning a mine in connection therewith, may
also receive a patent for his mill-site, as provided in this section."

The second clause of this section manifestly makes the right to patent
a mill site dependent upon the existence on the land of a quartz-mill or
reduction-works. Bt the terms of the first clause are more compre-
hensive. Under them it is not necessary that the land be actually a
" mill-site." They make the use or occupation of it for mining or mill-
ing purposes the only pre-requisite to a patent. The proprietor of a lode
undoubtedly " uses" non-contiguous land -' for mining or milling pur-
poses" when he has a quartz mill or reduction-works upon it, or when
in any other manner he employs it in connection with mining or milling
operations. For example, if he uses it for depositing " tailings " or stor-
ing ores, or forshops or houses for his workmen, or for collecting water
to run his quartz-mill, I think it clear that he would be using it for min-
ing or milling purposes. I am also of opinion that occnpation, for
mining or milling purposes, so far as it may be distinguished from
" use," is something more than mere naked possession, and that it must
be evidenced by outward and visible signs of the applicant's good faith.
The manifest purpose of Congress was to grant an additional tract to
a person who required or expected to require it for use in connection
with his lode; that is, to one who needed more land for working his
lode or reducing the ores than custom or law gave him with it. There-

/ fore, when an applicant is not actually using the land, he must show
such an occupation, by improvements or otherwise, as evidences an in-
tended use of the tract in good faith for mining or milling purposes.

In the case at bar the record shows that the land is suitable for mill-
ing purposes, because it lies on the banks of a creek and also contains
springs which supply an abundance of water. It was originally lo-
cated "1 as a mill site or place upon which to erect a mill, furnace, or
other works necessary for the reduction of ores from the Eureka mines
or other mines in this district;" and the application ow on file sets
forth that it is " claimed by the said applicant as -and for a mill site for
the working of the ores from said mining claim." But in fact it has
never been used or occupied for any such purpose. On the contrary,
it appears that the said water is ued in running a " smelter located on
the Eureka mine," and that it is conveyed in pipes some two miles for
that purpose. These facts show plainly that the land is not used or
occupied for the purpose for which it was located, or for any purpose
in connection with mining or milling. The use of the water is, in my
judgment, not a use of the land.

I therefore affirm your decision.
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RAILROAD LANDS RESTORED TO ENTRY.

NORTHERN PAC. R. R. o.

Lands in Walla Walla land district, Washington Territory, withdrawn on the line of
amended general route filed by the Northern Pacific Railroad Company, Febru-
ary 21, 1872, lying south of the territory affected by the definite location of said
road, and east of the line showing the forty mile limit of that point of the route
not yet definitely located, are restored to settlement and entry.

Acting Secretary jAfuldrow to Commissioner Sparks, October 18, 1886.

By letter of September 13, 1886, your office recommended that cer-
tain lands in the Walla Walla land district, Washington Territory, now
withdrawn for the benefit of the Northern Pacific Railroad Company
(13 Stat., 365), be restored to settlement and entry.

The lands referred to were within the limits of withdrawal ordered
November 21, 1870, on map filed August 13, 1870, as map of general
route. This route was afterwards changed, and a new map, filed as
map of amended general route, was accepted February 21, 1872, and
the withdrawal made thereon also embraced said lands.

On October 4,, 1880, the map of definite location was filed on a still
different line, and by this location the lands in question fell entirely
outside the forty mile limits. But inasmuch as those lands lay within
the withdrawal on the amended general route, their status, as affected
by definite location, could not be ascertained until the southern terminal
limit on definite location was fixed. Said terminal limit was fixed on
August 16, 1881, and the lands in question fell outside and south of that
line. The lands lie south of the territory affected by the definite loca-
tion and east of the line showing the forty mile limit of that part of the
road not yet definitely located. There seems to be no reason therefore
why they should longer remain withdrawn, and indeed might have
been restored in 1881 when other lands similarly situated were restored.
I accordingly concur in said recommendation, and said lands will be
restored to entry and settlement.

RAILROAD GRANT-MINERAL LANDS.

SAMUEL W. SPONG.

The satutory exception of mineral lands from the grant to this company, is con-
strued to include only lands known to contain valuable minerals prior to the
issuance of the patent.

Secretary Lam ar to Coinrissioner Sparks, October 21, 1886.

I have examined the appeal of Samuel W. Spong from the decision
of your office, dated Decernber 23, 1882, refusing to allow hint to file
mineral application for the Marble Valley Quartz mine, lot No. 39, in
Sec. 17, T. 9 N., R. 9 E., M. D. M., Sacramento land district, California.

2278 DEC--13
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The record shows that said application was made to the local land
officers and refused by them on December 2, 1882, for the reason that
said section was patented to the Central Pacific Railroad Company on
the 27th day of June, 1867. Your office on appeal affirmed said decis-
ion, upon the ground that the exception in the grant to said company
and in said patent is construed to mean lands known to contain valuable
minerals prior to the issuing of the patent, and that subsequent discov-
eries would not affect the title of the company to the lands and mines
subsequently discovered.

The section embracing said lot is designated by an odd number within
the limits of the grant made by the act of Congress approved July 1,
1862 (12 Stat., 489), and amended by the act approved July 2, 1864
(13 Stat., 356), to said railroad company. In section three of the act of
July 1, 1862, it is provided that " all mineral lands shall be excepted
from the operation of this act ;" and in section four of the amendatory
act it is provided that " the term mineral land . . . . . shall not
be construed to include coal and iron land."

It is strenuously insisted by counsel for the appellant, that Congress
did not grant mineral lands to said company; that said patent, although
including said section in terms, did not operate as a conveyance of the
title to any land that may at any time be found to be mineral. It is
not denied that said section was returned as agricultural by the United
States surveyor i that it was regularly patented to said company, with-
out fraud or mistake on the part of the land officers or said company,
so far as is shown by the record. The issue of said patent was a deter-
mination by the proper tribunal that the lands covered by the patent
were granted to said company, and hence, under the proviso of said act,
were not mineral at the date of the issuance of said patent.

It has been repeatedly held by the supreme court of the United States
that a patent executed in the required form and by the proper officers
for such a portion of the public domain as is by law subject to sale or
other disposal passes the title thereto, and the finding of the facts by
the Land Department which authorizes its issue is conclusive in a court
of law and can not be collaterally assailed. Steel v. Smelting Company
(106 U. S., 447).

In the case of Smelting Company v. Kemp (104 U. ., 636-641), the
same court say, "It is this unassailable character of the patent which
gives to it its chief, indeed its only, value as a means of quieting its
possessor in the enjoyment of the lands it embraces. If intruders upon
them could compel him, in every suit for possession, to establish the
validity of the action of the Land Department and the correctness of
its ruling upon matters submitted to it, the patent, instead of being a
means of peace and security, would subject his rights to constant and
ruinous litigation."

In the case of McLaughlin v. United States (107 U. S., 527), the
court affirmed the decree of the circuit court canceling a patent issued
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to said company, on the ground that the tract in question, at the time
of the grant, was known to be mineral land by the appellant, and that,
therefore, the patent was issued by inadvertence and mistake without
authority of law. In the opinion of the court the inquiry is made,
" Suppose that when such landhasbeenconveyedby the government itis
afterwards discovered that it contains valuable deposits of the precious
metals unknown to the patentee or to the officers of the government
at the time of the conveyance, will such subsequent discovery enable the
government to sustain a suit to et aside the patent or the grant If
so, what are the rights 6f innocent purchasers from the grantee and
what limitations exist upon the exercise of the government's right ?"

The court, however, declined to give any answer to said inquiries.

ln the case of Deffeback v. Hawke (115 U. S., 393), the court re-

viewed and commented on the several acts of Congress relative to the

disposition of mineral lands, and held that the officers of the Land De-
partment have no authority to insert in a patent any other terms than
those of conveyance, with recitals showing a compliance with the law

and the conditions which it prescribed, and that no title from the United
States to land known at the time of sale to be valuable for its minerals
of gold, silver, cinnabar, or copper, can be obtained under the pre-

emption or homestead laws, or the town-site laws, or in any other way

than as prescribed by the laws specially authorizing the sale of such
land s.

In said opinion the court say: " We also say lands known at the time

of their sale to be thus valuable, in order to avoid any possible conelu-

sion against the validity of titles which may be issued for other kinds
of land, in which, years afterward, rich deposits of mineral may be dis-
covered. It is quite possible that lands settled upon as suitable only
for agricultural purposes, entered by the settler and patented by the
government under the pre-emption laws, may be found, years after the
patent has been issued, to contain valuable minerals. Indeed, this has
often happened. We, therefore, use the term known to be valuable at
the time of sale, to prevent any doubt being cast upon titles to lands
afterwards found to be different in their mineral character from what
was supposed when the entry of them was made and the patent issued."

In the case of Merrill v. Dixon (15 Nev., 405), the supreme court of
Nevada, commenting upon the issuance of patents to railroad companies,
containing the clause excluding mineral lands, should any such be found
to exist in the tracts described in the patents, said: "For the purposes
of this case, we shall consider that all mineral lands which were in-
tended by Congress to be excluded and excepted from the operation of
the grant to the railroad company were excluded and excepted by the
patent conveying the lands to the said company."

To the same effect is the decision of the United States circuit court
for the District of California, in the case of the Pacific Coast Mining

and Milling Company v. Spargo et at., reported in 8 Sawyer, 645.
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While the exception of mineral lands from the grant to said company
is clear and explicit, yet it des not appear from a careful considera-
tion of the language of said grant that Congress intended to grant only
such lands which may after the lapse of an indefinite number of years
prove to be agricultural in caracter.

A careful examination o the whole record shows no error in the de-
cision appealed from, and it is accordingly affirmed.

HOMESTEAD FNiTRY-SINGLE WOMAN.

MARIA GOD.

The right acquired by the original homestead entry of a single woman is not affected
by her marriage prior to final proof.

Secretary Lamar to Commissioner Sparks, October 22, 1886.

I have considered the appeal of Maria Good, nee Wilcox, from your
decision, dated July 14, 1886, holding for cancellation her homestead
entry, No. 15,552. Said entry, it appears, was made September 28,
1880, and covers the NE. 1 of Sec. 22, T. 3 S., R. 23 W., Kirwin, Kansas.
November 7, 1885, claimant made final proof before the clerk of the dis-
trict court, which proof was on the 11th of the same month rejected by
the local office "because of insufficient residence."

From that action appeal was taken to your office.
Your decision sets out the following facts as shown by the record in

the case, to wit, that claimant was a native born citizen of the United
States and a single woman over twenty-one years of age at date of en-
try, soon after which she married; that her husband was a mechanic
and worked in Norton, three miles distant; that claimant's statements
are that she staid in Norton during the bad weather in winter, aside from
which she resided continuously on the land; that the testimony of her
witnesses make it appear that she staid in Norton winters and on the
homestead summers; that she was never absent for more than three
months at a time; that she has never moved her household goods from
the land, and that the improvements, which are valued at $600, consist
of a house, a well, wind-mill, sheds, an orchard of one hundred and
twenty-eight trees, and fifteen acres under cultivation. Without pass-
ing upon the question of residence further than to say that " the testi-
mony as to residence is not very clear, except that it was established
in November, 1880," your decision proceeds to rule the case upon the
fact of the marriage of appellant after having made her entry.

On this question you hold that " a woman who makes a homestead
entry and subsequently marries before completing the same, forfeits
her right thereby to acquire title to the land," and for that reason you
dismiss the appeal from the action of the local office and hold the entry
for cancellation.
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Section 2289 of the Revised Statutes contains the following provis-
ions as to who may enter public lands under the homestead laws:

" Every person who is the head of a family, or who has arrived at the
age of twenty one years, and is a citizen of the United States, or who
has filed his declaration of intention to become such, as required by the
naturalization laws, shall be entitle(l to enter one quarter section, or a
less quantity, of unappropriated public lands, UpOt which such person
iay have filed a pre-emnptioi claim, or which may, at the tine the ap-
plication is made, be subject to pre-emption at one dollar and twenty-
five cents per acre," &c.

Your decision tacitly admits that the applicant, as a single woman,
over twenty-one ears of age, and native born, was at the date of her
entry qualified ander the law quoted to make said entry.

The sole question before me for consideration, therefore, is, whether
the fact of her naiil-gv after ntrY M14l belore final proof of itself
worked a forfeiture of such rights as she acquired by her entry.

I am unable to concur in the conclusion arrived at by you on this
proposition. The original homestead act of May 20,1862, was entitled
"Au Act to secure Homesteads to actual settlers on the Public Domain."
That act, which is substantially embodied in the Revised Statutes-Sec.
2289, et seq., - prescribed certain prerequisite qualifications which must
exist i settlers under that law. Those qualifications have already
been mentioned. If found to exist, then what?

Actual continuous residence and cultivation must follow, and no cer-
tificate shall be given or patent issued until the expiration of five years
from date of entry, and then, or within two years thereafter, proof may
be made showing continuous residence and cultivation, and that no
part of the tract with reference to which the proof is offered has been
alienated, except as proviled in section twentytwo hundred and eighty-
eight of the Revised Statutes. (2291, R. S.)

From the foregoing it seems clear that'when once legal qualification
to make homestead entry is established, and the land applied for is
subject to such entry, then the only remaining questions for the Land
Department to consider are those relative to residence, cultivation and
alienation.

This being true, the fact of the marriage of the claimant in this case
after she made her entry can not of itself work a forfeiture of any right
which she may have acquired by virtue of said entry.

It only remains for her to show compliance with the positive require-
ments of the homestead law, which are conditions subsequent, in order
to entitle her to full legal title by patent. Her marriage did not of ne-
cessity l)revent her remaining upon and improving the tract. The mar-
riage of a woman who has made homestead entry may result in her
leaving the land which she has entered and establishing a residence
elsewhere, and thus indirectly furnish a reason for forfeiture, but the
ground of forfeiture in such case would be abandonment and not the
fact of marriage. I am clearly of the opinion that te fact of Maria
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Good's marriage did not in any degree impair the right which she ac-
quired under her entry.

Upon reference to the decisions of your office on the question here in-
volved, I find that the practice has, so far as I have been able to dis-
cover, heretofore been uniform in recognizing the right of a married
woman to complete a homestead claim, initiated by entry before mar-
riage.

On the 10th of February, 1874, your office, in passing upon this
question, ruled that a single woman who makes an entry under the
homestead laws " does not forfeit her rights under the homestead laws
by marriage, provided she fulfils the requirements of the statute as
regards settlement and cultivation of the land embraced in her home-
stead entry." (L C. L. 0. 3). Se also the following cases: Mary Latt,
decided by your office August 25, 1877 (4 C. L. 0., 103); Eda M. Car-
nochan, decided September 29, 1881 (8 C. L. O., 121); Herman L.
Phelps, decided January 9, 1883 (9 C. L. O., 196). In the case of Ro-
sanna Kennedy (10 C. L. O., 152) my predecessor, Secretary Kirkwood,
having under consideration the effect of a pre-emption entry and dis-
cussing the difference between that and a homestead entry, held, as to
a homestead entry, that " the marriage of a single woman subsequent
to her entry is not a waiver or forfeiture of her rights." Believing,
as I do, that the practice as indicated by the decisions cited has been
in accordance with the law, and that appellant by her marriage lost no
right acquired through her homestead entry, I must reverse your de-
cision.

I do not pass upon the proof made as to residence and cultivation, as
that has not been acted upon by your office.

APPLICATION TO ENTER-POST OFFICE ADDRESS-RESIDENCE.

CIRCULAR.

Commissioner Sparks to registers and receivers, Octobee 25, 1886.

The returns from many district land offices show that the regulations
of this office requiring applicants under the homestead, pre-emption,
timber culture, and other laws, to state in their applications the place
of their actual residence and their post-office addresses are not being satis-
factorily complied with, particularly in cases in which residence upon
the land or residence within the State or Territory is not required.

It is often impossible, and in timber-culture, desert land, and timber
land entries especially so, to ascertain from the papers i the case the
place of residence of claimants, and personal service of notice cannot be
obtained, for this reason, in many cases in which it is important that
personal service should be had. Necessary investigations are also seri-
ously impeded for want of this essential information.
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You. will hereafter see, in all cases, that the place of the actual resi-

dence and post-office addresses of applicants are properly stated in their
applications. It is not sufficient to state that the place of residence is
in a certain county. If the residence is in a town or city the same must
be stated, and if in a city, the street and number must be given. If the
residence of the applicant is in the country in any of the public land
States or Territories, the section, township, and range upon which appli-
cant resides must be given.

You will not hereafter receive timber-culture, desert land, or other
applications in which this requirement is not complied with, but all such
applications will be returned for correction to the parties presenting or

transmitting the same, and will not be placed on record until the omis-
sion is supplied.

Applicants will also be advised that changes of residence subsequent
to allowance of application must be reported to the local officers, and,
when so advised of such change of residence you will make proper note
of the same.

In connection with the above, you are directed to hereafter note upon
the paper itself, in case of every filing, declaration,or application, (where
the same is not executed before you and presented by the applicant in
person), the name of the party by whom the same was presented or trans-
mitted.

You will strictly enforce the foregoing.
Approved:

L. Q. C. LAMAR,
Secretary.

MINING CLAIM-A PPLI CXTION-S U YEY.

S. F. Mr A KIF.

An application for patent or the survey of a claim may embrace several contiguous
locations.

In accordance with statutory requirement, the survey should exhibit the boundaries
and conflicts of each location covered by the application.

Acting Secretary Muldrow to Commissioner Sparks, October 25, 1886.

I have before me a letter front S. F. Mackie, of Salt Lake City, Utah,

stating that the surveyor-geneial has made certain rulings relative to
an application for the survey of a mining claim, which he regards as

erroneous, and requesting the opinion of this Department thereon. To
render an opinion upon such a presentation of a question is neither
customary nor proper, and I would therefore be compelled to dismiss
the request were it not accomipanied by a communication from yourself
asking a ruling for the ben'fit of the Land Office.

The questions presented arise out of departmental decision in the
case of the Gcod Return MAining Co. (4 L. D., 221), which was also pro-

mulgated through circular of December 14, 1885 (Id., 374). Therein it
was ruled that, where there is an application for patent fr a " mining
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claim" consisting of several mining locations, the applicant may show
for the consolidated laim the expenditure specified in section 2325,
R. S., but that he must show upon each location the expenditure
specified in section 2324, R. S.; and that "' an adverse claimant may
prove abandonment of any one of such locations by failure to make
annual expenditures upon it or upon a common claim for its benefit.;'
This decision manifestly recognized the legality of an application for
patent for a mining claim consisting of several locations, and such an
application was afterwards expressly ruled to be legal in the case of the
Champion Mining Company (4 L. D., 369), upon appeal from a decision
of your office made prior to the rendition of the Good Return decision.
Since your communication above referred to suggests a doubt concern-
ing the import of said Champion decision, I may add that it was in-
tendled to rule only that a single application, either for patent or for
the survey of a mining claim, is required when the claim includes sev-
eral contiguous locations. It was not intended to and does not rule in
relation to the mode-or the expense of surveying such claims. These
questions arise upon the alleged decision of the surveyor-general of
Utah to the following effect, to wit:

"First. That each location must be considered as a separate lot, be
separately surveyed, its boundaries marked by posts set at each corner,
and the conflicts with all other lots (howsoever owned) shown.

", Second. That the deposits properly required by him are $27.00 for
each location and $5.00 for each conflict."

In respect to the first question, the statutes seem to be plain. Section
2325, R. S., provides that a person, who has complied with the terms of
the mining laws, and who applies for patent on a lode claim, must file
in the local office a plat and field notes of his claim, which are described
as follows, to wit:

"9 plat and field notes of the claim or claims in common, made by
or under the direction of the United States surveyor-general, showing
accurately the boundaries of the claim or claims, which shall be dis-
tinctly marked by monuments on the ground.

Sec. 2331. Where placer claims are upon surveyed lands, and con-
form to legal subdivisions, no further survey or plat shall be required."

The purpose of the requirement of plats in certain cases is manifestly
twofold, namely, to inform the Land Department, as well as conflicting
locators or protestants, of all the material facts concerning the claim
which can be shown by plat and field notes. The Land Department
must be advised that the claim, discovery, etc., are located on the pub-
lic domain, and therefore the plat must sow all conflicting locations or
claims, patented or unpatented. The applicant must also show that
he has complied with the law in respect of the annual expenditure on
each location, and consequently the survey must identify each location.
The applicant must give notice of his claim to the world, in order that
conflicting locators may file adverse claims; by such claims the issue
raised is priority or maintenance of possession, and, as possessory rights
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respect individual locations under the statute, the plats must distin-
guish the locations. Or, again, each location must be distinguished, to
the end that protestants may be able to identify the land in respect of
which a non-compliance with local or general law is charged. And,
finally, a survey of each location included in the application and patent
is essential to the protection of the claimant; for, under the decision
in Mining Co. v. Mining Co. (118 U. S., 196), the plat must show that
the end lines of each location are parallel, in order that the patentee
may have the right to follow a vein outside of the bounds of such loca-
tion.

Apart from this general consideration of the purposes of a survey,
the language of the statute would seem to be conclusive of the ques-
tion. By Section 2325, the survey is required to be " of the claim or
claims in common," and to show " the boundaries of the claim or
claims." The word "cair " in the mining laws has different meanings,
and may refer either to a single location or to consolidated locations, as
the intention of Congress in using it requires. In this case, in my
judgment, it refers to the separate ocationis, not only because the in-
tention of Congress can be satisfied by this construction alone, but
because the word is used in both the singular and plural, and in the
latter case manifestly refers to the " claims held in common 1" mentioned
in Section 2324, which mean the separate locations. The statute there-
fore expressly requires that the survey shall exhibit the boundaries of
each location covered by the application. Such has heretofore been
the ruling of the Land Department, and it is thus substantially ex-
pressed in paragraph 7 of circular of December 4, 1884 (3 L. D., 540),
which was not modified by circular of December 14, 1885 (4 L. D., 374).
Such, also, is the effect of the decision in Smelting Co. v. Kemp (104
U. S., 636, 653), where the supreme court rled upon this point as fol-
lows, to wit:

"The last position of the court below, that the owner of contiguous
locations who seeks a patent must present a separate application for
each, and obtain a separate survey, and prove that upon each the re-
quired work has been performed, is as untenable as the rulings already
considered."

lere the court decide that there may be one application for several
contiguous locations, with one plat, and proof for the consolidated
claim of the work required by section 2325; and this decision was fol-
lowed by the Department in the case of the Good Return Mining Co.
(supra). When, however, they refer (p. 654) to proof of the annual
expenditure required by section 2324, they construe the words "claim
or claims" in the former section as identical with those words in the
latter in the following passage, to wit:

"There is no force in the suggestion that a separate patent for each
location is necessary to insure the required expenditure of labor upon
it. The statute of l872 provides that on each claim subsequently located
until a patent is issued for it, there shall be annually expended in labor
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or improvements one hundred dollars; and on claims previously located
an annual expenditure of ten dollars for each one hundred feet in length
along the vein; but where such claims are held ' in common,' the ex-
penditure may be upon any one claim. As these provisions relate to
expenditures before a patent is issued, proof of them will be a matter
for consideration when application for the patent is made. It is not
perceived in what way this proof can be changed or the requirement
affected, whether the application be for a patent for one claim or for
several claims held in common."

The case of Chambers v. Harrington (111 Ui. S., 350) is to the same
effect, and clearly implies that the claims in common which may be in-
cluded in one patent under section 2325 are the separate locations on
or for each of which the annual expenditure must be made.

I therefore approve the existing regulations of the Land Department,
namely, that the plat of survey when required, must show the bound-
aries and conflicts of each location of the consolidated claim.

In respect to the second point raised by your letter of inquiry, to wit,
the expenses of the survey, I lo not deem it expedient now, if indeed
it be possible, to formulate a fixed ruling. Such matters are remitted to
the control of your office by section 2334, R. S., subject of course to the
supervision of the Department. The existing tariff of charges, approved
by the Land Department, being presumptively reasonable where appli-
cation is made for the survey of a single location or claim, I can con-
ceive of cases where perhaps it would properly apply to the survey of
consolidated claims; and, again, I can conceive of cases where probably,
if applied, the expenses would be unreasonable. But it would seem
that the decision of the question in each case must depend on the par-
ticular facts, the form and relation of the several claims and conflicts,
and therefore could not be intelligently reached without an inspection
of the plat. I remit this question to your office for further considera-
tion, and for the formulation and submission to the I)epartmenit of a
modified tariff of surveying charges, if a fixed ruling in the case of con-
solidated claims be deemed practicable.

RAILROAD GRANT-RESERVATION.

MCANDREW V. CHICAGO, M. & ST. P. R. Co.

The inadvertent marking on the records of the local office of a warrant location con-
stitutes no appropriation or reservation of the land covered thereby.

The case of Cole v. Markley cited and distinguished.

Actinkq Secretary Muldrow to Commissioner Sparks, October 28, 1886.

I have considered the appeal of James K. McAndrew from your office
decision of January 19, 1885, adverse to him as pre-emption applicant
for the SE. of Sec. 7, T. 96 N., R. 39 W., Des Moines, Iowa. The facts
as disclosed by the record before me are as follows:

McAndrew presented his pre emption declaratory statement at the
local office December 2, 1884, for the tract above described, and his
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application to file was on the same day refused, for the reason that said
tract "appears to be covered by land warrant location
Wt. No. 45,167-160 a. -act 1855, and is moreover within railroad limits."
From this action he appealed to your office, and claimed that the abstract
of land warrant locations for May, 1857, shows that the warrant above
mentioned was located on the corresponding tract in range "38" and
not in " 39," where this tract lies.

In examining the case on appeal your office found that its records
" do not show auy entry of the tract, but do show that said warrant
was located on the corresponding tract in range 38, and that the loca-
tion was patented December 1, 1859."7

The decision, the appeal from which is now before me, therefore de-
clared the objection, on account of the land warrant location, untenable,
but found the tract in question to be within the ten miles, or grante(1,
limits of the grant to the State of Iowa for the railroad now known as
the Chicago, Milwaukee and St. Paul Railwaly, and within the twenty
miles limits of the grant for the Sioux City and St. Paul Railroad, both
of which grants were made by the act of May 12, 1864 (13 Stat., 72).

Said decision also recites that the line of road first named was defi-
nitely located opposite the tract in question September 2, 1869, and
further that said tract fell within the limits of the withdrawal of Sep-
tember 12, 1864. It held that consequently the land is not subject to
disposal under the laws of the United States, and for this reason af-
firmed the action of the local office rejecting appellant's application to
make pre-eml)tion filing for the tract.

Au examination of the records of your office shows that the applica-
tion to locate the land warrant herein mentioned described the tract
which was subsequently patented under said location. It is therefore
manifest that the marking of the location on the recoi ds of the local
office as in range 39 was an inadvertence, or error, and that it in no
sense constituted a disposal of the tract covered by such erroneous
marking.

The grant for the benefit of the railroad companies, in section one
thereof, granted-

"Every alternate section of land designated by odd numbers for ten
sections in width on each side of said roads; but, in case it shall appear
that the United States have, when the lines or routes are definitely
located, sold any section or any part thereof, granted as aforesaid, or
that the right of pre-emption or homestead settlement has attached to
the same, or that the same has been reserved by the United States for
any purpose whatever, then it shall be the duty of the Secretary of the
Interior to cause to be selected, for the purposes aforesaid, from the
public lands of the United States nearest to the tiers of sections above
specified, so much land in alternate sections or parts of sections. desig-
nated by odd numbers, as shall be equal to such lands as the United
States have sold, reserved, or otherwise appropriated, or to which the
right of homestead settlement or pre-emption has attached as afore-
said," etc.



204 DECISIONS RELATING TO THE PUBLIC LANDS.

The tract in question had not at the date of the definite location of
the line of road been sold, nor had any right of pre-emption or homestead

'settlement attached to it; and, so far as the records show, it does not
appear that application had ever been ma(le for it by any settler or
clailant whatsoever. Neither had it been reserved by the United
States for any purpose what ever. The mere inadvertent marking on the
books of the local office could in no sense be regarded as a disposal of
the land. No one was seeking its ownership, consequently there was
no one to whom disposal could be made. It could not be construed as
a reservation within the meaning of the law (Cole v. Markley, 2 L. D.,
847), for this would imply a purpose, while inadvertence denotes the
absence of purpose, or that a thing is done contrary to purpose ad in-
tention.

This tract could have been claimed under the settlement laws by any
one qualified at any time prior to said definite location, and had it been
so claimed attention would have been called to the erroneous marking 
and the correction would have oeen made, as has now been done. This
being true, the conclusion must be that the tract was public land, sub-
ject to disposal under the general laws, and therefore that it was subject
to the railroad grant.

Your office decision denying McAndrew's pre emption application is
affirmed.

NOTICE OF HEARINGS AND DECISIONS.

CIRCULAR.

Commissioner Sparks, to registers and receivers, and surveyors-general,
October 28, 1886.

In addition to the registration of notices of hearings and decisions, as
provided in circular of October 15, 1884 (3 L. D., 140) it is hereby di-
rected that all notices required to be given by you of your decisions, or
of decisions of this office, involving the right of appeal, or the exercise
of other rights within a certain tinie or compliance with some official re-
quirement, will hereafter be served by you personally or by registered
letter.

When personal service is had you will transmit to this office the ac-
knowledgment of such service or evidence thereof. When service is
made by registered letter the return letter receipt, or returned letter as
the case may be, must, in every instance, be sent up with the papers in
the case.

The costs of registration will be paid out of the advances from the
proper appropriations, and estimates therefor will be embraced in the
usual requisitions.

Approved:
L. Q. C. LAMAR,

Secretary.
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BEYIEW DEATIED.

EBBOTT V. SCHAETZEL T AL.

Motion for review of decision herein (4 L. D., 587), denied by Secre-
tary Lamar, October 30, 1886.

PRACTICE-APPEAL: ACT OF APRIL 21, 1876.

ST. PAUL M. & M. RY. o., ET AL. V. VANNEST.

Though the General Land Office may refuse to receive au appeal from its decision
not filed in time, it has no authority to dismiss such appeal if it is received with-
out objection.

There is no authority under the first section of the act April 21,1876, for the confir-
mation of an entry and issue of patent where title has already passed from the
government.

- Secretary Lamar to Commissioner Sparks, October 30, 1886.

On September 16, 1886, counsel for Orlando Vannest filed an appli-
cation for an order directing you to certify to this Department the pro-
ceedings in the case of the Saint Paul, Minneapolis and Manitoba Rail-
way Company and the Crookston Improvement Company v. said Van-
nest, involving lots 6 and 7 of Sec. 25, T. 150 N., R. 47 W., and lot 4 of
Sec. 30, T. 150 N., R. 46 W., Crookston land district, Minnesota.

It is averred that your office on May 28,1886, erroneously decided that
the application of Vannest for the issuance of a patent for said lands
under the act of April 21, 1876, (19 Stat., 35), must be denied, because
patents for the same land had been issued by the Department on Sep-
tember 4, 1879, and February 9, 1881, which were still outstanding,
and also that your office, on September 1, 1886, erroneously and unlaw-
fully held and decided that an appeal from its decision, dated May 28,
same year, filed by Vannest on July 29, 1886, was not filed within the
time prescribed by the Rules of Practice (4 L. D., 35), and therefore
could not be recognized or entertained.

It is insisted by the applicant that (1) the appeal was filed in time,
and (2) that by said act of April 21, 1876, this Department is compelled
to issue patents for lands when the entries fall within the class men-
tioned therein, notwithstanding the fact that patents have already is-
sued, and are outstanding for the same land.

It appears that the appeal was filed on the 29th day of July, 1886,
and the decision states that "notice was mailed to Messrs. Drummond
and Bradford, of this city, the recognized attorneys for said Vannest,
on May 28." If that statement is correct, then it is clear that the ap-
peal was not filed within the prescribed time, and could be dismissed
by the proper tribunal. It is strenuously urged that the finding in said
decision that the notice was mailed on May 28th is not warranted by
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the practice of your office. No evidence is offered that said letter was
not mailed as alleged, and hence there is no reason for disturbing said
decision upon a question of fact.

The appeal was filed in your office on July 29, 1886, and was not re-
jected until September 17 ensuing, as appears from the record. After
the appeal had been received without objection, the onlyjurisdiction
that could be exercised by your office was to transmit the case to this
Department for final action. King v. Lietensdorfer (3 L. D., 110).

Rule of Practice No. 82 provides that"When the Commissioner con-
siders an appeal defective he may notify the party of the defect and if
not amended within fifteen days from the date of service of such notice,
the appeal may be dismissed by the Secretary of the Interior, and th6
case closed."

Unquestionably your office may refuse to receive and file an appeal
when the same is not presented within the time prescribed by the Rules
of Practice, but after the appeal has been filed and no objection made
thereto, then the appeal can only be dismissed by this Department.
* But independently of the foregoing it does not appear that there was

any error in said decision refusing to issue patent for said lands, or that
Yannest has suffered material injury from the rulings of your office.

It is well settled that a writ of certiorari can not be demanded as a
matter of right, but will issue in the discretion of the tribunal on a
prima facie showing of substantial injustice to the applicant. . P.
Harrison (2 L. D., 767); N. P. R. R. Co. v. Schoebe (3 L. D., 183); Jacob
Schaetzel (4 L. D., 28).

Said decision refusing to issue patent for the land claimed by Vannest
was based upon the authority of the decision of this Department in the
case of the Wisconsin Railroad Company v. Stiuka (4 L. D., 344), de-
cided on January 25th last, wherein said act was fully considered, and
upon authority of numerous decisions of the United States supreme
court, therein cited, it was held that "application for the confirmation
of an entry and the issuance of patent thereon under the first section
of the act of April 21, 1876, must be denied, where it appears that title
has already passed from the government."

Counsel for the applicant have cited several departmental decisions
announcing a contrary doctrine. But said decisions though not ex-
pressly named, yet in effect were overruled by the case of the Wiscon-
sin R. R. Co. v. Stinka (supra).

There is nothing in said act to indicate that Congress intended that
this Department should issue a patent for lands to which the United
States have no title. If the applicant has complied with the terms of
said act, his rights must be asserted or defended in the courts of the
country, for this Department has no further jurisdiction over the land
in controversy.

It is therefore considered that said application be, and it is hereby,
denied.
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HOMESTE D EATRY-ACT OF JUNE 8, 1872.

ELISHA B. GATES.

Under section 2305 of the Revised Statutes the time allowed for military service is
deducted from the five years residence required before final proof, but the quality
of residence and cultivation provided for in said section is the same as under the
general homestead law.

As in every case the entryman must show good faith, it is not of itself a suspicious
circumstance that he offers final proof at the earliest period permissible under the
law.

Secretary Lamlar to Comnmissioner Sparks, October 30, 1886.

This case presents the appeal of Elisha B. Gates from the decision of
your office, dated August 28, 1885, refusing to revoke and modify the
decision of your office dated June 17, 1885, holding for cancellation his
homestead entry of the SE. 1 of See. 23, T. 114 N., R. 60 W., Huron
land district, Dakota Territory.

It appears that on April 16, 1883, (not April 6th, as stated in decision
dated June 17, 1885,) Gates made homestead entry No. 3331 of said tract
under the act of, Congress approved June 8, 1872 (Section 2304, R. S.),
giving homesteads to honorably discharged soldiers and sailors, their
widows and orphan children.

On April 21, 1884, after due notice, Gates made his final proof before
the receiver of the local land office, which was accepted, and final cer-
tificate No. 139 was issued for said land on the same lay. The final
proof showed that the entryrnan was a native born citizen of the United
States, and the head of a family; that he settled upon said land on
April 17, 1883, and built a house thereon, ten by twelve feet, one story
with board roof; that he has broken and back-set twenty-eight acres of
said tract; that his improvements were worth $300.00, and that he has
resided continuously upon said tract since making his said entry, with
the exception of three months of temporary absence. With said proof
is filed a special affidavit, corroborated by two witnesses, alleging that
said Gates slipped and fell on the ice on the 8th dayof February, 1884;
that in consequence of the injury thus received, he was disabled for six
weeks, and unable to return to his home on said land; that said Gates
was in the military service of the United States and lost a foot and part
of his leg above the ankle joint in said service.

On June 17, 1885, your office, having verified the allegation of military
service from the records of the War Department, examined said entry
papers and held the entry for cancellation, " because the evidence sub-
mitted fails to show good faith in the premises." On January 7, 1885,
counsel for Gates made a motion for a review of said decision, and sub.
mitted additional affidavits tending to show compliance with the home-
stead law.
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In such affidavits Gates and his three witnesses swear, that lie com-
menced an actual ona. fide residence on said tract on April 17, 1883, in
a good house, ten by twelve feet, having a double board roof and tarred
paper between the boards; that during the months of May and June
of said year he had twenty-eigbt acres of the land broken, the stones
dug out and drawn off; that dring the fall of 1883 he had the same
breaking back-set, pulverized and cultivated, ready for crop, during
the season of 1884; that in addition to this twenty-eight acres he con-
tracted to have about one hundred additional acres broken on the
tract; that he raised no crop during the year 1883, for the reason that
it was necessary to put the ground in proper condition; that he did not
sow the twenty-eight acres until the first of May, 1884; that he had
purchased the seed-wheat with which to sow the land, and had the
same on hand at the time of making his final proof; that it was inpos-
sible to prepare the bald prairie for a crop during 1883; that in May,
1884, he sowed the twenty-eight acres in wheat and harvested therefrom
five hundred bushels; that during the month of June, 884, he had
twenty-three acres aditional of said land broken and ready for crop
in 1885; that in the spring of 1885 said Gates had twenty acres addi-
tional broken, twelve of which were planted in corn on the sod; that at
the time of making said affidavit he had fifty-one acres of wheat and
twelve acres of crn growing in good condition upon said land; that
since he established his residence upon said tract on April 17, 1883, up
to the time of making said affidavit, he has resided on said tract, and
has only been absent about three months during the fall of 1883; that
when he went away he intended to be absent only one month to attend
an important law suit in Pennsylvania, his former home; that while so
absent he slipped and fell on the ice and injured his hip, upon the same
side on which he has a wooden leg in place of one lost by amputation
on account of a wound received while in the army of the United States;
that said injury laid him up for six weeks, so that in consequence thereof
he failed to return to his home in Dakota for three months; that he has
a wife, but no children, and that his wife refused to come to Dakota to
live under any circumstances, on account of her fear of storms and cy-
clones.

It is further alleged in said affidavit that Gates is fifty-nine years
old; that while serving in the urmy he lost his left leg below the knee,
and uses an artificial limb; that he is the present owner of said land
and has never transferred or mortgaged the same; that said tract is the
only land he owns and that he has all of his money invested thereon;
that he has no intention of abandoning the land, but that it is now, and
he intends to keep it, his home and further improve it as he becomes
able to do so; that since establishing his residence upon said tract he
has had no other home or claimed any other; that this is the only claim
he has, and that he has not dug a well on the premises, because he gets
his water from a well across the road, on the land of a neighbor; that
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he has no barn o the land for the reason that he has heretofore hired
all of the breaking and cultivating done, and will not have any use for
,one until he takes off the crop for the present season; and that while
he has been unable to build a better house up to this time-much to
his regret-yet he will, if no accident occurs, build a better house in the
fall ensuing.

On August 28, 18S5. your office refused said motion, and the de-
cision states that "C laimant served in the army and lost a leg in said
service. He ma(Ie final proof within the shortest period allowed by the
statute, viz: one year-claiming a credit of four years for army serv-
ice. . . . . This office views with suspicion cases where the entry-
man makes final proof within the shortest period allowed b3 legal require-
ments, when good faith i.s not clearly and conclusively shown, by the
character of the improvements, residence and cultivation. If Gates is
sincere in desiring to obtain title to the land for a permanent actual
home, to the exclusion of all other homes, as contemplated by law, he
may submit final proof anew, when he can establish these facts to the
satisfaction of this office. I see nothing in the evidence now submitted
which entitles the claimant to a reversal or even modification of my
former decision in the case."

It will be observed that the former decision of your office held Gates's
entry for cancellation and the subsequent decision seems to so modify
the former, as to allow Gates to submit new final proof.

Section 2305 of the Revised Statutes provides that, "1 the time which
the homestead settler has served in the Army, Navy, or Marine Corps,
shall be deducted from the time heretofore required to perfect title

but no patent shall issue to any homestead settler who
has not resided upon, improved and cultivated his homestead for a
period of at least one year after he shall have commenced his improve-
ments."

It is evident that Congress intended that the time allowed for mil-
itary service should be deducted from the five years' residence required
of the entryman before the issuance of final certificate, and that the
residence and cultivation required of the discharged soldier or sailor
are of the same character as those required of other homestead entry-
men. In the present case the entryman made the preliminary affidavit
required, and after due notice made his final proof four days after the
expiration o the year from the date of settlement and residence on
said tract. His final proof was made before the local land officers and
to their satisfaction. It does not appear that said proof was in any
respect false or fraudulent. The supplemental affidavits set forth in
detail the cause of Gates' temporary absence from the land, the amount
of cultivation done upon the land and the further fact that since making
said entry Gates has continued to live upon the land, making it his
home to the exclusion of any other.

' 2278 DEC- 14
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The mere fact that the homestead entryman offers his final proof at
the expiration of the time prescribed by law is not of itself a suspicious
circumstance. In every case the entryman should show good faith,
whether the proof is offered at the expiration of the five years, or within
two years thereafter.

The local land officers before whom the final proof was made accepted
the same and issued the final certificate. The supplemental proof sus-
tains the final proof, gives a reasonable explanation of the temporary
absence of the entryman, and the failure of his wife to live on the
land. There is no adverse claimant, and there is not sufficient evi-
dence to warrant the finding that the entryman has acted in bad
faith. It is therefore considered that said decision canceling said entry
be and the same is hereby reversed.

FINAL PROOF-ADVERSE CLAIMANTS.

QUIRK v. STRATTON.

On the day fixed for submission of final proof, adverse claimants who have received
due notice thereof, must appear and show cause why such proof should not be
accepted, or lose the right to be subsequently heard therein.

Secretary Lamar to Commissioner Sparks, October 30, 1886.

On April 21, 1884, Francis I. Quirk made homestead entry for Lots
2, 3 and 4, Sec. 6, T. 108 N., R. 63 W., Mitchell, Dakota. On April 24,
1884, Bowman L. Stratton filed declaratory statement for these tracts,
alleging settlement April 21st preceding.

Stratton gave the usual notice of intention to make proof, specially
citing Quirk. In accordance with said notice Stratton submitted proof
on December 20, 1884. On that day one Edward Devy appeared as at-
torney for Quirk, and filed the following request: " I hereby specially
appear for said Francis I. Quirk, and ask that a hearing be ordered in
the above entitled case to determine the rights of both parties thereto."
Said request is indorsed: " Filed Dec. 20, 1881 10:30 A. M."

Upon the question of ordering a hearing the register and receiver
were divided in opinion. The former held: " An order folr a hearing is
disallowed for the reasons that it appears that Quirk was specially no-
tified to appear at this office on December 20, and show cause why the
proof should not be allowed and made of record. He gives no reasons
for his failure to put in testimony on that day. And this proof is al-
lowed and transmitted under the instructions contained in Marquardt V.
Olson."* The receiver held: "I do not concur in the opinion of the
register. I think a hearing should be ordered." Your office, by letter
of May 4, 1885, affirmed the opinion of the register rejecting the request
for a hearing. Quirk's attorney filed appeal.

* 11 C. L. O., 213.
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Quirk was specially cited in order that he might present objections
to the final proof. Good practice and despatch of business require
that be should appear on the day named in the notice and submit his
objections. If, however, more time be necessary to obtain evidence, or
to secure a full presentation of his case, upon proper showing, he is en-
titled to a continuance. In the present case Quirk's attorney did not
offer to cross-examine the witnesses, nor did he allege any reason or
the postponement of the case. Bad he shown that he was not pre-
pared for trial, or that a continuance of the case wouhi in any manner
benefit him, a different question would be presented. On the showing
made by the record, the request for a hearing was properly denied, and
said decision is accordingly affirmed.

PRACTICE-TIMBER CULTURE CONTEST.

DAVIS v. BOTT.

The contestant having offered, on the day of hearing, to cre certain defects in his
application to enter was thereafter entitled to proceed with the contest.

Secretory Lamar t Commissioner Sparcs, October 30, 1886.

In the case of Clarence H. Davis v. Vallentin Bott, involving the
NE. of See. 10, T. 108 N., R. 3 W., 5th P. M., Tracy. Minnesota, an
appeal has been filed in behalf of Bott from the decision of your office,
rendered January 21, 1885. The material facts to be considered herein
are as follows:

On the 13th of Febriary, 1880, Bott made timber-culture entry No.
1269 of the tract specified; and on the 13th of March, 1884, Davis filed
affidavit of contest against said entry, the charge being a failure to
comply with the law in the matter of planting and cultivating. Hear-
ing was set for May 30, 1884, at which date the defendant appeared
specially and moved to dismiss the case on the following grounds:

First, Because the affidavit accompanying the application to enter
under the homestead law was sworn to before a notary public, who is
not an officer authorized to administer oaths in homestead cases; and

Second, Because said homestead application was unsigned.
At the same time the contestant offered to sign his said application,

and have it filed nune pro tunc, and also offered to file a new affidavit
sworn to before the proper officer.

The local officer sustained the motion of defendant to dismiss, basing
their ruling on the Bundy-Livingston case ( L. D., 179); but, on ap-
peal, their decision was reversed by your office in the decision before
mentioned, and the contestant was allowed the right to proceed with
his contest, under the ruling in Bennett v. Taylor (2 L. D., 48).

I am of opinion the judgment of your office was correct. The offer of
Davis, made on the day set for hearing, to cure whatever defects there
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were in his contest was good, under the rule in Ferrier v. Wilcox (4 L.
D., 470), and cited cases.

The decision appealed from is therefore affirmed, and the contest of
Davis will proceed in regular order.

PJA CTICF-A PPEAL-EVIDEKNCE.

BUSHNELL v. BURTT.

Rules 48 and 49 of Practice contemplate the reversal or modification of a decision of
the local office, if it is contrary to existing laws or regulations, though the appeal
therefrom is not filed in time.

When testimony in a contest is taken before an officer, other than the register or re-
ceiver, the order therefor should be made of record in the local office.

After the dismissal of contest it should not be re-opened, and proceedings bad there-
under, without due notice to the defendant.

Secretary Lamar to Commissioner Sparks, October 30, 1886.

I have considered the case of D. W. Bushnell v. ilarry D. Burtt, in-

volving the latter's timber-culture entry No. 1404 on the SW. j of Sec.
4, T. 114, R. 75, Huron, Dakota, on appeal by Bushnell from your de-
cision of Mav 8, 185, holding his entry for cancellation.

Your said decision was made upon the appeal of Bushnell from the
action of the local officers, urging that said action was irregular and

contrary to existing regulations, and it dismissed the appeal because it
held said action to be regular and proper and because said appeal was
not filed within the prescribed time. The record shows that said ap-
peal was not filed within the thirty days prescribed in Rule 44. Rules
48 and 49 contemplate, however, that a decision of the local officers
shall be modified or reversed, as the case requires, notwithstanding a
failure to file the appeal in time, " where the decision is contrary to ex-
isting laws or regulations." As irregularity and illegality in the decis-
ion of the local officers is charged in Bushnell's appeal to your office, I
will consider his appeal from your decision refusing to find such irreg-
ularity and illegality.

The papers before me show that Burtt's timber-culture entry was made
March 5, 18837 and that on March 6, 1884, Bushnell filed affidavit of

contest against it, alleging failure to break during the first year. The
testimony, it appears, was taken before one I. E. Youngblood, a notary
public, on May 22, 1884; but there is no record of the order of the local
officers on which it was taken. This is certainly an irregularity on the
face of the record. It was perhaps the want of such order that caused
the mistake under which the local officers afterwards dismissed the
contest, as hereinafter referred to.

It also appears that service of notice of the hearing was made by
publication, upon Bushnell's affidavit, stating that Burtt's residence
was unknown to him. Under settled rulings, such an affidavit is insuf-
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ficient, and the notice under it invalid. Ryan v. Stadler (2 L. D., 50);
Parker v, Castle (4 L. D., 84).

Again, it appears that on the day set for final hearing at the local
office, to wit, June 2, 1884, Burtt's attorneys appeared for the purpose
of protecting his interests, but Bushnell did not appear in person or by
attorney; and thereupon the local officers dismissed the contest for de-
fault. Afterwards, and on the same day, the testimony taken before
Youngblood was rejected by the local officers, for what reason does not
appear. And still later, to wit, on June 24, 1884, Bushnells attorney
filed an affidavit admitting that he had neglected to appear on the day
set for hearing, but alleging that said neglect was not Bushnell's fault,
and at the same time and for said cause he moved the re-opening of the
case; and thereupon the case was re-opened, without notice to Burtts
attorney, the said evidence was accepted, and upon it the entry was
held for cancellation. Thig was manifestly and flagrantly wrong, for it
deprived the contestee of the defence which he had offered to make.

By reason of the aforesaid irregularities and errors the said decision
is reversed, and all the proceedings subsequent to the filing of the affi-
davit of contest are hereby set aside, with leave to the contestant to
proceed anew after proper notice.

PRACTICE-SERVICE OF NOTICE.

CROWSTON V. SEAL.

Service of notice upon a non-resident made by registered letter held good, it appear-
ing that the defendant received sch notice more than thirty days before the day
set for hearing.

Secretary Lamar to Commissioner Sparks, October 30, 1886.

I have considered the case of Joseph Crowston v. William Seal, as
presented by the appeal of the latter from the decision of your office,
dated May 3, 1885, dismissing his appeal from the decision of the local
land officers denying his motion to dismiss Crowston's contest against
Seal's timber culture entry No. 1256 of the NW. - of Sec. 9, T. 161 N.,
R. 53 W., made November 17, 1881, at the Grand Forks land office,
Dakota Territory.

The record shows that Crowston initiated a contest against said en-
Try on January 15, 1884. On March 10th both parties appeared in per-
son and by counsel, and upon objection made by counsel for contestee
to the sufficiency of the affidavit the local land officers report that " the
contestant let the contest drop and a new affidavit was filed March 18,
1884, and summons issued March 27, 1884, fixing the hearing for June
4, 1884, and on March 31st Cox and Merriman admitted service of no-
tice, and on April 19th the attorneys for contestant mailed a copy of
the notice in a registered letter to Seal, which he received May 2d,
more than thirty days prior to the day of hearing."
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There appears in the record what purports to be a receipt of William
Seal of ': Reg. No. 148, addressed to William Seal, Kennedy, Minn.,"
with directions to " return to Bennett and 0. Keefe, Grand Forks, Da-
kota;" also a receipt of R. McDonald, postmaster of Grand Forks, Da-
kota Territory, of registered letter, patcel No. 148 from Bennett and 0.
Keefe, addressed to William Seal, Kennedy, Minnesota.

At said hearing Seal appeared specially and moved to dismiss said
contest, on the ground that " no notice of the hearing in said action
has been served upon the said claimant." The only error insisted on
by the appellant is that no service was perfected upon him as required
by the rules of practice.

Rule of Practice No. 10, under which said contest was initiated, pro-
vides that "Personal service shall be made in all cases, when possible,
if the party to be served is resident in the State or Territory in which
the land is situated, and shall consist in the delivery of a copy of the
notice to each person to be served."

Rule 11 provides that "personal service may be executed by any
officer or person."

Rule 12 provides that "Notice may be given by publication alone
only when it is shown by affidavit of the contestant, and by such other
evidence as the register and receiver may require, that personal service
can not be made."

Rules 13 and 14 provide how publication shall be made.
Rule 15 provides that " Proof of personal service shall be the writ-

ten acknowledgment of the person served, or the affidavit of the per-
son who served the notice attached thereto, stating the time, place,
and manner of service."

In the case of Parker v. Castle (4 L. D., 84), this Department held
"that these rules have in effect the force of a statute
The proper basis for an order of publication, the publication by adver-
tisement, the sending of a copy by registered letter, and the posting of
copy on the land, are all constitutent and essential parts of notice by
publication,' and the absence of any one of these essentials makes in-
operative the efficacy of the others, if the defect be not waived. See
Wallace v. Schooley (3 L. D., 326)."

In the departmentaldecision of Milne v. Dowling itwas held that "the
mere fact that a claimant has knowledge of a pending contest against
him does not bring him into court, and does not render it incumbent on
him to defend his claim." See also United States v. Raymond (4 L. D.,
439); Miller v. Knutsen (ibid., 536).

In the case at bar, counsel for Seal appeared specially, and moved to
dismiss for want of proper notice. There was no denial that Seal re-
ceived said registered letter, sent by the attorneys of the contestant,
and while it is not enough that " the notice was sufficient to put the
claimant on inquiry," unless due service has been made in accordance
with Rule of Practice No. 5, yet in the case at bar it would seem that
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the service was sufficient, and the motion to dismiss was properly over-
ruled.

An examination of the whole record shows no good reason for dis-
turbing said decision, and it is accordingly affirmed.

HOMESTEAD ENTRY-COMMUTATION PROOF.

EVAN L. MORGAN.

Commutation proof approved for patent where the eutryman died after the submission
of final proof, which if not altogether satisfactory with respect to residence,
failed to show any want of good faith.

Secretary Lamar to Commissioner Sparks, October 30, 1886.

This is an appeal by the attorney for Evan L. Morgan, deceased, from
the decision of your office, dated July 13, 1885, rejecting his comma
tation proof and holding for cancellation his cash entry No. 10023 of
the S. j of the NW. 1 of Sec. 8, T. 113 N., R. 65 W., 5th P. M., Huron
land district, Dakota Territory.

It is shown by the record that said Morgan made homestead entry
No. 2825'of the NW. I of said section on April 2, 1883. On June 25,
1884, Evan L. Morgan gave due notice of his intention to make final
proof before the local land officers on August 15th, same year. The
register and receiver were satisfied with the proof and allowed said
Morgan to make proof and payment for said land under section 2301 of
the Revised Statutes. The final proof shows that said Morgau was
-a single man, duly qualified to make said entry; that he settled and
built a house on said land in September7 1883, and has lived thereon
continuously, with the exception of temporary absences of two or three
weeks at a time; that his improvements consist of a house eight by ten
feet, forty acres of breaking, a well-all valued at $200.

On April 9,1885, said entry was suspended and a special affidavit was
oalled for to " show the number, duration and causes of all absences."

On April 27, 1885, Edward D. Morgan filed an affidavit, corroborated
by two witnesses, in which it is averred that said Edward D. Morgan
is the brother of said Evan L. Morgan; that Evan L. Morgan died on
or about the 12th day of February, A. D. 18S5; that he commenced
residing on said land on or about the 20th day of October, 1883; that
during the month of November, same year, he left said land and went
to Wisconsin, on account of his ill health, where he remained until
March, 1884, when he returned to Dakota and again resumed his resi-
dence; that during the spring and summer of 1884, until he made his
Anal roof, he was compelled to work at his trade, as a printer, in
Huron, to suplport himself, being unable to do manual labor on a farm,
on account of ill health. That during this time he was never absent



216 DECISIONS RELATING TO THE PUBLIC LANDS.

from the land for a longer period than two weeks at any one time; that
he returned to the land as often as his health and means would permit;
that said entryman had been an invalid from his childhood; that his
death was caused by inflammatory rheumatism, which had made him a
confirmed invalid for a long time; that owing to the ill health of said
Evan L. Morgan it would have been unsafe for him to have lived on
said land during the winter of 1883, and that it was absolutely necessary
for him to earn his support at his trade. Your office, on July 13, 1885,
considered said affidavit, and held that it was "entirely insufficient as
showing the actual continuous residence required by law. The proof
is therefore rejected and the original entry and the certificates are held
for cancellation."

Said decision found that Morgan established his residence in Sep-
tember, 1883, and there is no sufficient evidence that he ever intended
to or did abandon the land or change his residence thereon. Sickness
and poverty have always been held, when clearly shown, to be a suffi-
cient excuse for temporary absences of the entryman. If Morgan were
alive, in the absence of any evidence showing bad faith, he would
be permitted to make new proof showing the required residence, in
case the proof alrealy furnished was held insufficient. His death pre-
vents any further compliance on his part. He made cash entry of only
one half of his original entry, and in view of the improvements made
upon said land, as above set forth, the ill health and poverty of Morgan,
and the absence of any adverse claim, it would seem that said cash
entry should be allowed to remain intact and that patent should duly
issue thereon.

It is considered, therefore, that said decision of your office holding
said entries for cancellation be and it is hereby reversed, and the case
remanded.

SCHOOL LANDS IV WASHINGTON TERRITORY.

JOHN W. BAILEY ET AL.

The act reserving lands to the Territory for school purposes, so far as it affects the
reservation of such lands, is the same in effect as an absolute grant.

By the act of February 26, 1859, authority is conferred for the selection and ap-
proval of indemnity lands to cover deficiencies caused by fractional school sec-
tions.

Secretary Lamar to Commissioner Sparks, November 3, 1886.

The matter now under consideration involves the right to enter under
the homestead, pre-emption and timber-culture laws certain described
lands in the Walla Walla land district, Washington Territory, selected
by the Conmiissioners of Walla Walla county, tinder the act of Feb-
ruary 26, 1859, as indemnity for school lands to compensate for defi-
ciencies by reason of section sixteen being fractional in quantity. It
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embraces thirteen cases, which were transmitted to the Department on

separate appeals, but as they all involve the same question they will

be considered together. They are as follows:
John W. Bailey for the S. i SE. 4 S. 8, T. 7 N., R. 36 B.:

* * * * * *

The application to enter was in each case rejected by the local offi-

cers, whose action was approved by the Commissioner by letter of

June 26, 1884, "4for the reason that the Secretary, in his decision of

December 7, 1883, held that the said tracts having been selected as in-

demnity under the grant for schools and approved by the Secretary are

in a state of reservation, whether rightly so or not, and are not subject

to sale or disposal during its continuance."
In the decision above referred to the Secretary refused to consider

the question whether the Commissioners of Walla Walla county were

authorized under the act of March 2, 1853, to make said selections,

"because the lands applied for, being in a state of reservation, whether

rightly or not, are not subject to sale or other disposition during its

continuance."
Counsel now insist that the act of March 2, 1853, gave authority to

the County Commissioners to make selections only in case the defi-

ciency arose from school sections being taken by settlers before survey,

and that as they derived no authority under the act of February 26,

1859, to make selections to compensate for deficiencies where sections

sixteen and thirty-six are fractional, or wanting in quantity, that the

act of said Commissioners making said selections and the approval by

the Secretary of the same was without authority of law and was there-
fore void.

Hence the controlling question in this case is, whether under the act

of February 26, 185'), the Secretary of the Interior had authority to

approve such selections and by such approval to reserve said lands for

the purposes indicated by that act.
I do not consider it necessary to pass upon the question so elab-

orately argued by counsel, to wit, that, if there was an absolute want

of authority under the acts cited for the action of the County Com-

missioners or the approval of the Secretary, that their action being

without legal sanction was an absolute nullity, and did not render such

selections operative and valid so as to reserve them from entry, because

after a careful consideration of the question I am satisfied that such

selections were authorized under the act of February 26, 1859, and the

approval of the Secretary thereof was a legal reservation of the land

for the purposes indicated by the act, and hence were not subject to

entry during the continuance of said reservation.
The act of March 2, 1853, providing for the territorial government

of Washington Territory, by section 20, enacts:

"That when the lands in said Territory shall he surveyed under the
direction of the government of the United States. preparatory to bring-
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ing the same into market, or otherwise disposing thereof, sections num-bered sixteen and thirty-six in each township in said Territory shall beand the same are hereby reserved for the purpose of being applied to
common schools in said Territory, and in all cases where said sectionssixteen and thirty-six, or either or any of them, shall be occupied byactual settlers prior to survey thereof, the County Commissioners of
the county in which said sections so occupied as aforesaid are situated,be, and they are hereby, authorized to locate other lands to an equal
amount in sections or fractional sections as the case may be, within
their respective counties, in lieu of said sections so occupied as afore-said."

It is very evident that under this act there is no authority to locate
or select other lands in lieu of sections sixteen and thirty-six, except
where said sections were occupied by actual settlers prior to survey
thereof; but in such cases the right of the territorial authorities to
select is unquestioned, and as fully authorized as in the case of a grant
to a state. So far as it affects the reservation of the land, the terms
of the act reserving such lands to the territory for school purposes
have the same force and effect as of a grant to a state. In the one
ease the lands are granted, but such lands are not granted to the ter-
ritories, but simply reserved for the purposes of common schools, and
while such reservation does not amount to a grant, or so completely to
a dedication in the stricter legal sense, as to withdraw from Congress
the power of disposition over them, so long as it continues, it has for
that purpose the same force and effect as a grant.

I can see no force in the position of counsel that as no grant what-
ever is made to a territory, but simply a certain reservation in contem-
plation of a future grant, there is no means for fully indemnifying the
people of a territory for losses in the contemplated grant until it shall
become a state, because the act establishing the territorial government
provides that sections sixteen and thirty-six " are hereby reserved," and
when said sections or either of them shall be occupied by actual settlers
prior to survey thereof, the county commissioners are authorized to
locate other lands to an equal amount in lieu of said sections so lost or
occupied. Hence, if sections sixteen and thirty-six are reserved for
the purposes of common schools and the commissioners have authority
to select lands in lieu of lands lost by settlement prior to survey-the
lands so selected and approved by the Secretary are in like manner
reserved for sch purposes.

But if there is any doubt as to the power of the Secretary to reserve
lands so selected under the act of 1853, the act of February 26, 1859,
not only solves the doubt as to such selections, but also authorized the
selection of lands to compensate for deficiencies where sections sixteen
and thirty-six are fractional in quantity, or where one or both are want-
ing by reason of the township being fractional, or from any natural cause
whatever. It is under this clause of the act that the selections now
under consideration were made.
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The act of February 26, 1859, is entitled "An act to authorize settlers
upon sections sixteen and thirty-six, who settled before the survey of

the public lands to pre-empt their settlements"-which after providing
that said sections shall be subject to the pre-emption claim of such set-
tler; further provides-

"And if they or either of them shall have been or shall be reserved
or pledged for the use of schools or colleges in the State or Territory
in which the lands lie, other lands of like quantity are hereby appro-
priated in lieu of such as may be patented by pre-emptors, and other
lands are also hereby appropriated to compensate deficiencies for school
purposes, where said sections sixteen or thirty-six are fractional in
quantity, or where one or both are wanting by reason of the township
being fractional or from any natural cause whatever; Provided, that
the lands by this section appropriated shall be selected and appro-
priated in accordance with the principles of adjustment and the pro-
visions of the act of Congress of May 20, 1826."

By the terms of this act, where sections sixteen and thirty-six have
been reserved or pledged for school purposes in any State or Territory,
and settlement has been made on said sections prior to survey, other
lands in lieu thereof are appropriated; and the words of the act, " other
lands are also hereby appropriated to compensate deficiencies for
quantity," etc., clearly indicates that it was the intention of Congress
to enlarge the reservation provided for by former acts, so as to reserve
for school purposes the usual quantity of lands contained in full legal

sections, where sections sixteen and thirty-six are fractional in quan-
tity, or where one or both are wanting by reason of the township being
fractional, or from any natural cause whatever.

Now, it is very clear that if such lands are appropriated in lieu of

sections reserved that the lands so appropriated are in like manner
reserved, depending only upon the subsequent action of the county
commissioners, the certification of the Commissioner of the General
Land Office, and the approval of the Secretary.

It is true that this selection and approval only amounts to a reserva-
tion, and-unlike a selection made under a grant to a State-is a matter

over which the Department retains full jurisdiction and control; but
such reservations should not be revoked or disturbed if they have been
made in accordance with the principles of adjustment provided by the
act of May 20, 1826. It not being denied that these selections were

made according to the principles of adjustment provided by said act, I
have not considered that question.

For the reasons above stated, I affirm the decision of your office in
refusing to allow the aforesaid entries.
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BLANK FORMS FOR FINAL PROOF.

CIRCULAR.

Commissioner Sparks to registers and receivers, November 2, 1886;

A supply of blank forms for use in pre-emption, homestead and com-
muted homestead final proofs has this day been transmitted to you.
From the date of the receipt of these forms the same will be exclusively
used by you and no proofs will be taken on the old forms thereafter.

You will at once forward by registered mail or prompt conveyance to
each clerk of a court of record and to each judge of probate in your
district, a sufficient number of the new forms for their immediate use,
and will instruct them that these forms only are to be used by them,
and that in no case will they be permitted to further use the old forms.

You will promptly reject all proofs transmitted by such officers that
are not made on the new forms after the same shall have been distributed.

Registers and receivers, and officers taking proofs, are enjoined to
use the utmost strictness in the examination of parties and witnesses,
and to obtain full, specific, and unevasive answers to all the questions
propounded in the new forms. This course will obviate the necessity
for the cross-examination heretofore prescribed to remedy defects in
the old forms, but all necessary oral cross-examinations will be made
by attesting officers to further test the good faith of claimants and the
reliability of the testimony of claimants and witnesses. Officers will
certify to their oral cross-examinations.

Registers and receivers will carefully examine all proofs now in their
respective offices upon which certificates have not been issued, and all
that may be transmitted to them on old forms before the distribution of
the new forns, and when such proofs are in any respect unsatisfactory,
they will return the same and require new proofs to be made on the new
forms, withouthowever, requiring new advertisements unless the orig inal
advertisement was defective or proof was not made as advertised.

They will in like manner examine all proofs transmitted on the new
forms and will not issue certificates, nor place entries on record, nor
transmit the proofs to this office until the same have been thus examined.
Defective, insufficient, or unsatisfactory proofs will be rejected and new
proof required.

Proofs taken by other officers than registers and receivers must be
immediately transmitted, with the money, to the register and receiver.
When any interval of time, other than that required for immediate and
expeditious transmittal, elapses between date of' proof and date of its
receipt, with the money, at the district land office, a new final affidavit
covering date of receipt of proof and payment by the register and
receiver will be required before ertificate is issued or the entry placed
of record. Proof without payment must in no case be accepted or
received by registers and receivers. All discrepancies between date of
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proof and date of register's certificate and receiver's receipt must be
accounted for by certificate from the register and receiver attached to
each case.

You will furnish all clerks of courts and judges of probate in your
district with copies of these instructions for their information and
guidance.

Approved:
L. Q. . LAMAR,

Secretary.

PRE-EMPTION-FINAL PROOF AND PA YME-ATN

LOTTIE MERWIN.

Payment must be made at the time final proof is submitted.

Acting Secretary Muldrow to Commissioner 'parks, November 8, 886.

I am in receipt of your letter of October 27, 1885, transmitting appeal
of Lottie Merwin from your office decision of June 4, 1885, rejecting
her pre-emption proof for the SE. I of Sec. 4, T. 129 N., R. 56 W.,
Watertown district, Dakota. Her declaratory statement was filed Oc-
tober 15, alleging settlement October 5, 1883; proof was made July 1,
1884; payment was tendered February 23, 1885, after a lapse of nearly
eight months from the time of making final proof. This delay in tender-
ing payment is your reason for rejecting said proof, in accordance with
your office instructions of November 18, 1884, holding that "proof and
payment must be made at the same time," and that "proofs made with-

out tender of payment must be rejected" (3 L. D., 188).
Claimant, in her appeal, alleges that she had expended all her earn-

ings in the improvement of the land; that she made every effort to
obtain the money with which to pay for the land, but was disappointed,
and "was compelled to send her proof to the land office without the
money."

But claimant was not compelled to make proof within nine months
after settlement; she had thirty-three months in which to do so. If she
made her pre-emption claim in good faith, intending the land for her
home, no reason appears why she should not have waited until such
time as she did obtain the money before making proof. To allow par-
ties to postpone payment for months or years after making proof would
involve additional and needless labor to the officers of the government,
and cause inextricable confusion and complication of the office records.
If Miss Merwin desires she will be permitted to make new proof, by
showing six months actual residence on the land immediately preced-
ing final entry. This will of course, as claimant suggests, involve
additional expense to her; but this will be the result of her own haste
in making her former proof when she had not the money to make pay-
ment for the land, and when it was unnecessary to do so.
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SOLDIERS' ADDITIONAL HOMESTEAD.

MARY J. WOOLLEY ET AL.

An applicant for public land has the right at any time to withdraw his pending ap-
plication and thus abate his claim.

On such withdrawal the applicant may properly revoke a power of attorney given
for the prosecution of his claim.

Where through misapprehension as to the rights of the minor heirs the original ap-
plication for the right of additional homestead did not contain the names of all
the minors, the entry is allowed to stand, patent to issue in the name of the minor
orphan children of the deceased soldier.

Acting Secretary Muldrouw to Commissioner Sparks, Norember 9, 1886.

In April, 1878, Mary J. Woolley filed by guardian her application for
the right of additional homestead entry, and on the 13th of December,
1878, your office certified that she as the minor orphan child of Andrew
C. Woolley was entitled to an additional homestead entry of not ex-
ceeding one hundred and twenty acres, as provided in section 2306 of
the Revised Statutes. July 18, 1882, said certificate was located, and
entry No. 2532 allowed at the Walla Walla land office, Washington
Territory, upon which entry final certificate No. 719 issued.. In May,
1882, William L. Woolley, Roan M. Woolley, and Hattie C. Woolley
filed, by their mother, Eineline M. Summers, gar(1ia1l, their claim, as
minor orphan children of Andrew C. Woolley, of right to nake addi-
tional entry.

Accompanying the proof filed with said claiin is the affidavit of Felix
Woolley, who was the guardian of Mary J. Woolley, to the fact that
the minor heirs of A. C. Woolley at the date (March 26, 1878) of his
appointment as guardiam were Mary J. Woolley, William L. Woolley,
Roan M. Woolley, and Hattie (. Woolley, aged respectively sixteen,
eleven. eight, and six years. On this showing your office, by its decision
of February 7, 1885, declared the entry (final certificate 719), made in
the n ame of Mary J. Woolley, illegal and held the same for cancellation.

April 20, 1885, Messrs. Drummond and Bradford, attorneys, were
given by your office sixty days within which to show cause why said
final entry should not be canceled. On June 10, 1885, they filed the
affidavit of Emneline M. Summers to the effect that her application as
guardian of William L., Roan M., and Hattie C. Woolley was made
through a misapprehension of the facts in the case; that she did not
know that a certificate had been issued and an additional homestead
entry made in the name of Mary J. Woolley, one of the minor heirs of
Andrew C. Woolley, deceased; that she knew an application had been
filed by Felix Woolley, guardian of said Mary J. Woolley, but had been
informed that said claim had never been certified; that she and said
Felix Woolley were informed by the county clerk, and so believed, that
her wards, William L., Roan M., and Hattie C. Woolley were not en-
titled to any portion of the additional entry, because they were the
children of a wife of the soldier married after the war, and that Mary
J. being the child of a former wife was alone entitled to make the ad-
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ditional homestead entry; that for this reason the names of her said
wards were not included i the first application; that she is now in-
formed that an entry, final certificate No. 719, has been made in the
name of Mary J. Woolley; that she believes said entry was made in
good faith and that its ancellation would cause innocent purchasers
to suffer; that in view of these facts, and of the further fact that the
purchase price originally agreed upon has been secured by said inno-
cent purchaser and will be equally divided among all of the heirs, in-
cluding her wards, she now asks that she be allowed to withdraw the
application made by her as guardian, and that the entry of Mary J.
Woolley be allowed to pass to patent.

She also expresses her desire to revoke the power of attorney given
by her as guardian of said minors to Theodore F. Barnes, to secure for
them the right of additional entry, for the reason that said power was
executed under a misapprehension.

Upon consideration of the facts above set out, your office by decision
of June 29, 1885, adhered to its previous decision holding the entry
made in the name of Mary J. Woolley for cancellation. It also declined
to permit Mrs. Summers to withdraw the application made by her as.
guardian of the three youngest of the four minor children herein named,
and further declines to recognize the revocation by her of the power of
attorney given to T. F. Barnes to prosecute her claim in behalf of said
three minor children.

In my judgment this was error. An applicant for public land has.
the right to any time withdraw his pending application and thus abate
his claim. This is a matter within his own discretion, and I do not see
that the authority to so exercise his discretion exists any the less in a-
guardian than in an applicant claiming for himself.

The decision appealed from states that " Mrs. Summers' appointment
as guardian was to conserve the rights of her wards and not to waste
or relinquish them," and gives this as a reason for refusing to allow her-
to withdraw her application or revoke the power of attorney given in
connection therewith.

While the principle enunciated with reference to the purpose of the
appointment of Mrs. Summers as guardian is without doubt correct, it
by no means follows that her withdrawal of the application filed in be-
half of her wards would operate adversely to their rights, or that it
would in any degree tend toward a waste of that to which they as minor
orphan children are entitled under the law. On the contrary, in view
of the facts as presented by the record, her action indicates an inten-
tion and effort on her part to conserve the rights of her wards.

Besides, if she fails to act in good faith with said wards, that will be
a matter for the consideration of the authority which appointed her
guardian, and in the absence of anything on the face of the record
tending to show fraud, it must be presumed that she has acted in good
faith, as well as on her bestjudgment.
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I find no reason for interfering with her discretion i offering to with-
draw her claim as guardian. Having reached this conclusion, I must
also conclude that she has full authority to revoke the poxver of attorney
given to T. F. Barnes, since the withdrawal of the claim removes all
necessity for his further employment in the case, if it does not of itself
work a revocation. It mav be added that it does not appear that Mr.
Barnes objects to the proposed revocation.

The only remaining question is as to what is the proper course with
reference to the entry alrea(ly made in the name of Mary J. Woolley,
the oldest of the four minor hildren. It has been canceled by your
office decision appealed from, but the local office was instructed in said
decision to permit no entry or filing for the land embraced thereby until
further advised on the sub ject.

In view of the evident misapprehension under which the original ap-
plication omitted to mention all the minor children and of the fact that
an understanding appears to have been arrived at among the heirs by
which under the entry already made their respective rights will be pre-
served, I do not see that there exists any necessity for the cancellation
of said entry.

To cancel the entry would work a hardship upon those who hold as
assignees the land covered by the entry, for it appears it has passed by
sale and purchase. Moreover, the object of the law is to pass title
under any valid claim to the party or parties entitled by virtue of suich
slaim; and in this case, since it now appears who the parties are, patent
may, I think, properly issue in the name of the minor orphan children
of A. C. Woolley, deceased, though the entry in question was, through
misapprehension, made in the name of but one of them. Under such
a patent the rights of the several heirs will. if necessary, be protected
by the courts, but as already indicated it does not seem at all probable
that there will in this case be any occasion for an appeal to the courts
for the purpose named.

Your office decision is reversed, and you will adjudicate the questions
involved in accordance with the views herein expressed.

COAL LAND ENTRY; PRACTICE.

W. F. HAWES ET AL.

The qualification of each member of an association is an essential element in its right
to make entry.

After an appeal from a decision of the General Land Office has been filed and accepted
the case, without further action, must be forwarded to the Department for final
disposition.

Acting Secretary Muldrow to Commissioner Sparks, November 12, 1886.

This record presents the appeal of W. F. Hawes, for himself and the
Union Pacific Railway Company, and also as agent for Alfred R. King,
Henry A. Tidd, Willis Mallory, and James Fisken, from the decision
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of your office, dated July 29, 1884, holding for cancellation coal entry
No. 1, of Sec. 8, T. 14 S., R. SX W., made June 6, 188:1. by said King,
Tidd, Mallory, and Fisken, at the Gunnison land office, in the State of
4olorado.

It is shown that Mallory and Fisken on December 7, 1882, tiled their
coal declaratory stiterneut No. 204, upon thc . of said section,
alleging ossession November 1, 1882, and that King and Tidd iled
their coal declaratory statement No. 205, upon the S. of said section,
on the same day, alleging possession thereof on November 1, 1882.
Your office deci(led, on July 29, 1884, that the value of the improvements
on each tract is only $150 ; that the possession of the parties at date
of entry is not shown nor alleged ; that the agency of John Hopkins,
who made the affidavit as to the character of said laud, is not shown,
nor is his affidavit corroborated as required by paragraphs 34 and 35,
of circular approve(l July 31, 1882; that neither of the claimants made
affidavit as required by paragraph 32 of said circular; that the only
authority for alloving a association to enter 640 acres of coal land is
by section 2348 of the Revised Statutes; that y section 2350 of the
Revised Statutes only one entry can be made nder said section by the
same person or assciation of persons, and no association of persons,
any member of which shall have taken the benefit of sections 2347-8-9,
R. S., either as an indlividual or as a member of ay other association,
shall enter or hold any other lands under the provisions thereof; that,
if said entry should be approved, Mallory and Fisken would acquire
an interest in the S. j of said section, and that King and Tidd would
each obtain a benefit of more than one filing, which is inhibited by the
law and regulations of this Department.

On September 22, 1884, counsel for said company, claiming to be the
purchaser of said land from the parties who made the filings and entry,
filed an application in your office, asking that said entry be corrected
and that said parties be permitted to make entries of said land in ac-
cordance with their several declaratory statements as filed in said local
land office, and also that an investigation be ordered to ascertain the
regularity and validity of said declaratory statements and the rights
of the respective parties.

On October 4, 1884. said Hawes filed in the local land office an appeal
from said decision holding said entry for cancellation, and the same
was transmitted to your office on October 9th ensuing. On October28,
1884, additional proof was filed in your office by counsel for said par-
ties in support of said entry. Other papers were subsequently filed
in support of said motion. On October 21, 1885, your office considered
said application for correction of said entry, and the papers filed in
support thereof. The papers referred to are copies of two quit claim
deeds from said declarants to said company, dated December 2, 1882,
the consideration in each of said deed is two thousand dollars, and the
grantors state in the deeds they intend to convey and assign to said

2278 DEC-15
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company "1the right to purchase the above described coal land and
complete the title to the same in the name of the parties of the first
part," and your office found that if the parties filing said declaratory
statements had any rights in said land by reason of their alleged pos-
session from November 1 to December 2, 1882, they were transferred
to said company on said last named date, by said deeds; that the
possession alleged in said declaratory statements was the possesion of
the company as against the declarants, and that all parties appear to
have so regarded it, since the company proceeded to make private
cash entry, under Section 2347 of the Revised Statutes, instead of per-
fecting entry under Section 2348 of the Revised Statutes, and your
office held that under the authority of the departmental decision in the
case of Kerr et al. v. Utah Wyoming Improvement Company (2 L. D.,
727) said entry could not be allowed to pass to patent.

I concur in the conclusion of your office that the record shows that
said company is attempting to secure title to said section withour fur-
nishing the proofs required by law, and the regulations of the Depart-
ment.

The record shows that the attorneys for claimants requested your
office, on September 24, 1884, that, in view of their motion for a cor-
rection of the error in making said entry, no action should be taken on
the appeal from said decision of your office, dated July 29, 1884, until
said motion shall be disposed of. The appeal appears to have been
filed in the local land office October 9, and received in your office October
15, 1884, and the decision refusing the motion was rendered October
21, 1886.

It has been repeatedly held by this Department that when an appeal
has been filed and accepted, the only action that can be taken by your
office is to forward the case to this Department for final disposition.
King v. Leitensdorfer (3 L. D., 110); Vannest v. St. P., M. & M. Ry.
Co. (5 L. D., 205).

A careful examination.of the whole record'discloses no error in said
decision, and it is considered and adjudged that the same be affirmed.

MILITARY RESERVATION-NATIONAL CEMETERY.

FORT CUSTER.

Secretary Lamar to the Secretary of War, ovember 12, 1886.

Referring to the letter of Acting Secretary Benet of the first instant,
enclosing the papers relating to the proposed military reservation for
the post of Fort Custer, the national cemetery on the site of Custer's
battlefield, and the limestone reservation, within the Crow Indian res-
ervation in Montana Territory, inviting attention to the endorsement
of the Lieutenant General of the Army, of the 25th ultimo, on letter
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from this Department of the 9th of July last, and requesting to be advised
whether the recommendation therein, to declare a reservation of 3¢
square miles. or six miles square, for Fort Caster, of which the center
shall be the flag staff of the post, and a reservation of one square mile
for the national cemetery of Custer's battlefield, will meet the approval
of this Department, I have the honor to state that the letter with its
enclosures was referred to the Commissioner of Indian Affairs for re-

port, a copy of which is transmitted herewith, bearing date the 11th
instant, and signed by the Acting Commissioner.

From the report of Indian Agent Williamscn, resident at the Crow
reservation, made to the Commissioner of Indian Affairs August 31st
last, a copy of which is enclosed in the Acting Commissioner's report

herewith, it appears that about thirteen Indian families have received
allotments of land within the limits of the proposed reduced reserva-
tion for the post of Fort Custer, as designated in the endorsement of
the Lieutenant General of the Army.

With the distinct understanding that the order to be prepared. by the
War Department for the Presideni's signature, declaring this reserva-
tion, shall provide that these thirteen families shall not be disturbed,
but shall be. allowed to remain where they are now located, and to re-

tain their present allotments of lanl. and be permitted tile free and
unrestricted enjoyment thereof unless they shall voluntarily release or
abandon the same, this )epartment will interpose no objection to the
declaration of the reservation as stated by the Lieutenant General in
his endorsement of the 25th ultimo.

As to the limestone reservation, it may be declared or not, as your
Department shall deenm best; but I am of opinion such a reservation
should be made.

PRACTICE-APPEL-STAY OF PROCEEDINGS.

LooP v. VOOREES ET AL.

Pending appeal to the Department all proceedings should be stayed until final action
thereon.

Secretary Lamar to Commissioner Sparks, November 13, 1886.

I have considered the case of Daniel T. Loop v. Charles Hamilton and
James W. Voorhees, involving the timber-culture entry of the latter,
made March 20, 1882, at Mitchell, Dakota, for the NE. 4 of Sec. 11, T.

111 N., R. 69 W., said case being before me on the appeal of Hamilton
from the decision of your office of April 11, 1885.

Approving of the conclusion arrived at in said decision, the same is
hereby affirmed.

Since the pendency of said appeal in this Department, you trans-
mitted the record of the contest by Loop against said entry, from
which it appears that a hearing was had in said contest on September
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25, 1885, ar( judgment rendered in favor of contestant on the next day,
all of which was (luring the l)elI(lency of the appeal in relation to the
right of Loop to contest said entry. This was irregular. All proceed-
ings should have been stayed until the determination of the questions
raised on appeal, but as no objection seems to have been made to such
proceeding, the irregularity therein is not deemed sufficient to call for
another hearing, and you will therefore adjudicate the case on the evi-
dence and record as now before the Department.

APPRAISEMENT OF LANDS-REPORT.

FORT HAYS.

In case of action nder the second section of the act of July 5, 1884, the appraisers
must take the oath of office, unite in the examination and appraisement of the
land, and submit their joint or several reports as to the value thereof.

Secretary Lamar to Commissioner Sparks, November 13, 1886.

I have received and considered your communication of the27th ultimo,
transmitting a report with accompanying papers, from two of the com-
missiouers apointed to appraise .a portion of Fort Bays military reser-
vation in Kansas, under the act of June 11, 1884 (23 Stat., 40), author-
izing the sale thereof to the Ellis Cotnty, Kansas, Agricultural Society,
and recommending the approval of the same.

The report is herewith returned without approval, for the reason that
only two of the three commissioners appointed to make the appraise-
ment seem to have united in the discharge of that duty; and for the
further reason that the two who did assume to enter upon the discharge
of the duty of their appointment, do not appear to have properly quali-
fied themselves under the law.

The act of June 11, 1884, authorizes the Secretary of the Interior to
sell the lands in question to the Ellis County Agricultural Society, " on
such terms as he may designate, for not less than the appraised value
thereof, such value to be ascertained as in the case of other sales of
lands subject to appraisement. This land being part of a military res-
ervation, and having been turned over to the Department of the In.
terior by the War Department, commissioners to appraise its value pre-
paratory to sale were appointed under the provisions of the 2nd Sec.
of the Act of July 5, 1884 (23 Stat., 103), which provides that lands be-
longing to military reservations turned over to this Department, before
being sold shall be surveyed, and " be appraised by three competent
and disinterested men to be appointed by him, and who shall, after
having each been duly sworn to impartially and faithfully execute the
trust reposed in them, appraise the said lands, subdivisions, and tracts,
and each of them, and report their action to the Secretary of the In-
terior for his actionthereon." Thelland'hadfalready been surveyed.
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It thus appears, clearly, that all three of the appraisers must qual-
ify by being sworn, and mast all unite in the duty of examining and
appraising the lands. It does not follow, however, that they must all
unite in making a joint report, or that they must all agree in their judg-
ment as to the value of the lands. There might be a majority and mi-
nority report, as in many other cases. But they should act together
in examining the lands and forming their opinion as to their value.
Each one is entitled to the judgment of the other in the discharge of
this duty.

The papers accompanying your letter show that only two of the ap-
praisers, Hays and Covington, proceeded to the lands to make an ex-
amination and appraisement, while the third, Mr. Ely, remained away
entirely. He afterwards wrote a letter explaining his absence, and,
objecting to the price at which the lands were appraised by the two.
No evidence appears in the report of the two appraisers that they were
sworn before entering upon the discharge of their duties. This is a
necessary pre-requisite, and in the absence of such qualification by the
appraisers their work would be invalid. The report should state that
the appraisers were duly sworn, and the oath taken by each, before an
officer authorized to administer oaths, should be transmitted therewith.

An appraiser has been appointed in the place of Mr. Ely, and his
commission is transmitted herewith.

You will instruct the appraisers to re-examine the lands and make an
appraisement thereof in accordance with the suggestions herein, submit-
ting their report through your office.

HOMESTEAD ETRY-CONTEST.

GREER . BROWN.

Final proof not having been submitted, a contest is allowed, though not begun within
seven years from the date of entry.

Secretary Lamar to Commissioner Sparks, November 15, 1886.

This record presents the case of J. H. Greer v. William E. lRrown, on
appeal by the former from the ecision of your office. dated June 5,
1885, dismissing his contest against the latter's homestead entry No.
3294, of the NE. l of Sec. 14, T. 9 S., R. 1 E., made November 12, 1877,
at the Salt Lake land office, Utah Territory.

It appears that on December 8, 1884, said Greer filed in the local land
office his affidavit of contest aga4nst said entry, alleging abandonment,
change of residence, and failure to settle and cultivate said tract as re-
quired by law. Due notice was made by publication, fixing January
10, 1855, for the hearing of said case. The hearing was duly held, the
entryman making default, and the contestant offered his testimony
tending to show, among other things, that said Brown never resided
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continuously on said tract, and that the present condition of the land
is barren, grown up to woods, and without any improvements whatever.

Upon the testimony submitted, the local land officers recommended
the cancellation of said entry, and reported on March 12, 1885, that they
had mailed notice of said decision to the entrynan, informing him that
thirty days were allowed for appeal; that in case he did no appeal,
said decision would become final; that the time allowed for appeal had
expired, and no appeal had been filed. On May 22, 1885, the local land
officers transmitted the application of said Brown to purchase said tract
under the provisions of the second section of the act of June 15, 1880 (21
Stat., 237), filed May 18, 1885, and rejected by them for the reason that
"contestant's right of entry attaches when the judgment in his favor
becomes final, either of the local officers or on appeal." From this de-
cision of the local land officers rejecting said application Brown ap-
pealed, and alleged that he never received notice of the decision of the
local land officers.

Your office, on June 5,1885, considered said appeal and held that the
decision of the local land officers in holding said entry for cancellation
was erroneous, for the reason that the entryman, according to the evi-
dence presented by the contestant, complied with the requirements of
the homestead law, and your office directed that Brown be allowed to
perfect his entry, either by making final proof thereon, or, if he should
so elect, he could purchase under said act.

A careful examination of the record fails to sustain the conclusion of
your office. The testimony offered shows that Brown never complied
with the homestead law as to residence, and although Brown avers that
he did not get notice of the decision canceling his entry until after the
expiration of the time allowed for appeal, yet he did not at any time
file an appeal frot said decision, nor did he allege that said decision
was erroneous, or that he had complied with the requirem ents of the
homestead law. On the contrary, Brown applied to make cash entry
of said tract.

Although more than seven years had elapsed from the date of said
entry prior to the initiation of said contest, yet the entryman had failed
to make the final proof within the time required by law, and under the
ruling of your office, in the case of Kincaid v. Jefferson, decided October
7, 1881, (3 L. D., 136,) the entry was subject to contest. The applica-
tion to purchase was made after the contestant had furnished the tes-
timony upon which the local officers recommended the cancellation of
said entry, and no appeal was taken from their decision, and the appli-
cation therefore came too late. See Friese v. Hobson (4 L. D., 580).

It appears that said application to purchase was returned to the local
land officers by said decision of your office without any mention of the

right of al)l)eal, an( they allowed the application and issued cash cer.

tificate No. 2814 on JUIy 3,1885. It follows that said cash entry must be

suspended, the entry of Brown canceled, and if Mr. Greer shall duly
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apply to enter said tract, his application should be allowed, and in that
event Brown's cash entry should be canceled. The decision appealed
from is modified accordingly.

PRACTICE-TIMBER C ULTURE CONTEST.

GALLAGHER V. TARBOX ET AL.

A contest falling within the terms of the circular order of dismissal issued on the
ruling in the Bundy case, and sbsequently expressly held void from inception,
was no bar to the reception of a second contest which should have been received
and held for the final disposition of the former.

Secretary Lamar to Commissioner Sparks, November 15, 1886.

I have considered the case of Thomas Gallagher v. William H. Tar-
box and Nelson Waldron, as presented by the appeal of the former from
the decision of your office, dated August 20,1883, sustaining the action
of the district land officers of the Watertown office, Dakota Territory,
rejecting his affidavit of contest against timber culture entry No. 2686
of the SW. - of Sec. 34, T. 112, R. 56 W., made September 3, 1879, by
said Tarbox.

The record shows that on February 16, 1882, Michael Todhunter filed
his affidavit of contest against said entry, alleging that the entryman
had failed to break and cultivate said tract as required by the timber
culture law. Notice by publication was made, and the entryman failing
to appear, the contestant submitted his testimony tending to prove the
truth of his allegations. The papers were transmitted to your office on
December 27, 1882, as appears from your office letter dated August 20,
1883.

On January 13, 1883, Gallagher filed his affidavit of contest against
said entry, alleging failure to comply with the timber culture law, and,
at the same time, filed his application to enter said tract undcer the tim-
ber culture law. The register made the following indorsement upon
said application: "Rejected, case to Commissioner Dcember 27, 1882,
subject to appeal." On Januarv 25, 1883, Gallagher by his attorney
appealed from the register's decision rejecting his contest affidavit and
application to enter said tract, upon the ground that the prior contest
was illegal from its inception, for the reason that the contestant failed
to make application to enter said tract at the time lie initiated his
contest.

On August 20, 1883, your office dismissed Todhunter's contest, " on
account of the contestant not having filed an ap)lication to enter the
land as required under section 3 of the act of June 44, 1878," and af-
firmed the action of the register rejecting Gallagher's application to
contest. Todliunter dili not appeal, and he is claiming no rights in this
case.
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On February 4,1884, the register reported that Gallagher was notified
of the decision of your office adverse to him, and of his right of appeal,
that the time allowed for appeal has expired, and no appeal has been
filed in the local land office.

On September 8, 1883, said Waldron filed his affidavit of contest
against said entry, with an application to enter said tract, alleging fail-
ure to comply with the requirements of the timber culture law as to
breaking, cultivation and planting. Notice was made by publication
and November 14,1883, was set for the hearing of the case. The entry-
man did not appear, but the contestant offered his testimony in support
of his allegations, and the local officers held that said entry was for-
feited and should be canceled.

On April 23, 1884, Gallagher by his attorney filed two affidavits, al-
leging that he never received any notice whatever of the decision of
your office rejecting his application to contest said entry, and asked
that the same e re-opened. On October 13, 1884, in response to your
office letter of October 1, same year, the receiver reported that the rec-
ords of the local land office " do not show the address of Thomas Gal-
lagher, nor his attorneys, at the time of your decision dismissing his
appeal from the action of the local office in rejecting his application to
contest timber culture entry 2686 of Wm. H. Tarbox," and that by a
mistake of their clerk notice of said decision was sent to the wrong
attorneys by letter, dated August 28, 1883.

On January 15, 1885, your office, reviewing the proceedings hereto-
fore had in the case, directed the local officers to allow Gallagher sixty
days from notice hereof to appeal, and that he must serve notice of the
same upon the adverse contestant Waldron. Gallagher filed his ap-
peal in the local land office, with the acceptance of service, dated Feb-
ruary 4th, same year, by the attorney of said Waldron.

The grounds of error alleged are:
(1) That Todhunter's contest was illegal in its inception;
(2) That the pendency of an illegal contest is no bar to the initiation

of a legal contest.
No answer has been made or brief filed by the adverse contestant

Wa]dron.
The record fails to show just what action was taken by the local offi-

cers upon Todhunter's contest, except that the papers were transmitted
to your office, by letter dated December 27, 1882. It also appears that
seven days prior to the transmission of the papers in Todbunter's con-
test, your office issued a circular to the registers and receivers, approved
by the Secretary of the Interior, directing the dismissal of all contests
similar to that of Todhunter's. This was twenty-four days prior to the
application of' Gallagher to contest said entry, and, besides, your office
expressly ruled that Todhunter's contest was illegal in its inception,
and said decision became final by failure of the contestant to appeal.
Todhunter's contest having been found to be illegal, was no bar to the
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receipt of the application of Gallagher to contest. Tripp et al. v. Stew-
art (2 . L. L., 707). It should have been received, and when the judg-
ment of your office, that the prior contest was illegal in its inception,
had become final, Gallagher should have been allowed to proceed with
his contest. Durkee v. Teets (4 L. D., 99); Melcher v. Clark (ibid., 504);
Churchill v. Seeley (ibidem, 589).

It is clear that Gallagher could not be deprived of his rights by the
failure of the local land officers to notify him of the decision of your
office. Since Waldron filed his affidavit of contest long prior to the
expiration of the time within which Gallagher had the right of appeal,
his rights must be held subject to those of Gallagher, who should be
allowed to proceed with his contest, and in the meantime action upon
the contest proceedings of Waldron will be suspended. You will there-
fore direct the local land officers to advise Gallagher that he will be
allowed to proceed with his contest within a reasonable time (say ninety
days), and submit testimony in support of his allegations.

The decision appealed from is modified accordingly.

TIMBER CULTURE ENTRY-FINAL PROOK'

GEORGE STEARLE.

Whether the final proof be submitted on an entry made under the act of 1874, or one
of the subsequent acts, it must be specific with respect to the planting, cultiva-
tion, and gro wth of timber trees.

The written notice to a losing party should include a copy of the adverse decision.

Acting Secretary Muldrow to Commissioner Sparks, November 15, 1886.

This record presents the appeal of George Stearle from the decision
of your office, dated October 1, 1885, affirming the action of the local
land office suspending his final proof on timber culture entry No. 781 of
the W. J of SE. I of Sec. 22, T. 9 N., R. 13 W., made August 22,1874, at
the Grand Island land office, in the State of Nebraska.

It appears that the entryman offered his final proof made before the
clerk (ex officio) of the county court in said State, and the same was
suspended by the local land officers, because the name of the entryrnan
was spelled in a different manner in the proof from that in the entry
papers, also for the reason that the proof failed, in answer to printed
questions Nos. 3, 4, 5 and 6, to state how the witness knows the num-
ber of acres planted each year, or how he measured the ground, and
also fails to state filly in answer to question No. 9 the number of trees
growing upon each acre, and the means of knowledge by which the wit-
ness answers said questions. The local land officers also found that
one of the witnesses had no knowledge of the claimant, or of the land
at the time said entry was made, nor for several years subsequently,
and that neither of the witnesses states in what manner their knowledge
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was obtained as to the number of acres cultivated, or the size and num-
ber of trees planted thereon.

Upon appeal, your office affirmed the action of the local land officers,
and held that each witness should know the claim from date of entry,
and if no such witness can be procured, then the laimant should make
an affidavit to that effect.

The claimant appeals, and insists that " the decision was contrary to
law." In the argument of counsel it is strenuously contended that the
register erred in not giving counsel a copy of the decision of your of-
fice, instead of stating the effect of it, and that since said entry was
made under the timber culture act of March 13, 1874 (18 Stat., 21),
nder the circular of instructions issued February 1, 1882 (1 L. D., 28),

a claimant who made entrv under said act of 1874 is not required to
show the manner of planting the trees, and if lie shows himself quali-
fied, that the proper number of trees were planted, and cultivated for
the required length of time, and that at the time of offering final proof
the trees are of ordinary size and thrift, the claimant has complied with
the requirements of the timber culture law.

Section 7 of the act of 1878 (supra) provides " that parties who have
already made entries under the acts approved March 3, 1873, and
March 13, 1874, of which this is amendatory, shall be permitted to com-
plete the same upon full compliance with the provision of this act; that
is, they shall, at the time of making their final proof, have had under
cultivation, as required by this act, an amount of timber sufficient to
make the number of acres required by this act."

The circular of February , 1882, (supra,) states that, "Section 7 of
the act (June 14, 1878,) defines the meaning of the term 'full compliance,'
as used in that section. It is that the parties shall show that they have
under cultivation, as required by the act, an amount of timber suffi-
cient to make the number of acres required therein; that at the time
of making final entry the required number of living and thrifty trees
are growing on the land."

It is further stated in said circular that in making proof under the
act of 1878, it is not necessary that the manner of planting under that
act should be shown to have been followed by parties making entry
under said prior acts, but that if there have not been eight years of
eultivation, or if there are not the requisite number of living, thrifty
trees growing on the land at the expiration of eight years from date of
entry, then final proof can not be made until these requisites shall have
been complied with, and the local land officers are required to carefully
examine the evidence when final proof is offered, and if they find the
same sufficient, they will issue the final certificate upon payment of the
final commissions allowed by law.

The general circular issued March 1, 1884, continues in force the pro-
visions of said circular of February 1, 1882, and prescribes the forms to
be used (see pages 31, 93, and 94).
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It is clear that the claimant failed to comply with the requirements
of said circulars, and the local land officers very properly suspended
said proof. It has been repeatedly held by this Department that the
claimant is entitled to notice in writing of an adverse decision, either
by the local land officers or by your office. Rule of Practice No. 17 (4
L. D., 39); Ballard v. McKinney (1 L. D., 483); Elliott v. Noel (4 L. D.,
73); Churchill v. Seeley et al. (Ibid., 589).

It is not enough that the local land officers inform the losing party
of the effect of the decision adverse to him, he should be furnished with
a copy of the decision, in order that he may fully understand the same
and appeal therefrom, if he so desires. In the case at bar, however, it
is considered that the claimant has not furnished proof sufficiently ex-
plicit, and the decision of your office and the local land office suspend-
ing the same is accordingly affirmed.

PRA CTICE-APPEAL-CERTIORARI.

CASSIDY v. AREY.

A review of the Commissioner's action cannot be secured by certiorari when the right
of appeal is lost through failure to file in time.

Acting Secretary Muldrow to Commissioner Sparks, November 15, 1886.

In the case of David W. Cassidy v. Irene H. W. Arey, involving the
SE. j of Sec. 18, T. 108 N., R. 47 W., Mitchell, Dakota Territory, your
office on the 17th of March last rendered a decision adverse to Mrs.
Arey, and held for cancellation her cash entry No. 6649 embracing the
tract specified.

It appears from the records that the time in which an appeal from
the decision could have been filed expired June 6th following. No ap-

peal then having been filed, said cash entry was thereupon canceled.
On the 13th of August last an appeal was filed on behalf of Mrs. Arey,
but your office refused to accept it, because not filed within the time
prescribed by the rules of practice. Thereupon was filed an applica-
tion for certiorari under the rules, and the same has been very fully
considered by me.

The motion alleges that great hardship is imposed upon Mrs. Arey
by your said decision of March 17th last, while at the same time ad-
mitting that her legal rights in the premises were lost by failure to ap-
peal as above stated. But it is urged that the case is one in which the
supervisory power of the Secretary of the Interior should be exercised
as provided in Rule 114.

I am unable to see the force of this contention. Whatever rights
Mrs. Arey might have had in the land in controversy were lost by her
failure to appeal from the said decision holding her entry for cancella-
tion. It is a rule in this Department, grown into use because it is
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reasonable and because it subserves the public interests and is for the
good of the practice, that certiorari will not lie where the appeal was
properly denied because not filed i time. Chicago, Milwaukee & St.
Paul R. R. Co. (2 B. L. P., 324). And further it has been lately ruled
here that where the rules of practice are not in conflict with the law,
and have prescribed a plain and adequate course of procedure, they
are to be followed; that in such cases there is no occasion for invoking
the supervisory power of the Secretary of the Interior; and that it will
not then be exercised. Stevens v. Robinson (5 L. D., 111).

Said application is therefore denied.

IOTA SWAMP LAXDS.

HARDIN COUNTY.

In adjusting claims for swamp indemnity, the Commissioner of the General Land Office
is authorized to order re-examinations in the field of the laud for which indemnity
is claimed.

Secretary Lamar to Commissioner Sparks, November 15, 1886.

On the 10th of September last, ffon. D. B. Henderson, of Iowa, ad-
dressed to this Department a communication, inclosing letters from J.
Q. Rathbone, Auditor of Hardin County, Iowa, and Isaac R. Hitt,
agent, respectively, relative to certain claims for swamp land indemnity
under the provisions of acts of Congress of September 28, 1850 (9 Stat.,
519), and March 2, 1855 (10 Stat., 634). These letters were called out
by a communication, dated August 23, 1886, from your office to Mr.
Rathbone, in wich he was advised that certain lands on account of
which indemnity is claimed "must be re-examined by special agent
before the account can be satisfactorily made up, which examination
will be made at the earliest practicable day." The communications
from the parties herein mentioned constitute a protest against the pro-
posed action of your office as indicated in the quotation above made
from your office letter of the 23d of August last, and ask of me a re-
view and reversal of that decision on the ground, substantially, that
the law has been complied with in the examination and report already
made, and that there is no warrant of law in forcing a settlement upon
the basis of a reexamination. The matter was referred to your office
for report, and in response to the reference I have before me your report,
dated October 20th ultimo.

Said report, after reference to the provisions of the act of 1850 grant-
ing swamp lands, and to the act of 1855 providing for indemnity for
lands granted by the act of 1850, but subsequently sold or otherwise
disposed of, proceeds to discuss the claim covered by this protest. It
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states that the report of the special agent of your office, who made an
examination in te field of the lands for which indemnity is claimed,
together with the testimony taken in his presence as to the character
of the lands, and submitted by the county of Hardin, the grantee of
the State of Iowa, reached your office in March last. It further states
that "It was found that a large percentage of the lands is shown by
the field notes not to be swamp or overflowed ' within the true intent
and meaning' of the grant of 1855, and in view of this it was deemed
best for the interests of the government to have the lands covered by
all pending claims of this class re-examined in the field by new agents."

You state that where re-examiuations have been made the result has
been a great saving to the government. The contention of protestants
that there is no authority of law for ordering a re-examination in these
eases can not, in my judgment, be maintained. The evidence already
presented as to the claim under consideration certainly does not bind
your office or the Department to a final adjudication in case said evi-
dence is not deemed satisfactory or sufficient for that purpose. To hold
that it does would be contrary to reason and would, in effect, lead to
the final ajudication, certification and passing of ri-ghts and titles in
violation of the law, which, as to claims of the class here in question,
requires " lue proof before the Commissioner of the General Land Of-
fice." Who is to be the judge as to whether the evidence constitutes
due proof? Manifestly the Commissioner of the General Land Office,
who is to pass upon the proof, and whose action thereon is subject to
approval by the Secretary of the Interior.

The Department recently had before it in the case of certain swamp
land claims in the State of Oregon (5 L. )., 31), questions kindred
to that here involved. In that case I took occasion to use the follow-
ing language relative to lands granted by the swamp-land act: "While
the Department has adopted general methods for designating such
lands, the secretary is not restricted to any plan, but may adopt and
employ such agencies as may in his judgment satisfactorily determine
what lands are of the character granted by the act." If the method of
ascertaining the character of the land may be changed at any time in
order to reach a satisfactory determination, and thus meet the require-
ments of the law, I see no reason why a method in vogue may not be
employed to its fullest extent, even to further examination in the field,
as proposed in this case, if that is deemed necessary. As stated by you,
the law does not limit the scope of the inquiry; neither does it pre-
scribe the manner in which it shall be prosecuted.

Concurring in the views expressed in your report, and finding noth-
ing which would justify my interference with your discretion in the
matter, I must decline to accede to the request contained in the protest
before me.
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HIOMESTE D CONTEST-ABANDONMENT.

HOUF v. GILBERT.

Abandonment is not established by evidence showing frequent and protracted ab-
sences following entry, where the eatryman had, prior to entry, resided upon and
improved the land for a term of six years under contract with a railroad company
for whose benefit the land was then withdrawn.

Secretary Lamar to Commissioner Sparks, November 15, 1886.

I have considered the case of Milton Houf v. John R. Gilbert, as pre-
sented by the appeal of the latter from the decision of your office, dated
May 21, 1885, holding for cancellation his homestead entry No. 2213 of
the SW. of Sec. 21, T. 6 S., R. 8 W., made August 1, 1883, at the

Helena land office, Montana Territory.
The record shows that said tract was within the limits of the with-

drawal for the benefit of the Northern Pacific Railroad Company, upon
the filing of its map of general route April 22, 1872, that Gilbert settled
upon said tract in 1876. made valuable improvements upon the same,
and continued to reside thereon with his family until July, 1882, under
a contract of purchase from said company. On August 1, 183, said
land was restored to the public domain, and on that day said Gilbert
made said homestead entry, his affidavit having been executed before
an officer of the county in which said tract is situated.

On March 15, 1884, loif filed his affidavit of contest against said
entry, alleging that said Gilbert had wholly abandoned said tract; that
he has not resided thereon for more than six months since making said
entry, and that Gilbert has not resided on said land with his family
since he made his homestead entry on August 1, 1883. On March 20,

1884, notice issu d, summoning said Gilbert to appear at the local land
office on April 30th ensuing, and answer the charge " that he has wholly
abandoned said land for more than six months last past." The testi-
mony was taken before an officer in the county where the land was
situated, and that of the claimant tends to show that said Gilbert
settled upon said land in 1876, and made improvements of the value of
more than two thousand dollars; that he lived upon the land continu-
ouslv with his family from 1876 until 1882; that his leg was broken in
1880 and le was unable to do manual labor in consequence thereof:
that in 1882 he sought and obtained employment as superintendent of
the Helena Mining and Reduction Company, some seventy miles away;
that he removed his family to the place where he was engaged as a
superintendent; that his wife was sick and unable to come back to said
land until April, 1884, and that the claimant was on the land at the
time of making said entry, and that his absence was only temporary.
The testimony of contestant tends to prove that said Gilbert has not
resided upon said land with his family since the date of his entry and
prior to the initiation of the contest.
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Upon the evidence submitted the local land officers held that it was
not competent to consider the acts done by the claimant on said tract
prior to the date of said entry, for the reason that prior to that time he
could not acquire any right to said tract as against the United States;
that since the date of his entry Gilbert has not resided upon said tract,
and that his entry should be canceled. On appeal, your office concurred
with the opinion of the local land officers that the acts of the entryman
prior to the date of the entry ought not to be considered; that the evi-
dence showed that the entryman bad not acted in good faith, and that
his said entry sould be held for can'ellation.

It is insisted by the appellant that said decision is erroneous in hold-
ing-

(1) That the testimony relative to improvements made upon the tract,
during its withdrawal should not be considered as material;

(2) In holding that Gilbert (lid not act in good faith; and
(3) I not dismissing said contest.
While it is true that the entryinan could acquire no rights as against,

the United States by virtue of his acts done prior to the date of said
entry yet it does not follow that upon a charge of abandonment, such
acts showing residence and valuable improvement upon the land are not
proper subjects of inqairy.

This Department held in the case of Geer v. Farrington (4 L. D., 410),.
.that as between settlers upon tracts covered by an uncanceled entry
priority of settlement may be properly considered. It has been re-
peatedly held by the courts and this Department that it is immaterial
whether the settler purchases improvements already upon the land or
caused the same to be made after settlement. Timmons v. Gleason (S
C. L L., 551); Pruitt v. Chadbourne (3 L. D., 100); Kurtz v. Holt (4 L
D., 56); Lansdale v. Daniels (10 Otto, 113).

It will be observed that Gilbert was not a trespasser upon said land
prior to the withdrawal. Peterson v. Kitchen (2 C. L. L., 552). His.
valuable improvements were made while he had a contract of purchase
with said company, he had lived with his family on the land continu-
ously for a longer time than was necessary to acquire title if said tract
had been relieved from the withdrawal, and at the date of the hearing
his family was living upon the land.

It is strenuously insisted by counsel for the contestant that said Gil-
bert committed perjury when he made said homestead affidavit, for the
reason that at that time his family was not living on the land. But it
has been repeatedly held by the Department that residence is estab-
lished from the moment the settler goes upon the land with the intention
in good faith of making his home there to the exclusion of one else-
where. Humble v. McMurtrie (2 L. D., 161); Grimshaw v. Taylor (4 L
D., 330). If Gilbert was on the land when he made said affidavit, and
had the bona fide intention of continuing his home there, then in con-
templation of law his residence was on said tract, and no perjury would
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be committed if his family was temporarily absent. It is shown by the
affidavit of a physician and by other testimony that the wife of said
4Gilbert returned to the land as soon as she was able, and although the
testimony shows that Gilbert went to the land only three or four times
prior to the initiation of said contest, it does not sufficientlr appear from
a careful examination of the whole record that he in fact intended to or
did abandon said tract.

It follows from the foregoing that said decision is erroneous and must
be reversed.

TIMBER DEPREDATIO3TS-ShETJEMENT OF CLAIMS.

A claim of the government arising from timber depredations is for an nascertained
amount which the Seeretary of the Interior may properly find and etermine,
and effect settlement for with the trespasser by receiving payment in full.

The amount of such a clain having been duly ascertained an(l fixed, there is no au-
thority i the Department to compromise the same by receiving in payment there-
for a less sum than the amount found to be due.

Secretary Lanar to the Secretary of the Treasury, Novemiber 15, 1886.

I am in receipt of a communication from the Solicitor of the Treasury
of May 13, 1886, relating to the question of the anthority of this Depart-
ment to compromise and settle timber depredation cases, referring to
the opinion of the Attorney General, submitted Jaunary 8, 1880, upon
this subject.

In his communication (with rference to this opinion) the Solicitor of
the Treasury says: " I am informed that since the date of this letter
from the Attorney General, a copy of which was furnished your Depart-
ment about the time it was received, all applications for compromise of
claims in favor of the United States arising from trespasses have been
considered and disposed of as provided for in Section 3469, R. S." (ex-
cepting certain cases therein referred to). Then referring to the regu-
lations issued by the Commissioner of the General Land Office, author-
izing special agents to receive and consider propositions to settle claims
in favor of the United States arising from trespass, where the same
were not wilfully committed, says: "1 I know of no authority by which
an executive officer can compromise and settle a claim in favor of the
United States, except that conferred by Sections 295, 409, 3229 and 3469,
Revised Statutes." He brings the subject to my attention with a view
of securing some uniform action. To this end I submitted the commu-
nication to the Commissioner of the General Land Office for report,
which is now before me, a copy of which I also transmit herewith.

The Commissioner of the General Land Office, doubting the authority
of that office or of this Department to settle and compromise such cases,
recommends that the practice heretofore followed of entertaining prop-
ositions in that office, and this Department for settlement of timber
trespasses be discontinued.
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While I concur fully in the opinion of the Solicitor of the Treasury
that there is no authority by which an executive officer can compromise
a claim in favor of the United States, except that conferred by section
3469, I do not consider said section as a restriction upon the authority
of any executive officer to settle a claim in favor of the United States
where such settlement is not the result of a compromise, but a settle-
ment in full payment of the entire amount due the government on such
claim, and where such settlement is made by the Department having
control and jurisdiction of the subject matter.

The authority conferred by Section 3469 is alone necessary to be con-
sidered in the investigation of this subject. That section provides that,
" Upon a report by a district attorney, or any special attorney or agent
having charge of any claim in favor of the United States, showing in
detail the condition of such claim, and the terms upon which the same
may be compromised, and recommending that it be compromised upon
the terms so offered, and upon the recommendation of the Solicitor of
the Treasury,. the Secretary of the Treasury is authorized to compromise
such claim accordingly. But the provision of this section shall not
apply to any claim arising under the postal laws."

After a careful consideration of the question of authority of an exec-
utive officer to compromise a claim in favor of the United States, except
as provided for by the section above quoted, and of the character of
claims arising from timber depredations and the authority to settle
the same as exercised by this Department, I have been unable to con-
cur with the views of the Solicitor of the Treasury, or the recommend-
ation of the Commissioner of the General Land Office, that no proposi-
tion for the settlement of timber depredation claims should in the future
be entertained by this Department, or that the settlement of such claims
effected through it is the exercise of a doubtful authority.

It seems to me apparent that the difference of opinion as to the au-
thority of this Department to settle timber depredation claims arises
from the use of the words "1 compromise" and settlement" in the same
sense, or else the impression must prevail that the settlement of such
claim, as now authorized and executed by this Department, is a settle-
ment made upon a compromise of a specific amount found to be due.

Speaking of the regulations issued by the Commissioner and ad-
dressed to special agents, the Solicitor of the Treasury says, that such
regulations " contemplate that they may receive and consider proposi-
tions to settle claims in favor of the United States arising from trespass
where the same were not wilfully committed," and adds " I know of no
authority by which an executive officer can compromise and settle a
claim in favor of the United States except that conferred by Sections 295,
409, 3229, and 3469, R. S." If it is intended by this that no authority
exists in this Department to settle a claim upon a compromise of the
amount found to be due, I concur in that view; but if it is intended
that there is no authority in this Department to ascertain and determine
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what amount is due, and to settle such claim by receiving the full
amount so found to be due, I do not concur.

A compromise implies a mutual concession, or an agreement to receive
in payment a less sum than the amount found to be due; and i is in
this sense that the term is employed in Sec. 3469. I do not understand
that the settlement of such claims as authorized by this Department is
a settlement of that character.

The general power and authority conferred upon this Department
respecting public lands includes the duty and authority to protect from
depredation the timber thereon, and to seize what is cut and taken
away from them wherever it may be found. It follows that in the ex-
ercise of that power and duty this Department has full authority to
ascertain and determine under the law the extent of such depredation,
the value of the timber cut and destroyed, the character of the trespass,
and when the amount of the claim has been ascertained, to receive pay-
ment of the full amount of such claim in satisfaction thereof. Wells
v. Nichols (104 U. S., 447); Wooden Ware Company v. United States
(106 U. S., 432).

In the execution of this power and duty, special agents have been
appointed, who are directed to investigate and report upon all cases of
timber trespass, and to receive propositions for settlement of the same.
The instructions issued to special agents require the trespasser to
submit with his proposition for settlement a sworn statement showing
the character of the trespass, the amount of the timber, its value when
standing in the tree, when felled and cut into logs, when delivered at
the landing, when delivered at the mill, when manufactured into lum-
ber, and its value in its position and condition when purchased by the
party in whose possession it was found.

In respect to the character of the trespass, the Supreme Court, in the
case of Wooden-ware Company v. The United States, supra, have an-
nounced certain rules which have been embraced in the instructions to
special agents. Under the sworn statement so furnished, and the rules
adopted for their guidance, the special agents investigate and report
upon the claim, by which means the amount due the government is
officially ascertained and determined. A claim due the government
arising from timber depredations is a claim for an unascertained amount,
which the Secretary of the Interior, through the officers and agents of
this Department, finds and determines. A settlement made with the
trespasser by receiving payment of the amount so found to be due is
in no sense a compromise, but payment in full of the claim due to the
government; and I can see no reason for invoking the action of the ju-
dicial department to ascertain and determine that which the executive
department in the scope of its authority has already determined, or to
enforce payment by suit when the trespasser offers to discharge his lia-
bility without suit.
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The special agents'may report the character of the trespass, the
amount and the value, or either of these facts, different from that
shown by the sworn statement of the trespasser. As for instance, the
trespasser may'claim that he is an innocent purchaser from an uninten-
tional trespasser, and may offer to pay the value of the timber at the
time when taken. The special agent may report that the trespass was
willful, of which the purchaser had notice, and may recommend settle-
ment at the full value of the property at the time and place of demand.
Upon further investigation by the special agent, or upon examination by
the Commissioner or the Secretary, it may be determined that the pur-
chase was made without notice of wrong, but from a willful trespasser,
and that the timber should be settled for at the value of the property
at the time of purchase, to which the trespasser may agree and settle.
While the amount paid may be greater than the amount originally
offered, and less than the amount originally reported by the govern-
ment officials, it is not a compromise of the claim, but a determination
from the facts of the case of the amount due the government.

If after that amount has been ascertained, the trespasser either de-
clines to pay, or is unable to pay it, but offers a less amount, there is
no authority in this Department to compromise the claim, but the fu-
ture control of the case should be left with the Department of Justice.

This question was incidentally passed upon by the Solicitor General,
acting as Attorney General, in his letter of August 23d last, addressed
to this Department, relative to the seizure of timber taken from the
public lands, from which T infer that the Department of Justice con-
curs in the view herein expressed; but as this question was not directly
involved in the matter referred to, I do not feel at liberty to claim it as
authority for this opinion.

Being satisfied that this Department not only has authority, but that
it is its duty to take jurisdiction of and to settle all such cases in the
manner herein stated, I have for this reason so fully presented the mat-
ter for your consideration, with the request that if you should not
agree in this opinion you will concur in submitting the matter to the
Attorney General for his opinion thereon.

AGRICULTURAL COLLEGE LANDS-RES JUDICATA.

STATE OF KANSAS.

Final adjudications of the Department will not be disturbed on the mere allegation
of error in construing the law.

Secretary Lamar to Commissioner Sparks, October 25, 1886.

The act of July 2, 1862 (12 Stat., 503) granted to the several States
which would provide colleges for the benefit of agriculture and the
mechanic arts a quantity of land to be apportioned to each State, equal
to thirty thousand acres, for each senator and representative in Con-
gress to which the States were respectively entitled by the apportion-
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ment under the census of 1860. The act further provided: " Sec. 5-
"Fifth. When lands shall be selected from those which have been
"raised to double the minimum price, in consequence of railroad grants,
"they shall be computed to the States at the maximun price and the
"number of acres proportionally diminished." Under the provision of
said act, on November 3, 1864, the State of Kansas selected the lands
in controversy herein, embraced in "L List 3."

7,682.92 acres, so selected, were within even numbered sections, and
fell within the limits of a withdrawal for the benefit of the Leavenworth,
Pawnee and Western Railroad, made July 17, 1862, were held to be
double minimum lands, and were certified to the State on October 16,
1865, as in satisfaction of double their area.

In March, 1880, Hon. S. J. Crawford, as attorney for the State of

Kansas, addressed a communication to the Secretary of the Interior,
claiming that the lands certified to the State as double minimum were
not legally double minimum, and that the State was entitled to select
an additional amount of lands equal to the amount so certified. This
-claim of the State was denied by your office January 17, 1881, it being

held that under the provisions of the act of March 3, 1853 (10 Stat.,
244), the even sections within the limits of the withdrawal of July 17,
1862, were properly rated at the double minimum price. The case came
before this Department, on appeal, and on May 13, 1881, the judgment
of your office was affirmed. Motion for review was filed, the questions
involved were submitted to the Attorney General, and that officer, on
June 17, 1881, held that the State of Kansas "has iow no further claim
to lands under this act of July 2, 1862."

Thus the matter rested until June 1, 1885, when the attorney for the
State filed in this Department an application for review of said decision
of May 13, 1881, alleging certain errors in construction of the law gov-
erning the case. This application was referred to your office in the
usual course of business for " examination and recommendation." By
letter of June 26, 1886, your office reported all the facts in the case, and
recommended that said State be allowed to select 7,686.47 additional
acres under said act.

I am unable to concur in such recommendation. All the questions
now arising in this case were fully presented to your office and to this
Department in 1881, and received careful attention in both tribunals.
In addition, the questions involved were submitted to the Attorney
General, and that officer, in an elaborate opinion, concurred in the views
of this Department. The decision rendered May 13, 1881, remained
unquestioned for four years, and now, after that interval, the issues
therein raised are presented anew, on the mere allegation of error in
construing the law. To open the case now, on such showing, would be
to invite the re-examination by this Department of all questions decided
during that time, in which errors of law might be alleged. Such an
undertaking cannot be assumed. It is entirely opposed to the practice
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of courts and of this Department. I must therefore decline to re-exam-
ine the questions involved, as here presented, and the application is
accordingly denied.

ACCOUNTS-LOCAL OFFICE.

CIRCULAR.

Commissioner Sparks to receivers of p ublic moneys, November 6, 1886.

In order to secure uniformity in the preparation of your accounts rel-
ative to moneys received for reducing testimony to writing, and for
clerical services rendered in contest cases, under the act of August 4,
1886, the following method will be observed:

You will credit the United States in your accounts as receiver with
the gross amount of all fees received for reducing testimony to writing,
except such sums as are paid by you for clerk hire in contest cases,
which sums must be deducted from the gross proceeds received, and
should not be included in the amounts so credited. You will also debit
the United States with your deposits of such receipts exclusive of the
amounts for clerk hire referred to above. In the special disbursing
accounts for clerical service in reducing testimony in contest cases, you
will credit the United States with the amounts of the deposits made by
contestants and that were necessary to pay for clerk hire, in reducing
such testimony, and will debit the United States with disbursements for
that service, supporting the account with sworn statements and proper
vouchers. This account should exactly balance.

The excess of receipts from fees over the expenses of clerical service
must be reported in your receiver's weekly statements, monthly fee
statements and in your quarterly and monthly accounts-current.

You will also report in detail on your receiver's monthly statements,
form 4-146, all receipts for reducing testimony to writing, and also enter
on the same the expenses incurred for clerical service.

Approved:
L. Q. C. LAMAR,

Secretary.

PRACTICE-FAILURE TO APPEAL FROM LOCAL OFFICE.

MORRISON V. McKissicx.

Under Rule 48 of Practice failure to appeal may be conclusive as to the rights of the
parties, but will not preclude the Commissioner of the General Land Office from
reviewing the decision of the local office.

Secretarg Lamar to Commissioner Sparks, November 18, 1886.

Charles MicKissick made homestead entry of the W. 4 of NW. J, the
NE. - of NW. ., and the NW. i of the NE. I of Sec. 30, T. 133 N., B.
48 W., Fargo, Dakota, September 23, 1881, and commuted the same to
cash entry October 7, 1882.
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November 9 following, John Morrison filed an affidavit of contest,
alleging first, " that MccKissick has not resided continuously on the
land, but has abandoned it for more than six months; second, that his
family have never resided on the place; " and third, that notice of final
proof was not published in a paper nearest the land. This affidavit
of contest was transmitted to your office under Rules of Practice 6 and
7, upon which a hearing was ordered.

By agreement of parties testimony was taken and reduced to writing
before the clerk of the district court for Richland county, Dakota Ter-
ritory, on which the local officers rendered the following decision:

" Upon a careful consideration of the evidence in the case, we are of
the opinion that the plaintiff has failed to establish the truth of his al-
legation, or to make out a case against the defendant, and that the
contest should be dismissed."

From this decision Morrison failed to appeal.
Your office reversed the action of the local officers, and held that the

contestant did establish his allegation of non-residence; that the claim-
ant's plea of poverty and feeble health was not a satisfactory excuse
for his absence; that he had ample means and opportunity to establish
and maintain his residence on the land, and failed to do so because he
found employment elsewhere more remunerative. For these reasons,
you held his entry for cancellation, and allowed the preference right of
contestant in the event of final cancellation of the entry.

From this action McKissick appealed, alleging among his grounds
of appeal-

"That the Honorable Commissioner erred in taking jurisdiction of
the case to render the decision complained of, the district officers hav-
ing agreed in finding from the testimony that the allegations of the
contestant were not sustained, and no appeal having been taken from
their finding."

Counsel for claimant in support of this denial of the jurisdiction of
the Commissioner rely upon the 48th Rule of Practice, which is as fol-
lows:

* In case of a failure to appeal from the decision of the local officers,
their decision will be considered final as to the facts in the case, and
will be disturbed by the Commissioner only as follows:

"1 st. Where fraud or gross irregularity is suggested on the face of
the papers.

"2d. Where the decision is contrary to existing laws or regulations.
"3d. In event of disagreeing decisions by the local officers.
"4th. Where it is not shown that the party against whom the decision

was rendered was duly notified of his right of appeal."

By reference to the preceding rules (44 and 46), embraced in this
chapter, it is apparent that this rule was only intended to apply to par-
ties with reference to their rights as between themselves, and not to
operate as a restriction upon the power or authority of the Commis-
sioner to reject or approve the finding of the local officers upon a ques-
tion of fact, or their decision upon the law applicable thereto. The
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action of the register and receiver is in no sense final as to the rights

of the government, but in all cases their decision either upon the law
or facts is subject to the approval of the Commissioner, whether direct.
ing the cancellation of an entry or approving it for patent. If the de-
cision of the register and receiver has no force or effect to direct the
cancellation of an entry, or to authorize the issuance-of a patent, unless
approved by the Commissioner, it follows that their decision would be

inoperative, whether appealed from or not.
To give to rule 48 the effect contended for by counsel for MeKissick

would require the Commissioner to approve the findings of the local
officers not appealed from on all issues of fact, although such finding
might be contrary to his own judgment of what facts had been proven
by the evidence submitted. The approval required of the Commis-
sioner is not simply a ministerial act, but the decision of a tribunal
especially charged with the duty of determining from the evidence
whether the law has been complied with, and in the discharge of this
duty the whole record of the case should be considered by him as if it

had been submitted to him originally for his decision thereon.
While the failure of Morrison to appeal may be treated as a waiver

of whatever right he might have acquired by pursuing his contest to a
successful determination, yet as between McKissick and the govern-

ment the Commissioner committed no error in takingjurisdiction of the
case to determine from the evidence whether McKissick had sufficiently

complied with the requirement of the law to entitle him to patent, and
if not to direct the cancellation of his entry.

Waiving all other questions, it appears from his own statement that
he never established an actual residence on the. laud, and failing to do
so within six months from the date of his entry, it was subject to can.
cellation.

The case made by his own statement is this: He broke and cultivated

the land in the summer of 1881, and the same summer made entry and
built a shanty, twelve by fourteen feet. During the year 1882 he and
his wife were in the employ of the Dwight Farm Company. Their term
of service commenced in April, but he does not state whether April,
1881, or April, 1882. In March, 1882, he built a house on the land,

which was occupied by John Morrison as his tenant, who worked the

claim on halves. He first stayed on the land one night with his wife
and family about the latter part of May, 1882, and was again on the
land with his family about the last of June, 1882, and remained one
night, and again stayed one night in August. Ills wife was taken sick
in September,1882, and he was taken sick shortly thereafter. He states
that lie was often on the claim in the day time during the summer of
1882, and made final proof in October, 1882.

McKissick's entry should therefore be canceled, and the land will be
held subject to entry by the first legal applicant. The decision of your
office is modified accordingly.
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HOMESTEAD CONTEST-PRACTICE.

THOMPSON V. LANGE.

Failure to appeal from an adverse decision not excused on the plea of want of notice
where the record shows notice to the attorney.

The preliminary affidavit having been made before a clerk of the court, instead of
the local office, the entry was voidable, but the defect might be cured before the
intervention of an adverse claim.

Secretary Lamar to Commissioner Sparks, November 18, 1886.

In the case of Hayden M. Thompson v. John H. C. Lange, involving
the SE. of Sec. 13, T. 110 N., R. 55 W., Watertown, Dakota Territory,
a motion for review and reconsideration of my decision, rendered June
17th last (not printed), has been filed on behalf of Thompson.

Said decision affirmed the action of your office and also that of the
local office in the case, awarded the above mentioned tract to Lange
under his homestead entry made May 18, 1881, and rejected the home-
stead application and the contest of Thompson. The grounds upon
which the decision was based were: 1st. That Lange was the prior set-
tler upon the tract and had acted in good faith in the matter of his
claim; 2d. That the irregularity or informality in the matter of Lange's
entry had been cured prior to the initiation of Thompson's contest
against it; and 3d. That whatever rights Thompson might have asserted
by virtue of his settlement were lost by his failure to appeal from the
action of the local office in rejecting his homestead application August
13, 1881.

The motion for review sets up six secifications of error in the decis-
ion complained of, the first three of which relate to and combat my
third finding above. It is strongly insisted that the record fails to show
that Thompson was notified of such rejections, etc. Now, as a matter
of fact, the record does show that Thompson's attorney was notified;
for, he says, "Thompson, within three months after May 22, 1881 (the
date of his alleged settlement), submitted his application and affidavit
in due form, and tendered $14 homestead fees to the land office at
Mitchell; and the money and papers were returned to his attorney at
De Smet, because of the adverse filing of Lange." See also testimony,
page 3 of record. Upon this state of facts it was not error to rule as I
did in the decision complained of. I was simply following the rule laid
down in the case of Wesley A. Cook (4 L. D., 87), where the facts as
to notice were substantially the same as in this case.

This point being settled, it matters not which was the prior settler
on the tract, for Thompson is restricted to the rights he may acquire
by virtue of his contest, and if Lange at the date of the initiation of
said contest had cured the irregularities and informalities in the matter
of his homestead entry, the contest of Thompson against it was prop-
erly dismissed. It is admitted on all hands that Lange settled upon
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the land at least by May 31, 1881, and that his residence thereon was
continuous until the initiation of Thompson's contest, March 16, 1882.

The defect in the Lange entry consisted in this: that his original
affidavit was made May 16, 1881, before the clerk of the court within
and for Kingsbury County, Dakota Territory, under See. 2294 U. S.
Revised Statutes, whereas it should have been made before the register
and receiver, as provided in See. 2290, inasmuch as Lange had not at
that date established his residence upon said tract. But the record of
these proceedings shows that Lange filed a supplemental homestead
affidavit and application on the first of March, 1882, fifteen days before
the contest was initiated. This proceeding cured the defects in his orig-
inal entry, which was not void, but merely voidable. See St. P. M. & M.
Ry. Co. v. Forseth (3 L. D., 446).

It seems clear from this recital of record facts that I did not err in
ruling that the irregularity or defect in the matter of Lange's entry had
been cured prior to Thompson's application to contest. This proposi-
tion seems too clear to require argument.

Neither is there anything in the late case of Martin v. Osborne, de-
cided by me Sept. 28th last (not printed) that conflicts with the view
above taken, as suggested by counsel for Thompson. In that case,
both the pre-emption declaratory statement of Osborne, and the home-
stead entry of Martin, were canceled, because neither of them had ever
resided on the tract there in controversy. It was further stated, how-
ever, that Martin's homestead entry was also "defective," because made
under Sec. 2294, when no member of his family was residing upon the
land embraced therein; and in that case no application had been made
to cure such defect. The defect not cured in the Martin entry was
merely an additional, and not a controlling, reason for its cancellation.
It was not said that the Martin entry was void and could not have
been cured, nor was such a proposition entertained in relation to it.

This disposes of all the specifications of error in said motion; and
as they or none of them are considered to be of sufficient force and effect
to warrant a revocation of the decision herein complained of, said
motion is accordingly denied, and the original decision in the case ad-
hered to.

PRE-EMPTIOAT-FILIN G-HOMESITE'D.

CATHRAN v. DAVIS.

The settlement of a pre-emptor who does not file his declaratory statement is not pro-
tected from the subsequent homestead entry of another who complies with the
law.

Secretary Lamar to Commissioner Sparks, November 18, 1886.

On April 17, 1881, one William Boyce made homestead entry for the
E. j and the SW. j of NW. I and the NW. I of NE. I Sec. 31, T. 5 S.,
R. 17 W., Little Rock, Arkansas.
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On September 5,1883, the relinquishment of said entry was filed and
at the same time Wiley B. Davis made homestead entry of the tract.
By letter of your office, dated October 18, 1883, Thomas Cathran was
allowed to place of record his declaratory statement, alleging settlement
December 1, 1878, for the above described E. and SW. of NW. J.
On September 24th preceding Cathran had filed affidavit of contest
against the entry of Davis alleging abandonment. By agreement hear-
ing was set for January 25, 1884.

The local officers decided that the entry should be canceled. The
testimony shows that Cathran settled on the tract, with his family, in
1879, and continued to reside thereon until date of hearing; that his
improvements consist of a dwelling, smoke house, crib, stable, garden,
orchard and eight acres cleared; that Boyce settled on the tract in dis-
pute about April 17, 1881, built two houses, fenced and broke about
one acre, made some other slight improvements, and resided on the
land until April 1, 1883, and about the 5th of September following sold
his improvements to Davis. On the last mentioned day, as stated,
Davis made entry and took up his residence on the land.

The charge of abandonment was not sustained by the proof, and the
entry of Davis will not be disturbed by reason of said charge. Your
office, by letter of January 28, 1885, after finding the facts substantially
as above stated, said: "' The testimony shows that at the time of the
relinquishment of Boyce and the restoration of the tract to entry, Oath-
ran was actually residing upon the tract as his home, cultivating and
improving the same as he had been doing since 1878, and that Davis
made his entry with a full knowledge of these facts. Under the rulings
of this Department, when a party is owning improvements and is re-
siding upon land covered by a homestead entry at the date of the can-
cellation thereof, he is considered as being a settler, and no specific act
is necessary to constitute a new settlement, and by reason of being upon
the land at the instant of cancellation his settlement right is held to be
prior to that of a person making a homestead entry after the cancella-
tion has been noted in the local office. (See Peterson v. Kitchen (2 C.
L. 0., 181); Porter v. Johnson.(3 C. L. O., 37); Kasten v. Benz (1 Les-
ter, 418). I am of opinion that Cathran being the prior settler is en-
titled to enter the tract upon making his final proof." The entry was
then held for cancellation.

Without discussing in detail the cases cited in support of the con-
clusion of your office, it is sufficient to say that they do not present
facts similar to those in the case at bar.

Section 2265 of the Revised Statutes provides that a pre-emption
claimant on unoffered land shall file his declaratory statement within
three months from the time of settlement; "otherwise his claim shall
be forfeited, and the tract awarded to the next settler in order of time
on the same tract of land who has given such notice and otherwise
complied with the conditions of the law."
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It is clear that Cathran failed to file his declaratory statement dar-
ing the time fixed by law. When he did file it Davis was living on the
land, clearing it under his homestead entry, and in every particular, as
far as the record discloses, complying with law. Under Section 2265 of
the Revised Statutes, therefore, the right of Cathran was forfeited in
favor of Davis.

Said decision is accordingly reversed and the contest dismissed. I
do not find it necessary to further determine the rights of the parties
hereto.

PRACTICE-SPECIFICATION OF ERRORS-APPEAL.

STEPHEN SIMON.

The notice of appeal and specification of errors may be filed at different dates, if each
is filed within the time prescribed therefor.

The sufficiency of an appeal from the General Land Office is left for the final deter-
mination of the Department.

Secretary Lamar to Commissioner Sparks, November 18, 1886.

On the 10th instant you transmitted the application of Stephen Simon
for an order directing you to certify to this Department the record of
proceedings in your office relative to the rejection of his application for
the cancellation of his homestead entry No. 8022, SE. l of Sec. 26, T.
120 N., R. 74 W., with the privilege of entering the NW. i of Sec. 20,

T. 120 N., R. 75 W., at the Huron land district, Dakota Territory. With
said application are fowarded copies of your office decisions of Febru-
ary 16, May 15, and September 21, 1886, showing the action of' your of-
fice in said case.

It appears from the application and the decisions above referred to that
your office, on February 16, 1886, directed the register and receiver of
said land office to advise said Simon, " whose application for the can-
cellation of his homestead entry No. 8022, SE. 4 of Sec. 26, T. 120, R. 74,
without prejudice, you transmitted January 29, 1886, that his request
will not be further considered, unless he submit in connection therewith
an application to enter some specific tract under the same law, as re-
quired by departmental ruling of January 8, 1886. See 4 L. D., 310,
case of Fremont S. Graham."

On May 15, 1886, your office again advised the local land officers that

said Simon's application to have his said entry canceled, with the privi-
lege of entering the NW. i of Sec. 20, T. 120 N., R. 75 W., must be re-
fused, because the application was not made until after the expiration
of more than a year and a half after the date of said entry, and for the
further reason that the explanation of the manner in which the alleged
error in making said entry occurred was not satisfactory.

On August 20, 1886, the local land officers transmitted the appeal of
said Simon from said decision of May 15, 1886, refusing to cancel his
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said entry without prejudice. On September 21, 1886, your office again
advised the local land officers that Simon's appeal " fails to designate
clearly and concisely the errors complained ot; merely stating that the
Honorable Commissioner erred in refusing to grant the petition for the
cancellation of said entry without prejudice. The right of appeal is
considered waived; (see Stevens v. Robinson, 4 L. D., 551, re-affirmed
August 31, 1886), and the case closed."

The argument filed with said appeal alleges that the affidavit, filed
in support of Simon's application, shows that the tract of land embraced
in said entry is not the tract that the claimant sought to enter,
and that it is not the tract that he. supposed that he had entered;
that it is shown by affidavits that the tract of land embraced in said
entry is not fit for agricultural purposes and cannot be used for that
purpose; that the claimaint is a bond fide settler and is seeking for a
home on the government lands, to the end that he may have a farm of
his own to cultivate, and a home for his family, and that he is acting
in the utmost good faith.

Rule of Practice No. 81 (4 L. D., 46) provides that "An appeal may
be taken from the decision of the Commissioner of the General Land
Office to the Secretary of the Interior upon any question relating to the
disposal of the public lands and to private land claims; ' and Rule 82
(ibid.) provides that, " When the Commissioner considers an appeal de-
fective he will notify the party of the defect, and if not amended within
fifteen days from the date of the service of such notice, the appeal may
be dismissed by the Secretary of the Interior and the case closed."
Rule 88 provides that, " within the time allowed for giving notice of
appeal, the appellant shall also file in the General Land Office a speci.
fication of errors, which specification shall clearly and concisely desig-
nate the errors of which he complains; " and Rule 90 provides that " fail-
ure to file a specification of errors within the time required will be
treated as a waiver of the right of appeal, and the case will be closed."

It is clear that under the rules of practice the notice of appeal and
the specification of errors may be filed at different dates, if each is filed
within the time prescribed. If the appeal be defective, then the ap-
pellant is entitled to notice of the defect, and allowed time to perfect
the same. If the defect is not supplied, then the appeal may be dis-
missed-not by your office, but by the Secretary of the Interior."

In the case of Pedersen v. Johannessen (4 L. D., 343) this Department
decided, on January 25th last, that " Under the rule, as it formerly read,
the appeal could be dismissed by the Commissioner; but the rule was
changed in the interest of parties appealing, in order that the Depart-
ment might have an opportunity of passing upon the question whether
the Commissioner was correct in his decision as to what constituted a
defect in the appeal." In the case of Stevens v. Robinson (ibid., 551),
decided June 5, 1886, cited by your office, the specification of errors was
not filed until after the expiration of the time allowed by the Rules of
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Practice, and counsel for contestee filed a motion for the dismissal of
the appeal, on the ground that the specification of errors was not filed
in time, and this Department decided, upon the authority of Pedersen
v. Johannessen, supra, that the appeal was fatally defective and that,
even if your office should overlook the requirements of Rule 90 (supra),
relative to the filing of a specification of errors, yet the rule is none
the less imperative upon this Department, " at least in the presence of
a motion to dismiss by the adverse party."

In the case of the Saint Paul, Minneapolis and Manitoba Railway
Company v. Vannest (5 L. D., 205), decided October 30, 1880, this De-
partment held that " your office may refuse to receive and file an appeal
when the same is not presented within the time prescribed by the Rules
of Practice, but after the appeal has been filed and no objection made
thereto, then the appeal can only be dismissed by this Department."

In the present case, it appears that the appeal was filed in time, with
a specification of errors; and under the decision in the case of Pedersen
'v. Johanuessen (shpra) the claimant has the right to demand the judg-
ment of this Department upon the sufficiency of his application, as well
as the completeness of his appeal. You will therefore certify the papers
in said case to this Department, and in the meantime suspend action
until further advised.

PRACTICE-NOTICE OF HEARING.

UNITED STATES V. RICHARDSON.

Though actual notice to the entryman and his transferee appears of record it will not
confer jurisdiction in the absence of legal service thereof.

Secretary Lamar to Commissioner Sparks, November 24, 1886.

This record presents the appeal of Walter B. Richardson from the
decision of your office, dated February 10, 1885, holding for cancella-
tion his pre-emption cash entry No. 7414 of Lot 10 and E. - of Lot 9 and
NE. -1 of SW. i of Sec. 2, T. 22 N., R. 14 W., made November 27, 1880,
at the San Francisco land office, in the State of California.

It is shown that on May 26, 1884, a special agent of your office, re-
ferring to your office letter, dated April 28th preceding-copy of which
does not appear in the record-reported that on January 16, 1881, he
made an examination of the land covered by said entry, and was un-
able to find any improvements whatever thereon, or any sign of occu-
pation; that he was informed by one Scott Burns, who resides within
a mile of the land, that he built a board cabin in a ravine, which was
overlooked by said special agent; that he was also informed that said
Richardson was a minor when he made his filing, and that he made
final proof within six months after he became of age; that " as there is
no question but the filing was absolutely void, all subsequent proceed-
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ings thereunder must be of the same character, even if there had been
a strict compliance with the law as to residence and cultivation, which
there has not."

Thereupon, your office, on July 9, 1884, suspended said entry, and
ordered a hearing to determine the validity of the same. Notice was
issued on August 8, 1884, fixing September 26, 1884, for the hearing
before the local land officers. The notice was posted in said land office,
as appears by the certificate of the register, and a copy of the same
was sent by registered letter addressed to said Richardson, at Covelo,
in said State, and was delivered to him September 13, only thirteen
days prior to the date, fixed for said hearing. The entryman made
default, and the special agent testified in behalf of the government to
the statements made in his said report. On October 13, 1884, the local
land officers found that the service of notice was insufficient, because
the registered letter as not delivered to the entryman thirty days
prior to the day fixed for the hearing, and they declined to consider the
testimony, and decided that the case should remain as it was before a
day was set for the hearing. On September 29, 1884, said agent again
reported to your office-referring to a letter which appears in the record
from J. P. Thomson-stating that said letter was delivered to Richard-
son on September 13, 1884; that Richardson sold to Montague, and
Montague to Thomson; that he (Thomson) would have to defend the
case himself, as Richardson had left the State and that II. W. Mathews
would appear for him; that he (the agent) had no doubt that the entry-
man was informed of the character of the registered letter giving notice
of the hearing, and that nothing more could be done in the matter, as
the agent was required to close up all the matters which he had in hand
prior to October st. Your office on February 10, 1885, considered the
case, and held that the manner of service was sufficient; that since the
purchaser had notice of the hearing and had signified his intention of
defending the case, as the claimant had expressed his unwillingness
to do, and the purchaser had failed to attend at said hearing, the notice
was found sufficient, and the entry was held for cancellation.

The material question for consideration is, was the service of notice
of said hearing sufficient? It is clear that personal service must be
made in all cases when possible; (Rule of Practice No. 9, 5 L. D. 38),
and that a party is entitled to at least thirty days' notice of the hearing,
" unless by written consent an earlier day shall be agreed upon." (Rule
7, ibid., 37).

In the case of Crowston v. Seal (5 L. D., 213), this Department held
that where a party acknowledges by registered letter the receipt of
notice of contest, thirty days prior to the day fixed for hearing, it is
personal service under Rule of Practice No. 15 (ibidem, 38), which pro-
vides: " Proof of personal service shall be the written acknowledgment
of the person served or the affidavit of the persons who served the
notice attached thereto, stating the time, place, and manner of service."
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In the same decision it was stated " that actual in the absence of legal
notice does not put the opposite party on his defense; " citing Parker
v. Castle (4 L. D., 84); Milne v. Dowling (ibid., 378); Miller v. Knutsen
(ibidem, 536).

In the case of the United States v. Copeland, et al., (5 L. D., 170), the
Department held that where the special agent's report, on which the
cancellation was based, discloses a transfer of the land after the issu-
ance of final certificate, such transferee should receive notice of the
cancellation. In the case at bar, the notice was not received by the
entryman thirty days prior to the day fixed for the hearing, and the
special agent's report discloses the name of the transferee. Under the
rules of practice and the decisions cited (supra), the decision of the
local officers was correct and should be affirmed. For the foregoing
reasons, said decision of your office must be modified, and the case will
be returned to the local land officers with directions to them to issue
an alias notice to the entryman and to give notice to the transferee in
accordance with the rules of practice.

MINING CLAIM-PROTEST-CERTIORARI.

A. M. HOLTER LODE.

A petition for certiorari should be under oath, setting forth specifically the decision
complained of, and wherein the same is irregular, or in what manner the appli-
cant is injured thereby.

Secretary Lamar to Commissioner Sparks, November 24, 1886.

Referring to mineral entry No. 1099, Helena, Montana, made by the
Elkhorn Mining Company upon the A. M. Holter Lode, I have before
me an informal application for certiorari on behalf of H. Fred. Bright
et it" It appears therefrom that your office having before it the said
mineral entry and the protest of this applicant, decided that said pro-
test was not sufficient to warrant favorable action thereon. That on the
attempt of said protestants to appeal, your office held that the right of
appeal did not extend to protestants, whereupon this application was
made; it being further alleged therein that said protest charges fraud in
the matter of said entry, that an adverse suit is now pending in which
such matter is at issue, and that your office refused to entertain the pro-
test, because an adverse claim was not filed within the proper time.

The application is fatally defective in three particulars. (1) It is not
under oath; (2) it does not set forth specifically the decision complained
of; and (3) it is not shown wherein the said decision was irregular or
in what manner the applicant is injured thereby.

By inspection of the record of this case in your office, it appears that
said protest was given full consideration, and as a review of such action
is not warranted by this application, it is accordingly denied, and trans-
mitted herewith.
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REVIEW DENIED.

Motion for review of departmental decision in James v. Hall et al.
(4 L. D. 552) overruled by Acting Secretary Hawkins, November 27,
1886.

MINERAL PA TENT-TOWNSITE CLAUSE.

The insertion in a mineral patent of a clause reserving townsite rights is not author-
ized by law.

Acting Secretary Hawkins to Commissioner Sparks, November 27, 1886.

I am in receipt of your communication of October 25, 1886, asking
instructions relative to the insertion of the townsite clause in lode pat-
ents, and whether the application of the decision in Papina v. Alderson
et al. (1 B. L. P., 91) in adjudicating cases in your offace is to be con-
tinued, or whether the future practice shall be governed by the princi-
ples established in Deffeback v. Hawke (115 U. S., 392).

The clause referred to is as follows:
"Excepting and excluding however from these presents all town

property rights upon the surface, and there are hereby expressly ex-
cepted and excluded from the same all houses, buildings, structures,
lots, blocks, streets, alleys, or other municipal improvements on the sur-
face of the above described premises, not belonging to the grantee
herein, and all rights necessary or proper to the occupation, possession
and enjoyment of the same."

It has not been the practice of the Land Department to insert this
clause in patents for placer claims, for the reason that the surface is
absolutely required for the full enjoyment of the land, by either the
placer or townsite owners. Kemp v Starr (5 C. L. O., 130); Townsite
of Deadwood (8 C. L. 0.,153). But the Department has for many years
recognized the principle that there may be a division of the fee simple
in the surface and the minerals underneath the surface, and upon this
principle the clause referred to was inserted in lode claims. Turner v.
Lang (I C. L. O., 51); Central City, Colorado (2 C. L. O., 150); Rico
Townsite (1 L. D. 567). This rule was recognized in the case of Papina
v. Alderson (supra), to which you refer, although it was not directly in
issue in that case.

While the case of Deffeback v. Hawke involved the question of the
rights of claimants under patents for placer claims, it also clearly de-
cided the principle that as under the act of May 10, 1872, all valuable
mineral deposits in lands belonging to the United States, whether sur
veyed or unsurveyed, are free and open to exploration and purchase,
and the lands on which they are found to occupation and purchase,
that the fee is indivisible, and that either the mining claimant or the
townsite occupants is entitled to it to the exclusion of the other. The
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act of May 10, 1872, upon which this decision rests provides (Sec. 2322
R. S.) that-

" The locaters of all mining locations heretofore made, or which shall
hereafter be made on any mineral vein, lode, or ledge, where no ad-
verse claim exists on the 10 of May, 1872, so long as they comply with
the laws of the United States and with State, Territorial and local reg-
ulations, not in conflict with the laws of the United States governing
their possessory title, shall have the exclusive right of possession and e"joy-
ment of all the surface included within the lines of their location, and of all
veins, lodes and ledges throughout their entire depth, the top or apex
of which lies inside of such surface lines, extended downward vertically,
although such veins, lodes or ledges may so far depart from a perpen-
dicular in their course downward as to extend outside of the vertical
side lines of such surface locations."

The reasoning of the court in the case of Deffeback v. Hawke is gen-
eral in its application to all mineral claims, whether lode or placer. In
holding that the officers of the land department have no authority to
insert in a patent any other terms than those of conveyance, with re-
citals showing a compliance with the law and the conditions which it
prescribed; and that patent of a placer claim carries with it the title
to the surface as well as the land beneath; it is for the reason that
" the act of Congress of May 10, 1872, contemplates the purchase of the
land on which valuable mineral deposits are found, and its provisions
in this respect are retained in Revised Statutes, Section 2319." This
section of the Revised Statutes refers to all mineral lands, whether lode
or placer. If a mining location is made before townsite appropriation,
it excepts the land absolutely, and hence the clause of reservation in
the patent to which you refer could not affect the title thereby conveyed.

I therefore recommend that this clause should not be inserted in
patents for any mining claim, and that the practice of your office in this
respect shall be governed by the construction given to the act of May
10, 1872, by the court in the case of Deffeback v. Hawke.

BE-HEARING DENIED.

GEER V. FARRINGTON.

Application for re-hearing in the above case (4 L. D. 410) denied by
Acting Secretary Hawkins, November 27, 1886.

2278 DEC-17
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ENTR PPERS-FILES OF THE GENERAL LAIND OFFICE.

PUGET MILL CO.

Papers pertaining to entries and forming the basis thereof belong to the permanent
files of the General Land Office and may not be returned to the parties filing the
same.

Commissioner Sparks to the register and receiver, Olympia, Washington
Territory, June 16, 1885.

1 am in receipt of your letters (7) of 1st instant, enclosing petitions
of the Puget Mill Company, per their agent, in reference to soldiers
additional homestead entries, finals 561, 570, 871,560, 577, 580, and 575,
canceled, or held for cancellation for illegality, and for the lands of
which said company have made cash entries under the act of June 15,
1880. The petitions represent that said company own the lands in
question as assignee of the entrymen, that they have been compelled
to secure their title from the government by cash entries under the act
of June 15, 1880, and ask that the papers upon which said additional
homestead entries are based be returned to you for delivery to said
company, and in reply have to state that all papers pertaining to said
entries and forming the basis thereof are portions of the permanent
files of this office and can not be returned in the manner petitioned for.

If said papers are necessary as evidence in any action in the local
courts, they will be forwarded to your care and you will respond to
such legal subjpcena duces tecum as may be served upon you regarding
the same.

NoTE.-This decision was affirmed by Acting Secretary Hawkins, November 29,
1886.

HYPOTHETICAL CASES BEFORE THE DEPARTMENT.

F. GREENE.

As the Secretary of the Interior must determine all cases coming before the Depart-
ment on appeal, it would not be proper for him to express an opinion as to
whether the proposed action of the settlers would be in violation of the law.

Acting Secretary Haukins to Mr. F. Greene, Mandan, Dakota, Novem-
ber 29, 1886.

Your letter of the 23rd instant, desiring to obtain my "opinion in
regard to the matter of settlers on government land abandoning their
claims temporarily for the winter, in order to earn a livelihood," came
duly to hand. You add, doubtless as a reason for making this request,
that " owing to the almost complete failure of crops in this section the
past season, a large proportion of the people will be unable to main-
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tain themselves and families through the winter," and close by request
ing permission to publish my reply to your letter.

It would be improper for this Department to express any " opinion,"
or make any suggestions in regard to the question concerning which
you write, other than as required in cases coming before it from the
General Land Office, as it could have but a limited knowledge at best
of the circumstances surrounding the cases to be affected. The same
law which governs the Department in its supervision of all matters
pertaining to the public lands controls the settlers upon such lands, de-
termines their rights, liabilities and privileges, and must be the rule to
guide them in all their actions in connection therewith.

The fact that the Secretary of the Interior in cases coming before him
on appeal is the final judge in the Department of the acts and good
faith of settlers seeking to acquire title to the public lands under the
laws of Congress, affords another reason why he should not give any
opinion such as you desire. In the regular course of the business of
the Department the case of the man who would be influenced or con-
trolled by such an opinion, might come before him for decision and final
determination.

All I can do in answer to your letter is to refer you to the decisions
of the Department rendered and published from time to time, in which
the principle involved in the request you make may be directly or indi-
rectly passed upon.

HOMESTEAD CONTEST-QUALIFICATION OF CONTESTANFT.

LERNE V. MARTIN.

An alien may contest a homestead entry and secure a preferred right of entry thereby
if, after the resulting cancellation, he is qualified to enter.

Secretary Lamar to Commissioner Sparks, November 2, 1886.

I have considered the case of Elery Lerne v. George W. Martin, as
presented by the appeal of the latter from the decision of your office,
dated May 28, 1885, holding for cancellation his homestead entry No.
7944 of the SW. of Sec. 10, T. 25 N., R. 3 W., made March 22, 1882,
at the Neligh land office, in the State of Nebraska, also the appeal from
the decision of your office, dated July 7, 1885, denying his application
for a rehearing.

The record shows that Lerne initiated contest against said entry on
May 27, 1884, and hearing was duly had on July 16, same year. Both
parties appeared at the hearing. Upon the evidence submitted the
local land officers decided in favor of the contestant. On appeal, your
office found that the entryman did not establish and maintain a resi-
dence on said tract in good faith as required by law, and affirmed the
decision of the local land officers, from which decision the claimant duly
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appealed. Subsequently, the etryman made aplication to the local
land officers for a rehearing, upon the ground that the contestant at the
time of the iitiatiou of the contest was an alien, and therefore dis-
-qualified to make said contest. The local land officers rejected said ap-
;plication, and your office, on appeal, affirmed their decision.

It has been repeatedly ruled by this Department that any person can
-contest a homestead entry, and if after the entry is canceled as the re-
suit of the contest, the contestant is duly qualified, he may be allowed
-to enter the land. Shinnes v. Bates (I L. D., 203); Lyman v. Fayant
-et at. (ibid., 424). There was, therefore, no error in refusing the appli-
*cation for a rehearing.

A careful examination of the whole record shows no reason for dis-
turbing said decisions and the same are hereby affirmed.

PA 4CTICE-FINAL P1?OOF-PROTEST.

RUE V. ARIBAULT ET AL.

A protestant, who sets up his filing and settlement claim thereunder to defeat the
final proof of another, must submit to a judgment of cancellation, if his protest
fails, though he has not yet offered his own final proof.

Acting Secretary Hawkins to Commissioner S1parks, November 30, 1886.

I have considered the case of John Rue v. George H. Faribault and
Daniel Cavence, involving the SW. l of Sec. 17, T. 153 N., R. 64 W.,
Devil's Lake, Dakota, on appeal by the first named from your decision
of June 18, 1885, adverse to him.

It appears from the record that Rue filed pre-emption declaratory
statement for the tract described September 29, 1883, with allegation
of settlement April 5, 1883. On the same day (September 29, 1883,
which seems to be the day when the township plat was filed), Fari-
bault made homestead entry for the W. A of NW. I and the W. A of
SW. i of said section 17. On the same day Cavence filed pre-emption
declaratory statement for the E. A of NW. I and the E. I of SW. i of
said section 17, alleging settlement May 7, 1883.

After the usual notice, both Faribault and Cavence appeared on Jan-
uary 4, 1884, to make final proof, with a view to the purchase of the
lands embraced in their respective claims. They were met by Rue, whor
appeared as a protestant against their claims, on the ground of con-
flict with his claim as embraced by his pre-emption declaratory state-
ment.

It will be observed that each of the applications to purchase includes
one-half of the tract claimed by Rue, the W. i thereof being embraced
in Faribault's claim and the E. i in the claim of Cavence.

As a result of Rue's protest, hearing was set for January 24, 1884,
in the case of Faribault and January 25, 188A, in the case of Cavence.
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At the close of the hearing in Faribault's case it was agreed by all
parties to submit both cases upon the testimony taken in the case
against Faribault. On the testimony submitted, together with' the
final proof made by Faribault and Cavence respectively, on January
4,1884, the (lay advertised for said proof, the local office held that
Rues protest was without good grounds, for the reason that his resi-
dence on his claim had not been of such a character as to justify an
award to him, and further held that the proof submitted by Faribault
and Cavence respectively should be approved. On appeal, you sus-
tained this finding, and held Re's filing for cancellation; and now
comes Rue by counsel and appeals from your said decision.

* * * * * *
Objection is made to the consideration at this time of the bona fides

of Rue, or to an examination of the question as to his compliance with
the law under which he claims to have settled, it being argued that
those are questions for determination when be shall apply to make final
proof. This objection is without force, since the question as to priority
of residence was by the protest made one of the main points in issue,
the first allegation in said protest being that Rue was the first boua-
fide settler.

Among the papers in the case are motions filed by Faribault and
Cavence respectively to have Rue's pre-emption declaratory statement
canceled from the records, and this contest closed, for the reason that
said declaratory statement has expired by limitation, no proof having
been submitted by him, and the legal period for submitting his final
proof having expired.

Having examined the case on the record made at the hearing, and
having reached a conclusion, the effect of which is the cancellation of
Rue's filing and the acceptance of the proofs of Faribault and Cavence,
it is unnecessary to consider these motions. Your decision is affirmed

TI MBER CULTURE ENTRY-DEVOID OF TIMBER.

ALLEN V. COOLEY.

An entry should not be canceled where it was allowed in accordance with depart -
mental rulings then in force, and the entryman relying thereon has proceeded in
compliance with thelaw.

Acting Secretary Hawkins to Commissioner Sparks, Novemnber 30, 1886.

I have considered the case of William Allen v. James T. Cooley, as
presented by the appeal of the former from the decision of your office,
dated January 28, 1885, affirming the decision of the local land officers
dismissing Allen's contest against the timber culture entry No. 3019 of
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the W. I of the NW. I of Sec. 30, T. 13 S., R. 4 W., made by said Cooley
on April 30,1881, at the Salina land office, Kansas.

The facts are substantially set forth in the decision appealed from-
The only material question involved is, whether said section was " de-
void of timber" within the meaning of the act of Congress approved
June 14, 1878 (20 Stat., 113).

Your office held that under the departmental decisions of Blenkner v.
Sloggy (2 L. D., 267), and Box v. Ulstein (3 L. D., 143), that said tract
was subject to entry under said act. To the same effect is the depart-
mental decision in the case of Bartch v. Kennedy (3 L. D., 437), decided
on March 3, 1885, by Secretary Teller, and the motion for review, "; based
upon the assumption of error in the construction of the law of the case,"
overruled by Acting Secretary Muldrow, on March 20, 1885. Since
said entry was allowed by the local land officers in accordance with the
construction of the timber culture law by the Department then in force,
and upon the faith of such entry the claimant has proceeded to comply
with the law, I do not think it in harmony with the principles of jus-
tice to deprive him of the fruits of his labor.

The decision appealed from is accordingly affirmed.

HOMESTEAD CONTEST -PBACTICE.

SMITH V. GREEN ET AL.

A contest resting on the charge of abandonment, sale, and relinquishment is not pre-
mature though brought within less than six months after entry.

The failure to file a motion in time is not cured by notice thereof served within the
proper period.

Secretary Lamar to Commissioner Sparks, December 3, 1886.

This controversy involves the NW. I of See. 29, T. 106 N., R. 63 W.,
Mitchell, Dakota Territory, the material facts in the case being as fol-
lows: June 27, 1883, Ida Green made homestead entry No. 25,506 of the
tract specified, and on September 3d following Calvin M. Young initiated
contest against said entry charging that "' claimant has entirely aban-
doned, sold and relinquished said land for a consideration." Hearing
was had and testimony submitted November 13 ensuing, claimant fail-
ing to appear.

October 22, 1884, the local office dismissed this contest on the ground
that it was prematurely brought, citing as authority for such action the
case of Bailey v. Olson (2 L. D., 40). Two days thereafter (October 24,
1884), Jessie B. Smith applied to contest the aforesaid entry on the
general charge of abandonment. This application was rejected by the
local office on the ground that "' prior contestant has right of appeal for
thirty days from October 22, 1884."7
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November 13, 1884, Young filed a second contest, which was allowed,
notice issued, and hearing was set for December 27, 1884.

December 1, 1884, Smith by her attorneys filed a motion to dismiss
the second contest of Young aid have her own contest reinstated. This
motion was granted by the local office on December 2, 1884, and the

contest of Young was thereupon dismissed. From this action Young,
December 27, 1884, appealed to your office, at the same time submitting
testimony against Green's entry, which testimony, however, was not
passed upon by the local office, because Young's contest had been dis-
missed as aforesaid. Upon consideration of the case as then presented
your office on the 23d of April, 1885, rendered the decision from which

the appeal here was taken, reversed the action of the local office in dis-
missing Young's second contest, and in turn dismissed the contest of
Smith, because she had failed to appeal from the dismissal of her con-
test October 24, 1884, as aforesaid.

May 11, 1885, the relinquishment of Green's entry was filed in the

local office, and at the same time Young made homestead entry No.
27,436 of the tract in question. The appeal of Smith was transmitted
by register's letter of July 17, 1885, and has been given careful consid-
eration.

Recurring to the early proceedings in this case, it is observed that
the Mitchell office erred in dismissing Young's first contest. The case
of Bailey v. Olson, cited in support of such action, is not applicable.
See cases of Lilly v. Thom (4 L. D., 245); Pickett v. Engle (id., 522); and
James v. Hall et al. (id., 553); but inasmuch as no appeal was taken
from such dismissal, and a new contest was commenced, Young thereby
lost whatever rights he might have acquired by virtue of his first con-
test. Churchill v. Seeley (4 L. D.,589). Again, the dismissal of Smith's
application to contest on October 24, 1884, was erroneous. This contest

should have been held to await the final result of Young's first contest.
See the case last cited. But inasmuch as Smith failed to appeal from
the dismissal of her contest within the thirty days required by the rules
of practice, she therefore lost whatever rights she might have acquired
by virtue of her contest. True, she filed a motion to dismiss Young's
contest more than thirty days after the dismissal of her contest, having
given Young notice that such motion would be filed. But that was of
no avail, and the dismissal of Young's second contest on the 2d of De-

cember, 1884, was another error on the part of the local office. Young's
second contest should have been sustained and your office properly ruled
on that question.

The relinquishment of Green having been since filed, and Young's
entry of the tract allowed, such entry should remain intact, and I so
direct. The judgment of your office on the material questions involved
is affirmed.
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SOLDIERS' ADDITIONYAL HOMESTEAD.

MARY C. STEPHENSON.

The certificate of right to make additional entry issued to the widow of a deceased
soldier may properly contain a clause requiring her to show, at the time of ap-
plying to make entry, that she has not remarried.

Commissioner Sparks to Mr. A. A. H1osmer, Washington, D. C., October
19, 1885.

In reply to your letter of the 14th instant, in reference to the addi-
tional homestead right of Mary C. Stephenson, widow of Alex. C. Ste-
phenson, I have to state that Mrs. Stephenson claims, under sections
2306 and 2307, United States Revised Statutes, providing for home-
steads on the public lands, approved June 22, 1874. Section 2306 pro-
vides, in favor of the class of ex-soldiers described in the previous sec-
tion, 2304, that "every person entitled under the provisions of section
2304 to enter a homestead who may have heretofore entered under the
homestead law a quantity of land less than 160 acres shall be permitted
to enter so much land as when added to the quantity previously entered
shall not exceed 160 acres." Section 2307 provides that " in case of the
death of any person who would be entitled to a homestead under the
provisions of section 2304, his widow if unmarried, or in case of her
death or marriage, then his minor orphan children, by a guardian duly
appointed and officially accredited at the Department of the Interior,
shall be entitled to all the benefits enumerated in this chapter, subject
to all the provisions as to settlement and improvement therein con-
tained."

Soon after entering upon my duties, as Commissioner, a paper was
presented to me, for my signature, certifying that Mrs. Stephlenson was
entitled to make an additional entry, as the widow of Alexander C. Ste-
phenson, under said sections 2306 and 2307. I added to this certificate,
before signing it, a proviso that she should prove, at the time of apply-
ing to make entry, that she was still the widow of A. C. Stephenson.
You now insist that this proviso should be eliminated from my certifi-
cate. I decline to eliminate it therefrom. I understand that certificates
of this character have been issued by my predecessors without such a
condition being inserted therein, but I do not take the same view of my
duty under the laws, and must decline to follow the precedents set by
them.

Any one can see by a glance at the statutes referred to, that Mrs.
Stephenson's right to additional entry depends upon her continuing to
be the widow of A. C. Stephenson; that if she has since remarried, or
died, the right belongs to minor orphan children, if any, or ceases alto-
gether, as a claim against the United States.

Is there anything unreasonable, then, in requiring that this essential
fact should be proved, when application is made to exercise the right



DECISIONS RELATING TO THE PUBLIC LANDS. 265

dependent thereon The law does not make it incumbent on me to
certify to Mrs. Stephenson's right at all. I am not willing to certify to
it without adding the requirement to which you object. There is no in-
tention to discriminate against Mrs. Stephenson in this case. I regard
all cases of the kind as properly subject to the same rule. I am not
aware that any certificate has been issued in disregard thereof, since my
attention was called to the point, in the Stephenson case, and if any
has been, it has resulted from inadvertence.

NOTE -The foregoing decision was affirmed by Secretary Lamar, December 3, 1886.

CIRCULAR
RELATING TO

MANNER OF ACQUIRING TITLE TO TOWN-SITES ON PUB-
LIC LANDS.

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
VTashington, D. C., July 9, 1886.*

REGISTERS AND RECEIVERS,
United States Land Offices:

GENTLEMVEN: There are three methods by which title may be ac-

quired to public lands for town-site purposes: one provided for in sec-
tions 2380 and 2381; another in sections 2382, 2383, 2384, 2385, and

2386; and the third in sections 2387, 2388, and 2389, United States Re-
vised Statutes.

I.

Section 2380 authorizes the President to reserve public lands for
town-sites purposes on the shores of harbors, at the junction of rivers,
important portages, or any natural or prospective centers of population.
Section 2381 provides for the survey of such reservation into urban or
suburban lots, the appraisement of the same, and the sale thereof at
public outcry; the lots remaining unsold are thereafter to be disposed
of at public sale or private entry, at not less than the appraised value
thereof.

II.

Sections 2382, 2383, 2384, 2385, and 2386, Revised Statutes (act 3d

March, 1863, 12 Stat., 754; act 3d March, 1865, 13 Stat., 530), limit the

extent of the area of the city or town which may be entered under said
acts to 640 acres, to be laid off in lots, which, after filing in this office

* The circular takes effect on the date of the Secretary's approval.



266 DECISIONS RELATING TO THE PUBLIC LANDS.

the statement, transcripts, and testimony required by section 2383, are
to be offered at public sale to the highest bidder at a minimum of $10
for each lot.

An actual settler upon any one lot may pre-empt that lot, and any
additional lot on which he may have substantial improvements, at said
minimum at any time before the day of sale. Such person must furnish
pre-emption proof showing residence and improvement upon the origi-
nal lot and improvement upon additional lot, after the usual notice of
intention by publication.

Lots not disposed of at time of public sale are thereafter subject
to private entry at such minimum or at such reasonable price as the
Secretary of the Interior may order from time to time, after at least
three months' notice, as the municipal property may increase or de
crease in value.

The preliminaries required by this method are:
1. Parties having founded or who desire to found a city or town on the

public lands, under the provisions of sections 2382, 2383, 2384, 2385, and
2386, must file with the recorder of the county in which the land is
situate a plat thereof, describing the exterior boundaries of the land
according to the lines of public surveys, where such surveys have been
made.

2. Such plat must state the name of the city or town, exhibit the
streets, quares, blocks, lots, and alleys, and specify the size of the same,
with measurements and area of each municipal subdivision, the lots
in which shall not exceed 4,200 square feet, with a statement of the
extent and general character of the improvements.

3. The plat and statement must be verified by the oath of the party
acting for and in behalf of the occupants and inhabitants of the town
or city.

4. Within one month after filing the plat with the recorder of the
county a verified copy of said plat and statement must be sent to the
General Land Office, accompanied by the testimony of two witnesses
that such town or city has been established in good faith.

5. Where the city or town is within the limits of an organized land
district a similar map and statement must be filed with the register and
receiver. The exterior boundary lines of the town, if upon the land over
which Government surveys have not been extended, may, when such
surveys are so extended, be adjusted according to those lines, where it
can be (lone without impairing vested rights.

6. In case the parties interested shall fail or refuse, within twelve
months after founding a city or town, to file in the G!Aneral Land Office
a transcript map, with the statement and testimony called for by sec-
tion 2382, the Secretary of the Interior may cause a survey and plat to
be made of said city or town, and thereafter the lots will be sold at an
increase of 50 per cent. on the minimum price of $10 per lot.
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7. When lots vary in size from the limitation fixed in section 2382

(4,200 square feet), and the lots, buildings, and improvements cover
an area greater than 640 acres, such variance as to size of lots or excess
in area will prove no bar to entry, but the price of the lots may be
increased to sch reasonable amount as the Secretary may by rule
establish.

8. Title to be acquired to town lots embracing mineral entries is sub-
ject to recognized possession and necessary use for mining purposes, as

provided in section 2386.

III.

Lands actually settled upon and occupied as a town-site, and there-
fore not subject to entry under the agricultural pre-emption laws, may
be entered as a town-site, in accordance with the provisions of sections
2337, 2.88. and 2389, United States Revised Statutes. (Act March 2,
1867, 14 Stat., 541; act March 3, 1877, 19 Stat., 392.)

1. If the town is incorporated, the entry may be made by the cor-

porate authorities thereof through the mayor or other principal officer
duly authorized so to do.

2. If the town is not incorporated, the entry may be made by the

judge of the county court for the county in which said town is situated.
3. In either case the entry must be made in trust for the use and bene-

fit of the occupants thereof; according to their respective interests.
4. The execution of such trust as to the disposal of lots and the pro-

ceeds of sales is to be conducted under regulations prescribed by state
or territorial laws. Acts of trustees not in accordance with such regu-

lations are void.
5. Private individuals or organizations are not authorized to enter

town-sites uuder this act, nor can entries under this act be made of
prospective town-sites. The town must be actually established, and
the entry must be for the benefit of the actual inhabitants and occu-
pants thereof.

6. The officer authorized to enter a town-site may make entry at once,

or he may initiate an entry by filing a declaratory statement of the pur-

pose of the inhabitants to make a town-site entry of the land described.
7. The entry or declaratory statement shall include only such land as

is actually occupied by the town, and the title to which is in the United
States, and, if upon surveyed lands, its exterior limits must conform to
the legal subdivisions of the public lands.

8. The amount of land that may be entered under this act is propor-
tionate to the number of inhabitants. One hundred and less than two
hundred inhabitants may enter not to exceed 320 acres; two hundred
and less than one thousand inhabitants may enter not to exceed 640
acres; and where the inhabitants number one thousand and over an
amount not to exceed 1,280 acres may be entered; and for each addi-



26 DECISIONS RELATING TO THE PUBLIC LANDS.

tional one thousand inhabitants, not to exceed five thousand in all, a
further amount of 320 acres may be allowed.

9. When the number of inhabitants of a town is less than one hun-
dred the town-site shall be restricted to the land actually occupied for
town purposes, by legal subdivisioos.

10. Where an entry is made of less than the maximum quantity of
land allowed for town-sitc purposes, additional entries may be made of
contiguous tracts occupied for town purposes, which, when added to
the previous entry or entries, will not exceed 2,560 acres; but no addi-
tional entry can be allowed which will make the total area exceed the
area to which the town may be entitled by virtue of its population at
date of additional entry.

11. The land must be paid for at the Government price per acre, and
proof must be furnished relating-

1st, To municipal occupation of the land;
2d, Number of inhabitants;
3d, Extent and value of town improvements;
4th, Date when laud was first used for town-site purposes;
5th, Official character and authority of officer making entry; and
6th7 If an incorporated town, proof of incorporation, which should

be a certified copy of the act of incorporation.
12. Thirty days' publication of notice of intention to ake proof must

be made and proof of publication furnished.
13. Title cannot be acquired under this act to mines of gold, silver,

cinnabar, or copper, nor to any valid mining claim or possession. A
non-mineral affidavit is required in all states and -territories except
Florida, Iowa, Kansas, Louisiana, Minnesota, Mississippi, Missouri, and
Wisconsin.

14. A greater quantity of land than 2,560 acres is not excluded from
pre emption or homestead entry because of town-site reservations un-
less the excess in area is actually settled upon, inhabited, improved,
and used for business and municipal purposes.

15. If the corporate limits of a town are in excess of the maximum
area authorized to be entered as a town-site, the proper quantity may
be set off, as provided in section 3 of the act of March 3, 1877, and the
residue be open to disposal under the homestead and pre emption laws.

Very respectfully.
W.M. A. J. SPARKS,

Commissioner.
Approved:

L. Q. C. LAMAR,

Secretary.
NOVEMBER 5,1886.



DECISIONS RELATING TO THE PUBLIC LANDS. 269

REhTORATION OF FORFEITED RBALBOAD LANDS.

ATLANTIC & PAC. R. R. CO.

The lands within the Territory of New Mexico, formerly granted to this company,
but declared forfeited and restored to the public domain by the act of Jnly 6,
1886, are opened to entry and settlement, and the price of such lands as well as
the even numbered sections is fixed at $2.50 per acre.

The price of the alternate ungranted sections, having been increased by statute, can-
not be reduced on the forfeiture of the grant, in the absence of express authority.

The odd numbered sections forfeited by said act within the conflicting limits of this
road and the Southern Pacific, are withheld from entry pending an equitable set-
tlement of the rights of the latter company.

Secretary Lamar to Commissioner Sparks, December 10, 1886.

Your letter of November 12, 1886, in relation to the restoration to the
public domain and fixing the price of the forfeited lands heretofore
granted to the Atlantic and Pacific Railroad Company, has been re-
ceived, and the suggestions and recommendations therein made duly
considered.

The act of July 6, 1886, (Chap. 637, pamphlet copy, p. 123) provides
that all the lands, with certain exceptions named, theretofore granted
to the Atlantic and Pacific Railroad Company, " which are adjacent to
and coterauinous with the uncompleted portions of the main line of said
road . be and the same are hereby declared forfeited and
restored to the public domain '

You state that "the portions of said road, which remain uncompleted,
in any land grant State or Territory, are situated in the Territory of
New Mexico-between Isleta and the eastern boundary of said terri-
tory-and in the State of California, between the Colorado River and
San Buenaventura on the Pacific."

You also state that in your " opinion said act, not only forfeited the
lands in question, but rendered them subject to settlementimmediately
upon its passage." In this view I concur. You call attention to the
fact that the act of forfeiture fixes no price at which the restored lands
are to be held, and you say, " The even numbered sections have here-
tofore been rated at double minimum price of $2.50 per acre, but as the
road has not been completed, and the grant has been forfeited, the
reason for such enhanced rating has ceased to exist." You thereupon
recommend that, as to the forfeited lands in New Mexico, you be au-
thorized to instruct the local officers of the different districts in which
the same are situated," to give notice by publication for at least thirty
days that said lands have been restored, and that the books of their
respective offices are open for entry of the same at the rate of $1.25 per
acre, under the pre-emption and homestead laws and other laws re-
lating to unoffered lands, and that the even numbered sections are
reduced in price to $1.25 per acre.
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I approve of said recommendations, except in so far as they relate to
the price to be fixed for said lands, whether in the odd or even sec-
tions.

The act of July 27, 1866 (14 Stat., 292), making the grant of land to
aid in the construction of the Atlantic and Pacifie Railroad, contained
no provision raising the price of the even numbered or ungranted sec-
tions within the limits of said grant, but said sections were raised to
the price of $2.50 by virtue of the act of March 3, 1853 (10 Stat., 244),
now to be found i section 2357 of the Revised Statutes. The odd
numbered sections being granted to the railroad, of course there was
no legislation affecting their price.

The price of the even numbered sections being thus raised by act of
Congress, must remain as fixed thereby, unless some like authority be
shown requiring and empowering their reduction. This reduction or
authority to reduce is not to be found in the forfeiting act of July 6,
1886, either by expression or implication, its provisions being shortly
stated in one paragraph and simply declaring the forfeiture, and that
said lands be "restored to the public domain," as before quoted. If
that act, instead of forfeiting only the lands coterminous with the un-
completed portions of the Atlantic and Pacific road, had repealed the
granting act entirely, it could have been contended, with plausibility
at least, that all the lands, along the line of said proposed road, were
thenceforth to be treated as though the grant had never been made,
and therefore were to be disposed of at $1.25 per acre-the price at
which they would have been disposed of, if the grant had never been
made. But that is not the present case.

The original act is yet in force, with the provisions of the act of
March 3, 1853, appreciating the price of the even numbered sections,
attaching to them whenever they became identified by the definite lo-
cation of said road, as fully as though part of the granting act. The
effect of the forfeiting act being only to restore to the United States
the full title to the odd numbered sections along certain portions of
said line; but in no wise to affect the even numbered sections. This
being so, I can find nothing in the repealing act to authorize the re-
duction recommended.

The only other provision of law that I am aware of having any rela-
tion whatever to the matter, or, which is claimed to have any bearing
upon it, is section 2364 of the Revised Statutes, a revision of the act of
July 2, 1864 (13 Stat., 374). This section provides that " whenever any
reservation of public lands is brought into market, the Commissioner
of the General Land Office shall fix a minimum price, not less than $1.25
per acre, below which such lands shall not be disposed of."

The word " reservation," as here or elsewhere used in relation to the
public lands, applies to such lands as, for any reason or purpose, have
been excepted or reserved from settlement, entry, or other disposal,
under the provisions of the general land laws. The even numbered
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sections within railroad grants are not thus reserved, though spoken of
in some granting acts as "reserved" to the United States from said
grant; but on the contrary are universally held, and sometimes, as by
the sixth section of the granting act in this case, expressly declared to
be subject to settlement, etc., under the general laws; differing only
from other public lands as to the price to be paid for them. The even
numbered sections in the present case never having been in "s reserva-
tion," but always open to disposal to the public, I am clear the above
section of the Revised Statutes is not applicable to them.

In the previous legislation of Congress, when it has forfeited grants
to other roads, no fixed rule has been followed, or well could be, because
of the varying circumstance connected with the forfeited grant or the
restored lands. Of the statutes, declaring such forfeiture, examined
by me, I find that in most of them there has been no special provision
in relation to the price at which either odd or even sections were there-
after to be sold, nothing being said on the subject. In other of the
acts the restored lands were " to be disposed of hereafter as other
public lands," or " disposed of under the general land laws." In the
act of January 31, 1885 (23 Stat., 296), forfeiting the grant to the Ore-
gon Central, the price of the lands was fixed at $1.25 per acre, for both
odd and even sections. By the act of February 28, 1885, forfeiting the
grant to the Texas and Pacific, the price of the restored lands was
fixed at $2.50 per acre. Nor has the practice of the Land Department
been uniform in the cases examined-the only ones I am aware of.

In the case of the New Orleans, Opelousas and Great Western Rail-
road, forfeited by act of July 14, 1870 (16 Stat., 277), the price of the
odd sections was fixed at $1.25, and no action was taken in relation to

the even sections, the act providing only for the disposal as in the case
of other public lands. In the forfeited grant of the Placerville and
Sacramento Valley Railroad, April 15, 1874 (18 Stat., 29), both odd and
even sections were placed at $1.25 per acre, though no reduction of

price was made by the forfeiting act, but only a direction to dispose of
the lands as public land. In the case of the Stockton and Copperopolis
Railroad grant, forfeited June 15, 1874 (18 Stat., 72), the same action
was taken, in tfie absence of authority conferred by the forfeiting act.
In the case of the St. Louis and Iron Mountain Railroad, lands for.
feited by act of June 28, 1884 (23 Stat., 61), the odd sections were re-

stored at $2.50 per acre, and no change made in the price in the even
sections, in the absence of any provision, other than that the lands were
"to be disposed of under the general laws." And in the cases of the
Oregon Central and the Texas and Pacific the special provisions of the
forfeiting acts were followed.

Finding no legislative enactment, nor uniform line of departmental
rulings, which might have weight as establishing a rule, I must decline
to assent to the reduction of the price of the even numbered sections,

below the sum of $2.50, at which they were fixed by act of Congress.
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With regard to the odd-numbered or granted sections, the case is
different. The price of these was in no way affected by the grant to
the railroad company. They were reserved by the act making that
grant from disposition uner the general land laws, for the purpose of
aiding in the construction of the road. By the act of forfeiture they
are now taken out of that " reservation" and restored to the public
domain, and I think under existing law, as now found in section 2364
of the Revised Statutes, before quoted, authority is given to fix the
price of such lands, provided it be not less than $1.25 per acre.

Inasmuch as there is, in my opinion, no authority to reduce the price
of the even numbered sections below 2.50, it would obviously be very
unwise to fix the price of the odd numbered sections, side by side with
the former, below the same price. You will, therefore, instruct the
local officers in New Mexico that the even and odd numbered sections
within the forfeited limits will be disposed of at $2.50 per acre, in ac-
cordance with the views herein expressed.

With regard to the forfeited lands along the uncompleted portions of
the line of the Atlantic and Pacific Railroad in California, "between
the Colorado river an(l San Buenaventura on the Pacific," you report,
and one of the diagrams forwarded shows, that much of said lands are
within the conflicting granted limits of the Southern Pacific Railroad
Company.

In relation to this matter you say:
" Inasmuch as the grants to these companies were made by the same

act, it follows, under the rule laid down by the Supreme Court, that the
latter company is entitled to an undivided moiety of all lands in said
conflicting limits. In allotting to the Southern Pacific Railroad Com-
pany its share of these lands, every other alternate odd numbered sec-
tion (as sections 1, 5, 9, etc.,) can be set apart for said company, and
the remaining odd numbered sections (as sections 3, 7, 11, etc.,) re-
stored."

You thereupon suggest, "that the restoration of the lands in said
conflicting limits be deferred until the proper officers of said company
can be communicated with, and its formal consent to this or some other
equitable division, secured." You also recommend that as to the re-
maining lands within the conflicting limits of the withdrawal for the
Southern Pacific Railroad Company you be authorized to call upon said
company to show cause why such lands should not be restored, and
" that pending such action, the restoration of all lands within conflict-
ing limits be deferred."

Understanding these recommendations to relate entirely to the odd-
numbered sections, within the conflicting limits of the two roads; as
much as I regret the necessity for any delay in the premises, I believe
the course proposed is wisest in view of the complications existing, and
therefore approve said recommendations. But prompt action should
be taken so that the forfeited lands be opened to the public at the
earliest possible day.
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PRACTICE-CONTINUANCE--GOOD FAITH.

BENEDICT v. HEBERGER.

A continuance to ascertain the whereabouts of the entryman and procure his attend-
ance properly refused where he was represented by counsel at the hearing, and
the motion therefor was not filed until after the contestant had submitted his
testimony.

Good faith uot consistent with evident evasions of the law.

Acting Secretary Muldrow to Commnissioner Sparks, Ddelber 11, 1886

I have considered the case of Albert V. Benedict v. William Heberger,
involving the SW. 1 of See. 30, T. 117 N., R. 60 W., 5th P. M., Huron,
Dakota, on appeal by the last named from your office decision of May
15, 1885, holding for cancellation his pre-emption cash entry of the tract
described.

It appears that Heberger filed his declaratory statement October 9,
1882, with allegation of settlement August 9, 1882, and that he made
final proof and payment for the land April 10, 1883. Subsequently,
Benedict filed in the local office his corroborated affidavit, charging in
substance that ileberger's proof was false and fraudulent and his entry
illegal, in that he was at date of filing under twenty-one years of age,
and consequently not a qualified pre-emptor; also that he never estab-
lished a residence pon the tract, nor did he cultivate and improve
the same as required by law. Said affidavit was, on January 4, 1884,
forwarded to your office, where, after an examination of the charges,
direction was given that a hearing be ordered to afford Mr. Benedict.
an opportunity to submit evidence in support of his allegations.

-Hearing was duly had, at which contestant appeared and submitted
testimony to show that claimant had not built a habitable house upon
the tract and that he had not resided thereon.

The entryman was not present at the hearing, nor was any testimony
offered in his behalf. He whs, however, represented by attorneys, who,
cross-examined plaintiff's witnesses at considerable length. When the
examination of said witnesses was conclu(ied. counsel for defendant
moved a continuance to enable them to ascertain his whereabouts and
procure his attendance. This motion was overruled by the local office
and your office decision sustains the ruling. It also affirms the finding
of the local office, to the effect that the allegations of plaintiff are sus-
tained by the testimony, and that the entry should be canceled.

After a careful examination of the record as made in the case, I
concur in the conclusion arrived at by your office. To my mind, it is
manifest from the evidence that Eleberger never resided upon the tract,
and that his so-called settlement, residence and improvements were a
mere pretence, with a view to acquiring title to the tract under color of

2278 DEC-18
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-the pre-emption law, while evading its plainest requirements. He tes-
tifiel, in making final proof, that le had done no breaking on the tract;
that his only improvements were a house, eight by ten, and a well, and
that said improvements were worth $150.

The testimony taken at the hearing shows that the value of the im-
rovement wnis not to exceed $25; that the entryman never occupied

the house as a place of residence, in fact that it was not habitable, and
that what the proof termed a well is not worthy of the name. No fur-
niture, stove, or cooking utensils were ever seen in the shanty. On
the outside, looking from a distance, one might suppose there was a
stove inside, because a stove pipe appeared to project through the roof,
but a closer examination showed that there was no hole in the roof
through which it could pass, but that it was tacked to the roof, thus
giving the shanty the appearance of having a stove within. Such a
subterfuge as this, of itself goes far to show a premeditated purpose to
amislead and deceive.

Upon a full consideration of all the facts and circumstances, I have
mo hesitation in concluding that the entry was made in bad faith, with-
,out compliance with the law, and with a studied purpose to evade its
requirements.

I therefore affirm your office decision.

RAILROAD GRANT-SETTLEMENT CLAIM.

RAMAGE V. CENTRAL PAC. R. R. CO.

The pre-emption law not only conferred a preferred right of purchase, but also
legalized settlement on the public lands with a view to cash entry, and made
such settlement, by a qualified person, the basis of a claim against the United
States.

'The residence and possession of a qualified pre-emptor covering the date of the grant,
withdrawal, and definite location excepted the land from the operation of the
grant, though the settler subsequently abandoned said land and perfected a pre-
emption claim elsewhere.

Secretary Lamar to Commissioner Sparks, December 14, 1886.

I have considered the case of Charles Ramage v. The Central Pacific
Railroad Company, on appeal from your office decision of May 8, 1885,
adverse to the company.

The tract involved consists of lots 1 and 2, and the S. I of NE. N of
Sec. 3, T. 2'S., R. 2 W., M. D. M., San Francisco, California, and is
elaimed by Ramage under the pre-emption law, while the company as-
setts claim to it' under the grant of July 1, 1862 (2 Stat., 489). The
fadts as disclosed by the record in the case appear substantially as stated
iii the decision Appealed' from, and are not denied by appellant. It is
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admitted by the company that James Ramage occupied the tract, resid-
ing upon and improving the same from 1860 to 1869, whenl he sold his
possessory claim and improvements; bt it is alleged that because he,
while holding said tract, purchased the possessory right to certain land
in section 2, ajoining, which he subsequently, in 1878, filed upon as a
pre-emptor, and afterwards transmuted to homestead, upon which he
made final proof in April, 1884, therefore his occupation of the tract in
dispute did not confer such a right thereto as would except it from the
operation of the grant.

This contention can not be sustained. James Ramage appears to
have been a qualified pre-emptor. He testified at the hearing that he
established his residence upon the tract in 1860, with the intention of
pre-empting the same as soon as he could do so, and that he resided
there with his family until 1869. It is in evidence that his house and
other improvements were worth at least $1,000. He could not during
the time he resided there file for the land, for the reason that it had
not been surveyed. The survey was not made until 1878. His posses-
sion of and residence upon the tract covered the date of the grant to the
railroad company, the date of the withdrawal on account thereof, and
the date of definite location of the line of road. The fact that he changed
his intention in 1869 and left this land, and afterwards, in 1878, settled
upon and claimed under the re-emption law another tract, does not,
as argued, affect the question at issue. It does not change the fact that
the settler had during the time he was upon the land a pre-emption
right to said land by virtue of his settlement and residence thereon.
The pre-emption law did more than create a right of pre-emption, or of
purchase before others; it legalized settlement on the public lands with
a view to cash entry, and made such settlement by a qualified person
the basis of a claim against the United States; "it protected settlements
already made, and allowed future settlements to be made with a right
of pre-emption." Emmerson v. Central Pacific R. R. Co. (3 IL. D., 271);
Johnson v. Towsley (13 Wall., 72). That James Ramage did not remain
on the land until survey and consummate his claim, does not change the
rule above enunciated, nor prevent its application to this case.

It is sufficient to know that he had a settlement claim capable of be-
ing perfected, in order to determine that the tract did not pass to the
company under its grant. This being determined, it follows that the
tract is subject to pre-emption and that Charles Ramage, who it appears
came into possession by purchase of the improvements, and who made
settlement in 1872, and has since resided upon the tract with his family,
is not barred by any claim. of the railroad company from filing for and
entering the same under the pre-emption law.

Your office decision is affirmed.
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PRACTICE-REFIEW-STANDING OF TRAlYSFEREK.

CYRUS H. HILL.

A decision, rendered on the appeal of an eutrynvan, rejecting his final proot will not
be reviewed on te allegation of a transferee that he (lid not receive notice of
such decision.

Secretary Lamar to Commissioner NSparks, December 14, 1886.

I am asked by Mr. L. H. Hole, attorney for the U. S. Mortgage Co.
and Elizabeth UI. Richardson, to review and revoke departmental.de-
cision of October 6, 1886, directing the cancellation of the homestead
entry of Cyrus H. Hill, made December 6, 1883, at Huroni, Dakota, for
the SE. of Sec. 26, T. 111, R. 67, which was commuted to cash, final
proof made thereon, and certificate issued December 9. 1884. And it
appears, by the present application, that on the day after the issue of
the final certificate, the land was mortgaged by Hill to the Mortgage
Company, for the sum of $300; an( that on May 5, 1885, the Company
assigned the mortgage, received from Hill, to Elizabeth H. Richardson.

The application for review is based substantially upon two general
grounds: 1st, that sai(l Richardson had no notice of the Commission-
er's decision, nor ail opportunity to present her rights or equities, or to
show that the claimant has complied with the law. 2d, That the can-
cellation of said entry was contrary to law and the evidence.

With regard to the first point made, it is sufficient to refer to the
case of John C. Featherspil (4 L. D., 570) wherein it was said that in
the determination of that case, " the fact that there is a mortgagee now
interested in maintaining the validity of the entry brings no new ele-
ment into the consi(ieratioll thereof, inasmuch as he can have no better
right than the entryman would have if present, and with whose rights
the government deals only, regardless of any sale, assignument, or lien
made by him to third parties; recognizing, however, the right of said
third pa1ties, where their rights have been acquired subsequently to
the issue of final certificate, to appear and protect the same by showing
proper compliance with the requiremenits of the law on the part of the
entryman."

In the case uder consideration, there was nothing in te record to
show that Hill had mortgaged the tract in question; and it was no part
of the duty of the United States officers to search the records in the
proper territorial office to ascertain whether any transfer of said land
had been made or lien placed thereon by him, in order to send notice
of the rejection of the final proof to such transferee, or lienor. Notice
was sent to the entrynan, an appeal was taken by him, anti on said
appeal the judgment of your office was affirmed. There is, therefore,
nothing in the first point to require the revocation of my former de-
cision.
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The second ground relatesentirely to the sufficiency of the testimony
submitted by Hill, in relation to his residence upon the land. A re-
examination of said testimony, so tfLrfroin showingany cause for revok-
ing the former decision, serves to confirm strongly the views therein
expressed.

I therefore deny the present application.

PRACTICE-STARE DECISIS -ACTING SECRETARY OF THE INTERIOR.

REES V. CENTRAL PAC. R. R. Co. (ON REVIEW.)

When a point h as been sett led by deeisi on it forms a precedent, which the Department
will not depart from, unless clearly contrary to principle.

In accordance with the law creating the office of Acting Secretary of the Interior, the
decision of slch officer is in effect the act of the Secretary.

Cases will not be referred to the Attrney-General for his opinion, except where the
Secretary is in doubt as to the correct conclusion.

Secretary Lamar to Commissioner Sparks, December 15, 1886.

I herewith transmit the papers accompanying motions of counsel for
plaintiff in the case of Thomas Rees v. The Central Pacific R. R. Co.,
for a review of departmental decision of August 14th, last, adverse to
him. Said motion and the argument in support of it I have carefully
considered, and I fail to find any good reason for granting it.

In that opinion the Acting Secrel ary held that nearly all the questions
involved in the case had already been ruled upon by this Department
in other cases, and the patellfe(l and out boundaries of the Mexican
grants therein referred to defined thereby, as well as the construction
to be given to the particular railroad grants under consideration. He
might well have rested his conclusions uon the well recognized doc-
trine of stare decisis. for it is a general maxim when a point has been
settled .by decision, it forms a precedent which is not afterwards to be
departed from, unless clearly contrary to principle. It should require
very controlling considerations to break down a former decision and lay
anew the foundations of the law. He held, however, that inasmuch as
Rees was not a party to the proceedings in any former case, nor the par-
ticular tract of land the sulbject of controversy, and that other interests
in similar cases were before the Department, lie would consider anew
all the matters presented by the record. The decision proceeded at great
length to consider seriatim all the questions involved. After full con-
sideration of all the testimony in the case, and the arguments of counsel
presented in their respective briefs, the conclusions of that decision
were, first, that the land in controversy was never within the granted,
claimed, or confirmed limits of the Moraga grant; second, that it was
never within the granted, claimed, or confirmed limits of the Sobrante
grant; and third, that it was within the claimed limits of the San



278 DECISIONS RELATING TO THE PUBLIC LANDS.

Lorenzo grant, but was excluded therefrom by the final survey of that
rancho at a date anterior to the time when the grant to the railroad com-
pany became operative, and that the land passed to the railroad com-
pany under its grant.

On the 7th day of October, 1886, B. B. Newman, attorney for Thomas
Rees, filed before A. (. Blanchard, register of the land office at San
Francisco, California, a motion for review and re-consideration of the
decision of the Acting Secretary which has been duly transmitted to
this Department It presents substantially the following points for my
consideration:

First.-That Rees et al. were not afforded any opportunity to present
evidence or argue their cases before the Acting Secretary, by whom the
decision of August 14th, 1886, was made.

Second.-That the eases were argued before the Secretary, by whom
no decision was made.

Third.-That the decision of the Acting Secretary is against and con-
trary to the law and the evidence referred to in it.

The decision of the Actinig Secretary was made upon a full consider-
ation of the evidence and arguments adduced by Thomas Rees et al.,
and after full consultation with the Secretary who concurred in the con-
clusion reached. His decision was the act of the Secretary in every
sense, and to hold otherwise would defeat the object of the law in pro-
viding such an officer for this Department. The other assignment that
the decision was contrary to the law and the facts is considered and ad-
judged unfounded.

I notice the forcible effort made by counsel to show that thetrue loca
tion of the southern boundary of the Moraga grant, when I)roperly lo-
cated, did embrace the land in controversy. This position was strenu-
ously conten(led for in the argument of counsel before, both orally and
by printed brief. I have fully considered this question, have examined
all the facts disclosed, and I an find no error in the conclusion reached
by the Acting Secretary. To meet and answer anew all the assertions
of fact, made in the present motion, would require a re-statement of the
whole case and at last end in repetition of the decision already made,
which is wholly unnecessary.

The only new matter presented by the motion is that certain lands in
township 2 S., range 1 W., M. D. M., surrounding the land in contro-
versy, are opposite the first completed section of twenty miles of road
extending from San Jose northward, and were selected by the Western
Union Pacific Railroad Company, to which the Central Pacific is suc-
cessor, on December 11, 1866.

The records of the Land Office show that list numbered two, referred
to in the motion of counsel, was selected December 11, 1861;, and did
embrace lauds in township 2, 3, 5 and 7 S., and range I W. and 1 E1.,
but the records also show that this list, on receipt at the General Land
Office, was suspended, and across it was written "suspended because
selected beyond the completed first section of twenty miles."
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The decision of August 14th holds that the company's right to these
lands did not attach until the President's acceptance of the road op-
posite thereto, on January 21, 1870, and the lands in list numbered 2,
selected as aforesaid, were not patented to the company until May 21,
1870, subsequent thereto. As a question of fact, the records of tho
Land Office conclusively support the statement of facts made by the
Acting Secretary and he was manifestly correct in the conclusion
reached.

The argument against the conclusion of law in the former decision,
viz.: That lands public in every sense at the date when the line of roaI
was definitely fixed passed under the grant adds nothing to what was
before said in argument and fully considered. The decision upon theses
points properly construed the law applicable to this case, and this opin-
ion is strengthened by the recent decision of the supreme court of they

United States in the case of Battz v. the Northern Pacific Railroadi
Company (119 U. S., 55).

I find in the papers in the case a motion that this entire case should}
be referred to the Honorable the Attorney General of the United States
for his opinion and advice on the decision aforesaid, under the authority
of the United States Revised Statutes, which provides that " the At-
torney General shall give his opinion in writing when requested by the
President or by the head of a Department."

It has been the practice of this Department under its present man-
agement to refer matters and cases to the Attorney General for his
opinion wherein the Secretary is in doubt as to a correct conclusion.
In this case I have no doubt, and therefore both motions are denied.

ENTRIES AND FILINGS ON SWAMP LANDS.

CIRCULAR.

Commissioner Sparks to registers and receivers, December 13, 1886.

The rules heretofore in force relative to the admission of entries and
filings on lands selected (and prior to their approval and certification
by the Secretary of the Interior) as "swamp and overflowed and ren-
dered thereby unfit for cultivation," are hereby modified as follows:

1. When any settler upon such lands or applicant to enter the same
under the public land laws of the United States shall apply to make as
filing or entry under said laws, accompanied by a statement under oath

corroborated by two witnesse, that the land in its natural state is not
swamp and overflowed and rendered thereby unfit for cultivation, the
register and receiver will allow such filing or entry " subject to the
swamp land claim."

2. Upon the admission of any such filing or entry the register will at
once notify the governor of the State thereof, and allow him sixty days
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within which to object to the perfection of the entry aid to apply for a
hearing in behalf of the State to prove the swampy character of the
land.

3. When a hearing is ordered between the State and claimant under
the public land laws, the burden of proof will be upon the State to
establish the character of the land.

4. When no protest or application for a hearing is presented on the
part of the State, as herein provided, the State will be deemed concluded
from thereafter asserting a claim to the land under the swamp land
grant.

5. The foregoingapplies only to those States whose claims are adjusted
by examinations in the field.

6. Where swamp land selections are based upon the field notes of
survey, and the land is alleged not to have been in fact swamp and
overflowed, and rendered thereby unfit for cultivation at the date of the
swamp land grant, the burden of proof will be upon the contestant or
adverse claimant under the public land laws.

7. You will promptly advise this office when notice is given the
governor in any case, stating the date of such notice, and the descrip-
tion of the land involved. You will also duly report the governor's
action in each case.

Approved:
L. Q. C. LAMAR,

Secretary.

RAILROAD GRANT-SUIT TO ACA TE PATENT.

MIssouRI, KANSAS & TEXAS RY. Co.

The Department adheres to its former recommendation of suit to vacate patents is-
sued to this company for certain even sections of land i Allen County, Kansas.

The case of the Kansas City, Lawrence and South Kansas R. R. Co. v. Benjamin
Harris Brewster cited and distinguished.

Acting Secretary i1fuldrow to Attorney General Garland, December 17,
1886.

T have the honor to acknowledge the receipt of your letter of the
12th instant, transmitting a letter from one John S. Martin, of Moran,
Kansas, asking that the suit recommended on June 16, 1886 (4 L. D.,
573), be dismissed. As grounds for such request, Mr. Martin refers
vaguely to an "opinion of the Supreme Court." I suppose the refer-
ence to be to the case of the Kansas City, Lawrence and South Kansas
Railroad Company v. Benjamin Harris Brewster, Attorney General, de-
aided by that court November 8, 1886. After au examination of the
opinion in that case, I can not see that it conflicts in any manner with
my said recommendation, or with the issues in thesuitcommenced pur-
suant thereto. The recommendation of this Department of June 16,
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1886, was that suit be instituted to set aside patents issued to the Mis-
souri, Kansas and Texas Railway Company for even sections in its in-
demnity limits, (1) where they overlap the granted limits of the Leav-
enworth, Lawrence and Galveston road, and () where they overlap the
indemnity limits of said road, in so far as they lay in Allen County,
Kansas.

The case above referred to involved the title to odd sections only, ly-
ing in the common indemnity limits, and in no manner referred to the
even sections. This is stated in the bill and admitted in the answer,
upon which the issues were joined. The Leavenworth, Lawrence and
Galveston road had relinquished all claim to such sections to the Mis-
souri, Kansas an(l Texas Company and that company took patents for
the same and assigned them to the Kansas City, Lawrence and South
Kansas road, the successor of the Leavenworth, Lawrence and Galves-
ton. The remaining pertinent facts of that case are as follows:

An act of Congress, approved Mareh 3, 1863, granted to the State of

Kansas, for the purpose of aiding in the construction of the Leaven-
worth, Lawrence and Galveston railroad, and the Atchison, Topeka
and Sante F6 railroad, with a branch down the valley of the Neosho
River, in said State, "' every alternate section of land designated by odd
numbers, for ten sections in width on each side of said road and each
of its branches." The act also provided for indemnity for lands lost,
by selections from the odd sections in a strip ten miles wide on each

side of said roads. The Atchison, Topeka and Santa Fe R. R. Co. did
not build said branch, but, on Mlarch 9, 1866, assigned all its interest
and right in the same to the Union Pacitic Railroad Company, South-
ern Branch (afterwards known as the Missouri, Kansas and Texas R.
R. Co.). The act of July 26, 1866, made a similar grant to said State,
for the purpose of aiding the U. P. lt. R. Co., Southern Branch, also

extending down the valley of the Neoslo and through the same lands,
providing however that indemnity might be taken " from the public
lauds of the United States" nearest to the granted sections. Under
this latter act the road was constructed, and near the southern boundary
of Allen county crossed the Leavenworth, Lawrence and Galveston road
(of which the Kansas City, Lawrence and South Kansas road is the

successor). Hlence the conflict in question between the in(lemnity limits
of the two roads. SucLI being the facts, it was insisted by counsel that
the lands in question became appropriated by the act of 18(63 to the
building of the southern branch of the Atchison, Topeka and Santa F6
R. It., and that the grants of 1863 and of 186(1, instead of being made
by Congress in aid of one and the same road, are different and conflict-
ing grants, and that the earlier grant prevents the Missouri, Kansas
an( Texas R. R. Co. fiom realizing the bounty of Congress on that sub-

ject, because there is in the latter grant an express reservation of any
lands granted previously for railroad purposes, as follows: " Provided,
that any and all lands heretofore reserved to the United States by any
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act of Congress . . . . . for the purpose of aiding in any object
of internal improvement . . . . . be and the same are hereby re-
served to the United States from the operations of this act." But the
court found that the Missouri. Kansas and Texas Company had become
possessed by assignment of all rights Lnder the act of 1863; that Con-
gress was aware of this fact; that the two acts are to be taken and con-
strued in pari materia; that the only object was the building of one
road, and that Cong-ress " intended by the latter act to ratify and make
good the right which the Union Pacific R. R. Co., Southern Branch, al-
ready had to the same lands, for the purpose of building that road."
This reasoning can not apply to the even sections, for nne of the acts
authorized the selection of even sections, except the act of 1866. So
far from militating against the said recommendation, the language of
the court foreshadows a favorable decision in the case in question, for
after stating the argument based on the above quoted proviso the court
says: " If the Atchison, Topeka and Santa F R. R. Co. had built a
line of road along the same general course an( through the same lands,
twenty miles in width, that the Missouri, Kansas and Texas R. R. Co.
has occupied with its road, and asserted a claim to these lands, or to
any of them, the argument would be almost irresistible." Now, this lan-
guage describes just the status of the lands in question, as far as they
lie in the granted limits of the Leavenworth, Lawrence and Galveston
Co. That company did build its road " through the same lands," and
asserted a claim to them. Whether the language of the court applies
to the sections in the common indemnity limits, does not seem necessary
to determine. It is sufficient to say that the even sections were not un-
der discussion at all. I can find no reason in said decision for modifying
the former recommendation.

RESIDENCE-PUBLIC OFFICIAL.

LEON E. Lum.

The residence of a public official is presumptively consistent with the law creating
the office.

Acting Secretary Muldrow to Commissioner Sparks, December 17, 186.

I have considered the case of Leon E. Lum, involving pre-emption
cash entry for the N. of the NW. and the N. of the NE. of Sec.
4, T. 134, R. 27, St. Cloud, Minnesota, containing 153.22 acres, on ap-
peal from the decision of your office, dated July 19, 1885, holding said
entry for cancellation.

It appears that the facts are as follows: Lum made his settlement
January 5, 1883, erecting a frame building, twelve by fifteen feet. Some
two or three months afterwards, he built a log house, eighteen by
twenty-two feet, and a stable twelve by twenty-six feet. There was a
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floor in the house, and both the house and barn had a board roof cov-
ered with tar paper. After final proof, he dug a well and curbed it up,
adding a board partition to the house, two doors and a window. The
stable was enlarged to twenty-six by thirty-eight feet. About two acres
of land were broken, and planted with potatoes, turnips and other veg-
etables. The itnprovements were worth $250 or thereabouts. Lum
paid the double minimum price for the land, $2.50 per acre.

It appears that Lum never actually established a residence upon the
land. It does not appear in the record that the claimant ever slept on
the land, while it does appear that William Seeley, a wituess ol behalf
of the claimant, had the use of the house and barn as a logging camp
for " a part of the summer and the winter of 1884."

Mr. Lum's attempt to establish and prove a residence is moreover in-
consistent with his position as city attorney at Brainerd, which from
the records it is proved that he held. The seventh section of article
seven of the Constitution of the State of Minnesota, amended Novem-
ber 3, 1868, reads as follows:

" Every person who by the provisions of this article shall be entitled
to vote at any election, shall be eligible to any office, which now is or
hereafter shall be, elective by the people in the district wherein he shall
have resided thirty days previous to such election, except as otherwise
provided in this constitution, or the constitution and laws of the United
States."

For these reasons I affirm your decision of July 19, 1885, and direct
that the entry be canceled.

PRIVATE CLAIM-JURISDICTION-INDEMNITY SCRIP.

JOHN SHAFER.

When the jurisdiction of a court of limited and special authority appears upon the
face of its proceedings, its action cannot be collaterally attacked for lere error
or irregularity.

The jurisdiction appealing, the same presumption of law arises that it was rightly
exercised, as prevails with reference to the action of a court of superior and gen-
eral authority.

In a claim for indemnity scrip under the third section of the act of June 2, 1858, it
must appear that the alleged basis for indemnity was not embraced among the
claims expressly excepted from confirmation.

Secretary Lamar to Commissioner Sparks, Decenber 15, 1886.

By the treaty of Paris, signed on the 30th of April, 1803, and ratified
on the 21st of October in the same year, France ceded the Louisiana
territory to the United States (8 Stat., 200). Congress thereupon passed
the acts of April 25, 1812 (2 Stat., 713), and March 3, 1819 (3 id., 528),
providing for ascertaining and adjusting the titles and claims to lands
in that part of the said territory which lies east of the Mississippi
River and the Island of New Orleans, and west of the River Perdido.
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Pursuant to these acts of Congress this part of said territory was
divided into two land districts, betweein which Pearl river was the
boundary; and for each of which districts commissioners for lanl claims
were appointed. In obedience to these laws the Commissioners, Crosby
and Skipwith, of the St. Helena district of Louisiana, on the 24th of
July, 1821, made their report and recommended for confirmation a list
of settlement claims in their district. In said list and numbered 190,
is foulld the claim of John Shafer. This report is now pul)]ishe(l in
Volume 3, American State Papers-Green's Edition-page 447.

These laims were confirmed by the acts of Congress approved May
8, 1822 (3 Stat., 707), and August 6, 1846 (9 id., 66). The confirmation
under the third section of the act of 1822 is in the following language-

"The persons embraced in the lists of actual settlers, or their legal
representatives, not having any written evidence of clain reported as
aforesaid, shall, when it appears by the said reports, or by the said lists,
that the land claimed or settled oil had been actually inhabited or culti-
vated by such person or persons in whose right he claims, on or before
the fifteenth day of April, 1813, be entitled to a grant fr the I in so
claimed or settled on as a donation: Provided .... . That no lands
shall be thus granted which are claimed or recognized by the preceding
sections of this act, or by virtue of a confirmation under the said act
of 1819."

And the concluding part of the act of 146 provides: "But this con-
firmation shall i no manner affect prior rights, and shall only aount
to a relinquishment on the part of the United States."

At a succession sale of the estate of the deceased confirmee, had on
the 19th of March 1872, in pursuance of a decree of the parish court
in and for the parish of St. Helena, Louisiana, this inchoate claim was
purchased by John G. Cole and Company, of said parish, in whose name
an application was made to the surveyor-general of Louisiana, on the
29th of the following June, for indemnity scrip under the third section
of the act of June 2, 1858 (11 Stat., 294).

For some reason or other, which does not appear in the record before
me, the scrip was not prepared by the surveyor general, and nothing
further appears to have been done in relation to the same for more than
ten years, when the surveyor-general reported that this claim together
with some others was suspended under the ruling in the well known
case of Joshua Garrett (2 C. L. L., 1005).

In the course of official business the case came before your office
where a final decision against the right of said Cole and Company to
receive scrip for this claim under the said act of 1858 was rendered
January 29, 1884. The grounds upon which said decision was based
are, First, That iasinuch as there were certain restrictions on this
claim, and certain provisos in the confirmatory acts of Congress, there-
fore no certificates of location ought to issue until the actual or approx-
imate locus of the land claimed by Shafer should be shown. This was
lollowing the rule in the case of Madamn Bertrand (Land Office Report
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for 1879, p. 215). Second, That even were it ascertained that certifi-
cates should issue on this claim, the parties applicant therefor have
not shown themselves to be entitled to them, because the ruling in the
"Garrett" case (supra) had not been complied with.

From said decision an appeal was brought here, and the questions in-
volved in the case have been very carefully considered, counsel for ap-
pellants hating been heard orally and also by brief. The main grounds
urged in the appeal against the decision below, are, that the case upon
which it is based, namely the " Bertrand" ease, and the " Garrett" case
are erroneous expositions of the law in relation to such matters, and
for that reason they should be overruled.

Now, the "1 Garrett" case was overruled by this Department o the
17th of September last. in the case of Lettrieus Alrio (5 L. D., 158);
but as the succession proceedings in the matter of this claim were had
in a differently constituted court and under a somewhat different judi-
cial system, from those in the a Alrio" case, I have examined this ques-
tion anew, as to its applicability to the present case.

The first question to be considered thus becomes: Are the purchasers
of said claim at the judicial sale aforesaid the legal representatives of
the said John Shafer?

As already stated, the proceedings in the matter of the succession of
John Shafer were had in 1872. They were therefore under, and in con-
formity to the judicial system of Louisiana, as it existed under the
State constitution of 1868. For be it remembered that the act of 1858
recognizes as the legal representative of a confirmee in the particular
case him, who, under local law, is the owner of the claim.

Article 73 of the Constitution provides: "The judicial power shall be
vested in a supreme court, in district courts, in parish courts, and in
justices of the peace." Article 87. " . . . All successions shall be
opened and settled in the parish courts; and all suits in'which a succes-
sion is either plaintiff or defendant may be brought either in the parish
or district court, according to the amount involved."

A further examination of the statutes of the State discloses the fact,
which is conceded here by the appellant, that the parish court of St.
Helena is a court of special and limited jurisdiction, as that term is
generally understood and used. Now, it is well settled in jurispru-
dencethat thej udgment ofa court of limited jurisdiction can be inquired
into only so far as the inquiry relates to the facts necessary to confer
jurisdiction, but no inquiry can be made beyond the jurisdictional facts.
(Wells on Res Adjudicata and Stare Decisis, 341-3; and Secombe v.
Railroad Company, 23 Wall., 108). And in the case of Comstock v.
Crawford (3 Wall., 396), the court say, with reference to the general
question before me for consideration:

" It is well settled that when the jurisdiction of a court of limited and
special authority appears upon the face of its proceedings, its action
cannot be collaterally attacked for mere error or irregularity. The
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jurisdiction appearing, the same presumption of law arises that it was
rightly exercised as prevails with reference to the action of a court of
superior and general authority. . . . When by the presentation of
a case within te statute the jurisdiction of the court has once attached,
the regularity or irregularity of subsequent steps can only be questioned
in some direct mode prescribed by law. They are not matters for which
the decrees of the court can be collaterally assailed. . . . The suf-
ficiency of the proof upon which the court took its action is not a matter
open to consideration in a collateral matter. It does not touch the ques-
tion of jurisdiction."

Now what are the jurisdictional facts appearing upon the face of the
record in the case under consideration 

An inspection of the transcript of the record of proceedings of the
parish court, parish of St. Helena, in the matter of this succession
shows the necessary facts to confer jurisdiction under the Louisiana
law. Section 3691 of the Revised Statutes of Louisiana, 1870, provides:
4' Whenever it shall be found by the clerk that a succession is so small
that no person will apply for, or accept the curatorship, the clerk shall
assume the administration of such succession, provided, the value of
such succession is not more than $500."

Article 1114, Civil Code: " He who claims the curatorship of a vacant
succession, or one of which the heirs or part of them are absent and not
represented must present his petition to that effect to the judge of the
place where the succession was opened."

It is shown by the record that John H. Pipes, clerk of the parish of
St. Helena, presented his petition to the judge of that parish, setting
forth: "That John Shafer departed this life in said parish intestate,
leaving the property described of less value than $500, and that he had
no heirs present or represented in the State." In the language of the
supreme court in the case of Comstock v. Crawford (supra), " These
recitals in the petition and in the record are prima facie evidence of the
facts recited, and show the jurisdiction of the court over the subject.
What followed was in the exercise of its judicial authority, and could
only be questioned on appeal."

The effect of these succession sales and the force and effect that is
given to a judgment or decree of the court in relation to them in the
State of Louisiana, and also the weight that should be given them in
the executive departments of the general government, were very fully
discussed in the late case of Lettrieus Alrio (supra), which was in many
respects analogous to the one under consideration, and nothing further
need be said here in relation to those matters. Suffice it to say, that
from what has already been said herein, and for the reasons assigned
for the conclusion reached in the "Alrio" case, I am clearly of opinion
that the purchasers of this inchoate claim at the succession sale afore-
said, the present applicants herein, should be considered as the legal
representatives of the said John Shafer, and should receive the scrip
applied for, unless said scrip should be withheld for some other reason.
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The only other reason for withholding said scrip is found in the first
objection noted by the Commissioner of the General Land Office, hereto-
fore set out in detail. And to this question our attention will ow be
directed.

The concluding part of the third section of the act of 1858, under
which the present application is made provides:

"That in all cases of confirmation by this act, or where any private
land laim has been confirmed by Congress, and the same, in whole or in
part, has not been located or satisfied, either for want of a specific loca-
tion prior to such confirmation, or for any reason whatsoever, other than
a discovery of fraud in such claim subsequent to such confirmation, it
shall be the duty of the surveyor general of the district in which such
claim was situated, upon satisfactory proof that such claim has been
so confirmed, and that the same, in whole or in part, remains unsatisfied,
to issue to te claimant, or his legal representatives, a certificate of loca-
tion for a quantity of land equal to that so confirmed and unsatisfied
which certificate may be located upon any of the public lands of the
United States sulbject to sale at private entry, at a price not exceeding
one dollar and twenty-five cents per acre: Provided, That such location
shall conform to legal divisions and subdivisions."

In the examination of this question two inquiries present themselves
for consideration: First, Was the confirmation before mentioned, such'
a confirmation as the act of 1858 contemplatede Second, Ifso confirmed,
does the claim for any reason mentioned in said act remain unsatisfied I

Now, in the report of the Commissioners, Cosby and Skipwith, the
settlement claim of John Shafer is said to lie in the parish of St. Helena,
and the date of the inhabitation and cultivation is given as 1809. This
claim, then, is within the provisions of the confirmatory acts in so far
as the date of inhabitation and cultivation is concerned. Recurring
now to the acts of confirmation, it is to be noted that these settlement
claims were not confirmed absolutely for a certain number of acres of
land, but only qualifiedly, or under certain restrictions. In other words,
the claim confirmed was a mere contingent grant, valuable only in case
it did not embrace lands claimed or recognized by the first two sections
of the act of May 8,1822, or by virtue of a confirmation under the act of
March 3, 1819. The language of these confirmatory acts is express upon
this point, and can not be misunderstood. It is: "No lands shall be
thus granted which are claimed or recognized by the preceding sections
of this act, or by virtue of a confirmation under the act of March 3, 1819."
And again: "But this confirmation shall in no manner affect prior
rights, and shall only amount to a relinquishment on the part of the
United States."

The two " preceding sections " of the act of 1882 had reference to
claims to land derived from British or Spanish authorities, reported to
the Commissioners and recognized by them as valid and complete titles
agreeably to the laws, usages and customs of the said governments;
and also all claims reported to the Commissioners founded on orders of
survey, requettes, permission to settle, or other written evidence of
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title. Ad the act of 1819 had reference to claims of the same nature
as those referred to in the first two sections of the act of 1822. So that,
if this claim of John Shafer embraced lands included within any of
the other classes or claims mentioned in the act of 1819 or the act of
1822, to that extent it was not confirmed. In other words, to that
extent it was no claim at all, within the meaning of the act. The act
in effect granted and confirmed to these settlement claimants only so
much land as they claimed, with this condition, that such lands were
not embraced within any claim of the other classes therein mentioned.
This raises a question of fact, and the first thing to be shown by the
applicants for scrip herein, is, that the claim of John Shafer did not
embrace lands included within any claim of the other classes men-
tioned in the confirmatory acts. Until this be shown there is no basis
for indemnity under the act. That is to say, there is no showing made
that the claim in question has been confirmed by Congress for any de-
finite amount of land. True, these settlement claims were usually for
six hundred and forty acres, never exceeding that amount; and from a
certificate of the register and receiver at the New Orleans Land Office,
dated July 8th, 1872, it is ascertained that the claim of John Shafer was
confirmed under the act of 1846 for ix hundred and forty acres. But
neither in this certificate nor in the report as published in Green is
there any description of the claim either by metes and bounds or other-
wise. So that considering this certificate in connection with the con-
firmatory acts only goes to confirm the conclusion hereinbefore arrived
at with reference to this claim. This conclusion is also strengthened
by reflrence to section 4 of the act of 1822, for in that section the register
and receiver are invested with the power of directing the manner in
which claims should be located and surveyed, and power also to decide
between parties whose claims conflicted. And reference is made to
claims uch as the one under consideration.

I therefore conclude that there is not sufficient showing here to war-
rant the issuance of scrip under the act of 1858, that the basis for such
indemnity scrip is not shown, and that until such basis be shown no

scrip shoul(l issue o this claim. For under the act of 185S, which on
this point iselear and unanbiguous, scrip is to issue only when the " land

claim has been confirmed by Congress and te same in whole or in part,
has not been located or satisfie(," and is to be issued " for a quantity of
land equal to that so confirmed and unsatisfied"; and in this case, as has
been clearly stated, the difficulty lies in the fact that from the present
record, it can not be ascertained what was confirmed, and what remains
unlocated and unsatisfied.

This view of the case renders it unnecessary to consider the question
argued by counsel for appellants herein, that the act of the surveyor
general in passing upon claims and issuing scrip therefor, is not subject
to the control of the Commissioner of the General Land Office or any
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other authority, for as before stated the surveyor general never did
issue scrip on this claim.

This case not being precisely similar to the "Bertrand " case, that
case is not relied on herein, and no opinion is expressed concerning the
correctness of the ruling therein.

The decision appealed from is modified in accordance with the views
above expressed.

SOLDIERS' ADDITIONAL HOMESTEAD ENTRY-SETTLEMENT.

OLIVER V. THOMAS ET AL

A soldiers' additional homestead entry, made through an agent, in conformity with
the practice authorized by the Department, is a valid appropriation of the land
covered thereby.

No rights, under the pre-emption law, are acquired by settlement upon land segre-
gated from the public domain.

Nor will a settlement of such character create any right to pre-empt an adjoining
tract of public land.

Secretary Lamar to Commissioner Sparks, December 16, 1886.

This controversy relates to the NE. 4 of Sec. 12, T. 2 S., R. 2 W., M.
D. M., San Francisco, California, the material facts in the case being
substantially as follows:

The township plat was filed in the local office July 8, 1878, and on the
same day soldiers' additional homestead entry No. 3254 was made in the
name of one George W. Thomas, for the E. of the quarter above speci-
fied. Four days thereafter (July 12, 1878) Frank Oliver filed declara-
tory statement No. 14,358 for the entire quarter, alleging settlement
October 1, 1877, and on the 8th day of November, 1883, Antone Gomez
made homestead entry No. 5663 for the W. of the quarter.

On the 22d of November, 1883, Oliver offered his final proof for the
entire quarter, the other parties in interest appearing and cross-exam-
ining his witnesses, but offering no testimony in their own behalf.

Upon the testimony thus adduced, the local office decided that the
soldier's additional homestead entry of Thomas embracing the E. I of
the quarter should stand, and that Oliver should be allowed to enter
the W. 4 of the quarter under the pre-emption law.

Upon appeal this decision was affirmed by your office October 7, which
was adhered to upon review October 25, 1884r and the homestead entry
of Gomez was held for cancellation.

From these decisions separate appeals have been filed on behalf of
Oliver and Gomez. Oliver appeals from that part of said decision
which awarded the E. I of the quarter to Thomas, alleging two grounds
of error: First, That the homestead entry of Thomas is invalid for the
reason that it was not made by him in person; Second, That the de-
cision appealed from is contrary to the evidence in that it finds Oliver's
settlement to have been made in the fall of 1879 instead of October 1,
1877, as alleged by him.

2278 DEC--19
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Gomez appeals from that part of said decision awarding the W. 4 of
the quarter to Oliver, and holding his (Gomez's) homestead entry there-
of for cancellation, alleging five grounds of error: First, That Oliver's
residence and principal improvements being on the tract embraced in
the entry of Thomas were not on public land, and therefore no right to
said W. j of the quarter could be acquired by reason of them under the

pre-emption law; Second, That Oliver's declaratory statement having
been filed before his actual settlement was for that reason void; Third,
That Oliver's claim was illegal in that it was asserted in the interest of
one Bellina. The fourth and fifth allegations were merely a summary

of the ones preceding and will not be set out in detail.
An examination of the testimony shows that at the date of Oliver's

alleged settlement and long prior thereto this section of land was in-
cluded within a large enclosure claimed by one Antone Bellina, and in
his possession anduse untilthe fall of 1879. Bellina is the step-father of
Oliver's wife. During the time Bellina was in possession of this tract

Oliver was his hired man, lived with his family on other land within
the enclosure, slept occasionally in a small cabin on the tract in con-

troversy, cultivated it for Bellina, and received for his services about
$600 per annum and board for himself and wife. Sorne time in the fall

of 1879 Oliver purchased of Bellina the possessory right to the quarter
in controversy and the improvements thereon, and then for the first
time moved his family on the land and established a bona fide residence
there. He built an addition to the cabin thereon and has continued to
reside there ever since. His residence and main improvements valued
at about $700 are upon the B. i of the quarter, the tract embraced in
the entry of Thomas before mentioned. He has about one hundred and
forty acres of the quarter under cultivation.

From this finding on the evidence, it is readily seen that Oliver's
allegation of error is not well taken; and that your office was not in
error in finding that Oliver's settlement and residence on this quarter
commenced in the fall of 1879. His claim to the E. i of this quarter
must therefore fail, unless he succeeds on his first allegation of error,

viz: That the soldier's additional homestead entry in the name of
Thomas is invalid and illegal.

This entry, as already stated, was made July 8, 1878, under Sections
2304 and 2306, U. S. Revised Statutes, and was therefore made when

the practice under the circular of December 1, 1877, was in force. Sec-

tion 2304 of the Revised Statutes allows certain privileges in the matter
of making homestead entries to all honorably discharged soldiers and
sailors who served in the late war for the period of ninety days. Sec-
tion 2306 enacts:

" Every person entitled, under the provisions of section 2304, to enter
a homestead who may have heretofore entered, under the homestead
laws, a quantity of land less than one hundred and sixty acres, shall
be permitted to enter so much land as. when added to the quantity
previously entered, shall not exceed one hundred and sixty acres."
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The circular above referred to, or so much thereof as has relation to
the question under consideration, provides:

"W Where a party entitled desires to make an additional entry of a
quantity which, with his original entry, shall not exceed one hundred
and sixty acres, it is required that a full recital of military service be
presented to this office, with due proof of the identity of the party
making the claim, and with proper reference to his original homestead
entry, giving the iarne of the district office, date and number of entry,
and description of the land. In addition, a detailed statement, under
oath, must be filed by the party in interest, setting forth the facts re-
specting his right to make the entry, and containing his declaration
that he has not in any manner exercised his right, either by previous
entry or application, or by sale, transfer, or power of attorney, but that
the same remains in him unimpared. Hle must also declare, under oath,
that he has made full compliance with the homestead law in the matter
of residence upon, cultivation and improvement of, his original home-
stead entry; and should further recite whether or not he has proved up
his claim and received a patent of the land.

When these papers are filed and examined, they will, if found satis-
factory, be returned with a certificate attached recognizing the right of
the party to make additional entry under the law; and when presented
with a proper application at any district land office, either by the party
entitled or his agent or attorney, they will be accepted by the register
and-receiver, and forwarded with the entry papers to this office in the
usual manner."

This Thomas entry was made under the following circumstances: The
certificate of your office showing that Thomas was entitled to an ad-
ditional homestead entry not exceeding eighty acres, as provided by
the statute above quoted was issued under date of February 7, 1878.
Prior to this general recognition of his right to an entry of this kind,
Thomas, on January 1, 1878, appointed one D. HI. Talbot, of Sioux City,
Iowa, his attorney to obtain the examination and approval of his claim
for an additional entry, and authorized the said Talbot to receive said
certificate above mentioned, and to locate for him at any land office in
the United States such lands as he should be entitled to enter. He
further gave unto said attorney "full power of substitution, and to ask
for and receive the patent for the land so located by my (his) additional
right;" and also irrevocably invested him " with full power to perform
everything whatsoever required and necessary to be done, as I (he)
might or could do if personally present."

Under date of May 16, 1878,'the said Talbot "substituted and ap-
pointed" one William H. Mead, of San Francisco, California, "to ex-
ecute and perform the powers and trusts" granted by the power of at-
torney before mentioned.

Mead it appears located the land embraced in the Thomas entry, and
filed all the necessary papers and exhibits in the San Francisco land
office on the 8th of July, 1878.

Upon this state of facts it is insisted on behalf of Oliver that the
Thomas entry is absolutely void, charging, first, That the power of at-
torney given by Talbot to MVead was in blank, the name of said Mead
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having been inserted therein some time after it was signed and ac-
'knowledged by Talbot as aforesaid: Second, That the application to
enter made and filed on behalf of Thomas July 8, 1878, was signed by
Tho:i.as in blank, no description of this or any other land having been
inserted therein until some time after the signing thereof by Thomas,
and that Thomas was not within the State of Califolnia on the day the
entry was made in his name. A hearing is therefore asked by him to
prove these allegations.

In so far as the matter of a. hearing is concerned, it is sufficient to
say, that it must be denied if the alleged facts, though proven, could
be of no avail to Oliver.

Now, under the circular of instructions above mentioned, in force
when the Thomas entry was made, the practice was to allow entries
made under circumstances similar to those alleged on behalf of Oliver
in relation to this entry. This practice is expressly sanctioned by Sec-
retary Chandler in his letter to the Commissioner of the General Land
Office dated March 10, 1877 (2 C. L. L., 478) which was the basis of the
circular above-mentioned. See also the cases of Calvin A. Allison (1
L. D., 61); Joshua Farmer (2 id., 31); William French (id., 237); Lamon
Shaffer (id., 240).

The Thomas entr3, therefore, having been made and allowed under
the rulings then in force, and not being in conflict with the law as then
interpreted should be allowed to stand. The entryman complied with
all the regulations of the Department in the matter of his entry and he
should not be prejudiced 1ow, because those regulations have been
changed. I Kent's Com., 476; Brown v. United States (113 U. S., 568,
and cited cases).

This brings me to the consideration of Gomez's appeal. As already
stated, the evidence shows that Oliver's settlement was made and his
residence established upon the land embraced in the Thomas entry, in
the fall of 1879, after the allowance of said entry, and that his main im-
provements are upon that tract.

Upon these facts the contention on the part of Gomez is, that Oli-
ver's settlement, made upon land which was embraced in the Thomas
entry, was unauthorized and void for all purposes.

I have been unable to discover any authority directly in point upon
this question, but I am of opinion, that upon principle, the point raised
by Gomez is well taken. The settlement of Oliver was made not on
public land, but upon land which had been segregated from the public
domain. Manifestly, then, he could acquire no rights to the tract upon
which he settled. If he could acquire no rights under the pre-emption
law to the tract upon which he settled, I am unable to discover what
rights he can assert by virtue of such settlement to an adjoining tract
occupying a different status. It has been repeatedly held by this De-
partment that a settlement made on land covered by an entry is as
against the government of no effect while such entry remains uncan-.
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celed. Likewise a settlement made upon a reservation is as against the
government of no force or effect while such reservation is in existence.
Hosmer v. 11Wallace (97 U. S., 575). But it is said that Oliver's settle-
ment was for the entire quarter, that his claim was to that extent, and
therefore that his settlement though made on land to which he could
hope to acquire no right, was nevertheless good to the remaining part of
the same quarter. Stated in general terms this proposition amounts to
this: Any qualified pre-emptor may settle on a tract of patented land,
knowing it to be such, and lay claim to such patented tract and an ad-
joining tract of public land under the pre-emption law; then make final
proof for the whole tract, showing conclusively that he did not reside
upon the public land, and have that tract of public land awarded to him
under the pre-emption law. Such proposition is to my mind clearly un-
tenable. It is quite true that a settlement made on any part of a quar-
tersection of publicland may be considered to embrace the whole quarter;
but that is not this case by any means. A settlement made on a tract
of land segregated fiom the public domain, the settler knowing or bound
to know that the land occupies such status, is, neither in law or in fact,
any settlement at all. It is useless for all purposes.

Further, it is shown conclusively that Oliver's so-called settlement
was not made until about sixteen months after his pre-emption declar-
atory statement was filed in the local office. This fact of itself tends
somewhat to impeach his good faith. It is quite true that the defects
in such filing might have been cured if settlement had afterwards been
made prior to the intervention of an adverse claim, but in this case,
as has been shown, there never was a settlement by Oliver on the W. 
of the quarter, such as the law contemplates, and his filing therefor is
a nullity.

For the foregoing reasons that part of your said office decision which
allows the Thomas entry to remain intact is affirmed, and that part
holding the Gomez entry for cancellation is reversed.

It is proper to say in this connection that this conclusion is reached
without reference to several affidavits-one by Bellina, and another by
Oliver-which were filed after the case was closed at the land office,
and have not, for that reason, been considered. See Rule 72.

PREFERENCL RIGHT 01' ENTRY.

BACHMAN V. SMITH.

The relinquishment of the contestant's preference right of entry leaves the land open
to the first legal application on cancellation of the entry.

Acting Secretary Mlfuldrow to Commissioner Sparks, December 20, 1886.

I have considered the case of William H. Bachman v. Dorothy Smith,
involving the preference right to enter the NE. - of Sec. 29, T. 112 N.,
R. 63 W., Huron land district, Dakota.
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Said tract was originally entered under the timber-culture act, by one
George Morley, whose claim was contested by Bachman, and the entry

canceled February 13, 1885. After the initiation of contest, but before
the rendition of the decision by the local officers, Bachman offered in

the open market his relinquishment to all his -right, title and interest"
in the tract, and the same was purchased by Dorothy Smith, through
her son and agent George I. Smith, she paying one hundred and twenty-
five dollars in cash for the same. On receiving the relinquishment,
Smith filed the same in the local land office.

Bacbman's attorney, and through him Bachman, were duly notified
of the cancellation of Morley's entry. Thereupon Bachman appealed at
the local land office, March 23, 1885, to make timber-culture entry of
the land; but his application was refused because Mrs. Dorothy Smith
had made entry of the same March 17th. Bachman appealed to your

office, which affirmed the action of the local officers. Thereupon Bach-

man appeals to this office.
Bachman contends (1) " That the said relinquishment was void be-

cause it was not filed in the land office by him or with his consent."

(2) "That there is no provision of law for relinquishing a preference

right of contest. (3) " That said document can not be construed as a
relinquishment," because the number of the receiver's receipt is left
blank-therefore he relinquishes nothing. (4) That he relinquished
nothing, because he had no entry to relinquish, and there is no reference

whatever made in the instrument to the relinquishment of a preference

right of entry.
It is to be noted that Mrs. Smith claims nothing as against the United

States by virtue of her purchase of Bachman's relinquishment, the $125
paid him-and which he still retains-being simply in consideration of
his promise to neglect and refrain from filing upon or making entry of

the tract until she should have an opportunity to do so. When she had

purchased and paid for the document, and received it into her hands,
certainly no formal authority from him was necessary before filing it,

without which filing it would have been useless to her. When he wrote

"I hereby relinquish all my right, title and interest in and to" the tract
described, the local officers were justified in interpreting this language
to include his preference right of entry thereof-especially since this
was the only right or interest of any kind he had in the tract. When

he relinquished his right, title and interest in and to "the land described
. . . to wit, See. No. 29, T. 112, R. 63," the omission of the num-

ber of the receiver's receipt does not invalidate the instrument. I af-
firm your office decision, that the document filed, in the usual form of
a relinquishment, was rightly considered a waiver of Bachman's prefer-

ence right to enter the land. After the cancellation of the prior entry
and the filing of that instrument, the land was open to entry by the

earliest applicant.
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APPROXIMATION ENTRY.

JOSEPH H. MCCOMB.*

As settlement was made before survey, and valuable improvements placed on each
subdivision, an exception is made to the present rule requiring an entry to ap-
proximate one hundred and sixty acres, as its enforcement herein would work
irreparable injury to the eutryman, who purchased under the former practice of
the Department.

Secretary Lamar to Commissioner Sparks, April 20, 1886.

1 have before me the appeal of Joseph H. McOomb from your pred-

ecessor's decision of December 26, 1884, requiring him " to elect which

of the legal subdivisions of his entry he will have canceled, so as to
approximate as nearly as may be the area allowed by law."

McComb's entry is for the NE. i of Sec. 1, T. 15 N., R. 60 W., Grand

Forks, Dakota, and was made June LI, 1883. The S. i of said quarter
section is the usual 80-acre tract, and the N. j is divided into lots 1 and
2, containing 53.57 and 53.67 acres respectively. The quarter section

therefore contains 187.24 acres or 27.24 acres in excess of the ordinary
quarter section.

The existing ruling, which was followed in the decision of your office,

is founded on the departmental decision in expiarte Sayles (2 L. D., 88)

and ex parte Wilkins (Id., 129). The former of these was made on
September 17,1883, and, therefore, after (late of McComb's entry. Prior
to said decision the departmental ruling had been thatfractional quarter
sectit)ns of any size could be covered by a single claim (ecxparte Aanrud,
7 C. L. O., 103), and consequently McComb's entry when made was

sanctioned by the rulings of the Department. His affidavit is in the
record, showing that he settled on this quarter section, and had valuable
improvements on all its subdivisions prior to survey, that he purchased
it in good faith with knowledge of and relying upon the then existing

ruling of the Department, that since said purchase he has made further
valuable improvements on said subdivision, and that the Land Depart-
ment will inflict irreparable injury on him by canceling his entry as to

any part of the quarter section. This state of facts broadly distin-
guishes this case from that of Sayles and Wilkins as reported, and I am
of opinion that McComb's entry should not now be disturbed.

Your p)redecessor's decision is therefore reversed.

RAILROA4D G-RAN-1T-MAP OF GENERAL ROUTE.

MATTHEW STURM.

A statutory withdrawal of the odd-numbered sections within the forty miles limit
followed the filing of the map of general route.

Acting Secrefary M]uldrouw to Commissioner Smparks, December 18, 1886.

l have considered the case presented by the application of Matthew
Sturm to make additional homestead entry for the S. 0 of the NE. i of

* Omitted from 4 L. D.
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Sec. 5, T. 7 N., R. 31 E., W. M., Walla Walla district, Washington Ter-
ritory, on appeal by said Sturm from your office decision of November
10, 1883, rejecting said application.

The land in question lies within the limits of the grant by act of July
2, 1864 (13 Stat., 365), to the Northern Pacific Railroad Company. The
records of your office show that one Christopher McCannon made home-
stead entry No. 1222, for the entire NE. 1 of said Sec. 5, August 3, 1870-
which entry was canceled for abandonment January 29, 1872.

December 28, 1878, Matthew Sturm submitted final proof showing
that he had settled upon the "N. i" of said NE. of See. 5, in March,
1872; had resided thereon continuously, was duly qualified to make
homestead entry, had fully complied with all the demands of the home-
stead law, and had made improvements, valued at over two thousand
dollars, upon said land.

March 19, 1883-more than four years after Sturm had submitted
final proof, as above stated-the railroad company filed protest against
the allowance of said entry. Having failed to appear in response to
the citation issued preliminary to the making of final proof by Sturm,
the company is in default and has no standing before the Department
(Atlantic & Pacific R. R. Co. v. Forrester, 1 L. D., 482).

February 10, 1883, said Sturm made application for the "' S. J "of the
same (NE.) quarter of said section 5, as an additional homestead. The
register and receiver, October 1, 1883, rejected said application. This
rejection you affirm.

Upon the cancellation of McCannon's entry (January 29,1872, spra),
the tract which had previously been covered thereby reverted to and
became a part of the public domain; and when the Northern Pacific
Railroad Company subsequently filed its map of general route-which
it did February 21, 1872-the tract in question became by law with-
drawn for the benefit of said company. Buttz v. Northern Pacific R. R.
Co. (119 U. S., 55).

For the reasons herein stated, I concur in the conclusion reached in
your said office letter of November 10, 1883, and affirm your decision.

HOMESTEAD CONTEST-CONTES TANT.

WAZUZER V. KROPITZKY.

The contestant's motive in attacking the entry, or his want of qualification to enter,
is not material to the entryman's defense.

Aeting Secretary Muldrow to Commissioner Sparks, December 18, 1886.

I have considered the case of Nettie Wazuzer v. David Kropitzky, in-
volving the SW. of Sec. 34. T. 1 N., R. 68 W., Denver district, Colo-
rado.
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Kropitzky made homestead entry for the tract described May 21, 1883.
Contest was initiated December 3, 1884, on the allegation of failure to
establish residence, and also abandonment, if residence was ever estab-
lished. Eearing was had January 15, 1885. The local officers decided
that claimant had abandoned the tract. Claimant appealed to your
office, which affirmed the decision of the local officers. Claimant then
appealed to the Department.

The testimony of the claimant and his witnesses is all that need be
considered in the determination of this case. From this it appears that
claimant and his wife went to the land a few days after entry (in May,
1883), and remained there four or five months, in what is called a " part-
nership tent," located so as to cover the corner of four quarter-sections,
for the benefit of four entrymen. During that time he plowed three or
four acres, from which he raised oats and potatoes. In September,
1883, he removed, with his family, to Denver. Four months later he
went to the land, remained thereon for one night only; again in the
spring of the next year (1884) for one night only; in July, 1884, he
went to the tract with his wife, and remained eight days, sleeping on
the tract two nights; in September of 1884, they again went to the land
for "a few days." From the summer of 1883 till contest (December,
1884) claimant did nothing in the way of cultivating the tract. After
claimant and his wife left the tract in the summer of 1883, until hear-
ing, their continuous residence was Denver.

Claimant alleges three grounds of error:
(1) The contestant is a married woman, and not qualified to enter

the land.
This is immaterial. "The right to contest an abandoned homestead

entry does not rest upon the contestant's qualifications to enter the land,
but may be exercised by any one" (Geisendorfer 1. Jones, 4, L. D., 185).

(2) The contestant is a personal enemy, and did not make the contest
in good faith, but for the purpose of gratifying a grudge.

This also is immaterial. There is nothing in the law or the regula-
tions of the land department which provides that a contest shall be
initiated only by the entryman's friends.

(3) That the land in controversy is arid and incapable of cultivation
without irrigation, and claimant was waiting for the completion of an
irrigating ditch.

Claimant made entry of the tract under the homestead law, and
must be held to a compliance with the requirements of the homestead
law.

I affirm your office decision of April 16, 1885.
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HOMESTEAD-APPROXIMA TION ENTRY.

ALEXANDER BOURET.

In view of the fact that settlement, with valuable improvements, was made long
prior to survey, and that the entry, which was allowed, covers land so situated
that the relinquishment of a portion thereof would be without value to the
government, and of the small amount involved, an exception is made to the rule
of approximation.

Acting Secretary Muldrow to Commissioner Sparks, December 18, 1886.

I have considered the appeal of Alexander Bouret from your office
decisions of December 4, 1884, and February 2, 1885, rejecting his ap-
plication to make homestead final entry for Lots 1, 2, 3, 4, and the SW.
iof the SW. of See. 27, T. 151 N., R. 65 W., Devil's Lake district,
Dakota.

Bouret settled upon the land claimed by him November 4,1875-more
than eight years in advance of survey. Township map of survey was
filed March 18, 1884. Bouret made homestead entry March 20, and
final proof June 20, 1884, showing that be bad resided on the land con-
tinuously since settlement.

When the survey was made, Bouret found that while his improve-
ments did not cover more than one hundred and sixty acres, they were
not all embraced within the limits of any one technical quarter-section;
and that to include them he must make entry of the lots above de-
8cribed, aggregating 176J acres. He directed the attention of the local
officers to the matter, and was allowed by them to make entry for that
amount. He then still further improved all the lands embraced in said
entry, continuing to do so until he made final proof. On forwarding
his final proof to your office he was called upon, by letter of December
4, 1884, to elect which of said subdivisions he would relinquish from his
claim. He asked for a reconsideration of the matter, but your office re-
affirmed the same by letter of February 2, 1885.

Bouret makes affidavit that his improvements, the particulars of
which he sets forth, are so situated that the enforcement of your decis-
ion will result in great loss to him. Before survey he had expended
over a thousand dollars on the tract; and since the allowance of final
entry by the local officers, relying upon their decision, he has placed on
the land additional improvements to the amount of over another thou-
sand dollars.

While the rule laid down in the case of Henry P. Sayles (2 L. D., 88)
is the one which should be followed in all ordinary cases, it seems to me
that the case at bar presents features which would justify its being
made an exception, like that of Joseph H. McComb, decided by the
Department April 26, 1886 (5 L. D.). In view of the small amount
which the entry exceeds a technical quarter section; of the facts that
Bouret settled and made valuable improvements upon the land claimed
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by him long prior to survey; that the local land officers permitted him

to make entry of the tract; that relying upon such permission and ap-

proval he made other costly improvements, after entry but prior to be.

ing directed by your office to relinquish a portion thereof; that the

land is so situated that all the lots claimed by him naturally belong to-

gether by location and contiguity, while any single relinquished lot

would be likely to be practically valueless to the government; that

there is no way in which his entry can be readjusted so as to reduce

it to an even one hundred and sixty acres, but that if compelled to re-
linquish anything he must stiffer great hardship and loss-far beyond

any advantage the government could gain-I reverse your decision,
and direct that Bouret's entry be approved for the full amount claimed.

TIMB EI? CUL TUEF CONTEST-PRC ONCTI,-E VIDENCE.

PRINCE V. WADSWORrTH.

The admissibility of evidence is determined by the charge under investigation.

The defense is entitled to show acts done in compliance with the law prior to the

receipt of notice of the contest.

Acting Secretary Muldrowr to Commissioner Sparks, December 20, 1886.

I have considered the case of Henry R. Prince v. Ezra C. Wadsworth,

involving timber-culture entry made by the latter January 4, 1876, for

the NW. i of Sec. 24, T. 14 N., R. 9 W., Grand Island district, Nebraska.

Contest was instituted against this entry by said Prince June 20,

1881. Hearing was held Angust 15,1881. The local officers decided in

favor of contestant. Claimant appealed, and on April 4, 1882, your

office affirmed said decision. From your office decision no appeal was

taken, and May 8, 1883, you notified the local office that Wadsworth's

entry was canceled. On the 17th of the same month Prince made tim-

ber culture entry for said tract.
May 26, same year, you advised the local office that your office letter

of May 8th had been written inadvertently, and that as Prince had not

applied to enter the tract at the time of initiating contest, the case

should have been dismissed; and your office accordingly directed the

re-instatement of Wadsworth's entry, and held that of Prince for can-

cellation. From this decision Prince appealed to the Department. By

decision of my predecessor, Mr. Secretary Teller (March 7. 1$S84), Prince

was accorded the right to proceed with a second contest, "such right

dating from the time when he filed his application to enter." But the

first step in such proceeding, without which jurisdiction could not be

acquired, would be notice to the defendant; and it was competent for

defendant to introduce evidence tending to show compliance with law

prior to notice of (the second) contest.
It may be conceded that the claimant had not fully complied with

the law prior to the re instatement of his entry; but the allegation of
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the complaint, of date May 3, 1884, being that claimant had "totally
failed to comply with the law, to this extent, that there are now no trees
nor cuttings growing on the land," the contestant is bound by that al-
legation, and it was competent for defendant to introduce evidence rel-
ative thereto.

The evidence shows that defendant, after reinstatement of his entry
(May 26, 1883), and before the initiation of the second contest, had
planted over ten acres of trees, of which, by actual count, over eight
thousand four hundred were living and growing when said second con-
test was initiated.

For the reasons herein given, I reverse said office decision of July 16,
1885, holding Wadsworth's entry for cancellation, and direct that it be
again re-instatel.

SWAMP LANDS-CERTIFICATION.

ST-ATE OF OREGON.

While the certification of lands as swamp will not be disturbed to correct errors in
adjudication, the government will not be concluded if its action was procured
through fraud or nmistake.

Acting Secretary Muldrow to Hon. Z. F. Moody, governor of Oregon, De-
cember 22, 1886.

I am in receipt of your communication of the 16th ultimo, enclosing
a copy of a letter from Mr. Charles Shackleford, special agent of the
General Land Office, in reference to swamp lands certified to the State
of Oregon, embraced in what is known as list No. 5, which I have re-
ferred to the Commissioner of the General Land Office, for report
thereon.

In reference to your complaint that the special agent, instead of mak-
ing an examination of lands selected by the State and not acted upon
by this Department, is dealing with matters entirely foreign to his in-
structions, and proposes a procedure entirely at variance with my letter
of August 7, 1886 (5 L. D. 31), 1 have to reply that the action of the
special agent in making an examination of the character of the lands
embraced in list No. 5 and in investigating the conduct of the former
special agent is authorized by my letter of August 7, 1886, which fully
appears from that part of the letter quoted in your communication, as
follows: "As to the lands reported as not swamp and overflowed, it has
been decided by the I)epartment that the State is estopped from further
examination of said lands, and can not now be heard to show that such
lands are swamp and overflowed, and that the government and all other
parties are equally estopped from investigation of the character of the
lands reported by said Commission as swamp and overflowed, and which
have been approved and certified as inuring to the State under the
swamp land grant, unless fraud or mistake be shown."
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While it is apparent from the above quoted extract that no further
investigation of the lands so certified should be allowed for the purpose
of correcting a mere error of adjudication, it was distinctly held that
the government would not be concluded, if it was shown that the cer-
tifcation and approval of said list was obtained by fraud or mistake.

When this matter came before me last for consideration, it was alleged
that the approval and certification of this list was obtained through the
fraudulent conduct of the special agent of the government charged with
the duty of making an examination of these lands and reporting them
for approval or disapproval to the Department It was for the purpose
of determining whether evidence existed to support this charge that
the recent investigation of the special agent was ordered, and to this
end it was directed.

This charge has again been brought to my attention in such a manner
as to put the Department upon inquiry. Since the receipt of your let-
ter of the 16th instant, I have received a letter from Captain John Mul-
lan, agent for the State of Oregon, directing my attention to this sub-
ject, and with reference to your letter requesting that, if any report or
allegation has been filed in the Department tending to impeach, dis-
credit, or cast a cloud upon the title to the lands embraced in list No.
5, or to delay the issuance of patent therefor, he may be permitted to
examine the same before any final recommendation or action is had
thereon.

In reply thereto, I state that if after a careful examination I shall con-
clude that there is sufficient in the charge to warrant action in the prem -
ises, calling upon the State to show cause why the approval and certi-
fication of said selections embraced in list No. 5 should not be revoked
and canceled, Captain Mullan, or any other authorized agent of the
State, will be permitted to inspect all papers on file in the Department
relating to the charge and will have full and ample opportunity to an-
swer and defend the same.

I have directed that a copy of this letter be furnished to Captain Mul.
lan, the agent for the State of Oregon.

1UGHT OF PURCHASE UNDER ACT OF JUNE 15, 1880.

WILLIAM H. BIZZELL.

Jurisdiction to consider an application under the act of June 15, 1880, to purchase
land for which patent has issued, may be conferred upon the Land Department
by the surrender of said patent, where the entry falls within the terms of the
statute.

The case of Thorp Williams et al. cited and distinguished.

Acting Secretary Muildrow to Commissioner Sparks, December 23, 1886.

I return herewith the letter of United States District Attorney House,
of March 2, 1886, relative to the homestead entry of William H. Biz.
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zell, which was referred to. me by your letter of November 6, 1886.
This letter was referred to the Commissioner of the General Land Of-
fice, who has made report and recommendation thereon, which I also
transmit herewith.

From an examination of the files of the General Land Office it ap-
pears that the entry was made April 17, 1875; final certificate issued
thereon September 20, 1880; and the land was patented September 9,
1882.

A bill has been filed to cancel said entry pon the ground that BiZ-
zell never lived on the land as required by the statute. Since the filing
of said bill, the heirs of Bizzell, through the administrator of his estate,
have made a proposition to purchase said land at $2.50 per acre, and to
pay all costs.

The Commissioner recommends that said proposition be not accepted,
stating that he knows no authority of law which would permit the pur-
chase of the land under the circumstances of the case, and that there is
no equity in the case that would justify the perfection of title in the
heirs of Bizzell. if it could be done.

It was held by the Department in the case of Thorp Williams et al.,
(2 L. D., 114,) that lands entered and patented under the general home-
stead law are not subject to purchase by the same parties under the
act of June 15, 1880. In that case, however, the land was patented
prior to the act of June 15, 1880, and at the passage of that act title
had passed out of the government; hence lands in that condition were
not contemplated y the act. But the entry of Bizzell having been
made prior to the act of June 15, 1880, and final proof not having been
made at the date of its passage, his, entry was of the class contemplated
by the act, and hence he could have purchased under it at any time
prior to patent. The question now arises whether the issuance of patent
abridged or impaired that right.

It is true that while the patent is outstanding the Land Department
has no jurisdiction in the premises. But I can see no reason why the
Land Department may not be again invested with jurisdiction in the
matter by a voluntary relinquishment and surrender of the patent by
the administrator or heirs of Bizzell. In that event the Commissioner
would, in my opinion, have as full and complete jurisdiction and au-
thority to consider an application to purchase under the act of June 15,
1880, as if the patent had not issued, although he would have no juris-
diction over the land while the patent remained outstanding.

As the entry in its present status is not subject to the jurisdiction of
the Department, I do not intend to be understood by this as making
any decision in the matter, or to indicate what might be the action of
the Department in this case in the event that the proper parties should
determine to voluntarily surrender the patent, and afterward make ap-
plication to purchase under the act of June 15, 1880.
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TIMBER CULTURE ENTRY-NATURAL GROWTH.

ALBERT H. SADLER.

Land rendered "devoid of timber" by the removal of a natural growth is not subject
to timber culture entry.

Acting Secretary Muldrow to Commissioner Sparks, December 23, 1886.

I am in receipt of the papers in the case of the appeal of Albert H.
Sadler from the rejection, by your office letter of May 23, 1885, of his
application to make timber-culture entry for the NW. I of See. 30, T. 5,
R. 21, Kirwin district, Kansas.

Sadler, in his application, states that said section 30 is now utterly
devoid of timber. His affidavit further states:

That there was originally some timber on said section, but that the
same has all been cut, and that there are only the stumps of trees left,
leaving said section utterly devoid of timber, as above stated.

This case is ruled by that of my predecessor, Mr. Secretary Teller,
in the case of Sellman v. Bedding (2 L. D., 270,) wherein it was said:

If the tract at any time was not subject to entry on account of the
natural growth of timber on that section, the act of removing the tim-
ber would not bring the land under the provisions of the timber-culture
laws. It is to be presumed that, if left to itself, the section would again
produce timber without artificial cultivation.

I therefore affirm your said office decision rejecting Sadler's applica-
tion.

OSAGE INDIAN LANDS-ACT OF MAY 28, 1880.

UNITED STATES v. WooBuaY et al.

The statutory oath required of a pre-emptor is not applicable to an entry tinder the
act of May 28, 1880.

By this act the only condition pre-requisite to an entry of these lands is that the
purchaser shall be an actual settler with the qualifications of a pre-emptor.

The case of Morgan v. Craig overruled.

Acting Secretary Mfuldrow to Commissioner Sparks, December 23, 1886.

This case involves the validity of Osage Cash Entry No. 52, made by
Charles H. Robey, September 12,1884, for the NE.1 of Sec. 12, T. 33 S.,
B. 23 W., Garden City, Kansas, under the act of May 28, 1880. You
held this entry for cancellation upon the ground that Robey had made
repeated efforts to dispose of his claim before making final proof,
showing that he was not a bona-fide pre-emptor, and that his entry
was made for a speculative purpose.

From this decision Robey appealed, alleging as error, (1), In holding
that Robey settled upon and improved the land for the purpose of
speculation, and (2) In holding that said entry was subject to the
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provisions of the general pre-emption laws. These are the controlling
issues in the case.

The tract in question is part of the Osage Indian trust and dimin-
ished reserve lands, in Kansas, which are subject to disposal under the
act of May 28, 1880 (21 Stat., 143). In July, 1883, this tract was in
possession of Robert C. Lowry, who never made any claim to it. About
this time Robey, having the qualifications of a pre-emptor, went upon
the land and resided with Lowry as a boarder, but supposing that
Lowry was qualified to take the land as a pre-emptor, and desiring to
secure land near to the tract that Lowry was living on, selected land in
a different quarter section upon which he procured some plowing to be
done. Robey made no filing for this tract, nor any settlement upon it,
but, with Lowry's permission, erected on the land in controversy a
small house, in which he opened a store ad sold goods to passing
travelers.

Robey subsequently discovered that Lowry was a mere squatter, and
not qualified to pre-empt the land, whereupon, on April 26, 1884, he
filed declaratory statement for the tract, alleging settlement December
25, 1883. In the spring or summer of 1884 his own improvements con-
sisted of a honse for residence, an out house and a well of water, he had
some land broken, and after filing, purchased the improvements of
Lowry.

On June 13, 1884, Robey signed an agreement to convey to James M.
Young and T. M. Carter, for the Marian Townsite Company, this tract
of land, in consideration of $600, to be paid in cash when he should
prove up and be able to give a deed, reserving to himself a good resi-
dence and building lot on said tract. There is evidence in the record
showing that Robey was drunk when he executed this agreement, and
on recovering from a drunken stupor and being told what he had done
and that his act was illegal, he destroyed his copy of the agreement,
and wrote to the parties repudiating the contract.

Afterwards and before Robey made final proof, W. P. Brush proposed
to Robey to furnish a printing press valued at $600, to bring in a third
party who would furnish a capital of $600, that Robey should prove up,
and each were to receive one-third interest in the tract. Robey consid-
ered this proposition, although there was no contract or agreement
made, nor was any further action had in regard to it, until after final
proof, when the proposition seems to have been rejected. Robey made
final proof September 12, 1884, and receipt No. 52 for the cash payment
was issued to him.

On October 14, thereafter, Robey sold said land to J. A. Cooper, as
agent for the Ashland Townsite Company, and the town of Ashland was
thereupon located upon the tract. The company appears to be a bona-
fide purchaser without notice.

October 28. 1884, Norval Dudley filed protest against the issuance of
patent to Robey, upon the ground that said entry was made under a
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written contract whereby the title would inure to the Marian Townsite
Company, upon which a hearing was ordered to determine the character
of said entry.

Said hearing developed the facts substantially as above stated, upon
which the register and receive delivered a joint opinion recommeneding
the cancellation of the entry, which decision you affirmed, upon the
ground heretofore stated. From said decision Charles P. Woodbury,
administrator of the estate of Robey (he having died since the hearing),
filed this appeal. Counsel for :Robey contend that the contract made
with the Marian Towusite Company could not possibly have caused ti-
tle to inure to their benefit, because it was based upon a condition of
acceptance by the company, which as not accepted, but was aterwards
repudiated; and that there was no agreement made with Brush, either
with or without a consideration, that was ever attempted to be exe
outed.

I (lo not consider it necessary to determine whether the alleged con-
tract made by Robey could be enforced or not, nor what wpuld be the
effect of such a contract upon an entry made under the pre-emption
laws, because I do not consider that the oath required to be taken by an
entryman under the pre-emption law is applicable to entries made under
the act of Ma.y 28, 1880, and hence the case may be disposed of under
the second ground of error.

The second ground of error alleged is, "In holding that this entry
is subject to the provisions of the general pre-emption law."

The sale of the Osage Indian trust and diminished reserve lands was
first provided for by the joint resolution of Congress of April 10, 1869,
(16 Stat., 55,) which provided-

"That any bona-fide settler residing upon any portion of te lands
sold to the United States by virtue of the . . . . . treaty between
the United States and the Great and Little Osage tribe of Indians,

. . . who is a citizen of the United States, or who shall have
declared his intention to become a citizen of the United States, shall be
entitled to purchase the same in quantity not exceeding one hundred
and sixty acres, at the price of $1.25 per acre, within two years from the
passage of the act; under such rules as maN be prescribed by the Sec-
retary of the Interior."

This was subsequently re-enacted by the act of July 15, 1870, (16
Stat., 362), but provided that payment should be made within one year
from date of settlement.

The construction of the act of July 15, 1870, came before the supreme
court of Kansas in the case of Foster v. Brost (11 Kan., 350,) in which
the court held that the claimant's right to purchase said land is not de
termined by the pre-emption law, but by the act of July 15, 1870, and
that he had a perfect right before purchasing the tract from the gov-
ernment to make a contract to convey a portion of the same, or all of
it, without forfeiting his right to purchase it.

2278 DEC--20
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Subsequently the act of May 9, 1872, (17 Stat., 90,) was passed, which
was afterwards incorporated in the Revised Statutes as Section 2283.
That section, which is in the exact language of the act, reads as follows:

" The Osage Idian trust and diminished reserved lands in the State
of Kansas, except the sixteenth and thirty-sixth sections, shall be sub-
ject to disposal for cash only to actual settlers, in quantities not exceed-
ing one hundred and sixty acres, or one-quai ter section to each in com-
pact form, in accordance with the general principles f the pre emption
laws, under the irection of the Commissioner of the General Land
Office; but claimants shall file their declaratory statements as pre-
scribed in other cases upon unoffered lands, and shall pay for the tracts
respectively settled upon within one year from date of settlement where
the plat of survey is on file at that date, and within one year from the
filing of the township plat in the district office, where such plat is not
on file at date of settlement."

It would seem from this act that Congress intended that all entries
of Osage Indian lands should be governed by the general ple-emption
laws in every respect, and such was the practice of the Department
under that aet. This aet continued of force until the passage of the
act of August 11, 1876, (19 Stat., 127), which provided-

"That any bona-fide settler, residing at the time of completing his
entry . . . . . (upon said lands) . . . . . and being a citi-
zen of the United States, or who had declared his intention to become
a citizen, shall be and is hereby entitled to purchase the same in quan-
tity not to exceed one hundred and sixty acres at the price of one
dollar and twenty-five cents per acre, within one year from the passage
of this act, under such rules and regulations as may be prescribed by
the Secretary of the Interior, on the terms hereinafter provided."

The terms provided are that the claimant shall pay one-fourth cash
at the time of entry and the balance in three annual payments, with in-
terest, at the rate of five per cent. per annum, and that if he failed to
make entry within twelve months from the passage of the act, he should
forfeit all right to the land, except in cases where the land was in contest.

It is not clear whether this act was intended as a repeal of the act of
May 9, 1872, or simply an act for the relief of claimants who settled

under the act of May 9, 1872, by allowing them to cure their default,
and by extending the time of payment limited by that act and providing
for more liberal terms of payment.

This act was considered by Secretary Schurz in the case of Storrs v.
Gifford (6 C. L. O., 128), in which case claimant had made a contract
to secure another party for money due by mortgage or deed of trust to
be executed after obtaining title to the land. ,The Commissioner ruled
adversely to the claim, upon the theory that the same rule in all re-
spects must govern in the disposition of the Osage Ceded Lands which
obtain in the disposition of the public lands under the pre-emption law.

The Secretary, after stating this ruling, says: "In this I think you
err." Then, after reciting the oath required of the pre-emptor as pre.
scribed in Section 2262, IR. S., says:

"There is no such provision in the act of August 11, 1876, providing
for the disposition of the Osage Ceded Lands. It is true that where
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parties settle as did the parties in this case, they are required to file
their declaratory statements within twenty days after the settlement,
and make payment under the provisions of the act within one year.
So fr the act is in some respects similar to the pre-emption law, yet
the prohibitions of the pre-emption law are not found in the act."

The question again came before the Department in the case of Elias
Brechbill (10 C. L. O., 262). In this case Brechbill, eing qualified,

settled in 1870 and was killed in 1875 without having made application
to purchase under the joint resolution of 1869. is administrator was
allowed by the local officers to make cash entry under the act of August
11, 1876.

It was contenfled on the part of claimant that the joint resolution of
1869 conferred on Brechbill a pre-emption right, and, although he

failed to purchase within the two years as therein provided, that the
act of August 11, 1876, validated and confirmed said pre-emption right,
and that the right of purchase rested in his administrator or heirs under
Section 2269 of the Revised Statutes.

To this Secretary Teller replied, "This Department has never held
that the pre-emption laws were extended over the Osage Ceded Lands
by either of the aforesaid acts, consequently Section 2269 of the Revised
Statutes has no application to the case at bar," citing Foster v. Brost
to the effect that the pre-emption laws have no application to rights
acquired under the act of 1870.

It will be observed that no reference is made to the act of 1872, but

the act of 1876 was construed as not conferring upon settlers on Osage
Indian lands the rights of pre-emptors, and hence could not have im-
posed on them by implication its requirements, and in this respect it
was similar to the act of 1870.

It would seem as if Secretary Teller construed the act of August 11,
1876, as practically repealing the act of May 9, 1872.

But whether the act of 1876 be construed as a repeal of the act of
1872 or not it is very clear that the act of May 28, 1880, was not only

intended to relieve actual settlers who had settled under pre-existing
laws from a further compliance with and from the penalty of forfeiture
by reason of a failure to comply with the requirements of pre-existing
laws, but also to provide for the qualification and requirement of those
who might thereafter settle upon said lands without reference to pre-
existing laws. The act of May 28, 1880, as expressed in the title is "for
the relief of settlers upon the Osage trust and diminished reserve lands
in Kansas and for other purposes."

The first section of the act provides:
"That all actual settlers under existing laws upon the Osage Indian

trust and diminished reserve lands in Kansas (any failure to comply
with such existing laws notwithstanding) shall be allowed sixty days,
after a day to be fixed by public notice by advertisement in two news-
papers in each of the proper land districts, which day shall not be later
than ninety days after the passage of this act, within which to make
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proof of their claims, and to ay one-fourth of the purchase price
thereof, and the said parties shall pay the balance of said purchase
price in three annual installments thereafter; Provided, That nothing
herein contained shall e construed to prevent an earlier payment of
the whole or any installuent of said purchase money as aforesaid."

The balance of said section then provides for the pul)lic sale of land,
in the event that default in payment be made.

If, under pre-existing laws, the settler was required to comply in all
respects with the general pre-emption laws, it is very plain that by the
first section of the act of May 28, 1880, all settlers, who had made set-.
tlement under pre-existing laws, were relieved from further compliance
with said laws, and the penalty of forfeiture by reason of a failure to
comply with them, and I think it equally clear that the second section
of said act (lid not intend to impose on persons who might thereafter
settle upon said lands the requirements of the l)re-emption laws, but
simply that they should make proof of actual settlement and qualifica-
tion, otherwise there would have been no purpose in making provision
for future entries by the at of 1880. as the act of 1872 provided that
such entries should be made in accordance with the principles of the
general pre-emption laws, and the act of 1876 provided for the cash
and annual payments in the same manner as provided for by the act of
1880.

The second section of said act is as follows:
" That all the said Indian lands remaining unsold and unapprol)riated,

and not embraced in the claims provided for by section one of this act,
shall be subject to isposai to actual settlers only having the qualifica-
tions of pre-emptors. Such settlers shall make due application to the
register with proof of settlement and qualifications as aforesaid, and upon
payment of not less than one-fourth the purchase price, shall be permit-
ted to enter not exceeding one-quarter section each, the balance to be
paid in three equal installments, with like penalties, liabilities, and
restrictions, as to default and forfeiture as provided in section one of
this act."

The third section then provides that all lands, including those men-
tioned in both the first and second sections upon which default has con-
tinued for ninety days, shall be placed on a list and the Secretary shall
cause them to be proclaimed for sale in the manner prescribed for the
offering of the public lands, after advertising the same for thirty days,
and unless the purchase price be fully paid before the day of sale they
shall be sold to the highest bidder at not less than the price fixed by
law. It then provides that any of said lands remaining unsold after
the offering as aforesaid shall be subject to private cash entry.

The fourth section then provides that, after payment of the first in-
stallment, the land shall be subject to taxation according to the laws of
Kansas, and that if default be made in any istallment of the purchase
price, the purchaser at a tax sale, or his legal representative, may,
after such default has become final, pay so much of the purchase price
as remains unpaid, and receive patent for said land.
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Considering the second section of this act in connection with the third
and fourth sections, it seems that Congress intended that these lands
should be purchased as other lands at private cash entry, the only
difference being that preference is given before offering to an actual
settler having the qualifications of a pre-emptor, and without reference
to other requirements of the pre-eraption laws.

This seems also to have been the construction given to this act by
the Land Department at the time of its passage, because under instruc-
tions of June 28, 1880, issued to the register and receiver at Wichita,
Kansas, the Commissioner, referring to section two of said act, says:

" laimants under this section must have the qualifications of a pre-
emptor under existing laws, and will be required to file their respective
claims in your office with proof of settlement and qualification, and pay
not less than one-fourth of the purchase price within three months from
date of settlement, the balance of the purchase price to be paid as pro-
vided in section one of the act with like penalties," etc.

It will been seen from these instructions that the Land Office (lid not
even require residence for six months as proof of actual settlement, as
required by the regulations under the )re-emption laws, nor for any
period, hut simply that payment should be made within three months
from day of settlement. But in June 28,1881, the Commissioner issued
instructions to the same local officers, in which, referring to said in-
structions of June 28, 1880, he says:

"L [ have now to inform you that my said instructions have, with the
consent of the Hon. Secretary of the Interior, been so amended as to
require that in entries hereafter made under section two, the general
principles of the pre emuption law in respect to filing, proof of settle-
ment, and notice of making proof, will be required to be followed, and
that filings must be made within three months from (late of settlement
and'proof, ad payment of not less than one-fourth of the purchase
price within six months from (late of filing, with notice by publication
as required in other pre-emptior entries; and that a residence of not
less than six months should be required to be shown, as evidence that
the settlement is made in good faith."

While under these instructions the settler was only required to con-
form to the general principles of the pre-emption laws in respect to
filing, proof of settlenmeint, notice of makling proof; and term of settle-
ment, it was held by the Department in the case of Morgan v. Craig
(10 C. L. O., 234), that a comparison 'of said act with that 'of May 9,
1872, and other acts relating to the disposal of these lands, shows that
it was the policy of Congress to subject entries upon these lands to all
the requirements and conditions of the general p)re-emption laws.

In this ease it appeared that Craig's settlement was made with the
intention of provintr up for the benefit of another, to whom lie had
agreed to convey the land after entry. The Commissioner held that
" the mere fact that such an agreement may have existed is insufficient
to debar him the right of entry, when he swears that no such contract
now exists." The Department, however, reversed the ruling of the
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land office, upon the ground above stated, and in support of this view
the Secretary says:

"Bona-fides in settlement is an original and fundamental principle of
the pre-emuption law, and an actual settler is one who ges upon the
land anirto vianendi, or, as the court remarks in Lytle v. Arkansas (22
How., 193), for the purpose of seeking a home."

But the pre-emption law requires that before a party makes entry he
shall swear that he made his entry to appropriate it to his own exclusive
use, and that lie has not made any contract whereby the title, which he
might obtain roin the government, will inure to the benefit of another.
There is no such requirement under the act of 1880 providing for the
disposal of the Osage Ceded Lands. If the act of July 15, 1870, did
not require that entries of the Osage Ceded Lands should be governed
by the general pre-eniptioi law, as determined by the court i the ease
of Foster v. Brost, (2 Kan., 350,) and by the Department in the cases of
Storrs v. (ifford, (10 C. L. O., 128) and Elias Breclibill (10 C. L. O.,
262) a comparison of that act with the act of May 28, 1880, clearly
shows that no such requirement was provided by the latter act. I am
therefore disposed to deny the correctness of the ruling in the case of
Morgan v. Craig, and hence it is overruled. I am of the opinion that
under the act of May 28, 1880, the only qualification an(l condition re-
quired to authorize an entry upon the Osage Indian trust and dimin-
ished reserve lands is, that the claimant must e an actual settler on
the land at the date of entry, and must have the qualifications of a pre-
emptor.

In the case of Abraham . Burke (4 L. D., 340), it was held by the
Department, that "to secure the right to purchase these lands, com-
pliance with the requirements of the re-emptioni laws with respect to
settlement and residence ust be shown." It will be observed, how-
ever, that this ruling was lnt upon the ground that Burke's entry was
ma(le under section 2283 ot the Revised Statutes, which requires that
such entries shall be muade "iii accordance with the general provisions
of the pre emption laws," and no reference to the act of May 28, 1880,
was ma(le, nor was the attention of the Department called to it, although
it appears from the decision that Burke's entry was lna(le in 1883. Au
examination of that case shows that Burke never made actual settle-
ment, and it is upon this ground that his entry was canceled.

That Robey was an actual settler within the meaning of this act, and
that lie had the qualifications of a lpre-eniptor, can not be questioned.
He had settled upon, built a house, and otherwise iproved said tract
for more than ix months before final proof; and in fact was living on
the tract for a munch longer eriod. I the contract made with the
Marian Townsite Coumpariy he reserved one lot for a homne and another
for a lilace of business, showing his intention to continue his residence
on the tract.
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He also had the qualifications of a pre emptor at the date of his entry.
Simply improving another tract upon which e never settled or filed
did not exhaust his preemption right.

I accordingly reverse your decision, and direct that patent be issued.

SJXTVEE SIOUX INDIAN RESER VATION.

LouIs EGGERT.

The reservation was not open to entry until the approved list of Indian allotments
was received at the local land office.

Acting Secretary Muldrow to Comnissioner Sparks, December 24, 1886.

I am in receipt of your letter of November 27, 1885, transmitting the

appeal of Louis Eggert from your office decision of July 15, 1885, affirm-

ing the action of the local officers in rejecting his application to make

timber-culture entry for the NE. of ee. 31, T. 31 N., R 4 W., Nio-

brara district, Nebraska.
The tract described is within the limits of the Santee Sioux Indian

reservation, which by executive order of February 9, 1885, was directed

to be opened to settlement on and after May 15, 1885, excepting such

tracts as might be selected by and allotted to individual Indians be-
longing to that tribe prior to April 15, 1885. The list of such selections
and allotments was forwarded by the local officers to the President of
the United States for his approval, but upon being returned, after ap-
proval, (lid not reach the local office until May 19, 1885; hence until

that late the local officers had no means of knowing what tracts were

or were not open to entry or filing. ggert's application to lake timber-.
culture entry was presented at the Niobrara land office on May 15, 1885,
at 11.30 a. in., and refused for the reason above set forth. Eggert ap-

pealed to your office, and from your adverse decision to the Department.
I affirm your decision.

RAILROAD GRANT-WHEIN EFFECTIVE.

CENTNER V. NORTHERN PAC. H. R. CO.

Odd-numbered sections within the primary limits of the grant, which were vacant

and unappropriated at the definite location of the road, passed to the company,
although such lands at the date of the grant may have been otherwise appro-
priated.

Acting Secretary ilMuldrow to Commissioner Sparks, December 27, 1886.

This controversy relates to the R i of SE. j of Sec. 29, T. 19 N., It. 2

W., Olympia, Washington Territory, and comes here on appeal by the
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Northern Pacific Railroad Company from your decision, dated May_19,
1s85, rejecting its claim to the tract specified.

This land is within the primary limits of the grant to the appellant
company-main line-by the act of Congress approved July 2, 1864
(13 Stat., 365), as amended by the Joint Resolution of May 31, 1870
(16 id., 378). The withdrawal upon map of general route became effect-
ive in this district August 13, 1870, and the road was definitely located
opposite this land May 14, 1874.

The records show that this tract was included in homestead entry
No. 631 made by John Sexton November 28, 1866, and canceled April
7, 1874.

On the 20th of May, 1884, Charles A. Ceutner applied to make home-
stead entry of this tract with other lands. The railroad company was
notified and on June 30th following filed objections to the allowance of
this entry. July 1st ensuing the local office rejected Centner's applica-
tion and he thereupon appealed. You reversed this (lecision and awardedI
the tract to Cenitner, subject to appeal. Your decision went upon the
theory that inasmuch as at the date of the grant, as extended by the
Joint Resolution of 1870, this tract was appropriated by the homestead
entry of Sexton, it was excepted from such grant, though at the defi-
nite location of the road said tract was vacant and unappropriated.

The grant to this company by the third section of the act of 1864 is
as follows:

"That there be, and hereby is, granted to the Northern Pacific Rail-
road Company, its successors ani(lassign s . . . every alternate section
of public land, not mineral, designated by odd numbers, to the amount
of twenty alternate sections per mile on each side of. said railroad line

through the territories . . . and ten alternate sections of land
per mile on each side of said railroad, whenever on the line thereof, the
United States have fall title, not reserved, sold, granted, or otherwise
appropriated, and free fromn pre-emption, or other claims or rights, at
the time the line of said road is lefinitely fixed, and a plat thereof filed
in the office of the Commissioner of the General Land Office," etc.

It will be observed that this grant is in substantially the same lan-
guage as that to the Central Pacific Railroad Coupany (13 Stat., 356),
which was under consideration and construction in the case of Thomas
Rees v. Central Pacific Railroad Company (5 L. D., 62; same case on re-
view, 277), wherein it was held that the odd numnll)ere(l sections within
the primary limits of the grant, which were vacant and unappropriated
at he definite location of the road, passed to the company, although at
the date of the grant such lands may ha e been otherwise appropriated.
The decision in that case would seem to govern in this, and upon au-
thority of the same your decision is reversed.
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TIMBER CULTURE-FRA UD ULE NVT ENTR Y.

GILBERT E. READ.

No fixed rle can be formulated by which to determine just what shall constitute al:
entry fraudulent or speculative. If the entryman has flly complied with the
law as to breaking, cultivation, and planting, his entry should not be canceled,-
unless clearly shown by the evidence to be illegal.

Acting Secretary Muldrow to Commissioner Sparks, December 27, 1886.

I have considered the case of the United States v. Gilbert E. Read.
as presented by the appeal of the latter from the decision of your office,
dated May 7, 1885, refusing to rescind its former order cancelling his.
timber culture entry of the SW. I of Sec. 9, T. 105, N., R. 59, W., 5th
P. M., made at the Mitchell land office, Dakota Territory, on April 21,
1883.

It is shown by the rcord that Amelia E. Truax made timber culture
entry of said tract at the Sioux Falls land office, in said Territory, on
April 7, 1880. Read initiated a contest against said entry, and upon
his procurement it was canceled, and his entry allowed.

On September 22, 1883, a special agent of your office transmitted the-
joint ex parte affidavits of Charles B. Brown, It. M. Church and C. L.,
Stratton, alleging that Read's entry was made for speculative purposes,
and he recommended that. it be canceled "by the most summary pro-
ceeding known to your office."

Thereupon your office, on December 26, 1883, canceled said entry and
directed the district land officers to hold the laud subject to entry by
the first legal applicant. On January 8, 1884, he local land officers
forwarded the application of Read For a reconsideration of said decision,
who alleged if an opportunity was given he would show that stid affi-
davits attacking his entry were false in every material respect. On
January 18, 1881, your office granted said application and ordered a
hearing, and directed the local land officers to consult with said special
agent as to the time and place, in order that he might be present and
represent the interests of the government.

The hearing was dley held, and upon the testimony submitted the
distict land officeis held that the charge of speculation had not been
sustained, and that said entry ought not to be canceled. On May 7 .
1885, your office considered the case, and declined to rescind its former
order of cancellation.

It is clear that said entry should not have been canceled in the first
instance'without a hearing. The Le Cocq cases (2 Li. 1)., 784); Frank-
lin L. Bush et al. (ibid., 788). The burden of proof is upon the attack-
ing party. George T. Burr (4 L. D., 65); Andrew J. Healey (ibid., 81).

At said hearing Brown, by his attorney, insisted that the hearing
having been ordered by your office, the burden of proof was upon Read,
and he (Brown) utterly refused to pay the costs of said contest, or to,
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be considered a contestant of said entry. It is evident that Brown's
entry should not have been allowed. Pior to the allowance thereof,
Read had filed said application for reinstatement, which reserved the
land until the same had been finally adjudicated. Sarah Renner (2 L-
D., 43); Johnson v. Gjevre (3 L. D., 156); Millis v. Burge (4 L. D., 446).

Your office, however, refused to concur in the recommendation of the
register and receiver, for the reason that tead's timber culture affidavit,
,executed October 10, 1882, was a matter of record in your office when
he admits having offered his preference right of entry for sale, and also
that it was his purpose to obtain indirectly the benefit of two entries
under the timber culture law. Mr. Read stated in his testimony on
cross-examination, in reply to the following question: "' State whether
-or not during April, 1883, you offered to sell him this tract in question,
together with the homestead on NW. 1 of 9, 105, 9l"-

"Mr. Parsons called on me at Hitchcock's office, I think in April 12,
1883, previous to the entry; said he wanted to purchase that timber
ealture; at first I declined to sell. I supposed I had nothing to sell.
I only had a contest. He urged me to fix a price. I finally made a
proposition what I would sell all my interest for in 105-59. He said to
me that he would think of it and let me know. I followed him out
after a short time and told hini I wouldn't sell, and withdrew my offer."

On his re-direct examination, when asked to state what idea he had
concerning this claim and its sale just before entry, he stated-

"My idea was that I would save my timber culture right, and could
purchase another claim, and that was what influenced me to make a
proposition to Mr. Parsons."

It was held by this Department in the case of Sims v. Busse et al. (4
L. 1)., 369), that "' it is not sufficient to allege in the contest affidavit
that the entryinan has epeatedly offered said land for sale to different
persons. and that the same is now and has been held solely for specu-
lation. Such an allegation does not necessarily contradict the affidavit
required by the statute. Non constat that the applicant did not make
the affidavit honestly and afterwards by reason of change of ircum-
.stances wish to dispose of his improvements and interest in the claim."

It was also held in said cases if the allegation is made that the entry
was not made in good faith, but for the purpose of sale and specula-
tion, the contestant may set out the fact that the entryman had repeat-
edly offered his claim for sale, as an inducement to said allegation, and
proof of that fact would be evidence proper to consider in support of
the allegation that the entry was fraudulent in its inception.

Said decision of your office concedes the fact that the evidence does
mot show that Read entered into any contract for the sale of his claim.
The affidavit was filed October 10, 1882, and the conversation with Par-
sons was in April, 1883. It does not, therefore, follow that Read's con-
test against the prior entry was not initiated in good faith, or that his
entry, made long subsequently, was for speculation.
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While the entryman is required by the second section of said aet to
make an affidavit (among other things), " that I have made the said ap-
plication in good faith, and not for the purpose of speculation.
that I intend to hold and cultivate the lanl," yet it was not the purpose
of said act to inhibit the sale of the land after the entryman shall have
complied with the law and completed his entry.

In the pre-emption laws (Sec. 262, R. S.) the applicant is required to
make oath that " he has not settled upon and iproved such land to
sell the same on speculation, but in good faith to appropriate it to his
own exclusive use."

The supreme court of the United States, in the case of Myers v.
Croft (13 Wall., 291), held that the entryman who had complied with
the law in good faith had a right to sell the land covered by his entry.

No fixed rule can be formulated to determine just what shall render
an entry fraudulent or speculative. If the etryinan has fully com-
plied with the law as to breaking, cultivation and the planting of trees,
his entry should not be canceled, unless the evidence shows that the
entry is illegal. Perry on Trusts, Sec. 169.

The register and receiver, with the witnesses before them, found
that the evidence was not sufficient to show that said entry was made
for speculation. The claimant positively denies under oath that said
entry was made for that purpose, and it is not denied that he has fully
complied with the law as to breaking and cultivation. The testimony
tending to sustain the charge is indefinite, uncertain and not sufficient
to overcome the positive denial of the claimant. Root v. Shields (1
Woolworth, 183).

For the reasons above stated, it is considered that the decision ap-
pealed from is erroneous, and it is therefore reversed.

TIMBER CULTURE CONYTEST-EVIDENCE.

FARNSWORTH V. HUDSON.

Acts performed in compliance with the law, after the affidavit of contest.was filed,
but before notice was served, are proper subjects of evidence.

Acting Secretary Muldrow to C(ommissioner Sparks, December 27, 1886.

I have considered the case of Aaron Farnsworth v. Ralph Hudson, as
presented by the appeal of the letter from your office decision of May
23, 1885, holding for cancellation his timber culture entry, made Janu-
ary 28, 1878, upon the NW. I of Sec. 9, T. 4 N., R. 16 W., Bloomington,
Nebraska.

Affidavit of contest was filed April 15, 1884, charging failure since
January, 1881, to cultivate and protect trees upon the tract. Hearing
was set for May 22, 1884. On that day a continuance was granted to
July 8, 1884, in order that service ot' notice of contest might be had
upon contestee.
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Notice was served on May 22, 1884, and on July 8, 1884, the day to
which the hearing had been postponed, a further continuance was on
motion of defendant granted to September 17, 1884, on which date all
parties appeared and the case proceeded. The register and receiver
found the testimony conflicting and the case not without doubt, but
rendered their decision in favor of the contestee.

Your office found that contestee had failed to comply with the law,
and therefore reversed the finding of the local office. The evidence
shows, and it is not denied by contestant, that the requisite amount of
breaking and planting was done within the time required by law. A
large amount of testimony was taken as to the character and amount
of cultivation. This is, as stated by the local office, conflicting and in
some respects unsatisfactory, but upon careful consideration of the
same in all its aspects, I am of the opinion that the preponderance is
in favor of the claimant and that the contestant has failed to sustain
the charge of failure to cultivate. It is shown that there was plowing
or cultivation of the tract originally broken every year following the
entry, and that there was replanting of trees where the first planting
had failed to grow.

While there was cultivation each year, it appears it was not so thor-
ough as to keep down the growth of grass and weeds, but it is in evi-
dence that to do this in that country is almost if not quite impossible.

Testimony as to cultivation in the spring of 184 is objected to, be-
cause said cultivation was after the initiation of contest by the filing of
affidavit of contest. As said affidavit was filed April 15, 1884, it would
not seem probable that there could have been in the latitude in which
this land lies much if any cultivation earlier in the spring than the date
mentioned ; besides the notice of contest was not served until May 22,
1884, prior to which there had been cultivation in that year, and the
evidence as to said cultivation was therefore admissible as going to
show the good faith of claimant.

Upon a careful examination of the whole record as made by the hear-
ing, I must conclude that bad faith is not shown and that the charge
of failure to cultivate is not sustained. Your office decision is there-
fore reversed, and the entry will be allowed to stand.

P'RI 174 TE ETR Y-REPA YMEINT.

JOSEPH BROWN.

The Department is not clothed with power to ake repayments except by specific
statutory authorization.

There is no authority for the return of the excess where the land was iproperly sold
at double minimum.

Acting Secretary Jlfuldrow to Commissioner Sparks, December 27, 1886.

On August 20,1883, Joseph Brown made private cash entry of the
SW. of NW. , Sec. 27, T. 4 S., R. 16 W., Little Rock, Arkansas. The
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land lies within the granted limits of a grant to the State of Arkansas
to aid in the construction of certain railroads, made February 9, 1853
(10 Stat., 155). Said tract was offered at public sale at the minimum
price of $.25 per acre October 6, 1823. The pirice was raised to $2.50
per acre by aid act of February 9, 1853, and the land offered at that
price in October, 1856, and again in November, 1877. By act of June
15, 1880 (21 Stat., 256), the price was again reduced to $1.25. Brown
paid for the land at the rate of $2.50 per acre, and on January 6, 1886,
applied to your office for repayment of one-half the purchase noney paid
on his said entry, alleging that at the date of said purchase the price
of said laud was fixed by law at $1.25 per acre.

Your office by letter of August 25, 1886, submitted the application
to this Department, with a request for instructions for guidance " not
only in the case herein presented, but that they may be followed in
a number of other cases now pending in this office that involve the
same point."'

In the case at bar Brown agreed with the register to pay for the
land at $2.50 per acre (see form of cash application 4-0(P1, Circular of
March 1, 1884, page 81), the application was allowed, the money paid,
and the patent issued. The amount has been covered into the United
States Treasury.

The question of repayment first arose in the administration of the
public lands on the construction of the act of January 12, 1825. Said
act provided:

" That every person ... . who is or may be a purchaser of a tract of
land from the United States, the purchase whereof is, or may be void,
by reason of a prior sale thereof by- the United States, or by the confir-
mation, or other legal establishment of a prior British, French, or
Spanish grant thereof, or for want of title thereto in the United States,
from any other cause whatsoever, shall be entitled to repayment of any
sum or sums of money paid for, or on account of, such tract of land, on
making proof to the satisfaction of the Secretary of the Treasury, that
the same was erroneously sold, in manner aforesaid, by the United
States, who is hereby authorized and required to repay such sum or sums
of money, paid as aforesaid." (4 Stat., 80.) Certain questions arising
under this act were referred to the Attorney General, and that officer, on
August 14, 1843 (4 Op., 227), rendered his opinion. After pointing out
that cases, " where there is a deficiency in the quantity of land pur-
ehased," and " where an entry has been made of land to which another
had a pre-emption title," fall within the terms of said act, the Attorney
General proceeds: In reference to cases of error arising out of miscal-
culations of the amounts to be paid, I have had more difficulty. Money
thus paid is never properly in the Treasury of the 'United States. It is
paid and received by mutual mistake; and as long as it remains in the
hands of the receiving officer, I can perceive no good reason why, upon
the discovery of the error, he should not be authorized to correct it. After



318 DECISIONS RELATING TO THE PUBLIC LANDS.

it has found its way int) the treasury, however, like all other money it
should be withdrawn in strict fulfilment of the requirements of the law,
which the administrative power of the executive department of the gov-
ernment cannot control." The claim of Wilson Shannon for repayment
of certain money under the same act was also refered to the Department
of Justice. AttorneyGeneral Nelson,on September 29,1813(4Op.,253).,
said: The act " does not embrace all cases of sales erroneously made,
but only such as are erroneous by reason of the defect of title in the
United States, as in cases referred to in my opinion of the 14th of Au-
gust. Now, the case of Mr. Shannon is not one in which the title to
the lands entered by him is not in the United States, or in which, if the
proceedings in~the Land Office had been conformable to instructions, a,
valid conveyance might not have been made, but it is one of mere irregu-
larity, in which attempts to dispose of a portion of the public domain
have been made by persons having no authority to sell. It is not a
case in which a sale made by the United States cannot be effectuated for
the reason contemplated by the act of 1825, but one in which the United
States deny the fact of a sale made, and refuse to carry into effect the
attempted contract, because those who in their name proposed had no
authority to make it. That the sale has been erroneously made is.
true, but that such error was the result of a want of title in the United
States, ' from any cause whatever,' is not true; and this latter is the
only class of cases covered by the act of Congress.

" I am therefore of opinion that the purchase money in this case can
not be refunded by warrant under the act of January 12, 1825; nor am
I aware of any principle upon which, under any supposed general au-
thority of the department to refund, the money once being in the treas-
ury, the repayment can be made.

"It is quite certain, assuming the contract of sale to have been one
which the United States should not have consummated.
that the purchase money now asked to be refanded should never havebeen
received into the public treasury. It is there wholly without considera-
tion, and is the money of Mr. Shannon, to which the United States
have no claim, and to which he is unquestionably entitled. But who is
to restore it to him? It can be withdrawn from the treasury only by
virtue of some law. I know of no enactment authorizing repayinents,
except that of 1825, which I have endeavored to show does not apply
to this case.

" It will not do to say that the Department may refund simply be-
cause it is just that the money should be repaid, or that it is in the
hands of the government by mistake, or without consideration. The
same thing might have been predicated of the cases provided for by the
act of 1825, and if in those cases the intervention of the legislative
power was necessary, it seems to me equally so in this. The case of
Mr. Shannon is unquestionably a hard one, and may evince the pro-
priety of some general legislative provision, by which the Secretary of
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the Treasury may be clothed with authority to grant relief in like cases,
but it can afford no warrant for the disregard by the Department of a,
most wholesome and salutary restraint upon the due and strict observ-
ance of which the most important interests depend."

Following the principle indicated by the Attorney General, I am of
the opinion that this Department is not clothed with power to make re-
payments where the money has been paid into the treasury, unless
specially authorized by statute so to do. Theexisting legislation on this-
subject is as follows: Section 2362 of the Revised Statutes provides for
repayment in cases w here a tract of land " has been erroneously sold by
the United States, so that from any cause the sale cannot be confirmed;"
the act of May 16, 1880, provides that repayment may be made of fees
and commissions and excess payments upon the location of claims un-
der Section 2306, R. S.; where said claims were, after such locationr
found to be fraudulent and void, and the entries or locations made there-
on canceled, or where entries shall be canceled for conflict " or where
from any cause the entry has been erroneously allowed, and cannot be-
confirmed."

It is clear that the present application does not come within any of
these provisions, and for that reason must be refused.

R1EPA YMENT-FRA UD ULENT ENiTR .

JOSEPH WALSH.

Repayment will not be made if the entry was obtained through fraud.

Acting Secretary Miuldrow to Comm issioner Sparks, December 27, 1886&

On May 25, 1881, Joseph Walsh made pre-emption cash entry of NE.
I of Sec. 32, T. 41 N., R. 16 W., Marquette, Michigan. On August 16,.
1883, your office held said entry for cancellation for fraud, finding from
the report of a special agent, " and the sworn statement of parties cogni-
zant of the facts," that claimant had made said entry at the instance and
in the interest of E. IL. Thompson and others forming the "Delta Lum-
ber Company;" that the buildings referred to in the proof were erected
by said company as a boarding and lodging house for the men employed
by Walsh for the company, and as a stable for the horses; "that Walsh
never did for himself and at his own expense any act of settlement
looking to the establishment of a home on the land in question, but that
the same has been used for the purposes of the said lumber company in
establishing thereon a saw mill, docks, etc., for the carrying on of an
extensive lumber business; " that soon after the issue of cash certifi-
cate, Walsh leased the land to said company for the term of fifty years
in consideration of the rents already paid, and that he had quit his res-
idence on land of his own in the same State to settle on this claim.
Walsh was notified of this decision and allowed sixty days within which
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to show cause why his said entry should be re-instated. Claimant failed
to appear, and took no further action in the matter until August, 1885,
when he made application for repayment of the purchase money paid
ion said entry. Your office, by letter of September 5, 1885, rejected the
application.

Claimant urges that the Commissioner had no authority to cancel said
entry on the report of a special agent, and further that the entry was
made in entire good faith, and in fact was not fraudulent. These are
matters that should have been resented by appeal from said decision.
What would have been the action of this Department if they had been
so presented it is not necessary to indicate. Claimant failed to avail
himself of his proper remedy, and gives no reason for such failure. To
allow him to attack the finding of the Commissioner in this proceeding
would be to violate the well known legal principle that a judgment can-
not be assailed collaterally.

The finding that said entry was fraudulent must as against the claim-
ant be taken as true. This being the case, the Department can fur-
nish no relief to the applicant. Repayment will not be made where the
entry has been obtained by fraud. C. A. Linstrom (2 L. D., 685); Jens
Stohl (Ibid., 686).

Said decision is accordingly affirmed.

PRIVATE CLAIM-JURISDICTION-ACT OF JULY 1, 1864.

RANCHO DE NAPA.

The jurisdiction of a court of limited authority appearing, the regularity of subse-
quent proceedings will be presumed in the absence of anything to the contrary
in the record.

As the case was pending in the United States district court at the passage of the act
of July 1, 1864, new jurisdiction was thereby conferred, and the court had full
authority to revise a former survey and order a new one if deemed requisite.

The approval of such new survey however by the court was without jurisdiction, for
the supervision thereof was by the express terms of said act vested in the Com-
missioner of the General Land Office.

The Rancho Alisal case, in so far as it recognized such approval by the court, is over-
ruled.

Ating Secretary luldrow to Commissioner Sparks, December 28, 1886.

I have considered the appeal of Otto H. Frank from the decision of
your office of May 5, 1885, relating to the resurvey of that portion of
the Rancho de Napa, in Napa County, California, which was confirmed
to him.

The Rancho de Napa was granted by the Mexican government to
Don Salvador Vallejo, who at different times sold portions thereof and
afterwards on December 20, 1851, sold and conveyed the remainder to
one Herman Wohler, who, after selling other portions to different per-
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sons, on March 20,1852, sold and conveyed the residue by deed to Otto
H. Frank, the appellant herein.

The grant was never presented to the Board of Land Commissioners
as an entirety, for confirmation, but quite a number of claims for por-
tions thereof were separately presented to the board, a list of which
may be found in offman's Reports, appendix, p. 118. Some, which
were not presented to the board in time, were afterwards acted upon by
the U. S. district ourt of California, being specially thereto authorized
by the act of Congress of June 20, 1884, (23 Stat., 49.)

The claim of Frank was presented to the Board February 23, 1853,
and confirmed August 22, 1851. On appeal by the United States, after
consideration and argument, on February 23, 1857, the decree of the
Board was affirmed by the United States district court. From this
last decision a farther appeal was taken, but dismissed with leave to
the Alaimant to proceed under the decree of said court " as under final
decree."

By direction of Surveyor General Mandeville, dated September 13,
1858, Deputy Tracy made survey of the claim, which survey was ap-
proved by Mandeville on Janunary 4, 1860. In February and March,
1862, said survey was published in compliance with the supposed re-
quirements of the act of June 14, 1860, (12 Stat., 33,) and on March 11,
1862, on application of the United States district attorney, the same
was ordered into the United States district court for examination and
adjudication, where, after consideration, on January 11, 1869, it was or-
dered that said survey be so modified as to embrace four additional tracts
specified in the order, and that the modified survey be returned into
court for approval. The survey under this order was made by Deputy
Dewoody, returned into court February 10, 1871, and approved by
Judge Hoffman May 3,1871.

On March 26, 1878, Frank, through his counsel, made application to
the surveyor general of California for a publication of the Tracy survey
in accordance with the provisions of the act of July 1, 1864 (13 Stat.,
332) claiming that the proceedings before the United States district
court in relation to said survey were entirely without its jurisdiction,
and consequently null and void. This application was denied by the
surveyor general, and the papers transmitted to your office, where, after
consideration and argument, on April 21, 1879, a decision was rendered
granting the application. An appeal was taken from this decision, by
Woodward and others, claiming interests under the survey confirmed
by the district court, and on September 20, 1879, said decision was af-
firmed by Acting Secretary Bell.

By said decision the surveyor general was directed to make publica-
tion of the Tracy survey in accordance with the provisions of the act
of 1864, and upon expiration of the time prescribed, and the termination
of such proceedings as may thereupon be had, under said act, to trans-
mit a full record of the same to your office.

2278 DEC-21
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Priorto the receipt of any report of the execution of said decision, on
February 9,1882, Hi. B. Woodward and others madle application to your
-office to issue patent to Frank upon the srves approve(] by the district
court, it being isisted that the case was similar to that of the Rancho
Alisal, which was decided by this Department January 4, 882, (. L. D.,
198). The application of Woodlvard was transmitted to this Depart-
nient for instructions, and o July 2, 1882, mv prelecessor, Secretary
Teller, directed that the case. pending before the surveyor general, pro-
ceed in the usual manne, if Frank so desired, as he was entitled to be
heard though the facts in his case might be similar to those in the Alisal
case, and the application for the issue of patent at that time was de-
,nied.

On March 31, 1884, the proceedings before the surveyor general were
brought to a conclusion, and a fll report made by him, from which it
appears that, after due notice bad been given, in accorlance with the
act of 1864, of the survey of Frank's part of the Napa Rancho by Tracy,
in 1838, a protest was filed by Frank and the Woodwards against said
survey, on the ground that it did not embrace all of the land confirmed
to Frank; other parties also intervened to protect their rights. Testi-
mony was also taken from time to time; and the surveyor general found
that the condition and facts of the said case, as to the surveys, being
similar to those in the Alisal case, he was bound by the authority of the
Secretary's decision therein, must overrule the protests against and ob-
jections to the Tracy survey, and hold that the action of the United
States district court in approving the Dewoody survey was final.

The surveyor's decision was affirmed by your office on May 5, 1885,
and on appeal from said affirmance the case is now before me.

This decision of your office was based entirely upon the opinion of
Secretary Kirkwood in the Alisal case (supra), which indeed could not
have been disregarded. For in that opinion my predecessor not only
adopted a construction of the statute by which he decided that the
action of the district court was final and conclusive in the case of the

'Alisal grant, but he went farther, and in terms applied that ruling to
the case of the Rancho de Napa.

Inasmuch as this last case was not then before the Secretary, his rul-
ing in relation thereto can in no sense be treated as res judicata by this
Department, but the claimants of Napa Rancho are entitled to be heard
as fully as though no allusion had been made in said decision to their
claim.

The facts in the Alisal case, so far as disclosed by the opinion, are
nearly similar to those in the present. In both the surveys were made
and approved by the surveyor general prior to the act of 180, were ad-
vertised after its passage in compliance with its supposed requirements,
afterward ordered into the district court and approved subsequently to
the passage of the act of July 1, 1864 (supra). On this state of facts
my predecessor held, in substance, on the authority of the case of the
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United States v. Halleck (I Wall., 453), that, inasmuch as proceedings
to reform the survey in the Alisal case were " pending " in the United
States district court, whether rightly or wrongly, at the time of the
passage of said act of 1864, no question relating to the jurisdiction of
that tribunal to act in the premises oul(l be raised after its passage;
and no appeal having been taken from the action of the court in approv-
ing the survey, the same ecame final, and patent was directed to issue
in conformity therewith.

I have carefully considered said opinion; and while concurring in
some of the views of my predecessor therein, I am compelled to dissent
from the conclusion arrived at by him.

By the act of March 3, 1851 (9 Stat., 631), " to ascertain and settle
private land claims in the State of California, parties having such
claims were to present them to the Board of Land Commissioners for
confirmation, with the right of appeal from that tribunal to the United
States district court, and thence to the supreme court, by either the
government or claimants, if aggrieved.

In the case of the United States v. Charles Fossatt (21 How., 445,) the
supreme court, in construing the above act, held that the jurisdiction
of the Board and of the United States courts, on appeal, extended not
only to questions relating to the validity of the grant, but to questions
involving its location and boundaries; and that for the settlement of
these latter questions the power of the courts did not terminate until
the issue of patent, conformably to the decree.

In the case of the United States v. Sepulveda (1 Wall., 104), after
confirmation was made by the Board, the appeal taken therefrom to the
district court was dismissed by order of the Attorney General, without
any action by the court other than entering such order of dismissal,
with leave to the claimants to proceed upon the decree of the com-
missioners as upon a final decree." Afterward survey was made and
approved by the surveyor general prior to the passage of the act of
1860. But upon the passage of said act, on the sge.stion of the dis-
trict attorney, the survey was ordered into the district court for revision;
where, after consideration, a new survey was directed to be made. From
this action an appeal was taken, and the supreme court held: (1) There
was no authority to order the survey into court, under the provisions of
the act of 1860, it applying to surveys subsequently made, or those pre-
viously made which, at the passage of the act, were pending in court
for contest or reformation; (2) and further, the court had no jurisdic-
tion to correct the survey, under the Fossatt case (supra), and make it
conform to the decree, for "whatever jurisdiction the court may have
possessed to enforce the execution by the surveyor general of its own
decrees, it possessed no control over the execution of the decrees of the
Board." The action of the district court was therefore reversed, and the
parties remitted to the land offiers for relief, if entitled to any.



324 DECISIONS RELATING TO THE PUBLIC LANDS.

Now, it is to be observed that the jurisdiction of the United States
district court never attached in the Sepulveda case, it being held that
the mere taking and dismissing the appeal without action thereunder
conferred none; that the decree sought to be enforced was the decree
of the Board, over which the court had no control whatever. But in
the Napa grant there was an appeal from the decree of the Board to
the United States district court, where a hearing was had and action
taken, as shown by certified copy of the decree of the court filed in this
cause, as follows:

District Court of the United States, Northern District of California,
Stated Term, February 23, 1857.

THE UNITED STATES V. OTTO H. FRANIC.

This cause coming on to be heard upon the transcript of the record
therein before the Board of Commissioners for the ascertainment and
settlement of land titles in California, and upon the pleadings and evi-
dence on Mle in this court, and it appearing to the court that said record
was duly filed, argument of counsel on the part of claimant and of the
United States having been heard, it is now finally adjudged and de-
creed that the decree of said Board confirming the claim of claimant
Otto I. Frank be and the same is hereby affirmed; and it is adjudged
and decreed that the claim of said Otto HI. Frank is a good and valid
claim, and the same is hereby confirmed.

Then follows a description of the land confirmed, which is the same
as that used in the decree of the Board.

Afterward, on June 12, 1858, when the appeal which had been taken
by the United States district attorney to the supreme court was dis-
missed, the following was entered:

"The Attorney General of the United States having given notice that
appeal will not be prosecuted in this case, and a stipulation to that
effect having been entered into by the United States attorney: on mo-
tion of the distict attorney it is ordered, adjudged and decreed that
claimant have leave to proceed under the decree of this court heretofore
rendered in his favor as under final decree."

It is thus made plain that the jurisdiction of the district court had
attached to the Napa grant; that the final decree, under which alone
survey could be made, and was made by Tracy, was the decree of the
United States district court, not the decree of the Board; and there-
fore, in the language of the supreme court in the Fossatt case (p. 450)7
': the power of the district court, under the acts of Congress, does not
terminate until the issue of patent, conformably to the decree."

There is nothing to be found in the act of 1860 inconsistent with the
jurisdiction above asserted. That act applied to surveys of private
land claims thereafter made, or to those theretofore made which at the
time of its passage were pending in court on contest. All surveys
thereafter made were to be published, and could be ordered into court
for revision, on the application of any party deemed by the court to
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have a proper interest in the matter. That tribunal, after full examina-
tion and hearing, was authorized to set aside, annul, amend, or affirm
the survey; and when the survey, whether original or amended, was
approved by the court, plat thereof was to be sent to the Commissioner
of the General Land Office, who was to issue patent thereon.

There is nothing in the record relating to the ordering of the Tracy
survey into court to show that such action was taken under the act of
1860, further than the statement of the district attorney in his applica-
tion that the survey had been published under the provisions of that
act. With this exception that act is not mentioned in the proceedings,
and consequently there is no record evidence to show, as is asserted,
that said survey was ordered into court under the supposition that the
act of 1860 authorized such action, rather than that it was brought into
court to be reformed under the provisions of the act of 1851, as construed
in the Fossatt case above quoted.

But it is immaterial whether or not the district attorney, or the court,
took action in accordance with an authority supposed to be, but which
was not, conferred by the act of 1860, if in point of fact the court (lid
have jrisdictioif of the survey, and its action was in accordance with
its powers. Of the jurisdiction and power of the court to review and
reform the survey, I think it has been shown there can be no doubt,
under the ruling in the Fossatt case.

After the survey of Frank's part of Napa had been returned into court
and was pending there, Congress passed the act of July 1, 1864 (13
Stat., 332), by which the act of 1860 was totally repealed and the juris-
diction of the authorities of the land office was reestablished in relation
to the surveys of private land claims in California, except as to causes
pending undisposed of in the United States courts. With regard to
the latter class in the second section was a proviso-

"That where proceedings for the correction or confirmation of a sur-
vey are pending, on the passage of this act, in one of said district courts,
it shall be lawful for such district court to proceed and complete its ex-
amination and determination of the matter, and its decree thereon shall
be subject to appeal to the circuit court," etc.

At the time of the passage of said act the survey of Frank's part of
Napa, which had been returned into court more than two years before
on an application to reform it, was yet upon the docket undisposed of.
Consequently in the language of the law " proceedings for the correc-
tion" of the same were then "pending," and the provisions of the new
act became at once applicable thereto; and the new jurisdiction thereby
conferred upon the court attached, even though it had no juris(liction
before that time.

There is no force in the contention that "pending" here means
"properly" pending. Such construction would be to import a word
into a statute, plain and unambiguous on its face, in order to change
its meaning. Hlad Congress enacted that all cases involving private
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land claims " ending" in the district court should be dismissed or
transferred to the circuit ourt, would it be contended that before such
dismissal or transfer the district court should investigate and determine
what cases were " properly" l)ending therein, dismiss or transfer only
such, while cases held to be improperly pending would, despite the act
of Congress, remain on the docket Secretary Kirkwood maintains
this view with great force in the Alisal case, referring to the ruling of
the supreme court in the case of United States v. HIalleck, (supra).

In the latter case, after confirmation by the Board, appeal was taken
to the district court and dismissed, with leave to proceed under the
decree of the Board as under final decree. Survey was made and ap-
proved in 1857 by the surveyor general and the Commissioner of the
General Land Office, but disapproved by the Secretary of the Interior,
and a new survey ordered. In November, 1859, the district court, con-
struing the Fossatt case, (supra,) decided shortly before, to confer such
power, on application, ordered the new survey to be returned into court
for revision. In 161 the court set aside said survey and ordered an-
other, but, on rehearing, approved the original survey. From this
action an appeal was taken to the supreme court.

This state of facts shows a case, where the final decree was that of the
Board, and not of the court, and therefore the latter tribunal had no
jurisdiction so to act when the survey was ordered into court, as was
held in the Sepulveda case. But the supreme court, in affirming the
action of the district court in the Halleck case, say, that inasmuch as
the new survey had been returned into court-

"4And proceedings upon the exceptions were pending on the passage
of the act of June 14, 1660, whatever question might be raised as to the
jurisdiction of the district court to supervise the survey previous to that
act, there can be none since its passage. That act applies not merely
to surveys subsequently made, but also to such surveys as bad been
previously made and approved by the surveyor general, and returned
into the district court upon objections to their correctness."

Surely there ought to be no further question as to the right of the
district court to order a new survey in the Napa grant, as it did by its
decree of January 11, 1869, the language in the act of 1860 and that in
the act of 1864 being the same, and both acts being in pari materia.

To this extent I concur in the views of Secretary irkwood in the
Alisal case, but dissent from his conclusion that the approval of the
ordered survey by the court was conclusive on the Land Department,
and patent should be issued in accordance with said approved survey.
Under the act of 1851, as onstrued by the Fossatt case, and under the
act of 1860, as construed by the Halleck case, where the jurisdiction of
the United States district court had attached, and there was power to
reform the survey of a private land claim, the control of that tribunal
over the cause continued, in the first instance, in the language of the
Fossatt case, Until the issue of a patent conformably to the decree; 7

and in the other instance, in the language of the act itself, the decree
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of the court approving a survey had "the same effect and validity in
law as if a patent for the land, so surveyed, had been issued by the
United States."

But the act oF 1864 changed this; and took away all jurisdiction over
surveys of private claims from the courts, as was said before. And
whilst authorizing the court, in pending cases, "to proceed and com-
plete its examination and determination of the matter" of the confirma-
tion or correction of surveys, by the third section expressly provided
that, when in such case a new survey is ordered, either by the district
court, or the circuit court, on appeal therefrom, " the subsequent survey
of the surveyor general shall be under the supervision of the Commis-
sioner of the General Land Office, and not of the district or circuit
court of the United States."

In the face of this plain and mandatory language of the statute, with-
drawing and emphatically prohibiting the exercise of such jurisdiction,
my predecessor, Secretary Kirkwood, held in the Alisal case that the
court had power to and did properly approve the new survey. I can
but think that when said decision was written this provision of the third
section was overlooked, or not duly considered.

Entertaining these views, I must decide that the United States dis-
trict court had authority to order into court the survey of Fran k's part
of the Rancho N .pa, independent of the act of 1860; that said cause
being therein pending" at the time of the passage of the act of 1864,
the new jurisdiction thereby conferred at once attached; and the court
had full power to revise the Tracy survey and order a new one, as it did.
But, when this was done, the power of the court was exhausted and its
further action in approving the Dewoody survey was simply without its
jurisdiction, and in violation of the clear mandate of the law. Like any
other act-coram non judice-done without authority, it has no binding
efficacy whatever, and the claimant or the officers of this Department
are no more bound by it than they would have been if the court had
ordered the land to be sold and the proceeds appropriated to the pay-
ment of the public debt. Cooper v. Reynolds (10 Wall., 315).

It is insisted in behalf of Frank that whatever might be the binding
efficacy of the action of the district court otherwise, it should not affect
him or his rights, because he was no party to the proceedings therein,
having had no notice of the same.

According to the views heretofore expressed, the district court never
lost the jurisdiction of this cause, which it acquired on appeal, when it
undoubtedly had jurisdiction both of the person and the subject matter.
The subsequent proceedings in relation to the survey were but a con-
tinnation of said case, for the purpose of making the survey conform to
the decree, as the court had a clear right to do, under the Fossatt de-
cision. The act of Congress is silent as to what notice, if any, is required
to be given when a survey is ordered into court, and there is nothing
in the record to throw any light on this point. Considering the nature
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of the case, this objection of Frank is not to the jurisdiction of the
court, but to the regularity of its proceedings; for these matters affect-
ing the surveys of private land claims are in the nature of proceedings
in rem, as was held in Henshaw v. Bissell, 18 Wall., 268. If only al-
leged irregularity, the jurisdiction of the court being complete, every
presumption is against it, the general rule being that in courts of record
all things are presumed to have been rightly done. See Miller v.
United States (11 Wall., 299). On this question the supreme court, in
that case, says:

"LIn courts of limited jurisdiction . . . . . there is a pre-
sumption agairst jurisdictioni but wl-en that appears they are entitled
to the same presumptions in favor of their action as other courts are.
The district and circuit courts are of limited jurisdiction, but they are
not inferior courts, and they are therefore entitled to the same presump-
tions in their favor. Those presumptions are that the court, having
jurisdiction, and having entered a judgment, did everything that was
necessary to warrant its entry of the judgment. Undoubtedly the con-
trary may be shown in a court of error, but the burden of showing it is
upon him who alleges error, the legal intendment is against him."

It is not necessary to pile up authorities to sustain a position so well
settled.

Therefore if Frank wants to show that he no had notice of and was no
party to the proceedings in the district court, whether its jurisdiction
attached before or only after the passage of the act of 1864, e must
make the fact properly apparent in some other way than the one
adopted, namely: the filing of an affidavit that he had no such notice.
Thompson v. Tomline (2 Peters, 165); Voorhees v. Bank of United
States (10 Peters, 173).

In the case under consideration, a transcript of the whole record of
the proceedings in court, in relation to the survey, is not filed, but only
detatched portions, containing the application of the district attorney
to have the survey ordered into court for correction; the order of the
court thereon ; serviceon surveyor-general; the order o the court direct-
ing amendment of survey, and its order approving the amended survey.
In none of these papers is there anything to show that Frank was
not notified or was not present. Indeed, in the decree ordering a new
survey there is language from which it would be pllainly inferable that
Frank was in court and heard through counsel. The decree says:
" This cause coming on this day to be heard was argued by counsel and
thereupon, and in consideration thereof, the attorneys for the inter-
venors an(l the district attorney being present, and no one objecting, it
is ordered," etc.

The inference here would seen to be that o argument o counsel,
other than those for the United States and the intervenors, who being
present and not objecting, the amendment was ordeied. Inasmniel as
there could be only Frank, the claimant, the United States and inter-
venors interested in such proceeding, the supposition would naturally
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be that the "counsel" spoken of was Frank's. If these inferences be
not correct, there is clearly nothing in the record to show that the pro-
ceedings were not regular, and therefore they must be presumed to have
been regular.

I therefore dismiss this objection, with the remark that it is singular
that Frank should have slept upon his rights under the approved Tracy
survey-alleged by him to be wrong-from January, 1860, until March,
1878, a period of eighteen years, without knowing or endeavoring to find
out the condition of his claim, and this too, notwithstanding public
notice of the approval of said survey was given by the surveyor general
in 1862.

In accordance with these views, the judgment of your office is modi-
fied, and a survey of Frank's claim, made i accordance with the decree
of the district court, will be approved and patent issued thereon. If,
on examination, the Dewoody survey is fbund to conform to said decree,
I see no reason why it may not be approved; otherwise another should
be made. So far as the Alisal case and others conflict with the views
herein expressed they are overruled.

It is stated in behalf of Frank that there are grantees from Vallejo
and Wohler, prior to the deed from the latter to Frank for the residue
of the Napa Rancho, whose claims, owing to various causes, have not
yet been located, and that it would be a hardship upon him to proceed
with a survey of his claim under such circumstances, and therefore he
asks for delay until such prior claims are properly located. I do not
well see, as at present advised, how this request can be complied with.
It would seem that the district court having jurisdiction to determine
the matter, and having ordered a survey of Frank's claims according
to certain metes and bounds, courses and distances, prescribed in its
decree, it becomes the duty of the Land Department to make survey
and issue patent thereon, leaving Frank and other parties to settle their
conflicting claims, if any, in the proper courts.

TIMBER CULTURE CONTEST-EVIDENCE.

NELSON V. PHELPS.

Under a charge of faiItre to comply with the law the third year of the entry, evidence
is not admissible as to improper preparation of the soil during the preceding
years.

Acting Secretary Muldrow to Commissioner Sparks, December 28, 1886.

I have considered the case of Swan Nelson v. William T. Phelps, in-
volving timber-culture entry made by the latter, September 11, 1880, for
the N. E. i of Sec. 19, T. 121, R. 64, Aberdeen land district, Dakota,
on appeal by the latter from your office decision of March 3, 1885, hold-
ing said entry for cancellation.
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Contest was initiated December 3, 1883, the affidavit charging-
That claimant Pelps wholly failed to plant, sow, or cultivate fiveacres of timber trees, seeds, or cuttings, during the third year of entry,

to wit, between September 11, 1882, and September 1, 1883, and wholly
failed to cause the same to be done p to the present time; and wholly
failed during the third year after the late of entry to cultivate the fiveacres broken the second year after said entry.

iearing was had March 6, 1884. At the very outset inquiry was made
as to the manner in which the first year's reaking was done, and
whether the land broken the first year was properly backset and cul-
tivated the second year. To this claimant at once objected, on the
ground that contestant's allegations in no way referred to the first or
second year's operations, and that he had not brought with him the per-
sons who had done the breaking the first year, or the cultivating the
second year, and who would have been witnesses in his behalf had he
been notified that his operations during those years were to b brought
into question. The local officers sustained the objection, but the exam-
ination relative to those two years (as well as the third) proceeded.

With regard to the first five acres broken: Tle testimony tends to
show that the tract was in judiciously selected, through lack of experi-
ence and foresight on the part either of the entryman or the person
who did the plowing for him; it was such low ground that in the spring
it was too wet, frcm receiving the drainage of the adjacent water-sheds,
andlater in the season it was too dry-positively "baked," as one witness
words it-so that the roots of young trees planted therein would be left
for weeks, if not months, without a particle of moisture.

The testimony adduced (under objection, as aforesaid,) tends toshow
that the breaking of this first five acres was poorly done-strips of various
width-s being left unturned or uncovered. Of course, on attempting,
the second year, to cultivate this breaking, no sod could be " backset"
where no sod had been turned the first year; and the testimony is very
contradictory as to whether indeed this first year's breaking was "back-
set" or cultivated in any manner the second year.

The planting of the first five acres the third year was entrusted, un-
der contract, to a company (R. W. Day & Co.), who had seven or eight
years' experience in planting throughout Iowa, Nebraska, and Kansas.
They were to receive a stated compensation for securing ten acres of
growing trees on the tact; and in case of failure they were, without ex-
tra charge to continue replanting until that result was attained. It was
for their own interests to (o the work faithfully and well, and the testi-
mony shows that they did so; that is, they planted more than the requi-
site number of trees, and took pains to plant them as well as was possible
in land a portion of which had not been properly broken two years be-
fore, and hence not properly backset a year before. The trees were culti-
vated, a short time after planting. One witness states that ninety per
cent of them leaved out and began to grow. Afterward there came on
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a severe andlong-continued drought, and a large proportion of them died.
It is in evidence that the attenpt to raise trees in this region that sea-
son was an almost universal failure.

The second five acres broken was also upon too low ground, and
upon advice of one of the witnesses-the manager of the gang that was
doing the planting-other five acres were brok. n elsewhere. This wit-
ness sass:

The ground was too wet in a wet season and too dry in a dry season
for any success in tree-growing; at the time the trees were planted, the
second five acres was so dry that you couldn't backset it with two
teams. . . We therefore broke another, a second five acres.

We had extra pay for that; we had orders to do so from the
owner of the claim, Mr. P helps, after stating the facts of the case to
him, which he evidently didn't know at the time.

Thereupon the claimant forwarded to your office an aplication for
a year's extension of time, in order that this last-ploughed tract might
be brought under cultivation and planted.

It would thus appear that an unwise selection of ground, an inade-
quate preparation of the ground during the first and second years, and
the long drought, are three factors which contributed (to how great an
extent respectively can not be decided) to the death of the trees on this
claim. In short, the facts shown at the hearing are summed up with
substantial correctness in the letter of the register and receiver to your
office, as follows:

It is clearly established that the requisite number of trees were
planted within the proper time, and that their failure to grow was due
to the fact that the land was not properly prepared or cultivated to
make it fit for tree-culture. To this defect the severe drought contrib-
uted. For the latter the claimant is not responsible-with the first he
is not charged. We find as facts that said claimant (lid not fail to plant
or cultivate five acres of timber, trees, seeds, or cuttings, on said tract
during the third year after entry.

For the reasons above given, the local officers dismissed the contest.
Your office, however, reversed the decision of the local officers, on the
ground that-

The allegation contained in the affidavit of contest of necessity re-
lates back to the proper preparation of the land for tree-culture during
the first and second years, as the planting cn not be properly or le-
gally done unless the law has been coml)lied with during those two
years.

I am clearly of the opinion that the local officers were correct in hold-
ing that the claimant could not be called upon to defend himself against
an accusation that had not been alleged, and which it could not be pre-
sumed he would come to trial prepared to meet. The government, how-
ever, being a party in interest, might very properly take notice of any
failure to comply with the requirements of the law which might be dis-
closed in the course of the proceedings; but in such case a new hearing
would be necessary, with notice to claimant of charges bearing upon
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the first and second year's operations. If this course were to be pur-
sued, however, it is safe to presume that the same evidence with refer-
ence to the poor plowiing of the first five acres would be offered that has
already been introduced; the only additional evidence likely to be of-
fered would be by the claimant in his own defense. In my opinion
such a hearing is not necessary in order to arrive at substantial justice
in this ease, without any violation of the ordinary rules of legal practice.
Taking the testimony against the defendant as it stands, it indicates
poor judgment on his part, coming into the Territory a stranger, in the
selection of ground fr the growth of timber, and the failure on the part
of the person hired by him to do the first year's breaking to perform
that work properly. Even holding him responsible for the imperfec-
tion of the work done by his employe, we find him thereafter using
every effort to remedy the evils resulting therefrom; so that not only is
no bad faith manifest, but good faith and an earnest attempt to fulfill
the requirements of the law is affirmatively shown. I therefore reverse
your office decision of March 3, 1885, holding said entry for cancella-
tion.

RAILROAD GRANT-INDEMNITY WITHDRAWAL.

GRAHAM V. SOUTHERN PAC. t. R. CO.

The appropriation o land for a public purpose that had been, prior thereto, with-
drawn as within the indemnity limits of a railroad grant, and its subsequent res-
toration to the pblic domain, works a revocation of the withdrawal and leaves
the land open to the first legal applicant.

Acting Secretary jlfuldrow to Coimissioner Sparks, December 31, 1886.

SIR: I have considered the case of Joseph R. Graham . the Southern
Pacific Railroad Company, as presented by the appeal of the company
from the decision of your office, dated April 28. 1885, rejecting its claim
for the W. of the NE. 1 and the E. of the NW. i of Sec. 23, T. 21 S.,
R.. 29 E., M. D. A., Visalia land district, California.

The record shows that said tracts are within the indemnity limits of
the grant to said company by act of Congress approved July 27, 1866
(14 Stat., 292). The withdrawal of the odd numbered sections within
said limits was ordered by your office letter, dated March 22, 1867, and
was received at the local land office May 21st same year.

It appears that on January 4, 1875, the land in controversy was (with
other tracts) withdrawn by the United States surveyor general, for the
Tule River Indian Reservation, and remained a part of said reservation
until August 3, 1878, when it was restored to the public domain by
executive order, due notice of which was given to the local land officers
on August 15, 1878.

It does not appear when the first township plat of survey was filed in
the local land office, but an amended lat of survey under said execu-
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tive order was filed in the local land office on September 4, 1878. Gra-
ham made homestead entrv of the land in question on November 29,
1878, and on December 3, 1883, made final proof. The local officers
found the proof sufficient, and recommended that it be accepted. Your,
office, on appeal by the company, sustained the recommendation of the
local land officers.

It is insisted by the company that said tracts have been continuously
withdrawn since May 27, 1867, and Graham could acquire no rights
while the withdrawal remained in force, and also that the company will
need all of the lands in the odd numbered sections within the indemnity
limits to satisfy the losses within the granted limits. But it must be
remembered that the lands in question are in the indemnity limits and
the company can acquire no right to the same, unless by selection. The
company has not selected the tracts in controversy.

The effect of the withdrawal for said Indian reservation and the sub-
sequent restoration to the public domaiu must be held to operate as a
revocation of the withdrawal for the benefit of said company, so far as
to allow the land to be selected by the first legal apl)licant. Graham
appears to be the frst legal applicant. His entry was allowed and he
has made valuable improvements upon the land to the amount of $ 1,000
or $1,200. His claim must be held superior to that of the company.

The decision appealed from is accordingly affirmed.

RAILROAD GRANT-RES JUDICA TA.

HOLMES v. NORTHERN PAC. R. R. Co.

By a decision that became final that portion of the claimant's entry which lay wvithin
the railroad liimits was canceled. On application for re-instatement it is held that
the matter is not yes judicata as the question now is solely between the government
and the eutrymau.

Land appropriated at the filing of the map of general route, but released from such
/ appropriation prior to definite location, is not held to await the same, but is open

to the first legal applicant.
the right to purchase under the act of June 1.5, 1880, existing at definite location

serves to except the tract covered thereby from the operation of the grant.

Acting Secretary Muldrow to Commissioner Sparks, January 4, 1887.

I have considered the case of Charles Holmes v. the Northern Pacific
Railroad Company, involving the S. 4 of SW. 4, Sec. 13, T. 2 S., . 5
E., Bozeman, Montana Territory, on appeal from your office decision of
October 23, 1883, refusing his application to amend his homestead entry,
No. 4, made January 2, 1875, for the N. of NW. of Sec. 24, same
township, so as to include the tract first described. It appears that his.
entry as originally made covered both of the tracts described, and that
final proof was made and final certificate, No. 142, issued thereon
October 9, 1877. When the case came tp to your office for its action,
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said entry was, so far as it covered land in the odd section, held for
cancellation "for conflict with the withdrawal for the grant to the
Northern Pacific Railroad Company, upon general route, the withdrawal
for which took effect February 21, 1872."

On appeal, the Department, January 29, 1881, affirmed the action of
your office. The entry was thereupon canceled, February 10, 81, as
to the eighty acres in the odd section and approved for patent as to the
remaining eighty, being in section 24.

Holmes now applies to amend his entry of the tract in section 24, so
as to embrace the S. of SW. Sec. 13, this being the tract covered by
his original entry, which was canceled as above stated.

In making this aplication he claims that the tract was excepted from.
the grant to the railroad company by the homestead entry of one Ilenry
Miller, made February 5, 1872, and covering this land, which entry was
canceled July 16, 1872. It will be observed that the withdrawal for the
railroad company, on account of which Holmes's entry was canceled,
was made while Miller's entry was intact on the record.

The decision appealed from in effect holds that if the question at issue
had been under consideration as an original one, the application could
under existing rulings have been allowed, but as Holmes's rights to the
tract in controversy ere fully considered, and were finally adjudicated
under the rulings in force at the date of the cancellation, the case can
not now be re-opened. In other words, the holding of your office decision
is that the case is resjudicata.

Upon an examination of the case as now presented, and a considera-
tion of the questions involved, I find the conditions somewhat diffi-rent
from what they were at the date of the adjudication in 1881, in fact so
changed as, in my judgment, to entitle the case, as presented, to con-
sideration and determination.

Though in the adjudication referred to, it was hbd that Holmes was
not entitled to the tract under his original homestead entry, because of
the adverse claim of the railroad company under its grant, it has since
become a well settled rule of law, as interpreted by this Department,
that, in such cases as this, where an entry existed at the date of filing
the map of general route, and of the withdrawal thereunder, which
entry was after such filing and before definite location of the road can-
celed, the land covered thereby becomes public land which is not to be
held to await the definite location of the road, but is open to the first
legal applicant. Talbert v. Northern Pacific Railroad Company (2 L.
D., 536). In the case of clrmes v. the Northern Pacific Railroad Con-
pany, as formerly adjudicated, the tract in question was at the date of
withdrawal for the benefit of the company on its iuap of general route
appropriated by the entry of Henry Miller, which was subsequently
canceled, and before the date of definite location was entered by Holmes.
Elis entry having been canceled and the case closed by the departmental
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decision of January, 1881, the case as then presented has become res
judicata as between Holmes and the railroad company.

This, however, does not change the fact that the title to the land be-
ing still in the government and sabject to its disposal, must be disposed
of according to law. It can not be held that by the former judgment,
now amitted to have been erroneous, the government is bound to pass

-title to the land to the coinpmny in disregard of the law. While Holmes
now comes here asking to be allowed to amend his entry so that it may
embrace, the tract in question, his application is, in effect, a petition for
the re instatement antd recognition of his claim under his entry as origi-
nally made, since the tract covered by his application to amend is the
same which was embraced in his original homestead entry, but which
was eliminated, not by any act of his, iut by the erroneous judgment
mentioned. He urges his claim because of his occupancy for years of
that tract and his valuable improvements thereon. This occupancy and
improvement could of course avail him nothing as against the rights of
another party having a superior claim, but as between him and the gov-
ernment it is not without veight.

In the case of Hastings and Dakota Railroad Company v. Whitnall,
decided by this Department November 19, 1885 (4 L. D., 249), it was
held that, although under a decision that became final, the claim of the
entrymnan was rejected and the land awarded to the railroad company,
it now apearing that the company has no valid claim to the land, thus
leaving the question between the government and the entryman, he
should be allowed to make a new entry for the land.

What is the present status of the railroad company as to the tract in
question Has it any valid claim thereto ? If it has, it must be by
virtue of the definite location of its line of road, and not by virtue of the
withdrawal on map of general route. For reasons already stated the
latter gave it no right or title to the land.

A new question is therefore presented for consideration-one not be-
fore the Department when the former case was decided. That question
is one as to the effect of the filing of map of definite location. Did it
operate to render the grant to the company effective as to this tract?
Said map of definite location, it appears, was filed in your office in July,
1882, about a year and a half after departmental decision was rendered
on which the plea of resjudicata is now urged.

The third section of the act o July 2, 1864, (13 Stat., 365,) granted
to said company all lands to which the United States had fall title, not
reserved, etc., " and fee from pre-em)tion or other claims, or rights, at
the time the line of said road is definitely fixed."

Holmes has continued to claim and to occupy the tract in controversy
and still claims and occupiesit,and heis now here askingthat hisorigi-
nal entry be so amended as to include it. He occupied and claimed
it at the date of the definite location of the line of the road. On the
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foregoing facts Holmes has the right of purchase under the act of June
15, 880 (21 Stat., 236), the second section of which provides-

"That persons who have heretofore under any of the homestead laws
entered lands properly subject to such entry, or persons to whom, the
right of those having so entered for homesteads, may have been at-
tempted to be transferred by bona fide instrument in writing, may en-
title themselves to said lands by paying the government price therefor

Provided, This shall in no wise interfere with the rights
or claims of others who may have subsequently entered such lands un-
der the homestead laws."

In the case of Northern Pacific Railroad Company v. Burt, decided by
this Department April 21, 1885 (3 L.D., 490), it was held that Mrs.
Burt, who was the widow of a homestead etryman whose entry, sub-
sisting at date of withdrawal on general route, had subsequently thereto
and prior to date of definite location been canceled, had the right, unu-
der the law quoted, to purchase, notwithstanding the cancellation and
the subsequent definite location of the road. In that case there was no
allegation of residence or occupancy by the widow or by any one for her
after the death of the entryiman, which occurred in July, 1875, and her
right to purchase was recognized ten years thereafter. In this there
have been continuous claim and occupancy, and the land has on it val-
uable and permanent improvements. There has been no homestead
entry of the tract by another; consequently the proviso in the law quoted
from the act of June 15, 1880, places no inhibition upon the right of
Holmes to purchase under said act.

Applying the rule enunciated in the Burt case to this, it is clear that
Holmes has the right of purchase, and that such right existed at the
date of definite location of the road in July, 1882. Therefore the tract
was not at the date of said definite location "free from pre-emption or
other claims, or rights," as required to be under the granting act in order
to make it available for the company.

Holmes claimed the land, and, under the Burt decision, he had a right
thereto, to wit, the right of purchase under the act of 1880. Such right
was under the terms of the granting act sufficient to except it from the
grant to the company.

This being true, the railroad company is eliminated. No other rights
have intervened. The question is now one solely between Holmes and.
the government, and in my judgment he is clearly entitled to such favor-
able action as will secure to him the benefits of his original entry and
of his improvements made thereunder. His entry as originally made
should therefore be re-instated, and as his final proof covered the entire
one hundred and sixty acres, patent should issue accordingly.

You will call upon him to surrender his patent, which it appears was
issued in August, 1881, for the eighty acres in the even section, in order
that one patent may issue for the entire one hundred and sixty acres,
embracing that already patented, together with the eighty acres in the
odd section, which he claims and which is a part of the tract covered by
his original entry.
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BECOGNITION OF ATTORNEYS-GENERAL REGULATIONS.

CIRCTULAR.*

WASHINGTON, D. C.: February 1, 1886.
The following statutes relate to the recognition of attorneys and

agents for claimants before this Department:
"That the Secretary of the Interior may prescribe rules and regula-

tions governing the recognition of agents, attorneys, or other persons
representing claimants before his Departmient, and may require of such
persons, agents, or attorneys, before being recognized as representatives
of claimants, that they shall show that they are of good moral character
and in good repute, possessed of the necessary qualifications to enable
them to render such claimants valuable service, and otherwise compe-
tent to advise and assist such claimants in the presentation of their
claims; and such Secretary may, after notice and opportunity for a
hearing, suspend or exclude from further practice before his Depart-
ment any such person, agent, or attorney shown to be incompetent,
disreputable, or who refuses to comply with the said rules and regula-
tions, or who shall with intent to defraud, in any manner deceive, mis-
lead, or threaten any claimant or prospective claimant, by word, circular,
letter, or by advertisement." (Act July 4, 1884, Stats., vol. 23, p. 101,
sec. 5.)

"Every officer of the United States, or person holding any-place of
trust or profit, or discharging any official function under, or in connec-
tion with, any Executive Department of the Government of the United
States, or under the Senate or House of Representatives of the United
States, who acts as an agent or attorney for prosecuting any claim
against the United States, or in any manner, or by any means, other-
wise than in discharge of his proper official duties, aids or assists in the
prosecution or support of any such claim, or receives any gratuity, or
any share of or interest in any claim from any claimant against the
United States, with intent to aid or assist, or in consideration of having
aided or assisted, in the prosecution of such claim, shall pay a fine of
not more than five thousafid dollars, or suffer imprisonment not more
than one year, or both." (Section 5498, Revised Statutes.)

" It shall not be lawful for any person appointed after the first day
of June, one thousand eight hundred and seventy-two, as an officer,
clerk, or employ6 in any of the Departments, to act as counsel, attorney,
or agent for prosecuting any claim against the United States, which
was pending in either of said Departments while he was such officer,

I Not published in 4 L. D. For departmental circular of September 18, 1884, see 3
L. D., 113. Official order of October 21, 1885, 4 L. D., 220. See also cases of Neil
Dumont, 4 id. 55; Luther Harrison, id. 179; and F. M. Heaton, 5 id., 340.

2278 DEC-22
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clerk, or employ6, nor in any manner, nor by any means, to aid in the
prosecution of any such claim, within two years next after he shall have
ceased to be such officer, clerk, or eploy6." (Section 19), Revised
Statutes.)

"4Any person prosecuting claims, either as attorney or on his own
account, before any of the Departments or Bureauis of the United States,
shall be required to take the oath of allegiance, anti to support the Con-
stitution of the United States as required of persons in the civil service."
(Section 3478, Revised Statutes.)

"The oath provided for in the preceding section may be taken before
any justice of the peace, notary public, or any person who is legally
authorized to administer an oath in the State or district where the same
may be administered." (Section 3479, Revised Statutes.)

The act of May 13, 1884 (Stats., v. 23, p. 22), provides that the oath
above required shall be that prescribed by section 1757, Revised Stat-
utes, which is as follows:

" I, , do solemnly swear (or affirm) that I will support and defend the
Constitution of the United States against all enemies, foreign and domestic; that I
will bear true faith and allegiance to the a ime; that I talie this obligation freely,
without any mental reservation or purpose of evasion; and that I will well and faith-
fully discharge the duties of the office on which I am about to enter. So help me God."r

REGULATIONS.

1. Under the authority conferred on the Secretary of the Interior by
the fifth section of the act of July 4, 1884, it is hereby prescribed that
an attorney at law who desires to represent claimants before the Depart-
ment or one of its Bureaus, shall file a certificate of the clerk of a
United States, State, or Territorial court, duly authenticated under the
seal of the court, that he is an attorney in good standing.

2. Any person (not an attorney at law) who desires to appear as agent
for claimants before the Department or one of its Bureaus must file a
certificatefrom a judge of a United States, State, or Territorial court,
duly authenticated under the seal of the court, that such person is of good
moral character and in good repute, possessed of the necessary qualifi-
cations to enable him to render claimants valuable service, and other-
wise competent to advise and assist them in the presentation of their
claims.

The Secretary may demand additional proof of qualifications, and
reserves the right to decline to recognize any attorney, agent, or other
person applying to represent claimants under this rule.

3. The oath of allegiance required by section 3478 of the United States
levised Statutes must also be filed.

In the case of a firm the names of the individuals composing the firm
must be given, and a certificate and oath as to each member of the firm
will be required.
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Unless specially called for, the certificate above referred to will not be
required of any attorney or agent heretofore recognized and now in good
standing before the Department.

4. An applicant for admission to practice under the above regulations
must address a letter to the Secretary of the Iterior, inclosing the cer-
tificate and oath above required, in which letter his full name and post-
office address must be given. He must state whether or not he has ever
been recognized as an attorney or agent before this Department or any
Bureau thereof, an(l if so, whether he has ever been suspended or dis-
barred from practice. He must also state whether hte holds any office under
the Government of the United States.

No person who has been an officer, clerk, or einploye of this Depart-
ment within two years prior to his application to appear in any case
pending herein shall be recognized or permitted to appear as an at-
torney or agent in any such case as shall have been pending in the De-
partment at or before the date he left the service: Provided, This rule
shall not apply to officers, clerks, or employes of the Patent Office, nor
to cases therein.

Whenever an attorney or agent is charged with improper practices
in connection with any matter before a Bureau of this Department, the
head of such Bureau shall investigate the charge, giving the attorney
or agent due notice, together with a statement of the charge against
him, and allow him an opportunity to be heard in the premises. When
the investigation shall have been concluded all the papers shall be for-
warded to the Department, with a statement of the facts and such
recommendation as to disbarment from practice as the head of the Bu-
reau may deem proper, for the consideration of the Secretary of the
Interior. During the investigation the attorney or agent will be recog-
nized as such, unless for special reasons the Secretary shall order his
suspension from practice.

If any attorney or agent in good standing before the Department
shall knowingly employ as sub-agent or correspondent a person who
has been prohibited from practice before the Department, it will be
sufficient reason for the disbarment of the former from practice.

Upon the disbarment of an attorney or agent notice thereof will be
given to the heads of Bureaus of this Department, and to the other Ex-
ecutive Departments; and thereafter, until otherwise ordered, such dis-
barred person will not be recognized as attorney or agent in any claim
or other matter before this Department or any Bureau thereof.

L. Q. C. LAMAR,
Secretary.
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ATTORNEYS-CIRCULAR OF JULY 31, 1885.

F. M. HEATON.

The requirement of the circular of July 31, 185, with respect to the appearance of
attorneys for alleged fraudulent entrymen is not applicable to attorneys appear-
iDg in the General Land Office or this Department.

The case of Win. E. McIntyre cited and distinguished.

Acting Secretary Muldrow to Commissioner Sparks, January 6, 1887.

On October 4, 1886, F. M. Heaton filed in this Department a letter,
inclosing your office letter addressed to him, dated August 23d last, in
which he is informed that " your appearance, dated December 15, 1885,
in the case of Bertinel V. Pierce, N. of SW. 1, NW. 1 of SE. and
SW. i of S. , Sec. 23, T. 11, R. 71, not having been made in accordance
with the circular of July 31, 1885, you are advised that you can not be
recognized as an attorney in the case (Wim. E. McIntyre, 4 L. D., 527)."7

Mr. Heaton alleges that "said circular was approved by Hon. G. A.
Jenks, then acting Secretary, with the distinct understanding that the
rules embraced therein applied only to the local land officers, and the
fact is so stated in Mr. Jeuls' handwriting on a copy of the circular now
on file in Division " P" in the General Land Office."

On October 13, 1886, the communication of Mr. Heaton was trans-
xmitted to your office, with a request that you return the same with your
report upon the allegations therein contained. On November 24th last,
your office returned said letter of Mr. Heaton and the circular, with the
indorsement of Mr. Jenks above referred to, together with a report con-
taining the views of your office upon the allegations contained in Mr.
Heaton's said letter.

That part of the circular of July 31, 1885, (4 L. D., 503), referred to
by Mr. Heaton, is as follows: "Attorneys appearing for alleged fraud-
iflent etrymen will be required to file written authority of the claimant
for such purpose." Said circular was approved by the Hon. G. A.
Jenks, then acting Secretary, and upon the copy of the same, forwarded
with said report, is the indorsemnent by Mr. Jenks that " this rule as to
attorneys does not apply to attorneys in the Department, but in the lo-
cal office." It therefore appears by the construction of the officer ap-
proving said circular that it was never intended to apply to the attor-
neys practicing before your office or this Department. The action of
your office, holding that said circular should apply to " attorneys
appearing for alleged fraudulent entrymen" practicing before your
office, is based upon the case of W. E. McIntyre (4 L. D., 527), decided
by me on May 18th last, and your office suggests that, in view of all
the circumstances, said indorsement of the Assistant Secretary should
not be considered official, and that the necessity of extending said rule
to attorneys practicing before your office " becomes more apparent as
experience broadens," and there are cited as evidence of the correctness
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of said conclusion certain transactions in the practice of attorneys be-
fore your office.

Rule of Practice No. 101 (4 L. D., 48), provides that " no person here-
after appearing as a party or attorney in any case shall be entitled to
a notice of the proceedings who does not at the time of his appearance
file in the office in which the case is pending a statement in writing,
giving his name and post-office address, and the name of the party whom
he represents." Rule 107 (ibid.) also provides that all attorneys, prac-
ticing before the General Land Office and Department of the Interior,
must first file the oath of office prescribed by section 3478 United States
Revised Statutes, and Rule 108 (4 L. D., 336), as amended, provides that
"In the examination of any case, whether contested or ex-parte, the
attorneys employed in said case, when in good standing in the Depart-
ment, for the preparation of arguments, will be allowed full opportunity
to consult the records of the case, the abstracts, field notes, and tract
books and the correspondence of the General Land Office, or of the De-
partment, not deemed privileged and confidential."

The case of McIntyre (supra) held that the Department had the right
under the act of Congress approved July 4, 1884 (23 Stat., 101), to pre-
scribe rules and regulations governing the recognition of attorneys rep,
resenting claimants, and the requirement that attorneys appearing for
alledged fraudulent entrymen must produce written evidence of their
authority to act for the claimant. Said decision also held that said cir-
cular was not retroactive and could not apply to attorneys who had en-
tered an appearance prior to its date. In said case it appeared that
counsel for the purchaser had entered his appearance in the local office
prior to the date of said circular, and it by no means follows from said
decision that said circular does, or was intended to apply to attorneys
practicing before your office.

It mnust be conceded that the general rule in the courts is that the
appearance of an attorney for a party is always deemed sufficient for
the opposite party and for the court, unless there are circumstances indi-
cating fraud or collusion.

In the case of Osborn v. United States Bank (9 Wheaton, 740), the
supreme court of the United States, speaking through Chief Justice
Marshall, said: "Natural persons may appear in court, either by them-
selves or their attorney. But no man has a right to appear as the at-
torney of another without the authority of that other. In ordinary
cases the authority must be produced, because there is in the nature of
things noprimafacie evidence that one man is in fact the attorney of
another. The case of an attorney at law, an attorney for the purpose
of representing another in court, and prosecuting or defending a suit
in his name, is somewhat different. The power must, indeed, exist, but
its production has not been considered indispensable. Certain gentle-
men, first licensed by the government, are admitted by order of court
to stand at the bar with a general capacity to represent all the suitors
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in the court. The appearance of any one of these gentlemen in a cause
has always been received as evi(lence of his authority, and no additional
evidence, so far as we are informed, has ever been required. This prac-
tice we believe has existed from the first establishment of our courts and
no departure from it has been made in those of any State or of the
Union."

In the case of Hill v. Mendenhall (21 Wall., 454), the same court,
Chief Justice Waite delivering the opinion of the court, said: " When
an attorney of a court of record appears in an action for one of the
parties, his authority in the absence of any proof to the contrary will
be presumed." To the same effect has been the ruling in the State
courts (see cases cited in U. S. Digest, Vol. 2, p. 340, See. 237).

On February 1, 1886,* this Department issued regulations prescribing
the qualifications required of attorneys or agents who desire to repre-
sent claimants before the Department, or one of its Bureaus. Said rega-
lations provide the manner of admission of attorneys at law and persons
not attorneys at law, requiring then to furnish satisfactory evidence
that they are of good moral character nd in good repute, and possess
the necessary qualifications to enable them to render claimants valuable
service and otherwise competent to advise and assist them in the pre-
sentation of their claims. Said regulations also provide that " unless
specially called for, the certificate above referred to will not be required
of any attorney or agent heretofore recognized and now in good stand-
ing before the Department."

It is not shown or asserted that Mr. Heaton was not recognized by
your office and is not now "1in good standing before this Department."
If it be true, as stated in your report, that in certain cases attorneys
have claimed to represent entrymen, "d where there is strong evidence
to the contrary," then it would seem eminently right that proper
proceedings shohlld be instituted to establish the correctness of said
charge, to the end that proper action may be had thereon.

The regulations above referred to provide that " whenever any attor-
ney or aent is charged with improper practices in connection with any
matter before a bureau of this Departlelt, the head of such bureau
shall investigate the charge, giving the attorney or agent due notice,
together with a statement of the charge against him and allow him an
opportunity to be heard in the remises . . . . . During the in-
vestigation, the attorney or agent will be recognized as such, unless for
special reasons the Secretary should order his suspension from prac-
tice." Aside from the presumption of honesty that attaches until the
contrary is shown, it would seem that a strict enforcement of the regu-
lation quoted would be sufficient to deter dishonest attorneys and agents
from appearing in the Department for etrymen or claimants without
authority.

For revised issue of this circular see page 337 of this volnnie.



DECISIONS RELATING TO THE PUBLIC LANDS. 343

Again, it appears that said circular was addressed to the local land

officers and special agents. It was not intended to modify the long es-
tablished practice before your office and this Department, as indicated
by the rules above cited. If, however, in aly particular case your office

has reason to believe that an attorney or agent appears without any

authority from the party whom he claims to represent, such attorney
or agent may be required to show his authority, and in case of failure
so to do, if the evidence warrants it, proceedings may be commenced in

accordance with the rules of practice and the regulations of the Depart-
ment. The attorney or agent entering his appearance in a case should

state for whom he appears, and tLe relation of his client to the case,

but there does not appear to be any good reason why all attorneys and
agents, "in good standing," practicing before your office and this De-
partment should be required to file the written authority of their clients,
before being recognized, in the absence of circumstances impeaching

their good faith.
It appearing that Mr. Heatoii stated the name of the party for whom

he appears, and the land involved, he should be recognized by your

office as the attorney of Mr. Pierce, unless there is some good reason to

the contrary not apparent in the record.

BILROAD GRANT-EXPENSE OF SURVEY-INDIAN TITLE.

WHITNEY V. NORTHERN PACIFIC R. R. CO.

the right of the company to land that was in a condition to pass at the date of

definite location is not impaired by the failure of the company to pay for the

survey.
The effect of snuh failure is only to raise a question between the government and the

company as to the delivery of title.
The sixteenth article of the treaty of April 29, 1968, with the Sionx, did not reserve

the lauds therein described as lying "north of the North Platte river and east

of the Big Horn mountains," but provided that such land should be regarded as

unceded Indian territory.
Underthesecond section of the grant to this company, its rights within such territory

took effect on the extinguishment of the Indian title.

Acting Secretary Muldrow to Commissioner Sparks, January 6, 1887.

With your letter of March 19, 1886, you transmit for my consideration

the application of Luther J. Whitney for re instatement of his pre-

emption entry of the E. A of NE. 4 of Sec. 33, T. 8 N., R. 47 E., Miles

City district, Montana Territory.
This tract is within the forty mile limits of the line of the Northern

Pacific Railroad, and also within the limits of the withdrawal ordered
April 21, 1872, upon a map of general route, filed February 21. 1872,

and within the limits of the map of definite location filed June 25, 188L1

The tract was listed by the company June 23, 1883.
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It appears from the records of the General Land Office that on Feb.
ruary 27, 1879, Whitney made pre-emption, filing No. 3584, Helena
series, for this tract, alleging settlement June 14, 1878, and on August
25, 1879. he submitted final proof and made pre-emption cash entry
number 705. May 26, 1880, your office examined this entry and held
the same for cancellation, on the ground that as the tract was vacant
at the date of the alleged withdrawal, the right of the company attached
at that time and the tract was not properly subject to Whitney's entry.

From this decision Whitney appealed, and at the same time filed a
motion for reconsideration of said decision and asked that he be allowed
to take testimony on the points made by the appeal. He also in said
application urged the further ground, that the tract was within the
military reservation of Fort Keogh. In passing upon said application
your office, by letter of August 4,1880, declined to reverse its decision
of May 26, and decided that the military reservation of Fort Keogh
was a temporary reservation, made after the lands had been withdrawn
for the benefit of the company, and further that this tract is not em-
braced in he reservation made by the President's order.

In deciding this case on appeal, both decisions were considered by
Secretary Kirkwood, and o March 28, 1881, he affirmed said decisions,
and thereupon Whitney's entry was canceled April 6,1881.

Luther J. Whitney now files his application, praying that the listing
and certifying of said tract to the Northern Pacific Railroad Company
may be set aside and canceled, and that lie may be restored to his former
status in reference thereto, alleging in support thereof the samne grounds
that were in issue and passed upon by the decision of my predecessor
of March 28, 1881, to wit: that notwithstanding the withdrawal of said
lands by order of April 21, 1872, for the benefit of said company, upon
filing their map of general route, yet the Secretary of the Interior erred
in holding that the said couipany had any claim of right or title to said
lands at the date of letitioner's settlement,. to wit, the 14th day of June,
1878, upon which declaratory statement was filed February 27, 1879,
and that the right to said land did not accrue to the comipany on filing
its map of definite location June 25, 1881, by reason of the prior filing
of petitioner.

He also alleges the further ground, that the Northern Pacific Rail-
road ompany was permitted to list said tract, among other lands, the
23d day of June, 1883, without having first paid the cost of surveying,
selecting and conveying the same.

No other grounds than those above mentioned were urged in the
application; but it is also claimed by counsel for Whitney that this
tract was from April 29, 1868. until February 28, 1877, included in part
of an Indian Reservation, as appears from Article XVI of the Sioux
treaty, concluded April 29, 1868 (; Stat., 635), and so remained in
reservation until the treaty with said Idians ratified by Congress Feb-
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ruary 28, 1877 (19 Stat., 254), which abrogated Article XVI of the
treaty of 1868.

Considering first the grounds stated in this application, and those
urged by counsel, that were not considered by my predecessor in his
decision of March 28, 1881, do they sustain the prayer of petitioner
for a reversal of said decision ?

The act of July 17, 1870 (16 Stat., 305), provides that lands granted.
to the Northern Pacific Railroad Company by the act of July 2, 1864,
shall not be conveyed to the company, or any party entitled thereto,
"until there shall first be paid into the Treasury of the United States.
the cost of surveying, selecting and conveying the same by the com-
pany or party in interest."

While it has been decided by the supreme court of the United States.
in the case of Northern Pacific R. R. Co. v. Trail County (115 U. S., 600),
that under this provision the Northern Pacific Railroad Company has,
acquired no equitable interest in the lands so granted, which is subject
to State or Territorial taxation, before such payment is made into the
treasury of the United States, it does not affect the right of the com-
pany to insist upon a conveyance to it of such lands as passed under
the grant at the date of filing of map of definite location upon paying
the cost of such survey. If the land was in a condition to pass to the
company under the grant at the date of filing of the map of definite
location, its rights were then fixed,and, although the government might
retain the legal title in its own hands to secure the payment ot those-
expenses, yet, as expressed by the court in the case cited, "1 The gov-
ernment is as to these costs in the condition of a trustee in a conveyance-
to secure payment of money."

Therefore the failure of the road to pay for the survey of this land
can not in any manner affect or control this case. If the land was in
a condition to pass to the road at the (late of definite location the
failure to pay for the survey could not impair that right. It is simply
a question between the government and the road as to the delivery of-
title.

You hold "that while the tract held by Whitney was not within the
technical boundaries of the Indian reservation, yet it was stipulated to
be unceded Indian territory and so remained until the ratification of the
treaty of 1877," which reserved it from the grant.

I can not agree with you in this view.
This tract is embraced within the lands formerly belonging to the

Crow tribe of Indians, the Indian title to which Was extinguished by a
treaty made with them May 7, 1868. By said treaty the land reserved
was bounded on the south by the southern boundary of the Tel ritory of
Montana, on the east by the 107th degree of longitude, and on the north
and west by the Yellowstone river, and said tribe of Indians then re-
linquished all title, claim or right in and to any portion of the territory
of the United States, except such as is embraced within the limits afore-
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said. Part of the territory thus relinquished is within the boundaries
,of the Yellowstone river on the north, the Powder river on the east, the
southern boundary of Montana on the south and the 107th degree of
longitude on the west, and embraces the land in question. All of these
several tricts of land are embraced within the limits of the Territory
of Montana. On the 29th of April, 1868, at the same place and by the
same Commissioner on the part of the United States, a treaty was con-
-eluded with the Sioux tribe of Indians, in which it was stipulated-

"That the following district of country, to wit, commencing on the
east bank of the Missouri river, where the 46th parallel of north latitude
crosses the same, thence along low water mark down said east bank to
-a point opposite, where the northern line of the State of Nebraska
-strikes the river, thence west across said river ad along the northern
line of Nebraska to the 104th degree of longitude west from Greenwich,
thence north on said meridian to a point where the 46tb parallel of
north latitude intercepts the same, thence due east along said parallel
to the place of beginning; and in addition thereto all existing reserva-
tions on the east bank of said river shall be and the same is hereby set
apart for the absolute and undisturbed use of the In(hians herein
named . . . and henceforth they will and do hereby relinquish all
elaim or right in and to any portion of the United States or Territories,
except such as is embraced within the limits aforesaid, and except as
hereinafter provided."

Article XI of said treaty stipulates-
" That they (the Indians) will relinquish all right to occupy perma-

nently the territory outside their reservation as herein defined, but yet
xreserve the right to hunt on any lands north of North Platte and on the
Republican Fork of Smoky Hill river, so long as the buffalo may range
thereon in such numbers as to justity the chase."

Article XVI then declares that-
" The United States hereby agrees and stipulates that the country

-north of the North Platte river and east of the Big Horn mountains
-shall be held and considered to be unceded Indian territory."

It is insisted upon by counsel that by this article, the country north
of the North Platte river and east of the Big Horn mountains, which
would include that Dart of the Territory of Montana in which this land
is embraced, was declared to be unceded Indian territory, and so re-
mained until the ratification of the treaty of 1877, which abrogated said
16th article of the Sioux treaty of 1868.

Considering the effect and purpose of said Article XVI in the most
favorable light contended for by counsel for Whitney, it could not be
,construed to mean that the land therein embraced was intended for a
reservation, but simply that the Indhian title was not extinguished until
the treaty of 1877. Therefore, as by the second section of the act grant-
ing lands to aid in the construction of the Northern Pacific Railroad, it
was provided that the United States shall extinguish as rapidly as may
be consistent with public policy and the welfare of the said Indians,
the indian title to all lands falling under the operation of this act, and
-acquired in the donation to the road, the right of the road to this land
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under the grant attached when the Indian title was ex:inguished,
whether it was by the treaty with the Crows of 1868, or the treaty with

the Sioux of 1877 by which Article XVI of their treaty of 1868 was
abrogated.

I do not think however that there can be any question as to when
the Indian title to this country was extinguished. From an examina-
tion of the treaty, it is clear that all of the lands occupied or claimed
by the Crow tribe of Indians within the Territory of Montana, except
the reservation therein defined, was by their treaty of 1868 ceded to
the United States; and it is equally clear that by the treaty of 1868
with the Sioux Indians all lands occupied and claimed by those In-
dians, except the reservation therein defined, were also ceded to the
United States. " The modification of the general cession of territory
in Article II made by Article Xi is simply a reserved right of the In-
dians to hunt on any lands north of the North Platte river, which in-
cludes the country between the 10th meridian on the east and the
summit of the Big Horn mountains on the west and the North Platte
river on the south, and the country occupied by the Crows on the north;
and also the right to hunt in southern Nebraska and northern Kansas
on the Republican Fork of Smoky Hill river. Article XVI refers ex-
elusively to the territory above described between the 104th meridian
and the summit of the Big Horn mountains." Clark et al. v. Bates et
ol., (I Dak. Rep., 56).

But the modification of the cession of territory, as contained in the
16th article of the treaty and claimed by the Sioux, and the tract in-
tended to be embraced therein terminates with the southern boundary
of Montana. See Maps (General Land Office), 1876.

It will be observed that the country declared to be unceded Indian
territory by the 1ith article of the treaty of 1868 is not limited by a
northern or eastern boundary. If from this fact it is claimed that it
therefore embraced the country ceded by the Crows in the Territory of
Montana, it might with as much propriety be claimed that it extended
to the British possessions on the north and Lake Michigan on the east.

At the date of Whitney's settlement and filing the tract in question
had been withdrawn for the benefit of the Northern Pacific Railroad,
and under the decision of the supreme court in the case of Charles W.
Buttz, Exr., v. The Northern Pacific R. I. Co. (119 U. S., 55), Whitney
could acquire no rights against the company by such settlement and
filing. Besides it appears from an inspection of the record, that no
new facts are now alleged or other grounds urged (except those dis-
posed of in this decision) that were not embraced in the former case for

this same tract of land, and between the same parties, decided adversely
to Whitney by my predecessor in his decision of March 28, 1881. The
ground of his claim to this tract was that the company's right did not
accrue until the filing of their map of definite location, and that is the
same ground urged now.
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The question therefore between Whitney and the company has been
fully adjudicated, and since said decision the company have filed their
map of definite location, to wit, on June 25, 1881, and on June 23, 1883,
the land was listed and certified to the company for patent.

For the reasons herein stated, the application of Luther J. Whitney
for re-instatement of his pre-emption entry to the tract of land in dis-
pute should be refused.

HOMESTEAD-FINAL PROOF.

FRANCES M. CULL.

Final proof must be submitted on the day fixed in the notice.
The testimony of a witness not named in the notice would not of itself invalidate the

final proof.

Acting Secretary Muldrow to Commissioner Sparks, January 8, 1887.

I have considered the case of Frances M. Cull, arising on her appeal
from your office decision of October 7, 1885, rejecting her final home-
stead proof upon the SE. of See. 17, T. 105, R. 64, Mitchell district,
Dakota.

The rejection of said final proof is based on three grounds:
I. Claimant advertised to make final proof December 22, 1884, but

proof was not made until next day.
It is a matter of importance that final proof should be taken on the

day originally set, in order that adverse claimants and other parties
desiring to assert their own claims or to object to the entryman's proof
may be afforded an opportunity to do so. Relative to final proof taken
at any other (late than that fixed in the published notice, your office
circular of March 9, 1885, says (3 L. D., 485):

Such proofs ought not to be accepted by the local officers unless ac-
companied by most certain evidence of the impossibility of appearance
at the time fixed, and the reasons therefor, and then only for the pur-
pose of submission for the consideration of this office. A special re-
port should in such cases be made by the register and receiver, and
if proof was advertised to be made before some other officer than the
register and receiver, a corroborating affidavit from such officer should
be required. This certificate should state whether any person appeared
to protest against the proof on the day advertised, and whether any
notice, and what notice, of postponement was given.

Mrs. Cull alleges that the reason why she did not appear on the day
advertised was because the weather was so severe that her witnesses
would not then appear. But there is no report on the subject from the
register and receiver, and no corroborating affidavit from the clerk of
the district court of Aurora county, before whom the proof was made.

2. The proof was rejected, "the claimant having furnished the testi-
mony of a witness not advertised in the publication of notice."
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If there had been two witnesses whose names had been advertised,
the testimony of another witness not advertised wold have been simply
surplusage and would not have invalidated the final proof. In this
ease only one of the witnesses advertised appeared.

3. Another ground assigned by your office for the rejection of the
proof is, the insufficiency of residence and cultivation.

Mrs. (ull claims the benefit of three years' army service by her hus-
band. She first went upon the land December 11, 1882 (when she
claims to have established her residence), and remained till December
13 (two days). She then left, and remained away until April 5, 1883.
November 30, 1883, she again left, and remained away until some time
in March, 1884. She remained on the tract from that date until Octo-
ber 30, when she again left, remaining absent until the day of making
final proof-two years, to a day, from the date of entry. When entry
is made at the earliest possible time, it invites special scrutiny into the
good faith of the entryman. In this case I do not think good faith is
shown. I affirm your office decision rejecting claimant's final proof,
and requiring new proof be made, in accordance with the regulations
of your office, showing compliance with the law until date of making
such proof.

TIMBER CULTURE ENTRY-AMENDMEYT,

WAss v. MILWARD.

Pending decision on an application to amend an entry the claimant should comply
with the law.

Acting Secretary Muldrow to Commissioner Sparks, January 8, 1887.

I have considered the case of Albert W. Wass v. John Milward, in-
volving timber-culture entry made by the latter for the SW. i of Sec.
10, T. 103, R. 59, (Springfield series,) Mitchell district, Dakota.

Milward's entry of said SW. { was made March 6, 1879. In August
of the sanme year he applied to amend to the NE. J of the same section,
as the SW. i proved on survey to have a heavy ravine upon it, which
before survey, when applicant examined and selected the tract, was not
supposed to be thereon. Said application to amend was denied by your
office letter of October 26, 1880; but Milward alleges that he was not
-at least, not then-notified thereof; and there is nothing upon the
record to show that he was.

February 13, 1882, Wass brought contest against the entry; which
contest was afterwards dismissed because of not being accompanied
with application to enter the tract.

January 29, 1883, Wass filed a new contest, accompanied with an ap -

plication to enter the tract. April 2, 1883, was the day fixed for a hear-
ing, at which time both parties appeared. The attorney for claimant
moved to dismiss the contest, for the reason that the affidavits were
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sworn to outside the Territory of Dakota-having been made before a
notary public in and for Green county, Iowa. This motionuwas granted.
Claimant appealed to your office, which affirmed the decision of the lo-
cal officers, June 28, 1883.

Prior to this, however-to-wit, April 2, 1883-Wass had made a new
contest affidavit, which he filed in the local office April 30, same year.
Hearing in this case was set for July 10, but on that day was postponed
until July 30, 1883, when both parties appeared. At that timecounsel
for claim antnmoved to dismiss the contest upon several technical grounds,
the first being that " at the time the case then on trial was brought, a
prior one was pending on appeal before your office, between the same
parties, involving the same entry, upon the same charges." The local
office overruled this objection; but your office holds that it was well
taken, as " a second contest can not be instituted until the prior one is
disposed of, and it makes no difference whether the second one is
brought by the former contestant or a third party. Wheelan v. Taylor,
2 L. D., 295."

The doctrine above enunciated was that which obtained when your
office decision now under review was written; but it has since been con-
siderably modified (see Durkee v. Teets (4 L. D., 99); Woodward v. Per-
cival (ib., 234); Gilbert v. Spearing (ib., 463); Melcher v. Clark (ib.,
504); Brown v. Zeake (ib., 529); Churchill v. Seeley (ib., 589); Gal-
lagher v. Tarbox (5 L. D., 231). It is to be noticed, moreover, that
Wass's third contest was not upon exactly the same charge as his sec-
ond, inasmuch as failure to plant and cultivate is alleged until date of
initiation of the third contest, which is a considerably longer period than
that covered by the allegation i the case of the second contest.

Wass's initiation of a third contest is to be considered as a waiver of
his appeal from the decision of the register and receiver in the case of
his second contest.

I concur with your office in holding that none of the other technical
irregularities alleged as error are sufficiently serious to necessitate a
dismissal of the (third) contest. The case can therefore properly be
considered on its merits.

The testimony taken at the hearing shows that nothing whatever in
the way of breaking, planting,, or cultivation, was done upon the claim
from the date of entry (March 6,1879, supra), until April 26, 1883.
Claimant's excuse for this negligence is, that he was all this time wait.
ing for information from your office relative to its action upon his appli-
cation to amend his entry (supra). He never received any notification
from your office or the local office directly; but learned, through a letter
from your office to Hon. Thomas Updegraff, and by him forwarded to
claimant, that his application to amend had been denied more than two
years before.

Claimant alleges that he was informed by Mr. Barber, the receiver-
who was yet receiver at the time of the hearing-that " he would not
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be required to do any breaking until his application to amend was de-
cided." If this be true, the receiver misinformed him; for local officers.
have no authority to authorize the violation of the laws of the United
States; nor can sch violation be excused on the score of misinforma-
tion by them. Pending the decision of your office on an application to,
amend, the claimant should comply with the law. To hold differently
would enable a party who desired to violate or evade the provisions of the
statute to apply, under any pretext, to amend, and then postpone break-
ing, planting or cultivation until such time as your office should reach
and act upon the application, and notify him of the result.

For the reasons herein given, I reverse the decision of your office,
and direct that Milward's entry be canceled.

PRE-EMPTION-RESIDENCE; EVIDENCE.

KNox v. BASSETT.

Cultivation and improvement cannot be accepted as the equivalent of residence.
Evidence is not admissible as to acts performed on the land after the initiation of the

contest.

Acting Secretary Muldrow to Commissioner Sparks, January 11, 1887.

I herewith transmit the papers accompanying a motion by the defend-
ant in the case of Knox v. Bassett, involving pre-emption cash entry
No. 3707, Hiuron. Dakota, for a review of departmental decision of

August 17th last adverse to him.
Said motion and the argument in support of it I have carefully con-

sidered, and I fail to find any good reason for granting It. The assign-
ments of error are three, which on examination are reduced to one, to
wit, error in holding that the claimant did not establish a residence on
the land. Said finding is a conclusion of fact, upon the contradictory
evidence produced at the hearing, and was made in conformity to a well-
known ruling in relation to the intention of the claimant in going
upon the land, which appears in several cases cited in the decision.

The motion before me alleges generally that the decision is " contrary
to law," but it fails to point out any statute or ruling which was over-
looked. In fact, it quotes from the case of Grimshaw v. Taylor (4 L.
D., 330) the ruling above mentioned, as properly governing the case.
There is therefore no error of law to be considered. Nor is there al-
leged the omission of any controlling fact, which would amount to an
error of fact. The motion, then, rests wholly on the allegation that
said finding is "contrary to the evidence." But there is no rule of
practice better settled than that enforced in the late case of Long v.
Knotts (5 L. D., 150), to wit, that a review will not be granted on the
allegation that a decision is against the evidence when the evidence is
contradictory.
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Accompanying this motion is an affidavit by Bassett alleging that
"since the hearing" he has done certain things on the claim, to wit,
breaking and planting an additional quantity of land; and he asks
that said allegations be accepted "as supplemental to the proof" in
this case, and "as further evidence of his good faith." This request
-cannot be granted; for, in the first place, proof of cultivation is in no
sense evidence of residence; in the second place, an ex-parte affidavit
cannot be admitted to an equality with the testimony of witnesses sub-

jected to cross-examination; and, thirdly, acts done on the land after
initiation of contest are incompetent as evidence in the case (Donly v.
Spring, 4 L. D., 542). It is manifest that a contest raises an issue as
to the contestee's past compliance with the law in good faith; and to
admit as evidence his future acts on the land would be incongruous
and absurd. Furthermore, it would invite the contestee to manufacture
evidence in his own favor, to the great prejudice of an impartial judg-
ment on the actual issue. In the case at bar, the consideration of these
allegations in a motion for review would be an equally wide departure
from correct principle; because they cover facts arising after the termi-
nation of the trial, when both parties had had their day in court and
had rested their cases, and when, by the settled rules of law and of
Land Department practice (Rule 72), the rights of the respective con-
testants to the land are to be determined from the evidence submitted.

For the foregoing reasons the motion for review must be denied.

RAILROAD GRANT-STATE SELECTION.

WINONA & ST. PETER R. R. Co.

The informal notation of the words "set aside," opposite the description of a tract of
land in an approved list of indemnity school selections, will not be treated as a
rejection or cancellation of said selection.

Acting Secretary Muldrow to Commissioner Sparks, January 12, 1887.

On April 22, 1885, E. Peter Bertrand made application to be allowed
to enter, under the timber culture laws, the NE. of Sec. 33, T. 109 N.,
R. 32 W., Tracy land district, Minnesota. His application was rejected,
because said tract had been " selected and approved to the State of
Minnesota as indemnity school land;" and also because the tract was
within the six miles granted limits of the Winona and St. Peter Railroad
Company, under act of March 3, 1857 (11 Stat., 195).

From this rejection Bertrand appealed, and on June 15, 1885, you
approved the action of the local officers.

You state that the tract in question was " selected by the State May
14, 1863, in lieu of school lands lost in T. 108 N.. . 24 W., and the se-
lection is still intact upon the official records unadjusted."
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The map of definite location of the line of the railroad opposite to said
tract was filed August 3, 1864, at which time its rights attached, and
the land was selected by the company May 23, 1872; and this selection
also remains upon the records intact.

In view of this state of facts, in your said decision of June 15, 1885,
it is held that "The school selection above mentioned subsisting at the
date of the attachment of the railroad rights excepted the land em-
braced from the grant, and it is a bar to any other selection, filing or
entry." And thereupon you held for cancellation the railroad selection
and approved the action of the local officers in rejecting the application
of Bertrand.

From this action the company alone appealed, and it is insisted in its
behalf that there was error in holding that said State selection was sub-
sisting at the date of the attachment of the company's rights.

It is conceded that the State did make selection of the tract as stated
on May 14, 1863, but it is asserted that on July 21, 1863, when the Sec-
retary of the Interior approved the list containing said selection, he
"set aside"-that is, rejected-the selection of said NE. .

An examination of the records in your office shows that opposite to
the said NE. 4, on the list approved by the Secretary, are written the
words "set aside." By whoi this notation was made, or for what pur-
pose, is not apparent. No formal decision has ever been made canceling
said selection, nor any action taken to notify the State that the same
was "set aside; " and no other lands have been awarded to it in lien of
the tract thus selected. To claim that a selection of proper lands, for-
mally and regularly made, the approval of which has thus informally
been suspended, or " set aside," without known cause or proper notice
given, is a rejection and cancellation of the same to the conclusion of the
State's right thereto, is a contention not based either upon justice or
technical law, and will not be further considered.

I therefore concur with you that said State selection, pending at the
date of attachment of the railroad grant, excepted the tract in question
from the operation of said grant, and I affirm your decision in said case.

HOMESTEAD-SOLDIERS' DECLARA TOR Y STA TEMENT.

SNYDER V. ELLISON.

To secure the right initiated by a soldier's declaratory statement, entry, settlement
and improvement must follow the filing within six months.

Acting Secretary Aluldrow to Commissioner Sparks, January 12, 1887.

I have considered the case of John H. Snyder v. Robert E. Ellison,
involving the NE. 4 of Sec. 19, T. 110 N., It. 59 W., Huron, Dakota, on
appeal by Ellison from your office decision of December 11, 1884.

On May 17, 1881, Ellison filed pre-emption declaratory statement on
the SE. 4 of the said section and town, claiming settlement four days

2278 DEC-23
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prior. On September 4, 1882, be also filed soldier's declaratory state-
meut for the tract in controversy. Afterwards on December 14, 1882,
he made final proof and cash entry on his pre-emption claim. On Jan-
uary 15,1883, Snyder made homestead entry of the tract in controversy,
and subsequently on February 28, 1883, Ellison also made homestead
entry on same tract.

There seems to be some question as to how the hearing in the present
controversy was brought about. The register and receiver, in their de-
cision, state that it was "in the matter of the protest of John H. Snyder
against the final proof" of Ellison. The correctness of this statement
the attorney for Ellison denies and asserts that " said hearing was the
result of an affidavit filed by Snyder, but which affidavit did not set
out grounds sufficient to warrant a hearing." Whilst making this state-
ment the attorney waives any supposed irregularities in this respect,
and submits the case upon the law and facts, as though contest or pro-
test had been regularly made. Neither the said final proof or affidavit
alluded to is to be found in the record. But on this waiver of errors
the case will be considered as though regularly brought to trial.

The hearing was had before the local officers at Huron on July 29,
1883, at which both parties were present in person and by attorneys.
After considering the testimony then submitted, the register and re-
ceiver recommended the cancellation of the homestead entry of Ellison,
which action was approved by your office.

The decision of the register and receiver and of your office both hold
that the soldier's declaratory statement of Ellison filed whilst he held
and was residing upon another tract of land, under a pre-emption claim,
on which he had not then made, but did afterwards make, final proof,
was illegal in its inception, and the homestead entry based thereon
must fall, in view of the intervening homestead entry of Snyder.

It is insisted by Ellison, in reply to this, that conceding his disability
to hold the premises in controversy by his soldier's declaratory state-
ment whilst living on another tract of land under a pre-emption claim,
yet when on December 4, 1882, he made final proof on the latter and
received final certificate therefor, his said disability was removed, and
with it all bar to the consummation of a homestead entry based on his
said soldier's declaratory statement-no intervening right having, at that
time, attached to said tract. To sustain this position. Mann v. Huk (3
IL. D., 452) and Martinson v. Rhude (500, ib.) and cases therein referred
to, are cited.

Had Ellison commenced his " settlement and improvement " upon the
tract in controversy before the filing of the intervening claim of Snyder,
then his case would have come within the rulings of the cases quoted,
and the illegality in his filing, which is conceded by his counsel to have
existed, would have been cured. Bt he did not do this. For, though
be made homestead entry within six months after the date of his filing,
he did not "commence his settlement and improvement" until after
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the expiration of more than six months from said date. Consequently
it is unnecessary at this time to determine whether it was incompetent
for hiin to file a soldier's declaratory statement whilst holding another
tract nder a pre-emption declaratory statement; and whether, if such
incompetency existed, it was removed. upon making final proof and
cash entry on said pre-emption claim; and his right under said soldier's
declaratory statement thereafter was as good and complete as though
said incompetency had never existed.

It is true that in regard to this question of settlement Ellison claims
that he was prevented from making it sooner, because he could not get
lumber to build with in the neighborhood; that when this fact was
ascertained, he purchased a shanty near by but was unable to haul it
across an intervening creek, because of the ice and high water, until
March 17, 1883, and establishedl his residence therein two days later.

A careful examination and consideration of the testimony fails to
bear out these statements. The effort to obtain lumber consisted of in-
quiring-in the latter part of February-for a particular kind of only
one firm of dealers, though others were equally accessible. His own
witnesses prove that, whilst the creek, spoken of, was at times impas-
sable for teams during February and March, at other times it was easily
passable. There is also testimony to show that on another trial of
some kind before a justice of the peace, Ellison whilst on oath stated
that he commenced his residence on this tract on April 9, not March.
Whilst admitting he so swore, he says that he was mistaken at that
time. But it is observed that whilst he says he commenced his resi-
dence upon the tract on March 19, 1883, not one of his three witnesses
or either of Snyder's saw him on the land before some time in June,
1883. Indeed, the testimony satisfies me that from the time he made
final proof on December 4, 1882, up to within a short time before con-
test if he had any home it was at the house of William N. Rogers, one
of his witnesses. Indeed, he says himself that he had no fixed home;
that he was engaged in an itinerant business, with advertised engage-
ments in different localities away from the land, six days out of the
week; and that his time was equally divided between the towns of
Huron and avour-occasionally stopping with Rogers. When asked
to state how much time he lived on the land, his reply was: "I have
never kept track of the number of nights. I have been there as much
as I could get there. My business has been away" (p. 51, Rec.). The
improvements claimed are the shanty, thirteen by fourteen, and an
addition ten by ten for a stable, and five acres of breaking. All the tes
timony on his side as to residence and improvement is of the most meagre
and unsatisfactory character; and on the whole evidence I am satisfied
that Ellison never established residence upon said tract prior to the
beginning of the present controversy. On the other hand, the testi-
mony of Snyder shows that on the opening of the spring he made settle-
ment and commenced improvement upon the tract, breaking and culti
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vating between forty and fifty acres of land, built a good comfortable
board house, with shingle roof, cellar, well and pump, all worth about
$800, and took up his actual residence, v ith his family, in the house on
July 10, 1883, antI has been there since.

I therefore affirm your judgment, and direct the cancellation of the
homestead entry of Ellison.

RAILROAD G 1?A NT-DEFIITE LOCATIOiM.

MATTSON i-. ST. PAUL M. &. M. RY. CO.

Precedence, as against a railroad grant, is accorded a ioinestead entry made on the
day when the map of definite location was filed.

Acting Secretary Jlluidrow to Commissioner Sparks, January 13, 1887.

The land involved in this case is the NE, i of NE. I and Lots 2, 3
and 7, See. 17, T. 132 N., R. 46 W., Fergns Falls, Minnesota, and is
claimed by the St. Paul, Minneapolis and Manitoba Railway Company,
under the grant to the State of Minnesota by the act of Congress ap-
proved March 3,1857 (11 Stat., 195), because within the primary limits
of its road.

The map of definite location of the road past this land was filed in
the Land Office and accepted by the Secretary of the Interior May 10,
1869, and on the same day the tracts here in question were entered
under the homestead law by one Edwin A. Knapp, per homestead entry
No. 137, which was canceled June 11, 1877.

June 4. 1884, Edwin Mattson applied to file declaratory statement
for these tracts, alleging settlement May 7, preceding. This applica-
tion was rejected by the local office, for the reason that Lots 2, 3 and
7 were claimed by the State under the swamp land grant. From this
rejection Mattson dly appealed, and the swamp claim of the State
having been finally rejected April 2, 1885, y5ou on the 10th of June,
1885, reversed the action of the local office and allowed the application
of Mattson, subject to appeal by the railway company. The company
has appealed, and the case is now here for consideration.

It is insisted by the company that its map of definite location was
filed in November, 1857, long before the lands in this township were
surveyed, and that its right to the odd sections within its primary lim-
its attached on November 9th of that year. To this it is simply neces-
sary to reply that the map here spoken of was not accepted by the land
.department as a map of definite location farther west than the west
line of Range 38-that being as far west as the public surveys extended.
In fact, that map has not been considered by the company as its map
of definite location, as the records of your office abundantly testify.

-The rulings of the Department at that time was that the line of road
was not definitely fixed within the meaning of the statute, so far as it
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passed over unsurveyed land. 1 Lester, 538. This being the ruling
of the Department wheni said. map was filed, an(d the company having

acted upon that ruling and afterwards filed another map of definite
location, should now be held to abide by its own action.

You rejected the claim of the company, because on the day its map
of definite location was filed, the tracts were entered by Knapp under
the homestead law. In this I think you were correct. Such ruling is
in harmony with that in the case of Bjorn C. Gjuve (1 L. D., 353),
wherein it was held that where a pre-emptor settled on railroad land
on the same lay that the railroad right attached. the land should be
awarded to the settler. See also Northern Pacific R. R. Co. v. Parker
& Hopkins (2 i., 569). The land having been excepted from the rail-
road grant by the said entry of Knapp is now puiblic land, and Matt-
son's application should be received for such of the tracts as are found
to be in contiguous form.

Your decision is therefore affirmed.

PRIVATE CLAIM-INDEMNITY SCRIP.

LESSEPS AND LEPRETPE.*

Action as to the issue of indemnity scrip under the act of June 2, 1858, will not be
taken except upon the application of one showing an interest therein.

Acting Secretary ]Jfuldroto to Commissioner Sparks, January 13, 1887.

In the report of the register and receiver at New Orleans, Louisiana,
dated September 5, 1833, the private land. claim of Alexander Lesseps,
Charles Lesseps and J. B. Lepretre, No. 2, Class B, was recommended
for confirmation. American State Papers, Gales & Seatons Ed., Vol.
6, Public Lands, p. 673.

Pursuant to this recommen(lation, Congress confirmed the claim by

act approved March 3, 1835 (4 Stat., 779).

On the 12th of May, 1883, one E. R. Mason, claiming to represent

the heirs of said confirtnees, made application to the surveyor-general
of Louisiana for a survey and location of the land in place, and if that
could not be done, lie then requested that indemnity scrip should issue
under the act of June 2, 1858 (11 Stat., 294). The surveyor-general
held that with the data at hand it would be impossible to locate the
claim in place, and also held that scrip should not issue, because the

rule in the "Bertrand" case (General Land Office Report for 1879, p.
215) had not been complied with. The decision of the surveyor-general

was affirmed by you on appeal April 30, 1885, from which affirmance
an appeal is now here for consideration.

There has been nothing filed in your office or here showing who are

the legal representatives of the confirmees. There has been filed simply

See 4 L. D., 44.3.
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a copy of a power of attorney, given by August Lesseps to Mr. Mason,
authorizing and empoweri g him to prosecute the claim before the land
department, but there is nothing in the record showing that said August
Lesseps is in any way related to the original confirmees, or has any in-
terest in the claim under consideration. For his reason, I decline at
present to pass upon and consider the merits of this claim; for until it
be shown that some one has an interest in it, there is no case before the
land department.

When an application shall be made by some one showing himself to
be the legal representative of the confirmees or any one of them, and
thus entitled to be heard in the premises, the case may be considered
anew.

The present application is therefore denied.

PREFERENCE RIGHT OF EARTRY-SPECULATIVE CONTEST.

NEILSON V. SAW.

A preference right of entry cannot be secured through a contest initiated for the pur-
pose of selling the right of contest, rather than securing the cancellation of the
entry.

Secretary Lamar to Commissioner Sparks, October 9, 1886.

I have considered the case of Simon S. Neilson v. Mrs. Flora E. Shaw,
as presented by the appeal of the former from the decision of your office,
dated February 11, 1885, refusing to allow him the preference right of
entry of the N. W. of See. 12, T. 111 N., P. 61 W., Huron land dis-
trict, Dakota Territory.

The record shows that, one John Dunn made pre-emption cash entry
(Sioux Falls series) of said tract on June 30, 1880. On March 16, and
May 11, 1882, the local land office transmitted to your office the appli-
cations of said Neilson and Shaw to be allowed to contest said entry.
On July 15, 1882, your office referred to the report of Special Agent
Burke, made September 1880, showing that said Dunn had failed to
comply with the law as to residence and cultivation, and advised the
local land office that as " Simon S. Neilson and Flora E. Shaw appear
to be contestants in this case and offer to pay the expense of a hearing,
and said special agent recommends an investigation, they should order
a hearing in the case." Pursuant to said letter, notice issued and Sep-
tember 21, 1882, was set for the trial.
*Upon the organization of the Huron land district in said Territory,
the case was transferred to that office, the land being within that dis-
trict. Upon the day set for trial. a difference arose as to which party
had the preferred right of contest, and the register and receiver decided
that Neilson's contest should be tried first, and Mrs. Shaw's contest im-
mediately afterwards, on the same day.
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Under date of July 25, 1883, Neilson filed his affidavit duly corrob-
orated, alleging that he had attended the hearing ordered by your office
letter of July 15, 188S2, on the 21st of September ensuing ; that upon

that day Mrs. Shaw appeared and claimed a right of contest against
Dunn's said entry; that the local land office decided that he had the
preference right of contest, and that his case must be heard first, which
was done and testimony taken in the presence of Mrs. Shaw; that he
is informed by the register that there is no record of any testimony
having been given by him and his witnesses on file in the local land of.

fice, but that the only record of testimony taken is that of Mrs. Shaw
and her witnesses; and he therefore asked to be allowed to substitute
the record of his said contest, and that he be allowed a preference right
of entry of said tract, as he was then residing upon said l and and had
valuable improvements thereon, consisting of fifty-five acres of break-
ing, a two-story house sixteen by twenty feet, with cellar and good
well, sixteen feet deep, together with other outbuildings.

On November 8, 18S3, your office advised the local land officers that
Neilson had the preference right of entry, for the reason that he filed
his application to contest said entry prior to that of Mrs. Shaw; that
there was no need of another contest, as the testimony submitted by
Mrs. Shaw abundantly proved that Dunn's entry was fraudulent, and
directed the local land officers to render their decision upon the testi-
mony submitted. On November 27, 1883, the local land officers for-
warded the contest papers, and decided that Dunn's entry should be
canceled, and the preference right of entry awarded "to the contestant
whom these papers show to have a preference right." On April 11, 1384,
your office considered the case, and held that the evidence submitted
by either contestant was sufficient to warrant the cancellation of said
entry, and the same was accordingly canceled by said decision. Your
office further decided that Neilson having filed his affidavit of contest
first would have the preference right of entry, provided his contest was
legal; that it was alleged that Neilson's contest was initiated for spec-
ulative purposes, and that lie had several other contests pending, which
were also speculative. Your office accordingly ordered a hearing to
determine which bad the legal right of entry. Said hearing was duly
held, both parties appearing in person, and were represented by counsel.
Upon the evidence submitted the local land officers on January 30, 1885,
awarded the right of entry to Neilson. On appeal your office, on Feb-
ruary 11, 1885, examined the testimony in the case, found that Mrs.
Shaw first settled upon the land; that Neilson's contest was speculative
and fraudulent, and that the preference right of entry should be awarded
to Mrs. Shaw.

It is strenuously insisted by the appellant that, because he had filed
his affidavit of contest first, he should lie allowed the preference right
of entry under the second section of the act of Congress, approved May
14, 1880 (21 Stat., 140).
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While that is true as a general rule, yet it is observed that Neilson's
preference right to enter said tract was refused by your office for the
reason that his contest was illegal and fraudulent, and hence no bar to
the initiation of a legal contest by Mrs. Shaw. It appears that Mrs.
Shaw was allowed to proceed with her contest under said decision;
that she furnished testimony sufficient to warrant the cancellation of
Dunn's entry; that she first settled upon said land and made improve-
ments thereon. The testimony also shows that Neilson stated that he
had from four to twelve contests pending at the same time; that he was
offering the withdrawal of said contests for sale to different parties;
that he tried to negotiate with the brother of Mrs. Shaw for the sale of
his claim to said tract; that after the refusal of Mrs. Shaw's brother to
purchase his withdrawal of said contest, Neilson moved on the land
with his family and began making improvements in the summer of
1883. Mr. Neilson admits that he had three contests against different
entries pending at the same time, including the one in the present case.

On December 22, 1882 (9 . L. O., 186), your office instructed the local
land officers at Grand Forks, in said Territory, that "sin future you
will allow but one contest against a homestead entry, and one contest
against a timber entry to the same party at the same time.
Fraudulent entries and contests for speculative purposes cannot and
will not be allowed by this Department."

On April 9, 1883, your office, in the case of De Laney v. Bowers (1 L.
D., 1S9), held that where parties initiate contests, withdraw them before
the day ot trial, then renew contests, such contests cannot be regarded
as made in good faith.

In the case of O'Kane v. Woody (2 L. D., 64) this Department quoted
that portion of said instructions with approval. See also instructions
to Huron Office, September 22, 1881 (3 L. D., 120).

It is true that in the case of Johnson v. Bishop (2 L. D., 67), it was
held that it may fairly be presumed that all contests are originated
for the immediate personal benefit of the contestant, and that the na-
ture of the motive prompting the initiation of a contest would not on the
application of a stranger form a proper basis for investigation. But
this ruling has been modified in several cases, so as to allow a contest
to be attacked for fraud where it was initiated in collusion with the en-
tryman, and where it was commenced, not for the purpose of canceling
the entry, but rather to keep the entry of record, and enable the con-
testant to speculate upon his right of contest. Brown v. Brown, and
Moses v. Brown (2 L. D., 259); Thorpe et al. v. McWilliams (3 L. D.,
341); Melcher v. Clark (4 L. D., 504).

In Austin v. Norin (4 L. D., 461), the Department held that although
the successful contestant may not have intended to enter the land at
the time of filing the contest, yet that will not bar him of the privi-
lege of exercising that right at any time within thirty days from date
of notice of cancellation. But it was not intended to rule that a con-



DECISIONS RELATING TO THE PUBLIC LANDS. 361

testant, who did not initiate his contest for the purpose of procuring
the cancellation of an entry, but rather for the purpose of selling his
right of contest to the highest bidder, could secure the preference right
of entry by virtue of his fraudulent contest. The underlying principle
in the laws for the disposition of the public domain is that every appli-
cant and every contestant in his every act, in endeavoring to secure a
tract of public laud shall show good faith. Such was the express ruling
of the Department in the case of Dayton v. Hause et al. (4 L. D., 263).

It appears that Mrs. Shaw first settled upon the tract of land in con-
troversy; that Neilson subsequently settled upon the land and made
improvements before the cancellation of Dunrn's entry. While neither
could acquire any right by virtueof such settlementasagainst the United
States, or the record entryman, yet as between the settlers priority of
settlement may be properly considered. Geer v. Farrington (4 L.D.,

410).
A careful consideration of the whole record discloses no good reason

why said decision should be disturbed, and it is accordingly affirmed.
Your attention is called to the fact that on Jn.e 26th last Neilson was

allowed to make homestead entry No. 11,556 of said tract. It is not un-
derstood by what authority that was done, when there was an appeal
pending from your office decision awarding the land to Mrs. Shaw.

Neilson's said entry should be canceled.

FIXAL PROOF-REQUIREMENTS.

GEORGE ROSE.

Final proof must be taken on the day named in the notice, and the testimony of the
claimant and his witnesses taken before the same officer.

Acting Secretary Muldrow to 0oRnissioner Sparks, January 14, 1887.

On the 26th of August, 1885, you suspended the pre-emption cash
entry of George Rose, covering the NE. i of Sec. 8, T. 130, R. 63, Fargo,

Dakota Territory, for the reason that the proof was not made in com-
pliance with the published notice of intention to make proof. The pub-
lished notice of intention announces that " the testimony of witnesses
will be taken before Ed. A. Smith, notary public, at Ellendale, Dakota
Territory, and the testimony of claimant will be taken before William
H. Becker. judge of the probate court at Ellendale, Dakota, on the 28th
day of November, 1883."

The testimony was taken on the 24th day of November. As your

letter to the local officers very truly says: "This action avoided the
very thing sought to be accomplished by the publication of such notice,
and deprived interested parties of the opportunity accorded them by
law to cross-examine the witnesses, or present counter testimony at the
time when proof was offered."
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I affirm your decision rejecting said proof. You are directed to notify
the local officers to inform the applicant that he will be required to file
with the register for publication another notice of intention to make final
proof, and then to make proof on the (lay set forth in the notice-the
testimony of the claimant and his witnesses all to be taken before the
same officer, in accordance with the practice as laid down in the circular
of March 30, 1886 (4 L. D., 473).

PRACTICE-TESTIMONY TA KEN BEFORE A COMMISSIONER.

McKINNEY v. DOOLEY.

Testimony when taken before a commissioner should be sealed up and transmitted to
the local office by mail or express.

Testimony thus taken, but delivered to the local office through an attorney for one of
the parties, who had the same in his possession for some time, will not be con-
sidered.

Acting Secretary lluldrowu to Commissioner Sparks, January 14, 1887.

James H. Dooley, on the 9th of July, 1880, made homestead entry of
the N. j of the NW. of Sec. 22, T. 138, R. 82, Bismarck, Dakota Ter-
ritory. Contest was initiated by William H. McKinney March 27, 1884,
alleging failure to comply with the law as to residence. The register
appointed E. J. Steele (a notary public) a commissioner to take the tes-
timony. On October 3, 1884, the register and receiver rendered decis-
ion adverse to claimant. Prior to this date, however, -to wit, August
4, 1884-counsel for Dooley moved to dismiss the contest, on the ground

"That the testimony taken in said cause has been in possession of the
attorney for the contestant herein, and that said testimony was delivered
to said and office by the attorney for the contestant; and the said con-
testee objects to the consideration of said testimony, or any part thereof,
in said contest."

Decision being rendered notwithstanding the above objection, claim-
ant appealed to your office, contending that the local officers erred in
considering the testimony, as the fact of said testimony being in the
possession of T. J. Mitchell, the said attorney for the contestant, was
within the knowledge of said register." M. J. Edgerly, counsel for
claimant, akes affidavit " that said testimony remained in the posses-
sion of the said itchell until delivered by him to John A. ea, the
register of said land office, as your affiant is informed by the said T. J.
Mitchell and the said John A. Rea."

Your office decision of July 20, 1885, referring to this statement, says:
"Nothing is offered in support of this allegation; and I must conclude,
though you are silent in regard to the matter, that the case was prop-
erly condlncted."

The fact referred to was one which had been persistently urged upon
the attention of the register as a reason why he should dismiss the con-
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test: upon that point the case was appealed; and when Mr. Edgerly's
affidavit that the register had informed him of that fact, which affidavit

was sorn to before said register, was transmitted to you by the reg-

ister, it is safe to assume, in the absence of denial by the register, that
the register did so inform him, and that the information was correct.
Furthermore: when the attorney for contestant, whose case hinges en-

tirely upon this one point, fails to deny that he informed the counsel
for claimant that he had the testimony in his possession for an indefi-

nite time, and that he delivered it to the register, it increases the pre-
sumption to an absolute certainty. Under these circumstances, it seems
to me hardly correct to hold that " nothing is offered in support of this
allegation," and hence to " conclude that the case was properly con-
ducted."

Rule 35 of Practice, paragraph 3 (substantially the same as Rule 30 of
those in effect at the date of the hearing in this case), provides that
"testimony so taken" (i. e., before any officer other than the register
and receiver) " must be certified to, sealed up, and transmitted by mail

or express to the register and receiver, and the receipt thereof at the
local office noted on the papers."

It is of obvious importance in securing the ends of justice that this
rule be strictly observed ; and there having clearly been a gross viola-
tion thereof in the case at bar, and objection having been promptly
made, the testimony ought not to have been considered.

I therefore modify said office decision, and direct that a new hearing.
be had, after dne notice to the parties in interest.

PRACTICE-TIMBER C ULTURE CONTEST.

ANDERSON v. HuNIILTON.

Nou-compliance with the law being shown, the burden of proof is thereafter upon
the entrynan to show his good faith and sitisfactory reasons for his failure to
meet the requirements of the law.

Acting Seeretargy Muidrow to Commissioner Sparkcs, January 13, 1887.

October 23, 1880, David E. Hamilton made timber culture entry No.
1380 of the SW. i of Sec. 10, T. 109 N., R. 38 W., 5th P. M., Tracy,
Minnesota, and on the 19th of March, 1884, Thomas A. Anderson initi-

ated contest against said entry, the charge being that Hamilton had-

" failed during the third year after date of entry to plant in trees, tree
seeds, or cuttings, five acres of said tract, and failed to cultivate to crop
or otherwise a second five acres of said claim during said third year.
There are not to exceed one hundred growing trees on said claim at the
present time, and no portion of said claim prepared for the planting of
timber during the fourth year after entry."
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Fron the evidence submitted at a hearing duly and regularly had on
the 19th of May following, the local officers found that the material
charges in the affidavit of contest had been sustained, and they there-
fore recommended the cancellation of the entry. Upon appeal, you re-
versed their decision and dislnissc(l the contest by letter of May 1, 1885.
From your decision an appeal is brought here.

The evidence shows, an(l the register an(l receiver so found, that in
June, 1883, the defendant caused to be plante(l abourt five acres in trees
and cuttings. Nearly all of these failed to leaf out and grow, for the
very obvious reason that the ground was not in proper condition for
planting, and the season was too far advanced when sai(l planting was
done. The tract was not protected, as is the custom of tree growers in
that country, a(l in the fall of that year a fire swept over the tract and
destroyed all or nearly all of the trees that grew. So that when contest
was initiated, there were but a few trees of any kind orlchataeter upon
the land-some says not more than ten, others say possibly nearly a
hundred.

You hold that the evidence offered to prove no cultivation the third
year was inadmissible. In this you erred, as one of the charges in the
affidavit of contest was failure to cultivate a second five acres of sai(l
claim during the third year of the entry. This charge is sustained by
an abundance of testimony, in tract, is not denied anywhere or by any-
body.

It is thus seen that the material charges in the affidavit of contest
are sustained. There had been no cultivation of a second five acres
during the third year of the entry, and there were but few trees, and
they of a very inferior character on the claim nearly three adll a half
years after the entry was made. These being established, the burden
of proof is upon the etrymau to show his good faith and satisfactory
reasons for the evilent failure to meet the reqLirements of the law. This
was distinctly ruled by the local officers. and I think correctly, too.
Donly v. Spring (4 L. D., 542). In this I think the claimant has fallen
far short in his evidence. For, as already stated, while the evidence
shows that some planting was done, it shows that such work was done
when the ground was in no condition conducive to the growth of plants
an(l trees. This is surely no evidence of good faith. It was expressly
ruled. by this Department, in the case of Caviness v. Ilarrah (4 L. D.,
174), that the planting of trees should be done when the ground is in
such condition as will, under ordinary circumstances, be fvorable to
their growth.

Finding the facts as I do, I agree with the local officers in that said
entry should be canceled. The decision of your office is therefore re-
versed.
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PRACTICE-HEARING; RELIXQUISHMENT.

DEMING V. CUTHBERT ET AL.

It is competent for the Department to investigate and determine whether a relin-
quishment was executed in good faith, or whether in such matter frand was
practiced upon the government.

Acting Secretary t11drow to Comissioner Sparks, January 14,1887.

On the 12th of June, 1878, the local officers at Yankton, Dakota Ter
ritory, rendered a decision refusing to allow one John N. Johnso to

contest the timber culture entry of one A. R. Wells, for the SE. I of
Sec. 24, T. 117, R. 53. On December 14. 1878, your office modified said

decision of the local officers, and directed that Johnson be allowed a

preference right to enter the tract. Long before this, however-to wit,
July 30, 1878-the local officers had alloxved Charles L. Deming to

make timber-culture entry of said tract; and as Johnson took ad van-
tage of the preference right allowed him by your office, Deming's en-
try was held for cancellation by your office letter of Febi nary 4. 1879.
No formal permission was given Demig to make a new entry, but he

seems to have been tacitly allowed to do so; for on the 4th of June,
1880, he made timber culture entry of the NE. J of See. 26, T. 123, R.
61 (Watertown series), Aberdeen, Dakota Territory.

On January 13, 1885, Deming's relinquishment of the tract last-named
was presented at the land office at Aberdeen, Dakota Territory, where-
upon his said entry was canceled, and David S. Cathbert, on the same
date, made timber-culture entry of the same. On learning of this fact,
Deming forwards to your office an application for re-instatement of said
entry, accompanying his application b)y an affidavit, in which he as-

serts that his attorneys, learning that he had had one timber-culture
entry canceled, and had afterwards made another, informed him that
this was an irregular proceeding and would probably lead him into
trouble, but that they would endeavor to have the same " legalized,"
if he would send them certain documents, among the rest an executed
relinquishment; that thereupon affiant did so, solely in order to have his
entry legalized, and without the remotest intention of actually relin-
quishing it; but that after having obtained possession of the document
on the pretense above set forth, said attorneys sold it, and pocketed
the proceeds. This affidavit is corroborated by that of claimant's
brother, and by a third party. All these affidavits affirm, moreover,
that claimant has planted and cultivated trees in compliance with law,
up to the present time.

You decide that you " see no reason for granting Deming's request,

thereby disturbing an innocent party, nor can "your" office undertake
to adjust difficulties arising between client and attorney." From your
decision claimant appeals.
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In my opinion, it is competent for the land department to investigate
and determine whether a relinquishment has been made in good faith,
or whether the department has been imposed upon by fraud. In the
present case the affidavits of the claimant and others present strong
prima facie proof of fraud; but they are wholly exparte. In order that
this Department may take intelligent action in the case, you will direct
that a hearing be had, to which all parties in interest, including the at-
tornevs accused of the fraud, shall be cited, to determine whether said
Deming relinquished said timber-culture entry in good faith, or whether
it was made, as he alleges, "for the purpose of enabling him to make
in place thereof a technically legal entry of the same tract under the
timber-culture laws."

RIGHT OF PURCHASE UNDER THE ACT OF JUXE 3, 1878.

CUTTEN v. ROBLES.

The right of purchase under the act of June 3,1878, will not be allowed to defeat or
impair a prior valid pre-emption claim.

But if the timber applicant show such claim to be invalid it will thereafter consti-
tute no bar to his purchase.

Acting Secretary Muldrow to Commissioner Sparks, January 14,1887.

On the 12th of March, 1883, Jesus Robles filed pre- emption declara-
tory statement for the SW. of Sec. 12, T. 3 N., R. 1 E., Humboldt
land district, California; and on the 21st of September, same year, he
filed application to publish notice of intention to make proof for the
same on the 20th of October ensuing.

On August 8, 1883, Joseph F. Cutten applied for the land under the
act of June 3, 1878 ( For the sale of timber lands in the State of Cali-
fornia, etc.), and subsequently filed a protest against Robles' being al-
lowed to make proof and pavment for the land, alleging that said Ro-
bles had not in good faith settled upon, inhabited, or improved said
land. Hearing was had December 3, 1883.

As the result of said hearing, the local offers found, as a matter of
fact, "that the land in controversy is timber-land, and chiefly valuable
for its timber,' but reject Cutten's application for the reason that " the
filing of the timber application of Cutten was an error, while Robles'
pre-emption filing was of record "-citing as authority the case of Row-
land v. Clemens (2 L. D., 633).

On appeal by Cutten, your office (June 27, 1885) reversed the decision
of the local officers; whereupon Robles appeals to the Department.

The testimony is in many respects contradictory beyond reconciling.
Robles and his witnesses testify that in March, 1833, he cut logs and
laid the foundation for a house; also cut some brush. In June he again
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went on the land with the same witnesses, and partly raised the walls
of his house; made a small clearing, less than an acre, i the brush;
sowed oats on the surface and brushed them in, and planted a few peas.
Two of Robies' own witnesses testify that this cultivation appeared to
be done only " to comply with the law, and not for a crop." In August
Robles again went to the land; finished raising the walls of his house,
and partly roofed it, put i a floor of hewed poles, made a door " that
was never hung," and put in one small pane of glass. On each of these
occasions Robles went to the place one day, stayed all night on the
tract, and returned next day. He testifies to remaining all night on the
tract twice when no one was with him-making live times altogether,
according to his own account, that he visited the tract in the nine months
between his settlement and the hearing.

On the other hand, three of Cutten's witnesses, surveyors, testify that
they repeatedly, as late as October and December, traveled all over the
land, in various directions, searching for indications of settlement, but
could find no house, clearing, or any indication whatever of ihabit-
ancy.

It is furthermore evident from the testimony that the land is chiefly
valuable for its timber-competent witnesses estimating that it con-
tains from seven to ten million feet, board measure; and that if the
timber was cleared from the land it would be almost or quite valueless
for agricultural purposes.

In my opinion, Robles failed to comply with the pre-emption law in
respect either of residence, cultivation, or improvement; but that his
object was to acquire a valuable tract of timber-land at the price of or-
dinary agricultural land, rather than purchase it at the increased price
of timber land. In the case of Rowland v. Clemens, cited by the local
officers (s ipra), it was decided that the Department would not allow a
timber claim to impair a prima facie valid pre-emption claim. But by
this it was not intended to hold that an applicant to purchase underthe
timber-act could not contest the legality of such pre-emption claim; and
if as the result of such contest it appeared that the claim were founded
in bad faith, and that the pre-emptor had failed in essential respects to
comply with the requirements of the law, such filing would be no bar to
a timber application-as was directly held in the case of Showers v.
Friend (3 L. D., 210).

I therefore affirm your office decision holding Robles' filing for can-
cellation. Cutten's application will remain on file, and he will be al-
lowed to purchase upon giving notice, submitting proof, and in other
respects complying with the requirements of the act of June 3, 1878.
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PRA (CTICE-APPEAL-LOCAL OFFICE.

HOTALING V. CURRIER.

The local officers have no authority to dismiss an appeal because they deem it de-
fcctive.

Acting Secretary ]luldrow to Commissioner Sparks, January 17, 1887.

I have considered the case of John R. otaling v. David G. Currier,
as presented by the appeal of the latter from the decision of your office,
dated June 22, 1885, holding for cancellation his timber-culture entry of
the N.W. I of Sec. 22, T. 110,1t. 62, made March 23, 1880, at the Spring-
field land office, in Dakota Territory.

It appears that Hotaling filed his affidavit of contest against said
entry on J uly 17, 1883, alleging that the entrynau "' has failed to break,
plant, and protect and keep in a healthy growing condition the timber,

-seeds, cuttings, or trees required to be planted during the third year
after entry, on the first five acres broken. on said tract as required by
law." On July 27, 1883, Currier filed his application, asking for an ex-

tension of time, and alleging that he had complied with the require-
ments of timber-culture law in good faith; that the trees planted on
said claim failed to grow on account of the extreme dry weather and not
through his fault or neglect. On December 14, 1883, the local land offi-

cers issued a notice for hearing. personal service was made on December
26, 1883, and February 7, 1884, was set for the trial of the case. On the

last-named date, attorney for Currier entered a special appearance,
and moved " to dismiss said contest upon the ground that the notice of'
contest herein served upon this claimant does not contain any allega.
tions showing a, failure to comply with the timber-culture laws." The
register and receiver overruled said motion, and by stipulation of par-
ties testimony was taken before a notary public. Upon the evidence
submitted, the local land officers found that the allegations of the con-
testant were sustained, that "1 the records do not show that Currier ever
filed an application for an extension of time," and they recommended
the cancellation of said entry.

Upon appeal, your office, on June 22, 1885, held that the appeal filed
by the defendant was defective and should have been dismissed by the
local land office, because it did not set forth in specific terms the excep-
tions to their decision, but that inasmuch as the case was before your
office, the evidence was duly considered and the decision of the local
land officers was affirmed upon the ground that it was shown that the
claimant has failed to comply with the requirements of the law.

The evidence shows that Currier employed an agent to do the break-

ig, cultivation and planting required by law, and while it is true that
the evidence is conflicting as to the amount of work done and the man-
ner of doing the same, yet it is not shown that Currier has acted in bad
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faith. Besides, since said case has been transmitted to this Depart.
ment, there have been filed the ex-parte affidavits of David Wliipple
and Charles A. Van Horne, tending to show that said Iotaling died on
the 12th day of October, 1886. If that e true, I see no reason why
said Currier should not be permitted in due time to show full compli-
ance with the requirements of the timber-culture law. Morgan v. Doyle
(3 L. D., 5).

The rules of practice (Nos. 52 and 53) require the local land officers
upon the termination of a contest to forward 'their report, together
with the testimony and all the papers in the case," to your office, and
afterwards they can take no further action affecting the disposal of the
land in contest. The local land officers have no authority to dismiss
appeals because they may judge the same to be defective.

EXTENSION OF SURVEY IN OREGON.

LAKE WARNER.

The adjustment of conflicting claims should be expedited by the proper extension of
the public survey.

Acting Secretary Muldrow to Commissioner Sparks, January 17, 1887.

I have examined your communication of December 1, 1880, together
with the report of Special Agent Shackleford, and accompanying papers,
relative to the government survey of certain lands in Oregon, bordering
on or lying near what is designated on the official plats as Lake Warner.

The lands referred to are represented by the township plait as part of
said lake, and the public surveys as closed therefore excluded or
omitted them; whereas the special agent reports that much of the so-
called lake is dry land, upon which are settlers who desire to claim tnder
the public land laws, while other portions of it are marsh. In fact, his
report clearly indicates that there is no lake to be found as located by
the government surveys.

The settlers charge that the survey as made was fraudulent and in
the interest of certain occupants of lands outside and adjacent to the
meander as made. The agent files affidavits of several persons, one a
practical surveyor, others settlers, to the effect that much of the land
inside the meandered line of the so-called lake is dry land, growing sage
and grease wood, and that some of it has been irrigated for the purposes
of cultivation. Others, it appears, are claiming the lands as swamp,
asserting their title under the State. The settlers can not for the want
of survey get their claims of record, and it is stated that the swamp land
claimants threaten them with suits in ejectment as trespassers.

You recommend "that the public surveys be extended over the so.
called lake in townships 39 and 40 south, ranges 24 and 25 east, or over
so much thereof as it. is practicable to survey, so that the several claim.

2278 DEC- 24
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ants to the land may have opportunity to present their claims in the
usual manner."'

After a careful consideration of the matter as presented, I concur in
your recommendation. This, however, relates only to certain lands at
and about the south end of the so-called lake. If, as would seem from
the special agent's report, there is no lake now and was none at date
of original survey, then the conclusion must l)e that the surveys were
improperly closed, and that instead of closing on an imaginary meander
they should have been extended to include all of what is by the official
plats termed a lake. If, as the agent suggests, and as the data before
me seem to indicate, the omission was the result of collusion and fraud,
a course should be pursued which will not only correct the error, but
will most certainly defeat the efforts to fraudulently secure the use of
public land.

Would it not therefore be advisable to extend the surveys not only
as recommended by you, but throughout the length and breadth of what
is terrne(l Lake Warner, or so much thereof as practicable, and thus
throw open for disposal under the public laud laws lands for which no
claim of record can now be made?

In my ju(lgulent such a course should, under the circumstances, be
pursued, and if upon further examination you find the facts to be as
set out by the special agent, you will direct that the surveys closing on
what purports to be Lake Warner be extended, as above indicated, over
all the land included within its meandered line.

PRACTICE-ORDER OF PROCEDURE.

UNITED STATES v. ROBINSON ET AL.

The appeal, taken on behalf of the entryman as to the order of procedure, having
been sustained by the General Laud Office the case should have been remanded
for disposition under the rules of practice.

Acting Secretary Mi1Auldrow to Commissioner Sparks, January 17, 1887.

On the 17th ultimo, John H. Perry, attorney for David G. Robinson,
and in his own behalf as transferee, filed in this Department a petition,
duly verified, praying that an order issue to your office directing the
certification to this Department of the proceedings had relative to the
cancellation of pre-emption cash entry No. 833 of the SE. i of Sec. 32,
T. 124 N., 'E. 64 W., made by David G. Robinsoni on January 10, 1883,
at the Aberdeen land office, in the Territory of Dakota, and the sus-
pension of all action upon said cancellation by your office until this De-
partment has passed upon the same.

The allegations of the petitioner are that said Robinson made said
entry upon the lay above stated, after giving due notice by publica-
tion; that said final proof showed that the entryinmi had in all respects
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complied with the requirements of the pre-emption laws; that said
Robinson, on January 31, 1S33, sold said land to said Perry, for the
sum of four hundred dollars; that your office on May 12, 1884, upon
the report of a special agent, dated December 1, 18S3, alleging that said
entryman had made said entry frautulently and sold the land to said
Perry, who was fully aware of the fraudulent character of the entry,
directed the local land officers to order a hearing, "at which the entry-
man will be allowed full opportunity to defend his claim;" that your
office directed the local land officers to issue due notice and advise the
claimant that in default of an appearance, his entry will be canceled;
that thereupon a hearing was ordered, and May 11, 18S5, was set for
th.e trial of the cause; that on the date last named said Perry appeared
specially for the claimant and as transferee, and offered two motions, (1)
to dismiss for want of proper service, and (2) that the governmelt be
required to offer its evidence first; that both of said motions were over-
ruled by the register and receiver, and an appeal duly taken; that your
office on June 12, 1886, advised the local land officers that their action
in overruling the motion to dismiss was correct, but that the last mo-
tion should have been granted upon the authority of George T. Burns
(4 L. D., 62); that in accordance with the provision of circular ap-
proved July 31, 1885, (4 L. D., 503), which was ssequent to the
date of the Burns' decision (supra), said entry was held for cancella-
tion on said special agent's report, and the local land officers were di-
rected to advise the claimant that he would be alloWed sixty days within
which to apply for a hearing to show cause why his entry should be
sustained, in accordance with said instructions of July 31, as amended
May 24, 1886 (id. 545).

It is further alleged that your office on September 2, 1886, referring
to their letter of August 13, 1SS6, transmitting the written refusal of
the claimant to apply for a hearing, and claiming that said cash entry
was duly and legally made, and that your office has no power to cancel
the same, advised the local land officers that " your office has jarisdic-
tion in any case prior to the issuance of patent, and upon proof showing
fraud or illegality may cancel an entry even if certificate has issued
and that as the claimant has had every opportunity to show his good
faith and has declined, said entry was therefore cceled and the case
declared closed. It is also alleged that the claimant filed in the local
land office an appeal from said decisions of your office, dated Mday 12,
1884, June 12 and September 2, 1886, alleging five separate specifica-
tions of error, and that said appeal was denied by your office letter,
dated November 20, 1886.

If the allegations of the petitioner, as above set forth, are true, then
he is entitled to the relief prayed for. It is alleged that a hearing had
been duly ordered, at which both parties appeared, and your office cor-
rectly decided that under the decisions of this Department the burden
of proof was upon the government, and the correct practice woald have
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been to have directed the local officers, after due notice to the parties,
to proceed with the hearing, in accordance with the rules of practice
and the decisions of this Department.

The circular of July 31, 1885, did not change the practice as laid down
in the Burns case (supra), so far as related to the burden of proof, nor
does it apply to parties who had already been duly summoned to a hear-
ing, and whose cases were pending either in the local land office or on
appeal.

It is therefore considered that the application be and it is hereby
granted, and you are, directed to certify the proceedings in said case to
this Department, and in the meantime suspend all action relative to
the disposition of the land covered by said entry until frther advised.

PEF-EMPTIOINT-SETTLEMENT; PRACTICE.

BURNETT V. CRow.

Acts of settlement which do not serve to give notice of the settlers claim are of little
consequence under the pre-eluption law.

In the disposition of a case the Land Department is not confined solely to the consid-
eration of the questions put in issue by the parties, but may take such action as
the facts before it require for the proper protection of the interests of the govern-
ment.

Acting Secretary Muldrow to Commissioner Sparks, January 17, 1887.

I have considered the case of Walter Burnett v. Joseph B. Crow,
administrator of the estate of Stephen T. Ashworth, deceased, on ap-,
peal by Crow from your decision, dated July 7. 1885, holding for can-
cellation the pre-emption filing, No. 5245, made by Ashworth, for the
SE. 1 of SE. 1, See. 19, the SW. of SW. I, Sec. 20, and the N. of
NW. I, Sec. 29, T. 9 S., R. 12 W., Helena, Montana.

Said filing, it appears, was made May 5, 1883, with allegation of set-
tlement May 1, 1883. Burnett made timber culture entry, No. 572, May
5, 1883, for the NW. I of said section 29. From the foregoing it will be
observed that Ashworth's pre-emption filing and Burnett's timber-cul-
ture entry were made on the same day, and that they are in conflict
as to the N., of NW. 4 of See. 29, above mentioned. If Ashworth made
a valid settlement May 1, 1883, or at any time prior to May 5, 1883, he
had the superior right to the tract in dispute.

It appears, however, that Burnett filed in your office an affidavit, al-
leging that Ashworth did not make settlement upon said land prior to
May 14, 1883, and upon this allegation the register and receiver were by
your office letter of November 16, 1883, directed to order a hearing to
determine the respective rights of the parties. The inquiry was to be
directed to the time and character of Ashwortssettlement.

A hearing was had, the testimony in which was taken before a person
designated by the register and receiver, and was transmitted to them



DECISIONS RELATING TO THE PUBLIC LANDS. 373

for consideration and action. Upon examination thereof the register and
receiver found in favor of the pre-emption claimant.

You reversed that action, and concluded that "any settlement made
by Ashworth was not for his own benefit, but in the interest of Joseph
B. Crow, who seeing that he could not enter the land sought to make,
use of one in his employ to defeat the right of Burnett." You also state
that the actual date of settlement by Ashworth is uncertain. As al-
ready stated, he alleged settlement May 1, 1883. At this date it ap-
pears that he was in the employ of Crow and so continued until August,
1883. He died in October, 1883.

It is also in evidence that at the date of Ashworth's alleged settle-
ment, Crow had the tract in possession and tnder fence; that on May
3, 1883, he procure d the services of a surveyor to survey the land, for
which Ashworth afterward filed; that the surveyor thus employed
stayed over night with Crow, on the night of said May 3d; that during
the evening, along towards ten o'clock, he (row) requested said sur-
veyor to make out for him an application to enter the land under the
timber culture law. Upon being informed by the surveyor that an ap-
plication for the tract under the timber culture laws would not be rec-
ognized, because the land lay in two different sections, and that he (the
surveyor) had that day prepared for Mr. Burnett, the contestant, an ap-
plication for the tract in question under the timber culture law, Crow
immediately withdrew from the room and in another room in his house
had a hurried interview with his employee, Ashworth, in the course of
which he informed him how matters stood. He then sold him his house
on the tract, so he states, and told him if he was active in the matter
he could yet file first for the land. Ashworth left Crow's house that
night, and the next morning was at Dillon, the county seat of Beaver
Head county, to have the necessary papers prepared with a view to
filing for the land.

Crow testifies that Ashworth told him he went to the tract on the
night of May 3,1883, and made settlement before starting to make his
filing on the morning of May 4th. That he did so seems, in view of all
the circumstances, extremely doubtful. It does not appear that in the
interview of the night of the 3d anything was said about his going to
the land before starting to make his filing. The thing uppermost in
mind at that interview seems to have been the necessity for an early
filing, for Crow testifies that he told Ashworth that if he was active in
the matter he thought he could get to the local office and file first. Be-
sides, even if he had gone to the tract that night before starting the
next'morning to make his filing, such act could hardly, unless followed
by immediate establishment of actual residence, be regarded as settle-
ment within the meaning of the pre-ernption law.

One of the objects of settlement is to furnish notice to all corners that
the tract settled upon is claimed by the settler. A midnight settle-
ment, followed by departure of the party in a few hours and before day-
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light, without leaving any evidence of having been present, is such an
act as this Department shoul be slow to accept as the settlement re-
quired by the pre-emption law. Such a course is suggestive of sharp
practice, rather than of a purpose to enter upon and claim land in good
faith as a bona.fide settler.

Upon a full consideration of all the facts and circumstances in this
case, I am led to the conclusion arrived at by you. that Ash worth never
made a bona fide settlement for his own exclusive use and benefit, but
that what he did was not only at the instigation of but in the interest
of his employer, Joseph B. Crow.
- It certaiily is not proven thatAshworth made settlement May 3, 1883.

It is not now claimed that he made settlement May 1, 1SS3, the date
originally alleged by him. It may be said, and is intimated that he
being now dead, no better evidence than that already furnished can be
adduced relative to his settlement May 3d1. This is without doubt true,
for acts alleged to have been done in the dark, and at a time and under
circumstances which precluded their being observed by others, are not
susceptible of proof by the testimony of witnesses. Bat he who chooses
such a line of action takes all the risk which the secrecy of his acts im-
poses, should it become necessary to affirmatively prove those acts.

It is objected by counsel for appellant that the only question at issue
in this case is that as to the date of Ashworth's settlement, and that
your decision that the claim was made in the interest of Crow was out-
side of the issue made by the contest, and was therefore erroneous.
This objection is without force. The hearing was ordered, not only as
to the tine, but as to the character of Ashworth's settlement, and testi-
mony was taken on the issues thLs made. Moreover, the Land Depart-
ment, by virtue of its supervisory authority, maintains the right of the
government to tale such cognizance of and action on all facts brought
before it in any case as may be necessary to a proper protection of its
interests. Smith v. Brandes (2 L. D., 95).

Your decision is affirmed.

81WAMP LANDS.-ACTION TO VACATE CER TIFOATION.

STATE OF OREGON.*

The certification of the list in question appearing to have been procured through the
fraudulent action of the government agent charged with the examination of the
laind, the State is directed to shov cause why said certification should not be
revoked.

Secretary Lamar to Hon. Z. F. loody, governor of Oregon, January 20,1887.

On the 22d day of December last I addressed a communication to
your predecessor in reference to swamp lands certified to the State of
Oregon, embraced in list No. 5.

* See pages 31 and 300 of this volume.
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This communication was in reply to a letter from Governor Moody,

complaining that the special agent, appointed to make examination of

the swamp lands of Oregon, was still investigating the character of the

lands embraced in said list No. 5, and the conduct of R. V. Ankeny, a

former special agent of the department, in connection with the report

of said list for certification.
In reply thereto, attention was called to the fact that such investi-

gation was expressly authorized by my letter of August 7, 1886, for the

purpose of determining whether evidence existed to support the charge

that the approval and certification of this list was obtained through the

fraudulent conduct of the former special agent charged with the duty of

making an examination of these lands, and of others conspiring with

him for that purpose.
The result of that investigation has been presented to me in the re-

port of Special Agent Charles Shackleford, with aceompanying affida-

vits, which shows that Special Agent R. V. Ankeney never examined

certain lands embraced in said list No.5; that at the time of the alleged

examDination of said laud he was confined to his bed with a broken leg;

that upon December 23, 1881, said Ankeney made a corrupt contract

in writing with H. C. Owen, the principal claimant of theselandsunder
the State, whereby he, Ankeney, was to receive a large sum of money

out of the proceeds of the sale of said land; that this contract was made

before Ankeney reported upon the land in question, his report bearing

date December 26, 1831; that these reports were falsely and corruptly

made, and the approval of the list by the Secretary of the Interior was

procured by means of bribery and corruption of said Ankeney, and that

a large part of the lands, reported for approval as swamp and over-

flowed, are not and never have been swamp and overflowed lands within

the meaning of the grant.
In view of the above charges, I deem it my duty to require the State

of Oregon, through its agents, to show cause on or before Monday, the.

18th day of April next, why said certificate and approval of list No. 5

should not be revoked and canceled, and why a re-examination of said

lands should not be ordered.
The report of Special Agent Shackleford, and all other papers on file

in the Department l)ertaining to said charge, are now subject to in3pec-

tion by the agents of the State, or any other party or parties in interest.

I have directed that a copy of this order be served upon Captain John

Mullan, the agent of the State of Oregon residing in Washington.



376 DECISIONS RELATING TO THE PUBLIC LANDS.

LAXDS SEGREGATED BY AIILITARY OCCUPATIOW.

WILSON DAVIS.

The establishment and occupancy of a cantonment by the military authorities, ex-
cl ides from entry, prior to the formal order of reservation, the land thus appro-
priated.

Acting Secretary Muildrow to Commissioner Sparks, January 20, 1887.

I have considered the appeal of Wilson Davis from the decision of
your office, dated July 25, 1885, holding for cancellation his pre-emption
cash entry No. 105 of the W. of te NW. and the N. of the SW. 
of See. 6, T. 47 N., R. 8 W. N. M. Meridian, made October 2, 1883, at
the Gunnison land office, in the State of Colorado, so far as the same
conflicts with the military reserve, as shown by the supplemental town-
ship plat aproved July 15, 1884.

The facts appear to be substantially set forth in the decision appealed
from, and it is shown that the land in controversy was within the limits
of the Ute Indian Reservation, formerly occupied by the White River
and Uncompahgre te Indians in Colorado, which was declared to be
public land of the United States and subject to disposal for cash under
existing laws, by act of Congress approved July 28, 1882 (22 Stat., 178).

It appears that the township plat of survey embracing said land was
filed on March 23, 1883; that Davis filed his pre-emption declaratory
statement for said tracts on July 9, 1883, alleging settlement March 27,
1882, and cash certificate was issued upon his final proof on October 2,
1883. It further appears from the statement in said decision and from
an inspection of the records of your office that the land in controversy
was occupied by the United States military authorities in 1880 as a can-
tonment.

In response to an inquiry from your office, the Secretary of War, on
November 18, 1882, transmitted the report of the Jud(re Advocate Gen-
eral relative to the status of the land within the late Uncompahgre Res-
ervation, reported as having been laid off by the military authorities in
the Uncompahgre Valley and called the cantonment, in which it was
held that by virtue of the treaties made by and between the United
States and the Indians, dated October 7, 1863 (13 Stat., 673), March 2,
1868 (15 Stat., 619), and September 18, 1873, said cantonment was prop-
erly located on said Indian Reservation; that, although the reservation
for the cantonment was not in fact declared by the President, yet the
land was in good faith legally appropriated, and therefore segregated
from the public domain, and that said cantonment should be considered
a military reservation, and the land embraced therein should not be
considered subject to disposal as other public lands, under said act.

The Secretary of War concurred in the views expressed by the Judge
Advocate General. Your office held that the establishment of said can-
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tonment and the occupation thereof by the military authorities, acting
under the authority of the Commander-in-Chief, the President, must be
regarded as legal, and that the reservation must be considered as es-
tablished by law, so as to exempt the lands embraced therein from en-
try under the pre-emption laws.

It is 4urged that the formal order of the President, declaring said res-
ervation, was not made until after Davis had made his said entry, but
that can make no difference, if the land embraced in said entry was in
fact included in said cantonment, and the same had been established by
law and was in the actual occupation of the military authorities at the
time of his said entry, the entry must be considered illegal, so far as it
covers land within the limits of the cantonment.

A careful examination of the record discloses no good reason for dis-
turbing said decision, and it is accordingly affirmed.

PRACTICE-REJECTED APPLICATION; HOMESTEAD.

TURNEn v. BUMGARDNER.

Information as to the right of appeal not having been given under Rule 66 of
Practice, the right of the rejected applicant to be subsequently heard is recog-
nized.

An entry made for the purpose of wrongfully acquiring the improvements of another,
and under which settlement could only be consummated by forcible intrusion, con-
fers no right under the homestead law.

Acting Secretary Muldrow to Commissioner Sparks, January 22, 1887.

I have considered the case of George W. Turner v. George W. Bum-
gardner, involving the SE. of Sec. 12, T. 9 N., R. 10 E., M. D. M.,
Sacramento district, California.

Bumgardner made homestead entry of said tract April 22, 1884.
Turner applied to make homestead entry of the same tract on the 29th
of the same month; but his application was rejected because of the
prior entry of Bumgardner. October 21 1884, Turner presented before
the local office affidavits alleging settlement prior to that of Bumgard-
ner, and asking for a hearing, wvhich was had December 6, 1884. The
local officers rendered joint decision in favor of Turner, and recom-
mended the cancellation of Bnmgardner's entry. Bumgardner appealed
to your office, which by letter of June 5, 1885, affirmed the decision of
the local officers. Bumgardner apl)pealed.

From the record and the testimony the following facts appear:
On April 18, 1884, said Turner purchased from one Burns, for $100,

the improvements on the tracts in controversy, consisting of two dwell-
ing-houses, a barn, and other out-buildings. Turner took immediate
possession-turning his horses into the pasture that night, and moving
his family and household goods on the 20th. From that date until the
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hearing he continued to reside upon and improve the land-repairing and
building fences, digging irrigating ditches, setting out fruit trees, grape
vines, etc.

On the day after the purchase of the improvements on the tract by
Turner, one Noe (who at the hearing was a witness in the case), stated
to Bumgardner, who was an engineer in charge of the hoisting works
of a mine about a quarter of a mile distant from the tract, the fact of
such purchase by Turner. Bgardner told witness that he wanted
that place, and intended to file for it; and two days afterward-April
22-he went to the land office at Sacramento andi made homestead en-
try of the tract.

A few days later Turner forwarded application my mail-which
reached the local office April 29-to make homestead entry of the
tract. His application was rejected on account of Bamgardner's prior
application, and returned by letter.

Thereupon Turner called upon Bumgardner-who lived only a quarter
of a mile distant, and whom he regarded as a neighbor and friend-and
inquired into the matter. Bumgardner-Turner states in his testimony-
4 Told me to go on just as if he had not filed upon it; to go on and im-
prove it just the same, and him and me would have no trouble about
it." Turner, being an ignorant man, and apparently understanding
that his purchase from Burns gave him some right to the land as well
as to improvements, and being informed by his attorney that his prior-
ity of settlement would constitute a sure protection against any claim
by Bumgardner, took no steps to protect his rights in the premises.
The local officers, when they returned to him by letter his homestead
application with the information that it was rejected, did not instruct
him in the law, nor notify him that he had the right of appeal from
their decision.

On the 28th of September, Bumgardner attempted to bring some lum-
ber upon the land to build a house. This Turner at once forbade, and
ordered him away. Nevertheless, Bumgardner (as testified to not only
by Turner's witnesses but by Bumgardner himself) entered upon the
land by force, tearing down the fence to enter the enclosure, and put
up a small house, worth (Bumgardner estimates) $80 or $tOO, into which
he moved about October 20, again tearing down the fence; as Bum-
gardner testifies: "He had put it up to keep me out, but I was not go-
ing to stay out." Bumgardner took up his residence in the house just
one day before the expiration of six months after making homestead
entry.

Bumgardner's appeal is placed upon the ground that Turner-
"Had no right to the land in contest at the date of the institution of

such contest by reason of his prior settlement and occupation thereof,
he having failed to place his homestead entry therefor of record within
the limitation prescribed by statute, or to appeal from the decision of
the local officers refusing his application to homestead the land."
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The first question to be disposed of is Bumgardner's right to make
homestead entry of the land.

It will be noticed that Bnmgardner has no equities in the case, and
claims none. He stands on a bare teclhnicality-the fact that Turner,
after the rejection of his entry by the local officers, failed to appeal
within the time prescribed by your rules.

The case of Atherton v. Fowler (96 U. S.,513), although not in all re-
spects parallel to the one at bar, contains much reasoning that is equally
applicable herein:

" It is not to be presumed that Congress intended, in the remote re-
gion where these settlements are made, to invite forcible invasion of
the premises of another, in order to confer the gratuitous right of pref-
erence of purchase on the invaders. In the parts of the country where
these pre-emptions are usually made7" says the court-and the same is
equally true of homestead entries-" the protection of the law to rights
of persons and property is generally but iinperfevt under the best of cir-
cumstances. It cannot, theretore, be believed, without the strongest
evidence, that Con gress has extended a standinginvitation to the strong,
the daring, and the unscrupulous, to dispossess by force the weak and
the timid from actual improvements on the public land."

In Rector v. Gibbon (III U. S., 276), the supreme court, speaking of
the system of public land laws as a whole, says:

"Its aim has been to protect those who in good faith have settled
upon public land and made improvements thereon, and not those who
by violence or fraud or breaches of contract have intruded upon the
possessions of original settlers and endeavored to appropriate the benefit
of their labors. There has been in this respect in the whole legislation
of the country a consistent observance of the rules of natural right and
justice."

It was in pursuance of these general principles of right and justice
that this Department, in the case of Johnson v. Johnson (4 L. D., 158),
ruled that " the wrongvful act of an entryman, whereby the settlement
rights of another claimant for the same tract were not protected by filing
or entry, will not be allowed to enure to the benefit of such entryman,"
adding that "this Department . . . under no circumstances will
permit itself knowingly to be made an instrument to further the fraud-
ulent designs of an inidividual who is seeking to acquire title to land to
which he has Do right."
- Bumgardner is not in a position to demnand the protection of the De-

partment for an entry knowingly initiated in fraud of the rights of a
prior settler, and attempted to be consummated through force and law-
lessness. And an entry which has been erroneously allowed, or which
conflicts with previously acquired rights, is voidable, and upon proper
showing may be set aside and annulled (Wolf v. Struble, I I,. D., 457),
In my opinion Turner has made such a showing as to justify the setting
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aside and annulment of Butngardner's entry; and I affirm your office
decision holding the same for cancellation.

Rule 66 of Practice provides that in case of every rejected application
to file upon or enter any of the public lands, the register and receiver
shall " promptly advise the party in interest of their action, and of his
right of appeal. But in the case at bar the local officers, when they
rejected Turners application to enter, neglected to notifv him of his
right to appeal." e was thus left in ignorance of the proper course
to pursue for the protection of his rights. Therefore in my opinion he
ought not to be considered to have lost his right of appeal because of
his failure to do so within the time prescribed by the rles of your office.

For the reasons herein given, and in view of the good faith manifested
by Turner in fulfilling the requirements of the law as regards residence,
improvement, and cultivation, I affirm your decision awarding him the
tract in controversy. You will direct the local officers to accept his
application.

RAILROAD GRANT-JOIATT RESOLUTION OF J UNE 28, 1870.

SOUTHERN PAC. R. R. Co. v. DOOLEY.

A settlement, within the limits of the indemnity withdrawal for the benefit of this
company, made prior to the passage of the joint resolution of June 2, 1870, is
fully protected tereby.

Acting Secretary Muldrow to Commissioner Sparks, January 20, 1887.

I have considered the case of the Southern Pacific Railroad Com-
pany v. Obed D.Dnoley, as presented bythe appeal of the former from
the decision of your office, dated July 29,1885, allowing Dooley to make
homestead entry No.2055 of the SW. iof the NE.i, the SE. of the NW. ,
the NW. I of the SE.kand the NE. i of the SW.- of Sec. 25, T.25 S., R.
29 E., upon which final certificate No. 195 issued on August 2, 1885,
at the Visalia land district, in the State of California.

The record shows that the land in controversy is within the thirty
mile, or indemnity, limits of the grant by act of Congress approved
July 27, 186 (14 Siat., 292); that it was ordered to be withdrawn by
your office letter, dated March 22, 1867, received at the local laud office
on May 21, 1807. The township plat of survey was filed in the local
land office on August 2, 1879. On October 29, 1879, said Dooley filed
his pre-emption declaratory statement No. 6797 for said tracts, alleg-
ing settlement on May 1, 1870. On October 30, 1879, Dooley trans-
muted his filing to said homestead entry, and on April 11, 1885, made
final proof after due notice, the company appearing and contesting his
right to enter said tracts.

From the evidence submitted the register and receiver found that
Dooley was duly qualified to make homestead entry, that, as he settled
upon said land prior to May 1, 1870, and had complied with all of the
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requirements of the homestead laws, his final proof must be accepted
and the claim of the company must be rejected.

The company appealed, and your office, on July 9, 1885, armed the
decision of the local land office, upon the authority of departmental de-
cisions in the cases of Langan v. said company (10 C. L. O., 300), and
said company v. Wiggs, decided November 27, 1883 (43 L. & R., 146).

The local land office based its decision upon the case of Tome et al. v.
said company, decided by this Department on August 2, 1878 (5 C. L.
U. 85), in which it was held that the lands upon which the grant to said
company would operate were not identified until the date of the passage
of the joint resolution of June 28, 1870, authorizing the company to con-
struct its road upon the line designated on the map filed in the Interior
Department January 3,1867, and that the rights of al parties who were
actual settlers June 28, 1870, were saved.

It is insisted by the company that said decision is erroneous, and if
correct should have no application to settlements within the indemnity
limits, and that Dooley could acquire no settlement rights on land with-
drawn for the benefit of the company. The contention of the company
cannot be maintained. The effect of said joint resolution upon the
rights of settlers within the limits of said grant was very carefully con-
sidered by my predecessor, Secretary Schurz, in the Tome case (supra),
in which he states that "the grant is to be adjusted in the same man-
ner as though the filing of the map in this Department on January 3,
1867, was an act authorized by law, except that the rights of persons
who were actual settlers on the 28th of June, 1870, are to be protected.21
This ruling, based upon the opinion of the Attorney-General (16 Op.,
80), has been uniformly followed by this Departmnent.

In the case of said company v. Rabiall (3 L. D., 32, 1), Acting Secretary
JOSID, on January 17, 1885, approved of the Tome decision (supra), and
said " the ruling in the Tome case has been uniformly followed by this
Department, and I see no good reason for changing it in the present
case."

It must be remembered that the land in controversy is within the in-
demnity limits of said grant; that the right of the company attaches
to the odd numbered sections, within said limits, by selection; that no
selection of said tract has been made by the company, and it would be
a strained construction to hold that Congress intended to relieve actual
settlers upon lands within the granted limits, and deprive them of their
equitable rights, if their settlements were within the indemnity limits;
And this Department held in the case of said compaiy v. McCarthy,
(9 C. L. O., 176,) that said joint resolution saved the rights of settlers
upon lands within the indemnity limits of the withdrawal for the benefit
of said grant. See also Fox v. Southern Pacific It. R. Co. (2 IL. D.,
558.)

Again, if there is any doubt as to the construction of said resolution,
it must be resolved i favor of the government and against te com-
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pany. To hold that a settler who has made valuable improvements on
the public land and entered the same under the homestead law in ac-
cordance viith the uniform construction of the law for many years by
this Department, must e deprived of his home by a changed construe-
tion of the law, is not consistent with any principle of law or equity.

It is unnecessary to consider the question whbether the Department
bad anly authority to order a withdrawal of lands within the indemnity
limits. It is snfficient Ior ile case at bar to hold that since l)ooley was
an actual settler prior to aiid at the (late of the passatgeof said joint res-
olution his rights were saved thereby, and leaving shown full compli-
ance with the requirements of the homestead law, his said entry should
be passed to patent.

The decision appealed fromn is accordingly affirmed.

SCRIP LOCATION'; BlES JUDICA TA.

THOmAS B. VALENTINE ET AL.

By the former action of the Department, the right to locate Valentine Scrip on this
land is now resjitdiceta and will not be further considered.

Secretary Lamar to Commissioner Sparks, January 24, 1887.

I transmit herewith the application of Thomas B. Valentine, of San
Francisco, California, and David W. Kean, of Chicago, Illinois, for a re-
consideration of the departmental decision, rendered by my predecessor,
Mr. Secretary Schurz, February 28, 1879 (6 C. L. O., 22), denying, the al-
leged right of said parties to locate Valentine scrip on certain lands lying
on the Lake front in the City of Chicago. The decision referred to rest-
ed substantially upon the conclusions that the disposition of this land
through the action of the War Department in 1839 was final, and not
to be inquired into by this Department; and that in any event the
lands applied for were not subject to appropriation with Valentine
scrip.

It is now alleged as grounds for opening said decision and the re-ar.
gumeut of the whole case, () that Secretary Schurz was entirely mis-
taken in the facts upon which he based his decision. (2) That the de-
cision of Secretary Schurz, in holding that this land had been dedicated
to the City of Chicago and was therefore unoccupied public land, was
in direct' violation of the law, in that it was an attempt to divest the
United States of its title to these lands by an executive decisiou, and
thereby usurped the power of Congress to disposeof the public property.
(3) That a dedication, if lawfully made, only conveys an easement and
not the fee, hence though the City of Chicago may have the use of the
land the title thereto yet remains in the government.

This motion could not be entertained, as now presented, even if the
reasons urged for such action were in themselves found sufficient, for
so far as diselosed. by the papers accomlptlying the motion, no notice.
of its pendency has been served, or attempted to be served, on the ad-



DECISIONS RELATING TO THE PUBLIC LANDS. 383

verse party of record. The case when before the Department formerly
came up on the appeal of the City of Chicago from a decision of your
office allowing the scrip location, and it is the judgment the Department
then rendered, on. such appeal, that the motion seeks to re-open. Ap-
plications for reconsideration are only entertained after due notice to
the opposite party. Rle 76 of Practice.

Again, no reason is given for the delay in applying for a rehearing.
Motions for review, except in case of newly discovered evidence, must
be filed within thirty days after receiving notice of the decision (Rule
76.) There is herein no pretense that the facts in the case were not all
fairly before the Department when the decision complained of was ren.
dered.

The determination of the case by my predecessor's decision that be-
came final also precludes further a(-tiou in the matter. The rule in such
cases being that a decision by the head of a Department, with certain
excel)tious, is binding upon his successor, and there is nothing in this
case to make it an exception to the general rule.

It is proper to say that since the rendition of the decision now under
consideration, it has been followed without exception, so far as am
aware, in all cases of application to locate this scrip within the cor-
porate limits of a city or townsite. Townsite of Seattle v. Valentine et
at. ( C. L. O., 135). In the case of M~lerrifield v. Illinois Central Rail-
road Company (9 C. L. O., 219), which involved the location of Porter-
field scrip on this same tract, my predecessor, Mr. Secretary Teller, fol-
lowed the ruling now in question, and held that the land was not subject
to such appropriation. Again, on the application of John Farson, to
locate Valentine scrip on this tract, the Department adhered to its
former rulings, and rejected the application (2 L. D., 338).

It is therefore apparent that, aside from any o jection as to the want
of formality attendant upon the present petition, the question raised
thereby is no longer a proper subject for adjudication by the Depart-
ment, as the status of this land, under this and other cases, is now res
judicata. For the reasons assigned, the motion is denied.
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PUBLIC LAND STRIP-RAILROAD RIGHT OF WAY.

CHICAGO, KANSAS & WESTERN R. R. CO.

The lands embraced within the "public land strip" are subject to the operation of
the act of March 3, 1875, granting the right of way to railroads through the pub-
lic lands.

Said act does not require a railroad company, duly organized under the laws of a
State, to file proof of such organization under the laws of every State and Terri-
tory through which the road may pass.

But as said land has never been attached to any land district the provisions of the
act requiring a profile of the road to be filed in the local office cannot be com-
plied with, and a map therefore, of a line located through said lands could not
be approved.

Acting Secretary 3fnldrow to Messrs. Bitton & Gray, January 19, 1887.

Your communication of the 5th instant, asking to be advised whether
the status of the Public Land strip is such that maps of a located
line through the same can be approved under the general right of
way provided for by the act of March 3, 1875 (18 Stat., 482), was re
ferred to the Commissioner of the General Land Office, who has made
report thereon, copy of which I herewith enclose. The inquiry is made
in the interest of the Chicago, Kansas & Western Railroad Company,
a corporation organized and existing under the laws of Kansas.

I am of the opinion that the lands embraced in the territory known
as the "Public Land strip" are public lands of the United States, and
are subject to the operation of the act of March 3, 1875, granting the
right of way to railroads through the public lands of the United State s
I am also of the opinion that the act of March 3,1875, grants the right
of way through the public lands to any railroad company, organized by
the Congress of the United States or any State or Territory, except the
District of (Jolumbia, and that a company organized under the laws of
any State is not required to file proof of organization under the laws of
every State and Territory through which it may pass to secure the right
of way granted by that act.

But the fourth section of said act provides, " that any railroad com-
pany desiring to secure the benefits of this act shall within twelve months
after the location of any section of twenty miles of its road, if the same
be upon surveyed lands, and if upon unsurveyed lands within twelve
months after the survey thereof by the United States, file with the reg-
ister of the land office for the district where such land is located a pro-
file of its road; and upon approval thereof by the Secretary of the In-
terior, the same shall be noted upon the plats of said office, and there-
after all such lands over which such right of way shall pass shall be dis-
posed of subject to such right of way."

As the " Public Land strip" has never been attached to any State or
Territory, or to ay land district giving it jurisdiction over said lands,
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the provisions of the act could not be comphe(l with, and for this reason
I think the status of the land is such that a map of located line through
the same cannot be approved.

PRACTICE-CONTEST-MORTGA GEE.

HEGRANES . LONDEN.

A new hearing will not be accorded the mortgagee of an entry, canceled on contest,
unless it is clearly shown that the former proceedings were irregular or that the
evidence then submitted was false and unreliable.

Acting Secretary Muldroto to Cormmissioner Sparks,,January 29,1887.

By letter of February 6, 1883, your office ordered a hearing upon the
application of Carl Hegranes to contest the homestead entry No. 1740,
February 18, 1881,-cash entry No. 4000, June 15, 1882,-of FHaaken
Londen, embracing the NW.J of Sec. 24, T. 157 N., R. 53 W., Grand
Forks, Dakota Territory, the charge being that Londen had never re-
sided upon his homestead entry prior to making final proof.

Pursuant to said order, after due notice, hearing was set for July 20,
1883, at which date the entryman failed to appear, but sent a telegram
that he was sick and unable to attend the trial on that day. It being
made to appear, however, that said telegram was false, and that claim-
ant instead of being sick was simply intoxicated, the register and re-
ceiver refused a continuance and contestant submitted his testimony.
A continuance until August 2 was then ordered upon application of
contestant, and the entryman duly notified thereof. Upon said ad-
journed day, contestant again appeared, but claimant again failed to
appear, whereupon the register and receiver considered the testimony
already submitted, found therefrom that said entry was fraudulent,
and therefore recommended its cancellation. From this decision
(date not given) no appeal was filed, but the case still remained at the
local office.

Some time in September following, Louden died intestate, leaving no
known heirs, and on January 28, 1884, upon the application of George
W. Gilbert, administrator of his estate, the local office ordered a further
hearing in the case, without thinking it necessary to notify contestant
of such action, and hearing was appointed for March 11, 1884. On said
date contestant moved that the administrator be required to show that
he was entitled to a rehearing as no notice of the application therefor
had been given him. This motion the local office denied, and thereupon
both parties submitted testimony. Upon consideration of this latter
testimony the local officers by decision of June 20, 1884, found, that
claimant had never resided on the land as required by the homestead

2278 DEC-25
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law, but that inasmuch as the contestant desired to drop the case, they
recommended that the contest be dismissed, " as more injustice is likely
to result to the estate of the entryman by the cancellation than benefit
to the government by such action."

No appeal from this decision was taken, and the whole case was then
transmitted to your office, which by decision, dated April 28, 1885,
agreed with the local officers in that the evidence showed a total failure
on the part of the entryiman to comply with the homestead law in the
matter of' residence upon his claim, but disapproved of their recom-
mendation that the contest should be dismissed, and accordingly held
the entry in question for cancellation. From this decision an appeal
was brought here, and the case has been given a careful examination.

Since the decision appealed from was rendered, to wit, July 15, 1885,
there was filed in the local office the petition of one E. S. Winslow,
representing hiimselt to be a bonafide mortgagee for value, of saidtract,
without notice of any defect in Londen's title. In this petition Wins-
low alleges that he had no notice of the foregoing proceedings at the

time they were had, and asks, inasmuch as he has foreclosed his mort-
gage and is now the only party in interest, that another hearing be or-
dered at which he may be permitted to establish the gobd faith of the
entryman and his compliance with the homestead law.

Waiving whatever irregularities may exist in the proceedings already
had, it is clear from the evidence submitted at both hearings that the
charges in the affidavit of contest have been sustained. It is shown
beyond all question or doubt that the entryman never resided upon the
p-nd embraced in his claim prior to making final proof, or at any other
time, and your office correctly decided thereon. The contestant has
withdrawn from the case; but that does not abate the contest already
pending and prosecuted nearly to final judgment. Taylor v. fluffmaim
(5 L. D., 40).

As regards the application of Winslow to have another hearing in this
case, it is sufficient to say that it must be denied. There have been
two hearings in the case already, one of which was had after due notice
to the entryman, and the other upon the application of the adninistra-
tor of his estate, and the evidence submitted at both hearings shows
clearly that said entryman never complied with the law. The mort-
gagee is simply a claimant under the entryman, and before he is entitled
to be heard in the premises, he must make it appear by something
more potent than his own uncorroborated and unsworn statement that
said hearings were irregular in some respect, or that the evidence then
adduced is false and untrustworthy. This he has not done.

The decision appealed from is affirmed.
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PRACTICE-REVIEW; SPECULATIVE CONTEST.

NEILSON . SHAW (ON REVIEW).

If the evidence is such that fair minds may reasonably differ as to the conclusion to
be drawn terefrom, a review of the former decision will not be granted on the
ground that it is not supported by the evidence.

Acting Secretary Muidrow to Commissioner Sparks, January 29, 1887.

Simeon S. Neilson, y his attorney, has filed a motion for review and
revocation of t1epartatental decision, dated October 9th last (5 L. D.
358), in the case of said Neilson v. Flora E. Shaw, involving the NW.*
of Sec. 12, T. Ill N., R. 61 W., Huron, Dakota Territory.

Said decision affirmed that of your office, dated February 11, 1885,
an(l awarded the tract specified to Mrs. Shaw under her right as a pre-
ferred contestant, the question at issue being as to which of the parties
herein should be considered as the first bonafide legal contestant.

$ * * * *P *
The departmental decision herein.compfained of found the facts sub-

stantially as your office had (lone and likewise came to the same conclu-
sion in the matter of the preference right of contest; citing as author-
ity for such ruling instructions to land officers at Grand Forks, Dakota
(9 C. L. O., 186), Delaney v. Bowers (1 L. D., 189), O'Kane . Woody
(2 id., 64), instructions to Huron office, September 22, 1883 (3 id., 120),
Brown v. Brown and Moses v. Brown (2 id., 259) Thorpe, et al. v. McWill-
iams (3 id., 341), Melcher v. Clark (4 id., 504), Dayton v. ause (id.,
268), and Geer v. arrington (id., 410); and commenting upon and ex-
plaining the cases of Johnson v. Bishop et cal. (2 L. D., 67), and Austin
v. Norin (4 IL. D., 461). From all which it is apparent that the sole
question in the case is as to the legality and validity of Neilson's con-
test;. for if said contest, being the first in point of time, was valid and
legal, then as a matter of law he should have the preference right of
entry after cancellation of the entry attacked under the act of May 14,
1880 (21 Stat., 140). The decision complained of found it to e invalid,
illegal, and fraudulent, in that it was not initialed and prosecuted in
good faith, but for speculative purposes.

The motion herein sets up sixteen reasons" why said decision should
be revoked: The first, second, fifth, sixth, seventh, twelfth and six-
teenth specifications of error relate to questions of evidence and good
faith in the parties herein and attack the findings on those matters in
the decision complained of; the third, fourth and fifteenth specifications
relate to questions of law, and insist that said decision is in violation of
the second section of the act of May 14, 1880, and the settled rules of
the land epartment; and the-eighth, ninth, tenth, eleventh, thirteenth
and fourteenth specifications relate to the rulings and decisions cited as
authority for the conclusion reached in said decision, and insist that
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some of said cited decisions and rulings are irrelevant and have no ap-
plication to the case under consideration, and that others are misapplied.

I have given the evidence a careful re-examination. Much of it is irrel-

evant and has no bearing u)on the question at issue. Much of it is also

conflicting, and some of it irreconcilable. But I think it evident that
at the time fMrs. Shaw initiated her contest, Neilson had at least three
contests pending in his own name, including the one under considera-

tion, and at least two more in the name of one Pickering in which he

was interested somewhat, against separate tracts of land. I think it
quite evident also that he desired to enter one of the tracts thus con-

tested when the entry covering it shoul be canceled. le testifies that
he from the first intended to enter the tract in question, and that he de-

sired to sell the withdrawals of the other contests or his preference right,

in case he procured the cancellation of the original entries; that his pur-

pose always was to enter the tract in question except for a brief time,

after Mrs. Shaw had moved upon the claim, when he consented to with-

draw his contest for a consideration, but as she was unwilling to pay

such consideration, he then went on with his contest and furnished the

evidence to procure the cancellation of the original entry. There is,
however, evidence to the effect that Neilson was willing to sell the with-

drawal of any one of his contests, and that he offered Lyman his choice
of any one of five contests, including the one tinder consideration. Thus
leaving it to be inferred that he would sell those for which he could

realize the most money and keep for himself one claim, which one he

was not particular. While, as already stated, the evidence upon this

question is somewhat conflicting, I am not able to conclude from a re-

examination of it, that the former finding was absolutely and uncon-

scionably wrong. Granting that the evidence is such that fair minds
may reasonably differ as to the conclusion to be drawn from it, yet for

this reason, if for no other, I am of opinion the former finding as to the

facts should be adhered to.
It thus appears that the withdrawal of this Neilson contest was

offered by him for sale prior to the time your office ordered a hearing

upon the original contest, but that it was never sold, nor even offered
for sale subsequent to said last-named date, is unquestioned. On the con-

trary, as abundantly appears from the evidence, when your office, on

July 15, 1882, directed a hearing upon Neilson's application to contest,

and at all times thereafter he continued to prosecute said contest as
rapidly as circumstances would permit, moved upon the land in the

early part of the year 1883, and has continued to reside there ever since,
his improvements at date of last hearing (August 11, 1884,) being val-
ued at from $600 to $1,000. It must be borne in mind, however, that

Mrs. Shaw has been living upon the land ever since June, 1882. But

inasmuch as each party here appears as a contestant, each must be re-

stricted to rights obtained by the contest. Consequently, the questions
of priority of settlement, residence, and improvements do not properly
enter into a consideration of this case.
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Recurring now to the only real question in the case, viz: the charac-
ter of Neilson's contest, it is found he had upon several occasions, prior
to the date when his application to contest was allowed by your office,
offered the relinquishment of it for sale. This fact renders it what was
considered in the former decision to be fraudulent and speculative; and
in this conclusion I a unable to find error of law. It is true, as sug-
gested by counsel for Neilson, that there is nothing in the statute itself
to prevent an individual from contesting as many homestead and cash
entries as he may choose to do. Likewise it has been often ruled that
the qualifications of a contestant do not enter into the consideration of
a contest against a homestead or cash entry. But it must also be re-
membered that a contest initiated for the purpose of speculation and
actually offered for sale is not a contest in good faith, and is therefore
invalid. Being invalid, no rights are acquired by virtue of it.

This disposes of the only real question in the case, adversely to Neil-
son. This contest having been declared to be of no avail, that of Mrs
Shaw is allowed to take effect. laving also furnished evidence suffi-
cient to warrant the cancellation of the entry attacked, she should upon
paying the land office fees be allowed to enter the land in controversy.
The question of iprovement, etc., does not enter into a consideration
of this case.

It is thus made apparent that there was neither error of fact nor of
law in the former decision; and this view of the case'renders it unneces-
sary to discuss the authorities cited in said decision. For, if the con-
clusion therein was correct, it is a matter of little or no consequence
whether the authorities cited support it or not.

For the foregoing reasons. the motion for review and revocation will
not be granted, and the former decision is adhered to.

TIMBER TRESPASS.-HOAESTE.4D ENTRY.

JOHN T. WOOTEN.

Boxing pine trees on the public lands for the purpose ofsecnring trpentine is an in-
dictable offense under section 2411 R. S.

Such use and disposition of timber, growing on land covered by a homestead entry,
cannot be regarded as the "cultivation" requirad by the homestead law.

Secretary Lamar to te Attorney-General, Jantary 31, 1887.

Herewith I transmit the papers in a case of timber trespass for tur-
pentine purposes alleged against John T. Wooten, of New Branford,
Florida, comprising a copy of a letter from the Commissioner of the
General Land Office dated the 21st instant, report of special agent Con-
ner of June 22nd, 1886 with accompanying affidavits, letter ot agent
Conner of June 14th, 1886, letter of late agent Coffinan of April 21st 1885,
with certain affidavits, and letter of agent Griffin of June 4th 1885.
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From these papers it appears that from January 1885 to June 22nd
1886, the date of agent Conner's report, Wooten caused about 26,400
pine trees to be boxed on the lands described, located in townships 6
and 7 south, range 14 east, Florida, gathered therefrom 770 barrels of
crude gum which he hauled to his distillery near by and there manu-
factured into 6,160 gallons of turpentine and 770 barrels of resin, sell-
ing the same in Savannah, Ga.

The value of the turpentine is given as 25 cents per gallon, and the
resin $1 per barrel.

O the lands on which the trees were boxed 160 acres were vacant at
the date of the trespass, and 880 acres were covered by homestead en-
tries. It appears that certain of these entrymen came from North Caro-
lina to work for Wooten, who frnislhed them with money to pay the
entry fees.

The gum which came from the trees on these homestead entries was
received by Wooten on the following terms: He to pay the entrymen one-
third of a cent per season for the products of each box, boxing, and chip-
ping the trees and gathering the gum; or $2.50 per barrel for the gum at
the trees, they to box and chip the trees and do the dipping. In either
case he received the gum at the trees and hauled it to the distillery. In
answer to the question, '-Was the trespass willful?" Agent Conner
says, "John F. Wooten knew the haracter and status of the lands he
was boxing and buying gum from." Part of the trees on the home-
stead entries were boxed by Wooten or by men in his employ, and part of
them by the homesteaders, under the contract Wooten made with them
to receive the crude gum. All the entries involved have either been
held for cancellation, or hearings have been ordered therein. Wooten
is represented as financially responsible, and the agent who investigated
the case recommends a thoroughi enforcement of the law against him."

I concur in the view of the Commissioner that the boxing of trees for
turpentine purposes, and the working of a turpentine orchard on a
homestead entry is not such a " cultivation " of the land as is contem-
plated by the second section of the act of 1862. The cultivation con-
templated by that act was undoubtedly the preparation and use of the
soil for agricultural purposes, whereby the land would be reclaimed
from its wild state and be made productive. Said act gives the home-
steader a right to occupy the land entered for the purposes of a resi-
dence, cultivation and improvement, with a view to making it his per-
manent home, but it invests him with no right of spoliation, nor does it
confer any privilege to use the land for any purposes inconsistent with
its use for farming pursuits.

Where homestead entries are covered with timber it is held by this
Department that the entrymen have no right to remove the timber from
the land faster than is necessary in order to clear it and prepare it for
cultivation. To that extent the timber may be appropriated by the en-
tryman, but no further, until he has made proof of compliance with the
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requirements of the homestead law, and has received his receipt for the
payment of the land office fees.

Slich view of, and practice under, the law would certainly forbid the
boxing of trees on homestead entries for turpentine purposes, and te
working of turpentine orchards thereon. This Department holds that
the boxing of trees on the public lands for turpentine purposes is an
offense indictable under section 2461 Revised Statutes of the United
States, and in this view is sustained by the ruling of Judge Hill, dis-
trict judge for the Southern District of Mississippi, in the case of G-.
S. Leatherberry, (27 Fed. Rep., No. 8, p. 606). As stated by Judge Hill,
the object and purpose of this section is to protect the public timber.
The result of boxing pine trees for turpentine purposes is to destroy
the timber as effectually as thoutgh it were severed from the stump, the
only difference being that the boxing process is slower. To hold that
thus boxing the trees is not an offense under this section would be go-
ing a great way toward defeating the purpose had in view in its enact-
ment. Destroying the trees by boxing is equivalent to cutting them
down at once; and using the crude gum for the manufacture of turpen-
tine and resin is employing the timber for a purpose other than for the
use of the Navy of the United States.

I cannot see that the method adopted by Wooten to secure the crude
gum from the trees upon these homesteads relieved him in any sense of
the responsibility attaching to the boxing of the trees or the use of
their product. Where he did nof box the trees himself or hire some one
else to do it for him, he procured it to be done by the entrymen by rea-
son of the agreement made with them ; and in either case, whether the
gum caine from he trees boxed by the homesteader or himself, he en-
tered upon the lands to gather the product of the boxing.

Special attention is directed to the letter of Agent Griffin of June
4th,.1885, which seems to show very clearly that the result of boxing
pine trees for turpentine is to destroy them as certainly as though they
were cut down, " the only difference being that the boxed tree has a
few years to linger while the turpentine gatherer dips its dying flow of
sap."

In view of the facts set forth in this case I am of opinion that Wooten
is liable criminally for boxing or causing to be boxed the trees involved
in the trespass, whether on the homestead entries or vacant public
land, as well as civilly for the injury done by the boxing, and for the
turpentine and resin manufacture(l from the gum. I have the honor,
therefore, to request that you will cause the papers herewith to be re-
ferred to the proper United States attorney, with directions to institute
criminal suit against Wooten for his violation of law in connection with
the boxing of the trees and the appropriation of the gum, and civil
suit against him to recover the manufactured value of the turpentine
and resin, and for the amount of the injury done to the trces by the
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boxing, as recommended by the Commissioner, if an examination of the
facts in the case shall seem to warrant such action and it shall be deemed
to be for the interest of the public service.

PRACTICE-CERTIORARI-APPEAL.

MURDOCK V. HlIGGASON.

The application for certiorari herein, being in effect an appeal, is treated as such,
having been filed within the proper time therefor.

Acting Secretary Afuldrow to Commissioner Sparks, January 31, 1887.

Oscar Higgason has filed in the Department an application for certi-
orari in the above stated case, alleging error in the decision of the As-
sistant Commissioner of December 9, 1886.

It appears from the application, which is verified by the record, that
on July 8, 1886, you affirmed the decision of the local officers in favor
of the legality of Higgason's pre-emption settlement and filing, with
the right to show compliance with the law as to residence and cultiva-
tion.

October 5, 1886, a motion was made by Murdock for a reconsideration
of said decision upon exparte testimony filed before you alleging fraud
and illegality in Higgason's settlement and filing.

November 1, 1886, Higgason filed a motion for a hearing in said case
to enable him to introduce evidence to disprove the allegation in said
'motion for reconsideration, which was refused, and on December 9, 1886,
the Assistant Commissioner reconsidered said decision of July 8, and
ordered the cancellation of liggason's filing.

It appearing that the lin tation as to appeal has not expired, and also
that the petition termed an application for certiorari is in effect an ap-
peal, I think it may without i mpropriety be termed an appeal and so
treated, if he so elect.

HOMlESTEAD-COMMUTA TION-RESIDENCE.

OSCAR T. ROBERTS.

The right acquired by the original entry is lost, if the entry made on commntation
is canceled for the reason that a bonafide residence has Dot been established.

Acting Secretary Muldrouw to Commissioner Sparks, February 1, 1887.

This record presents the appeal of Oscar T. Roberts from the decisions
of your office, dated June 22 and August 22, 1885, holding for cancella-
tion his commutation cash entry No. 717 of the NW. 41 of Sec. 18, T.
139 N., R. S1 W., made December 18, 1884, at the Bismarck land office,
in Dakota Territory. With the final proof appears the explanatory
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affidavit of the entryman showing that he was an unmarried man, and
in limited financial circumstances; that on the 10th day of June, 1884,
he established an actual residence on the land in a house, which he had
previously erected thereon; that since that date he has maintained a
residence by going upon the land as often as once every two weeks, re-
maining sometimes over night, and at other times a day and a night,
looking after his household goods and superintendini his improvements
thereon; that during this time he has been engaged in clerical work at
Mandan in said Territory, about four and one-half miles distant from
said land; that since making said entry and establishing his residence
upon said land, as aforesaid, he has always claimed the same as his home
to the exclusion of one elsewhere; that he has expended his wages in
improving said land, and the improvements have been made thereon to
the full extent of his means; that the house built upon said tract has
a good. substantial frame, double-boarded, ceiled inside and lined with
building paper, and is a good, comfortable resilence, furnished with all
necessary household furniture; that he has continued to reside on said
tract all that was possible for him to do under the circumstances; that
he has acted in perfect good faith, and is trying to secure said land for
a home and not for the purpose of speculation.

Upon the proof offered the local land officers recived payment and
issued cash certificate for said land. On June 22, 1885, your office sus-
pended said cash entry, for the reason that the testimony concerning
the entryinan's absences was indefinite, and the local land officers were
directed to notify him "' that a supplemental affidavit, duly corroborated,
specifying the date and duration, as well as the cause of each absence,
is required." Thereupon, Roberts filed a spplemental affidavit as di-
rected, repeated substantially his former statements, and also alleged
that he had expended some four hundred dollars in improving said land;
that having kept no menmorandum, he was unable to state the exact
dates or duration of his several absences from the land; that his em-
ployment required him to spend the greater portion of his time away
from the land, but that he went to the land at least once in two weeks
during the entire time prior to making proof and payment for the same;
that he has no intention of abandoning said land and still cotinues to
keep up his improvements thereo ; and that if the proofs already sub-
mitted are not considered sufficient to sustain his entry, then he must
lose the land, as he is unable to do anything more.

On August 22, 1885, N our office considered said supplemental affidavit,
and held that the explanation contained therein was not sufficient to
satisfy the requirements of your office, and that said cash entry must
be held for cancellation for want of proof showing a " bonaftde residence"
on said tract. Said decision further states " that the rights acquired
by his homestead entry still remain intact, the object of this present
action being only to insist that before obtaining title to the land, he
shall establish an actual residence thereon."
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It is clear that if the entryman has never established " bonafide resi-
dence"l on said tract and his entry is for that reason canceled, then the
homestead entry must also be canceled. Greenwood v. Peters (4 L. D.,
237). But the decision appealed from states that " it appears that he
(Roberts) made his entry December 10, 1883, but established residence
and broke ten acres," thus conceding that the eutryman established his
residence on the land. There is nio concealment by the entrynan in his
final proof and no evidence of bad faith on his part. Under the circum-
stances disclosed by the record, the entryman should be allowed to make
new proof, showing compliance with the law as to residence, cultiva-
tion, etc., within a reasonable time. UHis cash entry will remain sus-
pended. until such proof is furnished.

The decision appealed from is modilledl aecgrdlingly.

HOMESTEAD AFETIDA VIT-VOIDABLE ENTBtY.

ROE V. SCHANG.

A homestead entry in which the preliminary affidavitr was not tuade before the clerk
of the court in the county where the land is situated, but before the clerk of the
court in an adjoining county, is voidable only, and the defect may be cured by
proper supplemental affidavit.

Permission to file such affidavit is accorded the defendant herein, as the sufficiency
of his original afidavit was not an issue in the contest and his good faith is ap-
parent.

Acting Secretary Muldrow to Commnissioner Sparks, February 5, 187.

I have considered the application of Nelson C. Roe for a review of
departmental ecision, rendered November 13, 1886, in the case of Nel-
son C. Roe v. Quirin Schang, in which tire decision of your office affirm-
ingthe action of the local land officers in dismissing Roe's contest against
Schang's homestead entry No. 5727 of the S. of the NE. of Sec. 8,
T. 6 N. R. 66 W., nade June 14, 1884, at the Denver land office, in the
State of Colorado, was affirmed.

The record shows that Roe initiated a contest against said entry, no-
tice was issued charging abandonment, ald testimony was taken be-
fore the proper officer on February 19, 1885. Upon the evidence sub-
mitted the register ad receiver found that the claimant had acted in
good faith ; that the allegations of the contestant were not sustained,
and that the contest should be disnissed. On appeal, your office, on
May 26, 1885, affirmed the action of the local land officers and dismissed
said contest. Thereupon, the contestant appealed to this Department
and the decision of your office was affirmed.

It does not appear that a single issue is raised in this motion that
was not presented to the )epartmnent whensaid decision was rendered.
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The applicant has appended to his motion certain letters alleged to
have been written by the defendant, but it does not appear that they re-
late to the land in controversy.

The affidavit of contest charged abandonment, change of residence
for more than six months and failure to settle and cultivate as required
by law, and the notice issued summoned the defendant to answer to
the charge of abandon ment. There was evidence submitted relative to
said charges upon both sides, and since the testimony is conflicting and
the decisions of the local land officers, your office, and the Department
all sustain the good faith of the entryman, and hold that the contest-
ant has failed to sustain the charges made against said entry, the de-
cision, so far as relates to these issues, must remain unchanged. The
motion, however, presents another serious question, which deserves
consideration.

The third ground upon which said motion is based is as follows: " It
was error not to order the entry canceled, on the ground that it was
sworn to before the clerk of the court in and for Larimer county, when
in truth and in fact said land is in Weld county."

The affidavit shows that it was executed before the clerk of the dis-
trict court for Larimer county, Colorado, and it appears that the land
in controversy is in the county of Weld.

Section 2294 of the Revised Statutes of the United States provides
that, " In any case in which the applicant for the benefit of the home-
stead, and whose family or some member thereof is residing on the land
which he desires to enter, and upon which a bona fide improvenent and
settlement have been made, is prevented by reason of distance, bodily
infir-mity, or other good cause, from personal attendance at the district
land office, it may be lawful for him to make the affidavit required by
law before the clerk of the court for the county in which the applicant
is an actual resident, and to transmit the same with the fee and com-
missions to the register and receiver."

In the case at bar, it is not claimed by Schang that any member of
his family, other than himself, was residing on said land, hence a strict
compliance with said section necessitates the making of the affidavit
before the clerk of the court of the county where said land is situated,
Said entry is not, however, to be considered void, but rather voidable,
capable of being perfected by a supplemental affidavit made before the
proper officer. The insufficiency of said affidavit was not put in issue in
said contest, nor was it alleged in the appeals from the local land offi-
cers or your office. This Department unquestionably has the power
to cancel an entry for good cause shown on appeal, even when the cause
is not alleged in the affidavit and notice of contest. Smith v. Brandes
(2 L. D., 95); Condon v. Arnold (ibid., 96); Murphy v. Longley et al.
(4 IL. D., 239). But it will be observed that such action is based upon
the theory that in all contests the government is-a party in interest, and
whenever the evidence shows that a party is seeking to acquire title to
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the public land fraudulently. the entry will be canceled, even though
fraud is not specifically charged by the contestant. Lee v. Johnson
(116 U. S., 48).

Since it has been decided- by the local land officers, your office, and
the Department, that the entryman has acted in good faith, and there
is no sufficient reason shown for changing that ruling upon that point,
there does not seem to be any valid objection to allowing Schang to
make a supplemental affidavit before the proper officer curing the de-
fect above indicated. You will therefore direct the local land officers to
advise Mr. Schang that he will be allowed thirty days from receipt of
notice hereof within which to file said supplemental affidavit.

Said departmental decision is modified accordingly.

RAILROAD GRANT SELECTION-FINAL PROOP.

NYYtAN v. ST. PAUL M. AND M. RY. Co.

Selection of a tract within the granted limits will not confer title if the land was not
granted; but while the selection remains of record entry of the land should not
be allowed.

When final proof is offered for land covered by an adverse selection, the party mak-
ing sch selection is entitled to special citation.

Acting Secretary Muldrou to Commissioner Sparks, February 7, 1887.

I have considered the case of Charles Nyinan v. the Saint Paul, Min-
neapolis and Manitoba Railway Company, transmitted by your office
letter, dated December 10, 1885, in accordance with departmental in-
structions, dated November 23, 1885.

The record shows that said tract is within the granted limits of said
company, and that your office, on February 5, 1885, rejected its claim
to the NE. of Sec. 3, T. 117 N., R. 2'9 W., in the Benson land district,
State of Minnesota, for the reason that said tract was covered by home-
stead entry No. 1111 at the date when the right of the State attached
to the odd numbered sections granted, to wit, on March 3, 1865. Fl-
ler made said entry on November 18, 1864, which remained of record
until May 1, 1872. On June 5, 1873, Nyman offered his pre-emption
declaratory statement for the S. of said quarter section, alleging set-
tlement thereon March 14, same year, and Peter Asp offered to file his
pre-emption declaratory statement for the N. of said quarter section,
both of which were rejected by the local land officers because of conflict
with the right of said company, and the parties duly appealed from
said action.

An inspection of the records of your office shows that on May 26, 1880,
said company selected said NE. J-which your office seems to have over-
looked-and the selection was posted on August next ensuing. On
November 15, 1883, Nyman made homestead entry No. 11,538 of the N.
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4 and Asp made homestead entry No. 11,539 of the S. i of said + section,

each filing an affidavit alleging that a mistake had been made in the

description of the land embraced in his said declaratory statement and

that he was actually residing upon the land which he sought to enter.

On December 18, 1883, Nyman gave due notice of his intention to make

final proof before the proper officers on January 31, 1884, and on the

date last named he offered his final proof, showing continuous residence

on the land since November, 1873. The proof was accepted, and on

March 15, 1884, final certificate No. 6135 was issued thereon. Your

office held that since the railroad company had failed to appear at the

tiwe and place mentioned in the published notice for making final proof

and contest Nyman's right to make said entry, it thereby waived all

right to appear afterwards and assert a claim to the land adverse to

him. Said decision is based upon the departmental decision in the case

of the Atlantic and Pacific Railroad Company v. Andrew J. Forrester

(1 L. D., 431).
It is strenuously insisted by the company that said decision of your

office is erroneous in holding that Fuller's said entry excepted the laud

covered thereby from said grant, for the reason that the papers show

that Fnller, at the time he made said entry, was in the military service

of the United States, and it does not appear that his family or some

member of his family was at the time residing on the land; and (2) that,

as the record shows that said company had made a selection of said

quarter section, which was posted upon the records of your office, it was

error to hold that the company waived any right by not appearing at

the time and place mentioned in the published notice, for the reason

that there was no special notice served upon the company to appear at

that time and contest Nyman's right to the land.
The record shows several irregularities in the proceedings which

should not have been allowed. If, however, it shall appear that said

section was excepted from the grant to said company, these irregulari-

ties are but errors without injury so far as its rights are concerned.
The contention that Fuller's entry, being intact at the date when the

rights of the company attached, did not except the land covered thereby

from the grant, cannot be maintained. It has been repeatedly ruled

by this Department adversely-to the claim of the company and may now

be considered well settled. Hastings & Dakota Railway Company v.

Graham (1 L. D., 380); St. Paul M. &A M. Ry. Co. v. Forseth (3 L. I).,

446); same company v. Leech (ibid., 506); Northern Pacific R. R. Co. v.

Urquhart (4 IL. D., 421>.

Again, the selection of said company should not have been allowed,

on account of the pending appeals from the decision of the local land

officers. St. Paul M. & M. Ry. Co. v. Paulsen (4 L. D., 232).

The selection could give the company no right to land within its

granted limits which had never been granted. When, however, said

selection had been allowed and posted upon the records of your office,
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the homestead entry should not have been allowed until the selection
had been canceled.

The Forrester ease (srbpr ) is not authority for the case at bar. Where
there is a selection of a tract of laud of record and a homesteader ap-
plies to make proof for the same tract, the party making such selection
should be specially cited to appear at the time and place where the final
proof is to be offered. Since, however, in this case it appears that said
tract was excepted from the grant for the benefit of said company, said
selection suld be canceled and the entry passed to patent.

The decision appealed from is modified accordingly.

TIMB PEl CUL TURE CONTEST-NOTICE.

RABUCK V. CASS.

The heirs of a 1deceased entryvnan are ent titled to notice in case of contest against the
entry, and the service of such notice must be affrnmatively shown by the contest-
ant.

Acting Secretary Muldrou- to ommissioner Sparks, February 7, 1887.

On January 6, 1.882, William S. Rabuck initiated contest against the
timber culture entry of Benjamin F. Css for the SE. of Sec. 6, T. 11l
N., R L ., Hnron, Dakota, alleging failure to comply with the law.
Hearing was set for October 3d following, and on default of contestant
the case was dismissed. Afterwards, by letter of April 7, 1884. on pe-
tition of Rabuck your office re-instated said contest. At the date of
the re-instatement of the contest, claimant was dead, and accordingly
Rabuek filed a supplemerntil affidavit, dated A ril 16, 1884, alleging
that claimant and his heirs had failed to comply with the law. Notice
issued, and service was had by "1 showing" the writ to the Widow of
claimant, and leaving a copy of the same at her residence. Testimony
or the part of contestant was take, and the local officers recommended
the cancellation of the entry. No appearance was made on behalf of the
defense. Your office, by letter of April 9, 1885, reversed the action of
the local officers and dismissed the contest. Rabuck appealed.

It is clear that the service of notice was not properly made.
Upon the death of the entryman, the law casts upon his heirs the

burden of showing compliance with the law. As a consequence they
are entitled to notice of a contest based on want of compliance with the
law, and the service of such notice must be affirmatively shown by the
contestant. The service is therefore set aside together with all subse-
quent proceedings. It does not seem necessary however to dismiss the
contest, as the error can be cured by a ew service, in accordance with
law and the rules of practice.

Said decision is accord inugly modified.
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FINAL POOF-POSTING ATOTICE.

SOUTHERN PACIFIC R. R. CO. V. PATRroC BRADY.

Posting notice in the office of the register, of intention to make final proof is an essen-
tial, without which such proof cannot he iccepted.

Acting Secretary Muildrow to Commissioner Sparks, February 7, 1887.

I have considered the case of the Southern Pacific Railroad Company
v. Patrick Brady, as presented by the appeal of the company from the
decision of your office, dated June 16, 1885, approving for patent Brady's
homestead entry No. 323, of the SE. I of the NE. . and the NE.j of the
SE. 4 of Sec. 13, T. 26 S., R. 33 E., and Lot 3 of SW. i and NE. 1 of the
SW. i of Sec. 18, T. '6 S., R. 34 E., M. D. M., made October 28, 1880,
upon which final certificate No. 136 issued April 2, 1883, at the Bodie
land office, California, anti also rejecting the claim of said company to
the tracts in the odd nnbered section covered by said entry.

The claim of said company was rejected, for the reason that although
the land in question is within the indemnity limits of the withdrawal for
the benefit of said company under its grant made by act of Congress ap-
proved July '7,. 1866 (14 Stat., 292), which became effective on May 21,
1867, yet the company has made no selection of said tracts, and did not
appear at the date and place mentioned in the published notice of Bradyns
intention to make fiual proof, and contest his right to enter said tracts.

It is insisted by the company that there is no evidence of the posting
of the notice of intention to make final proof by Brady in the office of
the register as required by law and the regulations of this Department,
and that your office has no power to waive a plain requirement of law.
But your office helti that as the notice of intention was duly published,
the presumption must be that the register has done his duty, and since
it is " now impossible to obtain a certificate to that effect, owing to a
change of officers," the filing of said certificate will be waived.

It is quite clear that if said notice was not posted in the office of the
register as required by law, then there was no legal notice given and
the company was not bound to appear at the time and place designated
for making said final proof. It is not shown that the former register is
dead, or that his certificate cannot be procured. The entrynLman should
be called upon to furnish the proper certificate of the register, or fur-
nish satisfactory evidence that the said notice was duly posted, and in
case he fails to do so, he should be required to make new proof as re-
quired by law.

The decision appealed from is modified accordingly.



400 DECISIONS RELATING TO THE PUBLIC LANDS.

ATTORNE YS-RECORDS OF THE LA ND DEPARTMEATT.

W. 11. LAMAR.

An attorney in good standing before the Land Department, prior to filing his appear-
ance in a case, but prelininary thereto, is entitled to inspect the record and all
papers upon which action has been taken affecting the rights of the parties.

Acting Secretary ildrow to Commissioner Sparks, February 8,1887.

On November 5, 1886, W. H. Lamar, esq., filed in this Department
his petition, supported by affidavit, in which he avers that he is an at-
torney practicing before the courts of this District and the Executive
Departments; that on or about the fourth day of November, 1886, he
received from W. W. Leek, of Plum Creek, Dawson County, Nebraska,
a letter requesting him to examine, the record in the matter of the home-
stead entry of George Tull, number 16572, Grand Island, Nebraska, and
to fix the fee for which he would take charge of and prosecute his ease;
that on said 4th day of November, 1886, he made personal application to
you for permission to examine said record, for the purpose of determin-
ing whether he would accept a retainer in said case, and if so the
amount he would charge; that permission was refused, on the ground
that it would be contrary to the rules of the General Land Office to
allow him to examine said record. Nir. Lamar alleges that said action
of your office was erroneous, because,

First: " That there is no rule of the General Land Office prohibiting
such examination of records."

Second: " That it is incompetent for the Commissioner to make a
rule which would prohibit such examination."

Third: " That it is the imperative duty of the Commissioner to allow
such examination of records for the purpose stated in this case."

On November 6th last, said petition was referred to your office by this
Department " for early report," and on January 13, 1887. this Depart-
ment received the report of your office upon said petition, which is dated
December 4, 1886.

By your office letter, dated October 25, 1886, Mr. Lamar was advised
that if he desired to appear for said entryman he would have to file the
entryman's written authority for such appearance, citing as authority for
said ruling thecircular approved July 31,1885 (4 L. D., 503) and the case of
McIntyre (4 L. D.,527). Said circularan( decision were considered by this
1)epartmnent on Janniary 6,1887, in thecase of F. M. eaton (5 L. D.,340),
referred to in your said report, and it was held that sai(l circular was not
intended to and did not apply to attorneys practicing before your office
and this Department; that the Department, on February 1, 1886 (5 L.
D. 337) prescribed the conditions u pon which attorneys-at-law and those
not attorneys-at-law may be admitted to practice before this Department,
which regulations require " them to furnish satisfactory evidence that
they are of good moral character and in good repute, and possess the
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necessary qualifications to enable them to render claimants valuable
service, and otherwise competent to advise and assist them in the
presentation of their claims." It was shown in said decision that the
Supreme Courtof the United States from Chief Justice Marshallto Chief
Justice Waite had invariably held " that the appearance of an attorney
for a party is always deemed sufficient for the opposite party and for
the court, unless there are circumstances indicating fraud or collusion," 
citing Osborne v. United States Bank (9 Wheaton, 740), and Hill v.
Mendenhall (21 Wall., 454).

The rules of practice adopted by this Department, in so far as practi-
cable, are framed in accordance with the rles of practice usually es-
tablished in courts of justice, and it is not apparent why attorneys in
good standing practicing before this Department should not be held to
the same accountability and be accorded the same privileges as if prac-
ticing in the courts of the country.

It is suggested in the report of your office that Mlr. Lamar " over-
looked Department circular of January 11, 1886 (4 L. D., 336), amend-
ing Rule 108 of Practice," and you hold that said circular specifies more
distinctly the persons allowed to examine " the records of the case,"
and also emphasizes the discretionary power of the Commissioner.

Rule 108 of Practice, prior to amendment, provided that, " In the ex-
amination of any case, whether contested or e.o parte and for the prep-
aration of arguments, the attorneys employed, when in good standing
in the Department, will be allowed full opportunity to consult the rec-
ord of the case and to examine the abstracts, plates, field-notes, and
tract-books, and correspondence of the General Land Office or of the
Department relative thereto, and to make verbal inquiries of the vari-
ous chiefs of divisions at their respective desks in respect to the papers
or status of said case; but such personal inquiries will be made of no
other clerk in the division except in the presence or with the consent of
the head thereof, and will be restricted to the hours between 11 a. m.
and 2 p. m.

Said rule was amended on January 11, 1886, as follows:
" In the examination of any case, whether contested or ex parte, the

attorneys employed in said case, when in good standing in the Depart-
ment,.for the preparation of arguments, will be allowed fall opportunity
to consult the records of the case, the abstracts, field notes, and tract
books, and the correspondence of the General Land Office or of the De-
partment not deemed privileged and confidential; and whenever, in the
judgment of the Commissioner, it would not jeopardize any public or
official interest, may make verbal inquiries of chiefs of divisions at their
respective desks in respect to the papers or status of said case; but such
inquiries will not be made of said chiefs or other clerks of division ex-
cept upon consent of the Commissioner, AssistantCommissioner, or Chief
Clerk, and will be restricted to hours between 11 a. m. and 2 p. m."

2278 DEc 26
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On May 24, 1884, this Department issued the following order:
"c Frequent requests are made for permission to examine the records

and correspondence in this Department, and its several branches by per-
sons not connected therewith. All its records t-re public and should be
accessible for examination to any reputable citizen for a legitimate ob-
ject. This should not apply to private claims, caveats, nor pending
applications for letters patent. They should not, however, be opened to
examination for idle, curious, or malicious ends. It is therefore-

" Ordered, That any public record or account in this Department shall
be subject to inspection by any reputable person, provided the specific
record, subject, or account shall be set forth by such person and the
reason given for the desired inspection.

" Subordinate officers of the Department, in determining their action
under this order, will exercise their own judgment as to whether any
public or official interests in each case would be jeopardized by any such
inspection, and, if in doubt, submit the matter for the action of higher
authority, together with the reasons for refusal, if any exist.

" It is the desire of the Secretary not to be embarrassed with the de-
ciding of such cases, unless grave objections arise in the minds of sub-
ordinates to granting such requests. It should be borne in mind by
those who, for the time being, are the custodians of the records and cor-
respondence of their several offices, that they can have no personal in-
terest in these matters, and that they are the servants of the public, for
the public good."

This order has never been revoked. The circular of January 11, 1886,
amending Rule 108, makes no mention of said order of May 24th, and
was not intended to change or abrogate it. The amended rule applies
to a particular class, to wit, " attorneys employed," when in good stand-
ing in the Department. Again, attorneys admitted to practice in the
courts are officers of the court, and their obligation to be faithful to the
court is as binding upon them as their obligation to be true to the best
interests of their clients. Bouvier, Vol. 1, 140.

In ex-parte Garland (4 Wall., 333), the supreme court of the United
States held that " attorneys and counselors are not officers of the United
States; they are officers of the court, admitted as such by its order
upon evidence of their possessing sufficient legal learning and fair pri-
vate character. The order of admission is the judgment of the court
that the parties possess the requisite qualifications and are entitled to
appear as attorneys and counselors and conduct causes therein. From
its entry the parties become officers of the court, and are responsible to
it for professional misconduct. They hold their office during good be-
havior, and can only be deprived of it for misconduct ascertained and
declared by the judgment of the court after opportunity to be heard has
been offered. Their admission and their exclusion are the exercise of
judicial power."
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The same doctrine was held by the supreme court of California, in the
case of Clark v. Willett (35 Cal., 534), and also that "an attorney's
license is prima facie evidence of his authority to appear for any person
whom he professes to represent." See also People v. Mariposa Company
(39 Cal., 683), Boston Tunnel Company v. McKenzie (67 Cal., 485).

The ground upon which Mr. Lamar's said application was rejected by
your office is, that he must file the entryman's written authority to ap-
pear for him, while in said report the authority for such rejection appears
to be amended rule of practice No. 108. Attorneys have always been
allowed by the courts to enter a special or limited appearance, and it
would seem that attorneys practicing before this Department, in good
standing, ought to be allowed to inspect the records of your office, in-
cluding all papers upon which action has been taken affecting the rights
of parties. The mere fact that a case is pending in one division of your
office rather than in another can make no difference in the principle.
It ought not to be presumed that attorneys of good standing in this De-
partment will disregard their obligations to be faithful to the Depart-
ment as well as to their clients.

No good reason is shown why an attorney practicing before this De-
partment should have any less privileges than would be accorded to any
other reputable person seeking to inspect the records of your officef
While it must be conceded that a large discretion should be given to
your office, yet that discretion is a legal one and should be exercised in
accordance with the regulations of the Department. When, therefore,
any attorney practicing before this Department represents that he has
been applied to by a party in interest to appear for such party in any
case pending in your office, and that he desires to inspect the record of
such case to learn the nature thereof and ascertain the amount of fee
to be charged for his services in appearing for such party, such attorney
should be allowed to inspect the record and all papers upon which action
has been taken by your office adverse to the interest of such party.

The application ot Mr. Lamar to be allowed to inspect the record in
said cse is allowed, unless there is some other objection that does not
appear in the record before me.

HOMESTEAD-PRE-EIIPTION-RESIDE CE; LOCAL OFFICE.

KRICHBAUM V. PERRY (ON REVIEW).

As residence is an essential under both pre-emption and homestead law, a claim under
each, at the same time, cannot be maintained.

A right in contravention of law cannot be recognized, though asserted as the result
of erroneous advice on the part of the local office.

Acting Secretary 3uildrow to Cornmnissioner Sparks, February 8,1887.

I have before me the application filed in behalf of George S. Perry
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for review of departmental decision of May 12,1886, in the case of Eliz-
abeth Krichbaum v. George S. Perry (4 L. D., 517), wherein Perry's
homestead entry, No. 6557, of the SW. of Sec. 34, T. 99 N., R. 64 W.,
Yankton, Dakota, was adjudged illegal and the preferred right of entry
was awarded to Kriebbaum, the contestant, under section two of the
act of May 14, 1880. Perry asks not only a review, but also a rehearing
on the following grounds, to wit:

1. Newly discovered evidence material to his defense.
2. Admitted and well known prejudice of the local officers against

his attorney who tried the case at the hearing had before them under
the contest, which prejudice influenced their judgment, notwithstand-
ing their intention and efforts to act impartially.

3. Applicant was misled by his attorney, and prevented from sub-
mitting at the former trial all the testimony material to a full and proper
defense.

4. He made the entry in good faith, and can show that when it was
made the local officers were fully informed of all the facts, including
those which were made the ground of the judgment of cancellation, and
that they advised him that said facts constituted no ground of objection
to the allowance of his entry.

5. The records of the Yankton office, where his entry was made, show
that it had been the practice to allow homestead entries under circum-
stances similar to those which surrounded this entry. Several cases
are cited from said records to sustain this averment.

6. He was wholly ignorant of the record facts above mentioned, until
since my said decision of May last, and he asked to be allowed to prove
the allegations above set forth.

Your office decision on account of which the appeal was brought held
that Perry's homestead entry was illegal and should be canceled, be-
canse, at the date thereof, the claimant was living upon his pre-emption
claim in an adjoining township, upon which he subsequently made final
proof and payment. The departmental decision, a review of which is
now asked, affirmed the judgment as above, but modified your office de-
cision to the extent of holding that contestant was entitled to the pre-
ferred right of entry under the act of May 14, i880, notwithstanding the
evidence upon which the judgment of cancellation was based was a
matter of record in your office.

The case has been very fully argued on the motion for review. The
arguments, together with the several grounds presented as reasons why
the motion should be granted, have been carefully considered.

The argument last filed in behalf of Perry asks that his entry be re-
instated on the facts now of record in this Department.

This renders it unnecessary to consider seriatim the several grounds
given in the original motion why a new trial should be had and addi-
tional exidence introduced, further than to say that they present to my
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mind no reasons which in my judgment would warrant a rehearing of
the case for the purpose of taking further testimony.

With a respect to a reconsideration of the case on the record as made,
it may here be remarked that in the former decision the evidence taken
at the hearing as to Perry's compliance or noncompliance with the law
in the matter of residence and cultivation was not taken into consider-
ation in the conclusion then reached.

It appeared that he had made his homestead entry while residing on
a pre-emption claim, on which he had not yet made final proof, and as
a conclusion of law on this admitted fact it was held that the entry was
illegal in its inception, and that for that reason it should be canceled.

The objection made to this in the motion for review is that while it is
true that Perry had not made final proof on his pre-emption claim at
the date when he made his homestead entry, he was advised by the reg-
ister and receiver, after their attention had been called to the facts rel-
ative to the status of his pre-emption claim, that he could, notwith-
standing those facts, legally make the homestead entry, and that hav-
ing relied on the advice thus given, and having acted thereon, he should
be protected in his homestead entry. That he was so advised was de-
nied by the district land officers in an official letter to your office, under
date November 7, 1885, after appeal from your office decision adverse
to Perry, which had been rendered March 7, 1885.

Subsequently, to wit, July 27, 1886, after the decision, a review of
which is now asked, an affid'avit was made by G. A. Wetter, late regis-
ter of the United States land office, contradicting the letter of the local
officers, above referred to, and stating that he was register of the Yank-
ton land office at the date when Perry made his homestead entry, and
until June 30, 1886; that to the best of his recollection said Perry rep-
resented to him and to the receiver the facts as herein stated, rela-
tive to his pre-emption claim, and asked if he could then legally make
homestead entry; that at that time both he (the register) and the re-
ceiver were of the opinion that a party could make a legal homestead
entry after having made application and having advertised to make final
proof and payment on a pre-emption claim, and that holding such opin-
ion Perry was allowed to make his homestead entry. The affiant mak-
ing this statement was the register who, in November, 1885, had stated
in an official letter to your office that any statement that the entry was
allowed as claimed, after the facts in the case had been made known to
the local office, is absolutely false. As evidence that the later state-
ment is the truthful one, counsel for Perry cite a list of half a dozen or
more cases in which homestead entries had been allowed at the Yank-
ton office, while pre-emption claims of the same parties were pending.

It appears from his citations that two of the homestead entries thus
made have been canceled by your office and the fees and commissions
refunded to the entrymen. The inference is that those remaining will
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receive the same action when reached in the course of business. It is
apparent, therefore, that whatever the opinion or practice of the local
office at which this entry was made may have been, your office has
promptly corrected errors of' the character in question whenever the
facts were brought to its attention by canceling as illegal homestead
entries made under the circumstances indicated.

The contention that Perry's homestead entry should be recognized
and treated as valid, because the register and receiver, knowing the facts
relative to his pre-emption claim, misled him by allowing his homestead
entry, can not be sustained. This Department has no power or author-
ity to legalize an illegal act, even though that act was done with the
permission of one of its officers. On the other hand, one of its duties
in cases relating to the public lands is to correct errors of law or of fact
committed in the local land offices, when properly brought to its atten-
tion.

It is therefore clear on the theory on which the motion for review
was filed, to wit, that whatever of irregularity or illegality appeared in
Perry's homestead entry as made should be excused and condoned be-
cause of the part taken in such illegality by the register and receiver,
that this Department cannot furnish the entryman any relief. But in
an argument recently filed in behalf of Perry it is contended in effect
that his homestead entry was legal; that under section 2297 of the Re-
vised Statutes a settler is allowed six months in which to commence
his residence on land entered by him under the homestead law, and
therefore that this entryman had a legal right to make his homestead
entry while he had a pre-emption claim pending upon which he after-
ward made final proof; and then, before the expiration of six months
from date of homestead entry, established his residence on the land
covered by said homestead entry.

This Department cannot recognize this as a correct exposition of the
law. It has never recognized the right of a person to at the sametime
claim one tract as a pre-emptor and another as a homestead entryman,
for the very good reason that both the pre-emption law and the home-
stead law require residence, and a person cannot maintain two resi-
dences at one and the same time.

While a homestead etryman is allowed six months within which to
establish his actual residence upon the tract embraced in his entry, the
law regards his residence as commencing from the date of his entry,
and if it appears, or as in this case is shown by proof, that residence
after that date was elsewhere, then clearly the homestead entry was il-
legal. Rufus McConliss (2 L. D., 622); J. J. Caward (3 L. D., 505);
Collar v. Collar (4 L. D., 26); Austin v. Norin (4 L. D., 461).

The motion for review and rehearing must be denied, and the decis-
ion of May 12, 1886, is adhered to.
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BAILROAD GBNT-FINAL PROOF.

BRADY v. SOUTHERN PAC. R. R. (Jo.

The notice of intention to make final proof given in accordance with the act of March
3, 1879, is an invitation to any and all parties to appear and show cause why the
entry should not be allowed.

The failure of a railroad company, claiming, previous to selection, under a prior in-
demnity withdrawal, to thus appear and assert its claim is conclusive.

Acting Secretary Muldrow to Commissioner Sparks, February 8, 1887.

I have considered the case of Peter F. Brady v. the Southern Pacific
Railroad Company, transmitted by your office letter, dated November
10, 1885, in accordance with departmental instructions, dated October
29, 1886.

The record shows that said Brady made homestead entry No. 45 of
the SW. j of the NE. 1, the NW. I of the SE. and S. of the NW.i
of Sec. 13, T. 26 S., B. 33 B., M. D. M., at the Bodie land office, Califor-
nia, on March 15, 1878, upon which final proof was made and final cer-
tificate No. 168 issued on April 13, 1885, at the Bodie land office, in
said State.

The decision appealed from states that the land is within the thirty
mile or indemnity limits of the grant to said company by act of Con-
gress approved July 27, 1866 (14 Stat., 292); that the map of designated
route of the line of said company's road was filed in your office on Jan-
uary 3, 1867, and the lands were ordered to be withdrawn by letter,
dated March 22, 1867, which letter was received at the local land office
on May 21, 1867. Your office held that, as the company had never se-
lected said lands, its right to the land in controversy had never at-
tached, and that by its failure to appear at the time of making final
proof by Brady, the company had waived whatever right it might have
asserted in the premises.

Notice was given by your office to the resident attorney of said com-
pany of said decision. Thereupon, the company on September 12,1885,
filed an appeal from said decision, which was dismissed by your office
on September 25th ensuing. Upon application of the company, your
office was directed to certify the papers to this Department under Rules
of Practice Nos. 83 and 84.

It is contended by the company that Brady could acquire no right of
entry of said land, because of said withdrawal, and that the notice given
by Brady of his intention to make final proof was not a legal notice to
the company, and that the company waived no right by not appearing
at the local land office. This contention cannot be maintained.

By the act of Congress approved March 3, 1879 (20 Stat., 472), per.
sons seeking to enter agricultural lands, under the pre-emption and
homestead laws, are required to file with the register of the proper land
office notice of their intention to make final proof, describing the land
and giving the names of the witnesses by whom said proof will be made.
Thereupon the register is required to make due publication and posting
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of such notices, and at the expiration of the period required for the pub-
lication and posting of the same, the claimants are entitled by law to
make proof showing their right to enter the tracts claimed by them.
This notice has been invariably held to be an invitation to any and all
parties to appear at the time and place designated therein and contest
the applicant's right to enter the land claimed by him. Brady gave
this notice as required by law, and the company failed to appear and
contest his right, and hence, having failed to speak when it should have
spoken if it claimed any right to the lands covered by said entry, it can
not now be heard to set up a claim after the settler has made proof and
payment and received his certificate from the proper officers. No good
reason is given why the company did not appear at the time and place
designated and assert its rights to the land in controversy, if it had any.

In the case of the Atlantic and Pacific Railroad Company v. Andrew
J. Forrester, decided by this Department on December 5, 1882 (1 L. D.,
481), upon the authority of the case of Gilbert v. the Saint Joseph and
Denver City Railroad Company (ibid., 472), it was held that the com-
pany, because it failed to appear " to answer the regular citation issued
upon Forrester's motion, was guilty of laches, by reason of which it
may be held to have waived its right to assert title to the tract in ques-
tion, or to object to the consummation of his claim to the same."

This ruling appears to have been invariably followed by this Depart-
ment, as is shown by the reported cases of the St. Paul, Minneapolis
and Manitoba R. R. Co. v. Cowles (3 L. D., 226), the Atlantic and Pacific
R. R. Co. v. Buckman (ibid., 276), and Matthew Sturm v. the Northern
Pacific Railroad (5 L. D., 295), besides numerous other cases not re-
ported.

While it is true that in the cases of Gilbert, Forrester and Sturm
(supra), the lands were within the granted limits, the reason of the rule
laid down in those cases applies with equal, if not more, force to cases
of settlers within the limits of the withdrawal for indemnity purposes.
Prest v. The Northern Pacific R. R. Company (2 L. D., 506).

A careful consideration of the whole record shows no good reason
why the decision appealed from should be disturbed, and it is accord-
ingly affirmed.

SCHOOL SECTION-SETTLEMENT BEFORE SURVEY.

JOHN JOHANSEN.

The right to assert a settlement claim for land within a school section is confined to
the settler before survey.

Acting Secretary Muldrow to Commissioner Sparks, February 9, 1887.

I have considered the case of John Johansen, involving the NE. J of
See. 16, T. 5 S., R. 23 E. Salt Lake district, Utah.

One Charles P. Smith originally filed pre-emption declaratory state-
ment on the tract, September 26, 1879, alleging settlement November 1,
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1878-prior to filing of township map, in December, 1878, which dis-

closed the fact that the tract was a portion of a school section. In June,
1882, Smith sold the improvements to Johansen, who at once took pos-

session, and at a later date applied to make homestead entry of the
same. This application the local officers rejected; and on appeal, your
office affirms their action. Johansen now appeals to the Department.

Johansen makes affidavit-sworn to before the register of the land
office at Salt Lake City-that the improvements on the tract consist of
two miles of irrigating ditches; a fence about the whole tract; thirty
acres under cultivation; a log house with three doors, three windows,
board floor, and otherwise comfortable as a residence; a log stable, a
granary twelve by twenty-eight feet; a well seventeen feet deep; and
other improvements, the whole being worth between $1500 and $2000,
all of which belong to him, and he is the sole occupant of the tract.

Both the homestead and pre-emption laws require personal settlement
on public land, in order to recognition of a claim thereunder. Hence
in the present case the only person who could successfully contest the
reservation in favor of the territory would be Smith, who settled upon
the tract prior to survey-providing he had maintained residence since
such settlement. But Johansen, settling subsequently to the survey
could not defeat the claim of the Territory (Thomas E. Watson, 4 L.
D., 169).

The decision of Mr. Secretary Teller, in the case of Christian P. Will-

ingbeck (3 L. D., 383), upon which counsel for Johansen strongly relies

in his appeal, declares the rule requiring personal settlement of the ap-
plicant to be technically correct. The decision in the case of Thomas E.
Watson (supra) is believed to be a right interpretation of the law. I
affirm your decision.

PRACTICE-APPEAL-BAPA YMENT.

DEFFEBACH v. BONHAM ET AL.

Application for repayment and restoration of homestead right, filed pending appeal
from a judgment cancelling a former homestead entry, is an abandonment of the
appeal.

Acting Secretary Muldrow to Commissioner Sparks, February 9, 1887.

In the contest case of Lewis C. Deffebach against the homestead
entry of William H. Bonham for the NW. - of Sec. 30, T. 16 N., R. 14
W., Grand Island, Nebraska, in which the relinquishment of claimant
was filed by Thomas M. Reed, and the latter was allowed to make

homestead entry, your office, by letter of February 25, 1885, decided
that said relinquishment was filed as a result of the contest, and ac-
cordingly held for cancellation said entry of Reed, and awarded the
preference right to Deffebach. An appeal on behalf of Reed was filed.
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Afterwards, on April 22, 1886, your office transmitted the application
of said Reed for restoration of his homestead right and repayment of
fees.

It is clear that Reed can not'consistently maintain his appeal and
this application at the same time. Only in the event of the failure of
his appeal could the application referred to be considered. I must
therefore hold, since the application was filed after the appeal, that the
filing of the application for restoration of the homestead right and for
return of fees amounts to an abandonment of the appeal.

This disposition of the case leaves nothing further to be considered
by me. Said application is returned for the action of your office.

PRACTICE-APPE4L-REVIEW.

GRAY V. WARD ET AL.

The refusal of the General Laud Office to review a decision is not appealable.
In case of a decision in the General Land Office where the rights of two or more of

the parties are adversely affected thereby, the appeal of one will not preclude the
consideration of a motion for review filed by another.

But the refusal of the Commissioner to entertain the motion for review affords no
ground for the dismissal of the appeal.

Acting Secretary Mfuldrow to Commissioner Sparks, February 9, 1887.

I have considered the motion of counsel for Charles R. Gray, filed in
this Department on December 24, 1886, to dismiss the appeal of John'
S. Ward from the decision of your office, dated August 27, 1886, can-
ecelling his desert land entry No. 5 of Sec. 8 T. 2 S., R. 4 W., S. B. M.,
made at the Los Angeles land office, in the State of California, on May
4, 1877, and allowing Ward's homestead and timber culture applications
for a portion of said section subject to the preference right of entry of
John A. Dixon and Thomas C. Kendall.

It is alleged in said motion that said appeal by Ward was filed in
your office without serving a copy of the same upon Gray or his counsel,
as required by Rule of Practice No. 86 (4 L. D., 47); that prior to the
filing of said appeal counsel for Gray had filed in your office a motion
for a review and reconsideration of said decision, and served a copy
thereof on the counsel for Ward; that said counsel recognized said Gray
as a party to the record by serving a copy of their answer to said mo-
tion upon his said counsel, in which it was claimed that the appeal filed
by Ward took precedence over the motion for review, and that 'your
office held that under the departmental decision in the case of W. F.
Hawes et al. (5 L. D., 284) that the filing of the appeal by Ward ousted
your office of any jurisdiction over said case, and the papers were ac-
eordingly transmitted to this Department on December 18, 1886.
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The decision sought to be reviewed states-and the record confirms
the statement-that by the departmental decision, dated July 10, 1886
(L. &. R., Vol. 57, p. 66), the action of your office, dated April 11, 1885,
holding for cancellation Ward's said desert entry, was affirmed, and that
the same was accordingly canceled upon your office records, and the
local land officers were directed to note the same upon the records of
their office.

It is further shown that Ward filed in the local land office on Jan-
uary 18, 1886, his relinquishment of the NW. I; N. of SW. , and
N. 4 of SE. 4 of said Sec. 8, which was transmitted to your office same
day. On January 20, 1886, Ward applied to enter the NW. 4 of said
section under the homestead laws, and at the same time to make timber
culture entry of said N. I of SE. 4 and N. of SW. 4 of same section,
which applications were rejected by the local land officers, for the rea-
son that contests were then pending against Ward's said desert entry.

It further appears that on December 19, 1881, Thomas C. Kendall,
Charles H. Larrabe, and John A. Dixon filed affidavits of contest against
said desert land entry, alleging that Ward had wholly abandoned said
tract and wholly failed to comply with the requirements of the act of Con-
gress to provide for the sale of desert lands, approved March 3, 1877, and
at the same time offered to file their soldiers' homestead declaratory state-
ments for the land. Notice was given and a day set for the trial of the
cause, at which the contestants appeared with their witnesses, but the
proceedings were suspended, in accordance with instructions from your
office, dated February 7, 1882, to await the result of legislation relative
to desert entries, then pending in Congress.

Your office, on August 27, 1886, held that the relinquishment of Ward
served to open the land embraced therein to settlement and entry, and
that Ward's homestead and timber culture applications should have
been allowed, and the local land officers were directed to allow the same
upon payment of fees and commissions, subject, however, to the prefer-
ence right of Kendall, Dixon and Larrabe, for the reason that said re-
linquishment was filed while their contests were pending, and because
Kendall and Dixon had filed soldier's and sailor's declaratory state-
ments, the former for the N. 4 of the NE. 4 and the N. 4 of NW. 1, and
the latter for the N. i of the SE. I and the N. 4 of the SW. 1 of said
section.

It appears that your office, on August 27, 1886-the same date of the
decision in the case of Ward, supra-rendered a decision affirming the
action of the local land officers rejecting Gray's application to make
homestead entry of the N. 4 of the SE. 4 and the N. 4 of the SW. I of
said Sec. 8, for the reason that the land applied for was embraced in
the timber culture application of said Ward, which was then pending
before your office on appeal. Thereupon, on September 28, 1886, coun-
sel for Gray filed in your office a motion for review of both decisions of
August 27, 1886, which your office refused on December 18, 1886, for
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the reason that Ward filed two appeals, dated October 27, 1886, and
November 3, 1886, from the action of our office in said case. The
record further shows that said Gray, on October 6, 1886, offered another
homestead application for the same land, which was rejected by the
local land officers, for the reason that the land applied for had been
entered by said Dixon on September 6, 1886.

The only question passed upon by said departmental decision was as
to the cancellation of Ward's said desert land entry, and no opinion was
expressed upon the rights of the respective applicants.

It is a well settled rule of practice in this Department that the refusal
of your office to review its decisions is not appealable, the party has his
remedy by appeal from the decision sought to be reviewed. Pearson v.
Bucklee (6 C. L. 0. 4); Withee v. Martin (3 L. D., 539); White v. Do-
herty (Ibid., 551).

Rule of Practice 76 (4 L. D., 46) provides that "motions for rehear-
ing before registers and receivers, or for review and reconsideration of
the decision of the Commissioner or Secretary, will be allowed in ac-
cordance with legal principles applicable to motions for new trials at
law after due notice to the opposing party,'" and it is the general rule
unless changed by statute that a motion for a new trial is an applica-
tion to the discretion of the court, and that discretion ought to be exert
cised in such a manner as will best answer the ends of justice. If that
discretion is exercised improperly and not in accordance with settled
principles of law and equity, the action of the court may be corrected
by certiorari or mandamus. Hilliard on New Trials (p. 15).

The record shows that your office on the same day rendered two dis-
tinct and separate decisions, one against the interest of Ward and the
other against the right of Gray, and it appears that neither Ward nor
Gray can acquire any rights to the tracts claimed by them, unless the
decision of your office is reversed, awarding the preference right of en-
try to Dixon of the N. of the SE. and N. of SW. -of said Sec. 8.
Gray had the right of appeal from the decision denying his application
to enter said tracts, but the refusal of *your office to grant his motion
for a review of said decisions is no reason why the motion to dismiss
said appeal of Ward should be granted.

It is insisted that the case of Hawes et al. (supra) is not authority for
the decision made by your office that the motion to review made by Gray
could not be considered, because of the appeal filed by Ward. Where
there are several parties to a suit pending in your office and a final de-
cision has been rendered adverse to the rights of two or more of the
parties to the suit, the filing of an appeal by one of the parties will not
preclude the hearing of a motion for a review by another party to the
record, asking a reconsideration of the decision so far as the same may
affect his rights. But in the case at bar it does not appear that Gray
was a party to the decision determining the rights of Ward and Dixon
et al. He was a party to a decision rendered the same day by your of-
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flee, involving some of the tracts mentioned in the decision in the case
of Ward v. Dixon et al., and from that decision he has the right of ap-
peal.

But since your office has refused to consider Gray's motion for review,
it is in effect a denial of the same, and it can not make any difference
that the refusal was for a wrong reason. From the foregoing it is ap-
parent that Gray claims an interest in a portion of the land involved in
the decision appealed from by said Ward, and since all of the papersin
the case are before this Department, Gray's application tobe heard upon
a' the entire merits of the controversy" will be granted, and his counsel
will be allowed to file a brief in his behalf within thirty days of notice
hereof. The rights of all parties in interest will be duly considered
when the case is reached in the regular order.

You will please advise the parties in interest of the action hereof
upon said motion to dismiss.

PRE-EMPTION-SECOND FILING.

CLAYTON M. REED.

The filing and cash entry of one who removes from land of his own to settle on public
land in the same State, exhausts his pre-emptive right, and he will not be allowed a
second filing for the same land on the cancellation of his illegal entry.

Acting Secretary Muldrow to Commissioner Sparks, February 10, 1887.

By letter of May 29, 1885, your office held for cancellation the pre-
-emption cash entry of Clayton M. Reed for the W. * of SW. 1, Sec. 26,
and S. I of SE. 1, Sec. 27, T. 45 N., R. 9 W., Lake City, Colorado, for
the reason that be had abandoned his residence on land of his own to
settle on the public land in the same State.

Claimant filed motion for review, and on consideration thereof, your
office, by letter of November 19, 1885, adhered to its former decision.

Claimant appealed. It appears that in the summer of 1882 Reed
made proof on a homestead claim in Colorado, and received final cer-
tificate therefor; that in Decerber following he left said claim and
took up his residence on the land above described, and that on July 9,
1883, he made proof, and payment. In February, 1883, he received
patent for the land covered by his homestead claim. In May, 1885,
he sold the latter tract to one Curt Von lagen. It thus appears
that he abandoned his residence on his own land to reside on the pub-
lic land in the same State, and that he retained the ownership of his
homestead claim during the full time of his residence on the pre-emp-
tion tract. Under these circumstances he cannot acquire any right of
pre-emption. (Sec. 2260 R. S.) None of the cases cited by counsel for
claimant present facts similar to those in this case, and I do not deem
it necessary to discuss them further.
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In his application for review, dated August 4, 1885, claimant alleges
that since his said settlement he has continued to reside on said pre-
emption claim, and has expended large sums of money for the improve-
ment of the same, and asks in case of an adverse decision, that he be
allowed to make a new pre-emption filing, dating his settlement from
the date of the sale of his homestead, and that the money already paid
be applied to the payment for said tract of land under the new entry.
To grant this request is beyond the power of the l)epartment. Reed
must be charged with a knowledge of the law, and cannot, be heard to
plead ignorance of it. His attempt to acquire title to the tract in ques-
tion was illegal throughout. n that attempt he has exhausted his pre-
emption right. To allow him now to file again would in my opinion be
a violation of law, and would allow him to take advantage of his own
wrong.

Said decision is accordingly affirmed.

DESERT LAND EYTRY-DECLARATORY STATEMENT.

E. J. MEECHAM.

Under the desert land act but one declaration of intention to make entry is allowed.

Acting Secretary Juldrow to Commissioner Sparks, February 10, 1887.

I am in receipt of your office letter of May 20, 1885, transmitting the
application of counsel for E. J. Meecham, asking for a review and re-
consideration of Mr. Secretary Teller's decision of January 8, 1885, re-
jecting the application of E. J. Meecham to amend his desert land entry
covering the E. A of the SW. J of Sec. 4, T. 12, R. 13, Salt Lake district,
Utah.

Said entry was made February 13, 1883. A few months later the
homestead entry of another settler, on a tract adjoining Meecham's
desert entry, was canceled, whereupon Meecham applied to amend his
said desert entry so as to cover the tract thus released from homestead
entry. The application alleges no error of law in my predecessor's de-
cision, but pleads equity in Meecham's behalf, pointing out that if he
were allowed to enter the tract as prayed for, his desert land entry
would aggregate only one-half what the law authorizes. It appears
that Meecham made or purchased the improvements on the tract he
applies to enter, after its abandonment as a homestead, but prior to the
cancellation of the homestead entry; and as no other claimant's rights
are involved, and only the government is concerned, and as the refusal
of his request will inflict considerable loss upon him with no benefit
whatever to the government (which Will receive from no other entry-
man any more than Meecham offers to pay for the tract), he urges that
the matter be referred to the Board of Equitable Adjadication.
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It may be conceded that in this particular case no harm would re-
sult to the government, and the applicant might be saved from hard-
ship. Nevertheless, the rule of your office permitting but one declara-
tion of intention to make entry under the desert land act, is one the
advantages of which are so obvious, while the disadvantages inevitably
resulting from its annulment would be so numerous and serious, that I
do not think the Department would be justified in making an exception
in favor of the applicant in this case. I therefore reaffirm said decision.

PRIVATE CLAIM-ACT OF JUNE 14, 1860.

SOUTHERN PAC. R. R. Co. v. BURLINGAME.

The date of a survey is determined by the date of its approval.
The publication and approval of a survey under the act of June 14,1860, in the ab-

sence of an application to have it returned into court, has the same effect in law
as the issue of patent.

The final determination of such survey is in the nature of a proceeding in rem and
therefore conclusive as against claimants who fail to protect their interests.

A ruling of the Department as to the status of a tract of land, on the application of a
pre-emptor, will not preclude the subsequent consideration of the same question
on the application of the same person under another law.

A claim cannot be held as subjudice if before a tribunal or officer that has no authority
or jurisdiction to adjudge the matter involved.

Acting Secretary Muldrow to Commissioner Sparks, February 14, 1887.

This case involves the NW. I of SE. ? Sec. 17, T. 3 $., R. 13 W., S.
B. M., Los Angeles, California, and comes here on appeal by the South-
ern Pacific Railroad Company from the decision of your predecessor,
rendered September 19, 1884, denying its right to the tract specified.

This land is within the primary limits of the grant to the appellant
to aid in the construction of its road under the acts of Congress of July
27, 1866 (14 Stat., 294-299), and of March 3, 1871 (16 Stat., 573). The
map of designated route was accepted by the Secretary of the Interior
and filed in the General Land Office April 3, 1871, whereby the grant
attached to all lands subject to it under the said several acts; and the
withdrawal was made and became effective at the district land office on
the 10th of the following May.

By departmental decision rendered June 26, 1880, in the case of Win.
Burlingame v. Southern Pacific Railroad Company and the State of
California, the land in question was held to have been excepted from
the appellant's grant by reason of its having been embraced within the
claimed limits of the " Tajauta Rancho," the true limits of which were
not determined until February 21, 1872, and Burlingame's pre-emption
filing for this with other lands was allowed to go to record. He did
not, however, avail himself of his privilege under the pre-emption law,
but abandoned it. Again, in the case of Garcia v. Southern Pacific
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Railroad Company and State of California, this Department, on April
21, 1884, ame to this same conclusion with reference to the status of
this tract in controversy.

On the 1st of May, 1884, said Burlingame made timber culture appli-
cation for this land but it was rejected by the local office for the reason
that said land was within the limits of the withdrawal for the appellant's
road. Burlingame thereupon appealed, alleging as grounds therefor
the fact that the Department had, in the two separate cases heretofore
mentioned, held the land to be excepted from the appellant's grant. In
the mean time, to wit, May 20,1884, the company made selection of this
land. The decision appealed from rejected this selection and allowed
the said timber culture application of Burlingame subject to the right
of appeal here.

The appellant's allegation of error on the part of your predecessor in
this case is that " the land in question never was within the claimed
limits of the 'Tajauta Rancho'-certainly not after the publication and
approval of the Hancock survey of 1860 pursuant to the provisions of
the act of June 14, 1860 (12 Stat., 33)."

It is insisted with considerable energy that the case is res adjudicata:
that the allowance of Burlingame's filing for this land June 26, 1880,
was an award the character of which can not now be inquired into. In
other words, that the award against the company must stand. This
contention, I think, is untenable under the ruling in the following cases:
Starkweather v. Atchison, Topeka & Santa Fe R. R. Co. (6 C. L. 0.,
19) White v. Hastings and Dakota Ry. Co. (id., 54); Griffin v. Central
Pacific R. R. Co. (5 1. D., 12); and Charles W. Filkins (id., 49) In the
" White case (supra) the land in controversy had been awarded to the
railway company under the rulings then in force; but subsequently
under a changed and corrected ruling said award was ascertained to
have been erroneous, and an application was made by White to enter
the land under the homestead law. In passing upon the case the Sec-
retary said:

" Had title been transferred [by the award] there could be no doubt
that the question of the status of the land, so far as this Department is
eoncerned, would be settled. . . . I think it will not be seriously as-
serted that it would be the duty of the Department to transfer the title
of the land to the company, if, under a correct construction of the law,
said grantee had no valid claim to the same. simply because, at some
former date, in a case other than the one presented to you an award had
been made to said claimant."

So also in the case under consideration. Had a patent been issued to
Burlingame, this Department would have been without jurisdiction to
consider the case further. But as already stated he abandoned his pre-
emption filing, and now makes a new application under a different law.
This new application is an entirely independent transaction, and has no
connection whatever with the former case of Burlingame against this
company. The four essential elements of res adjudicata do not exist in
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this case. The question, and only question, here is simply this: Did the
tract specified pass to the railroad company under its grant If it did,
the Department should say so; and if it did not, it should likewise say
so. For if title to the land in controversy passed tQ the railroad com
pany under its grant, the issuance of patent for the same to an individual
under the timber culture law would be a vain and futile act on the part
of the United States, and such patent would be declared void by the
courts. Morton v. Nebraska (2t Wall., 660).

Now, in arriving at a correct conclusion as to the status of the par-
ticular tract of land here in controversy, the facts and circumstances con-
nected with the " Tajauta Rancho" and the several surveys thereof must
be carefully considered. They are substantially as follows: The Ta-
jauta grant, a Mexican grant of one league of land within larger exterior
limits, having been finally confirmed under the act of 1851, the lines of
a survey of the rancho, as confirmed, were run by Deputy Surveyor Han-
cock, in December, 1858. This survey was approved by the surveyor
general September 17, 1860, after the passage of the said act of June 14,
1860, and it is therefore governed by that act. For it has been uniformly
held that the date of the approval shall be regarded as the date of the
survey. Rancho San Barnabe ( C. L. L., 547); Rancho Tajauta (id.,
548); Rancho Arroyo Del Rodeo (1 L. D., 209); Rancho Cnyama No. 1 (2
C. L. L., 1205); Southern Pacific R. R. Co. v. Garcia (64 Cal., 515); and
Southern Pacific R. R. Co. v. Dull (10 Saw., 506). This ruling is based
upon the principle that lands are not surveyed until the survey is ap-
proved and becomes of record in the land office. State of California v.
Townsend et al. (2 C. L. ., 1117, citing Barnard's Heirs v. Ashley's
Heirs, 12 How., 43); Finney v. Berger (50 Cal., 248); and Medley v.
Robertson (55 id., 396, and cited cases).

The act provides:
"That whenever the surveyor general of California shall in compli-

ance with the thirteenth section of an act entitled ' An act to ascertain
and settle (the) private land claims in the State of California,' approved
March 3, 1851, have caused any private land claim to be surveyed, and
a plat to be made thereof, he shall give notice that the same has been
done, and the survey and plat approved by him, by a publication ....
once a week for fourweeks in two newspapers,one published in Los An-
geles, and one of which the place of publication is nearest the land, if
the land is situated in the southern district of California; and until the
expiration of such time, the survey and plat shall be retained in his
office subject to inspection."

It further provides that the district court of that district may, upon
the application of any party interested, make an order requiring such
survey to be returned into said court for examination and adjudica-
tion, and if in its opinion the location and survey are erroneous, it
may set it aside and annul the same, or correct and modify it. But if
" after publication as aforesaid, no application shall be made to the
said court for the said order, or when said order has been refused, or
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when an order shall have been obtained as aforesaid, and when the dis-
trict court by its decrees shall have finally approved said survey and
location, or shall have reformed or modified the same, and determined
the true location of the claim, it shall be the duty of the surveyor gen-
eral to transmit without delay the plat or survey of the said survey to
the general land office, and the patent for the land as surveyed shall
forthwith be issued therefor, and no appeal shall be allowed from the
order or decree as aforesaid of the said district court, unless applied for
within six months from the date of the decree of the said district court,
but not afterwards; and the said plat and survey, so finally determined
by publication, order, or decree, as the case maybe, shall have the same
effect and validity in law as if a patent for the land so surveyed had
been issued by the United States."

The notice of this Hancock survey, and the filing of the approved
plat was published in all respects as required by the provisions of the
act just quoted, and the survey and plats were retained for inspection
in the office of the surveyor general for the term prescribed by the act.
No application was made to order it into court, in pursuance of the
provisions of the act, and no such order was made. The survey thereby
became final under the act in the latter part of September, 1860. after
which it was transmitted by the surveyor general to the Commissioner
of the General Land Office.

Some time thereafter, just prior to February, 1868, an application was
made to the surveyor-general by the confirmee of the grant to have the
Hancock survey, already become final, set aside, and a new one made,
which application was referred to the Commissioner of the General Land
Office, for his instructions. He directed the surveyor-general to make
an examination of the case, and if the matter was found to be within
the jurisdiction of the surveying department, to have a new survey
made. Thereupon, by the directions of the surveyor-general, deputy
surveyor-general George Hansen, in February, 1868, made a new sur-
vey and forwarded it to the General Land Office; but this latter sur-
vey was finally rejected by the Secretary of the Interior, February 21,
1872, as void, on the ground that the surveyor-general never had any
jurisdiction to make it, because the Hancock survey of 1858 had be-
come final in 1860, under that section of the said act above quoted,
which provides " that the said plat and survey, so finally determined
by publication, order, or decree, as the case may be, shall have the same
effect and validity in law, as if a patent for the land so surveyed had
been issued by the United States."

The Hancock survey did not include the tract in controversy, but it
was embraced within the exterior boundaries of the "Tajauta Rauchq7
as claimed in the petition for confirmation, and the confirmee continued
to claim the land as being within the Mexican grant at least until the
final rejection of the Hansen survey by the Secretary of the Interior.
as aforesaid.
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Upon the foregoing state of facts it is contended on the part of the
appellant that the tract of land in controversy passed to it under its
grant by the acts of Congress before mentioned, while on the part of
the appellee and your office it is contended with equal energy that the
tract came within the exceptions contained in the language of the grant.

The grant by the said act of 1866 as made applicable by the said act
of 1871 was in the words following, to wit:

" That there be, and hereby is, granted to the Southern Pacific Rail-
road Company of California .... for the purpose of aiding in the con-
struction of said railroad ..... every alternate section of public land,
not mineral, designated by odd numbers, to the amount of . . . ten al
ternate sections of land per mile on each side of said railroad whenever
it passes through any State, and whenever, on the line thereof, the
United States have full title, not reserved, sold, granted, or otherwise
appropriated, and free from pre-emption or other claims or rights, at
the time the line of said road is designated by a plat thereof, iled in
the office of the Commissioner of the General Land Office."

As already stated, the rights of the road vested April 3, 1871; and
unless the tract in controversy is within one of the exceptions found in
the act, the company's title to it is paramount. The decisions of this
Department upon the general question herein involved have not been
uniform. Shortly after the rejection of the Hansen survey by the See-
retary of the Interior in 1872, on the grounds heretofore specified, the
Department acting upon the doctrine announced in that decision held
that the Tajauta grant ceased to be sub judice when the Hancock sur-
vey became final in 1860; and that lands lying without that survey,
though included within the petition for confirmation, and still claimed
by the confirmees as being within said rancho, were, nevertheless,
"public lands", and passed to the railroad company under its grant,
unless they were within some other exception contained in the granting
acts. Patent was thereupon issued to the company for a part of said
section 17, adjacent to the tract in controversy, and which lands occu-
pied the same status as this, and were in controversy in the case of
Southern Pacific Railroad Company v. Garcia (supra) more particularly
referred to hereafter.

Subsequently this rule was changed and in the cases first referred to
in this decision, as well as in some others, the " Tajauta Rancho" was
considered as being sub judice up until the final rejection of the Han-
sen survey in 1872. Following this later rule, another tract adjacent
to this tract in controversy and similarly situated was patented in 1880
to E. J. Dull, who had settled there in 1872, in the face of the protest
of the railroad company, and which land was involved in the case of
Southern Pacific Railroad Company v. said Dull (supra), hereafter re-
ferred to.

In the "Garcia" case (supra) the supreme court of California had
under consideration the identical question, involving the "Tajauta
Rancho," that is now before me. In that case Garcia had settled on

the land in question in 1873 and set up claim to it under the pre-emption
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law. The company brought ejectment in the State courts, and were
defeated in the court below. But the supreme court of the State re-
versed that judgment, and held, citing 12 Opin. of Atty. Gen'l., 250,
that-

"The publication and approval of the Hancock survey, i the absence
of an application to have it returned to the district-court, bad the same
effect and validity in law ' as if a patent for the land so surveyed had
had been issued bv the United States.' After that the grant was in no
sense sub judice. It was the duty of the surveyor-general to transmit
said survey to the General Land Office; and of that office, to forthwith
issue a patent for the land in accordance with said survey. The grant
became segregated from lands lying outside of said survey."

This same question afterwards arose in the "Dull" case (supra). In
that case Dull had settled upon the land therein in controversy in 1872,
laid claim to it under the pre-emption law, and finally received a patent
from the United States in 1880. He then sold and transferred the land
to one Scheffelin, an alleged bona fide purchaser for value without*
notice. The company afterward filed its bill in equity to control the
legal title vested in the defendants and sought a decree that defendants
hold the title in trust for its benefit. The court in deciding the case
says:

"If the Tajauta grant had been finally located before that date (the
date of efinite location of the road), then it was no longer sub judice,
and the lands being outside the limits of the final survey were public
lands, and subject to grant, and the Congressional grant attached,
unless the land was within some other exception." iting Ryan v. Cen-
tral Pacific R. R. Co. (99 U. S., 382).
' And again, speaking in reference to the finality of the Hancock sur-
vey and commenting upon the statute of 1860 already quoted, the court
say:

"The survey thereby became final under the act, after which it was
transmitted o the Commissioner of the General Land Office... .The
language is in the alternative, anti puts a survey, become final by
publication, upon the same footing with one made final by an 'order,
or decree', of the court, and makes it in express terms, in its legal eeet,
the equivalent of a patent......When this survey thas became final,
under the act, it was res adjudicata, on the location, and there was no
authority, or jurisdiction i the Land Department, or in any other officer
of the government, to in any way interfere with it. There remained
but the mere ministerial duty of issuing the patent which would be
convenient evidence of title, already fully vested, under the Statutes,
by the survey which had become final unier the act, and been made
equivalent to a patent. Upon this survey becoming final under the
provisions or the act of 1860, the grant ceased to be subjudice; and all
lands outside of the survey, thus made' final beeame public lands of
the United States, and subject to any other disposition under the law.
Nothing can be sub jzdice before a tribunal, or officer, that has no au-
thority or jurisdiction to adjudge the atter, or to in any way meddle
or interfere with it. Any attempt to exercise such authority or any
claim made against action already final, and beyond the reach of further
jurisdiction, is Aiply a nulLity."
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This same principle as regards the conclusiveness of the survey
become final under the act of 1860, was announced in the cases of Bis-
sell v. Henshaw (I Sawyer 583), affirmed by the supreme court in Hen-
shaw v. Bissell (18 Wall., 268); Treadway v. Semple (8 Cal., 655); and
Wright v. Semple (32 id., 659). The cases all proceed upon the theory
that the proceeding in relation to the final determination of the survey
under the statute is in the nature of a proceeding in rem and therefore
conclusive as against claimants under floating Mexican grants. In the
case of Bissell v. Henshaw (snpra) the court, in speaking of the pro-
ceedings in relation to the confirmation of the survey, say: "The pro-
ceeding is somewhat in the nature of a proceeding in rein under the
statute, in which all parties are bound to intervene and protect their
interests. If not, there could be no object in this provision of the at."
And the supreme court on appeal affirmed this doctrine, and say further:
"If the defendants, or those under whom they hold, failed to appear
and cntv st the survey, they can not now be heard. to question its cor-
rectness."

The precise question here for consideration has not, so far as I am
aware, been assed upon by theUnited States supreme court in any ease.
But the decisionsbefore referred to-the onoi a unanimous decision of the
supreme court of California, and the other of the United States circuit
court-are of very high authority, and appear to me to rest upon sound
principles of law. They will therefore be followed in this decision.

For the reasons already set forth, the decision appealed from is re-
versed.

PIACTICE-FINAL ACTION-APPEAL.

WILLIA-M M. O'DAY.

A decision of the General Land Office rejecting final proof and holding the entry for
cancellation is a final action from which an appeal will lie.

The right to be further heard therein is lost by failure to appeal or apply for review
within the prqper period.

Acting Secretary Muldrow to Commissioner Sparcs, February 15,'1887.

By letter " C"A, dated May 25, 1885, you rejected the final proof offered
by William M. O'Day on his homestead entry No. 6452, November 7,
1882, cash entry No. 660, September 4, 188i, embracing the NW. 1W of
Sec. 20, T. 149 N., R. 66 W., Devils Lake, Dakota Territory, and held said
entries for cancellation, subject to appeal.

August 12, 1885, the register reported that on June 5, 1885, claimant
was duly notified of said decision, and that he had failed to take action
in the matter. Thereupon, by letter "C", dated September 10, 1885, you
canceled said entries, and closed the case.

September 12, 18S5, there was filed in the local office an application
for review of your said decision dated May 25, preceding, which appli-
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cation was by letter dated September 17,1885, duly transmitted to your
office. November 14, 1883, an appeal from your said decision, dated
September 10, 1885, was filed in the local office, which appeal was
transmitted to your office by register's letter, dated November 16,1885.
You took no action, either in the matter of said application for review,
or the appeal, and on December 23, 1885, transmitted the whole record
to the department.

Your decision of May 25, 1885, was a final decision from which an
appeal would lie; and the record which is not disputed shows that
claimant was duly notified of said decision. He took no appeal from
said decision, neither was his application for review within the time
required by the rules. Consequently, under the rules your action of
September 10, 1885, properly closed the case. Thereafter an appeal
would not lie, neither could an application for review be considered.
Rule 112.

Said appeal is therefore dismissed.

TIMBER CULTWRE-RBIGHT OF HEIRS TO MAKE ENTRY.

SHAREAR V. TEACHMAIN ET AL.

The right of entry is in the heirs, where the land is foand subject to snch appropria-
tion, and the legal applicant therefor dies before the status of the land is deter-
Mined.

An entry in the name of, and for the benefit of all the heirs may be made on the ap-
plication of one of the heirs, without power of attorney from the other heirs an-
thorizing such action.

Commissioner Sparers to register ad receiver, Lincoln, Nebraska, May 27,
1885.

I have considered the appeal of John L. Sharrar from your rejection
of his application to contest timber culture entry No. 1571, made Au-
gust 13, 1884, on the N. j of NW. j, See. 3, T. 12 N., R. 7 E., by James
H. Teachman, one of the heirs of Joseph Teachman, transmitted with
the receiver's letter of August 30, 1884.

Said tract was returned as saline land by the surveyor-general in 1862.
It is also part of an odd numbered section within the limits of the
withdrawal for the benefit of the grant to the Burlington and Missouri
River Railroad Company, in Nebraska, by the act of July 2, 1864 (13
Stat., 365).

June 17, 1880, Joseph Teachman applied to enter said tract under
the timber culture act. A hearing was had as to the character of the
land, and on February 8, 1884, this office decided that the land is not
saline and that Teachman's application should be admitted, as the rail-
road company has already received more land on that side (north) of its
line than it is entitled to. The railroad company was allowed sixty
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days for appeal from this decision. Under date of April 18, 1884, you

reported that no appeal had been taken; also that Teachiman and his

wife had both died, and asked instructions. By office letter of May 14,

1884, you were informed that the case was governed by the decision in

the case of Railroad Co. v. Sturm (2 L. D., 546), and instructed to al-

low Teachman's heirs to make entry of the land, if they applied within
ninety days from the receipt of notice to that effect. Pursuant to such

notice, James ET. Teachnman made entry as aforesaid, filing with his ap-

plication an affidavit reciting that he is one of said heirs, named in the

will of Joseph Teaehman (a copy of which, unverified, is also filed), and

that he is authorized by power of attorney fron the other heirs to make

entry in his own name for the benefit of, and in trust for them.

Sharrar filed his timber culture application for the land with his ap-

plication to contest said entry.
You rejected his application, for the reason that the entry had been

allowed under instructions from this office, and there was no ground

for contest, whereupon he appealed. The grounds of appeal are that

there is no law under which the right of a person to enter land descends

on his death to his heirs, or under which such right can be devised; that

one of the heirs of Joseph Teachman is insane, and has no guardian, and

that said James H. Teachman has no authority to act for him; that the

requirements of office letter of May 14, 1884, have not been complied with;

that said entry is contrary to law; and that a hearing should be had to

enable contestant to show that said James El. Teachman was not author-

ized by power of attorney to act for said heirs.

Sharrar claiinsto have beeninpossession of theland since April 5,1884.
It is contended that this case differs radically from thatof Sturm; that

the land in controversy there was part of the public domain, subject to

entry atthe date of the application, and the decision simply held that en-

try should have been allowed, and an application which should have been

admitted isequivalentto one dulyplaced of record; that Sturm'sapplica-
tion was, upon reversal of the decision of the local officers, entitled to full

force and effect as an entry from the date of its tender; that at the time
Joseph Teachman made his application the land in question was reserved
anl could not be appropriated under the timber culture act, or ordinary
settlement laws, until its agricultural character had been determined;
that Teachman, having died before the decision of February 3, 1884, be-

caine final, never had any right to the land; that had he lived his appli-

cation would only have dated from May 14, 1881, when said decision be-

came final; and that he never performed any act ontheland in pursuance
of any rights previously acquired and had no rights which could descend

to his heirs. Also, that Sharrar is the only person who has ever been in

possession of said land.
Sturni applied to maketimber culture entry of a tract of land in the

limits of a railroad grant, and his application was for that reason re-

jected by the local officers. He appealed, claiming that the land was
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excepted from the railroad grant by reason of being within the claimed
limits of an unadjusted private grant at the date of definite location of
the road.

Before decision here Sturm died. This office found that the land was
excepted from the railroad grant as claimed, and was then public land,
but held that as the widow had made no application for the land since
her husband's death, she could claim no benefit from his application, as
his right to make timber culture entry died with him. This was over-
ruled by the Secretary of the Interior, who held that although Sturm
did not actually make entry of the land, he applied to do so in good
faith and tendered the requisite fees. And as there is no difference be-
tween a case where the filing was recorded and one where it was offered
and rejected, neither is there any difference in such a case as that, so
far as the applicant's rights are concerned, for they inured to the benefit
of the heirs. That the tract was subject to entryand Sturm's right to
enter was not prejudiced by the rejection of his application in the local
office, and inasm uch as he was prevented by death from perfecting said
application, entry would be allowed in proper form in the name of his
heirs, if made within ninety days from the receipt of notice of said de-
cision.

Joseph Teachnian's application was rejected in your office for the
reason that the tract had been returned, and noted on your records, as
saline land, and, for the further reason, that if not saline, being part
of an odd-numbered section, it was subject to the railroad grant.

The status of the land applied for by Sturm could be, and was, de-
termined by an examination of the records of this office. To ascertain
the condition of the land applied for by Teachman, a hearing as to the
character of the soil was necessary before the question as to whether it
inured to the railroad grant could be decided. Both cases involved ex-
amination and decision by this office. Sturm died before decision was
rendered. Teachman died before the decision became final.

In my opinion, the difference between the two cases is not material.
Joseph Teachman applied to enter in good faith and, had he lived

could have perfected his claim, and his rights descended to his heirs as
in the Sturm case. Sharrar gained nothing by settlement while the
application of Teachman was pending.

That James HI. Teachman is one of the heirs is not denied, and a
power of attorney from the other heirs to make entry is not necessary.
The entry should, however, have been in the name of and for the bene-
fit of all the heirs.

Your action denying the application of Sharrar to contest is affirmed
and sixty days allowed for appeal. Should his decision become final,
James E. Teachnan's application will be returned for correction, as
above indicate(.

NOTE-This decision, on appeal, was affirmed by Acting Secretary Muldrow, Feb-
ruary 15, 18d7.
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PRACTICE; EVIDENCE-REdEARING.

CROW v. ANDRUS.

Affidavits filed in a case after decision by the local office cannot be regarded as evi-
dence, though entitled to consideration on motion for rehearing.

A rehearing will not be granted by the Department where an order for the same,
made by the local office, was set aside on the otion of the applicant.

Acting Secretary ]huldrow to Commissioner Sparks, Pebruary 18, 1887.

John A. Andrus made homestead entry No. 22,278 of the S. W. i of
See. 10, T. 101N., R. 66 W., Mitchell, Dakota Territory, September 26,
1882, and commuted the same to cash entry No. 9152, March 31, 1S83.
His commutation proof submitted on that day showed that he estab-
lished actual residence on his claim September 28, 1882; that his im-
provements consisted of a house ten by twelve feet, a barn and granary
twelve by twenty-four feet, and five acres of breaking-total value, $200;
that he had resided continuously on the claim, " except when absent on
business; " and that his family, consisting of his wife and two children,
because of sickness had never resided on the claim.

By letter, dated December 11, 1883, the register transmitted the duly
corroborate(d application of John Crow to contest said cash entry,
charging that claimant had never established his residence upon said
tract. earing was directed by your office letter , P." dated March 7,
1884, and had commencing June 25th following. After the contestant
had submitted the testimony of himself and that of another witness, he
called the claimant as a witness in his behalf. ounsel for claimant,
however, objected, and instructed his client not to go on the stand as a
witness until the contestant closed his testimony. Contestant then
moved a continuance, which was overruled by the receiver, to which
ruling contestant ecepted and gave notice of an appeal to the Cominis-
sioner of the General Land Office. He then rested his case " subject to
the action of the Honorable Commissioner.". Claimant also rested his
case " until.the order of the Commissioner is made and heard from."

August 9, 1884, upon the application of contestant and the recom-
mendation of Special Agent James it was ordered by the local office
that the case be re-opened for trial, and that the day of hearing be set.
for September 2:3d following. August 12, same year, upon motion of
claimant's counsel, counsel for contestant being present, the local office
revoked and set aside said order for rehearing. December 6, 1884, the
local officers considered the testimony submitted in the case, found
therefrom that claimant had never resided upon his land as required by
the law, and thereupon recommended the entry for cancellation. From
this decision claimant appealed, and by decision, dated May 29, 1885,
you affirmed the judgment of the local office, from which affirmance an
appeal is brought here. With this appeal is also filed a motion for a
rehearing in the premises, based upon alleged irregularities in the
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former proceedings, etc. Since your said decision claimant has also
filed a number of affidavits, intended to show his good faith in the mat-
ter of his claim, and the hardship that will result to him from a cancel-
lation of his said entry. These later affidavits are not properly to be
considered as evidence under Rule 72, but may properly be taken into
consideration in connection with the motion for rehearing.

From the evidence submitted at the trial of this cause in June, 1884,
I think it clearly apparent that claimant never established and main-
tained a residence upon his claim. It is clearly shown that at the time
said entry was made claimant was temporarily in the Territory of Da-
kota, but immediately thereafter returned to Ashton, Illinois, where he
continued to reside with his family during the time covered by his final
proof; that he built or caused to be built an uninhabitable shanty on
the dividing line, between this and another tract, which shanty was
removed to his pre-emptionclaim about two weeks after final proof was
made npon the tract in question. From this showing it is quite clear
that claimant acted in bad faith throughout and that his entry should
be canceled. NTor is there anything in the affidavits since filed in his
behalf which would lead to a different conclusion. It is not alleged in
any of such affidavits that claimant has ever resided upon the land in
question, andl therefore a motion for a new trial on this ground is over-
ruled. As regards the alleged irregularities in the early proceediogs in
this case, it seems evident to me, that claimant cannot complain of them.
After rehearing had been ordered by the local office-a rehearing
which would undoubtedly have given claimant opportunity to present
his case in its best light, such rehearing was upon motion of counsel
for claimant set aside and revoked. It would seem that he is bound by
such action, and should be estopped from now asking a rehearing upon
any alleged irregularities in the former proceedings. Te motion for
rehearing is therefore denied, and your said decision is affirmed.

DEPARTMENT OF THE INTERIOR.
GENERAL LA.ND OFFICE,

Washington, D. ., February 19, 1887.

RULES TO BE OBSERVED IN PASSING ON FINAL POOOF PAPERS IN
PRE-EMPTION AND COMMUTED HOMESTEAD CASES.*

I. Where final proof or any part thereof is taken before the day adver-
tised, require new advertisement and new proof, in whole or in part, as
the case may require, to cover that which was taken out of time.

II. Where final proof or any part thereof is taken after the day adver-
tised, require new advertisement and new proof, in whole or in part, as
above provided, unless on day advertised due notice had been given of
postponement to a day certain by the officer taking the proof, and the
proof be taken in accordance with said postponement. Facts of post-

* For circulars see 4 L. D., 297; id. 473; 5 id. 178; id. 220.
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ponement and notice must be certified by the officer taking the last
proof.

III. The entire proof must be taken in accordance with notice given.
If the testimony of either claimant or witnesses is taken at a diff'erent
time or place than that advertised; require new advertisement and new
proof as to such defective testimony.

IV. When witness not named in advertisement is substituted for
advertised witness, require new notice and proof covering the testimony
of substituted witness.

V. The certification of naturalization papers or other court records
should be received only when made under the hand and seal of the clerk

of the court in which such papers appear of record, but where ajudicial
record is shown to have existed and is now lost or destroyed, proof of

*the same may be made by secondary evidence, in accurdance with the

rules of evidence governing ,uch proof.
VI. Where final proof is taken by officer not named in advertisement,

it may be accepted if otherwise sufficient, provided that the proof is
taken at the time and exact place designated in the printed notice, and
provided the otficer a Ivertised to take said proof shall officially certify
that no protest was ever filed before him against claimant's entry.

VII. The number, cause, and duration of all absences to be satis-
factorily accounted for.

VIII. *When proof is made before register and receiver and certificate

does not bear the date of said proof, require of register and receiver
explanation thereof, and if the delay was caused by failureto tender the
money at date of making said proof require final affidavit, with corrobo-
rating proof, to cover date certificate was issued.

IX. When proof is made before any other officer, allow the necessary
time only for a prompt transmittal of the ptpers to the district land
office, and if any longer interval is shown between date of proof and
date of certificate (if proof is otherwise sufficient) require affidavit of
continued residence and non-alien ation to cover date of final certificate.

W M. A. J. SPARKS.

Approved Feb. 21, 1887: Commissioner.
H. L. RULDROW,

Acting Secretary.

DONATION-ORPEAYX'S CLAIM.

LOUISA A. BUCHANAN.

If either, or both of the parents, have received a donation under any of the acts, the
children are not entitled to claim tnder the fifth section of the act of July 17,
1854.

Acting Secretary Midrdow to Commissioner Sparks, February 24, 1887.

On August 22, 1885 (4 L. D., 103), this Department returned to your

office the papers relative to the application of Louisa A. Buchanan,
formerly Louisa A. Pregg, to be permitted to locate one hundred and
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sixty acres of land in Vancouver land district. Washington Territory,
under the fifth section of the act of Congress approved July 17, 1854
(10 Stat., 305), and directed your office to render a decision upon the
merits of said application, subject to the right of appeal in case the de-
cision should be adverse to the applicant.

The record shows the applicant is the daughter of Andrew and Julia
F. Pregg. both of whom are deceased. The father while travelling to-
wards the State of Oregon with his family and before he reached said
State died in the year 1852. His widow and child, the applicant, then
about one year old, proceeded into said State. In the sring of 1853,
the widow, mother of the applicant, was married to Captain C. H. Fair-
child, and they settled upon a tract of laud containing three hundred
and twenty acres, and perfected title thereto under the act of Congress
approved September 27, 1850 (9 Stat., 496), one-halt of which was
awarded to the mother of the applicant. Under this state of facts,
your office, o September 30, 1885, held that the application should be
rejected, for the reason that the applicant was- not an orphan within
the meaning of the fifth section of said act. From said decision the ap-
plicant appeals, and alleges error-

1st, In holding that the term orphan in said section means a child
who as lost both parents by death.

2d, In deciding that after the marriage of the mother to C. . Fair-
child, and the subsequent exercise of her donation right, the applicant
was deprived of the privilege granted to orphans by law; and

3d, In rejecting the claim of the applicant.
It is observed that counsel for the appellant have filed no brief in the

case, and have cited no authorities either of the courts or decisions of
this Department. The fifth section of said act provides, "That in any
case where orphans have been, or ay be left, in either of said Terri-
tories, whose parents, or either of them, if living, would have been en-
titled to a donation under this act, or either of those of which it is;
amendatory, said orphans shall be entitled to a quarter section of land
on due proof being made to the satisfaction of the surveyor general,
subject to the decision of the Secretary of the Interior."

This act, which is amendatory of the act of Congress approved Sep-
tember 27, 1850 (9 Stat., 496), and also the act of Congress approved
February 14, 1853 (10 Stat., 158), was carefully considered by y pre-
decessor Secretary Schurz in the case of Shadrack Powell (2 C. L. L.,
1369), decided February 28, 1880, in which it was held that said section
conferred a benefit upon a certain lass excluded from the operation
of the prior acts, viz: orphans, who had been left in the Territory of
Oregon or Washington, or who should be left, whose parents, or either
of them, would have been entitled to a dlonation under the act of 1850
or 1853; that the amount of land to which such orphans would be en-
titled upon due proof was one hundred and sixty acres, and that taking
into consideration the provisions of the three acts above cited, if either,
or both of the parents had received a donation under any of the acts,
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the childret were not so entitled to claim under and' were not orphans
within the meaning of the fifth section of said act of 1854. 

it is not shown that said decision has been reversed or modialed, and
no good reason appears for overruling it. The decision of your office
is therefore affirnied.

PRACTICE; FINAL PROOF-APPEAL.

W. B. ENNIS ET AL.

An order requiring additional proof, without final decision upon that already sub-
mitted, is not appealable.

Acting Secretary iluldrow to Commissioner Sparks, Febraarq 24, 1837.
W. B. Ennis and others have made application to have the record in

the above stated case certified to the Departnent, alleging that by
letters of August 24 and 2, you suspended the homestead entries of
W. B. Ennis and others therein named, for the reason that their testi-
mony as to the number of times and duration of their absence from their
homesteads is vague and uncertain, and required claimants to furnish
additional evidence through the local officers showing the number of

.times and duration of such absence. That from this action applicants
appealed, which you refused to transmit, holding that " under the rules
this is not such an appeal that can be submitted to the Secretary, and
until the additional evidence called for is furnished, the case will re-
main suspended."

Applicants do not show that any final decision has been made in said
case from which an appeal can be taken, or that they have declined to
comply with said requirement, hence their application should be refused.
Applicants may refuse to furnish additional proof, and elect 'to rely
upon the proof submitted, in which event it would e your duty to
make a final decision from which they would have the right of appeal.

You will notify claimants that they will be required to elect within
thirty days whether they -ill furnish additional proof, or rely upon the
proof submitted, and upon their action in the' iatter or at the expira-
tion of thirty days, you will make a final decision in said cases.

DESERT LAND ENTRY-COMPACTNESS.

FRANCIS M. BISHOP.

Statutory rights are not abridged by departmental regulations.
An entry in codformity with the statute as to compactness must be allowed, though

in contravention of the strict letter of the general circular.
The departmental regulations with respect to " compactness" of desert entries modi-

fled.

&cretary Lamar to Commissioner Sparks, Februasy 24, 1887.
I am in receipt of your letter of April 10, 1886, transmitting the pa-

pers in the appeal of Francis M. Bishop from your decision of Febra.
ary 27, 1886, calling upon him to re-adjust the boundaries of his desert
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land entry, made August 7,1885, ebracing six hundred acres in sec-
tions 8 and 17, T. 15 S., R. 13 E., Salt Lake district, Utah.

The tract in question is three-quarters of a mile wide by one and a

quarter miles long, and your office holds that it is not " compact " in
the sense in which the word is used in the desert land act (19 Stat., 377).

Your decision is based upon the regulations of the department, which
so far as they bear upon the question of the compactness of tracts
claimed under the desert land act, read as follows:

"The requirement of compactness will be held to be complied with
on surveyed lands when a section, or part thereof. is described by legal
subdivisions as nearly in the form of a technical section as the situation
of the land and its relation to other lands will admit, although parts of
two or more sections may be taken to make up the quantity or equiva-
lent of one section. But entries running along the margin or including
both sides of streams, or being continuous merely in the sense of lying
in a line so as to form a narrow strip, or in any other way showing a
gross departure from all reasonable requirements of compactness, will
not be admitted.

" In no case, where the full quantity of six hundred and forty acres
is entered, will the side line on either side be permitted to exceed one
mile and a quarter; and less in proportion in case the entry embraces
less than a whole section or its equivalent." (Gen. Cir., March 1,1884,
p. 35).

As this entry embraces forty acres less than six hundred and forty
acres, and yet is a mile and a quarter long, you held that it was not
compact within the meaning of the rule above quoted, and you required
the entryman to re-adjust his boundaries so as to bring his entry within
the rule.

The desert land act provides " that no person shall be permitted to
enter more than one tract of land, and not to exceed six hundred and
forty acres which shall be in compact form."

The tract in question, which as already indicated embraces six hun-
dred acres, is in the form of a rectangular parallelogram, a mile and a
quarter long, and three quarters of a mile wide. Its width is equal to
three-fifths of its length, and is uniform throughout its length. The
sole question presented is as to the compactness of the tract. Is it
compact; or are its shape and contour such as to call for a re-adjust-
ment of boundaries before patent can issue? The only provision of
the law on the subject is that already quoted, that tracts entered under
the desert land act " shall be in compact form." That the tract herein
described is in compact form within any reasonable definition of the

term "compact," can not be gainsaid. It is therefore compact within
the meaning of the law and must be so regarded.

Consequently, to follow the strict language of the regulation and
under it enforce the relinquishment of any portion of the tract for want
of compactness would be to deprive the applicant of a statutory right,
and this no rule or regulation of the Department can do.
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Two propositions, therefore, present themselves. Either the regula-
tion must be so interpreted and construed as to save the statutory right,
or it must be so modified that it will not operate to defeat that right.

An examination of the decisions of the land department discloses the
fact that the practice has not been uniform under the rule. In some
cases the restriction as to length of tract has been followed literally; in
others latitude has been given by a construction of the rule which saved
entries, although they embraced tracts greater in length than the letter
of the regulation would warrant. While convinced that the entry in
the case before me fully meets the requirement of the statute with ref-
erence to compactness, I find it difficult to construe the regulation on
the subject in such a way as to warrant the approval thereunder of this
entry as described.

The closing sentence, commencing "'In no case," of the regulation
herein quoted relative to compactness is so explicit in its words of limi-
tation as in my judgment to exclude this entry in its present form. To
allow it and so comply with the statute would be to disregard the rule.
The mandate of the law must be obeyed; hence the rule, in so far as it
restricts a legal right in this case, must be disregarded.

But I do not think it advisable or wise to leave standing a regula-
tion which in practice is found to come in conflict with the law on which
it is supposed to be based. Regulations are devised, and adopted to
aid in the proper execution of the law, and where in any case it is found
that they operate as an obstruction rather than as an aid they should
be so changed or modified as to meet the purpose for which they are
intended. The case under consideration convinces me that the regula-
tion relative to desert land locations and entries should be modified by
the elimination therefrom of the words:

"In no case, where the full quantity of six hundred and forty acres
is entered, will the side line on either side be permitted to exceed one
mile and a quarter; and less in proportion in case the entry embraces
less than a whole section or its equivalent."

The residue of the regulation is in my judgment ample for the pro-
tection of the government and for the proper administration of the law
by your offce and the Department; and it properly leaves to the land
department some discretion in determining what is and what is not a
compliance with the law.

The decision appealed from is accordingly reversed, and you will ad-
judicate Bishop's desert land claim in accordance with the views herein
expressed, treating his entry as embracing a tract compact in form.

It is proper here to add that this decision presents a somewhat dif-
ferent view as to the construction of the regulation relative to desert
land entries in the matter of their compactness from that expressed in
the case of Lizzie A. Devoe, decided by this Department July 7, 1886
(5 L. D., 4). In that case the regulation was treated as sufficiently
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flexible to authorize the entry, the facts in which clearly met the re-
quirement of the law with regard to compactness.

In this, upon a further consideration of the regulation, it is regarded
as in part in conflict with the law, because its words of limitation are
deemed to go beyond what the statute will authorize, and it is to that
extent abrogated.
* Such modification of the regulation in no way impugns the correct-

ness of the conclusion arrived at in the Devoe case, but that case, in so
far as the reasons therefor differ from this, is modified, and this de-
cision will furnish the authority for action in all desert land cases not
yet finally adjudicated in so far as the question of compactness is con-
cerned.

RAILROAD GRANT-INDIAN RESERFATION.

JACKSON, LANSING & SAGINAW R. R. Co.

An order of the President, withdrawing lands for the use of Indians, existing at the
date of a railroad grant and the definite location thereunder, excepts the land
covered-thereby from the operation of said grant.

Until said order was formally revoked, the effect thereof, as against the grant, re-
mained unchanged, though the purpose of the withdrawal had ceased to exist.

Lands " in place excepted from the grant are not subsequently subject to indemnity
selection.

Acting Secretary Muldrow to Commissioner Sparks, February 26, 1 87.

On May 15, 1871, the Jackson, Lansing and Saginaw Railroad Corn-
pany presented to the local land office at Reed City, Michigan, a list ot
lands claimed under the grant by acts of Congress approved June
3, 1856 (11 Stat., 21), July 3, 1866 (14 Stat., 78), and March 3, 1871
(16 Stat., 582). Said list embraced twelve thousand, three hundred
and thirty and forty-niue one-hundredths acres, situated in township
thirty-four, thirty-five, and thirty-six north, range four west.

The record shows that said tracts are within the six mile or granted
limits of said grant, and that the right of said company attached on
October 23, 1858, the date when said company filed in your office a map
showing the definite location of its road

It appears that on May 16, 1855, by order of the President and upon
the recommendation of the Commissionler of Idian Affairs, your office
directed the register and receiver of the Duncan land office, in said
State, to withdraw from market the public lands (inter alia) in said
townships. The order of withdrawal stated that it was made for Indian
purposes, and upon the condition that " no peculiar or exclusive claim
to any part of the land so withdrawn -can be acquired by said Indians,
for whose benefit it is understood to be made, until after they shall by
future legislation be invested with the legal title."
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The United States made a treaty with the Ottawa and Chippewa In-
dians of Michigan on July 31, 1855, by the provisions of which it was
agreed that certain townships would be withdrawn from sale and re-
served for the use of said Indians. This treaty was proclaimed by the
President on September 10, 1856 (see Revision of Indian Treaties, p.
613). The withdrawal and reservation mentioned in said treaty did not
embrace any of the lands in question. The Commissioner of Indian
Affairs on March 3, 1860, in response to your office letter dated February
24, 1860, advised that the land not included in the reservation fixed by
said treaty was not needed any longer for Indian purposes, and thereupon,
on July 30, same year, the vacant lands in the even numbered sections
in said townships were restored and offered at public sale at $2.50 per
acre. Pursuant to the orler of the President, dated April 16, 1861, the
public lands in said townships (with others) were, on April 22, same
year, again withdrawn for the purpose of enlarging the Indian reserva-
tion. It was, however, determined that said lands would not be ne(led
for that purpose and the even sections were restored to market on Au-
gust 19, 1874. It further appears that he Grand Rapids and Indiana
Railroad Company, one of the beneficiaries un der said grant, presented
to the local land officers a list of lands in said township 34, claimed by
the company, said list was transmitted to this Department by your
office letter, dated March 31, 1874, with the recom mendation that the
right of the com pany be recognized, and said list was approved by the
Hon. Acting Secretary of the Interior on April 25, same year. The
ground upon which your office based said recommendation is " that the
treaty of 1855, proclaimed September 10, 1856, before the right of the
road had attached, standing in place of and making unnecessary any
further legislation, had the effect to release from further reservation the
lands not included in its terms, although such lands were not formally
restored until 1860."

Your office, on May 11, 1885, refused to concur in the view above
quoted, and held said list for cancellation, upon the ground that said
granting act of June 3, 1856, expressly reserves from the operation of
the grant made thereby any and all lands theretofore reserved to the
United States by act of Congress, or in any other manner by competent
authority: that it can make no difference that the reservation was tem -
porary in character and that the reason therefor had ceased to exist
prior to the definite location of the road, and your office held that " the
lands in question were withdrawn by competent authority pending the
negotiation of a treaty with the Indians and not only the withdrawal
but the reason for which it was ordered was in full force at the date of
the grant, and being in a state of reservation at the date of the grant,
they were not included therein" (citing Leavenworth, Lawrence & Gal.
veston R. R. Co. v. United States, 92 U. S., 733).

From said decision the company appeals, and alleges error, in assum-
ing jurisdiction to make said decision, because, so far as your office was

2278 DEC-28
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concerned, the precise question involved had become "both stare decisis
and res adjudicata."

It will be observed that while your office, on January 15, 1874, sub-
mitted to this Department a report relative to the rights of the Grand
Rapids and Indiana Railroad and of the Jackson, Lansing and Saginaw
Railroad,in which the opinion was expressed that the right of the former
company " vested on the 1 th of November, 1857, to the odd sections
within fifteen miles, under act of June 3,1856, if the whole should be
found necessary to satisfy the grant of six sections in width, and that
the other company under the same act are entitled to the odd sections
within the fifteen miles limits, outside the limits of the Grand Rapids
and Indiana, the latter company having the prior location," also that,
looking at the evident understanding of the government at that time
that it needed no final order of the President to revoke the conditional
withdrawal for Indian purposes, the odd sections of right belonged to
the grant.

Instead of concurring in all the views expressed in said report, this
Department declined to express any opinion as to the rights of the rail-
roads to lands in range four. It is true that subsequently your office
submitted to this Department for approval a list of lands falling within
the six mile limits of the first named railroad, which was approved on
April 25, L874, as above stated, but it does not appear that any formal
action has been taken upon the list at bar, certainly none by this De-
partment. But if it be conceded that your office had no jurisdiction to
hold said list for cancellation, surely it can not be contended that this
Department has no authority to determine the right of said company to
the lands embraced in said list, and if it shall not appear that said lands
were granted to the State for the benefit of said company, it will be the
duty of the Secretary to refuse to approve said list, and in so doing he
will be "exercising that just supervision which the law vests in him
over all proceedings instituted to acquire portions of the public lands.
Lee v. Johnson (1 16 U. S., 48).

It will hardly be necessary to discuss the question whether lands in a
state of reservation at the date of said grant are by the terms thereof
excepted from its operation, if they are free from embarrassment at the
date of the definite location of the road, for in the case at bar it is evi-
dent that the lands in question were withdrawn by order of the Presi-
dent prior to the date of said grant, and was still in force at the date
of the definite location of the road. The even sections within the granted
limits were not restored until 1860.

It is no answer to say that the object for which the withdrawal had
been made had been accomplished and therefore the proclamation of said
treaty of its own force worked a revocation of said withdrawal. It does
not do so in terms, and the rights of railroad companies under their grants
can not be enlarged by intendment. It is, however, contended by the
company that, if it is not entitled to select these lands " in place," then-it
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shouldbe allowed to select them as indemnity. But this contention can
not be maintained, for this Department in the case of the St. Paul and
Duluth Railroad Company (4 L. D., 407), upon the authority of the
case of L., L. & G. Ry. Company v. United States ( U. S., 733), and
the case of Winona and St. Peter It. R. Company v. Barney (L13 U. S.
618), held that "4if the lands are excepted out of the grant once, they
were so excepted for all purposes."

For the reasons herein stated, the conclusion of your office, holding
said list for cancellation, must be affirmed.

PRACTICE-SECOND CONTEST-APPEAL.

HOoDE V. SANDO ET AL.

The right to proceed with a second contest exists only on the final disposition of the
prior pending contest.

Acting Secretarg Muldrow to (Commissioner Sparks, February 26, 1837.

This record presents the appeal of Lars P. Eoode fron the decision
of your office, dated March 28, 1885, dismissing his contest against tim-
ber culture entry No. 1908 of the NW. I of Sec. 28, T. 116, R. 55, made
on April 7, 1879, at the Yankton land office, in the Territory of Dakota,
and directing the local land officers to allow Ole L. Christiansen to pro-
ceed with his contest against said entry.

It appears that said Christiansen filed his affidavit of contest against
said entry on February 19, 18S3, alleging failure to comply with the
requirements of the timber culture law, which application was rejected
by the local land officers, because the section in which said tract was
situated was not stated in said contest affidavit. The affidavit was
withdrawn, and again filed on March 10, 1883, and again rejected be-
cause of Hoode's prior contest, dated February 23, 1883. On June 9,
1882, said Hoode filed his affidavit of contest against said entry, notice
issued same day, hearing was had on August 8th, same year, and upon
the testimony submitted the local land officers recommended that said
entry be canceled. On August 14, 1883, your office dismissed Hoode's
said contest, because he had failed to file an application to enter said
tract in accordance with the rule in the Bundy case ( L. D., 1 9). No
appeal was taken from said decision. On April 10, 1883, Christiansen
appealed from the rejection of both contest affidavits, which appeal was
transmitted to your office on January 24, 1884. It is alleged in said
appeal that the omission to insert the section in the contest affidavit was
a clerical error, that the section was stated in the application to enter
which accompanied said contest affidavit, that the error was not made
known until March 10, 1883, when it was corrected and the paper re-
filed, and again rejected, as above stated.
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It is also shown that, on October 24, 18S3, said Eloode filed another

contest affidavit against said entry, accompanied by an application to
enter said tract under the timber culture law, notice issued same day,
fixing December 5, 1883, for the bearing of said case. From the testi-

mony submitted the local land officers found that the claimant in his
lifetime and his legal representatives, since his death, have not complied
with the requirements of said act. On October 24, 1884, the local land
officers transmitted to your office the papers in Hoode's contest. On

November 25, 1884, the local land officers transmitted to your office the

affidavit of contest against said entry and application to enter said tract
made on September 6, 1884, by John S. Sigler. Accompanying said

application is the affidavit of said Sigler, alleging that the contest of
said Hoode was speculative, and not made for his own intt rest, but for
the benefit of one Geoige Osler, his son-in law. Sigler asked that a
hearing be ordered and that Hoode should be directed to show cause
why his contest should not be dismissed.

On March 28, 1885, your office considered the rights of the respective
parties and held that boode's contest must be dismissed because of the
prior contest of Christianisen, that Sigler's application must be rejected
because he is a stranger to the record, and that Christiansen should be
allowed to proceed with his contest against the heirs and legal repre-
sentatives of the deceased entryman. In your office letter of trans-
mittal, it is stated that " the record of contest in the case of Christiansen
v. Sando, and the appeal of John S. Sigler from a decision of the local

officers adverse to him involving this entry, are also enclosed. The ltst
named cases have not been finally passed upon by this office." It ap-
pears, however, that your office did reject Sigler's application, as above
stated.

It thus appears that while appeals have been pending from the action
of the local land officers, nevertheless they have allowed parties to pro-
ceed at much expense to prove the failure of the entryman and his heirs
to comply with the requirements of the law as to cultivation and plant-
ing the land. This is bad practice and works an unnecessary hardship
upon litigants. The first application of Christiansen should not have
been allowed by the local officers without instructions from your office,

on account of the pending contest of Hoode; but having been offered
and having been perfected on March 10, 1883, and an appeal taken from

its rejection, when your office rejected Eloode's prior contest on August
14, 1883, from which no appeal was taken, Christiansen's rights attached,

and there was no error in allowing him to proceed with his contest in

case the decision of your office became final, either for want of an ap-

peal, or was affirmed by the decision of this Department. Churchill v.

Seeley et al. (4 L. D., 589).
In his appeal, Hoode alleges that on February 26,1883, he initiated a

new contest, filing therewith his timber culture application for said
tract. But this statement does not appear to be confirmed by the ree-
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ord. It is true that upon the original contest affidavit filed by Chris-
tiansen appears this indorsement, " ejected, because of a prior contest,
loode v. Sando, filed Feb. 26, 1883." But the only prior contest filed

by loode, as shown by the record, was the one filed on June 19, 1882,
and his subsequent affidavit of contest was made and filed on October
24, 1883. So that Hoode's rights must be held subject to those of
Christiansen. Sigler does not allege that Christiansen's contest is spec-
ulative and fraudulent, hence there was no error in refusing his applica-
tion to contest. The conclusion of your office in the decision appealed
from is accordingly affirmed.

REPAYMENT-DOUBLE MINIMUM EXCESS

FREDERICK W. FRESE.

Repayment is allowed for double minimum excess. paid on land subsequently found
not to be within the limits of a railroad grant.

Acting Secretary fuldrow to Commissioner Sparks, February 26, 1887.

By letter of the 11th instant, your office transmitted the " application
of Frederick W. Frese for return of double minimum excess paid on
San Francisco, California, pre-emption cash entry No. 7519, for the N. 4
of SW. 4 and N. 4 of SE. of Sec. 2, T. 18S ., R. 3 E."

Said letter requests early action, " as there is a large number of cases
of this class pending."

By act of Congress approved July 27, 1S66 (14 Stat., 292), a grant of
lands was made to the Atlantic and Pacific Railroad Company, " Begin-
ning at or near the town of Springfield, in the State of Missouri, thence

to the head-waters of the Colorado Chiquito, and thence
along the thirty-fifth parallel of latitude, as near as may be found most
suitable for a railway route, to the Colorado river, at such point as may
be selected by said company for crossing; thence by the most practica-
ble and eligible route to the Pacific." Several maps of definite location
were filed, which carried the definite location of the road to San Buene-
ventura on the Pacific Ocean.

On March 12,1872, said company filed in your office a map of definite
location from San Francisco to San Miguel Mission, and thereupon your
office, by letter of April 22, 1872, withdrew the odd sections along said
line and raised to the double minimum price the even sections. The
land in question lies within the twenty mile limits therein defined, and
in an even section.

It appears that Frese filed declaratory statement December 11, 1877,
alleging settlement in October, 1872, and made final proof Januay 27,
1881, paying for the land at the rate of $2.50 per acre.

On March 23, 1886, this Department held that the acceptance of the
maps of definite location between San Bueneventura and San Francisco
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(one of them being that filed March 12, 1872,) was without authority and
void, and that the company had no grant between these points. (4
L. D.+ 458.)

The act of June 16, 1880 (21 Stat., 287), provides that ". . . . . in
all cases where parties have peaid double-minimum price for land which
has afterwards been found not to be within the limits of a railroad
grant, the excess of one dollar and tweuty-five cents per acre shall in
like manner be repaid to the purchaser thereof, or his heirs or assigns."

In the present case the applicant has paid the double minimum price
for the land, and the land has afterwards been found not to be within
the limits of a railroad grant.

I think this case comes clearly within the statute, and that repay-
,ment of the excess of one dollar and twenty-five cents per acre should
be made.

PEA CTICE-REVIE W-APPEAL.

W. F. HAWES ET AL. (ON REVIEW.)

The filing of an appeal, in any appealable case, is a waiver of any and all motions
which may have been previously filed relative to the decision from which appeal
is taken.

Acting Secretary Muldrow to Commissioner Sparks, February 28, 1887.

I have before me a motion, filed December 22d ultimo, in behalf of the
Union Pacific Railway Company, assignee of the entrymen, for review
of departmental decision of November 13, 1886 (5 L. D., 224), in the
miatter of the Gunnison, Colorado, coal entry No. 1, made June 6, 1883,
in the names of Alfred R. King, Henry A. Tidd, Willis Mallory, and
James Fisken.

# 81 # * #
September 22,1884, counsel for the railway company, acting for said

oompany as the purchaser of the land in question from the parties in
whose names the filings and entry were made, filed in your office an ap-
plication to have said coal entry No.1 corrected, and askingthat the par-
ties to the several declaratory statements for the land be permitted to
make separate entries in accordance with said declaratory statements,
and also that an investigation be ordered touching the regularity and
validity of said two declaratory statements and the rights of the re-
spective declarants therein.

October 4, 1884, W. F. Hawes, acting for the railway company and
also for King et al., the entrymen, filed in the local office an appeal
from your office decision, holding the entry, No. 1, for cancellation,
which appeal was on October 9, 1884, forwarded to your office, and was
passed' upon by the departmental decision sought to be reviewed. The
motion for review insists that the application to have the entry amended
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so as to conform to the filings should have, been considered to the ex-
elusion of the appeal.

In said motion counsel for the company urge that the entry as made
wasthe result of mistake, for which the register and receiver, as well as
the person or persons who made the entry, were responsible, and that
the error should be corrected by the Department in te manner sug-
gested by their petition thus securing to the company the benefits of
its purchase.

The Departmlent recognizes its right and its duty to correct errors
committed by the local land officers, when properly brought to its at-
tention. There is therefore no difference between counsel and the De-

partment on this question. The only difference is as to the manner or
nature of the correction.

The decision under consideration approved the action of your office,
holding the illegal entry for cancellation, while the motion for review
seeks a correction by alnendment in pursuance of an application filed in
September, 1884, and this notwithstanding an appeal from your office
decision was filed subsequently to said application for amendment. All
the facts now presented were before the Department when its decision
in the case was rendered, and no good reason appears for changing the
conclusion then arrived at. That decision adhered to the rule of the
Department, that when an appeal has been filed and accepted in any
case, your office has no longer aiyjirisdiction to further consider such
case, and that the only action then proper is to forward the case to this
Department for final disposition on the appeal. Under this rule your
office could not properly act upon the application to amend filed in this
case. The appeal subsequently filed and accepted took away j arisdic-
tion to act on the petition. The Department considered and acted upon
the appeal rather than on the petition, which action in my judgment
was proper.

The appeal brought the case here. Not only that, but it is a well es-
tablished rule of law that the filing of an appeal in any appealable case
is a waiver of any and all motions which may have been previously filed

relative to the decision appealed from. The plea that counsel who filed
the petition for amendment did not have notice of the appeal is without
force, since both the petition and the appeal were filed in behalf of the
same party or parties, but by different counsel, or attorneys. The com-
pany can not be allowed to plead want of notice of its own acts.

After a careful consideration of the case it all its aspects, I must de-
cline to grant the motion, andl the decision of November 12th is ad-
hered to.

It may here be added that were I to re-open the case and consider
the application to amend the entry, I am unable to see how in the face
of the record facts and for reasons not necessaryto here discuss, any re-
sult favorable to applicants could be reached.
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PIE-EMPTION-HOMESTEAD ENTRY.

DUNLAP V. RAGGIO ET AL.

In the absence of a legal interveiiing settlement claim, there is no penalty for failure
to make proof and payment, for unoffered land, within the statutory period.

The right of a pre-ermptor to purchase is not defeated by the adverse claim of a home-
steader, who alleges residence within less than six months after entry, and fails
to show the same.

Acting Secretary Muldrow to Commissioner Sparks, February 28, 1887.

I have considered the case of George Dunlap v. Ernest and Richard
Raggio, on appeal by the former from your office decision of July 28,
1885.

On December 13, 1880, Dunlap filed declaratory statement for lots 6,
9, 10 and 11, Sec. 15, T. 4 N., R. 14 E., M. D. M., Sacramento, California,
alleging settlement on the 7th of the same month. n April 22, 1884,
Richard Raggio made homestead entry for lots 10, 11, 14 and 15, same
section, and on the same day Ernest Raggio, his brother, filed deelara-
tory statement for lots 6, 7, 8 and 9, in the same section, alleging settle-
ment on the 20th of that month.

On May 1, 1884, Dunlap published notice of intention to submit proof
on June 24, 1884, and cited Ernest and Richard Raggio to appear. All
parties appeared and submitted testimony. The local officers found that
since the date of Dunlap's settlement, December 7, 1880, his residence
has been continuous, excepting such times as his business called him
away. That he has at all times since the date of establishing his resi-
dense thereon, up to the time of this hearing, claimed and considered
this land as his home. That his improvements consist of a house, barn
and wagon shed, thirty acres cleared, ready for plowing, and fifteen
acres plowed, a good brush fence on a considerable portion thereof;
total value of these improvements from $300 to $400. The local offi-
cers further discussed certain absences of Dunlap, but failed to find any
evidence of bad faith therein. They say: We are therefore of opinion
and decide that the good faith and intent of the pre-emption claimant,
George Dunlap, is thoroughly established; that while the said Dunlap
failed to make his final proof within the prescribed time, the circum-
stances are in his favor, and he should be allowed to enter the land em-
braced in his declaratory statement. . . . . . As to the Raggios,
the evidence shows that they reside at the town of Sheep Ranch and
are engaged in the business of running a store, livery stable, and wood
contracting. That it is their evident intention to erect a saw mill on
the land embraced within their claims, and the timber thereon is of a
suitable nature. That the settlement made by them upon this land is
not such a settlement and residence as is contemplated by the home-
stead and pre-emption law." The local officers recommended that the
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entry and iling of Richard and Ernest Raggio be canceled, so far as
they conflicted with the claim of Dunlap.

Your office held that the evidence failed to show that Dunlap had ever
established a bonafide residence upon the land, reversed the decision of
the local officers, and awarded the land to Ernest and Richard Raggio,
subject to their making final proof at proper time.

On the question of the good faith of Dunlap a large amount of testi-
mony was submitted, in some respects conflicting. The testimony was

taken before the local officers, and was carefully considered by them; as

is shown by their opinion. On a careful examination of the testimony,
on this point, I concur with them that Dunlap has maintained a con-
tinuous residence under the law, and this conclusion is largely based
on the fact that the local officers conducted the examination of the wit-
nesses and therefore had the best opportunity of deciding in cases of
conflicting testimony.

The Raggios claim to have settled on April 20, 1884, and to have com-
menced their actual residence on their respective tracts about May 1st.
The testimony related largely to this matter, and after a careful exami-
nation of the same, I agree with the local officers that the Raggios, at
the date of hearing, resided at the town of Sheep Ranch, and were en-
gaged in business there, and that they did not have a residence on the
tracts in question. I am therefore of opinion that no valid adverse
claim has intervened, and consequently that there is no reason shown
why Dunlap's entry should not be allowed. Dunlap was required by
law to make proof and payment within thirty three months from settle-
ment, but in case of failure so to do his claim did not terminate. "The
law prescribes no penalty for failure to make proof and payment within
the statutory period, beyond rendering the land subject to the claim of
the next settler, in order of time, who has complied with the law." (J.
B. Raymond, 2 L. D., 659). Inasmuch as it appeared on Dunlap's offer

of proof and payment that the Raggios had failed to comply with the
law, their claims can form no lawful bar to the entry of Dunlap. (Fide-

ler v. Kurth, 5 L. D., 188). It is true that the question arose within six
months after the homestead entry of Richard Raggio, and also true that
he was not required to take up his actual residence upon the tract dur-
ing that period, but inasmuch as he claimed to have established actual
residence during that time, and pleaded his residence as a bar to the-
entry of Dunlap, the whole question of the validity of his claim to the
tract was necessarily in issue.

For the reasons stated, the decision appealed from is reversed, the
entry of Dunlap will be allowed, if no other objection appear, and the
filing and entry of Ernest and Richard Raggio, respectively, will be
canceled.
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OSAGE LAND-PRE-EMPTION-PURCHASE BEFORE PATENT.

UNITED STATES V. JOHNSON ET AL.

Until all of the preliminary acts required by law have been performed by the pre-
emptor he has acquired no right as against the government.

Purchasers after entry and before patent take only an equity and are charged with
notice of all defects in their title.

Acting Secretary Muldrow to Commissioner Sparks, Februar 28, 1887.

I have considered the several ases of the United States v. Daniel
Johnson, Henry C. Keefer, Martin Traverse, Martin Hayden, John C.
Davidson, etrymen, and Edward Corrigan, transferee, as presented
by the appeals of the latter from the decision of our office, dated July
14, 1885, refusing to revoke its former action canceling the Osage cash
entries of Johnson, Keefer, Traverse, and Hayden, nd holding for can-
cellation the Osage cash entry of Davidson.

The record shows that Johnson made Osage entry (application No.
3361) November 16, 1882, of the NW. of Sec. 28; that Keefer made
entry (application No. 3432) December 7, 1882, of the NW. of Sec.
.33; that Traverse made entry (application No. 3383) November 21,
1882, of the SE. of Sec. 23; that Hayden made entry (application No.
3434) December 7, 882, of the NE. 1 of Sec. 33, and that John C.
Davidson made entry (application No. 3650) April 10, 1883. of the W.
j of the NE. , and the W. of the B3E. of Sec. 34-all in township 34,
S., B. 9 W., Wichita land district, Kansas.

In July and August, 1883, your office canceled the entries of John-
son, Keefer, Traverse and Hayden, upon the reports of a special agent
of your office and allowed the etrymen sixty days within which to
show cause why their entries should be re-instated.

Hayden was duly notified of your office decision canceling his said
entry, but took no action thereon, and your office, on January 28, 1885.
closed his case and James E. Talley was allowed to make entry of said
land. On May 17, 1884, your office ordered a hearing upon the report
of a special agent that Davidson's entry was fraudulent and made in
the interest of another.

Un March 7, 185, S. J. Crawford, Esq., entered his appearance in
your office in behalf of the parties claiming said lands, filed certain af-
fidavits, waived their right to a hearing, and asked that the several
cases be examined on their merits. Your office, on July 14, 1885, con-
sidered the several cases and held that the affidavits submitted by the
claimants are not sufficient to overcome the proofs of fraud submitted
by said special gent. On August 22, 1885, the attorney for the claim-
ants filed an appeal from said decision of your office, upon the grotind
that the affidavits submitted on March 7, 18b5, show conclusively that
the entrymen complied substantially with the law governing the sale of
Osage lands.



DECISIONS RELATING TO THE PUBLIC LANDS. 443

On September 16, 1885, Messrs. Hatton and Rugles, attorneys for
said Corrigan, iled i the local land office four separate appeals from
said decision of your office, dated July 14, 1883, canceling said entries.
Counsel for Corrigan have filed copy of an argument made in the cases

of Talley and Talley v. Traverse and Keefer and Corrigan, transferee,
on appeal from your office decision, dated December 3, 1884, and de-

cided by this Department on June 3, 1$86, (L. & R., vol. 55, p. 408,)
involving the validity of said entries.

It is insisted by the counsel for the transferee that said decisions of
your office canceling said entries are void for want of jurisdiction, and
that after the register and receiver have accepted the proofs and pay-
ment, in whole or in part, from the pre-emptor, the courts of the coun-
try are the only tribunals that can inquire into allegations of fraud in
the procurement of an entry, and upon proof cancel the same. This
question has been repeatedly adjudicated by this Department, and must
be considered as well settled against the contention of the appellant.

It is clear that under the decisions of the courts, until all of the prelim-
inary acts required by law have been performed by the pre-emptor he
has acquired no right as against the government. Frisbie v. Whitney
(9 Wall, 189); The Yosemite Valley case (15 Wall., 77); Grand Gulf
R. R. & Banking Co. et al. v. Bryan (8 Smed & M., 268); Hutton v. Fris-
bie (37 Cal., 475); Phelps et al. v. Kellogg (15 Ill., 135); Bird v. Ward
(1 Mo., 398); Perry v. O'Hanlon ( Mo., 585); Lamont v. Stirmson (3

Wis., 545).
If there was any doubt of the power of the Commissionerof the Gen-

eral Land Office to cancel the entries when fraudulently made, the ex-
ercise of that power for a long time is very persuasive that the juris-
diction has been properly exercised. Edwards v. Darby (12 Wheaton,
206); Atkins v. Disintegrating CO., 18 Wall., 272, 301); Smythe v.
Fiske (23 Wall., 374, 382); United States v. Pugh (99 U. S., 265);
United States v. Moore (95 U. S., 760, 763).

It is further insisted by the appellant Corrigan that he is an innocent
purchaser without notice, and therefore the cancellation of said entries
could not affect his rights. But this contention can notbe maintained.
All purchasers of lands after entry and prior to the issuance of patents
are charged with notice that said entries must be confirmed by your
office, and if the entrymen has imposed upon the register and receiver
with false and fraudulent proof and thereby obtained a cercate of entry,
the purchaser can acquire no better title than the vendor possessed.

In the case of Root v. Shields (I Woolworth, 340), in the United
States circuit court for Nebraska, the court held (Mr. Justice Miller),
that parties claiming to be bona fide purchasers will not be protected
as such when (1) they purchased before the patent of the government
issued, although they had no knowledge in fact of any defect in their
title, because they purchased only an equity. (2) When the defect
in the title arises out of a rule of law, of which they are bound to take
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notice, and (3) When the title acquired is absolutely void. See also
Kerr et al. v. Watts (6 Wheaton, 160); Carroll v. Safford (3 How., 461);
Randall v. Edert et al. (7 Min., 359); Gray et al. v. Stockton (8 Minn.,
472); Arnold v. Grimes (2 Iowa, Greene's Rep., 83); 3 piu., 91 &
666.

In the case of Whitaker ecx rel. v. Southern Pacific R. R. Co., decided
July 27, 1880, (2 C. L. L., 919,) this Department held that the words
"bona fide purchasers for a valuable consideration," found in section
2262 of the Revised Statutes, must be understood as having been used
according to their well established legal import, as there was nothing
in the statute to show that any other sense was intended; that it was
well settled that the doctrine of bonafide purchasers for a valuable con-
sideration does not apply to the case of the purchaser of an equity; that
the doctrine is used for the protection of purchasers of legal or ap-
parently legal titles; that it can only be used as a defence. It is a mere
shield and not a weapon of attack (3 Op., 93); that in all cases of pur-
chases of pre-empted lands before the issuance of patents therefor, the
rule caveat emptor is particularly ap)licable; and if the entries are fraud-
ulent or void, the purchasers acquire nothing; and that the benefits of
the doctrine of bona fide purchaser under said section 2262 can only be
sought and applied in the courts. The following authorities are cited in
support of the conclusions: Polk's Lessee v. Wendell ( Wheaton, 308);
Vattier r. Hinde (7 Peters, 27): Sampeyreac and Stevens v. United
States (ibid., 241); Boone v. Chiles (10 Peters, 179); Carroll v. Safford
(3 How., 461); Shepley v. Cowan (1 Otto, 340); Moore v. Robbins (6 Otto,
530); Smith v. Shane et al. ( McLean, 27); Dupont v. Waterman (10
Cal., 34); Chew v. Barnet (11 Serg. & R., Pa., 3893); Pinson v. Ivey
(1 Verger, Tenn., 302); Craig v. Leeifer et al. (10 Tenn., 193); Oakly v.
Ballard et al. (1 flemstead, 476).

The decision in the case of Whitaker (suprct) has been uniformly fol-
lowed by this Department. See cases of Margaret S. Kissack (2 . L.
L., 421) and C. P. Cogswell (3 L. D., 23), where the subject was care-
fully considered by my predecessor, Secretary Teller,-and the case of
R. M. Chrisinger (4 L. D., 347), decided January 25, 1886.

But aside from the foregoing, the power to cancel an illegal entry by
this Department is expressly recognized by the act of Congress approved
May 14, 1880 (2t Stat., 140), wherein it is provided that the successful
contestant shall have the preference right of entry of the tract covered
by the entry canceled by his procurement.

The record shows that the appellants through their counsel expressly
waived any right to a hearing and asked your office to determine the
rights of the parties upon the ex-parte affidavits filed in the case. The
testimony is for the most part in direct conflict, but your office found
that the affidavits submitted by the appellants were not sufficient to
overcome the proof submitted by the special agent of your office, tend-
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ing to show that said entrymen had never been actual settlers on the
tracts claimed by them. If that be true, then the entries were made in
fraud of the law, and they should be canceled. United States v. Wood-
bury et al. (15 t. D., 303); Brake v. Ballou (19 Kansas, 397).

In the cases at bar the entrymen failed to make to make application
for a re-instatement of their said entries within the prescribed time
after due notice thereof, and the transferee bases his defence upon the
want of power of this Department to cancel said entries.

It will be observed, however, that Mr. Crawford, in his appeal, dated

August 22, 1885, insists that the affidavits submitted by him in support
of said entries show conclusively that the entrymen complied sub-
stantially with the law regulating the sale of said lands. The proof in
each case was made in accordance with the rules and regulations of
this Department relative to entries under the general pre-emption laws.
No question is raised by the appellant that the rules and regulations
governing such entries do not apply to the entries under consideration.
The decision appealed from proceeded upon the theory, which was sus-

tained by the decisions of the Department, that the entryman under the
provisions of said acts providing for the sale of the Osage trust and
Diminished Reserve lands in Kansas, must show full compliance with
the requirements of the general pre-emption laws. But in the case of
the United States v. Woodbury et al.. (5 L. D., 303), it was held by this
Department that " the only condition prerequisite to an entry of these
lands is that the purchaser shall be an actual settler with the qualifica-
tions of a pre-emptor," and the case of Morgan v. Craig (10 C. L. 0.,
234), cited in La Bolt v. Robinson (3 L. D., 490), was overruled.

Since the decision of your office was rendered under the construction
of the law by the Department, which has since been modified as above
indicated, and the affidavits submitted by the special agent are in con-
flict with those submitted by the claimants, so that it is difficult to as-
certain the exact facts concerning said entries, it is deemed advisable
that a hearing be had in accordance with the rules of practice, giving
all parties in interest an opportunity to be heard and cross-examine the
witnesses who may testify against their interests. To that end you will
please direct the local land office to order such hearing, to ascertain
whether said entrymen were actual settlers at the date of their respect-
ive entries and were possessed of the qualifications of pre-emptors.
Upon the receipt of the testimony submitted with the opinion of the
local land officers, your office will again consider the cases. A special

agent, if practicable, should be present to protect the interests of the
government.

The decision appealed from is modified accordingly.
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HOMESTEA4D CONTEST-PRA C TIC .

BRANNON V. URIELL.

Failure to submit evidence, on due opportunity offered i the regular course of pro-
ceeding, cuts off the ight to be further heard on the merits.

Acting Secretary Miuldrow to Commissioner Sparks, March 1, 1887.

Gn July 29, 1880, Louisa UTriell made homestead entry for the NW.i
of See. 21, T. 104, R. 62, Mitchell, Dakota. In February, 1882, Edward
Brannon brought contest against the same on the charge of abandon-
ment. On April 1, the day set for hearing, a motion for continuance'
on the part of claimant was filed and overruled by the local officers;
contestant submitted the testimony of certain witnesses tending to show
that claimant had never established residence on the land. Afterwards,
on September 20,1883, the local officers sent out notice to the claimant
that they had adjudged her entrv forfeited. Thereupon claimant filed
a motion to set aside the judgment and dismiss the contest, setting out
various irregularities in proceeding. The local officers, on May 3, 1884,
ruled as follows: "1 In order that no question may arise as to the reg-
ularity of the proceedings, upon motion of J. K. Doolittle, attorney for
contestant, as well as upon motion of said claimant, it is hereby ordered
that said contest be dismissed, and that said contestant be permitted to
initiate a new contest against the same entry." On the same day con-
testant filed a new affidavit of contest, also alleging abandonment, and
service of notice thereof was acknowledged by attorney for claimant.
Hearing was ordered for July 3, 1884. On that day contestant with
witnesses appeared and submitted testimony to the effect that no one
had resided on the tract in question from the date of entry to May 3,
1884, the date of the initiation of the second contest; that a house was
built on the tract in the fall of 1883, but was uninhabited; that there
was no cultivation whatever, and that the land remained in a state of
nature. The case was then continued to August 9, and on that day
claimant filed a motion to dismiss, which was overruled. She was then
offered an opportunity to submit testimony, but refused, and took an
exception to the order overruling her said motion. The local officers
thereupon decided in favor of contestant, and on appeal your office by
letter of July1, 1885, affirmed that decision. Claimant's present appeal
sets up many grounds of error, the only ones requiring any notice being
as follows: that the local office erred in overruling her motion to dis-
miss the first contest. That question can not now be raised, for the first
contest has been dismissed, and on claimant's own motion. She further
urges that it was error to award contestant a right to initiate a second
contest on said motion. While it is true that the local officers have no
authority to award such a privilege, it is not pretended that any adverse
right intervened between the dismissal of the first and the initiation of
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the second contest, nor that claimant had in the meantime complied
with the law. The present contestant was therefore in the same posi-
tion as any other applicant for the right of contest, and no harm was
done claimant by the order of the local office. The local officers granted
her motion to dismiss and of that ruling she can not complain. She
says further that she was not present at the hearing on July 3. What-
ever may be the fact, she had notice of the hearing and shows no reason
for her absence, and is therefore bound by the evidence submitted. In
any event, her refusal on August 9, to submit evidence when offered the
opportunity in the regular course of proceeding, cut off her right to be
heard further on the merits of the case. I find no reason for disturbing
said decision, and it is accordingly affirmed.

INDIAN LANDS-ALLOTXENTS-SANTEE IOUX.

LEWIS E. SCOTT ET AL.

Allotments under the act of March 3, 1863, were excepted from the Executive order
opening the reservation to settlement and entry.

Acting Secretary Muldrow to Commissioner Sparks, March 1, 1887.

I am in receipt of the appeals of Lewis E. Scott, Ida B. Sunderland,
Gideon Warner, George F. Bolster, Henry Vodeger, Emil Schindler,
and Yokert Kozina, from your decision of August 13, 1885, affirming
the action of the local officers in rejecting their applications to make
pre-emption filings or homestead or timber-culture entries upon certain
lands described by them in the Niobrara land district, Nebraska.

The ground of the rejection of said applications was that the tracts
applied for were formerly within the limits of the Santee Sioux Indian
reservation, and in each case had been selected by and allotted to indi-
vidual Indians under the provisions of Executive Order dated February
9, 1885.

These appeals are based substantially on the ground that the allot-
ments were not made under any existing law or treaty. The records of
your office, however, show that the land in question is within the Santee
Sioux Indian reservation, and that the allotments herein were made
under the aet of March 3, 1863 (12 Stat., 819), and were duly approved
by the President; and no reason is shown why such disposition of the
land was not in accordance with said act. I affirm your decision.
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HOMESTEAD ENTRY-COMMUTATION PROOF.

WHrITCoIB v. Boos.

On the commutation of a homestead entry the plea of poverty, as an excuse for absence
from the land, is not consistent with good faith.

Acting Secretary Muldrow to Commissioner Sparks, March 1, 1887.

I have considered the case of Leslie C. Whitcomb v. Ferdinand Boos,
involving the SE. 1 of Sec. 7, T. 111, R. 63, Huron district, Dakota.

Boos made homestead entry of the tract described, August 12, 1882.
Contest was initiated January 22, 1884. February 19, 1885, final proof
was offered; contestant appeared and protested. Hearing on the pro-
test and contest was had April 18, 1884-the allegation being failure to
comply with the law in the matter of residence and cultivation. The
local officers held that claimant's residence and improvements had been
sufficient. Contestant appealed; but it appearing that notice of decis-
ion was given him September 18, while the appeal was not filed in the
local office until October 29, 1884-forty-one days afterward-the local
office and your office rejected the appeal. Your office, however, refuses
to consider the decision of the local officers final, holding it to be " con-
trary to existing laws and regulations " (see Rule 48 of Practice); and
you proceed to consider the case upon its merits, in view of the testi-
mony taken at the hearing.

According to claimant's own testimony, he put up a shanty on the
land and first staid there over night January 15, 1883, and the next day
returned to Huron with the team he had hired to take him to the tract.
He kept a memorandum of the number of times he visited the tract
after that, from which it appears that he went to the land four times in
February; three times in March; five times in April; in May he broke
five or six acres, and was there three days; in June visited the tract
twicgg; in July three times; in August five times; and so on. He says
he did not sleep on his claim every time he visited it. One of his visits
is thus described by witness Fink: " About the middle of July was the
first time I saw Boos; he came to my house and left a part of a veloci-
pede; he said he was going to his claim; he was gone about two hours
and came back, and said he was going to Huron."

As bearing upon claimant's good faith, witness Lincoln testifies:
4" My impression is that he did not put up his house till the last of Feb-
ruary; because he came up to work on it, and staid with me over night,
and said his six months was up, and he must put up something to make
ai shout."

In short, the testimony is convincing that claimant did not make the
tract his home; but that he made his home with his father, in the vil-
lage of Huron, until he (the claimant) married, and that thereafter he
lived with his wife, on the claim of her brother, for whom she worked.
There is nothing to indicate that his wife ever went near the tract, from
her marriage (in October, 1883,) till the hearing (in April, 1884).
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It is noticeable that one of claimant's two final-proof witnesses lives
several miles distant from his claim; that the witnesses against him
are persons living nearest to his claim; and that two or more of the
persons living near his claim were requested by him to serve as wit-
nesses on his offering final proof, but refused, not considering that he
had complied with the law.

Counsel for claimant contend that the decision of your office is unjust
and oppressive, in that claimant is " bound down hand and foot by
poverty, and the victim of misfortune." But this fact would, under the
circumstances, tend rather than otherwise to strengthen the suspicion
of bad faith on his part; for if he really intended to make the land his
home, no reason appears why one so exceedingly poor-not only penni-
less, but in debt-should insist on paying two hundred dollars for what
he might obtain for nothing, and when he had yet over five years within
which to comply with the provisions of the law in order to do so.

In view of the facts herein set forth, clearly indicating an attempt to
obtain title to the tract in question without fulfilling in good faith the
requirements of the law, I affirm your office decision reversing the action
of the local officers, and direct that Boos's entry be canceled.

PRACTICE-NOTICE OF APPEAL AND ARGUMENT.

COOPER v. HARRIS.

It is a valid objection to the notice of appeal and argument that the copies thereof,
furnished opposite counsel, are not legible.

Permanent absence from the land immediately following final proof, offered in the
presence of an adverse claim, and prior to the issuance of final certificate, inldica-
tive of bad fith.

Acting Secretary ]luldrow to Commissioner Sparks, March 3, 1887.

I have considered the case of J. C. Cooper v. Edward C. Harris, in-
volving the E. of NW. of Sec. 6, T. 111 N., R. 65 W., Huron, Dakota,
on appeal by Harris from your decision of March 31, 1886, holding his
filing for cancellation and awarding the land to Cooper.

The material facts in the case are substantially as follows: Harris
filed his pre-emption declaratory statement March 9, 1882, for the NW. 
of said section, alleging settlement February 23, 1882. March 15, 1882,
said filing was canceled upon relinquishment as to the W. of the tract,
and left intact as to the E. .

July 24, 1882, Cooper filed pre-emption declaratory statement for said
E. , with allegation of settlement July 19, 1882.

Harris, on the 27th of November, 1882, offered his pre-emption final
proof on the tract in question, and Cooper filed a protest against the
allowance of the same, setting forth that Harris had not made settle-
ment and residence in good faith. On said protest a hearing was
ordered.

2278 DEc-29



450 DECISIONS RELATING TO THE PUBLIC LANDS.

January 16,1884, your office rejected said final proof as unsatisfactory
in regard to residence, but as his time for making proof had not ex-
pired Harris was given an opportunity to present new proof. From
that action he appealed, and on the 31st of October 1884, the Depart-
ment affirmed your said office decision of January 16, 1884.

In the meantime, Harris went with his family upon the tract, and
on November 3, 1884, again offered final proof, and protest was again

filed by Cooper, charging (1) that Harris had failed to make any
settlement or commence any improvements upon said tract prior to
-filing his declaratory statement therefor; (2) that said declaratory state-
ment was not made in good faith for his own use and benefit, but for
speculative purposes, he being in collusion with certain parties named
in the protest as at that time connected with the D. C. Railway Com-
pany, in the employ of which Harris was a train dispatcher; (3) that

said Harris had failed to reside upon, inhabit and improve said land as
required by the pre-emption law; and (4) that he was maintaining a
claim to said tract under proof previously offered and then pending
before the Secretary of the Interior. I

It will be observed that Harris did not await the promulgation of the
decision on his appeal to the Department before making his second offer
of final proof.

Said decision allowing him to make new final proof was rendered Octo-

ber 31, 1884. His final proof was offered November 3, 1884, after due

notice by publication. In connection therewith he made a special affi-

davit, from which it appears that he first went on to the tract with his
family in March, 1884. On the 24th of the same month (November,

188i) Cooper offered final proof under his filing for the same land. Har-

ris filed protest, alleging prior settlement, and that Cooper had not set-
tled upon, inhabited or improved said tract as required by law.

Hearing was ordered, and on the day set (February 3, 1885) a inution
was made in behalf of Harris that so much of Cooper's protest as is

not limited strictly to a denial of his (Harris's) residence as stated in
the new proof, submitted by said Harris November 3,1884, be dismissed.

Upol this motion the register and receiver ruled that any further ex-
amination of witnesses be confined to the allegations as to residence.

The hearing then proceeded, and several witnesses in behalf of Cooper

as protestant were examined. Harris offered no testimony, and de-
clined to place any witnesses upon the stand. He elected to rest the
case and stand on his final proof. Cooper was thus deprived of an op-

portunity to cross-examine Harris or his witnesses on final proof:

The local office rnled in favor of Harris, from which action Cooper ap-

pealed to your office, which reversed the action below and held the
filing of Harris for cancellation.

From that decision appeal is now before me. Objection is made

thereto by counsel for Cooper on the ground that the copy thereof
served upon them is not legible. Said copy is here in the case, having
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been forwarded with request that proceedings be stayed, and that ap-
pellant be required to serve upon them a legible copy of said appeal
and argument.

Had said motion been made promptly upon receipt of said copy by
counsel for Cooper, I think I should have favorably considered their
petition, for upon inspection of the copy complained of I find it impos-
sible to read it as a whole, and it is with difficulty that even the more
important portions thereof can be deciphered. However, as by close
scrutiny and patient examination enough of it can be read to disclose
the fact that it is an appeal from your decision now under consideration,
and substantially what the grounds of appeal are, I have concluded,
since counsel waited several weeks before presenting their objections,
and in order to prevent farther delay, to consider and dispose of the
case on the record as presented.

The evidence clearly shows that Harris did not establish an actual
residence upon the tract prior to March, 1884, when as he himself states
he moved on to the tract with his family. At that date, however,
Cooper was residing upon the land and was claiming it. He continued
his residence on the land and was there at the date of the hearing,
February 3, 885, after both had offered their final proof.

While Harris took his family upon the tract in March, 1884, and they
remained there, as far as the record shows, until he offered his proof in
November, 1884, they and he then left the land, and he has not since
inhabited the tract. He thus termhinated what he claimed was resi-
dence, although his proofs were objected to and final certificate thereon
did not issue. The case is still a pending one on his final proof. Not-
withstanding this, it appears he has not only left the land, but has
gone to a distant State and is there residing. He was not even in the
Territory at the date of the hearing. These facts are not consistent
with the theory of good faith under his filing.

Upon a full consideration of all the facts and circumstances, I find
nothing in the case which calls for a disturbance of the conclusion ar-
rived at by you, and your decision is affirmed.

RELINQUISHMENT; P CTICE-APPEAL.

BRADWAY . DOWD.

On the presentation of the entryman's relinquishment accompanied by his applica-
tion to enter the land under a different law, the existing entry should be at once
canceled and the application allowed subject to any intervening adverse right.

The appellant does not waive the right to prosecute his pending appeal by the insti-
tntion of a second contest on new ground of action.

Acting Seeretary Muldrow to Comvii&sioner Sparks, March 3, 1887.

I have considered the appeal of John H. Bradway from the decision
of your office, dated April 17, 1885, holding for cancellation his timber
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culture entry, made October 1, 1884, at Fargo, Dakota Territory., for
the SE. i of Sec. 18, T. 140 N., R. 53 W.

It appears that on February 5,1878, Patrick Dowd made timber cult-
ure entry of said tract, and contest was filed against the same on June
12, 1883, by Robert Hayes, alleging failure to plow and plant according
to law. Hearing was set for August 2, 1883. At that time the cause
was continued until November 14, 1883, on application of the plaintiff.

On November 1, 1883, a stipulation was filed, signed by the attorneys

of both parties, withdrawing and dismissing said contest. At the same
time was presented the relinquishment of said entry by Dowd, and an
application by him to enter the tract under the homestead laws. The
register and receiver seem not to have acted upon any of these papers
at the time of their presentation. But those officers state that " on the
adjourned day of this case (November 12) neither party appeared and
the case was dismissed"; and on the same day "John H. Bradway filed
contest against this claim, and deposited fees and application to enter
subject to the final disposition of this case."

On December 21, 1883, the register and receiver transmitted the
papers to your office, reporting that in their opinion the transaction
between Hayes and Dowd was a corrupt one, and that it was a clear
case of "buying off " a contest, and that it was the second time Dowd
had bought off a similar contest. They therefore recommended that
Hayes be held to have forfeited all further rights under the timber
culture laws; that the relinquishment of Dowd be accepted and his
timber culture entry be canceled, and the land declared open to. entry
by the first legal applicant; and that said relinquishment having been
presented prior to the contest of Bradway, the latter can not gain any
priority by virtue thereof.

There seems to have been no appeal to your office from these findings
and recommendations of the register and receiver, but on September
15, 1884, said case was acted upon by your office, and the recommenda-

tions of the local officers not approved. It was held that the contest
of Hayes ought to have been dismissed, the relinquishment of Dowd
received on presentation, his timber culture entry canceled forthwith,
his homestead entry allowed, and the action dismissing the Hayes con-
test was approved; and instructions were issued in accordance to the
local officers. From this decision of your office no appeal was taken.

It does not appear from anything in the record on what day the letter
containing these instructions was received at the local office. But it is
inferred it was received and the instructions, as to cancellation of said
timber culture entry of Dowd, carried out, on or shortly before Septem-

ber 30, 1884, because, on October 1, 1884, at 9 A. MI., Bradway was al-
lowed to make timber culture entry of said tract, " subjeetto the rights
of Patrick Dowd (see Commissioner, 'C , September 15, 1884).' On

the same day, at 3 P. M., Dowd made homestead entry as allowed by

the Commissioner's letter. On April 17, 1885, the said timber culture
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entry of Bradway was held for cancellation by your office, and it is the
appeal of Bradway from that action which is now before me.

When Dowd's relinquishment of his timber culture entry was pre-
sented at the Fargo office on November 1, 1884, it was the duty of the
local officers to have received it and forthwith have canceled the entry;
and the application of Dowd to make homestead entry presented with
the relinquishment should have been received and recorded then and
there. Mitchell v. Robinson (3 L. D., 546); Tilton v. Price (4 I. D.,
123); Cleveland v. Banes (ib., 534).

Ordinarily such entry would be subject to the preferred right of the
contestant; but in this case the withdrawal of his contest by Hayes,
presented at the same time, was a waiver of such preferred right; and
at the time of the presentation of Dowd's homestead entry on Novem-
ber 1, 1883, the land was open to entry, and there was no claim set up
to the same by any one.

Dowd thus clearly having the first right to enter said tract, your office
acted properly when on April 17, 1885, it held for cancellation the
timber culture entry of Bradway, made October 1, 1881. I therefore
affirm your judgment in the premises.
- It appears that since the above appeal was taken, and on October 15,

1885, the said Bradway initiated a contest against the said homestead
entry of Dowd alleging abandonment and failure to establish residence.
A hearing was had before the local officers, who were of opinion that
contestant fully substantiated the charges, and recommended the can-
cellation of said entry. From this action Dowd appealed, and without
action thereon you have transmitted the papers in said case to this De-
partment.

The appeal of Bradway, which I have been considering, insisted upon
his right to enter the tract in question, as superior to that of Dowd.
The contest since instituted involves no question as to the prior right
of entry, but, conceding the legal and actual existence of said entry,
seeks its cancellation because of failure, on the part of the entryman,
to comply with the law as to residence. The contest is thus based upon
a separate and distinctive cause of action, arising long subsequent to
the first claim of Bradway. This being so, the case does not come
within the rule as laid down in the case of Holdridge v. Clark (4 L. D.,
382), and other similar cases, which hold that the right of appeal from
an adverse decision is waived by the initiation of a second contest.
Therefore I have considered and disposed of the appeal of Bradway
from the cancellation of his entry and not dismissed it because of his
subsequent contest.

However the register and receiver erred in ordering a hearing and
taking testimony in said contest, pending the appeal of Bradway, but
should have held the contest to await the disposition of the pending
cause.
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I return to you the papers in said contest for your action thereon.
Should the record disclose that the. defendant therein appeared and
participated in the proceedings without raising any objection to their
irregularity, because of the pendency of said appeal of Bradway, the
irregularity of said proceedings, in that respect, ought to be considered
as waived by him, and the case passed upon by you as though said
irregularity had not existed.

PRE-EMPTIONV-HEIRS-ADMINLSTRA TOR.

FOSTER V. SMITH ET AL.

On the death of a pre-emptor his heirs may complete the entry at any time wilhin
the period allowed the pre-emptor.

The administrator is likewise authorized to make such entry from the date of his
official qualification.

The intervention of an adverse claim cuts off the right of an administrator who after
notice of such right, fails to take action within the proper period.

Acting Secretary Muldrow to Commissioner Sparks, M11arch 3, 1887.

I have considered the case of George M. Foster v. John T. Smith,
administrator of the estate of Joseph Preiss, deceased, ol appeal by
Foster from your office decision of May 31, 1884, holding for cancella-
tion his homestead entry and allowing an entry for the heirs of Preiss.
The tract involved embraces the S. of the NE. i and the N. of the
SE. Sec. 30, T. 26, R. 9 W., Niobrara land district, Nebraska.

From the record, it appears that Joseph Preiss, an unmarried man,
filed his declaratory statement on March 23, alleging settlement March
17, 1880; that he built a one-story house ten by twelve feet; dug a
well; broke fifteen acres, perhaps partially cultivated the same, and
resided on the tract up to the time of his death on June 25, 1882. That
prior to his death, Preiss was engaged in a contest concerning this land,
with one Elder; that your office rendered a decision in that case on
September 19, 1882, canceling the entry of Elder, and authorizing an
entry by Preiss (on payment of the purchase money) upon proof ten-
dered at the trial, notice of which decision was duly sent out; that on
August 25, 1882, Smith was appointed administrator, but did not learn
of the rights of Preiss in the premises until December 15th following.

The record further shows that Foster, a married man, having a family,
on August 3, 1883, applied to enter the tract under the homestead law;
that his application was rejected by the local officers, for the reason that
"the land applied for is embraced in the declaratory statement filing of
Joseph Preiss, his final proof of which was accepted by the Honorable
Commissioner September 19, 1882." From this decision Foster ap-
pealed, alleging that the rights of Preiss, if any, had expired. On that
appeal your predecessor on October 15, 1883, held:

"The failure of the pre-emptor to complete his entry by making pay-
inent within a reasonable time after your notice amounted to an aban-
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donment or waiver of his right to enter upon the proof presented in Feb-
ruary, 1882, and the land was subject to entry at the date of Foster's
application, which you will allow. The right of the administrator to
make proof at this time cannot be determined as the case now stands.
Should he desire to test the question, he should apply to make proof
and payment after due publication of notice of intention to do so."

Accordingly on November 20, 1883, Foster, with his family, settled
upon the tract; built a comfortable residence twelve by thirty feet; a

frame barn; cow stable; shed; corral; enclosed a hog lot, and culti-
vated forty acres in oats, potatoes and garden produce, valued in all at

about $600.00, and has continued to live thereon. On March 3, 1384,
he made homestead entry.

About one month after Foster's application to enter, to wit, in Sep-

tember, 1883, the administrator forwarded to the local office his admin-

istration papers, together with $200.00, as payment for the land, which
were returned to him, because the final proof made by Preiss, now de-

ceased, has been rejected. The administrator, afterwards, on March

19, 1884, made supplemental proof, to which Foster filed protest. Foster

also offered commutation proof on November 10, 1884, which was rejected

and he appealed.
On this state of facts your office finds that "Smith appears to have

used due diligence in attempting to complete the claim of said pre-
emptor."

Section two of the act of March 3, 1843, provides " That in any case

where a party entitled to claim the benefits of any of the pre-emption
laws shall have died before consunimating his claim by filing in due
time all the papers essential to the establishment of the same, it shall
be competent for the executor or administrator of the estate of such
party, or one of the heirs, to file the necessary papers to complete the
same." The circular of the Geleral Land Office of May 8, 1843, referring

to said section, says:
" The second section provides for the rights of parties who shall have

died before consummating their claims by the filing in due time of all
the papers essential to establish the same. Under it you are authorized,
if proof of such right shall be filed and payment thereof be made by the
executor or administrator or one of the heirs, during the period prescribed
by the law upon which the claim is fondied, to permit the entry in the
name of the heirs of the deceased claimant." (1 Lester, 3,0.)

These instructions have been followed to the present time. The ex-

isting regulations provide that-
"The legal representatives of the deceased pre-emptor are entitled to

make the entry at any time within the period during which the pre-
emptor would have been entitled to do so had he lived." (en. ir., p.
9.)

The pre-emption law requires that a settler on land not yet proclaimed
for sale shall make the proper proof and payment within thirty-three
months from date of settlement. In case of failure so to (1o, the tract
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of land will be awarded to the next qualified claimant in order of time
who has complied with the law.

At the date of claimant's death twenty-seven months and eight days
of that period had expired. It is clear that under the existing regula-
tions as above quoted the heirs might have made the entry at any time,
and the administrator was competent to do the same at any time after
he qualified. Whether, under those regulations, time ceased to run
against the estate, from the death to the date of the qualification of the
administrator, is not necessary in this case to determine. In .any event
the time would again run from the date when the administrator got
actual notice of decedent's claim, to wit, on December 15, 1882. Treat-
ing that date, for the purposes of this case, as the point from which
time again commenced to run against the estate, the administrator then
had five months and twenty-two days within which to make payment
for the land, and that period expired in June, 1883. Payment was not
offered until September following, and in the meantime a valid adverse
elaim had attached. The right of purchase under the law was therefore
terminated.

I am therefore of opinion that the decision of your office holding for
cancellation the entry of Foster was erroneous, and it is accordingly
reversed. The final proof of Foster will be examined, and if found to
-comply in all respects with the law will be received.

PRACTICE-NOTICE BY PUBLICATION.

PANKONIN V. CROOK.

'Service by publication of notice is authorized on due showing that personal service
cannot be made.

A non-resident will not be heard to say that due diligence was not used to secure per-
sonal service.

Acting Secretary Muldrow to Commissioner Sparks, March 3, 1887.

On February 28, 1884, Thomas A. Crook made timber culture entry
for the NE. of Sec. 26, T. 12 N., R. 39 W., North Platte, Nebraska.
On March 3, 1885, Carl L. Pankonin initiated contest against the same,
alleging that claimant " has failed to break or cause to be broken five
acres of said tract within the first year from the date of said entry,
and has failed up to the present time to improve in any way." The
Tecord fther shows that notice issued fixing the hearing before a notary
public at Ogalalla on May 1, 1885, and the final hearing at the local
land office on Klay . On the latter date neither party appeared, and
the case was dismissed. Contestant appealed, and on his showing that
the local officers had failed to issue a commission to said notary, your
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office, by letter of June 16, 1885, re-instated the case, and remanded
it "for further proceedings upon due notice.' A commission was issued
authorizing the aforesaid notary to take the testimony on August 10.
1885, and fixing August 17 as the day of trial at the local office. Notice
by publication was then given. Testimony was regularly taken on the
day appointed, and showed that claimant had altogether failed to break
any of said tract up to March 2, 1885, but that ten acres were broken,
after initiation of contest, on or about April 7, 1885. The local officers
decided in favor of contestant, claimant failing to appear. On Sep-
tember 5, 1885, claimant filed in the local office certain " objections to
the jurisdiction," setting forth: "(1) No service of notice of said con-
test has ever been had upon claimant. (2) No affidavit for service by
publication has ever been filed as a basis for constructive notice as re-
quired by law." It was further stated on oath that claimant resides in
the State of Illinois, that he received no notice directly or indirectly of
the contest until after said hearing was had, and then "by accident,"
and that he has a good and valid defense.

The manner of the service of the first notice is not apparent from
the record, but is not material in this case. An affidavit by contestant,
dated March 3, 1885, contains the following allegations: "That he has
made diligent inquiry in the neighborhood of the land in dispute, and
among those who would be most likely to know of the whereabouts of
the claimant, and has not been able to find his address, or place of resi-
dence; that he believes said claimant is not a resident of said State,
and that personal service can not be had o him in said State."
This affidavit was forwarded with the register's letter of May 29, 1885,
and it is presumed was filed on or about the day of its (late, although
it bears no file marks. This affidavit seems to comply with the require-
ments of rule of practice No. 11, that "Notice may be given by publi-

cation alone, only when it is shown by affidavit of the contestant, and
by such other evidence as the register and receiver may require, that
due diligence has been used and that personal service can not be made,"
and forms a good basis for service by publication. As. claimant now
admits that he was not a resident of the State of Nebraska, he can not
be heard to say that contestant has not used due diligence in attempt-
ing to secure personal service. Rule 9 provides that " Personal service
shall be made in all cases when possible, if the party to be served is
resident in the State or Territory in which the land is situated."

I am of opinion that claimant was properly served under the rules
and is therefore bound by the allegations in evidence. The tiee ision of
your office, dated October 16, 1885, is for the reasons herein expressed
affirmed.
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FISAL PROOF-CLERKS OF COURT IN DAKOTA.

CLARK S. ROWE.

Clerks of court in Dakota, elected under the act of March 7, 1T83, in counties where
no court is held, are officers authorized to take final proof in homestead and pre-
emption cases.

Acting Secretary Muldrow o the Attorney-Geaeral, larch 4, 17.

I have the honor of transmitting herewith a letter from the Commis-
sioner of the General Land Office of August 5, 1886, enclosing one from
the United States district attorney for Dakota to Clark S. Rowe of July
15, 1886, also a letter from the Commissioner of the General Land Office
of January 20, 1887, enclosing letter of Register John A. Rea of Jan-
uary 1, 1887. These letters have reference to the authority of clerks
of the court in counties in Dakota, where no court is held, to take final
proof in homestead and pre-emption cases.

This question was considered by Secretary Teller in a letter to Com-
missioner McFarland of March 31, 1884 (2 L. D., 200), in which he held
that clerks appointed under section I, chapter XIV, of the code of
Dakota (page 340), "are officers before whom proof may properly e
made, as provided by the acts of Congress of March 3, 1877 (19 Stat.,
403), and the act of June 9, 1880 (21 Stat., 69).

The section of the code of Dakota above referred to provides:
"The judges of the district courts respectively shall have the power

to appoint a clerk of the district court in each of the counties of his
district, who shall be a resident of the district and a qualified voter
thereof, who shall procure and keep a seal of the court for that county,
and when courts are appointed therein shall perform all duties pertaining
to that office, and shall keep his office at the county seat of his county."

The code of Dakota provides for subdivision of judicial districts and
the holding of a district court therein at the county seat of one of the
counties composing said judicial district. At the time the section
above referred to was in force, some of the subdivisions consisted of as
many as fifteen counties,

Secretary Teller construed this section as authorizing the appoint-
ment of a clerk of the district court in each county of the district, who
was required to perform certain duties pertaining to his office and
authorized to exercise certain functions by virtue of his office, and that
when a court is appointed to be held in the county for which said clerk
is appointed, he shall perform all the duties of the office, that is, as
custodian of the records and the duties of the office in connection with
the trial of cases in court.

The decision referred to by the district attorney, that a clerk of court
in counties where no court is appointed to be held is not a clerk of a
court of record within the meaning of the law regulating declarations
of intention for naturalization, does not in my opinion conflict with the
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decision of Secretary Teller, because such declaration is a matter of
record, and the law contemplates that it must be made before an officer
charged with the duty of recording it and having charge of the reci;rds
of a court, but it does not follow that clerks of the district courts of
counties in which no courts are held can not perform other acts and
duties by virtue of their appointment, and especially to administer
oaths, be-ause the first section, chapter 20, of the Revised Code, declar-
ing what officers are authorized to administer oaths, embraces "s Clerks
of the supreme and district courts and their deputies, within their re-
spective counties."

I therefore concur in the opinion of my predecessor that final proof
in homestead cases may be made before clerks appointed under section
1, chapter XIV code of Dakota.

It appears, however, that this chapter was repealed March 7, 1883,
and in lieu of it the law provides that-

"There shall be elected at the same time as provided in this act for
the election of district attorneys for each organized county, in this terri-
tory, a clerk of the district court, who shall be a resident of the county
for which he is elected and a qualified voter thereof, and shall possess
the necessary qualifications for holding office, as provided in section 47,
chapter XXVII, of the Political Code."

Section 2 then provides-
" Said clerks of the district court shall qualify within ten days after

receiving their certificate of election, and immediately after qualifying
shall enter upon the discharge of the duties of their offices."

The only change made by the act of March 7, 1883, seems to be in
providing for the election instead of appointment of said clerks by the
judge of the district court.

I am therefore of the opinion that said clerks are officers before whom
final proof may be made, as provided by acts of Congress of March 3,

1877, and the act of June 9, 1880.

RAILROAD GRANT-TERMINAL LIMIT.

NORTHERN PAC. R. R. CO."

By the terms of this grant the road was divided for the purposes of boundary and
patent into sections of twenty-five miles.

The line fixing the terminal limit of the grant should be run at right angles to the
general course of the last section.

Assistant Secretary Jenks to the Secretary of the Interior, August 13, 1885.

In conformity to your request that I should investigate the legal
principles involved in the matter of the terminal limit of the Northern
Pacific Railroad at Wallula, I have the honor to submit the following:

This is an appeal by the Northern Pacific Railroad, by its attorney,
from an order of Commissioner Sparks of the Land Office, dated the

$ Omitted from Vol. IV.
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11th day of April, 1885 (3 L. D. 478)* by which an order made by Act-
ing Commissioner Harrison, of the 20th day of March, 1885, changing
the terminal limit of the land grant to the railroad on the east side of
the line of the oad, was revoked. The change would include in the
grant about ninety-seven thousand acres of land south of the present
and former limit.

The principal error assigned on the appeal is:-
"The Commissioner erred in not directing that the terminal limits

should be in a line at right angles to the general course and direction
of the road, or the general course and direction of the road between
Wallula Junction and Spokane Falls in Washington Territory, the
latter being the nearest point at which terminal limits have been pre-
viously adjusted."

This is an appeal, not from an order fixing the terminal limit, but
from an order revoking an unexecuted order, by which a former order
fixing the limit was changed, and a new limit fixed. If the new limit
be wrong, then the order of revocation should be sustained.

Considered first only in the light of the Congressional grant, the ques-
tion to be decided would be: Where is the terminal limit of the grant
of the United States to the Northern Pacific Railroad, at the South-
western terminus as now established by the railroad company at Wal-
lula, in Washington Territory.

If it be conceded that the railroad may lawfully stop at that point-
which will neither be discussed, nor decided-then, one point in the
terminal line is fixed at the terminus of the road.

The inquiry then becomes a question of boundary, with one point in
that boundary fixed. As the two side lines, or lateral limits are fixed
by the grant and the middle point of the end line fixed, the only remain-
ing point to be determined is: What is or should be the course of the
end or terminal line. If the course of the end line has been already
established, the investigation is then narrowed to the solution of the
question as to where the line has been fixed.

If it has not been already fixed by the action of the government by its
authorized officers, and the railroad company, by the action or assent
of its authorized agents, it would then devolve upon the government to
decide where it should be established by the terms of the grant.

The material parts of the grant are the following provisions of the
third section act of the 2d day of July, 1864 (13 Stat., 367).

"There is granted to the Northern Pacific- Railroad Company . . ..
every alternate section of public land, not mineral, designated by odd
numbers to the amount of twenty alternate sections per mile, on each
side of said railroad line, as said company may adopt, through the ter-
ritories of the United States .... whenever on the line thereof

-the United States have full title, not reserved, sold, granted or other
wise appropriated, and free from pre-emption or other claim or rights

'See 3 L. D. 450.
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at the time the line of said road is definitely fixed and a plat thereof
filed in the office of the Commissioner of the General Land Office."

By the fourth section of the grant it is enacted:
" That whenever said Northern Pacific Railroad Company shall have

twenty-five consecutive miles of any portion of said railroad and tele-
graph line ready for the service contemplated, the President of the
United States shall appoint three commissioners to examine the same,
and if it shall appear that twenty-five consecutive miles of said road
and telegraph line have been completed, in a good, substantial and
workmanlike manner, as in all other respects required by this act, the
Commissioners shall so report to the President of the United States;
and patents of land as aforesaid shall be issued to said company, con-
firming to said company the right and title to said lands, situated oppo-
site and coterminous with said completed, section of said road .....
And so, from time to time, whenever twenty-five additional consecutive
miles shall have been constructed."

From these provisions, as the railroad company completed each con-
secutive twenty-five miles of road, upon report of the commissioners,
the grant must be copfirmed by patents for the land on each side of the
road corresponding with the section of the road completed. If it is to
be confirmed by patent, as each twenty-five miles is constructed, a de-
termination of boundary must precede the patent, the presumption
would arise that either at or before the time the inspection was made,
the law contemplated that the terminal limit of the twenty-five miles
inspected was to be fixed. By the provisions of the grant, such inspec-
tion would fix the terminal limit of land to be patented and thus, for
purposes of patenting, the road as constructed, would be divided in
patenting sections of twenty-five miles each, the boundary of each of
such sections fixed at or before the time of inspection.

The grant then having divided the road into sections of twenty-five
miles for purposes of boundary and patenting, in fixing the boundary
of this last section by the provisions of the grant alone; (excluding all
extraneous facts,) as the courses of the road are various, some general
course must be adopted from which to fix the terminal line.

The subject of the course to be fixed was considered in a decision
rendered by Secretary Thompson, on the 23d of February, 1858, re-
ported in 1st Lester, page 527, also in the case of the Flint and Pere
Marquette Railroad, by Secretary Kirkwood, on September 1, 1881 (1
L. D., 408); and also was incidentally discussed by the supreme court
of the United States in the case of the United States v. the Burlington
& Missouri RiverRailroad, (8 Otto, 334). The substance of the rulings
in the several cases is: " The land is taken along such line in the sense
of the statute, when taken along the general direction or course of the
said road within lines perpendicular to it at each end."

Then if this rule is to be applied (as it has been already shown, only
the last twenty-five miles of the road under the terms of the present
grant can be considered) the terminal line should be ran at right angles
to the general course of the last twenty-five miles of the road.
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Thus far the question has been discussed only under the terms of the
grant. But since the grant, certain action has been had, which would
on this question seem to be entitled to some consideration.

On the 4th day of October, 1880, a map of definite location as fixed
by the company from Spokane Falls to Wallula was approved by the
Secretary and filed. On the 16th of August, 1881, Commissioner Mc-
Farland fixed the terminal limit at Wallula, by the general course of
the last twenty miles, filed a map of the land to which the railroad
company was entitled, with the limit fixed and marked thereon, and
with a letter of instructions forwarded a copy of the map to the land
office at Walla Walla. To this map and definition of boundary no ob-
jection seems to have been made by the company till after the 11th day
of April, 1885, at which time the order asked to be revoked in these
proceedings was made.

On the 20th day of March, 1885, Assistant Commissioner Harrison
(at the instance of persons who claimed to have acquired rights under
the railroad company, south of the limit fixed by Commissioner Mc-
Farland) ordered a change of the limit of the 16th of August, 1881, on
the eastern side of the railroad line about twenty six degrees, making
it a due east and west line, thereby throwing the limit further south
and enlarging the area of the grant of the railroad, about ninety-seven
thousand acres, and furnished a plat of such change with a letter of
instructions to the land office at Walla Walla.

On the 11th day of April, 1885, Commissioner Sparks revoked the
order of Commissioner Harrison and restored the line as fixed by Com-
missioner McFarland. Notice of this revocation was communicated to
the officers of the WallaWalla land office by letter and telegram on
the 11th day of April, 188.1.

It does not appear that any intervening rights accrued to any one
between the act of Acting Commissioner Harrison and the revocation
by Commissioner Sparks. On the 21st of July, 1885, the Northern Pa-
cific Railroad Company, by its attorney and general counsel, appealed
from the decision of Commissioner Sparks, revoking the order of Com-
missioner Harrison, and restoring the terminal limit as fixed by Com
missioner McFarland on the 16th of August, 1881.

On the argument of this appeal, Mr. Morrison, who appeared to rep-
resent " a number of settlers and others," and who on their behalf, on
the 12th of March, 1885, had filed a memorial asking for change of the
terminal limit, but who took no formal appeal, urged the change as
made by Acting Commissioner Harrison, on the ground that they had
settled upon the land south of the limit as established on the 16th of
August, 1881, and held under the grant to the railroad company, and
that great injury would be done these settlers if the grant was not en-
larged to include the lands then settled upon.

As the order of Commissioner Harrison, of the 20th of March, 1885,
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enlarging the limit was wrong, then the order of Commissioner Sparks
of the 11th of April, 1885, revoking that wrongful order, was right.

The only question then that was to be determined being, was the order
of the 20th of March erroneous ? It is concluded, 1st, The basis of that
order was erroneous, in that, instead of taking the general course of the
last section of twenty-five miles, as required by the statute, the whole
length of one hundred and ninety miles from Spokane Falls is taken
arbitrarily as the general course of the line to which the limit was drawn
at right angles.

The order was erroneous, in that, while it left the railroad on the
west side of the line of the road the fall benefit of the limit, as fixed on
the 16th of August, 1881, it gave it on the east side about twenty-
seven thousand acres, additional land.

The order was erroneous, in that it made the southern terminal limit
through the terminus at Wallala a broken instead of a straight line,
and included in the grant ninety-seven thousand acres more land than
would have been included by a straight line.

The order was erroneous, in that the petitioners, at whose instance
the change was made, not being authorized to represent the railroad,
was made without sufficient parties on record to justify the action of
the Commissioner.

The fact that the alleged settlers bought from the railroad company
that which did not belong to the raiiroad company, but was the prop-
erty of the government, would not furnish any substantial equity which
the Commissioner of the Land Office should have recognized. It was
not shown that the officers of the land office authorized to represent the
government did any act, or neglected any duty, by which the settlers
were misled.

A recognition of the doctrine, that a purchase from one who had no
title, would establish an equity against the real owner, would be sub-
versive of all principle. I think, therefore, the position of the appel-
lant is untenable.

DECISION OF SECRETARY LAMAR.

AUGUST 15, 1885.

IUpon consideration, the errors, assigned as ground for appeal, are
overruled, and the order of Commissioner Sparks, of the 11th day of
April, 1885, is affirmed.

On application of the proper party, the subject of readjusting the
limit, according to the principle above indicated, might with propriety
be considered.
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SWAMUP LANDS-INDEM.VITY.

STATE OF LOUISIANA.

As to lands that were granted to the State by the act of l849, thepiirchasers are en-
titled to protection and the State to indemnity, where such lands were sold by
the United States between the 2d of March, 1849, and the 28th of September, 1850;
but as to such as were excepted out of the grant of 1849, and were first granted
by the act of 1850, the State is only entitled to indemnity after the passage of
the latter act.

Acting Secretary Muldrow to Commissioner Sparks, January 19, 1887.

On examining the appeal of Van H. Manning, Esq., as agent for the
State of Louisiana, from your decision of February 12, 1886, "refusing
to allow said State indemnity for swamp lands sold in said State between
March 2, 1849, and September 28, 1850," doubts arose in my mind as to
the proper construction of the swamp land grants of March 2, 1849 (9
Stat., 352), and September 28, 1850 (9 Stat., 519), and also the indem-
nity acts of March 2, 1855 (10 Stat., 634), and of March 3, 1857 (11 Stat.,
251); and the matter was referred by me to the Hon. Attorney General
of the United States for his opinion in the premises. That opinion has
been received and on consideration of the same I concur in the views
therein expressed, accorditigly reverse your judgment in said case, and
decide, adopting the views and language of said opinion, "that as to
such lands as were granted to Louisiana by the act of 1849 the pur-
chasers are entitled to the protection, and the State to the indemnity,
for any such lands as were sold by the United States between the 2d of
March, 1849, and the 28th of September, 1850, but as to such as were
excepted out of the grant of 1849, and were first granted to Louisiana
by the act of 1850, being the lands fronting on rivers, creeks, bayous,
watercourses, &c., the State is only entitled to an indemnity after the
passage of the act of September 28, 1850."

Herewith are sent the papers in the case, transmitted by your letter
of March 16,1886, and also the opinion of the Attorney General, above
referred to.

OPINION.

Attorney- General Garland to the Secretary of the Interior, January 11,
1887.

Your letter of the 15th of December, 1886, submits whether, under the
provisions of the act of the 2d of March, 1885, and the act of the 3rd of
March, 1857, known as the swamp land indemnity acts, the State of
Louisiana is entitled to indemnity for such swamp lands as were sold by
the nited States between the 2d of March, 1849, and the 28th of Sep-
ternber, 1850.

On the 2d of March, 1849, the United States granted the State of
Louisiana the whole of the swamp and overflowed lands within her
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borders owned by the United States at that time except lands fronting
on rivers, creeks, bayous, watercourses, etc., which had been surveyed."
(9 Stat., 352.)

On the 28th of September, 1850, (9 Stat., 519) an act was passed of
substantially the same tenor and effect, known as the A rkansas swamp
land act, which, by the fourth section applied to each of the other States
of the Union in which swamp and overflowed lands existed, without the
exception contained in the at of 1849 as to lands " fronting on rivers,
creeks, bayous, watercourses, etc." This last act was substantially a
re-enactment of the act of the 2d of March, 1849, so far as Louisiana
was concerned, vith an extension of the grant in that act so as to include
the lands which had been excluded by the exception in the former enaet-
ment, as to which it was a new and substantive grant on the 28th of
September, 1850. Both of these acts were grants in pres'enti by which,
from their respective dates, the title to the lands therein described be-
came vested in the several States. Railroad v. Smith, (9 Wall., 95);
French v. Fyan et al., (93 U. S., 169); Emigrant Co. v. County of Wright
(97 U. S., 339); Martin v. Marks (97 U. S., 345); Gaston v. Stott (5 Ore-
gon, 48); Fletcher v. Pool (20 Arks:, 100); Hempstead v. Underhill, lb.
346); Branch v. Mitchell (24 lb. 431); Daniel v. Purvis (50 Miss., 261).

Notwithstanding these grants of the swamp lands to the States, by
which they became the owners of the lands and the United States had
been substantially divested o ownership, and could convey no title
thereto, after the passage of the respective acts, through some inad-
vertence or negligence of the officers of the United States, some of the
swamp lands to which the United States had no sufficient title were
sold to pre-emptors and others, and the consideration was received
therefor. Although the United States could not be legally held as a
warrantor as to the defective and void title thus conveyed, yet in equity
and good conscience she would be bound to refund to each purchaser
the purchase money received for the land. But, as many such purchas-
ers had improved their lands, full justice could not be done them by
the mere return of the purchase money. The States at any time could
assert their title and eject the purchasers. To avoid this injustice, and
invest the purchasers with titles to the homes they had made nder a
void purchase from the United States; on the 2d of March, 1855, Con-
gress passed an act entitled "An act for the relief of purchasers and
locators of swamp and overflowed lands" (10 Stats., 634). This statute
is remedial, and should be interpreted liberally so as to include what-
ever is within the mischief intended to be remedied. (Potter's Dwarris,
207). The substance of the remedy was that the United States, instead
of refunding to the purchasers the money which she unjustly obtained
from them, would pay it to the States who held the title and owned the
land, and thereby save the land with its improvements to the purchas-
ers, and indemnify the States for their loss with the money received.

2278 DEc- 30
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The second section, being the indemnity clause of the act is as fol-
lows:

" That upon due proof by the authorized agent of the State or States
before the Commissioner of the General Land Office that any of the
lands purchased were swamp lands within the true intent and meaning
of the act aforesaid, the purchase money shall be paid over to the said
State or States; and where the land has been located by warrant or
scrip, the said State or States shall be authorized to locate a quantity
of like amount uion any of the public lands subject to entry at $1.25
per acre or less, and patents shall issue therefor upon the terms and
conditions enumerated in the act, provided, however, that the decisions
of the Commissioner of the Land Office shall be approved by the See-
retary of the Interior."

The first clause of. this section provides that "1 Upon due proof that
any of the lands purchased were swamp lands, within the true intent
and meaning of the act aforesaid, the purchase money shall be paid over
to the said State or States." The words "of the act aforesaid", above
cited, refer to the act of the 28th of September, 1850, as shown by the
preceding section. Whenever the lands were within the intent and
meaning of the description of swamp lands as contained in the act of
1850, the purchasers were entitled to the protection and the State to
the indemnity of the act of 1855. The description of swamp lands
under the act of 1850 is found in the third section and is:

"All legal subdivisions the greater part of which is wet and unfit for
cultivation; or when the greater part of t6 subdivision is not of that
character, the whole shall be excluded therefrom."

In the act of 1849 the description of swamp lands is:
"Subject to overflow and unfit for cultivation, all legal subdivisions

the greater part of which is of that character shall be included-but
when the greater part of a subdivision is not of that character the
whole shall be excluded therefrom."

These definitions of swamp lands in the acts of 1849 and 1850 are
substantially the same. Therefore all swamp lands granted by the act
of :849 would be within the intent and meaning of the words "swamp
lands " in the act of 1850. The consideration for the grants in the acts
of 1849 and 1850 was the same. The errors committed by the officers
of the United States against both grantees were the same in effect. The
wIOngs done to both classes of purchasers were the sam,. If Congress
had intended to remedy the wrong and to relieve only the purchasers
who had purchased from the United States, titles granted to the States
by the act of 1850, and leave those who stood in exactly the same re-
lations, under circumstances exactly similar, to the mercy of the State
of Louisiana, or purchasers from her, doubtless, instead of using the
language " within the intent and meaning of the act aforesaid," such un-
just discrimination against those purchasers would have been indicated
by fit words, such as "granted by the act aforesaid," or some other
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equivalent language. No such language is found in the act of 1855.
On the contrary the language which is used is equivalent to " all who
are subject to the same mischief shall have the benefit of the same
remedy." The "intent" of the act was to give a good title to those to
whom the United States had sold such lands, and the " meaning" was
to indemnify the States by giving them for their lands she had sold the
purchase money she had received therefor, and thereby do justice to
both.

This view is enforced by legislative interpretation by the act of the
3d of March, 1857, (11 Stat., 251) by which the titles under the acts of
1849 and 1850 are confirmed as on the same footing; and by the proviso
thereto the act of 1855 is extended to the third day of March, 1857, as
to both as follows:

"Provided, however, that nothing in this act contained shall iter-
fere with the provisions of the act of Congress entitled ' an act for the
relief of purchasers of swamp and overflowed lands, approved March
2, 1855,' which shall be and is hereby continued in force and extended
to all entries and locations of lands claimed as swamp lands made since
its passage."

It is scarcely conceivable that Congress would extend the act of 1855
from the 2d day of March, 1855, to the 3d day of March, 1857, as to
lands in Louisiana., unless thoselands, within the "intent and meaning"~
of the act of 1855 were embraced in that act. It is ruled in a well-con-
sidered opinion of Attorney-General Speed, found in 11 Opins., 472,
that the proviso to the act. of 1857 should be interpreted as though at-
tached to the act of 1855. If so attached, the language " an act ap-
proved March 2, 1855 shall be and is hereby continued in force and ex-
tended to all entries and locations of lands claimed as swamp lands made
since its passage" must certainly embrace lands granted to Louisiana
by the act of 1849. The departmental interpretation, which is entitled
to great weight, has, in principle, been conformable to this view of the
statute. In 3d Land Decisions, p. 396, an opinion of the Commissioner
of the Land Office, approved by the Secretary of the Interior, dated
12th of February, 1885, is found, which decides that the indemnity act
of 1855 was applicable to Louisiana as to land granted to that State by
the act of 1849, sold by the United States, since the act of 1850. If that
indemnity was payable to the State as to any of the lands granted by
the act of 1849, the same principle would apply as well to those which
were sold by the IJnited States before 1850 as those that were sold
after; it the act of 1855 applied to any of the lands conveyed by the act
of 1849 to Louisiana, it must, on the same principle. apply to all, for, as to
such lands, the title was as fully vested in the State of Louisiana before
the passage of the act of 1850 as it was after. Hence, it is concluded
that as to such lands as were granted to Louisiana by the act of 1849,
the purchasers are entitled to the protection and the State to the in-
demnity for any such lands as were sold by the United States between
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the 2d of March, 1849 and the 28th of September, 1850, but as to such
as were excepted out of the grant of 1849, and were first granted to
Louisiana by the act of 1850, being the lands fronting on rivers, creeks,
bayous, watercourses, etc., the State is only entitled to an indemnity
after the passage of the act of the 28th of September, 1850.

XATING CLAIMS-APPLICATION.

CIRCULAR.

Commissioner Sparks to surveyors-general and registers and receivers,
February 16, 1887.

The provisions of circular N, of May 11, 1885 (3 L. D., 542) are hereby
extended to all cases in which application for patent was filed and pub-
lication commenced prior to the receipt by the register and receiver of
circular N, of December 4, 1884 (3 L. D., 540).

Approved:
H. L. MuLDROW

Acting Secretary.

RAILIZOAD GRATT-DETERMINATION OF LIMITS.

SCOTT v. KANSAS PACIFIC RY. Co.

The actual road as made or located is the measure by which the locality and quantity
of the grant is to be ascertained and determined.

The lateral limits of a grant are determined by drawing lines on each side of the
ronte of the road through a series of points, at the precise distance therefrom of
the width of the grant, on tangential lines to arcs having a radius equal to the
width of the grant on each side of the route.

By this system any point on the lateral limit will be distant the length of such radius
from some point on the road as located.

Secretary Lamar to Commissioner Sparks, March 10, 1887.

On January 28, 18S4, Leander Scott made application to enter under
the homestead law the W. j of SW. i of Sec. 29, T. 18 S., R. 5 W., Saliuna,
Kansas. His application was rejected by the register, "for the reason
that the land as shown by the records of this office is within the grant
to the Kansas Pacific Railway Company; " whereupon Scott appealed
to your office, alleging that " the tract applied for is by actual measure-
ment more than twenty miles from the line of said road." On January
22, 1884, your predecessor affirmed the action of the register, holding
that the tract in question " is within the limits of the grant as adjusted,"
and that the limits would not be re-established. The case came on ap-
peal to this Department, and on application by the attorney for Scott
was afterwards remanded to your office by the Assistant Secretary for
further investigation and report.
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By letter of April 30, 1886, you transmitted to this Department your
recommendations in the premises, to the effect that (1) Scott be per-
mitted to enter the tract, and (2) " that the limits of the withdrawal
heretofore ordered for the benefit of said road be adjusted so as to con-
form to the true limits of the grant as herein set forth."

Said letter further states:
" The tract in question is within the twenty mile limits of the with-

drawal ordered June 14, 1867, on map filed May 8, 1867, as map of
definite location of the Kansas Pacific Railway between Fort Riley and
Fort Harper, and should the system of measuring the limits of railroad
grants, which has heretofore been followed in this office, prevail, it
would undoubtedly fall within the limits of the grant, and as it was
vacant public land at the date of the definite location of the road,
would have enured to the railroad company. . . . . An examina-
tion of this system having convinced me that the effect thereof was to
include within the limits of the railroad withdrawals lands which it was
not the intention of Congress to grant, I have formulated a system of
measurement by which, in my opinion, the true limits of the several
grants, as defined in the granting acts, can be accurately ascertained."

It is thus proposed to abandon the established system of adjusting
the limits of grants for railroads, and to adopt a new system.

The present system had its origin in the adjustment of the grant
made September 20, 1850, to the States of Illinois, Mississippi and Ala-
bama for a railroad from Chicago to Mobile. (9 Stat., 466). That grant
was " for six sections in width on each side of said road." In a letter
dated May 29, 1852, Acting Commissioner Wilson thus describes the
system adopted by the General Land Office in that instance:

" Taking the entire route as set forth by the surveyor-general, this
office has prepared special connected maps preliminary to the final ad-
justment of the grant. To those maps the route of the road has been
transferred, and thereon . . . . have been laid down with great
care . . . . . the six mile lateral limits on each side thereof, to
wit, by drawing lines on each side of the route of the road through a
series of points precisely six miles distant therefrom, on tangential
lines to arcs of six miles radius, on each side of the route, every point
of which will be six miles from some point on the route."

This method of ascertaining and fixing the lateral limits of railroad
grants has been followed invariably since 1852.

The system proposed by your said letter is described therein sub-
stantially as follows:

The line of the road as definitely fixed is-laid down upon a sectionized
diagram of the public surveys, and a direct line is drawn connecting its
termini. The terminal limits are then found by drawing lines through
the termim iit right angles to said direct line. The lateral limit at any
given point will he found by drawing a line from the road as located,
the length of which shall be equal to the width of the grant for one
side of the road, but always at right angles to said direct line. The
lateral limit will l)ass through the extremity of such line.
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Applying this system to the Kansas Pacific Road, you find that the
land in question falls outside the granted limits, and therefore recom-
mend that Scott be allowed to enter the same.

It is clear that the object of a system of measuring the limits of grants
of Congress is, to ascertain and indicate upon the government plats and
diagrams the exact land intended by Congress to be granted. It is
equally clear that the intention of Congress in that regard must be
gathered, if possible, from the words of the granting act. The question
then arises, will the proposed system ascertain and indicate the lands
granted by said act to said railroad company.

The granting clause of the act in aid of the construction of the Kansas
Pacific road (July 1, 1862, 12 Stat., 468,) is as follows:

" That there be and is hereby granted to the said company .....
every alternate section of public land, designated by odd numbers to
the amount of five (afterwards increased to ten) alternate sections per
mile on each side of said railroad on the line thereof, and within the limits
of ten (twenty) miles on each side of said road, not sold, reserved, or
otherwise disposed of by the United States, and to which a pre-emption
or homestead claim may not have attached at the time the line of said
road is definitely fixed."

Your said letter cited but one authority as sustaining the proposed
system, to wit, an extract from an opinion of Attorney-General Critten-
den, of March 10, 1852. As there is some difference of opinion as to the
meaning of the words used by the Attorney-General, it seems necessary
to refer to the circumstances that called them forth.

The opinion was delivered in response to certain questions submitted
by the Secretary of the Interior Stuart, by letter of March 9, 1852, in
reference to the adjustment of the grant to Illinois in aid of the Central
road. The Attorney-General says:

"Your next question respects the quantity of land to which the State
of Illinois is entitled under said act to aid in the construction of said
road and branches. By its second section it is enacted, ' that there be
and is hereby granted to the tate of Illinois for the purpose of aiding
in making the railroad and branches aforesaid. every alternate section
of land designated by even numbers, for six sections in width on each
side of said road and branches; but in case it shall appear that the
United States have when the line or route of said road and branches is
definitely fixed by the authority aforesaid, sold any part of any section
hereby granted, or that the right of pre-emption has attached to the same,
then it shall be lawful for any agent or agents to be appointed by the
governor of said State, to select,' etc., in equal quantity from the lands
of the United States mosteontiguous, etc. You inform me that in virtue
of this section of the act, ' the State of Illinois claims a quantity of land
equal to the one half of six sections in width, on each side of said road
and its branches, or 3840 acres for every linear mile of the road and its
branches,includingall itssinuosities and deflections from a straight line
You add the expression of your own ' doubt whether the claim to that
extent is tenable, and you desire as I understand you my opinion on
that point.'"
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Then follows the extract quoted in your said letter as in support of

the proposed system:
"It is quite clear in my judgment that a claim to that extent is not

tenable, and can not according to law be allowed. It is a theory rather
than a claim, and has nothing to sustain it in either the intention or
language of the act. The imaginary straightening out of crooked lines
to furnish a longer base and thereby to increase the quantity or land
to the grantee, is at apparent variance with the plain purpose and words
of Congress. The statute had reference alone to the actual road as
made or located with all its sinuosities. The line which that forms is

the base line of the land granted on each side of it, and is the object
and measure by which its locality and quantity are to be ascertained
and determined." (5 Op., 518).

It seems clear to my mind that the Attorney General decided simply

that the State of Illinois was not entitled to 3840 acres for every linear

mile of said road. and in support of his opinion urged the fact, that

under the statute the actual road as made or located was the object

and measure of the locality of the grant, and that as the actual road is

the base of the grant, another and a different base could not be made

by straightening out, in imagination, the crooked line of the actual

road. In this view the opinion of the Attorney General not only does

not at all conflict with the present system of determining the limits of

railroad grants, but prescribes it. For under the present system the

Illinois Central road could not get 3840 acres for every linear mile.

Indeed, the grant for the Illinois Central was adjusted according to

the present system, within a few days after the rendition of the opin-
ion, by Attorney General Crittenden, in conformity with that opinion

and by direction of the then Secretary of the Interior. The attorney

for Scott states that said grant was not adjusted by the present system.
An examination of the plats shows that he is mistaken.

That the contemporaneous construction of the opinion by the Land

Office was in conformity with the views herein expressed is strongly

indicated by the fact that the letter of Acting Commissioner Wilson,

above quoted, was written but two months after the date of the At-

torney General's opinion.
The system proposed in your said letter determines the quantity of

the grant by a direct line connecting the termini. For said letter states

that the effect of the system is, " to bring within the limits of the grant

a quantity of land equal to the quantity which would have fallen within

the limits had the road been located on a direct line between the

termini." This is in conflict with the opinion of the Attorney General,

for it makes the " direct line" the measure of the quantity of the grant,

while the Attorney General distinctly says the actual road a made or

located is the measure of the quantity of the grant. I am satisfied

therefore that the said opinion of the Attorney General does not sup-

port the proposed system.
That system requires that the termini of the road as located be con-

nected by a direct line, and that terminal lines be drawn at right angles
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thereto, before the lateral limits can be ascertained. Section four of
the act i aid of the Kansas Pacific provides as follows:

SEC. 4. " hat whenever said company shall have completed forty
consecutive miles of any portion of said railroad . . . the Presi-
dent of the United States shall appoint three commissioners to examine
the same and report to him in relation thereto; and if it shall appear
to him that forty consecutive miles of said railroad and telegraph line
have been completed and equipped in all respects as required by this
act, then upon certificate of said commissioners to that effect patents
shall issue conveying the right and title to said lands to said company,
on each side of the road as far as the same is completed, to the amount
aforesaid, and patents shall in like manner issue as each forty miles of
said railroad and telegraph line are completed, upon certificate of said
commissioners."

From this section it appears that the company was entitled to patents
for land coterminous with sections of forty miles as fast as such sec-
tions were certified as completed. Now, the first forty miles of con-
structed road was accepted by the President of the United States
October 28, 1865, at a time when no western terminus of the road ex-
isted, or was possible of location under the existing legislation. The
western terminus was not located until many miles of the road had
been accepted under the law. (Sec. 1, Act of July 3, 1866, 14 Stat.,
79). The line connecting the termini could not have been drawn, nor
the lateral limits defined at the date when the company's rights at-
tached to a portion of its lands. It appears therefore that the pro-
posed system as enunciated in your said letter could not be applied
according to its own terms to the Kansas Pacific road.

Again, under the proposed system, the lateral limits are ascertained
by measuring the required distance from the actual road as located,
but always at right angles to a line connecting the termini. Now, if a
portion of a road-say twenty miles-runs at right angles to the line
connecting the termini, the lateral limits, for that twenty miles, will
coincide with the road itself. In other words, no lands would pass
under the grantfor that portion of the road. I am of opinion this would
violate the provision of the grant for the Kansas Pacific road, "of
every alternate section of public land designated by odd numbers to
the amount of five (ten) alternate sections per mile on each side of said
railroad on the line thereof, and within the limits of ten (twenty) miles on
each side of said road."

From the foregoing it seems clear that the proposed system can not
be applied in the adjustment of railroad grants, and is therefore re-
jected.

The present system has been in continuous operation since 1852, and
under it all railroad grants have been adjusted; it has been acquiesced
in by Congress, and by all interested parties during that period; and
titles to millions of acres have passed under that construction. But
independently of these considerations, I agree with the opinion of the
Attorney General that the actual road as made or located is the measure
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by which the locality and quantity of the grant is to be ascertained and
determined, nor can I find any warrant in the act under consideration,
or in any other enactment of Congress, for substituting an air line con-
necting the termini, as a basis for such measurement.

After the most careful examination of the questions involved, I con-
clude that the present system of adjusting the limits of railroad grants
is in conformity with said opinion of Attorney General Crittenden, and
with the law.

The original decision rejecting the application of Scott is therefore
affirmed.

It has been urged herein that a railroad should not be allowed to
diverge unnecessarily from a direct route, and thereby increase its
grant While this is undoubtedly true, the question whether the Kan-
sas Pacific, or any other land-grant railroad has departed unnecessarily
from a direct route is not presented in this case. I therefore express
no further opinion on that point.

In order to illustrate the practical working of the proposed system
and of the present system, 1 have attached hereto a plat of the public
surveys, on which is laid down an imaginary line of road having a
grant of three sections in width on1 each side thereof. Figure No. 1 rep-
resents the adjustment under the proposed system, and No. 2 the ad-
justment under the existing system on the same line of road.

RAILROAD GRANT-SETTLEMENT RIGHT.

SCHETKA V. NORTHERN PAC. R. R. CO.

The settlement riaht of a pre-emptor existing at date of definite location defeats the
operation of the grant, though the settlement was on offered land and the pre-
emptor had, prior to such location, failed to make proof and payment within the
statutory period.

Acting Secretary Miuldrow to Commissioner Sparks, March 12, 1887.

By letter of April 1, 1881, your office held for cancellation the home-
stead entry of James Shetka, made February 5, 1878, for the N. of
SW. 1, Sec. 13, T. 130, R. 33, St. Cloud, Minnesota, for the reason that
the tract is within the twenty mile limits of the grant to the Northern
Pacific Railroad Company, the right of which attached November 21,
1871. The tract fell outside of te withdrawal, on general route.
Schetka failed to appeal. By your office letter of October 10. 18S1, said
decision was declared final, and the entry canceled. Afterward.s, on a
showing made by Schetka, your office, by letter of December 28. 1883,
rescinded its action of October 10,1881, and allowed Schetk:i sixty days
within which to appeal from said decision of April 1st. That appeal is
now before me.
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It appears that the tract is within the twenty mile limits of said road
as shown by the map of definite location, filed November 21, 1871, and
that the right of the company attached, if at all, at that date.

The records of your office show that said township 130 N., range 33
W., was offered at public sale October 24, 1864, and that on November
12, 1870, one Mathias Barth filed pre-emption declaratory statement for
all of said SW. 4, alleging settlement on the 5th of that month.

The grant was for land " .... free from pre-emption or other claims
or rights at the time the line of said road is definitely fixed" (13 Stat.,
365).

The only question presented by this case is, whether the tract at the
date of definite location was free from a pre-emption claim or right.
Barth alleged settlement of November 5, 1870 and as the settlement
was on offered land, was required to make proof and payment within
twelve months from such settlement, and in case of failure so to do the
tract became subject to the entry of any other purchaser. (5 Stat., 457,
Sec. 15).

Barth failed to make proof anl payment, and it is contended by the
company that his right expired at the end of one year from settlement,
and that there being no claim to the land at the date of definite location
that could be asserted under the law, the company's rights attached.

I am unable to wholly agree in this conclusion. The year during
which Barth was protected by his filing expired November 5, 1871, and
the road was definitely located on the 21st of the same month. If Barth
remained as a settler on the land up to or past the date of definite loca-
tion, I know of no law or construction of law that would forfeit his
right in favor of the company. The filing of the declaratory statement
on offered land is for the protection of the settler, and insures the set-
tler against the sale of the land during one year after settlement. In
case of his failure to purchase during that year the law does not forfeit
his right or claim, but merely refuses to protect him longer against the
offer of any other purchaser. The Department is not precluded from
accepting proof and payment on offered land made more than one year
after settlement. (Walker v. Walker, 1 C. L. L., 293; J. B. Raymond,
2 L. D., 859; Sec. 2264 R. S.)

But the railroad company does not stand in the position of " any other
purchaser." It can not be heard to plead against a settler on public
land under the pre-emption or homestead laws, that he has failed to
perform his obligations to the government, if his claim has attached at
the date of definite location.

Appellant alleges that Barth held said tract under his declaratory
statement at said date. To determine the truth of that allegation you
will order a hearing, to which the company and claimant will be' cited.
If the settlement existed at the time of the definite location, the claim
of the company is at an end. If, however, the claim of Barth to the
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land had ceased at that date, I see no reason from this record why the
tract should not be awarded to the company.

You will instruct the local officers to report their finding from the

testimony. Said decision is accordingly modified.

PRACTICE-NOTICE-APPEAL; TO WNS1 TE-LOCATION.

BOGGS V. WEST LAS ANIMAS TOWNSITE.

When notice of the Coranissioner'6 decision is given through the mails, by the local
office, seventy days are allowed, from the day when such notice is mailed, within
which to file appeal, and this whether appeal is filed through the mail or other-
wise.

Mailing notice of appeal and specification of errors by registered letter, within said
period of seventy days, is proper service under rule 96 of practice.

The location of a townsite, under State laws, on land temporarily segregated from
the public domain, is a valid appropriation as against a subsequent homestead
entry.

Acting Secretary Muldrow to Commissioner Sparks, March 14, 1S87.

I have considered the case of John M. Boggs v. the Townsite of Las
Animas, involving the N. i of SE. 1 of Sec. 10, T. 23 S., R. 52 W., Pu-

eblo, Colorado, on appeal from so much of your office-decision, dated
March 9, 1886, as is adverse to Boggs.

It appears that the towusite application was made April 27,1885, for
six hundred and forty acres, including that above described, and that
final proof was made and cash entry was allowed by the local office
December 9, 1885.

March 17,1885, Boggs made homestead entry for the SE. I of said
section ten. The record also shows that one John ET. Jay, on the 14th
of Karch, 1885, made timber culture entry for the SE. 4 of Sec. 3, in

township and range above described, and that on the 16th of March,
1885, he made homestead entry for the SW. 4 of the same section.

His claims were also in conflict with the townsite application to the

extent of one hundred and sixty acres.
Both Jay and Boggs were cited to appear when the final proof was

offered in behalf of the townsite. They did appear. All parties were
heard, and the register and receiver, by their decision, gave all the
land in controversy to the townsite, except the SW. 4 of SW. - of Sec.
3, embraced in Jay's homestead entry, which they awarded to him.

As to the one hundred and sixty acres in dispute between Jay and
the towusite, your office by its decision of March 9, 1886, awarded a

moiety to each, giving the S. i of SE. I of Sec. 3 to the townsite, and

the S. i of the SW. : of said section to Jay. From that decision no
appeal was taken by either party, and there is therefore, so far as the
controversy between . ay and the townsite is concerned, nothing before
me for consideration.
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Your office by the same decision held for cancellation the entry of
Boggs, in so far that it embraced the N. i of the SE. 4 of Sec. 10, and
awarded said tract to the towDsite , upon the ground that it was sur-
veyed and laid off in streets and occupied by the townsite before Boggs
went on the land. Said decision reduced the claim of Boggs so as to
make his entry one for eighty instead of one hundred and sixty acres.
He appealed, and the record is now before me.

A motion has been made by the townsite to dismiss the appeal. Sev
eral reasons are assigned in support of said motion. They are in sub-
stance (1) that the appeal was not filed within the time prescribed by
the rules of the Department, and (2) that notice of said appeal was not
served on appellee in time.

It appears from a letter of the register, dated July 14, 1886, that
notice of your office decision of March 9, 1886, was received by counsel
for Boggs, through the post office, on the 17th of the same month. Ap-
peal from said decision was filed in your office by resident counsel May
21. 1886.

Rule 87 of rules of practice provides that i' when notice of the decision
is given through the mails by the register and receiver, or surveyor-
general, five days additional will be allowed by those officers tor the
transmission of the letter and five days for the return of the appeal
through the same channel before reporting to the general land offlce."
Your office and the Department have uniformly held that the practical
effect of this rule is, where notice of decision by your office is given
through the mails by the register and receiver, to allow seventy days
from the day when such notice is mailed within which to file appeal,
and this whether appeal is filed through the mails or otherwise.

Notice of the decision in question was mailed by the register and
receiver to the local counsel in Colorado on March 7, 1886, and as has
been stated it was received the same day.

Following the construction of the rule above mentioned, the time for
the filing of appeal by Boggs expired May 26, 1886. But his appeal
was filed in your office May 21, 1886. It was therefore within time.

Rule 93 of rules of practice provides that "A copy of the notice
of appeal, specification of errors, and all arguments of either party,
shall be served on the opposite party within the time allowed for filing
the same."

Rule 94 prescribes that " Such service shall be made personally or by
registered letter."

It appears that counsel for appellant on the same day on which they
filed the appeal in your office also mailed by registered letter a copy of
said appeal and specification of errors to the opposing party.

The registry return receipt shows that the registered letter was re-
ceived by the mayor of the town of West Las Amimas June 8, 1886,
but, having been mailed May 21, 1886, which was within the seventy
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days allowed for appeal, the service of notice of appeal was within time
under the rules, for rule 96 makes proof of mailing by registered letter
proof of service so as to save the right of appeal.

For the reasons stated, the motion to dismiss the appeal must beover-
ruled, and the case will be considered on its merits.

The tract in question, it appears, was a part of certain lands patented
by the United States in 1873. The validity of the patents so issued was
subsequently attacked by the United States, on the ground of fraud
practiced in their procurement. Said patents were annulled and vaca ed
under a decree of the supreme court, rendered at its October term, 1884,
in the case of Moffat v. United States, on appeal by Moffat from the
circuit court of the United States for the district of Colorado (112 U. S.,
24).

While said patents were outstanding, to wit, in September, 1882, a
petition was duly filed under the laws of Colorado for the incorporation
of the town of West Las Animas. Certified copies of said petition and
the proceedings thereunder show that the town was in October, 18s2,
duly incorporated in accordance with the laws of the State of Colorado.
Its boundaries were by metes and bounds and embraced a portion of
the legal subdivisions now in dispute and claimed by Boggs.

Pursuant to the mandate of the supreme court in the cases cited, your
office, by letter dated February 27, 1885, to the register and receiver at
Pueblo, Colorado, canceled said patents on the records of the land de-
partment.

The lands then again became a part of the public domain, subject to
entry. Said lands had in a sense been public lands during all the time
that the patents were out, but were by the entries and the patents based
thereon so segregated from the body of the public domain as not to be
subject to entry. Said patents were issued to fictitious parties, and as
stated by the supreme court, in the case cited, supra, they " could not
transfer the title." In the same decision it was said, "a patent to a
fictitious person is, in legal effect, no more than a declaration that the
government thereby conveys the property to no one." Almost ime-
diately upon the cancellation of the outstanding patents, Boggs made
his application to enter under the homestead law the SE. I of said sec-
tion ten. A few days later the townsite application was inkade, embrac-
ing the N. of the tract covered by the entry of Boggs. The question
to be determined is: which of the two claimants has the superior right
to the eighty acres in conflicts? Upon an examination of the record, I
find no difficulty in determining this question.

While the incorporation of the town under the State law was not in
its technical sense a selection under the laws of the United States, it
was nevertheless a clear indication of the purpose to establish a town,
and was the only proceeding possible at the time of the incorporation.
The land having been previously patented, and so far as the records
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showed, title having passed out of the United States, the town author-
ities could not then make application for, nor enter, the tract under the
townsite laws. They were compelled to rest their location solely upon
the laws of the State. This they did, and were accordingly incorporated
October 13, 1882.

Not only was the town incorporated at the date March 17, 1885, when
Boggs made his homestead entry, but it had been surveyed and laid off
into streets and was otherwise improved. The tract in question was
included in those thus improved, and was used as part of the town in
such a way as to furnish notice to everybody that it was a part of the
town. Indeed, it appears that the town has had an existence as such
at least since 1877, and' has been the county seat of Bent county, Colo-
rado, since 1880. The county jail is on the tract in dispute, and' while
it is doubtless the property of the county, it appears that it is also used
by the town, and it does not seem probable that it would have been
erected elsewhere than at the county seat, that is, in the town as incor-
porated.

Upon a full consideration of the case, I am satisfied that the tract in
question was at the date of the applidktion of Boggs to enter settled
upon and occupied as a townsite, which fact was a matter of general
notoriety. Although the townsite application was not made until a few
days after the application of Boggs to make homestead entry, it was
made within sixty days after your office letter to the register and re-
ceiver notifying those officers of the cancellation of the patents, and
apparently with all the promptness which could reasonably be expected
of a body acting in its corporate capacity.

This, coupled with the fact that it had for several years had a corpo-
rate existence and had occupied and used the land, convinces me that
it is entitled to the tract in dispute as land selected as the site of a
town, and a portion of which had been included within the limits of an
incorporated town.

I affirm the decision appealed from, and return herewith the papers
which accompanied your office letter of August 24, 1886.

In the record appears a letter from Messrs. Britton & Gray, calling
attention to the fact that a plat of station grounds for the Pueblo and
Arkansas Valley Railroad Company in said section 10 was approved by
this Department March 13, 1886, under the right of way act of March 3,
1875, and asking to be heard in behalf of said company.

You will advise Messrs. Britton & Gray of this decision, and that
they will be heard before your office touching their rights under the
approval mentioned by them.
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PRACTICE-SERVICE OF NOTICE BY REGISTERED LETTER.

NEW ORLEANS CANAL & BANKING CO. V. STATE OF LOUISIANA.

The transmission of notice by rgistered letter isprieiafacie evidence that it was re-
ceived in due course by the party to whom it was addressed.

The written admission of the party to whom notice, by non-registered letter, was
sent that he received the same, is proof of service under rule 95 of practice.

Secretary Lamar to Commissioner Sparks, March 14, 1887.

With your letter of the 20th instant you transmitted for my consid-
eration the appeal filed by the State of Louisiana from your decision of
October 8,. 1886, rendered in the above stated case, together with a mo-
tioil made by counsel for the bank to dismiss said appeal, upon the
ground that no service of said appeal was made by the method provided
for by law, to wit, by personal service or registered letter.

This appeal and the motion to dismiss should have been transmitted
to the Department with the entire record in the case to be passed upon
when the case is reached in its order, but being submitted for my con-
sideration and no reason being shown to the contrary, this preliminary
question will now be disposed of.

Notice of your decision was received by the State October 12, 1886,
having been mailed that day by the local officers. Rule 87 provides
that when notice of the decision is given through mail by the register
and receiver, five days additional time shall be allowed those officers
for the transmission of the letter, and five days for the return of the ap-
peal through the same channel before reporting to the General Land
Office. The time allowed for said appeal did not expire until Decem-
ber 21, the decision and appeal therefrom having been transmitted
through the local office.

Rule 93 provides that notice of the appeal and specifications of error
must be served on the opposite party within the time allowed for filing
the same. Hence, service of the appeal on the attorneys of the bank
prior to and including the 21st day of December was within the time
prescribed by the rules.

The evidence of service not appearing in the record, you directed the
register and receiver to report the facts connected therewith. December
31, they reported that the attorney of the State was notified of your de-
cision October 12, and that appeal therefrom was filed in the local office
December 11; that on the 13th day of December they transmitted said
appeal to the General Land Office, and on the same day mailed (not
registered) a copy of the same to James L. Bradford, Esq., of counsel
for the bank, and also to the New Orleans Canal and Banking Company,
at New Orleans, Louisiana.

This motion to dismiss is made on the ground that Rule 94 provides
only two modes by which service can be made, to wit, personal service
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or by registered letter. mi I ;t Rnle 105 prescribes that all notices shall
be served upon the ati iio s of record. They allege that they are the
only attorneys of record tfo tw hank, and that neither has been served
with a copy of said appeal, either personally or by registered letter, and
that the attorney for the State has not attempted to furnish proof of
service, either under Rule 95 or Rule 96. These rules provide that
" proof of personal service shall be the written acknowledgment of the
party served or the affidavit of the person making the service attached
to the papers served, stating time, place and manner of service," and
"proof of service ly registered letter shall be the affidavit of the per-
son mailing the letter attached to the post office receipt."

Counsel for the bank do not deny that they received the copy of the
appeal, alleged to have been mailed to them by the register and receiver
December 13, and having notice of this report at the time of filing their
motion to dismiss, their failure to deny it might be taken as an admis-
sion that they received it.

But conceding that the silence of appellee's counsel should ot be
construed as an admission that they received the copy of the appeal
said to have been mailed to them,'the fact that the president of the
bank received the copy of said appeal is settled beyond all question;
and this, under rule of practice 86, constituted sufficient service, whether
said counsel received said notice or not. Said rule provides that,
"notice of an appeal from the commissioner's decision must be filed in
the General Land Office and served on the appellee or his counsel,7 etc.
And the affidavit of the president of said Canal and Banking Com-
pany" (defendant), after stating that he has not been served with copy
of said appeal, either by registered letter, or personally, says: "1 I have
no notice of said appeal, except that lately I found on a desk in my
office a letter containing what purported to be an appeal by the State
of Louisiana. How this came to my office I can not say, but by the
ordinary mail I believe. It was not by registered letter, nor was it
given to me personally nor any other officer of the bank."

Here we have not only a ritten admission, but a sworn admission,
by the "party served," of the personal receipt of said notice of appeal,
which brings the proof of service squarely within the first subdivision
of rule 95, providing, as we have just seen, that "proof of personal
service shall be the written acknowledgment of the party served."

The mailing by registered letter is simply prima facie evidence of the
fact that it was received in due course by the party to whom it was
addressed, while the written admission of the party to whom a non-
registered letter was sent, that he actually received such letter, furnishes
proof positive of the fact. And to hold that a notice thus admittedly
received by non-registered letter was not legally served, solely on the
ground that the letter containing it was not registered, would virtually
be to sacrifice the substance and spirit of the rule to mere technical
form.

The motion is therefore dismissed.
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PROCEEDIGS IN STATE AND FEDERAL COURTS.

MiSsouRi, KANSAS & TEXAS RY. Co.

Snits in ejectment against settlers, pending in the courts of a State, may not be e-
joined by proceedings in courts of the United States.

Acting Secretary Muldrow to Commissioner Sparks, Mfarclb 14, 187.

On June 16, 1886, this Department recommended to the Attorney.
General that suit be instituted to set aside the patents issued to the
Missouri Kansas and Texas Railway Company for certain lands lying
in Allen county, Kansas.

I am now in receipt of your office letter o February 28, 1887, stating
that you are advised that such suit has been instituted in the United
States circuit court, that a certain purchaser from said railroad coin-
pany has instituted in the district court of Allen county proceedings
in ejectment against certain settlers on said lands, that said settlers
have attempted to secure a dismissal of the ejectinent cases, or a con-
tinuance pending a decision of the case in the circuit court, and have
failed therein. In view of these facts, you recoinme nd that "the At-
torney General be requested to institute l)roceedings in the United
States courts for the purpose of restraining said company, or any one
claiming under it, from prosecuting any suits against the settlers upon
the lands in question pending the decision in the suit to vacate the
company's patents, now pending in the United States circuit court."
Said letter further states that the jectment cases will be tried during
the present month.

I am of the opinion that the United States could not successfully
maintain an action to stay proceedlings in said Allen county court, and
therefore decline to make the recommendation as requested. Section
720 of the Revised Statutes provides that "The writ of injunction shall
not be granted by any court of the United States to stay proceedings
in any court of a State, except in cases where such injunction may be
authorized by any law relating to proceedings in bankruptcy."

DESERT LAND ENTRY-FlNAL PROOF.

LEVI WOOD.

The non-irrigation of rocky and hilly portions of the land does not defeat the right
of entry, where the claim was made in good faith, and substantial reclamation
of the irrigable portion thereof is shown.

Acting Secretary Muldrow to Commissioner S1arks, farch 15, 1887.

September 27, 1882, Levi Wood filed his declaration of intention, No.
419, to reclaim the SW. of NE. , S. I of NW. , NW I of SE. and
N. of SW. of Sec. 25, T. 51 N., R. 82 W., Cheyenne, Wyoming,

2278 DEc--31
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under the provisions of the act of Congress approved March 3, 1877
(19 Stat., 377). September 3, 1885, the south half of the claim was can-

celed for conflict with the prior desert land entry of one Elias Snider,
made in 1879, prior to the survey of the township. April 6, 1886, your
office rejected Wood's final proof for the remainder of his entry, on the
ground that proper reclamation had not been made, but gave him op.
portunity to submit new proof whenever he could show a satisfactory

coml)ianllce with the law. Upon review this decision was adhered to

by your office June 19 following. Appeal was then brought here and
the case has been considered.

It is shown by the record that all of one forty-acre tract has been ir-
rigated, from twenty to twenty-five acres of another, and possibly
about fifteen acres or more of the other, making in all about eighty

acres out of the entire tract of one hundred and twenty acres. The re-
maining portion of the entry is hilly and rocky and it is practically
impossible to irrigate it. It is alleged by Wood that when he made

entry aforesaid, he desired to leave out the two forties which are hilly
and take the remaining four forties of the original entry, but was told
by the local office that his entry would not be compact within the mean-
ing of the law if said two forties were omitted; and that about the
time he was ready to commence the work of irrigation and reclamation,
he for the first time ascertained that the entry of Snider covered his
three south forties, and learning Snider's claim to be superior to his
own, he did not contest for the conflicting portion, but allowed it to be
canceled.

While as a general rule the entire tract entered must be reclaimed
by irrigation before final proof can be accepted, yet in view of the

peculiar circumstances of this case, I am inclined to think that the final
proof herein ought to be approved. There is no doubt but that the land
embraced in this entry which is susceptible of irrigation has all been ir-

rigated as contemplated by the statute. True, a considerable portion
of tro forties has not been irrigated and is not susceptible of irriga-
tion. These portions amount to possibly forty acres-claimant in a
late brief says from thirty to forty acres-and are practically worthless
to the government or to any one else so far as their value as agricul-
tural land is concerned. If the entry at present was as originally made,
the part not irrigated would be a very small proportion of it; but as
three forties have been canceled without the fault of the entryman ap-
parently, the proportion of unreclaimable land is much larger.

I am of opinion, taking all the circumstances of this case into consid-
eration, claimant's evident and unquestioned good faith in the premises,
the fact that one-half of his original entry (all of which part was sus-
ceptible of irrigation) has been canceled through no fault of his, and
the fact that all but the hilly and rocky portions of the claim have been
properly irrigated and reclaimed, and the major part thereof cultivated,
that the final proof of Wood should be accepted, and I so direct.

The decision appealed from is therefore reversed.
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PSIFATE CLAI4M-AUTHORITY OF THE LAXD DEPARTMENT.

PUEBLO OF SAN FANCISCO.

By the issuance of patent the Departineiit is divested of all authority or control over
the land or the title thereto.

The head of a Department has no power or authority to revise or reverse the final
decree of his predecessor in a matter properly before him.

The " executive duties" of a Department are those required of its officers in the ad-
ministration of the law pon the subjects nder its jurisdiction, though sch
duties may require in their erformance the examination of evidence and the
exercise of judgment thereon.

By virtue of statutory authority the Secretary of the Interior is invested with power
to review, reverse, annul, am end or affirm all the proceedings in the Department
instituted to secure the alienation of any portion of the public lauds, or the ad-
justnment of private-land claims.

An order reversing the action of the C.oun nissioner of the General Laud Office, in
the matter of the survey of a private land claim, is properly within the jris-
(iction of the Secretary of the Interior.

The authority of the Secretary to order a re survey rests in his general and supervisory
powers, and may be exercised whether invoked by appeal or otherwise.

Publication of notice is not equired by the act of July 1, 1864, in case of a cor-
rected survey made nuder an order therefor.

Secretary Lamar to Commissioner Sparks, M1arch 12, 1887.

This is an application for the recall and cancellation of the patent
of the United States to the city of San Francisco, and for the issue of
a new patent with different boundaries, to-wit, the boundaries of what
is known as the Stratton survey. From the papers transmitted by the
Land Office, and the authorities cited in the briefs of counsel, I learn
that the history of this case is as follows:

In July, 1852, the city of San Francisco, as the successor of the
Mexican pueblo of that name, petitioned the board of land commis-
sioners of California, created under the act of Congress, March 3, 1851
(9 Stat., 631) for a confirmation of her claim to four square leagues of
land situated on the northern portion of the peninsula of San Fran-
cisco. After a controversy before the board of land commissioners,
and in the courts, for a period of nearly thirteen years, the United
States circuit court finally coi firmed the claim of the petitioner, to the
land therein described, as valid. The following is an extract from the
decree:

"The land of which confirmation is made is a tract situated within
the county of San Francisco, and embracing so much of the extreme
upper portion of the peninsula above ordinary high-tater mark (as the
same existed at the date of the conquest of the cocntry, namely, the
seventh day of July, A. D. 1846,) on which the City of Satn Francisco
is situated as will contain an area of four square leagues; said tract be-
ing bounded on the north and east by the bay of Aan Francisco, on the west
by the Pacifice Ocean, and on the south by a due east and west line drawn
so as to include the area aforesaid, subject to thefollowing deductions,
namely: such lands as have been heretofore reserved or dedicated to
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public uses by the United States, and also such parcels of land as have
been, by grants from lawful authority, vested in private ownership and
have been finally confirmed to parties claiming under said grants by
the tribunals of the United States, or shall hereafter be finally confirmed
to parties claiming under said grants by said tribunals in proceedings
now pending therein for that purpose; all of which said excepted par-
cels of land are included within the area of four square leagues above
mentioned, but are excluded from the confirmation to the city. This
confirmation is in trust for the benefit of the lot-holders under grants from
the pueblo, town, or city of San Francisco, or other competent authority,
and as to any residue, in trustfor the use and benefit of the inhabitants of
the city."

On the 8th of March, 18663 (14 Stat., 4) Congress relinquished the land

covered by the decree to said city. Thus the title of the city rests upon
the decree of confirmation and the act of Congress, both making the
city a trustee for the lot-holders and inhabitants thereof.

Upon the confirmation of this grant and its approval by the act of
Congress, the next matter for the consideration of the Land Depart-
ment related to its extent and boundaries. In 1867-'8, under the in-
struction of the United States surveyor-general of California (Upson)
the survey of the claim of the city made by the deputy-surveyor, James
T. Stratton, and a plat thereof, were filed in the office of the surveyor-
general of the United States for California. Due notice thereof was
given in the legal manner, and for the required time, by said surveyor-
general. The survey and plat were approved by him but not in the
manner and form required by the statute.

Against the approval of said survey the city and county of San Fran-
cisco filed their protest and objections thereto, with the evidence in

support of the same in due form of law. One of the grounds of protest,

the one involved in this inquiry, was that the surveyor did not conform,
as required by the statute, to the decree of confirmation, in that he did
not follow the' line of ordinary high-water mark of the bay, but followed
up the tide line, or rather the alleged tide line, on one side and down
the other, of Mission creek, a stream which runs into the bay, exclud-
ing certain marsh lands lying on Mission creels which ought to have
been included in said survey. Said survey and plat, together with the
said protest, objections, evidence, field notes and other papers were
transmitted by Surveyor-General Day, successor to Surveyor-General
Upson, to the General Land-Office at Washington, with his own report
thereon in which he disapproved of said survey, expressing the opinion
that the said objections were, in several particulars, well taken, and
recommended that the plat and survey should be amended, among
other things so as to include the marsh lands lying on Mission creek
within the four square leagues, which said Stratton survey had ex-
cluded therefrom. I give the following quotation from his report:

"And, farther, in relation to the above-mentioned survey by Deputy-
Surveyor Stratton of the exterior limits of the pueblo lands of San
Francisco . . . . . I express my opinion that they are erroneous
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and not in conformity with the decreeof tie Jnite( States court and the
act of Congress relating thereto, my reason for this opiniOIr being more
fully set forth in a communication to the Commissioner of the General
Land Office, dated July Sth hereto appended."

Speaking of the objections to the exclusion by this survey, of the
marsh lands as being below the ordinary tide line, he says: "the affi-
davits sustain the exception, and I can add to them the fact that in 1851
or 1852 I assisted in surveying a preliminary trial [line] for the San
Jose Railroad across this marsh, and found it to be as described in the
affidavits and I have seen no facts around the bay to prove that it has
filled up and become tide marsh lands since 1846."

For some reason not explained in anything that I have found in the
records, the Stratton survey and plat remained in the General Land
Office, unacted upon, for tenl years. In the mneantime, one (Jeo. W.
Ellis, obtained fron a board of tide land commissioners (appointed by
the State to take charge of its swamp and tide lands, to sell pottions of
the same and to compromise with parties in possession thereof,) a qit-
claim deed of the State, at the rate of $4.00 for one thousand square feet,
to a tract of land which embraced a considerable part of the lands on
Mission Creek, excluded by the Stratton survey. Soon after this C. C.
Tripp, a grantee of Ellis, brought suit in the circuit court of the United
States of California, to recover a lot included in the said quit-claim deed
of the State board. The opinion ot the court rendered i this ase as
reported in 5tih Sawyer's report, page 209, was that the lot in contro.
xersy was situated within the limits of the tract confirmed by the decree
of the circuit court above mentioned, to the city of San Francisco. In
this opinion the couit said:

" Mission creek never constituted any portion of the bay of San Fran-
Cisco, any more than the Sacramento river constitutes a portion of the
bay of Suisun, or the Hudson river a portion of the bay of New York.
Again : "The boundary of that tract (meaning Iie tract confirmed to
the city by the decree,) runs along the bay on the Ilne of ordinary high-
water mark, as that existed i 1846, crossing the mouths of all creeks run-
ning into the bay, and that of Mission creek among others."

When this natter was before my predecessors it was contended that
this opinion was not entitled to the force of a decision. among other rea-
sons, because it was filed atter the action had been dismissed. This con-
tention is based upon an affidavit filed in the Department by C. C. Tripp,
the party litigant, against whom the decision was made in said opinion.
From the evidence of 1.. S. B. Sawyer, clerk of the circuit court in which
the opinion was pronounced, and of Edw. J. Pringle and Alexander
Campbell, counsel for the defendant, contradicting and refuting the
statements in Tripp's affidavit, I cannot doullt the truth of the state-
ment in the note appended to the opinion in 5th Sawyer, at page 216.
That note is as follows:

"The decision i the above case was given orally, the presiding jus-
tice stating at length his views, and observing that he would at a sub-
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sequent day file an opinion embodying their substance. A day was
then fixed for counsel to prepare the findings, but soon afterwards the
case was settled, and the suit dismissed by stipulation of parties."

The fact that this decision was orally given and subsequently writ-
ten out and filed when the case was dismissed, in no respect, I think,
affects its character as an exposition by ajudge of the law. It is a prac-
tice common to all courts to deliver oral opinions and subsequently to
write them out. The authoritative force of such an opinion, will of
course, depend upon the circumstances of the case in which it is given,
the deliberation attending it, the learning of the judge, the issue made
by the record, and many other conditions entirely irrespective of the
stage of the case or the time when the entry of judgment is made.

It seems, however that the action of the court in this case was not
regarded at the General Land Office as res adjudicata in the matter of
the correctness or incorrectness of the Stratton survey. For, some
months after it was made (November 11, 1878,) the Commissioner of the
General Land Office, .). A. Williamson,rendered his decision confirm-
ing the Stratton survey (2 C. IL. L., 1234). From this decision, an ap-
peal to the Secretary of the Interior in behalf of the city and in discharge
of its trust to the lot-holders and for the benefit of its inhabitants, was
taken by the attorney appointed to prosecute the case for the city as
the trustee of the lands claimed. Whereupon the board of supervisors,
who had previously indicated their purpose not to appeal from said de-
cision of the Commissioner of the General Land Office, passed a res-
olution characterizing said action by said attorney as unauthorized and
discharged him from his office.

A short time afterwards they unanimously passed a resolution ad-.
dressed to the Secretary of the Interior, that, in the opinion of said
Board, the Stratton survey was the only legal and proper definition of
the boundaries of the city and should be finally confirmed by the Inte-
rior Department. Indeed the board of supervisors reversed the posi-
tion taken in the original protest of the city against the Stratton survey
when it was completed, and used their utmost endeavors, by resolu-
tions and other acts, to have the same approved.

Secretary Schurz, however, held that neither these resolutions, nor
any other acquiescence by the municipal authorities of the city, nor any
assumption by the State of California of the correctness of said survey,
could relieve him of his duty, under his supervisory or appellate au-
thority, to see that the decree of the United States circuit court was
properly executed by a survey in conformity with the boundaries pre-
scribed therein.

On the 3d day of March, 1881, he filed his decision in the case, in which
be substantially sustained the objections contained in the original pro-
test of the city to the running of the boundary line up Mission Creek
and then down it.
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The opinion concludles as follows: youl lecision upon the entire
survey of the clain, confirmned by said decree and Acts of Congress, ex-
cept as herein modified, is affirmed." The modification allude(l to was
his direction in conformity to the recommendation of Surveyor-General
Day that the line of ordinary high-water mark of the bay should be
followed, and not the banks of Mission and other creeks; but that said
creeks should be crossed at their mouths in following the line of the
bay. To ihis end he directed that a mall, known as Eddy's Red Line
Map, should e made the basis of said amen(ied survey, which map the

Secretary claimed had been established, sanctioned an(l recognized in

the most solemn manner by the State laws and by the city for years.
and contained the best available evidence of the line of ordinary highl-
water mark of 1846, around that portion of the city.

Soon after the conclusion of Mr. Schurz's term of office and Secretary
Kirkwood's appointment as Secretary of the Interior, an application to
the latter was made for a rehearing, in support of which a report from
the surveyor-general's office was brought to his attention referring to
certain representations of Deputies Minto and Allardt setting forth that
the red line on Eddy's map, as ordered by Mr. Schurz, could not be fol-
lowed; that the said red line diverged widely froin ordinary high-water
mark, at one point extending two hundred feet out into the bay, at
another running along the side and on the top of the bluff; and at still
another at an elevation of sixty-eight feet above tide level; and that
the marsh lands near the mouth of Mission creek were reached by the
ordinary high tides and totally submerged, from one to eighteen inches,
by about one hundred and twenty tides every year.

To this petition for a re-hearing, based on these reports from the sur-
veyor-general's office, Secretary Kirkwood issued an order to the Com-
missioner of the General Land Office, in these words: " I desire the
survey, ordered by mny predecessor, to be made at once, according to the
best judgment of the surveyor-general. When so made it will be a
proper subject for consideration by your office and the Department.
You will so instruct the surveyor-general immediately.

Mr. Teller, who had become Mr. Kirkwood's successor, was informed
that the surveyor-general of California was not making the survey
ordered by Mr. Schurz, but was disregarding that order under what
he construed to be the discretion vested in him by the words " accord-
ing to your best judgment." Thereupon Mr. Teller telegraphed the
surveyor-general to suspend his operations. But, inasmuch as the sur-
vey and field notes had been returned to his office, lie, notwithstanding
Mr. Teller's order, platted and sent it forward to the Department With
his approval. The survey thus made was substantially a repetition of
the Stratton survey.

Another application was made by Messrs. Shellabarger and Wilson,
attorneys for claimants under the Stratton survey, to Secretary Teller
that the whole matter be re-heard and the survey made by Allardt and
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Minto confirmed. This motion was orally argued before Secretary Tel-
ler on the 11th day of December, 1882, and on July I2, 1883 (2 L. D.,
346) * he rendered his decision in which he substantially confirmed that
of his predecessor and directed that "in running along the line of
ordinary high-water mark of the bay, the main shore or coast line of
such body of water, identified by its larger description, shall be fol-
lowed, cutting across the months of streams, estuaries and creeks which,
intersecting the body of the peninsula, find their entrance into said
ocean or bay."

Instructions in accordance with this decision were issued by the Com-
missioner of the General Laud Office to the United States surveyor-
general of California, in obedience to which the deputy-surveyor, F.
Von Licht, proceeded to make a survey of said lands, a map of which,
with his report, was sent on to Washington. Said deputy-surveyor,
however, in certifying that it was in accordance with instructions re-
ceived, stated that it was his belief, based upon close inspection of the
ground and investigations made, that the survey was not in accordance
with the decree of the United States circuit court.

As a part of the history of this case it is proper to state that before
action was taken in the Land Office on this survey, a mandamus was sued
for, in the supreme court of the District. of Columbia, on the relation
of the city and county of San Francisco, to compel the Coamiissioner to
issue the patent in accordance with the Stratton survey upon the ground
that the original opinion of Land ommissioner Williamson, approving
that survey, was final, and that no appeal lies to the Secretary of the
Interior in the matter of surveys of private land claims. The court,
after argument, denied the writ.

A resolution was also introduced in the 48th Congress for the pur-
pose of interfering with the ssue of any patent based upon any other
than the Stratton survey. Upon this latter resolution the judiciary
committee made a report holding that the Secretary of the Interior was
the supervisory head of the Department; that the Commissioner of the
Laud Office was his subordinate; that no action of the latter is beyond
the reach of appeal to the former; that the Secretary of the Interior
had good reason for deciding that the boundary line of San Francisco
must run along the bay and cross the mouths of the estuaries and creeks
from headland to headland thereof; and that if the grantees of the
State or others had superior rights to those of the city, they could assert
them in the courts of the country without any legislative assistance, and
therefore recommended that the resolution lie on the table.

Pending these proceedings in the court and in Congress, the Von
Licht survey was approved by the Commissioner of the General Land
Office, and on June 20, 1884, the patent of the United States in accord-
ance therewith was issued to the city of San Francisco, signed by the
President, recorded in the Department, forwarded to the mayor of San

See also 2L. D., 353.
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Francisco, and accepted in behalf of the city and county. The city,
now, by its attorneys, insists upon the correctness and legality of said
patent and protests against its cancellation and the issue of any other
patent.

The decisions of Secretaries Schurz and Teller, above referred to,
were made after hearing extended argument by counsel, and after elab-
orate examination. Every important consideration bearing upon the
subject which has been pressed upon me was fully presented to them.
The correctness of the Stratton survey itself; the recognition of the Strat-
ton survey by the supervisors of the city; their acquiescence in numer-
ous acts of the State assuming the Stratton survey to be correct, and
the consequent estoppel upon them to contest its correctness; the con-
clusiveness of the approval of the survey by the Commissioner of the
General Land Office; the refusal of the supervisors of the city to order
an appeal from his decision; the consequent invalidity of the action of
the city attorney in making an appeal or attempting to make one; the
want of any appellate authority whatever over the Commissioner of the
General Land Office respecting matters of surveys of private land claims;
the impossibility of complying with the directions given by Secretary
Schurz and reiterated by Secretary Teller for the new surveys; were all
argued before the two Secretaries above named and were disposed of
by them in carefully prepared opinions.

I am now asked to treat this consideration and judgment of my pre-
decessors, as well as the opinion pronounced by the judge of the circuit
court of the United States, as recorded in the official reports of its de-
cisions, as of no validity; to hold that my predecessors had no jurisdic-
tion to review the act of the Commissioner; that the circuit court had
no jurisdiction to render the decision it pronounced; and that the Com-
missioner of the General Land Office was the only officer clothed with
lawful authority to determine the validity of the survey of the land con-
firmed to the city. I other words, I am called UpOn to disregard as
null the action of my predecessors and to reopen the question as to the
title of the city to the land covered by the patent issued to it.

It is to be observed that this application does not ask that I, as the
supervising authority ot this Department, should review and correct its
previous action in a case undisposqed of and still pending in the Depart-
ment. The question presented is whether when a contest for title is
once closed by the issue of a patent to a claimant, which is accepted by
such claimant, the jurisdiction of the Secretary of the Interior over that
title continues. In other words, when the Land Department, acting
within the scope of its authority, issues a patent which is delivered to
and accepted by the grantee, the Secretary of the Interior has the right
to annul that patent and issue another and a different one in its stead.

In Moore v. Robbins (96 U. S., 530) the court said:

"While conceding for the present to the fullest extent that when
there is a question of contested right between private parties to receive
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from the United States a patent for anv part of the public lands, it be-
longs to the head of the Land Department to decide that question, it
is equally clear that when the patent has been awarded to one of the
contestants an(l has been issued, delivered and accepted, all right to
control the title or to decide on the right to the title has passed from
the Land Office. Not only has it passed fromt the Land Of ce, but it har
passedfrom the execttive departmenjt of the government." The court goes
on to say, " The offices of Register and Receiver and Commissioner are
created mainly for the purpose of supervising the sales of the public
lan(1s and it is a part of their daily business to deckde when a party
has by purchase, by pre-emptio, *r ~by any other recognized mnode es-
tablished a right to receive from the government a title to any part of
the public domain. This decision is subject to an appeal to the Secre-
tarv if taken in time, but if no such appeal be takeji, and the patent
issued under the seal of the United States, and signed by the President,
is delivered to and accepted by the party. the title of the government
passes with this delivery. With the title passes away all authority or
control of the executive department over the land and over the title
which it has conveyed. It would be as reasonable to hold that any
private owner of land who has conveyed it to another can of his own
volition recall, cancel or annul the instrument which he has made and
delivered. If fraud, mistake, error or wrong has been done the courts
of justice present the only remedy. These courts are as oen to the
United States to sue for the cancellation of the deed or re-conveyance
of the land as to individuals, and if thegovernment is the party injured
this is the proper coarse." Again the court says, the functions of the
executive departmenr " necessarily cease when the title has passed from
the government, and the title does so pass in every instance where,
tnder the decisions of the officers having authority in the matter, a con-
veyance generally called a patent has been signed by the President and
sealed and delivered to and accepted by the grantee. It is a matter of
course that after this is done neither the Secretary nor any other execu-
tive officer can entertain an appeal. e is absolutely without authority.
If this were not so the titles derived from the United States instead of
being the safe and assured evidence of ownership which they are gen-
erally supposed to be, would be always subject to the fluctuating and
in many cases unreliable action of the Land Office. o man could buy
of the grantee with safety because lie could only convey sulbject to the
right of the officers of the government to annul his title. If such a
power exists when does it cease ' There is no statute of limitations
against the government and if this right to reconsider and annul a pat-
ent after it has once become perfect exists in the executive department
it can be exercised at any time, however remote. It is needless to
pursue the subject further. the existence of any such power in the laud
departmentis utterly inconsistent with the universal principle on which
the right of private property is founded. The order of the Secretary of
the Interior therefore in Moore's case was made without authority and
is utterly void and he has a title perfect both at law and in equity."

The court here re-affirms the doctrine laid down in Johnson v. Tows-
ley (13 Wallace, 72,) in the following language:

" The decision of the officers of the land department made within the
scope of their authority on questions of this kind is, in general. conclu-
sive everywhere, except when reconsidered by way of appeal within that
department; and that as to the facts on which their decision is hased, in
the absence of fraud or mistake that decision is conclusive even in courts
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of justice when the title afterwards comes in question; but that in this
class of cases as in all others there exists in courts of equity the jurisdic-
tion to correct mistakes, to relieve against frauds and impositions, and
in cases where it is clear that those officers have by a mistake of the
law given to one man the land which on the undisputed facts belonged
to another, to give appropriate relief."

If, now, I should, as the Secretary of the Interior did in Moore's case,

after the patent has been issued by the Land Office; signed by the
President, sealed and delivered to and accepted by the City of San
Francisco, order that patent to be recalled and another one issued, the
supreme court would be bound to say under this decision that " The
order of the Secretary was made without authority and is utterly void."

The supreme court expressly says that after this is done neither the
Secretary nor any other executive officer can entertain an appeal. In
Steele v. The Smelting Company (106 U. S., 450) the court says:

"' We have so often had occasion to speak of the land department, the
object of its creation, and the powers it possesses in the alienation by
patent of portious of the public lands, that it creates an unpleasant sur-
prise to find that counsel, in discussing the effect to be given to the
action of that departuient, overlook our decisions on the subject."

After reviewing these decisions the court uses the following language:

" So with a patent for land of the United States, which is the result of
the judgment upon the tight of the patentee by that department of the
government, to which the alienation of the public lands is confided, the
remedy of the aggrieved party must be sought by him in a court of
equity, if he possess such an equitable right to the premises as would
give him the title if the patent were out of the way. If he occupy with
respect to the land no such position as this, he can only apply to the
officers of the government to take measures in its name to vacate the
patent or limit its operation. * * * It cannot be vacated or limited
by the officers themselves. Teir power over the land is ended when a
patent is issued and placed on the records of the Department; this can
be accomplished only by regular judicial proceedings, taken in the name
of the government for that special purpose."

From these and numerous other decisions that might be cited to the
same effect, denying all authority whatever in the Interior Department
to recall or cancel a patent once issued by its orders, I can come to no

other conclusion than that if every allegation of those who make this
application could be established, as to the circumstances under which
the patent was issued, as to the unwise and erroneous action of Secre-

tary Schurz and Secretary Teller, their errors of law in the case or mis-

take of facts; the formal defect in the proceedings for appeal made to
Secretary Schurz; the only remedy is with the judiciary and not in any
authority vested in the head of this Department over the subject.

The case of Adams against Norris (103 U. S., 591) is cited as being

an authority for the power which I am here asked to exercise. That
was a ease where a patent was issued for a portion of the Mexican land

grant confirmed by the circuit court. Subsequently, finding that the
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patent did not cover all the land granted and confirmed, a new patent
was issued for the whole,-the first in 1866 and the last in 1870.

The court say of these two patents: " f the conveyance of 1866
passed the title to the claimants of a part of the land recovered by their
confirmed grant, there is no reason why an additional patent should not
convey the remainder when the proper officer became satisfied that the
first did not convey all that had been confirmed to them." It so hap-
pended in this case that, in addition to the land omitted in the first pat-
ent, the last patent purported to convey also what was already patented,
and the question arose whether this patent covering the whole claim,
as well that included in the first patent as that in the last, was on that
account invalid. The court said not; " The deeds are not in conflict.
If the power of the Land Office was exhausted by the first deed, it
was only so as to the land which it included. The legal title to that alone
could pass by that patent, and if the title to the land now in question
remained in the government, the patent of 1870 was sufficient to con-
vey it." The whole force of the decision lies in the fact that it does not
subtract in any way whatever from the right conveyed to the grantee
by the first patent, but simply covers land omitted from that patent
which was included in the grant. Clearly there was no objection to the
issue of a second patent for the land omitted. Indeed, it was the duty
of the Department to do so. If three parcels should be confirmed to a
claimant and a patent should be issued for only two of them a sub-
sequent patent might be issued for theI third one and oght to be.
Whilst there might be an objection to issuing a new patent for the
whole three, except as to the land not embraced in the original patent,
no additional title would be transferred thereby. But that is a very
different thing from any attempt to recall a title which has once been
passed by a patent issued. If an individual intending to convey three
lots should, by mistake, only describe two, he, of course, ight make
a separate conveyance of the third, or a new conveyance embracing all
three, but he could not recall the title which he had originally iven.
The Land Office may make as many patents as may be necessary to con-
vey all that has been granted and confirmed to a claimant, but that does
not give it the right to recall a title that has once passed from it. A
recall cannot be accomplished except through regular judicial proceed-
inlgs.

The rule of the Department in reference to the opening of a matter by
one Secretary which has been formally adjudicated and closed by his
predecessor, is well settled. The almost uninterrupted current of au-
thorities on this point sustains the general proposition that a Secretary
has no power or authority to revise or reverse the final decree of his
predecessor in a matter properly betore him. 2 C. L. ., 83; (2 Opin.
Atty. enl. 9; Id., 64; 4 Opin., 431; 5 Opin.. 29; Id., 123; 9 Opin.,
101. 301, 387; 12 Opin., 358; 13 Opin., 35; Id ., 226 Id., 457; 15 Peters
401; Sec'y's., Dec., Beabie. & Miranda case, July 28, 1871). That
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there may be and are exceptional cases which justify a departure from
the general rule is undoubtedly true. Among them is the case where
the action of a previous Secretary was without jurisdiction and void;
it is, of course, not then binding upon his successor.

It is claimed that the patent under consideration is null and void for
the reason that Secretary Schurz had no authority to modify or reverse
the action of Commissioner Williamson i approving the Stratton sur-
vey. My authority is no greater than his, and if he had no authority
to reverse Commissioner Williamson's decision approving the Stratton
survey before any patent was issued, I certainly have none to reverse
Land Commissioner McFarland's decision approvigt the Von Licht sur-

vey, especially after the patent is issued. If Secretary Teller had no
authority to direct the Commissioner to issue a patent on the Von Liciht
survey, I certainly have none to direct Commissioner Sparks to issue a
patent on the Stratton survey.

In view of the earnestness with which it is insisted that the Secre-
retary of the Interior has not the power to reverse the action of the
Commissioner upon the survey of a private land claim pending before
him, I deem it proper to pass upon the proposition for the purpose of
putting it at rest; at least until it has received an authoritative deter-
mination superior to my own.

By various acts of Congress the powers of the Department are
clearly defined.

These acts are, so far as it is necessary for me at present to con-
sider them, embodied in the Revised Statutes. Title Xi treats of
the Department of the Interior, and makes the Secretary of the In-
terior the head thereof. The second Chapter (Section 441) declares
that the Secretary is charged with the supervision of public business
relating to many subjects, among which are enumerated "' public lands,
including mines". The third Chapter (Section 453) provides as follows:
"The Commissioner of the General Land Office shall perform, under
direction of the Secretary of the Interior, all executive duties apper-
taining to the surveying and sale of the public lands of the United
States, or in any wise respecting such public lands, and, also, such as
relate to the private claims of land, and the issuing of patents for all
(grants) of land under the authority of the government ". The position
of the applicants against the authority of the Secretary to review the
decision of the Commissioner of the General Land Office rests upon
the ground that the action of the Commissioner in passing upon the
correctness of surveys of private land claims is a quasi judicial pro-
ceeding and therefor not subject to review, as no appeal to the Secre-
tary in such cases is specifically provided. Passing upon the correct-
ness of surveys of private land claims made by subordinate officers
necessarily involves the exercise of judgment and may properly be
called a quasi judicial proceeding; but it is none the less a proceeding
takien in the discharge of an executive duty of the Commissioner,
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within the meaning of section 453, and as such is under the direction
of the Secretary by the express terms of that section. It is also under
the supervision of the Secretary by virtue of section 441, as a proceed-
ing relating to the public lands. inasmuch as a government survey of a
private claim is necessary to segregate the lands included within the
grant from the public domain.

There seems to be some misapprehension as to. the eaning of the
term " executive duty". The executive duties of any one of the Depart-
nments aresuch as are required of its officerss in the administration of
the law upon the subjects under its jurisdiction. They hre not the less
executive dlaties because they require in their performance the exam-
ination of evidence and the exercise of judgment thereon. All execu-
tive duties which are anything eyond the erformance of ministerial
acts, involve the exercise of judgment, such as examination, decision
an(l final judgment, but they are not judicial acts in the sense that they
can only be the subject of review by judicial tribunals or upon a formal
appeal to some higher judicial authority. There is hardly an act of
any moment performed in an executive Department which would not,
if such were the case, be taken from the supervision and control of its
head.

The statutes in placing the whole business of the Department under
the supervision of the Secretary, invest him with authority to review,
reverse, amend, annul or affirm all proceedings in the Department
having for their ultimate object to secure the alienation of any portion
of the public lands, or the adjustment of private claims to lands with a
just regard to the rights of the public and of private parties. Such
supervision may be exercised by direct orders or by review on appeals.
The mode in which the supervision shall be exercised.in the absence
of statutory direction may be prescribed by such rules and regulations
as the Secretary may adopt. When proceedings affecting titles o lands
are before the Department the power of supervision may be exercised
by the Secretary whether or not these proceedingrs are called to his
attention by formal notice or by appeal. It is sufficient that they are
brought to his notice. The rules prescribed are designed to facilitate
the Department in the despatch of business, not to defeat the super-
vision of the Secretary. For example, if, when a patent is about to
issue, the Secretary should discover a fatal defect in the proceedings,
or that by reason of some newly ascertained fact the patent, if issued,
would have to be annulled, and that it would be his duty to ask the
Attorney-General to institute proceedings for its annulment, it would
hardly be seriously contended that the Secretary might not interfere
and prevent the execution of the patent. He could not be obliged to
sit quietly and allow a proceeding to be consummated which it would be
immediately his duty to ask the Attorney-General to take measures to
annul. It would not be a sufficient answer against the exercise of his
power that no appeal had been taken to him and therefore he was with
out authority in the matter.
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The case of Butterworth v. Hoe (112 U. S. 50) does not at all conflict

with this view. There the words: " supervision and direction " of the
Secretary were not held to give jurisdiction to revise the action of the
Commissioner of Patents in issuing a patent, for the reason that the
law had provided an appeal from his decision in such cases to the su-

preme court of the District of Columbia. The provision for that mode
of review necessarily operated as a limitation to what would otherwise
have been the natural meaning of the term " supervision and direction".
Said the court, after referring to the legislation on this subject: "Con-
gress has ttis provided four tribunals for hearing applications for
patents, with three successive appeals, in which the Secretary of the
Interior is not included, giving jurisdiction, in appeals from the Com-
missioner, to ajudicial body, independent of the )epartment, as though
-he were the highest authority on the subject within it. And to say
that, under the name of direction and superintendence, the Secretary
may annul the decision of the supreme court of the District, sitting on
appeal from the Commissioner, by directing the latter to disregard it,
is to construe a statute so as to make one part repeal another, when it
is evident both were intended to co-exist without conflict".

The language of the act of July 1, 1864, (13 Stat., 332) which pro-

vides for the issue of a patent after the approval of the survey by the
Commissioner of the General Land Office, is to be read in connection
with the Revised Statutes subsequently adopted, placing all the busi-
ness relating to the survey of private claims under the direction and
supervision ot the Secretary.

The argument based on the change of the mere verbiage of the stat-
ute of 1849 to the words contained in the Revised Statutes, does not
impress my mind. It applies with as much force to the Indian Bureau
as to the Land Office. If admitted, the Secretary would be not only
deprived, except in one or two instances, of any appellate power over
all the Bureaus of the Depar-tment, but shorn of any power which ren-
ders his supervision and direction effectual. No case has been brought
to my attention supporting a construction so directly against the prac-
tice of the Department, and which, if sustained, would work such a
radical change in its organization. On the contrary, running through
the decisions of the supreme court, as well after as before the adoption
of the Revised Statutes, this appellate power is recognized and asserted
as clear and undeniable. Such recognition and assertion is distinctly
made in the cases already cited for another purpose. Among numer-
ous cases that of Lee v. Johnson, (116 U. S., page 48,) decided in the

October term of 1885, may be cited. In that case, one, Enos Johnson,
entered the land in controversy under the homestead laws. On account
of certain acts which one Lee contended amounted to an abandonment
of the land, a contest was initiated between Johnson and Lee. The
Commissioner decided in favor of Johnson and on appeal the decision
was reversed by the Secretary of the Interior, and the entry ordered
to be canceled. The case coming before the supreme court on appeal,
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the court uses the following language: "So in the present case the
Secretary of the Interior came to the conclusion, from the evidence
returned by the register, that Johnson must be considered not as a
bona.fide homestead claimant acting in good faith, but as one seeking,
by a seeming compliance with the forms of law, to obtain a tract of
land for his son-in-law who had previously exhausted his homestead
privileges, observing that the element of good fith is the essential
foundation of all valid claims under the homestead law. Under these
circumstances, so far from having exceeded his jurisdiction in directing
a cancellation of the entry, he was exercising only that just supervision
which the law vests in him over all proceedings instituted to acquire
portions of the public land."

Such being the nature and extent of the supervisory and directory
authority of the Secretary, he had jurisdiction to revise the action of
the Commissioner upon survey of the claim of the City of San Francisco,
whenever his attention was called to it, whether in a formal way by
appeal, or in any other manner. In point of fact, an appeal was regu-
larly and formally taken from the decision of the Commissioner by the
special attorney of the City. It is true that the supervisors, in whom
the legislative power of the municipality lies, voted not to appeal from
the decision, but the special attorney rightfully regarded the city as a
trustee for the lot-holders, to whose benefit the confirmation inured.
The concluding terms of that confirmation are: " This confirmation is
in trust for the benefit of the lot holders under grants from the pueblo
or City of San Francisco, or other competent authority, and as to any
residue in trust for the use and benefit of the inhabitants of the City."

The appeal of the city attorney, or as it has been called, "notice of
the appeal." is in these words:
"IN THE DEPARTMENT OF THE INTERIOR,

"General Land Office.
" The City of San Francisco and its successor, the City and County

of San Francisco, i di.scharge of its trust for the benefit of the lot-holders
under grants from the pueblo, town or city of San Francisco, or other
competent authority, and for the benefit of the inhabitants of the city,
created by the final decree of the circuit court of the United States,"

"hereby appeals to the Honorable Secretary of the In-
terior from the decision of the Honorable Commissioner of the General
Land Officel, etc., approving the Stratton survey.

True, the supervisors passed a resolution characterizing the appeal as
unauthorized, but they neither dismissed the appeal, nor did they with-
draw their protest against the survey. On the contrary, they passed the
following resolution: "Resolved, that the Secretary of the Interior,
before whon] the matter relating to the boundaries of the pueblo decis-
ion which relates to the presidio reservation of San Francisco, is now
pending, be requested to take up and decide said case without further
delay, and that the officials of this city and county be directed not to
ask for further postponement of said cause on behalf of said city;" thus
recognizing that the case was pending before the Secretary.
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Independently, however, of the regularity of the appeal, I believe See-
retary Schurz and Secretary Teller both, so long as the case was undis-
posed of, had jurisdiction to order a re-survey by virtue of their super-
visory authority over the Commissioner of the General Land Office in
the matter of surveys of private land claims. The law places the Sec-
retary at the head of the Land Department and makes it his duty to
see that the laws of Congress respecting private land claims are carried
out, and if knowledge comes to him in any way that the Commissioner
has approvyed of any survey which is not authorized by law, he has au-
thority. whether an appeal be taken or not, to review the action of
the Commissioner, and to overrule it if it be erroneous. He cannot
allow the government to be despoiled through what he deems to be a
mistake in fact, or error in law, or any remissness on the part of any
subordinate under him. I concur in the opinion of Secretary Schurz
that the act of Congress required the survey to follow the decree, and
that the city could not, by any act of its own, either by a formal dec-
laration, or in any other way, change the duty of the officers of the In-
terior Department, or affect the rights of the United States, or of lot-
holders claiming under the city. The city did not own the land. She
was a trustee of it,-a trustee of the title for parties claiming under its.
conveyance, or occupying lots within its limits, and should not be al-
lowed, being such trustee, to so control the case as to defeat the rights
of the cestui que trust. When, therefore, the attorney took the appeal
for the benefit of these cestuis que trust the municipal authorities of the
city could not despoil them by repudiating the appeal.

But even assuming that I have full authority to do what this appli-
eation asks, I feel it my duty to say that I concur fully with Secretary
Schurz and Secretary Teller in holding that the Stratton survey was
erroneous both as to law and fact; and alsoin deciding that the bound-
ary line of the city of San Francisco as fixed in the decree of the circuit
court must run along the bay and cross the mouths of Mission creek
and other creeks from headland to headland. The law controlling such
cases is well settled. What the surveyor had to do was to set off a
tract of four square leagues on the extreme upper portion of the penin-
sula of San Francisco above high-water mark, as the same existed at
the date of conquest, July 7, 1846, bounded on te north and east by the
Bay of San Francisco, on the west by the Pacific Ocean, and on the
south by a due east and west line drawn so as to include the four square
leagues. The only difficulty in making this survey seems to have been
the " high water mark of the Bay of San Francisco, as it existed on
the 7th of July, 18461," as the eastern boundary of the city.

Mr. Stratton in his report as quoted by counsel for the applicants,
says:

"O On account of the natural and artificial changes that have taken place
in the water line of the city of San Francisco since its occupation by the
Americans, in establishing the line of ordinary high tide from the point

2278 DEC-32
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San Jose Military Reservation to the mouth of Mission creek, I was
compelled to rely entirely upon the first official map of said city, the
map made by Wm. M. Eddy, the first city and county surveyor. A
traced copy of the water line portion of said map, certified by the pres-
ent city and county surveyor, Geo. C. Potter, on which the distances to
the water line at the different angles, as measured on said map, are
marked, and which was the basis of my calculations of the meander
lines, will accompany these notes."

It is apparent from this extract, first, that it was impossible to sur-
vey this line in the open field; and, second, that this part of the sur-
vey, as reported by Stratton, was copied by him from a mal), and not
done in the open field. If the natural water line of the bay had been so
effaced that it could not be found by actual inspection, it was his duty
to seek for the evidence of its original position and so run the survey as
to make its line coincide with the natural line called for in the grant.
Now it is in evidence in this case that as early as 1852 a survey of the
natural high water mark of this bay had already been made by officers
of the United States government, charged with this duty by statute and
by Executive order, for the purpose of establishing the coast line itself
for all purposes relating to governmental administration. The follow-
ing affidavit is on file among the papers in the case:

In the Department of the Interior. In the matter of the survey of the
pueblo lands of San Francisco.

UNITED STATES OF AERICA,
District of California, ss:

AUGUSTUS F. RODGERS, first being duly sworn, deposes and says,
that since 1851, he has been stationed in California, (except eighteen
months between 1867 and 1869) in charge of the United States Survey
of the coast thereof, including the peninsula of San Francisco; that the
traced chart or map, entitled 'i Map showing the line of ordinary high-
water along the eastern side of the peninsula of San Francisco from
Rincon Point to and including slais Creek as surveyed by the oast
Survey of the United States, 1852" hereto annexed, was prepared from
the published surveys of the Coast Survey of the United States and that
the line laid down on that map in blue pencil, from Rincon Pointaround
Mission Bay to and including Islais Creek and crossing Mission and Islais
Creeks, is a true delineation of the line of ordinary high water mark as it
existed when he first knew it in the year 1852.

And deponent further saith that, in determinining a boundary line
stated as the line of " ordinary high water mark " on the bay of San
Francisco, there can be no other course than to follow the stated line of
ordinary high tide on the shore of the bay, crossing the mnouths of all in-
ferior tidal streams or estuaries, many of which empty into San Francisco
Bay at different points, and not to follow the meanders of any such inferior
tidal streams or estuaries."

* * * * * *
AUG. F. RODGERS.

Subscribed and sworn to before me this 25th day of November, 1882.
[SEAL.] L. S. B. SAWYER,

Com'r and Clerk of U. S. Circuit Court
9th Judicial Cir't Dist. Cal.
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It thus appears that the survey of San Francisco Bay made by the
officers of the Coast Survey, included the line of high water mark, the
very line called for in this case as the eastern boundary of the city, and
that the line established in this survey crossed Mission Creek, thus
coinciding with the line indicated by Eddy's Red Line Map which Secre-
tary Schurz directed as the basis of the amended survey ordered by him.
The charts and records of this survey, made under the most thorough
and scientific methods, were on file in the office of the Coast Survey of
San Francisco, standing on the very tract of land the boundaries of
which it was Stratton's duty to define. It is by no means unusual for
United States authorities and state authorities, and for individuals
having property interests along our coast lines to appeal to the records
of the Coast Survey for data to identify and establish such original
landmarks and boundary lines along the coast, which the hands of men
in the course of settlement and industrial development have effaced.
Since this case came before me a controversy between the authorities
of the State of Delaware and those of the State of New Jersey respect-
ing the division line between Delaware river and Delaware bay has
been submitted to the officers of the Coast Survey and the line desig-
nated by these officers has been adopted by the authorities of these two
sovereign states.

In view of the high scientific character of this bureau, and of the fact
that it is charged by the government with this duty, Mr. Teller ad-
dressed an inquiry as to the rules governing that bureau in the survey
of public waters. The following is the answer of the Superintendent to
that inquiry:

U. S. COAST AND GEODETIC SURVEY OFFICE,
WIrashington, June 8, 1883.

Hlon. HENRY M. TELLER,
Secretary of the Interior, Washington, D. C.:

SIR: In further illustration of the statement made by this office under
date of June 5th, in answer to your letter dated May 31, 1883, concern-
ing the practice of this office in defining the inner boundaries or out-
lines of bays when the same are interrupted by the mouths of estu-
aries, rivers or creeks, I submit the following additional statement:

This office has long since had occasion to adopt definite rules in that
respect for the purpose of making estimates for projected work and giv-
ing account of work done.

The rule adopted is to draw the line between high water mark of the
nearest points of land on each side of the interruption, in continuation
of the general outline.

Thus, making use of familiar illustrations on the Atlantic coast, the
"general coast line" is measured from Point Judith to Montauk Point;
from Coney Island to Sandy Hook; from Cape May to Cape Henlopen;
from Cape Charles to Cape Henry. On the Pacific coast, from Point
Lobos to Point Bonita (San Francisco entrance), etc.

Descending to smaller features: in Long Island sound, the limits of
the sound are defined by measuring across the mouth of the Thames
river from high water at Eastern Point to Quinipeag Rocks; across the
mouth of the Connecticut river, from high water mark at Griswold'"
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Point (Lyme) to Lynde's Point (Saybrook); in Delaware bay, across
Mahon's river between the opposite points of marshes. By the same
rule we define the limits of Mission bay, near San Francisco, by draw-
!ng the line across Mission creek over the projecting poits of marsh on
each side.

It appears needless to multiply illustrations, and I trust that I have
succeeded in setting forth the rule and practice of this office.

Very resl)ectfully yours,
J. E. HILGARD,

Superintendent.

Mr. Teller adds the following just observations:
us From the foregoing it will be seen that although no suggestion was

made to him as to localities, the inquiry being in the most general
terms, the Superintendent has instanced this very case as illustrative
of the accepted rule. It can hardly be claimed, therefore, that a call
for San Francisco bay, being a larger description than Mission bay, will
.demand the inclusion of an estuary of the latter, which by the ordinary
rules of boundary has been excluded from other designation than that
of a mere creek flowing into the lesser bay, but actually considered as
forming no portion of such bay designated as a distinctive body of
water.

Again: Here the boundary is not the stream, but the bay; conse-
quently the 'ordinary high water mark ' must be the high water mark
of the shore as pertaining to the sea, and not the high water mark of
the bank as pertaining to a river or stream. So that, although Mission
creek is alleged to have been as well a tidal inflow as an outlet for the
inland waters, it nevertheless falls within banks instead of resting upon
shores, and must be considered an inland water for all purposes; being
far within the rule laid down in United States v. Grush, (5 Mason, 209,)
and clearly covered by the late case of United States v. Steam Vessels,
(No. 141, October term, 1882).

This last case cited by the Secretary is reported in 106 United States
IReports, at page 607, under the name of Porter v. United States. One
of the questions was, is James River an inland water, so that property
captured upon it s subject to the act of Congress of March 12, 1863.
The court says:

"' James River is an inland water in any sense which can be given to
the term Inland.' It lies within the body of counties in Virginia. For
miles below Richmond, and below the obstruction mentioned, a person
can see from one of its banks what is done on the other. Rivers across
which one can thus see are inland waters. It matters not that the tide
may ebb and flow for miles above their mouths; that fact does not
make them any part of the sea or bay into which they may flow, though
they may be arms of both."

Holding these views I am of the opinion that the re-survey by Von
Licht on which the patent was issued to the city of San Francisco was
properly ordered. It is said that even if the Land Office had properly
ordered a re-survey, sueb re-survey was not made as the law requires.
In other words, that the survey made by Von Licht, upon which the
patent was issued, was not filed and retained in the surveyor-gen-
eral's office and notice published so that parties interested therein
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might interpose objections thereto. In order that these objections may
be fairly weighed I give the section of the law on which it is based in
full:

"Be it enacted by the Senate and House of' Representatives of the
United States of' America, in Congress assembled, That whenever the
surveyor-general of California, shall in compliance with the thirteenth
section of an act entitled 'An act to ascertain and settle the private
land claims in the State of California,' approved March 3, eighteen hurr-
dred and fifty-one, have caused any private land claim to be surveyed
and a plat to be ma(le thereof, he shall give notice that the same has
been done by a publication, once a week for four consecutive weeks, in
two newspapers, one published in the city of San Francisco, aid one
published near the land surveyed; and shall retain i his office, for
public inspection the survey au(l plat until ninety days rom the (late
of the first publication i San Francisco shall have expired; and if no
objections are made to said survey, he shall approve the same, and
transmit a copy of the surve, and plat thereof to the Cominissiomer of
the General Land Office at Washington, for his examination. and ap-
proval; but if objections are made to said survey within the said ninety
days by 'any party claiming to have an interest in the tract embraced
by the survey, or in any part thereof, such objections shall be reduced
to writing, stating distinctly the interest of the objector, and signed
by him or his attorney, and filed with the surveyor-general, together
with such affidavits or other proofs as he may produce in support of the
objections. At the expiration of said ninety days the surveyor-general
shall transmit to the Commissioner of the General Land Office at Wash-
ington, a copy of the survey andl plat, and objections, and proofs filed
with him in support of the objections, and also of any proofs produced
by the claimant and filed with him in support of the survey, together
with his opinion thereon ; and if the survey andl plat are rapprove(l by
the said Commissioner he shall endorse thereon a certificate of his ap-
proval. If disapproved by him, or-if, in his opinion, the ends of justice
would be subserved thereby, he may require a further report from the
surveyor-general of California, touching the matters indicated by him,
or proofs to he taken thereon, or may direct a new survey and plat to
be ma(le. Whenever the objections are disposed of, or the survey and
plat are corrected, or a new survey and plat are made in conformity
with his directions, he shall indorse upon the survey and plat adopted
his certificate of approval. After the survey and plat have been, as
hereinbefore proile(l, approved by the Commissioner of the General
Land Office it shall be the duty of the said Comnissioner to cause a
patent to issue to the claimant as soon as practicable after such ap-
proval." (13 Stat., 332.)

The object of the publication of the notice when the original survey
is made is to call attention to it of all parties who may be interested,
not only the parties whose land is covered by the survey but parties
having adjoining property which may be affected by it. The careful
reading of this section shows that the proceedings therein set forth ap-
ply to the original survey. When the original survey is corrected, and
a new survey made in accordance with the correction ordered, the law
does not require the same proceedings to be gone through as with the
original survey. The language of the statute is too plain for cavil:
"whenever ... . a new survey and plat are made in conformity with
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his directions he shall endorse upon the survey and plat adopted, his cer-
tificate of approval." There is no publication of notice required. The
law is complied with when the new survey is made in conformity with the
directions.

This is in harmony with the practice and decisions of this Depart-
ment. In 1879 Mr. Schurz held that the law contemplates the publica-
tion of but one survey, and that any subsequent survey of the same
claim is not required to be published. In giving his directions to the
Cornmissioner on this subject he says:

"During the time limited to such publication all objections to the
survey will be presented. If upon the consideration of such objections
and the testimony filed in support of them a new survey is ordered,
either by your office or by this Department, the order (directing the
new survey should point out specifically in what resl)ect the first sur-
vey is incorrect, and iow the new survey should be made......
When a survey is ade i accordance with such directions and re-
turned to your office for approval, the only question to be considered
is whether the decision directing the srrey has been complied vwith. If
it has, then the survey should be approved; if it has not, then it should
be returne(l or correctioni, and when corrected, approved ..... . The
law contemplates that objections may be raised to the first survey made,
and hence gives an opportunity (luring the period of publication of
ninety (lays thereafter, to any person affected thereby, to appear and
object to the survey; but after the survey is corrected in accordance
with your decision, no further publication is provided for, but the law
directs that the plat of survey shall be approved by you and there-
upon a patent shall issue to the claimant as soon as practicable alter
such approval."

This was in full accord with a decision made by the Commissioner of
the General Land Office in 175, in the Rancho Corral de Tierra case.
Speaking of the act i question, Commissioner Burdett says:

"H Here, it will be observed, is no express or implied authority for the
publication of a resurvey of a private land claim in California, made after
contest, un(er a decision of this office or of the Honorable Secretary;
and there being no other provisions of law authorizing such a publica-
tion, it follows that none can legally he made by your office in such
cases; for your office is oe of limited jurisdiction, with only the powers
conferred by legislative enactment, which cainot legally be exceeded,
however disastrous the result.

In view of the law and for the reasons above set forth, you are hereby
directed not to publish, under the provisions of the act of July 1, 1864,
any resurvey of a private land chaim in California made under a decis-
ion of this office, or of the Honorable Secretary of the Interior, where
the ublicatiou of a prior survey of the same claim hs once been prop-
erly made under said act, and the survey thus published, rejected by
this office." (2 C. L. L., 1196).

There are other points in support of this application which I do not
deem it necessary to dwell upon farther than to say that, in my opinions
they do not furnish any ground for recalling the patent and issuing an-
other in its stead based upon an erroneous original survey.
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E It is to be observed that a patent of the United States upon a private
land claim in California is made Conclsive between the United States

and the claimant only, and does not affect the interests of third per-
sons. Such is the express language of the law. As was well observed

in the report of the judiciary cominittee of the House, above referred
to, if the applicants or parties claiming under them have rights supe-
rior to those of the city, they can assert them in the courts. If the
patent is void, as applicants contend, it will be so pronounced by the

courts.
In conclusion, I am of the opinion that there is no power in the De-

partment to recall the patent issued to the city of San Francisco; that
my order to that effect would be illegal and void; and that the matters
presented for my consideration in the past proceedings of the case, do
not justify any recommendation to the legal department of the govern-
ment to institute proceedings to recall or modify or in any manner to
interfere with said patent.

Application dismissed.

FINAL PROOF-PUBLICATION OF NOTICE.

.DAVID B. WELLMAN.

The requirement that publication of notice shall be marie in the paper nearest the

land described in the application, is in accordance with the manifest purpose of

the law, and must be observed in the submission of filial proof.

Acting Secretary 3fuldrow to Commissioner Sparcs, Felbruary 5 1887.

1 am in receipt of your letter of November 30, 1885, transmitting the

appeal of David B. Wellman from your office decision of August 4,

1885, demanding that he make new proof in the matter of his commu-

tation entry for the SE. 1 of Sec. 35, T. 150, R. 66, Devil's Lake district,

Dakota.
The ground upon which Wellman's proof was suspended and new

proof demanded, was that notice of proof was published in the "Devil's
Lake Inter-Ocean," more than forty miles from the tract. Upon being
called on to show cause wby his proof should not be suspended, Well-

man made affidavit, duly corroborated by two witnesses, as follows:

That at the time deponent filed notice of his intention to make final
proof in the Devil's Lake land office it was his desire that it be pub-
lished in the " New Rockford Transcript." a paper published nearest
the lan( ; but the register ordered its publication to be made in the
: Devil's Lake Inter-Ocean," against the wishes of this deponent ; and
deponent was informed and did believe that the designation of the
paper was a matter entirely in the discretion of the register.

This affidavit the register transmitted to your office without com-
ment; but when your office directed the local office "To advise Well-
nan that he will be allowed to make new proof within sixty days after
notice, at the expense of the register of the Deil's Lake land offce," the
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register hastened to explain that he had forwarded Wellman's affidavit
without having seen it, and added, "M Mr. Wellman's allegation is un-
qualifiedly false if understood to mean that he expressed any such de-
sire to the register. He never spoke to the register on the subject, nor
did the register to his knowledge ever see the man."

Wellman appeals from your said office decision, alleging that-
Even though the register should pay for pblication of new notice,this appellant would be obliged to encounter the expense of writing the

proof, and a trip to Devil's Lake land office, about forty miles distant,
of taking with him two of his neighbors as witnesses, of paying such
witnesses for their time expended in so doing, an(i their expenses, and
sundry other expenses necessarily incident to such trip.

The instructions, approved by the Department, and having the force
of law, which have repeatedly been issued, directing that the time and
place of giving homestead or pre-emption proof shall be printed in the
newspaper "'published nearest the land described in the application"
(see circular instructions of March 1, S4I, pp. 14 and 8, as modified by
circular instructions of July 31, 1884, 3 L. D., 52,) are in accordance
with and pursuance of the manifest purpose of the law, that such no-
tice shall be circulated in the community residing in the vicinity of the
tract, i order that adverse claimants or other parties desiring to as-
sert their own claims or object to the entryman's proof my be afforded
an opportunity to (lo so. In the resent case, notice given in a paper
forty miles away, in another county, with a lake and an Indian reser-
vation ling between, is practically equivalent to o notice at all to
persons in the icinity of the tract, who would naturally watch the col-
umns of their own county paper for notice of final proof. I therefore
affirm your decision in so far as it demands a new publication of notice
of final proof. In order to save the entryman unnecessary expense,
however, if on the day set for making such proof no protest or objection
is filed, the proof formerly submitted may be accepted as final proof-
provided that the claimant shall make affidavit, duly corroborated,
showing continued compliance with the law from the date of making
former proof

Your office decision is odified accordingly.

PIACTICE-A PPEAL; ACTING COMWISSIONER.

JOHN _M. WALKER ET AL.

A decision made by the Acting Commissioner of the General Land Office, must be
treated as if made by the Commissionerhimself, for the lawprovilesthat the As-
sistant Commissioner shall act as Commissioner in the absence of that officer.

The General Land Office has no jrisdiction over a case after appeal therein.
Acting Secretari, Muldrow to Commissioner Sparks, March 17, 1887.
On November 18, 1886, Attorneys A. G. Heylmun, Van H. Manning

and S. F. Marshall filed an application to have certified to this Depart-
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ment the proceedings in the cases of John M. Walker, C. I. Blair, D.
C. W. Brashears, A. W. Harrison, Moses oley, James R. Blades,
Thomas 0. George, W. D. Reynolds, E. S. Whittenberg, William Bo-
hannan, John Pendleton, Leland Betterton, Caleb Sill, John F. Parrish
and Edward Push, applicants for certification of additional homestead
rights.

It appears that by letter of August 12, 1886, you passed upon the
separate application of John Al. Walker, and held that in his case you
had "n o right to make the certification requested "; that on August 20,
1886, the Assistant Commissioner as Acting Commissioner took up the
remaining cases above mentioned-C. MI. Blair et afl.-and decided that
as said cases "are similar to the Walker case, they can not be certified
to for the reasons mentioned in said decision." On August 21, 1886, a
joint appeal in all of said cases was filed. On September 24th ensuing
you addressed the following letter to the attorneys representing said
claimants:

My attention has been called to office letter of 20th ultimo, refusing
to certify to additional homestead rights in the following cases, viz: C.
I. Blair, D. C. W. Brashears, A. W. Harrison, Mlloses Roley, James R.

Blades, Thomas 0. George, W. D. Reynolds,E. S. Whittenberg. William
Bohannarn, John Pendleton, Leland Betterton, Caleb Sill, John F. Par-
rish and Edward Rush. You are advised that I have not considered,
nor was it it my intention to hve acted upon any of the above until
after decision by the Hlon. Secretary of the Interior in the case of John
AI. Walker, decided by me August 12, 1886. The letier of the 20th ul-
timo was terefore inadvertently signe(l. It also embraced a number
of cases which should have been acted upon separately. For those
reasons the action taken by said letter of August 20, 1886, is hereby
reeonsidered and revoked. Your appeal of 21st ultimo is returned for
amendment accordingly. The usual time for this purpose will be al-
lowea.

Respectfully,
WI. A. J. SPARKS,

Conaunissioner.

From the tenor of this letter, I gather that it was the intention of
the Commissioner to withhold decision in the cases of C. Al. Blair et al.,
until the Walker case had been decided by this Departwent, but that
in his absence the Acting Commissioner took up said cases and decided
them in accordance with the principles laid down in the Walker case.
It appears that the decision of the Acting Commissioner was properly
and carefully considered by him. The decision itself bearsevidence that
the cases involved were carefully examined, for it states that they are
similar to the Walker case, and governed by it. Respecting this simi-
larity to the Walker case, his opinion and yours seem to be the same,
inasmuch as you held them subject t6 the determination of the latter
case. The decision made by the Acting Commissioner must be treated
as if made by the Cominisioner himself. For the law provides that
the Assistant Commissioner " shall act as Commissioner in the absence
of that officer," (23 Stat., 136). Had it been claimed that the Acting
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Commissioner signed the decision b mistake and uintenionally, a
different question would be presented.

The facts were set forth in my letter of January 20th last, and it
was therein held that " no such state of facts is presented as to take
the case out of the ordinary rule that an appeal removes a case from
the jurisdiction of the lower tribunal," and you were directed to trans-
mit the papers in said cases to this Department. Afterwards, on the
22d of said inonth, said letter, on verbal request of the Commnissioner,
was recalled for further consideration.

Upon re-examination of the case, I find no reason for disturbing the
former order. The case turns altogether on the question, whether your
office can disturb its own decision after appeal therefrom is filed. This
question was first presented to the Department i the case of .McGov-
ern v. Bartels (3 C. L. O., 7 0), wherein your office, after having rendered
its decision, on the ex-parte statement of Bartels made ater appeal, re-
opened the case and reversed its own decision. The matter was pre-
sented to this Department by counsel for McGovern and it was held
that the point was well taken, '- for after appeal the case was beyond
your jurisdiction."

In the case of King v. Leitensdorfer (3 L. D., 110), an inspection of
the record of the facts upon which that case was decided shows that
the rule adopted in the Mc;Govern-Bartels case was not only not de-
parted from, bt adhered to. Your office, on June 9 7, 183, had ren-
dered a decision adverse to King, and she had filed appeal therefrom.
A motion to dismiss the appeal was filed by Leitensdorfer, on the
grounds:

1st. That the decision of June 27 was merely interlocutory and
2d. That the appeal was not filed in time.
Your office dismissed the motion, and the ease came up on appeal.

The Acting Secretary on September 15, 1884, held:
I concur with you that your decision of June 27, 1883, was a final

determination of the matter as presented by the application of Mrs.
King, and that an appeal therefrom by her to this Department was
properly taken. The motion to dismiss, however. should have been
made to this Department ad not to your office. The appeal was filed
in time, reckoning from the (late of notice to the attorneys residing in
Colorado, ad] when said ape:l was accepted by you, your jurisdiction
over the matter ended: (McGovern v. Bartels, 3 C. L. O., 70).

The reference to the McGovern-Bartels case, without other comment,
shows that the rule therein laid down was enforced, and not changed.
The expression, i; when said appeal was accepted by you, your juris-
diction over the matter ceased," refers merely to the jurisdiction of
your office over the appeal (not the case,) under the then existing
rule of practice. For rule 82, of rules of practice approved December
28, 18S2, then provided:

' When the Commissioner considers an appeal defective, he will notify
the party of the defect, and if not amended within fifteen days from
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the date of the service of such notice, the appeal will be dismissed and
the case closed.

That rule was amended in the new rules of practice, approved August
13, 1885, so as to read as follows:

When the Commissioner considers an appeal defective, he will notifv
the party of the defect, and if not amended within fifteen days from
the (late of the service of such notice, the appeal may be dismissed by
the Secretary of te Enterior, and the case closed.

The power of the Commissioner to dismiss an appeal for "defect"

was thus taken away. But even under the old rule 82 hat officer had
no right to review and revoke his decision on the case after appeal, but

simply to dismiss the appeal, on failure of appellant to amend.
At the date of the MoGovern-Bartels decision, July 19, 1876, no rule

touching this question existed. At the date of the decision in the case
at bar, the new rule was in force, and the power to dismiss an appeal
for "defect" was lodged il the Secretary.

In this discussion, cases in which the Commissioner " shall decide

that a party has no right of appeal" are not contemplated, for they are
specially provided for in rules S3, 84 and 85.

It is not urged in this case that the appeal should have been rejected
for "defect," or that it was not filed in time, that the parties have no
standing as appellants, or that the case is not appealable. Had any of
these propositions been urged as a basis for rejecting the appeal, a very
different case would be presented for the Secretary.

But I find in the case of Ward v. Dixon et al., decided by you Decem-

ber 18, 1886, and now on appeal before this Department, that you have
followed the rule laid down in McGovern v. Bartels. In the Ward-
Dixon case one Gray filed a motion for review of the said decision of

your office, and you denied the same, on the ground that your jurisdic-
tion over the case had ceased upon the filing of an appeal by Ward.

In this case you characterized the application for transmission of the
record to the Secretary as an appeal in the following language: " Your
appeal of 21st ultimno is returned for amendment accordingly."

Finally, I can see no good reason for departing from the rule that an

appeal places a case beyond your jurisdiction. It has been followed for
many years in the practice of this Department, and is in my opinion ill

conformity with the practice of courts. am therefore of opinion that

the action of your office in revoking said decision of August 20 was
without authority of law. To hold otherwise would give the Commis-

sioner unchecked power to make adverse decisions affecting the rights
of parties, and then by revocation deprive them of the right of appeal.
It would also go far to obstruct the Secretary in the exercise of his
supervisory authority.

You will accordingly transmit to this Department all the papers in
said cases, in order that such action may be had as may seem right and
proper in the premises.
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AITTORNVEYS BEFORE THE LOCAL OFFICES.

CIRCULAR.

Conanissioner Sparks to registers and receivers, March 19, 1887.

From and after the 15th (lay of April, 1887, you will not recognize
any attorney or agent for claimants or other parties to any proceed-
ings before you until he has complied with the following regulations:

1. An attorney-at-law who desires to represent claimants or contest-
ants before your office shall file a certificate, under the seal of a United
States, State,or territorial court for the judicial district in which he re-
sides or the local land office is situated, that he is an attorney in good
standing.

2. Any person (ot an attorney-at-law) who desires to appear as an
agent for claimants or contestants before your office must file a certifi-
cate from ajudge of a United States court or of a State or territorial
court having common law jurisdiction, except probate courts, in the
county wherein he resides or the local office is situated, duly authen-
ticated under the seal of the court, that such person is of good moral
character and in good repute, possessed of the necessary qualifications
to enable him to render clients valuable service, and otherwise compe-
tent to a vise and assist them in the presenktatiou of their claims or
contests.

3. The oath of allegiance required by 'Section 3178 of the United
States Revised Statutes must also be filed by applicants. Win case of a
firm, the names of the individuals composing the firm must be given,
and a certificate and oath as to each member of the firm will be re-
quired.

4. An applicant to practice under the above regulations must ad(lress
a letter to the register and receiver, inclosing the certificate and oath
above required, in which letter his full Dame and post-office address
must be given. He must state whether or not he has ever been recog-
nized as an attorney or agent before this Department, or any bureau
thereof, or any of the local land offices, and if so, whether he has ever
been suspended or (lisbarred from practice. He must also state whether
he holds any office under the government of the United States.

After an application to practice has been filed in due form, the regis-
ter and receiver will recognize the applicant as an attorney or agent,
as the case may be, unless they have good reason to believe that the
person making the application is unfit to practice before their offices,
or unless otherwise instructed by the Commissioner or Secretary.

Registers and receivers must keep a record of the names and resi-
dences of all attorneys and agents recognized as entitled to represent
clients in their several offices.

Every attorney must, either at the time of entering his appearance
for a claimant or contestant or within thirty dys thereafter, file the
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written authority for such appearance, signed by said claimant or con-

testant, and setting forth his or her present residence, occupation, and
post-office address. Upon a failure to file such written authority
within the time limited, it shall be the duty of the register and receiver
to no longer recognize him as attorney in the case.

An attorney in fact will be required to file a power of attorney of his

principal, duly executed, specifying the power granted and statingthe
party's present residence, occupation, and post-office address.

When the appearance is for a person other than a claimant or con-
testant of record the attorney or agent will be required to state the
name of the person for whom he appears, his post-office address, the
character and extent of his interest in the matter involved, and when
and from what source it was acquired. Authorizations and powers
signed or executed in blank will not be recognized.

If any attorney or agent shall knowingly commit any of the following
acts, viz: Represent fictitious or fraudulent entrymen; prosecute collu-
sive contests; speculate in relinquishments of entries; assist in procuir-
ing illegal or fraudulent entries or tilings; represent himself as the at-
torney or agent of entrymen when he is only attorney or agent for a
transferee or mortgagee; conceal the name or interest of his client; give

pernicious advice to parties seekiug to obtain title to public lands; at-
tempt to prevent a qualified person from settling upon, eitering, or fil-
ing for a tract of public land properly subject to such entry or filing, or
be otherwise guilty of dishonest or unprofessional conduct; or who, in
connection with business pending in local land offices or in this Depart-
ment, shall knowingly employ as sub-agent, clerk, or correspondent a
person who has been guilty of any one of the se acts, or who has been

prohibited from practicing before the register and receiver or this De-
partment, it will be sufficient reason for his disbarment from practice,
and you are authorized to refuse to further recognize any person as
agent or attorney who shall be known to you or be proven before you

to be guilty of improper and unprofessional conduct as above stated.
An attorney or agent who has been admitted to practice in any par-

ticular land district may be enrolled and authorized to practice in any
other district upon filing with the register and receiver of such district
a certificate of the register or receiver before whom he was admitted

to practice that he is an attorney or agent in good standing.
Any unprofessional conduct on the part of an attorney or agent

should be reported to the Commissioner at once, together with your ac-
tion in the premises.

Appeals from the action of the register and receiver in refusing to
admit to practice or in refusing to further recognize an agent or attorney
,will lie to the Commissioner and Secretary, asin other appealable eases

Approved:
L. Q. C. LAMAR,

Secretary.
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MINING CLAIM-NOTICE BY PUBLICATION AND POSTING.

GREAT WESTERN LODE CLAIM.

When notice is required to be given by different forms and modes to cover the same
period, notice by either of the different modes will not rn against an adverse
claimant until given by each mode and'form required.

Though proper publication may not be secured within less than sixty-three days, the
posting in the local office is sufficient if it covers sixty days of that period.

If notice is posted in the local office the first day of publication, an adverse claim
should be filed within sixty days from that date, but if such notice is not posted
until three days thereafter, an adverse claim may be filed on the last day of pub-
lication.

Acting Secretary 3ifuldrow to Commissioner Sparks, lfarch 21, 1887.

I am in receipt of your letter of February 26, 1887, transmitting the
record in the case of the Bodie, California, mineral entry No. 177, made
December 1, 1883, by Henry Williams, for the Great Western lode claim.
This entry is submitted for my consideration and action under sections
2450 and 2457 of the Revised Statutes, as amended by act of February
27, 1877. I am of the opinion that the entryman has complied with the
law as to publication and posting of notice, and that this case Peed not
be sent to the Board of Equitable Adjudication.

The posting of notice on the claim was made August 9, the publica-
tion of notice first appeared August 14, and the posting in the local of-
fice was made August 16. It appears, however, that the three forms of
notice continued to ran from August 16 to October 16, a period of six-
ty-one days from the date of posting in the local office. You declined
to approve this entry for patent, owing to this irregularity, holding that
the posting in the local office did not cover the entire period of publi-
cation, upon the theory that if the publication is for a greater period
than sixty days, the posting in the local office must cover the entire pe-
riod of publication, although an identical period of sixty days may have
been covered by the publication and the posting of notice in the local
office.

When notice is required to be given by different forms and modes to
cover the same continuous period of time, notice by either of the dif-
ferent modes will not run against an adverse claimant until notice has
been given by each and every mode and form required. Hence, as in
this case, an adverse claimant does not take notice by publication un-
til notice is posted in the local office as required by law, although the
publication may have commenced prior to the filing of notice in the
local office. The sixty days within which adverse claims may be filed
will be computed from the time when notice has been given by all the
modes required.

In the case of Miner v. Marriott (2 L. D., 709), the Department held
that while notice by publication-when it is given in a weekly paper-
must from the necessity of the case cover a period of sixty-three days,
yet an adverse claim must be filed within sixty days, and can not be
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filed on the last day of publication, if that day exceeds the period of
sixty days. But, as the law only requires that notice by publication
and posting shall be for a period of sixty days-if from the necessity
of the case the publication will be required to run for a period of sixty-
three days-it does not follow that notice must be posted in the local
office for that entire period, but only for sixty days of that period.

If the notice is posted in the local office the first day of publication, an
adverse claim should be filed within sixty days from that date, but if
the notice is not posted in the local office until three ays thereafter,
an adverse claim may be filed on the last day of publication

This view is not in conflict with the rule laid down in Miner v. Mar.
riott, and is a compliance with the provisions of the statute and the
rules and regulations thereunder.

RA1ILOAD GRAVT; TIMBER TRESPASS.

CHICAGO, ST. PAUL, M. & 0. RY. CO.
It appearing that the title to the lands in question will pass under the selections

made thereof, action against the company for trespass thereon is not advised.

Secretary Lamar to Commissioner Sparks, 11arch 22, 1887.

By letters of March 1), 22, 29, and September 10, 1886, you trans-
imitted a number of documents, relating to alleged timber trespasses by
the Chicago, St. Paul, Minneapolis and Omaha Railway Company, and
their agents, sub-contractors and vendees, upon certain lands in Wis-
consin.

You state that said lands are claimed by the company "as falling
within their indemnity limits, and are shown by the tract-books *

4 * - to be mostly covered by selections made by said railroad
company and the Farm Mortgage Company, as well as by the State;"
and further you say that " none ofthese selections have been approved17
Thereupon, you recommend that the "Attorney General be requested
to cause the said companies, their officers and agents, to be restrained
from cutting or disposing of timber upon any lands selected or claimed
as indemnity lands, or being within withdrawn indemnity limits, the
legal title to which has not been conveyed to them by the United States;
that civil suits be instituted against the companies to recover the value
of the timber cut, and that their officers, agents and sub-contractors,
etc., be proceeded against criminally.

On April 22, 1886, you were requested to furnish a list of the selec-
tions made by the companies and "the reasons, if any exist, why said
selections have not been acted upon. and rejected or approved."

On June 3, 1886, you transmitted list of selections, as requested, and
stated that the-

Selections by the North Wisconsin Railroad Company, and by its
successor, the Chicago, St. Paul, Minneapolis and Omaha Railway
Company, have not been approved, because of the failure of said com-
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pany to construct its line within the time required by the granting acts,
and of pending legislation looking to a forfeiture of the grant, and have
not been rejected, because of the decision of the supreme court of the
United States in Schulenberg v. Harriman (21 Wall., 44), wherein it was
held that the lands granted to the State for said company have not
reverted to the United States, although the road was not constructed
within the period prescribed, no actiou having been taken either by leg-
islation orjudicial proceedings to enforce a forfeiture of the grant.

The selections made for the benefit of the Farm Mortgage Company
were rejected by you, and your action in that respect was reversed by
departmental decision of August 20, 1886 (5 L. D., 80); and the selec-
tions made for that company having since been approved by me, all
questions relating to the lands embraced therein must be eliminated
from the matter now under consideration.

Briefly told, the history of the grant under which the Chicago, St.
Paul, Minneapolis and Omaha Railway Company claims the lands
alleged to have been trespassed upon is as follows:

On June 3, 1Si6 (11 Stat., 10), to aid in the construction of a railroad
from Madison or Columbus via Portage to the St. Croix river, thence
to the west end of Lake Superior and Bayfield, in Wisconsin, Congress
granted to said State six alternate odd numbered sections of public
land along each side of the line of said road, with right to select in-
demnity for lost lands within fifteen miles from the line of the road.
Only a portion of the road south of the St. Croix river having been
built under this grant, on May 5, 1864 (13 Stat., 66), Congress passed
another act, whereby the continuity of road, as established in the first
grant, was broken, and by the first section of the new act was granted
to the State of Wisconsin, for the purpose of aiding in the construction
of a road from the St. Croix river northward to the west end of Lake
Superior and to Bayfield, ten odd numbered sections per mile on each
side of the line of said road, and the indemnity limits were increased
to twenty miles within which selections were to be made as in the act
of 1856. The Chicago, St. Paul, Minneapolis and Omaha Railway Com-
pany is successor of the company upon which was conferred by the
State the grant contained in the first section of the act of 1864. Only
some forty miles of said road was built within the time limited by the
State act, but the whole line was completed prior to and has been con-
stantly engaged in traffic and transportation since 1883.

In the departmental decision in the case of the Wisconsin Railroad
Farm Mortgage Company (5 L. D., 93), in passing upon the same grant
now under considerition, it was said:

Inasmuch then as after the lapse of twelve years from the rendition
of that decision (Schulenberg v. Harriman, supra), no forfeiture has
been enforced by or under authority of Congress, the title of the State
is unimpaired 'to the lands described in the grant, and to idemnity
within the limits withdrawn to mnake good the deficiency in place. These
rights thus conferred upon the State of Wisconsin and thus enforced
1V the decision of the supreme court constitute the measure of your
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duty and mine with respect to these lands. What the statute confers,
the statute means to be enjoyed. What the statute directs, it means
to have done. Not to do it, or even delay unnecessarily the doing of
it, is to violate the statute and involves a grave dereliction of duty.

The views thus expressed are strictly applicable to the matter now
under consideration; and farther reflection shows no cause for ehang-
ing or modifying them in the least.

I therefore declineto concur in your recommendations to the Attorney
General, but, on the contrary, I have to direct that you cause said rail-
road grant to be forthwith adjusted, and-transmit for my approval, in
the customary form, proper lists of lands subject to selection and
selected by said company, within the indemnity limits of said grant.

MINING CLAIM--POSTING; BOARD OF EQUITABLE ADJIICATION.

NEW YORE LODE & MILL-SITE CLAIM.

An entry, made on application covering a lode claim and contiguous mill-site, where
the proof shows fll compliance with the law, except in posting on the mill-site
portion of the claim, may be confirmed by the Board of Equitable Adjudication,
in the absence of an adverse claim, and where the informa]ity was the result of
an honest mistake.

The ruling in John W. Bailey et al. modified.

Acting Secretary .Afuldrow to Gommissioner Sparks, March 23, 1887.

November 4, 1878, Hiram B. Everest made mineral entry No. 1091,
embracing the New York Lode and Mill-Site Claim, situated in Grand
Island mining district, Central City, Colorado. The tract embraced in
the lode and mill-site portions of the claim respectively lie contiguous,
and together contain about 7.09 acres. The proofs submitted when the
entry was allowed by the local office show that the law had been com
plied with in all particulars, except that the plat and notice of applica-
tion for patent had not been posted upon the ill-site portion of the
claim as required by Section 2337 of the United States Revised Statutes,
but only upon the lode portion thereof. Accordingly, after having made
several ineffectual calls for said absent proof, your office, on March 3,
1885, issued patent for the lode portion of the claim, and by letter 'N ,"
dated October 2, 1885, held said entry for cancellation as to the mill-
site portion thereof. From this decision an appeal has been filed. and
the case is here for consideration.

It appears from the record that the failure to furnish the necessary
proof in this case arose from no intention on the part of claimant to
evade the law, but was an honest mistake for which the United States
deputy surveyor and the local office were to a certain extent responsi-
ble; thatclaimant nowowns two lode claims contiguous to this mill-site,
and has expended considerable sums of mon-y on each and can not suc-
cessfully work them without this mill-site; that the lands embraced in
said mill-site are of no practical value to any one except the owner of

2278 DEC-33
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said lodes; and that no ad verse claim has ever been set up, and cl aim-
ant has held sole and undisputed posse ssion of said mill-site since his
entry in 1878. He therefore asks that your sa id office decision be re-
versed and that patent issue for said mill-site.

In support of said appeal is cited the case o f John W. Bailey et al.,
and Grand View Mining and Smelting Company (3 L. D., 386), in

which the facts and circumstances were similar to those in this case.
If said case is to be followed as a preced ent, it would seem to rule

this one and thus sustain the appeal. But I am of opinion that the
conclusion in said case is not in harmony with section 2337 of the United

States Revised Statutes. Said section requires that a copy of the plat
and notice of application for patent must be conspicuously posted upon
the mill-site as well as upon the vein or lode claim for the statutory
period of sixty days. See also paragraph 73, U. S. Mining Laws and

Regulations thereunder, October 31, 1881.
I think, however, that this is a case coming under section 2457 U. S.

Revised Statutes. The law has been substantially complied with, the
informality appears to have arisen from an honest mistake, and there
is no adverse claim.

Entertaining these views, I reverse your said office decision, and re-
turn herewith the papers in the case, with dir ections that in case appel-
lant by his counsel file within sixty days written application for sub-
mission of this case to the Board of Equitable Adjudication, the same
be duly certified for the action of that tribunal.

The ruling in the case of Bailey et al. (supra) is modified in accordance

with the views above expressed.

S1WAMP LANDS-ADJUSTMENT OF GRANT.

STATE OF LOUIsIANA.

Field notes of survey made after the passage of the swamp grants are presumed to
designate properly the character of the lands described with reference to said
grants. No such presumption attends the field notes of survey made before the

passage of said acts.
On agreement to make the field notes of survey the basis of adjustment the State will

only take such lauds as are clearly shown by the notes to be of the character
granted.

When the field notes of survey have been made since the passage of the act of 1849,
and with reference thereto, they will be held to entitle the State prima face to

the lands returned as swamp and overflowed, without the additional words,
" made unfit thereby for cultivation "; but where made before the passage of that
act all the descriptive words in the grant, or words clearly of a like import, must
appear; and where they do not so appear, the State must show by other satis-
factory evidence- that the lands claimed are of the class comtemplated by the
grant.

Secretary Lamar to Commissioner Sparks, March 25, 1887.

On November 21, 1885, (4 L. D., 524), your office refused the applica-

tion of the State of Louisiana to have all lands listed to said State that
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are described by the field notes as "low prairie, not arable," " not fit
for cultivation," " bottom lands," "low ground," or " low wet lands,"
for the reason that the lands so described were not necessarily " swamp
and overflowed lands made unfit thereby for cultivation."

Said decision of your office also states that, " The State made field
selections at an early date of the swamp lands claimed under its grant.
Recently, upon representation that there were still remaining unse-
lected lands that were of the character granted, the application of the
State to have the adjustment, of the grant proceeded with and com-
pleted by an examination of the field notes of township surveys was
acceded to," and that your office adopted the rule in making such ad-
justment that " where the field notes show the lands to be 'swamp and
overflowed,' such tracts are to be listed to the State." From said de-
cision an appeal was taken, and this Department on May 12, 1886, af-
firmed your office decision. Upon the application of the State's attor-
ney, said departmental decision was recalled on July 9, 1886, to enable
him to file argument in the cause.
-The whole record has received careful consideration. In the

appeal filed by the State, it is alleged that your office erred in stating
that " the State made swamp land selections at an early day in Louisi-
ana," that " recently, upon representations that there were still remain-
ing unselected lands, the State applied to have the field notes made the
basis for adjustment," and your office acceded to the request; that
lauds described as " low wet, bottom." etc., are not conclusively shown
to be swamp or overflowed lands within the meaning of the swamp
grant; and that the State and. government must be bound by the field
notes in adjusting said grant.

By the first section of the act of Congress approved March 2, 1849
(9 Stat., 352), there was granted to said State "the whole of those
swamp and overflowed lands, which may be or are found unfit for cul-
tivation." The second section of said act provides that as soon as the
Secretary of the Treasury shall be advised by the governor of said
State that the State has made the necessary preparation to defray
the expenses thereof, he shall cause a personal examination to be made
under the direction of the surveyor-general thereof, by experienced and
faithful deputies of all the swamp lands therein which are subject to
overflow and unfit for cultivation, and a list of the same to be made out,
and certified by the deputies and srveyor-general to the Secretary of
the Treasury, who shall approve the same, so far as they are not claimed
or held by individuals; and on that approval, the fee simple to said
lands shall vest in the said State of Louisiana. Section three provides
how the selection shall be made when only part of a subdivision is
swamp land, and also exempts from the provisions of said act all lands
fronting on rivers, creeks, bayous, water-courses, which have been sur-
veyed into lots or tracts, under the acts of March 3, 1811 (2 Stat., 662)
and May 24, 1824 (4 Stat., 34), and it further provides " that the
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United States shall in no manner be held liable for any expense

incurred in selecting these lands and making out the lists thereof, or

for making any surveys that may be required to carry out the provisions
of this act."

It appears that your office, on April 18, 1850 (Vol. 1, p. 46, General

Land Office Record), with the approval of the Secretary of the Interior,

issued to the surveyor-general of said State general instructions for his

guidance in the execution of sa id act. Among other things, he was ad-

vised that "the true intent of the act requires that the selection of

those lands should be made upon the most economical system possible.

Hence, where the State is willing that that course should be adopted

and the field notes designates the limits of swamp and overflow, those

field notes may govern in determining the land to which the State

is entitled under the law, but where lands have been represented
by the field notes as overflowed or swamp lands, but which are now

believed not to be of that character, they should be now examined in

reference to those points before deciding whether or not they shall en.

ure to the State under the act; " that the Secretary being authorized
by said act to cause said examination to be made at the expense of the

State, is willing that the governorshouldselect the agents for that serv-

ice, subject to the approval of the surveyor-general; and that, if the

governor selects the persons to make the examinations and lists re-

quired by said act, the lists of lands falling to the State made by said

agents must be certified by them to the surveyor-general, who, if satis-

fied of their correctness, will transmit the same to vour office. Under

said instructions, lists embracing many millions of acres were trans-
mitted to your office, and these lists were absolutely confirmed to the

State by act of Congress approved March 3, 1857 (11 Stat., 251, R. S.,

Sec. 2484), "'so far as the same remained vacant and unappropriated
and not interfered with by an actual settlement under any law of the
United States." Miartia v. Marks (97 U. S.. 345).

The act of Congress approved, September 28, 1850 (9 Stat., 519),-

granted to the State of Arkansas, and each of the other States of the

Union, all of the "swamp an(l overflowed lands made unfit thereby for

cultivation," which remained unsold at the date of the passage of the

act. The second section of said last- named act provides that the Sec-

retary of the Interior, as soon as practicable after the passage of said

act, shall make out a list and plats of the lands granted, and when re-

quested by the governor cause a patent to he issued for the lands so

listed.
On November 21, 1850 (1st Lester, 543), instructions were issued to

the proper land officers for the purpose of carrying into execution the

provisions of the last named act, and they provided that if the authori-

ties of the State were willing to adopt the field notes of survey as the

basis for the list af lands granted, then they should be so regarded, by
said officers.
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As early as December 23, 1851 ( Lester, 549), this Department held
that both of said acts were present grants, taking effect from the date
of their passage, and that the act of 1849 applies to the State of Louisi-
ana alone, providing a particular method of selection, while the act of
1850 applies to Arkansas and the other States, and made it the duty
of the Secretary of the Interior to make out lists and plats of the
granted lands at the expense of the United States.

On January 14, 1856, my predecessor, Secretary Mc~lelland, held that
the act of 1849 is not merged in ,the act of 1850, but that " each is to be
executed according to its s pecial tenor and provisions, the latter being
merely cumulative and embracing land which was excepted from the
former." (1 Lester, 554.) o 4 (. d. ce. J- Am 5 

It has been uniformly held by this Depaitment and by the courts d 4
that said acts granted to th e States referred to therein all of the land egg
of the particular character des cribed, to which the United States had
title and not reserved at the date of said acts. 1 Lester, Nos. 578-595;
2 L.D., 652; 3L. D., 174; 4 L. D., 415; 9 Opin., 254; Railroad Corn-
pany v. Fremont County, 9 Wall., 89; French v. Fyan, 3 Otto, 169.

In the case of the swamp land claim of the State of Oregon (7 C. L. O.,
53), my predecessor, Secretary Schurz, on June 4,1880, rendered a well
considered decision construing the act of 1850, and re-affirming the
former decisions declaring that said act was a present grant, vesting
an immediate interest in the State; that the Secretary of the Interior
is charged with the duty of making out the list and plats of the lands
granted and he may adopt such method and employ the means for the
performance of that duty that seems best in his udgment for the in-
terests of the State and the government; that the State's selection has
no binding effect upon the government, and the Secretary is not bound
to list every tract claimed by the State. It was also held in said decis
ionthatwhile the States havebeenpermitted to electthat they will adopt
the field notes as the basis of their claim, there is no statutory require-
ment compelling them to do so, and if the Secretary fails to perform
the plain duty required by said act, the title of the State is not affected
thereby, citing Railroad Company v. Smith (9 Wall., 95).

It is quite clear that the field notes abo ve indicated do not describe
the land as of the character granted by said acts and if, as counsel
alleges in his appeal, your office decision. was erroneous in stating that
the State applied to have the field notes ma de the basis for adjustment,
and such request was acceded to, then the State would not be bound
to accept the field notes as the basis of adjustment. Counsel for the
State, however, in his letter addressed to your office, upon which said
decision was rendered, asks that your office rule that where the field
notes describe the character of the land as above, they are swamp or
overflowed within the meaning of the grant; that the claim of the
State to the lands in question shall be allowed on the basis of the field
notes, and in case of a refusal of that request that a field examination
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be resorted to, to determine " whether the lands described as above
were swamp or overflowed within the meaning of the grant at its date."

In the argument of counsel filed in this Department it is stated that
"Nearly all the lands in said State were surveyed prior to March 2,
1849, and in perfecting a plan by which swamp selections could be
made tinder the provisions of the said act the field notes made by the
United States deputy surveyors were agreed upon as the basis as being
a substantial compliance with the law, and have ever. since been so
recognized, and until very recently held as conclusive as to the char-
acter of the land." This statement does not appear to be in harmony
with the rules issued under said act of 1849 (supra), which expressly
provided that " where lands have been represented by the field notes
as overflowed or swamp lands, but which are now believed not to be of
that character, they should be now examined in reference to those
points before deciding whether or not they shall enure to the State
under the act." And in your office regulations, dated April 18, 1882,
(Public Domain,699), it is stated that " In Louis iana the selections under
the grant of March 2, 1849, forming the bulk of the selections in said
State, are made in accordance with the terms of said act by deputy
surveyors under the direction of the United States surveyor-general,
at the expense of the State. Lands claimed under the act of Sep-
tember 28, 1850, are selected by agents of the State, and proof of the
character of the land is furnished." V, 4 p 1 I.' s

If it be true that there has been no agreement between the State of
Louisiana and the United States to adjust said grants upon the basis of
the field notes, then, unquestionably, thy State has a right to submit
proof tending to show that the land claimed is of the character granted;
but if the agreement has been made to make the field notes the basis
of the adjustment,,then those notes must clearly show that the land is
of the character granted to the State under said acts (1 Lester, 553-
603).

It is to be observed that most of the surveys of Louisiana were made
prior to the passage of said act of 1819, and while the deputy surveyors
were required to describe in their field no tes the character of the land,
the kind of timber, and all the swamps therein, yet they were not re-
quired to make the surveys with special reference to the swamp land ats.
The instructions to the surveyors-general of public lands, published
February 22, 1855, being a revision of the manual prepared in 1851,
and referring to said act of 1850, advised the deputy surveyors that,
' in order clearly to define the quantity and locality of such lands, the

field notes of surveys, in addition to the other objects of topography,
required to be noted, are to indicate the points at which you enter all
lands which are evidently subject to such grant and to show the dis-
tinctive character of the land so noted, whether it is a swamp or marsh,
or otherwise subject to inundation to an extent that without artificial
means would render it ' unfit for cultivation.' The depth of inundation
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is to be stated as determined from indications on the trees where tim-
ber exists; and its frequency is to be set forth as accurately as may be,
either from your own knowledge of the general character of the stream
which overflows, or from reliable information to be obtained from
others."

The general rule is that public officers are presumed to do their duty
as the law requires. (Lawson on Presumptive Evidence, p. 53, and

numerous cases cited therein.) The field notes of survey, made subse-
quently to the passage of said acts, must be presumed, in the absence
of evidence to the contrary, to properly designate the character of the
lands described with reference to said grants. But no such presumption
attaches to the field notes of survey made prior to the passage of said
acts. This presumption is not absolutely conclusive. The correctness
of the surveys may be impeached for fraud or mistake, even when there

has been an election by the State to accept the field notes of survey as
the basis of the adjustment. This was expressly ruled by this Depart-
ment in the case of Lachance v. The State of Minnesota (4 L. D., 479).
If the correctness of the field notes and surveys made subsequent to the
passage of said acts is denied, the burden of proof is Upon the party
making such denial, and on the contrary, the burden of proof is upon
the State to show that the lands embraced in surveys made prior to
said acts were of the character granted at the date of said acts.

In the case of the State of Oregon (5 L. D., 31), it was held that the
scheme of adjustment lies within the discretion of the Secretary of the
Interior, and he may vary the same, if he deems best, where the status
of the land remains undeterinine(l, and that "it is immaterial what
means are employed, the essential object being the ascertainment of
the character of the land.'

I am not unmindful of the fact that the interests of the government
and of the State require that its claim shall be speedily adjusted.
Nearly forty years have passed since the passage of the first named act,
and under said grant many millions of acres were selected by the States,
including a large amount of land that was not of the character granted.
While it is doubtless true, as stated by counsel in his letter to your
office, " that many lands which have been patented as I swamp I that
are not so in fact, were included in the list confirmed by Congress to
the States by the act indicated " (1857), yet, if it be shown satisfactorily
that any tracts have not been listed, which are of the character granted,
it is clearly the duty of the Secretary of the Interior to cause such
tracts to be listed and the lists approved without delay. But in ascer-
taining whether lands claimed by the States pass under the grant, if
there is doubt, the decision must be against the grantee. United States
v. Gratiot (14 Peters, 526); Irvine v. Marshall (20 Howard, 558); The
Dubuque & Pacific R. R. Co. v. Litchfield (23 Howard, 66).

Since there appears to be a misunderstanding between the counsel
for the State and your office relative to his request and your action
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thereon, and the record failing to show ,ay written agreement on the
part of the State to accept the field notes as the basis of adjustment,
I have to direct that you will advise said counsel that the State can

,elect whether the field notes of survey shall be made the basis of the
final adjustment of said grants, and in case such election is made you
will proceed to list any tracts that appear by the field notes to be clearly
of the character granted, unless there is reason to. believe that the
field notes and survey are false and fraudulent. Where the field
notes of survey have been made since the passage of the act of
1849 and with reference thereto, they will be held to entitle the State
prina facie to the lands returned as swamp and overflowed, without
the additional words " made unfit thereby for cultivation; " but where
made before the passage of that act, all the descriptive words in the
grant, or words clearly of a like import, must appear; and where
they do not so appear, the State must show by other satisfactory
evidence that the lands claimed are of the class contemplated y the
grant. If the State does not elect to take by the field notes of survey,
then the State should be allowed to furnish satisfactory proof that the
lands claimed were swamp and overflowed and rendered thereby unfit
for cultivation at the date of the grant. The State should be required
to designate specifically the act under which she claims, and should she
elect to furnish additional testimony, showing the character of the par-
ticular tracts named, your office will duly consider the same and trans-
mit to this Department for approval lists of such lands as the evidence
shows the State to be entitled to under said acts.

The decision of your office is modified accordingly, and the papers in
the case are herewith returned.

I.DIANV ALLOTMENTS-ACT OF FEBRUARY 8, 1887.

INSTRUCTIONS.

Indians that have heretofore received an allotment of a less quantity of land than
provided in said act should receive thereunder an additional allotment sufficient
to make the enire amount equal to that named in said act.

Allotments may be made by the regular agents in charge of the respective reserva-
tions, or. in the absence of such agents, by special agents appointed for that
purpose.

The provisions of said act are to be carried into execution under such rles and reg-
ulations as may have been, or may be, authorized and prescribed by the President.

All patents hereafter issued to Indians embraced within the provisions of said act
should be in the form prescribed in the act.

Acting Secretary Muldrow to the Commissioner of Indian Affairs, March
29, 1887.

Referring to your letter of the 25th ultimo requesting a construction
of certain sections of the Act of February 8, 1887, providing " for the
allotment of lands in severalty to Indians on the various reserva-
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tions," etc., I transmit herewith an opinion of 5th instant by the Assist-
ant Attorney General for this Department, for your information and
guidance upon the matters of inquiry so presented by you.

Assistant Attorney General Montgomery to Acting Secretary ]Ifuldrow,
March 5, 1887.

Agreeably to your request I have examined the communication of
the ion. Commissioner of Indian Affairs, addressed to you and bear-
ing date February 25th ultimo, calling for a construction of certain sec-
tions of an act entitled "An act to provide for the allotment in severalty
to Indians on the various reservations, and t extend the protection of
the laws of the United States and the Territories over the Indians, and
for other purposes." Approved February 8, 1887. And in answer to
your request for an expression of ay opinion on the several questions
presented in said communication, I beg leave to submit the following:

Section 1 of said act provides:
That in all cases where anv tribe or band of Indians has been, or shall

hereafter be, located upon any reservation created for their use, either
by treaty stipulation or by virtue of'an act of Congress or executive
order setting apart the same for their use,. the President of the United
States be, and he hereby is, authorized, whenever in his opinion any
reservation or any part thereof of such Indians is advantageous for
agricultural and grazing purposes, to cause said reservation, or any
part thereof, to be surveyed, or resurveyed if necessary, and to allot the
lands in said reservation in severalty to any Indian located thereon in
quantities as follows: To each'head of a family, one-quarter of a sec-
tion; to each single person over eighteen years of age, one-eighth of a
section; to each orphan child under eighteen years of age, one-eighth
of a section; and to each other single person under eighteen years now
living, or who may be born prior to the date of the order of the Presi-
dent directing an allotment of the lands embraced in any reservation,
one sixteenth of a section: Provided, That in case there is not sufficient
land in any of said reservations to allot lands to each individual of the
classes above named in quantities as above provided, the lands embraced
in such reservation or reservations shall be allotted to each individual
of each of said classes pro rata in accordance with the provisions of this
act: And provided further, That where the treaty or act of Congress
setting apart such reservation provides for the allotment of lands in
severalty in quantities in excess of those herein provided, the President,
in making allotments upon such reservation, shall allot the lands to
each individual Indian belonging thereon in quantity as specified in
such treaty or act: And provided further, That when the lands allotted
are only valuable for grazing purposes, an additional allotment of such
grazing lands, in quantities as above provided, shall be made to each
individual.

As will be observed, while this section specifically provides for pro-

tecting the vested rights of all Indians holding lands under previous
legislative or treaty provisions, in excess of the quantity herein desig-
nated, it makes no specific mention of another class of cases, where
under act of Congress or treaty stipulation certain Indians already hold
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in severalty a less quantity than that designated in the section above
quoted; and the question now presented is, whether or not the. " In-

dians who have received allotments of eighty acres each shall receive
an additional allotment sufficient to make the entire quantity of land
allotted equal to the quantity named in the act " 

If this statute were to be construed according to its strict letter, with-
out any reference to its evident object, its language would seem suffi-
ciently broad to entitle each of such holders, not only to enough addi-
tional land to raise his entire holding to the quantity specified in said
section, but to have said designated quantity set apart to him without
any deduction on aceountiof such previous holding. Yet, a careful con-
sideration of the entire section renders it apparent that such could not
have been the intention of Congress.

The evident purpose of this statute seems to be to secure to all the
members of certain Indian tribes, in severalty, a given quantity of land,
corresponding with the supposed necessities of each. For example, it
provides for setting apart "d to each bead of a family, one-quarter see-
tion; to each single person over eighteen years of age, one-eighth of a
sections,' etc.

And when the allotted lands are only valuable for grazin g purposes
"an additional allotment of such grazing lands ... . shall be made
to each individual."

While there were uncontrollable constitutional reasons for not inter-
fering with the vested property rights of those Indians who already held
title to more lands than this statute would have allotted them, there were
evidently no reasons for imposing a penalty on another class of In-
dians, by limiting them to haf the quantity of land to which they would
have been entitled had this act found them landless. I therefore agree
with the view expressed by the Lbon. Commissioner of Indian Affairs,
that each Indian who has heretofore received an allotment of a less
quantity of land than is provided for in the said act of February 8, 1877,
should receive an additional allotment sufficient to make the entire
quantity allotted equal to that named in said act.

The next question presented relates to Section 3 of said act, which
reads thus:

That the allotments provided for in this act shall be made by special
agents appointed by the President for such purpose, and the agents in
charge of the respective reservations on which allotments are directed
to be made, under such rules and regulations as the Secretary of the
Interior may from time to time prescribe, and shall be certified by such
agents to te Commissioner of Indian Affairs, in duplicate, one copyto
be retained in the Indian Office and the other to be transmitted to the
Secretary of the Interior for his action and to be deposited in the Gen-
eral Land Office.

The question arising under this section is, whether the making of
the allotments provided for must be thejoint work both of special agents
appointed for that purpose, and of the regular agents.; or whether such
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allotments may be made by either special or regular agents, without
the concurrence of the other.

Upon this question I am also disposed to concur with the Hon. Com-
missioner, I hat it is "' The intent of this section to provide that the allot-
ments shall be made, either by special agents appointed for the purpose,
or by the agents in charge of the respective reservations."

It is true the act in question says: ";That the allotments
. shall be made by special agents appointed by the President for

such purpose, and the agents in charge of the respective reservations,"
etc. But in the language of Bouvier's Law Dictionary (Vol. 1, p.
371): "' There are many cases in law where the conj unctive and is used
for the disjunctive or, and vice versa.

Again, in State v. Meyers, 1 Iowa, 448 (cited in Sedgwick on the
Construction of Statutory and Constitutional Law, 371), the court
said: "And and or are convertible terms, as the sense of the statute
may require, even in a criminal statute."

By construing the above quoted section 3, in connection with the pro-
viso in section 2 of the act under consideration, i becomes quite appar-
ent that the disjunctive or may j)roperly be substituted for and before
the words " the agents in charge" etc., in said section three.

Said proviso reads thus:
That if any one entitled to an allotment shall fail to make a selection

within four years after the President shall direct that allotments may
be made on a particular reservation, the Secretary of the Interior may
direct the agent of such tribe or band, if such there be, and if there be
no agent, then a special agent appointed for that p urpose, to make a
selection for such Indian, which selection shall be allotted as in cases
where selections are made by Indians; and patents shall issue in like
manner.

By reading this proviso in connection with section 3 immediately
following it, declaring " That the allotments provided for in this act
shall be made by special agents .and the agents in charge
of the respe'ttive reservations," etc. it seems quite apparent that Con-
gress intended that in cases where there are regular agents in charge
of reservations within which allotments are to be made, such allotments
should be made by them. But that where there are no regular agents,
then special agentsappointed by the President for that purpose should
discharge this duty.

The question is also submitted for my consideration, as to whether or
not, under the said act, "1 The formal order of the President should be
obtained before directing allotments to be made on any reservation, par-
ticularly where allotments have been made heretofore as in the case of
the reservation referred to"?

Somewhat similar questions to this'have repeatedly been adjudicated
by the United States supreme court in cases where the various heads
of departments had performed duties which certain acts of Congress
had imposed upon the President; and the general tenor of adjudica-
tions on these questions has been to the effect that as a rule the Presi-
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dent may, through each head of a department, perform such presiden-
tial duties as peculiarly appertain to the business of such Department.

Thus, in Williams v. The United States (1 Howard, 290), it was held
that-

The act of Congress passed January 31, 1823, prohibiting the advance
of public money in any case whatever to the disbursing officers of the
government, except under the special direction of the President, does
pot require the personal and ministerial performance of this duty to be
exercised in every instance by the President, under his own hand.

In the same case the court said:
The President's duty in general requires his superintendence of the

administration; yet his duty can not require him to become the admin-
istrative officer of every department and bureau, or to perform in per-
son the numerous details incident to services which nevertheless he is in
a correct sense, by the constitution and laws, required and expected to
perform.

Because-said the court-
If it were practicable, it would be to absorb the duties and responsi-

bilities of the various departments of the government in the personal
action of the one chief executive officer. I

Again, in Wilcox v. Jackson (13 Peters, 498), when construing an act
of Congress of 1830, which provided in effect-among other things-that
all lands should be " Exempted from pre-emption which are reserved
from sale by the President of the United States,"

The supreme court said-
" The President speaks and acts through the heads of the several

departments in relation to subjects which appertain to their respective
duties." In said case it was held that "A reservation of lands made at
the request of the Secretary of War for purposes in his department
must be consi ered as made by the President of the United States,
within the terms of the act of Congress." This same doctrine was again
strongly re-affirmed in Wolsey v. Chapman, 101 U. S., 755.

It should be borne in mind, however, that the validity of supposed
presidential acts, when performed through any of the various heads of
departments, depend after all upon the assent of the President, either
express or implied.

While it is not to be expected that the President can personally con-
sider or be personally consulted with reference to every presidential
official act performed through the heads of departments, it nevertheless
seems to be within the spirit and policy of the law that such of these
acts as he does not specifically authorize should (at least as an evidence
of the presidential sanction) come within the scope of some general rule
or well-defined departmental practice, which bears the seal of the Presi-
dent's express or implied approval.

Coming more directly to the question under consideration, section
465 of the Revised Statutes provides that-

The President may prescribe such regulations as he may think fit for
carrying into effect the various provisions of any act relating to Indian
Affairs, and for the settlement of the accounts of Indian affairs.
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And section 463 provides that-

The Commissioner of Indian Affairs shall, under the direction of the
Secretary of the Interior, and agreeably to such regulations as the Pres-
ident may prescribe, have the management of all Indian ;iftairs and of
all matters arising out of Indian relations.

Here we have-as it seems to me-clearly defined the duties of the

President, of the Secretary of the Interior, and of the Commissioner of

Indian Affairs, with reference to the act in question. Unless there is

already some existing rule authorized by the President which is suffi-

ciently broad to meet the requirements of said act, it devolves upon the

President to prescribe such rule or rules; and it becomes the duty of the

Hon. Commissioner of Indian Affairs, under the direction of the Hon.

Secretairy of the Interior, to carry into effect the provisions of said act,

agreeably to such regulations as either have been or may be prescribed

or authorized by the President.
Still another question submitted is, whether or not "all patents here-

after issued to Indians embraced within the provisions of said act should

be in the form prescribed in the act," or whether patents for lands al-

ready held in severalty by certain Indians, in pursuance of previous

acts of Congress or of treaty stipulation, should be in the form pre-

scribed by such acts or treaty e

It seems to me that sections 1 and 5 of said act, when read together,

furnish an unmistakable answer as to what was the Congressional will

in the premises. It will be remembered that one of the provisos incor-

porated in said section 1 is to the effect-" That where the treaty or act

of Congress setting apart a reservation provides also for the allotment

of lands in severalty in quantities in excess of those herein provided for,

the President, in making allotments upon such reservation shall allot

the lands to each individual Indian belonging thereon in quantity as

specified in such treaty or act."
Section 5 provides "That upon the approval of the allotments pro-

vided for in this act by the Secretary of the Interior" meaning, of

course, all allotments provided fol by this act-" He shall cause patents

to issue therefor in the name of the allottees, which patents shall be of

the legal effect and declare that the United States does and will hold

the land thus allotted for the period of twenty-five years in trust for

the sole use and benefit of the Indian, etc."
Inasmuch, then, as Congress prescribes but this one kind of patent

for all these Indian allotments, and inasmuch as the allotments so pro-

vided for embrace the lands held in severalty under previous acts of

Congress or treaty stipulation (as well as Ian s not so held), I can see

no escape from the conclusion that Congreso intended the one form of

patent for both classes of allotments.
I do not here undertake to discuss the question as to the legal effect

which a patent thus issued might or might not have upon property

rights-if any there are-already vested in individual Indians under
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existing treaties or former acts of Congress, in the event that such
vested rights should be found incompatible with the terms of the
patent.

While perfectly satisfied that no vested property right can be-or
was intended by Congress to be-divested by means of such patents, I
have no doubt as to the duty of the Secretary to cause them to be is-
sued, in conformity with the terms of the statute.

I return herewith the communication of the on. Commissioner of
Indian Affirs and the accompanying copy of the act to which it re-
fers.

PRA CTICE-PRE-EXPTION FILING.

JAMES ET AL. V. NOLAN.

When a pre-emptor applies to file a declaratory statement for land embraced in an
entry of record, alleging settlement prior to the date of such entry, the proper
practice is to order a hearing to determine the respective rights of the parties.

Acting Secretary Muldrow to Commissioner Sparks, March 23, 1887.

The land involved in this case is the E. of SE. and lots 4 and
5, Sec. 24, T. 14 N., R. 67 W., Cheyenne, Wyoming Territory, and was
formerly embraced in desert entry No. 25, made by James Talbot, No-
vember 17, 1877, and canceled by departmental decision of February
26, 1885, notice of which issued from the local office on the morning of
March 3, 1885.

At 10:30 A. M., same day, lots 4 and 5 were entered in the name of
James R. Martin, guardian of James W. Martin, minor child of Will-
iam J. Martin, deceased, per soldier's additional homestead entry No.
905, and the E. of SE. was entered in the name of Calvin James,
per soldier's additional homestead entry No. 906. At 11 A. M., same
day, the pre-emption declaratory statement of Francis Nolan was pre-
sented at the local office for all the tracts above specified, settlement
alleged February 19, 1885, and the same was rejected because the land
was embraced in the additional homestead entries above mentioned,
and for the further reason that at date of alleged settlement the land
was embraced in an uncanceled entry, and therefore not subject to set-
tlement or entry.

April 1, 1885, Nolan filed an amended declaratory statement, alleging
that at date of cancellation of the said desert entry of Talbot, he was
an actual settler on the land embraced by his filing, and was residing
there. He further alleges that on February 19, 1885, he purchased for
a valuable consideration the improvements on said land, consisting of
a dwelling house and some wire fencing, etc., and established a resi-
dence thereon, and that his residence has been continuous since that
date. He therefore asked a hearing to show his superior right to the
land.
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The local office declined to accept this latter declaratory statement,
and transmitted the whole record to your office, which, by decision dated
July 31, 1885, ordered the local office to receive and file said declara-

tory statement as of date of presentation, and hold said soldier's addi-
tional homestead entries subject to it, the rights of the parties to be
determined on contest, or when the pre-emptor makes final proof. From
this decision an appeal is brought here and the case has been consid-
ered.

I am of opinion that the action of your office in this case is erroneous.
Where a pre-emptor applies to file a declaratory statement for land em-
braced in an entry of record, alleging settlement prior to the date of
such entry, the proper practice is to order a bearing to determine the
respective rights of the parties.. The decision of your office is therefore
reversed, and you will direct the local office to order a hearing in this

case in accordance with the prayer of the pre-emptor.

REPAYMENT-DESERT LAND EATTRY.

HIRAM H. STONE.

Repayment may be allowed in case of an entry made in good faith where the same
cannot be confirmed in its entirety.

Acting Secretary Muldrow to Commissioner Sparks, March 24, 1887.

On January 15, 1878, Hiram I. Stone made desert land entry at the
land office of Bozeman, Montana. On the filing of the plat of survey

on February 19, 1879, the entry was found to embrace Lots 1, 2,3, 4, 5,

6, and 7 of Sec.'4, and Lots 1, 2, 5, 6, and 7, the S. t of NE. J and NE.

*of SW. I, Sec. 5, T. 2 S., R.25 E.
On March 31, 1879, William M. Rogers made application to file pre-

emption declaratory statement for the tracts above described in section
4, alleging settlement December 4, 1877. The application was rejected

by the local officers on account of the entry of Stone, and Rogers then

filed an affidavit of contest, alleging that the land was not desert in

character. A bearing was had to determine the truth of said allegation,
and also the date of Rogers's settlement. Upon the testimony the local
officers recommended that the entry be allowed to stand, and the claim
of Rogers be rejected. The case was transmitted to your office.

By letter of June 15, 1880, the local officers forwarded to your office
the relinquishment of said entry by Stone. Your office thereupon, by
letter of July 8, 1880, closed the case, allowed the filing of Rogers to
go to record, and further stated: " The application of Stone for the re-
turn of his first payment money will be considered hereafter, and will
form the subject of another communication."

By letter of May 11, 1885, your office decided the question of repay-
ment, and held: " The applicant relinquished his entry to avoid a con-
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test with one Rogers, a pre-emptor. The law governing the return of
purchase money does not provide for repayment in cases where parties
voluntarily relinquish their entries, and I have therefore to decline to
recommend the epayment asked for." Claimant appealed. Eis ap-
peal admits that he relinquished the entry "to avoid further contest."

AD inspection of the records of your office shows that the lands lie
within the limits of the grant to the Northern Pacific Railroad Com-
pany; and that said section five is a granted section. The map of general
route along this portion of the line was filed February 21, 1872, and the
withdrawal thereon was ordered April 22 following, notice of which
reached the local office May 6, 1872. After the withdrawal, to wit, on
January 15, 1878, Stone made entry. The filing of the plat df survey
on February 19, 1879, disclosed the fact that the greater portion of his
entry (286.78 acres, he alleges,) fell in a section granted to said railroad
company. It seems clear that such portion of the entry could not be
confirmed.

TIhe act of June 16, 18SO, provides that-
In all cases where homestead or timber-culture or desert land entries

or other entries of public lands have heretofore or shall hereafter be
canceled for conflict, or where, from any cause, the entry has been er-
roneonsl\ allowed, and cannot be confirmed, the Secretary of the Inte-
rior shall cause to be repaid to the person who made such entry, or to
his heirs or assigns, the fees and commissions, amount of purchase
money, and excess paid upon the same, upon the surrender of the du-
plicate receipt and the execution of a proper relinquishment of all
claims to said lands . . . . . (21 Stat., 287.)

I am of opinion that under the statute applicant is entitled to repay-
ment of the amount paid on that portion of his entry falling x ithin said
section five.

The remainder of the entry, he claims, embraces but 211.32 acres,
lying in said section four. There seems to be no reason why that por-
tion of the entry could not be confirmed. In a contest involving the
character of the land, and the priority of right to the tract, the local
office had rendered a decision in favor of the entryman, and that de-
cision was never reversed. The relinquishment made under these cir-
cumstances was entirely voluntary, and, if no other element entered the
case, I agree with your office in holding that repayment could not be
made.

The desert, land law allows six hundred and forty acres to be taken
in one entry. The portion of the entry in question embraces but little
over two hundred acres. To hold that the entryman in this case was
obliged to complete the entry for that portion lying in section four
would be to restrict his statutory allowance, and to punish him for pur
suing the law. For the desert land law permitted entries before survey,.
and at that time it could not be ascertained that a portion of uis entry
would fall in a section granted to said railroad company. The act of'
Juie 16, 1880, provides for repayment in cases where the entry cannot
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be confirmed. It seems a consistent construction of that statute to hold
that it contemplates repayment in cases where the entry is lade in good
faith, and cannot be confirmed in its entirety. I this view applicant
is entitled to repayMellt of the money paid on said entry.

Said decision is accordingly reversed.

RAILROAD GRANT-W7ITHDRAWFL; ACT OF JUNIE 15, 80.

NORTHE RN PAC. R. R. Co. v. MCLEAN.

The existence of a pre-emption claim, capable of being perfected, at the date of with-
drawal on general route, excepts the land covered thereby from the effect of
such withdrawal.

The right of purchase, under the act of June 15, 1880, within the limits of the grant,
is accorded the widow of an etryman, though the entry was canceled prior to
definite location for failure to make final proof, and the application was made
subsequently thereto.

Acting Secretary Muldrow to Commissioner Sparks, llarch 28, 1887.

William H. McLean made homestead entry of the W. t of NW. 1,
SE. of A 1 anl SW. - of NE. , Sec. 17, T. 10 N., R. 3 W., Helena,
Montana, May 3, 1872. This tract is within the limits of the withdrawal
of the odd numbered sections for the benefit of the Northern Pacific
Railroad Company, upon map of general route filed February 21, 1872.
The withdrawal was made February 21, 1872, notice of which was re-
ceived at the local office May 6, 1872. It is also within the forty mile
limit of said road, as fixed by the map of definite location, filed July 6,
1882.

The letter of withdrawal directed that it should take effect from the
date of its receipt at the local office. Subsequently the Secretary de-
cided that said withdrawal took effect upon the filing and acceptance
of the map of general route. Whereupon, on December 1, 1874, lc-
Lean's entry was held for cancellation, subject to appeal, but no appeal
was taken from said decision.

July 3, 1879, the local officers reported that McLean had been noti-
fied, pursuant to office circular of December 20, 1873, to show cause
within thirty days why his entry should not be canceled for, failure to
make proof of compliance with the law within the statutory period, and
failing to respond to such notice, his entry was canceled September 1,
1879, and no appeal was taken from that action.

McLean died the 20th day of August, 1882, and Maria McLean-his
widow-on March 15, 1883, made application to purchase said tract
under the act of June 15, 1880, upon the ground that her husband's
entry was confirmed by the first section of the act of April 21, 1876 (19
Stat., 35), and that payment for the land under the act of June 15, 1880,

2278 DEC--34
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is equivalent to proof of compliance with the provisions of the home-
stead law.

Your office awarded to Mrs. McLean the right to purchase, holding
that under the act of June 15, 1880, it became optional with a homestead
entryman either to make proof of compliance with the provisions of the
homestead law, or to purchase the land, and that payment for the
land is accepted in lieu of such proof, from which decision the company
appealed.

At the date of the withdrawal this tract was covered by the follow-
ing pre emption filings:

A. J. Wetter for the NW. o Of NW. 1, with other tracts, May 13,
1868, alleging settlement same day.

William M. Scott, S. of NW. i, with other tracts, October 5, 1868,
alleging settlement same day, amended October 14, 1872, excluding
said tract.

Jerome S. Glick, SW. 1 of NE. 11, with other tracts, November 27,
1868, alleging settlement same day.

Robert C. Wallace, SW. I of NE. , with other tracts, December 13,
1869, alleging settlement same day.

Prior to the act of July 14, 1870, no time had been prescribed within
which pre-emptors were required to make proof and payment for their
claims on unoffered lands; but that act provided that nothing in the
act of March 27, 1854, "shall be construed to relieve settlers on lands
reserved for railroad purposes from the obligation to file the proper no-
tices of their claims, as in other cases, and all claimants of pre-emption
rights shall hereafter, when no shorter period of time is now prescribed
by law, make proof and payment for the lands claimed within eighteen
months after the date prescribed for filing their declaratory notices
shall have expired."

The act of March 3, 1871, extended the time within which proof and
payment shall be made, one year; and this provision has since been in
force and was subsequently incorporated in the Revised Statutes as
section 2267, which provides that all claimants of pre emption rights
upon uofiered lands shall make proper proof and payment for the land
claimed within thirty months after the date prescribed for filing their
declaratory notices has expired.

It therefore appears that at the date of the withdrawal a pre-emption
claim to the land in controversy was subsisting, capable of being per-
fected, and hence this tract of land not being affected by the withdrawal
for the benefit of the road, the homestead entry of McLean was not
controlled by the act of April 21, 1876.

In the case of the Northern Pacific Railroad Company v. Burt (3 L.
D., 490), the Department held that the widow of an entryman had the
right to purchase under the act of June 15, 1880, although the entry
had been canceled for failure to make proof within the statutory period
prior to the definite location of the road, and although the application
to purchase was made subsequent thereto, following a long line of de-
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partmental decisions. See also Gilbert v. Spearing ( L. D., 463),
Holmes v. Northern Pacific R. R. Co. (5 id., 333.)

Applying this rule to the case at bar, Mrs. McLean should be allowed
to purchase, and for this reason I affirm your decision.

VIRGINIA MILITARY LAND W7ARRANT-SCRIP.

HEIRS OF ISIA-m FLOYD.

All claims properly allowed under the laws of the State, prior to March 1. 152, are
entitled to recognition and to satisfaction i scrip, without respect to the time
when the warrant was issued by the register of the State land office.

Acting Secretary ]Juldrow to Commissioner Spar7cs, March 28, 1887.

I have considered the appeal filed in behalf of the heirs of Isham
Floyd from your decision, dated August 10, 1886, refusing to recommend
the issuance of scrip on account of land office military warrant No. 9956,
allowed and issued, under the laws of Virginia, to L. Floyd Nock, ad-
ministrator of Isham Floyd, deceased, his heirs of assigns.

This claim is brought under the acts of Congress, approved respect-
ively August 31, 1852 (10 Stat., 148), and June 22, 1860 (12 Stat., 84).

The act of 1852 was entitled: An act making further provisions for
the satisfaction of Virginia land warrants," and section one thereof
provided:

That all unsatisfied outstanding military land warrants, or parts of
warrants, issued or allowedl prior to the first day of March, eighteen
hundred and fifty-two, by the proper authorities of the Commonwealth
of Virginia, for military services performed by the officers and soldiers,
seamen or marines, of the Virginia State and Continental lines, in the
army or navy of the Revolution, may be surrendered to the Secretary
of the Interior, who, upon being satisfied, by a revision of the proofs,
or by additional testimony, that any warrant thus surrendered was
fairly and justly issued in pursuance of the laws of said Con inonwealth,
for military services so rendered, shall issue land-scrip in favor of the
present proprietors of any warrant thus surrendered for the whole or
any portion thereof yet unsatisfied, etc.

In the administration of this law, the land department ruled, follow-
ing an opinion of the Attorney-General on the subject, that the words
" allowed " and " issued," as used in the act, were' synonymous, and
that scrip could issue only in those cases in which the warrants upon
which it rested had been allowed and issued prior to March 1, 1852.

It appears there were many cases in which there having 'been an
allowance of land bounty by the governor of Virginia prior to March 1,
1852, the warrants on said allowances did not actually issue until after
said date. The warrants were issued by the register of the State land
office on the finding of the governor. Under the ruling above indicated,
the Department refused to issue scrip in all cases where the State war-
rants had not been actually issued prior to March 1, 1852.
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Congress evidently was not satisfied with this construction of the
act of 1852, for on the 22d of June, 1860, an act was approved entitled,
"Au act to declare the meaning of the act entitled 'An act making
further provisions for the satisfaction of Virginia land warrants,' passed
August thirty-one, eighteen hundred and fifty-two."

Said act provided:
That the Secretary of the Interior, in executing the provisions of the

act passed August thirty-one, eighteen hundred and fifty two.. be,
required so to construe the same as to authorize the satisfaction in scrip
of all warrants or parts of warrants issued on allowances made by the
executive of Virginia prior to the first day of March, eighteen hundred
and fifty-two, coming within the principles already recognized by the
Department of the Interior in the execution of the provisions of the
said act, and whether issued before or since the first day of March,
eighteen hundred and fifty-two: Provided, howerer, That no warrant or
part of a warrant shall be satisfied in scrip, founded or issued on any
-Allowance made by the executive of Virginia since the first day of
IMareh, eighteen hundred and fifty-two.

In the case under consideration, the allowance of land bounty was
nade March 19. 1834, by the governor, who then gave direction that
4the register will issue a warrant accordingly." The warrant did not
issue until November 13, 1884. It is now before me, and is for two
hundred acres of land to L. Floyd Nock, administratorof sham Floyd,
leceased, his heirs or assigns.

Your decision holds that the word "since" in the phrase " whether
issued before or since the first day of March, eighteen hundred and
fifty-two," in the act of 1860, relates to the intervening time between
the passage of the act of 1852 and of the act of June 22, 1860, and you
therefore refuse to recognize a warrant issued since the last named date.
In this I think you err. The present case is I understand the first of
the kind rejected since the passage of the act of 1860, while many
during the period named have been approved by your office and scrip
has issued hereon. Much weight is to be attached to a continuous
practice and uniform construction one way through a period of more
than a quarter of a century.

Whenever an act of Congress has, by actual decision, or by continued
usage and practice, received a construction of, the proper department,
and that construction has been acted upon for a succession of years, it
must be a strong and palpable ease of error and injustice to justify a
change in the interpretation to be given it. (2 Op. 558; 10 lb., 52).

When there is ambiguity or doubt in the construction of a statute, a
long continued construction of it in practice in a department would be
in the highest degree persuasive, if not absolutely controlling, in its
effect. United States v. Graham (110 U. S., 219).

In this case, however, there is in my mind no doubt as to the proper
construction of the act of 1860, although doubt is suggested by the fact
that you have placed upon the law a construction different from that
which had previously to your decision in question been entertained and
acted upon. The meaning to be attached to the word "since" as used
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in the at, if considered in the light of its ordinary use, may admit of
doubt, but certainly the signification given it by your decision is not
fixed, certain or conclusive. Worcester defines the word as meaning
" after; fron the time of," while Webster defines it to mean " from the
time of; in or during the time subsequent to; subsequently to; after."

These definitions attach a broad significance to the word and taking
as a basis or starting point the initial date to which the word must nec-
essariiy relate, it clearly indicates a reference to the future generally,
without limitation or restriction.

When the context of the act of 1860, the character of the legislation,
its general scope and purpose, the facts and circumstances which ren-
dered it necessary are considered, there can, I think, be no doubt as to
its meaning as used in said act.

Virginia had claims to certain lands i what was known as the Vir-
ginia military land district in southern Ohio. Tese lands had been re-
served to her to enable her to niake good her pledges in bounty land to
certain classes of her officers, soldiers, seamen and marines, for their
services in the war of the Revolution.

In consideration of the act of 1852, authorizing the issuance of scrip
in satisfaction of her military land warrants, the State was required by
said act to relinquish all claim to the lands in the Virginia military land
district in the State of Ohio. This she did by resolution of her General
Assembly, passed December 6, 1852.

It was supposed by the State that the act of Congress of 1852 made
provision for all land warrants issued or allowed under her laws. She
could not in good faith with her grantees have accepted the act of Con-
gress on any other understanding. The construction placed upon the
act by the Attorney General, whose opinion was followed by this De-
partment, made it evident that she could not under the law as it then
stood see a fulfillment of her pledges to her soldiers of the Revolution.
Further legislation was therefore sought and the result was the act of
1860. The fact that Congress further legislated on the subject shows
clearly its purpose to filly satisfy all claims which had been recognized
by the State under her laws. It is to be noted that the act of 1860 does
not purport to grant any new right. Its purpose, as stated in its cap-
tion, is "1 to declare the meaning" of the act of 1852, and the body of the
act requires a certain construction of said act of 1852.

That construction was much more liberal than that which had been
placed upon the act by the Department, and it cannot I think be doubted,
in viewof all the facts and circumstances, that Congress intended to make
good, by the issuance of scrip, all the pledges which the State of Vir-
ginia had given to her revolutionary soldiers and sailors, whose claims
she had adjudicated and allowed prior to March 1, 1852.

In short, Lam satisfied that the word "since," as used i the act of
June 22, 1860, is to be construed, in the administration of the act, in the
sense of the word 'after," and that all claims properly allowed under
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the laws of the State of Virginia prior to March 1, 1852, are entitled to
recognition by your office and to satisfaction in scrip, upon the surren-
der of the unsatisfied outstanding military land warrant based upon
such allowance, it matters not when such warrant "Was atually issued
by the register of the State land office.

The limitation as to these claims is to be found only in the date of
their allowance by the State, and not in the date of their issuance.

You will recognize and act upon the military warrant, No. 9956, in
question, in accordance with the views herein expressed.

HOMESTEAD ENTRY-AMEDMENT.

DANIEL KEESEE.

Amendment of an entry will not be alloved on the ground that a tract is now subject
to appropriation which was excluded therefrom at the date of applicant's entry.

Acting Secretary Milldrow to Commissioner Sparks, March 28, 887.

I have considered the case arising u1)on the appeal of Daniel Keesee
from your office decision of May 25, 1886, refusing to allow him to
amend his homestead entry No. 884, for the S. 4 of the SW. 4, the NE.
- of the SW. , and the SE. of the NW. 4, of Sec. 4, T. 23, R. 48,
Pueblo district, Colorado.

Clinant swears that he "settled upon the S. of the NW. and
the N. of the SW. !-"-not specifying the locality more definitely than
this-in 1876; that being a poor man he did not make his entry until
January 21, 1877; that then, on applying at the local land office, he found
that two of the forties he had intended to enter-to wit, the NW. of the
SW. and the SW. 1 of the NW. of said section 4-had been entered
by one James W. Chadwick; that he then entered the tract first
above described ; that said Chadwick never complied with the require-
nents of the homestead law; that claimant thereupon procured the

cancellation of Chadwick's said homestead entry (October 8, 180);
and the land covered by said Chadwick's (now canceled) homestead
entry avii g become by virtue of said cancellation public land, claim-
ant applies to be permitted to amend his entry so as to embrace the said
NW. -1 of the SW. 1 and SW. I of the NW. -4, in lieu of the S. of the
SW. '-the former being the land which he originallyintended to enter.
Hle alleges moreover, that "The S. of the SW. is cut off from my
claim by the county road, and to fence it requires about one mile or
more fencing, and this expense I can not afford, as I am a poor man;
and without fencing in this cattle coantry I can not protect and pre-
serve it for my own use."

The Department has always permitted the amendment of a entry,
in the sense of the correction of an i icorrect record (where an error had
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been made whereby the record failed to describe correctly the land
which the claimant intended to eter), provided no superior adverse
right intervened prior to the application to amend. (See 2 C. L. O.,
162; 2 L. D., 170; ib., 575; 3 L. L)., 157; ib., 413; 4 L. D., 365.)

But "the Department is slow to act favorably upon applications to
amend entries deliberately made in accordance with the intention of the

applicant" (Florey and Moat, 4 L. D., 365). In the case last cited such

amendment was allowed; but the applicant had suffered injury from
the mistake of the local officers in making an erroneous record. The

Department has gone so far as to intimate that "such amendment
might be allowed as a matter of equity to relieve a conflict of claims by

taking a clearly vacant tract" (Neubert v. Middendorf, 10 C. L. O., 34).

But the Department, so far as I am aware, has never allowed an amend
ment simply because the claimant had changed his mind, or because a
tract which he preferred had come into market after he made his entry.
I see no good reason for disturbing your decision refusing Keesee's ap-

plication to amend, and therefore affirm the same.

HOMESTE4D ENTRY-ACT OF JUNE 15, 1880.

GEORGE E. SANDFORD.

Th- right of purchase conferred by the second section of the act of June 15, 1880, not

being dependent upon compliance with, or qua]ifications nuder the homestead

baw, nor subject to any other restrictions thau are imposed in case of ordinary

cash entry, is not defeated by contract of sale made prior to purchase.

Acting Secretary ]llfldrozo to Commissioner Spsarks, illarch 31, lSS7.

I am in receipt of your letter of March 12, 1887, and accompanying

papers, ielating to cash entry No. 766, for SW. i of Sec. 24, T. 15 N., R.

22 W., 6th P.M., North Platte land district, Nebraska.
It appears that Geoige E. Sandford made homestead entry of said

tract lanuary 9, 1S0S and purchased the same under the second section
of the act of June-15, 1880 (21 Stat., 237), and on April 13, 1883, received

cash entry certificate for the same, on which patent was issued October

26, 1883. O Septemler 10, 1885, the tract was visited by Special Agent

George B. Coburn, who reported that the land was then in possession

of the Brighton Vaneh Compan1y, to which coupany the county records
showed it had been conveyed by deed, executed on May 11, 1883-about

one month after final certificate had issued to Sandford-but the special
agent reported that, in point of fact, the land had been actually sold by
Sandford prior to the issue of the certificate.

In support of this assertion is transmitted the affidavit of Sandford,
dated September 3,1885, wherein he states that he settled upon this
same land as far back as 1876, first filed a pre-emption declaratory state-

ment and later a homestead entry thereon, which was done in good
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faith and for his own use and benefit; had a shanty, stable, and five or
six acres in cultivation, an(l also worked about and occasionally for the
Brighton Ranch Company; that said company fenced the surrounding
country, thus enclosing his homestead claim, against is protest, and
that their cattle destroyed his crops; that a short time prior to pur-
chasing said tract he made arrangements with Ferdinand immerer,
representing the Brighton Ranch Company, to sell to him said tract for
the sum of $500; that at the time the cash entry certificate was given
said Zimmerer paid the receiver the price of said landahd afterwards
paid to him, Sandford, the balance of the said sum of $500. The special
agent states that Zimmerer will corroborate said statements as to the
sale and payments, but does not furnish his affidavit.

On this state of facts you recommend that the Attorney General be
requested to institute suit for the purpose of setting aside the patent
issued for said lands.

That portion of the act of June 15 880, under which the purchase
by Sandford was made is as follows:

That persons, who have heretofore, under any of the homestead laws,
entered lands properly siject to such entry ... . may entitle them-
selves to said lands by paying the government price therefor.

This language is plain and unambiguous, and annexes no conditions
or prerequisite to the purchase of lands theretofore properly entered
under any of the homestead laws, other than the freedom of the tract in
question, from adverse claim, and the payment by the applicant of the
proper government l)rice. No requirement is made as to proof of hav-
ing complied with the demands of the homestead law as to residence,
improvement, or cultivation, or non-alienation, as in the case of obtain-
ing title to lands inder the homestead laws. In short, this is a right to
purchase, by cash entry, lands theretofore entexed under the homestead
laa s, in the same way and without other restrictions than are imposed
in the case of ordinary rivate cash entry; that is to say, the land must
be subject to such sale and the price must be paid.

This has been the uniform construction which this second section of
said act has received in the land department, from its passage to the
present day, and I do not see bow any other could have been placed
upon it.

In the circular of instructions, relating to the act in question, issued
by the Commissioner of the General Land Office, and approved by the
Secretary of the Interior on October 9, 1880 (I C. L. L., 497), it is said:
" Applications to purchase under the second section will be made . . . .
as in the case of ordinary cash entry." " Final homiestead roof not
being required in these cases, no advertisement or notice of intention to
make final proof is necessary and no final homestead fees are to be paid
or collected." These same instructions are repeated in the General
Circular of March 1, 1884, pp. 1 and 17-the latest issued by the land
department.
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There is then nothing in the law authorizing the entryman to make a
purchase under said section and act, or in the regulations of the Land
Department, which prohibits him front making such contract of future
sale, as is here shown to have been made. The party, having nade the
entry, could "' entitle" himself absolutely to the tract covered by it, by
payiug the price therefor. And the fact that he made a previous agree-
nent to sell can in no way, so far as I can see, in the absence of a pro-

hibition to that effect, iml)air this right of purchase. No law was vio-
lated and no fraud practiced, but a clear legal right was exercised, both
as to the purchase and sale.

I therefore decline to concur in the recommendation to the Attorney
General.

PRE-EI'I'TION; OSAGE TRUST LANDS.

TODD KNEPPLE.

By iling Osage declaratory statement and perfecting entry thereunder in accordance
wit h the act of May t2?, 1H-O, the right of pie-eniption to such, or any other lands,
is thereby exhausted.

Acting Secretary M1-uidrow to Commissioner Sparks, 3larch 31, 1887.

This is an appeal from your dectsion of February 19th last, affirming
the action of the local officers in rejecting the application of Todd
Knepple to file for the NE. : of See. 17, T. 24 S., R. 46 W., Lamar,
Colorado, upon the ground that Kuepple had exhausted his right of pre-
eml)tion by filing and perfecting entry on Usage Lands in Kansas under
the act of May 28, 1880 (2L Stat., 143). It is admitted that applicant
filed declaratory statement for a quarter-section of the Osage Indian
trust and diminished reserve land at Garden City, Kansas, claiming
said tract as a pre-emption right under the provision of the act of May
28, 1880, perfected said entry, and that certificate therefor was issued
to hii February 19, 1886.

January 24, 1887, Knepl)le offered to file declaratory statement for
the NE. I of See. 17, T. 2t S., R. 46 W., Lamar, Colorado, claiming the
same as a pre-emption right under the act of September 4, 1841. The
register and receiver rejected said application, for the reason above

stated, from which rejection applicant appealed, upon the ground (1)
That he has never made such pre emption filing as is contemplated by

section 2261 of the Revised Statutes, and (2) That Osage Indian trust
and diminished reserve lands are not subject to the general pre-entption
laws, and hence a filing and entry upon such lands is no bar to a sub-
sequent entry of public land under the act of September 4, 1841.

This appeal brings directly in issue the question, whether a pre-
emptor exhausts his pre-emption right by a filing on Osage trust and
diminished reserve lands, and that is the sole issue in the case.
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It is claimed by appellant that the ruling of the Department in the
cas of Woodbury, administrator, v. United States (5 L. D., 303), is de-
cisive of this question. In that case the sole question decided was that
the statutory oath required of a pre-emptor is not applicable to an entry
under the act of May 28, 1880, the only condition prerequisite to sch
entries being that the entryman shall be an actual settler, with the
qualifications of a pre-emptor.

It does not follow, however, that an entry of Osage Indian lands is not
the exercise of a pre-emption right, although the conditions of entry may
not be governed by the general pre emption law in all respects. It was
distinctly held that an entry of Osage lands could be made only by a
person having the qualification of a pre-emptor. The exercise of a right
(ue alone to a pre-emptor is necessarily the exercise of a pre-emption
right.

But appellant urges in support of this appeal that the oath required
of apellant in the present application is that e has never had the
benefit of any right of pre emption untler section 2259," and that he did
not exercise his " pre-emption right" in making his entry of the Osage
trust lands or claim said lands by virtue of the provision of section 2259,
but that in his Osage declaratory statement "he declared his intention
to claim said tract as a pre-emption right under the provisions of the act
of May 28, 1880, for the disposal of the Usage Indian lands.7 This state-
ment of appellant seems to be a conclusive argument against the further
exercise of the right of pre-eamption.

What is the right of pre-emption under section 2259 of the Revised
Statutes? It is a ight based upon settlement, inhabitancy, and culti-
vation, to purchase by legal subdivisions any number of acres not to
exceed one hundred and sixty, upon, subscribing to the statutory oath
required in section 2262 of the Revised Statutes.

The act of May 28, 180, provides that the Usage Indian trust and
diminished reserve lands shall be "sul ject to disposal to actual settlers
only having the qualifications of pre-emlptors."

A pre-erlption right in its general sense is defined to be " the right or
privilege of purchasing before others." As aplied to the act of May
28, 1880, it is the exclusive right of purchasing in the first instance, be-
cause these lands cair not be offered for sale in any other manner until
the pre-emption right has been exercised by some oe and default in
payment be made therefor.

It being shown that this is a re emption right, the question ariEes
can this right be again exercised in the purchase of either Osage lands
or other lands under the general pre-emption laws?

It can not be questioned that te spirit and policy of the general land
law is that no person shall have more than one preference right of pur-
chase of any part of the public domain, and that such right is exhausted
when exercised in the purchase of any legal subdivision allowed by law
under the general pre-emption law, or under the act of May 28, 1880,
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providing for the disposition of the Osage Indian trust and diminished
reserve lands.

Under the act of July 1, 1870 (16 Stat., 362) it was not contem-
plated that settlement upon these lands should be governed in all re-
spects by the general pre-emption laws (Foster v. Brost, 11 Kean., 30)
lout the act of May 9, 1872, declared that these lands should be subject
to disposal to actual settlers only in accordance with the general prin-

ciples of the pre emption laws, under the direction of the Commissioner
of the General Land Office, provided, however, " that the restriction of
the pre-eluptiofi laws relating to previous enjoyment of the pre-emption
right, to removal from one's own land in the same State, or the owner-

ship of over three hundred and twenty acres, shall not apply to any
settler actually residing on his or her claihn at the date of the passage of
this act." (17 Stat., 90).

It would seem from this that, while Congress did not intend by the
act of July 15, 1870, to apply to these entries the general principles of
the pre-emption law, it did not dispense with the restriction of the pre-
emption law as to the exercise of more than one pre-emption right, other-

wise there would have been no necessity for the provision in the act
of May 9, 1872, as to the settlers actually residing on their claims at the
date of the passage of that act.

This provision applying only to settlers, who were actually residing
on their claims on the 9th day of lay, 1872, it follows that all entries

based upon settlement made after said date were governed in all re-
spects by the general principles of the pre-emption law, until the act of
May 28, 1), which provided that actual settlers under existing
laws (ally failure to comply with such existing laws notwithstanding)

shall be allowed sixty days in which to make proof of and payment for

their claims in the manner therein provided, and section two of said act
provides that the remaining unappropriated lands shall be disposed of
to actual settlers only having the qualification of pre-enptors. To deter-
inine the qualification of a pre-emptor, it is necessary to look to the gen-

eral pre-ewption law. Under this law no one is a qualified pre-epnl)tor

who has once exercised the right of pre-emption.
Appellant was only authorized to make entry of Osage trust and

dirninished reserve lands by virtue of his right as a pre-enl)tor, and
having exercised that right or privilege in the purchase of Osage lands,
it was exhausted as a preenlption right to all other lands.

Your decision is therefore atfirmed.
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TO W-SHrP PLA T-FIXA L PROOF.

ELISHA B. CRAVENS.

The right to submit final proof recognized, pending suspension of the township plat;
it appearing that the srvey is sbstantially correct, that the lines of the section
involveti will not be chaiged, and that the settler may not be able to imake final
proof in the event of further delay.

Acting Secretary lfuldrow to (Jommissionter Sparcs, March 31, 1887.

Elisha B. Cravens, by his attorney, has filed an application for cer-
tiorari under rules 83 an(l 84 of practice.

In this application it is alleged that Cravens settled upon lots 2, 3, 4,
and 5, in See. 9, T. 6, R. 89, Glenwood Springs, Colorado, on the 1th of
May, 1884, the )lat of said-township having been filed prior to that date,
and has since resided there continuously, cultivating and improving said
tracts, his improvements thereon being vlued at about $13,000; that
on the 2Sth of August, 1885, he offered final proof, and tendered pay-
ment for the land described under the pre-emption law, which proof and
payment were refused, because the township plat had been suspended,
for the reason that the survey of the township was erroneous. It is
further alleged that since September, 1885, applicant has often requested
you to remove said order of suspension and allow him to submit his final
proof, and, if necessary, to have an examination of said surveys made in
the field, in order to ascertain from what cause the apparent error therein
arose; that some time in June, 1886, an order was ma(le by you for the
surveyor-general of Colorado to have said survey examine(, and in pur-
suance thereof said surveyor-general selected a skillful examiner and
surveyor, who went upon the ground an(l thoroughly examined said
township and other townships complained of, embraced in the order of
suspension before mentioned; that when said examiner reported to your
office you determined to adopt the survey of township 6, and held that
it was to the interest of the government as well as the people that a
fractional township should be thrown in somewhere to the east of said
survey, and that the survey should be allowed to remain as it is; that
said examiner's report was to the effect that the interior corners of the
township were substantially correct in location, and that the error in the
matter was not in said survey, but in the one to which this one was at-
tached having been made at a point to the east in the mountains; that
it was recommended to you by the surveying division of the department
that the order of suspension be removed from township 6, except as to
the southern and western tiers of sections, inasmuch as those lines had
not been fiually examined; that finally, by letter dated November 18,
1886, you declined to remove said order of suspension, either in vhole or
in part, until another examination of said survey could be made; and
that by letter dated November 30, 1886, you declined to allow an appeal
from said decision. It is further urged as a reason why said order of
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suspension should be removed, so far as this claim is concerned, that the

witnesses by whom claimant expects to establish his compliance with
the law are of a migratory character, and are liable to leave that part
of the country, and thus render it difficult, if not impossible, for him to
make final proof on his said claim.

It being alleged that you have agreed to accept the survey of said
township in the main as correct, and that in any event the lines of said
section 9 would not be changed, and the further allegations before men-
tioned as to the possible difficulty claimant may have in making, proof
if the same be delayed any length of time, appear to establish a prima
facie case for the relief prayed for.

Said application i therefore granted, and you will please certify the
record of the case to this department, and in the mean time suspend fur-

ther action thereon until further advised.

INYDIN 4LAYVDS-.1IILLE LAC RESERVATI ON.

ROBERT LowB.

By the act of Jnly 4, 1884, the lands acquired from the White Oak Point and Mille
Lao bands of Chippewa Indians, by treaty of March 20, 1865, were withheld from
disposal in accordance with the provisions of said treaty.

The words "on the White Earth reservation " in said act are repugnant to its other-
wise clearly expressed intent and meaning and must yield thereto in cdnstraction.

Acting Secretary Muldrow to Commissioner Sparks, April 4, 1887.

You refused to issue patent upon soldier's additional homestead entry,
No. 2579, for the S. i of SE. -, Sec. 20, "T. 42 N., R. 25 W.," and the

NE. i of SW. 1, Sec. 18, "T. 42 N., R. 25 W., Taylor's Falls land dis-

trict, Minnesota, upon the ground that Congress, by act of July 4,1884,
provided, '- that the lauds acquired from the White Oak Point and Mille
Lac bands of Chippewa Indians, on the White Earth reservation, in
Minnesota, by treaty proclaimed March 20, 1865, shall not be patented
or disposed of in any manner until further legislation by Congress;"
and that the land in question seems to be included within the meaning
and intent of the clause above quoted."

Appellant claims that " T. 42 N., i. 25 W.," is not embraced in the

White Earth reservation, and hence said act has no application to the
land covered by this entry.

By treaty of February 22, 1855 (10 Stat., 1165), there was reserved
and set apart a quantity of land for the permanent home of the Mis-
sissippi bands of the Chippewa Indians, the land so reserved being set
apart in separate tracts and reservations, and known as Mille Lac,
Rabbit Lake, Gull Lake, Pokagomin Lake, Sandy Lake, and Rice Lake,
respectively.

The first reservation embraced the following fractional townships,
viz: "42 N., R. 25 W.," 42 N., R. 26 W., 42 and 43 N.,R. 27 W.,and
also the three islands in the southern part of Mille Lac.



542 DECISIONS RELATING TO THE PUBLIC LANDS.

Then followed the description of boundaries of the other reservations,
none of which extended to or embraced any part of the land afterwards
known as the White Earth reservation.

The Mille Lacs are a band of the Chippewas, and the reservation
first named was the reservation set apart for this band of Indians, and
was the only reservation set apart for this band by that treaty. This
fact admits of no question whatever.

By the same treaty reservations were also created for the Pillager
and Lake Win nibigoshish (White Oak Point) bands of Chippewas, but
none of these reservations embraced any part of the territory now
known as the White Earth reservation.

Article 1 of the treaty proclaimed "March 20, 165," provided that,
; The reservations known as Gull Lake, Mille Lac, Sandy Lake, Rabbit
Lake, Pokagomin Lake, and Rice Lake, as described i the second clause
of the second article of the treaty with the Chippewas of the 22d day of Feb-
rmary, 1855, are hereby ceded to the United States."

In consideration of said cession, the United States set apart other
reservations for the future home of said Indians, but no part of said
reservations embraced any of the territory afterwards known as the
White Earth reservation.

The 12th article of said treaty provides, "That owing to the hereto-
fore good conduct of the Mille Lao Indians, they shall not be compelled
to remove so long as they shall not in any way interfere with or in any
manner molest the persons or property of the whites."

There is no reference in this treaty to any lands "acquired frqm the
White Oak Point and Mille Lac bands of Chippewa Indians on the
White Earth reservation," but on the contrary it appears that the
country known as the White Earth reservation was not embraced in
the territory ceded by the Chippewas by the treaty of March 20, 1865,
and was not created as a reserva ion until the treaty proclained April
18, 1867, more th tn two years thereafter." By article 2 of that treaty,
a tract of land, embracing a square of thirty-six townships, including
White Earth Lake and Rice Lake, and known as White Earth reserva-
tion, was set apart as a reservation for said Indians, and is still held
in reservation for that purpose.

It is conceded by appellant that the White Earth reservation had
its inception in the treaty of April 13, 1867, and that no treaty between
the United States and the Mille Lac and White Oak Point bands of Chip
pewas was proclaimed March 20, 1865, whereby these bands of Indians
ceded a single acre of this land as part of the WhiteEarth reservation.
This concession is conclusive that the act of July 4, 1884, withholding
from disposal the lands acquired from the White Oak Point and Mille
Lao bands of Chippewas, by treaty of March 20, 1865, did not embrace
any lands on the White Earth reservation, for the reason that no such
lands were ceded by said treaty.
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It is a cardinal rule of construction that statutes must be interpreted
according to the intent and meaning and not always according to the
letter.

Under this rule, if words or phrases employed in a statute are repug-
nant to other words and phrases that clearly express the intent and
meaning of the statute, they should be rejected as mere surplusage.

The act of July 4, 1884, refers to the lands acquired from the White
Oak Point and Mille Lac bands of Chippewa Indians by the treaty of
March 20, 1865. A reference to that treaty shows that no lands lying
within the territory known as the White Earth reservation was acquired
by the United States from said bands of Indians, but that among the
reservations thereby ceded was "MIilte Lac," "described in the second
clause of the second article of the treaty with the Chippewas of Feb-
ruary 22, 1855."

A reference to the treaty of February 22, 1855, shows that the "Mille
Lac" reservation ceded to the United States by the treaty of March
20, 1865, is described as follows: "fractional townships, viz: 42 N.. R.
25 W., 42 N., R. 26 W., 42 and 43 N., R. 27 W., and also the three
islands in the southern part of Mille Lac."

This is a direct and positive description of the lands referred to by
the act of July 4,1884, and the words, "on the White Earth reserva-
tion," being clearly repugnant to the descriptive words above referred
to, should yield to words that will best carry into effect the intention
of the legislature.

Considering further that the White Earth reserv ation was not cre-
ated until April 18, 1867, and that it has not been ceded to the United
States, but is still a reservation for said Indians, that the 12th article
of the treaty of 1865-by which the Mille Lac Indians ceded the lands
embraced in the " Mille Lac" reservation-provided that said Indians
should not be compelled to remove from said ceded lands, so long as they
did not in any manner interfere with the person or property of the
whites, clearly indicates that it was the intention of Congress to pro-
tect these Indians in their right of occupancy of that territory, as stip-
ulated by the 12th article of the treaty aforesaid.

Your decision is affirmed.

SCHOOL LAND-STATE SELECTION.

STATE OF CALIFORNIA V. SIMIT.

The State is not authorized to select double minimum land in lieu of lost school
sections

Acting Secretary Mutdrow to Commissioner Sparks, April 4, 1887.

Edward M. Smith made application to purchase the NW. J of Sec. 20,
T. 1 N., R. 1 E.> S. B. M, Los Angeles land district, California, under act
of June 3, 1878, which application was rejected by the local officers, for
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the reason that said land prior to said application had been selected by
the State of California as indemnity in lieu of lost school sections six-
teen and thirty-six, from which decision Smith appealed. You reversed
said decision, upon the ground that said selection by the State of Cali-
fornia was invalid, for the reason (1) That the lands selected are double
minimum and such lands can not be selected by the State in lieu of lost
school sections; and (2) Because the selection is based upon alleged
deficiencies that do not exist. From this decision the State appealed.

The deficiencies alleged are as follows:

Part of NE. of Sec. 36, T. 6 S., R. 8 W ........... ............. 80
Part of See. 36, T. 15 S., R. 6 ........................ 160
SW. of Sec. 16, T. 10 S., R. 4 W .......................... . 40
Fractional T. 6 S., R. 24 E. (All S. B. M.) 40

Total ................................. 320
You say that the records of your office show that there is no such

township as 15 S., R. "6 W.," S. B. M., and that fractional township 6
south has been satisfied. Therefore the only deficiency shown as a basis
for the selection of the said NW. 1 of section 20, is part of the NE. i of
Sec. 36, T. 6 S.. R. 8 W.-eighty acres. and part of the SW. I of Sec. 16,
T. 0 S., R. 4 W.-forty acres; making a total of one hundred and
twenty acres.

The selection of one hundred and sixty acres for a deficiency of one
hundred and twenty acres being unauthorized, the State can not sub-
stitute other lands actually lost, or amend by adding other lands to the
basis of indemnity, and thus preserve her selection so as to defeat the
right of an applicant to purchase said land made prior to substitution,
or amendment, because such substitution or amendment would be vir-
tually a new selection, taking effect only from its date. California v.
Haile, (I C. L. L., 324); Selby v. California, (3 C. L. o., 4); Nebraska v.
Dorrington, (2 C. L. L., 647).

The principal ground of error alleged by the State is, in holding "' that
lands double minimum in price can not be selected in lieu of lands
single minimum in price."

In connection with this alleged error, counsel insist that your office
erred in neglecting to state in said decision that in this case the State
selected one acre of double minimum as indemnity for two acres of
single minimum land lost.

If the eighty acres in township 6, and the forty acres in township 10,
are the only lands of the alleged deficiency (upon which this selection
was based), for which the State is entitled to indemnity, as shown by
the decision of your office, their position is not tenable. Counsel do
not controvert the statement that there is no such township as 15 S.,
R. 6 W., S. B. M., and that the deficiency in fractional township 6 south
has been satisfied, but merely allege that your office erred in not giv-
ing them an opportunity to make good the consideration for the land
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selected by surrendering their laim, on account of additional school
lands lost to the State. or to elect what portion of the land selected
they will retain in satisfaction of that part of the indemnity to which
the State is entitled.

But we may assume in the decision of this case that the intention of
the State was to select ime acre of double minimum for two acres of
single minimum.

The seventh section of the act of March 3, 1853 (10 Stat., 244), pro-
vides "that where any settlement by the erection of a dwelling house,
or the cultivation of any portion of the land, shall be made upon the
sixteenth and thirty-sixth sections before the same shall be surveyed, or
where such sections may be reserved for public uses, other lands shall
be selected by the proper authorities of the State in lieu thereof, agree-
ably to the provisions of the act of Congress approved 20th May, 1826."7
The act of July 23, 1866 (14 Stat., 210, 6th Sec.), construed this grant
as giving to the State of California the right to select indemnity for
lost sixteenth and thirty-sixth sections, covered by grants made under
Spanish and Mexican authority. Both acts refer to and adopt the
terms and methods of selection prescribed by the act of May 20, 1826
(4 Stat., 179). It is unnecessary to refer to these acts further than to
show for what lost sections the State is entitled to indemnity. In de-
termining what lands may be selected as indemnity, the act of May 20,
182u, and of February 26, 1859 (11 Stat., 385), control as to the State of
California, as well as to all other States.

The act of May 20, 1826, merely provided for the appropriation of
land for the use of schools in townships and fractional townships, where
no land had been theretofore appropriated, and providing for the ad-
justment of quantity where the township is fractional.

The act of February 26, 1859 (R. S., See. 2275), under which indemnity
school-selections have since been made, provided that-

Where settlements with a view to pre-emption have been made before
the survey of lands in the field, which are found to have been made on
sections sixteen and thirty-six, those sections shall be subject to the
pre-emption claim of such settlers, and if they or either of them have
been or shall be reserved, or pledged for the use of schools or colleges,
in which the lands lie, other lands of like quantity are appropriated in
lieu of such as may be patented to pre-emptors; and other lands are
also appropriated to compensate deficiencies for school purposes, where
sections sixteen or thirty-six are fractional in quantity, or where one
or both are wanting by reason of the township being fractional, or from
any natural cause whatever. Provided: That the lands by this section
appropriated shall be selected and appropriated in accordance with the
principles of adjustment and the provisions of the act of Congress of
May 20, 1826.

This plan of adjustment provided by that act is incorporated in the
Revised Statutes as section 227 6, and is as follows:

The lands appropriated by the preceding section shall be selected
within the same land district, in accordance with the following princi-

2278 DEC--35
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pies of adjustment, to wit: For each township or fractional township
containing a greater quanty of land than three quarters of an entire
township, one section; for a fractional township containing a greater
quantity of land than one half and not more than three quarters of a
township, three quarters of a section, etc.

At the date of the grant to the State of California all lands in that
State were single minimum lands, and the State of California, by pro-
viding for the sale of these lands at $1.25 per acre, construed the grant
to be a grant of single minimum lands, which construction has been
acquiesced in by the Department.

Considering that this is a grant of single minimum lands, the ques-
tion then arises, what lands is the State entitled to select in lieu of lost
school sections 

The act authorizing the selection of lieu lands provides, that for the
lands lost by reason of any of the conditions named in the act, other
lands of like quantity shall be selected. Now, if the State is entitled to
select lands of like quantity for the lands lost, it follows that she is en-
titled to select one hundred and sixty acres for every one hundred and
sixty acres lost, and the State cannot be restricted to a less quantity.

This question as to the authority of the State to select a less quantity
of land as indemnity for a greater quantity lost, is presented in the re-
port of the surveyor-general of California., of August 1, 1882, to the gov-
ernor, quoted in the brief of counsel, which is not controverted by
counsel for the State. In said report, after referring to the preparation
of maps showing the railroad reservations, he says:

This became necessary, not as a matter of general information, but
because the Commissioner of the General Land Office has decided that
when the State selects indemnity lands within such reserved limits, the
land must be regarded as double minimum in price, and the State can
not select within the reserved limits, unless it has lost other lands equiva-
lent in price, without agreeing to surrender two acres for one. This was
done in some cases before I came into office, but without authority, for
the surveyor-general is not allowed to charge more than $1.25 per acre
for State land, while to surrender two acres for one would occasion a
loss to the school fund of $1.25 per acre in all such cases, unless appli-
cants would voluntarily pay $2.50 per acre.

The act of June 22, 1874 (18 Stat., 202), appropriating lands for the
support of schools in certain fractional townships in the State of Mis-
souri, according to the provisions of the act of May 20, 1826, by the
second section provides:
. That the lands to which said fractional townships are entitled as
aforesaid shall be selected by the Commissioner of the General Land
Office out of any unappropriated ublic land within the State of Mis-
souri, subject to sale or location at one dollar and twenty-five cents an
acre.

This act is a construction of the act of May 20, 1826, as to the char-
acter of lands intended to be granted to the State as indemnity for
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lost school sections, and as the act of March 3, 1853, and the act of July
23, 1866, granting sections sixteen and thirty-six to the State of Cali-
fornia, provide that indemnity for lost sections shall be made in accord-
ance with the act of May 20, 1826, it would seen to apply as well to the
State of California, so far as to declare that indemnity lands selected
under the act of May 20, 1826, should be lands subject to sale or loca-
tion at $1.25 per acre.

The tract selected lies within the limits of the Southern Pacific Rail-
road Company, and is embraced in the sections referred to in the act of
March 6, 1868 (15 Stat., 39), restoring lands to market along the line of,
the Pacific railroads and branches, which provides that the even num-
bered sections along the route of the several roads shall be rated at
$2.50 per acre and subject only to entry under the pre-emption and
homestead laws.

Mr. Secretary Cox, by decision of July 5, 1870 (12 L. & R., 223), on
application of the State of Nebraska, under the internal improvement
grant of September 4, 1841 (5 Stat., 453), refused to allow the State to
select even numbered sections within the limits of the Burlington &
Missouri River Railroad, upon the ground that under the act of March
6, 1868, such sections were rated at $2.50 per acre, and by that act,
which was in force when most of the lands were selected, said sections
were subject to entry only under the homestead and pre-emption laws,
and that the grant to the State of September 4, 1841, was made before
there were any double minimum lands, and hence could not include
such lands.

While lands within the limits of a railroad grant reserved from the
operation of the grant to the road are not strictly speaking lands held
in reservation, or appropriated public lands, they are in a certain sense
lands reserved to the United States for disposition under the general
settlement laws; and this applies to all such lands whether so reserved
by the act of March 6, 1868, or by the various grants to railroads, in
which such reservations are made.

Acting Commissioner Curtis, in his decision of August 24, 1875, (2 C.
L. 0., 86,) allowed the State of California "to select outside the limits
of the roads named in the act of March 6, 1868, as indemnity for lost
sections sixteen and thirty-six, other lands equivalent in price and
quantity, and when lands are selected, the minimum price of which
is $2.50 per acre, each acre so selected shall be taken by the State
in satisfaction of two acres the minimum price of which is $1.25 per
acre."

This conclusion seems to have been arrived at upon the theory that
this portion of the public domain is not made exceptional in character,
" save in the purpose of compelling it to make double return in money,
if sold, or stand for double quantity when demanded in satisfaction of
grants of $1.25, public or private."
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This is the only decision I have been able to find in favor of the right
of the State to select double minimum for single minimum lands, and
while it restricted the State to lands outside the limits of the roads
named in the act of March 6, 1868, the reasoning would extend the right
to all such lands. Referring to the opinion of Secretary Cox, above
quoted, he says:

I feel constrained to bold that the even sections within the limits of
the railroads enumerated in said act of March 6, 1868, are subject only
to be taken under the pre-emption and homestead laws, unless where
otherwise specially provided.

I fail however to see wherein he shows that other provision has been
made in favor of State selections, except by the act of June 8, 1868 (15
Stat., 67), amended by act of March 3, 1871 (16 Stat., 581). In this he
says:

The disposition of Congress to depart from the theory deduced from
said act of March 6, 1868, in California, is indicated by the 4th section
of the act of June 8, 1868, entitled "An act to further provide for giv-
ing effect to the various grants of public lands to the State of Nevada,"
whereby each acre so selected was to be taken in satisfaction of two
acres of minimum land specified in the agricultural college act of July
2, 1862. This act of June 8, 1868, was amended by act of March 3,
1871, whereby the State of California was allowed to locate her agri-
cultural college grant on double minimum land, but was required to pay
$1.25 per acre in addition, on patent.

While itis clear that by the above act, Congress extended to the States
of Nevada and California the right to select under the agricultural
grant one acre of double minimum land for two acres of single minimum,
yet the fact that Congress found it necessary to provide in that act for
the selection of double minimum lands, is to my mind conclusive that in
the absence of express provision therefor, it was not intended that such
lands should be selected in lieu of lost school sections.

In the matter of school sections, made by the State of Florida, Sec-
retary Teller held, " such selections can not be made of double minimum
lands within railroad grants, where the lands lost were minimum price."
10 C. L. O., 110).

Considering the olbject and character of the grant and of the various
enactments, I am of the opinion that the term "lands of like quantity,"
refers to the character and quantity of thelands lost, and that the State
is not entitled to select double minimum lands in lieu of single mini-
mum lands lost in place.

Your decision is affirmed.
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RAILROAD GRANT-CT OF FORFEITURE.

OREGON CENTRAL R. R. CO.

The grant made by the act of May 4, 1870, for te construction of a railroad from Port-
land to Astoria, and from a point of junction near Forest Grove to McMinnville
in the State of Oregon, was in effect a grant for the construction of two roads.

The words of limitation in the act of forfeiture, approved January 31, 1885, save to
the grant the full complement of lands granted for every mile of road actually
constructed.

Said act of forfeiture will be properly executed by adjusting the limits of the road
between Portland and Forest Grove separately, and then of the road between the
latter point and McMinnville.

Under suh adjustment the lands lying within the quadrant formed bythe limit lines
northwest of Forest Grove mast be restored to the public domain.

Seretary La mar to Commissioner Sparks, April 5, 1887.

An act of Congress approved May 4, 1870, provides as follows:
That for the purpose of aiding in the construction of a railroad and

telegraph line from Portland to Astoria. and from a suitable point of
junction near Forest Grove to the Yamhill river, near McMinnville, in
the State of Oregon, there is hereby granted to the Oregon Central Rail-
road Company, now engaged in constructing the said road, and to their
successors and assigns . . . . . each alternatesection of thepubliclands,
not mineral, excepting coal or iron lands, designated by odd numbers
nearest to said road,to the amountof ten such alternate sectionspermile,
on each side thereof, not otherwise disposed of or reserved or held by
valid pre-emption or homestead right at the time of the passage of this
act. And in case the quantity of ten full sections per mile cannot be
found on each side of said road, within the said limits of twenty miles,
other lands designated as aforesaid shall be selected under the direction
of the Secretary of the Interior on either side of any part of said road
nearest to, and not more than twenty-five miles from the track of said
Toad to make up such deficiency.

The second section provided:
And whenever and as often as the said company shall file with the

Secretary of the Interior maps of the survey and location of twenty or
more miles of said road, the said Secretary shall cause the said granted
lands adjacent to and coterminous with said located sections of road to
be segregated from the public lands;

Section three provides:
That whenever and as often as the said company shall complete and

equip twenty or more consecutive miles of the said railroad and tele-
graph, the Secretary of the Interior shall cause the same to be exam-
ined, at the expense of the company, by three commissioners appointed
by him; and if they shall report that such completed section is a first-
class railroad and telegraph, properly equipped and ready for use, he
shall cause patents to be issued to the company for so much of the said
granted lands as shall be adjacent to and coterminous with the said
-completed sections. (16 Stat., 94.)

Said railroad was constructed from Portland, west to Forest Grove,
and thence south to McMinnville, and maps of the constructed portion
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were accepted by the Secretary of the Interior. Maps of definite loca-
tion of the line from Forest Grove northwesterly to Astoria were also
filed, and withdrawals made thereon, but the road was not constructed
between these points.

By act of Congress approved January 31, 1885, (23 Stat., 296), it was
provided:

4' That so much of the lands granted by an act of Congress entitled
'An act granting land to aid in the construction of a railroad and tel-
egraph line from Portland to Astoria and McMinnville, in the State of
Oregon,' approved May 4. 1870, as are adjacent to and coterminons
with the uncompleted portions of said road, and not embraced within
the limits of said grant for the completed portions of said road, be, and
the same are hereby, declared to be forfeited to the United States and
restored to the public domain, and made subject to disposal under the
general land laws of the United States as though said grant had never
been made."

On July 8, 1885, instructions were issued to the local officers at Oregon
City, for their guidance under said forfeiting act (4 L. D., 15), and there-
with was enclosed a diagram showing the limits of the forfeited lands,
and of that part of the grant not affected by the forfeiture act. Said
instructions in as far as they relate to the diagram are as follows:
" Construing the whole act, it appears to me that Congress intended to
reserve from forfeiture the lands within granted limits along the whole
of the constructed portion of the road. For the present, therefore, the
restoration of lands under the act of January 31, 1885, will be limited
to the lines shown on the diagram, which is prepared in accordance
with the foregoing view."

The diagram shows that the line of the road extends from Portland
west to Forest Grove, and at that point turns almost at a right angle,
and runs south to MCMinaville. From the town of Forest Grove, as
located on the plat of public surveys, two lines are drawn, one due
north, the other due west, both terminating at the twenty mile limits.
The granted lands lying within the quadrant formed by these lines and
the twenty mile limits are designated on the diagram as forfeited."
The diagram also shows the forfeited lands on the line from Forest
Grove to Astoria.

Said instructions further call the attention of the local officers " to the
provisions of the act protecting the rights of actual settlers, and allow-
ing such as are not entitled to make entry under existing laws to pur-
chase, within one year, not to exceed one hundred and sixty acres at
one dollar and twenty-five cents per acre." "The persons who, under
the provisions of the second section of the foregoing act have a prefer-
ence right of entry of restored lands are thoee who, on January 31, 1885,
were actual settlers in good faith on the lands claimed by them, and
are qualified to make the entry applied for. The preference right may
be exercised within six months from date of promulgation of instruc-
tions."
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On December 19, 1885, there was filed in this Department a petition

of R. Koehler, receiver of the Oregon and California Railway Company,
assignee of said Oregon Central Railroad Company, praying that said
instructions, in as far as they applied to granted lands in said quad-
rant, be revoked. Said petition was referred to your office for exami-
nation and report.

By letter of May 3, 1886, your office submitted its report, recom mend-

ing "that the restoration remain in force as per instructions of July 3,
1885," and transmitted a second diagram marked "B,"" showing the
accurate limits of the grant," to be substituted for the first diagram,
marked "A."

Your letter says:
The diagram (copy enclosed, marked "A") was prepared, generally, in

accordance with the system of measurement recently adopted by this
office in establishing the limits of railroad grants, but the lateral limits
were not measured for each subdivision in detail. An accurate meas-
urement is given in diagram marked 'B.' . . . . . It will be ob-
served by reference to the diagram that the direct course of the road
between Portland and the intermediate point mentioned in the act near
Forest Grove, is due east and west, or nearly so, that at the latter point
the road makes an abrupt turn, and between it and the terminus near
McMinuville the direct course is practically north and south. The lim-
its of the grant are determined by measurement from the actual line of
the road, but at right angles to the direct line or course between the
termini, or from a terminus to some intermediate point named in the
granting act, in the present case the point near Forest Grove. Pro-
ceeding upon this system, which is believed by this office to be the only
true means of accurately determining the limits of the grant, it was
found that the quadrant north-west of Fo rest Grove is not opposite and
coterminous to any portion of the road as constructed, but is entirely
outside of the grant as it now stands, and the restoration was made
accordingly.
- It thus appears that the adjustment of the limits by which the lands

in said quadrant were eliminated from the grant was made in accord-
ance with a system " recently adopted " by your office. That system was
fully set forth by your office letter of April 30, 1886, in the case of Scott
v. Kansas Pacific Railway Company. It was there prescribed as a basis
for adjustment under such system that a line be drawn connecting the
termini of the road. In the present case that requirement is departed
from, and the line is drawn from one terminus to an intermediate point
(near Forest Grove), and thence to the other terminus. The system of
adjustment proposed in said Scott case was rejected by this Depart-
ment on March 10, 1887, and the old system adhered to (5 L. D., 468).
Said diagrams in as far as they are based on said proposed system are
accordingly rejected.

The forfeiting act, however, presents the necessity of re-adjusting
the limits of said grant in order to determine the lines separating the
forfeited lands from those not affected by the forfeiture. It will be
noticed that while the act declares that so much of the grant as is " ad-
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jacent to and coterminous with the uncompleted portions of the road"
is forfeited, it reserves from forfeiture that portion "embraced within
the limits of said grant for the completed portions of said road."

ID my opinion then these lines form two distinct roads: to wit, a road
from Portland to Astoria and a road from Forest Grove to McMinnville.

As will be observed said act of May 4, 1870, provides-" That for the
purpose of aiding in the construction of a railroad and telegraph line
from Portland to Astoria," (and a railroad and telegraph line) "from a
suitable point of junction near Forest Grove to the Yamhill river, near
Mc.Miunville," etc.

The wordsin parenthesis, though not expressed in the act, would seem
to be necessarily implied; thus showing that two railroads were in effect
provided for, to wit, a road " rom Portland to Astoria," and a. road
" from a suitable point of junction " (therewith) " near Forest Grove to
the Yanihill river, near McMinnville," etc.

This view seems irresistible in the light of the definition of the words
"point of junction" as understood in railroad language. These words
are invariably used to indicate the oint where two or more railroads
join, and are not used to designate a point where a part of a railroad
joins another part of the identically same road. If used in this latter
sense, then. every railroad would have as many junctions as there are
"points " between its termini.

But Webster's definition of the word "junction " would seem to be
decisive of this question. In defining the term " junction " in its appli-
cation to railroads, he says it means: "' Specifically the place where two
lines of railway meet; as anassas Junction."

It is true that the granting act in question uses the word "railroad"
and not rail-roads; but it is a well settled proposition that in legal par.
lance the singular embraces the plural and the plural the singular.

The road from Portland to Astoria was not completed, only that por-
tion between Portland and Forest Grove was built. The grant for the
portion between Forest Grove and Astoria was forfeited. The words
of forfeiture are, " so much of the lands granted ... . as are adjacent
to and coterminous with the uncompleted portion of said road." Had
these x ords been unqualified in the forfeiting act, it seems clear that
the line dividing the forfeited lands from those not forfeited would have
been drawn through Forest Grove, at right angles to the unconstructed
line at that point, and terminating at the lateral limits of the grant.
This would have thrown out of the grant large tracts of land that are
opposite to the constructed portions of the road. Congress therefore,
in order to save to the grant lands opposite the constructed portions,
qualified the above quoted words of forfeiture by adding, " and not em-
braced within the limits of said grant for the completed portions of said
road." This clause saves to the grant the full complement of lands
granted for every mile of road actually constructed. This view of the
act is much strengthened when it is observed that the lands in said
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quadrant lie along the uncompleted portion on both sides thereof, and
could have been earned, if at all, by that line.

The provisions of the forfeiting act will therefore be fully carried out
by adjusting the limits of the road between Portland and Forest Grove
separately, and then of the road between the latter point and McMinn-
ville.

The papers are herewith returned, and you will proceed, at your ear-
liest convenience, to make the adjustment in accordance with this opin-

ion. In doing so, you will follow the system now in use.
The petitioner herein asks that all entries allowed on said lands since

the passage of the forfeiting act be canceled. Inasmuch as it does not
appear from the record before me that an entry has been made of any
specific tract, it seems sufficient for the present to direct that, if any en-
tries have been allowed, such action be taken by you as will be in con-
formity with the decision herein. I suggest the importance of furnish-
ing corrected diagrams to the local office as early as possible.

RAILROAD GRANT-PRE-EMPTION CLAIM.

MILLInWAN V. UNION PAC. RY. CO.

Prior to the act of July 14, 1870, the law fixed no limit within which a settler under
the pre-ernption act, on unoffered land, should make proof and payment.

The preference right of purchase, acquired by settlement, residence, and filing, con-
stitutes the nature and substance of a pre-emption claim, and subsequent absence
from the land does not necessarily defeat such claim.

A pre-eruption claim, subsisting at the date of definite location, excepts the land
covered thereby from the grant to the IjUlion Pacific.

To show that under a pre-emption claim, which had attached before definite location,
actual habitation had ceased prior thereto, does not establish the fact that the
preference right of purchase did not then exist and except the land from the grant.

Acting Secretary Muldrou to Commissioner Sparks, April 4, 1887.

On March 6, 1883, Ruth B. Milliman made application to enter under

the homestead law the W. I of SW. i, SE. 4 of SW. i, Sec. 17, T. 6 S., R.

68 W., Denver, Colorado. The application was rejected by the local
officers on the grounds that the tract is within the granted limits of the
Union Pacific Railway Company, Kansas Division.

The records of your office show that the land was included in pre-
emption declaratory statement filed by Thomas P. Sumpter, November 2,
alleging settlement May 1, 1866.

The withdrawal for said grant became effective December 25, 1866,
and the map of definite location was filed May 26, 1870.

Milliman appealed from the action of the local office, alleging that
the claim of Sumpter excepted the tract from the grant. By letter of
May 8,1883, your offlce ordered a hearing to determine the facts on which
the claim of Sumpter was based.
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On September 18, 1883, the day set for the hearing, the company was
represented by attorney, and the applicant herein submitted the testi-
mony of certain witnesses. An adjournment was had by consent to
October 25 following, and on that day the company failed to appear,
and the case was closed. The testimony showed that Sumpter was a
citizen of the United States, that he settled on the tract in the springof
1866, and maintained a continuous residence thereon until the spring of
1868,when he left; that his improvements consisted of a house, one and
a half stories high, twelve acres of breaking, and thirty or forty acres
fenced; that he had some cattle on the place, and raised vegetables,
and sowed some acres in grain. On these facts, your office, by letter of
January 23, 1884, held that the claim of Sumpter excepted the land
from the withdrawal, and that he might have perfected his claim by a
continued compliance with the requirements of the law, but as he
abandoned the tract prior to the date when the company's rights at-
tached by definite location, and as at that date his filing had lapsed
and no other person was occupying or claiming the tract, that the right
of the company thereto became absolute.

I am unable to agree wholly with that conclusion.
The grant was of land not sold, reserved, or otherwise disposed of

by the United States, and to which a pre-emption or homestead claim
may not have attached at the time the line of said road is definitely
located."

There can be no doubt that the claim of Sumpter attached" to the
tract. He was a qualified pre-emptor, he settled, filed, cultivated the
land as required by law, and resided on it for two years. The only
further question to be determined is, did the claim continue in existence
until the date of definite location? If so, the company has no title to
the tract. To determine this question the hearing was had.

The testimony shows that claimant did not continue to inhabit the
tract after the spring of 1868. Does this constitute proof of abandon-
ment of the claim ? It is true that in contests between two settlers, the
term " abandonment" is used to denote an absence from the claim for
more than six months. But a different question is presented here.
The grant provides that no tract shall pass to the road if a pre-emption
claim has attached thereto " at the time the line of said road is defi-
nitely located." Your office says the filing of the pre-emptor had
"lapsed." This is a mistake. The land in question is unoffered."
Prior to the passage of the act of July 14, 1870, the law defined no limit
within which a settler under the pre-emption act, on unoffered land,
should make proof and payment for the same. Said act of July 14 pro-
vided that " all claimants of pre-emption rights shall hereafter, when
no shorter period of time is now prescribed by law, make the proper
proof and payment for the lands claimed within eighteen months after
the date prescribed for filing their declaratory notices shall have expired:
Provided, That where said date shall have elapsed before the passage
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of this act said pre-emptors shall have one year after the passage hereof
in which to make such proof and payment." (16 Stat., 279.) By this
act the life of said filing was extended beyond the date of definite loca-
tion, to wit, to July 14,1871. That is, the right of the pre-emptor to
make proof and payment at any time prior to said date was paramount
to that of any subsequent claimant. This is the nature and substance
of a pre-emption claim. It is a right of purchase, enjoyed by the pre-
emptor, in preference to all others. The testimony fails to show that
the settler in this case had surrendered that right of purchase, or lost
it; in other words, it fails to show that the "' pre-emption claim" was
abandoned. To show that actual habitation ceased at a period prior to
definite location is not enough. Absence does not necessarily terminate
the pre-emption claim. Not even if continued to the date of definite
location. It was necessary to proceed farther, and to show that the
preference right of purchase-the pre-emption claim-initiated and ac-
quired by settlement, residence, and filing had expired at definite loca-
tion. In this the proof failed.

I am therefore unable to find that the pre-emption claim had termi-
nated at date of definite location, and as it had attached, I must hold
that it excepted the tract from the operation of the grant.

It thus appearing that at the date of definite location a right of pre-
emption had fastened to the land, the company has nothing to do with
future conditions.

Said decision is accordingly reversed.

ABANDONED MILITARY RESERVATION-FORT RANDALL.

REYNOLDS V. COLE.

An entry under the act of July 5, 1884, is not authorized without settlement prior to
January 1, 1884, and continuous occupation thereafter.

Acting Secretary Muldrow to Commissioner Sparks, April 4,1887.

On August 18, 1885, John W. Reynolds made application to enter
under the homestead law Lots 2 and 3 of Sec. 6, T. 96, R. 67, and NE.4
of SE. J- and SE. I of NE. i, See. 1, T. 96, R. 68, Yankton, Dakota. The
application was rejected by the local officers because of conflict with the
homestead entry of one Chester F. Cole, made one day prior thereto,
covering said Lots 2.and 3, and the NE. I of SW. J, and SE. I of NW. i
of said section 6.

An act of Congress, approved July 5, 1884, provides:
That whenever in the opinion of the President of the United States

the lands or any portion of them, included within the limits of any
military reservation, heretofore or hereafter declared, have become or
shall become useless for military pnrposes, he shall cause the same or



556 DECISIONS RELATING TO THE PUBLIC LANDS.

so much thereof as he may designate, to be placed under the control ofthe Secretary of the Interior for disposition as hereinafter provided.
(23 Stat., 103).

Said act farther provides for the survey, appraisement and sale of
such lands.

Provided, That any settler who was in actual occupation of any por-
tion of any such reservation prior to the location of such reservation, orsettled thereon prior to January 1, 1884, in good faith, for the purposeof securing a home and of entering the same under the general laws, andhas continued in such occupation to the present time, and is by law en-titled to make a homestead entry, shall be entitled to enter the land so
occupied, not exceeding one hundred and sixty acres in a body, accord-ing to the government surveys and subdivisions.

By Executive order of July 22, 1884, that portion of the Fort Randall
military reservation lying " north of the Missouri river not already con-
firmed to settlers under the act of Congress approved May 18, 1874,"
was placed under the control of this Department, nder the provisions
of said act of July 5.

The tracts in question lie within that part of said abandoned military
reservation. Cole alleged settlement on October 1, 1882, and continu-
ous residence from that date. Reynolds alleged settlement on July 30,
1882, and cultivation of sixteen acres each year since settlement. The
conflict between said entries is as to said Lots 2 and 3. On appeal
from the local office, Reynolds asked that a hearing be ordered to de-
termine the truth of his said allegations.

Your office, by letter of December 26, 1885, affirmed the action of the
local office in rejecting the application, and refused to order a hearing,
as Reynolds did not claim actual residence on the tract, or "state where
his improvements lie."

It is clear Reynolds' application can not be allowed as made, for the
reason that it conflicts in part with the prior entry of Cole.

On appeal to the Department, he does not claim that any of his im-
provements are on the land covered by the entry of Cole, nor even that
they are in the quarter section containing that entry. I must therefore
hold that he has not furnished proper grounds for a hearing to deter-
mine his rights as against those of Cole. His improvements may be al-
together in section 1. It was held in the case of L. R. Hall (5 . D.,
141) that the notice given by settlement and improvement extends only
to the quarter section as defined by the public surveys within which
they are located.

Nor does claimant on appeal allege that he has continued in actual
occupation of the tract since settlement or since January 1, 1884, or
that he is now living thereon. Said act of July 5, under which he
claims, provides that any settler who was in actual occupation of any
portion of any such abandoned military reservation prior to the loca-
tion thereof, or settled thereon prior to January 1, 1884, in good faith
and for the purpose of securing a home and of entering the same under
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the general laws, and has continued in such occupation, and is entitled
to make a homestead entry shall be entitled to enter the land so occu-
pied, not exceeding one hundred and sixty acres in a body, according
to the government surveys and subdivisions. Entries made in accord-
ance with these provisions upon which final proof in conformity with
law and the departmental regulations, has been made, are entitled to
proceed to patent. In the present case the survey was completed in
1875. I am of opinion that in order to entitle a claimant to entry under
said act he must allege settlement prior to January 1, 1884, and con-
tinuous actual occupation since such settlement. Said decision is ac-
cordingly affirmed.

SURVEY-TURTLE M2IOUNTA1IV REGION.

HEMAN C. GREEN.

The extension of the public surveys over this region should not be delayed by the
indefinite Indian claim thereto.

The necessity for the survey is recognized and the former departmental action
therein approved.

Acting Secretary Muldrow to Commissioner Sparks, April 4, 1887.

I have considered the matter of the survey of public lands in the
Turtle Mountain region, in Dakota.

On October 4th 1882, my predecessor, Secretary Teller, wrote to the
Commissioner of the General Land Office, directing him to take such steps
as might be necessary to open up to settlement the lands in Dakota
Territory lying north and west of Devil's Lake, which had been withheld
from occupancy under the land laws by an order of Secretary Schurz
dated September 6th 1880 in view of the alleged rights of certain Indians
known as the Turtle Mountain band of Chippewas.

By letter of October 10, 1882 the Commissioner of the General Land
Office notified the suveyor general for Dakota of this action. On Jan-
uary 6th 1886 the surveyor general for said Territory entered into a con-
tract with one Heman C. Green for the survey of these lands.

January 28th 1886 you directed that all contracts for surveys of these
lands, including the one with Green, "though executed in full compli-
ance with existing regulations," be suspended indefinitely, reciting as
reasons for the suspension the "present status of the Indian claim to
said lands, added to the presumption that the whole question will be
submitted to Congress for requisite legislation as to the regular extin-
guishment of the Indian title, and their proper compensation therefor.

February 27, 1886, Hon. 0. S. Gifford addressed a communication to
the Secretary of the Interior, enclosing a copy of Mr. Green's appeal
from the action of your office in suspending his contract for surveying
the lands referred to. March , 1886, this paper was referred to you
for report, and on April 22, 1886, your report thereon was submitted,
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with several enclosures, but giving no reason for suspending the sur-
veys.

In a further communication, dated April 26,idem, you stated that "in
view of the fact that a dispute did exist in respect to these lands. and
as there were other localities in Dakota in which the demand for sur-
veys was equally urgent, and where there was no clash of interests, it
was my opinion that the small appropriation available for surveys in
that Territory could be more advantageously expended in such localities
than in the Turtle Mountain region. In the exercise therefore of my
discretion in respect to the most available field of surveying operations
I concluded not to approve the Green contract but to expend the ap-
propriation elsewhere ... . . This question is not that of the
Indian title, but is solely and alone that of the expediency of making a
survey in a particular locality, when in myjudgment some other locality
is preferable under all the surrounding circumstances."

By letter of December 17, 1886, you informed the Department " that
several townships within the said country (Turtle Mountain), surveyed
under contracts approved prior to the action of this office in suspending
surveys in said country, have been examined in the field and found to
be correctly surveyed, and the question arises whether the plats of said
townships should be filed in the United States local land office for is,
posal of the lands, in view of said claim of the Indians," as set forth in
certain papers accompanying your said report of April 22nd, preceding,
and submitted the question for departmental direction.

By letter of December 18, 1886, you were informed that the matter
presented in the papers accompanying your said letter of April 22, 1886,
would be considered at once, and in the meantime the plats referred to
would not be filed in the local land office.

January 11, 1887, your letters of April 22, April 26, and December 17,
1886, with all the accompanying papers, were referred to the Commis-
sioner of Indian Affairs " for an expression of his views as to the title
of the Indians in question to the lands involved." A copy of his re-
port, in response to this reference is herewith transmitted, dated Feb-
ruary 17,1887.

In this report he expresses an opinion that the Territory in question
is unceded Indian country, and that the Turtle Mountain Band of Chip-
pewas have some claim thereto, but thinks their claiim should not be a
bar to its further settlement and development, and suggests, in view of
all the facts and circumstances of the case, whether it would not be
best to remove all restrictions as to its settlemeent by resuming survey,
and permitting entry of the lands, leaving the claim of the Indians to
be settled by Congress.

In the letter of Secretary Teller of October 4, 1882, before referred to,
he says:

I am of the opinion that the claim is not well founded, yet if it should
appear on a careful examination of the facts, that such a claim does ex-
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ist, it will be the duty of the government to make proper compensation
to the Indians. I do not think nearly 10,000,000 acres of valuable land
on which a great number of settlers are now located
should be withheld from the operation of the homestead and pre-emp-
tion laws, because a question has been raised whether the small band
of Indians (not exceeding three hundred) have a claim on this land or
not. It is not contended by any one that the government has recog-
nized this claim of the Indians by treaty with them, and the Indians
make no use of the land except to roam over it, not cultivating, I think,
any of it.

Whether these Indians have or have not any just claim to these lands
is not n6w presented in form to be passed upon, aud will not be consid-
ered here. I am persuaded, however, that under the facts set forth this
alleged claim should not be allowed to stand in the way of opening these
lands to settlement under the public land laws.

As this question seems to have been passed upon by my predecessor
with a very full knowledge of the facts before him; as I discover noth-
ing in the papers presented now which indicates that the action taken
by him should be modified in any way; and as there seems to be good
reasons why the lands should be surveyed,-that present and future
settlers may acquire title thereto-you are hereby instructed that the
contract with Green for this survey, if regular and in due form, will be
approved, and that the surveys thereunder will proceed according to
law; and to this end the order of your office of January 28, 1886, sus-
pending said contract and the surveys under it is hereby revoked, and
the surveys will be made as if the contract had never been suspended.

The plats of survey referred to in your office letter of December 17,
1886, covering six townships as therein described, will be filed in the
local land office, for the proper disposal of the lands under existing
laws.

PRIVATE CLAIM-SU RVEY-EVJDENCE.

RANcRo BUENA VISTA.

In the location of a grant the survey must follow the decree of confirmation and act
of juridical possession, and parole testimony is not admissible therefor, except
where there may be an ambiguity, or it is necessary to identify in the field the
boundaries described in those instruments.

In following calls, those mandatory, specific and most important must be gratified,
even to the neglect orexclusion of the less peremptory and important.

Acting Secretary ]i'ldrow to Commissioner Sparks, April 5, 1887.

I have considered the appeal by the claimants of the Rancho Buena
Vista from your office decision of April 10, 1885, rejecting the survey
of said rancho, and directing the surveyor-general of California to
cause a new survey of the same to be made. A full history of this
grant is to be found in the previous decisions tof your office in relation
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thereto, reported in 1 L. D., 260; 2 L. )., 366 and 370, and as the facts
connected therewith are voluminous, only those essential to a proper
understanding of the conclusion herein arrived at will be stated, and
those as briefly a may be.

The land in question lies in San Diego County, California and was
granted, on July 8, 1845, by the Mexican authorities to the Indian Fe-
lipe, and confirmed on May 16, 1854, by the board of land commission-
ers to Jesus Machedo, assignee, which confirmation was approved by the
United States district court, February 1, 1856, but no formal decree of
affirmation was filed until April 15, 1879. This decree confirmed to
the claimant the tract in question " to the extent of one-half of a square
league of land, a little more or less, being the same land which is situ-
ated in the county of San Diego, known by the name of Buena Vista,
and bounded and described as follows:

Commencing at the northwest corner of the garden of the Indian
Felipe, and running east two thousand five hundred varas to the bound-
ary line of Lorenzo Soto; thence running south two thousand five.
hundred varas to a small peak, where stand two rocks joined together;
thence running west two thousand five hundred varas to a small red
hill; thence running north two thousand five hundred varas to the
place of beginning, on a hill where there is a rock; containing in all
half of a square league, Reference for further description to be had to
the original grant, and to the translation of the original record of jurid-
ical possession.

Reference being thus made to the original grant and the "transla-
tion" of the record of juridical possession, they become to all itents
and purposes a part of the final decree.

There is nothing in the original grant to be noted, save that the peti-
tion of Felipe was for " a small piece of land . . . . half a league in length
and one half in breadth." The application was approved by the Com-
mittee on Public Lands to the " extent of half a square league," and
the grant made by Pio Pico to Felipe for "the lot of land known as
Buena Vista," one half league square in extent, and is the same he
actually occupies."

Jose R. Arguello, the alcalde, thus describes the delivery of juridical
possession:

As we stood at one of the boundaries of the garden of the Indian
Felipe, the line was drawn east and there were measured and counted
two thousand five hundred varas, which terminated at the boundary of
Don Lorenzo Soto, where the party interested was ordered to place his
land mark. From this place the line was drawn in a south course,
there were measured and counted two thousand five hundred varas,
which ended at a small peak where stand two rocks joined together.
Here the party interested was ordered to place his land mark. From
this point the line was drawn, course west, and there were measured
and counted two thousand five hundred varas, which ended at a small
red hill, where the party interested was ordered to place his land mark.
From this point the line was drawn, course north; there were measured
and counted two thousand five hundred varas which ended upon a ill,
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where stands a large rock, and the party in interest was ordered to place
his land mark. Here the party in interest was informed that he was now
in secure and peaceable possession to the end; that he might enjoy it
freely and unreservedly, the proceeding being considered as ended.

Sevcralsurveys of the rancho were made from time to time, but none
of them being satisfactory to your office they were rejected, for reasons
stated. No appeal having been taken from these rejections, it is not
necessary to go into any discussion in regard to this former action. On
May 27, 1884, the surveyor general of California was instructed to cause
a new survey of the raDcho to be made, conforming, as nearly as prac-
ticable, to the boundaries set forth in the decree, being the same de-
scribed in the act ofjuridical possessioni. In your said letter you stated
that the northwest corner should be adopted as located in the Stroebel
survey, "on a hill where there is a big rock"; and the southeast corner
as described in the Hays survey and also located in that of Minto,
"on the top of a red hill."

On June 13, 1884, the surveyor general enclosed map and field notes
of Minto's survey, and also a diagram marked R, showing the lines of
the previous surveys, and also that which would be made if the direc-
tions of the Commissioner were followed.

On July 1, 1884, your office replied, stating that it appeared, from
Minto's field notes and diagram R, that the location of the northwest
corner by Stroebel was erroneous, and the previous instructions in re-
lation to its adoption were modified; and it was said that certain des-
ignated points on said diagram were probably the proper locations for
the northwest, southwest, and northeast corners. But the surveyor
general was instructed in executing the survey to be always " governed
by the boundaries designated in the decree of confirmation, adopting
the suggestions herein, as far as they are found to correctly indicate the
corner boundaries on the ground."

In pursuance of these instructions, survey of the premises was made
in September, 1884, by Deputy-Surveyor Wheeler, approved and
forwarded October 25, 1884, by the surveyor-general, together with
field and descriptive notes, the protests of certain settlers against the
approval of said survey, and other papers relating thereto.

On April 10, 1885, your office rejected said survey, and a new one was
ordered; and it is on the appeal of the grant claimants from this action
that the case is now before me.

'Wheeler, the deputy who made this survey, states that he is familiar
with the country and people in the neighborhood of the grant, and is
also familiar with the Spanish language; that prior to making said sur-
vey he ound an old native Californian, Sylvestre Marron by name, who
was the only living witness of the act of juridical possession, having
acted as chainman on that occasion; that with this person a careful and
thorough examination of the country was made, and he showed to the
deputy all the old corners and lines exactly as shown in the field notes

2278 DEC--36
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and plat of the latter. The affidavit of Marron in Spanish, and a trans-
lation thereof, is also transmitted; and his character as a man of intel-

ligence and veracity is vouched for by the deputy.
* * * * * * *

Wheeler acted upon the statements of Marron and located his survey
in accordance therewith, so far as they went, and says in his report that
he found the corners without difficulty, and the whole survey in his opin-
ion corresponds with the juridical possession as actually delivered. The
area embraced in his survey is 4,269.60 acres, or nearly an entire square

league.
If the location of the grant was to be determined alone by parole

testimony, that of Marron would be of great value, if not contradicted
or impeached. But in this survey Ave are not authorized to go outside

of the decree of confirmation and act of juridical possession, except
where there may be an ambiguity, or it is necessary to identify in the

field the boundaries described in those instrunents.
Neither the original petition of Felipe, nor the grant to him describes

the land by boundaries. It is spoken of as " half a league," "occupied

with his stock since 1836," "' covered by his muralles (enclosures) .....
garden and house," but no further description is given until the com-
pletion oftthe act ofjuridical possession, wherein the boundaries are for
the first time stated. The board of land commissioners and the United
States district court confirmed the grant by described boundaries. So
that upon confirmation, if not so before, the grant became one of the
land contained within certain sp'ecified boundaries, containing by esti-
mation "half a square league"; and it must be surveyed by boundaries
and not quantity alone.

The act of juridical possession seemingly describes these boundaries
with much precision and definiteness; but, like nearly all kindred pro-
ceedings of the Mexican authorities, on a careful examination, it is dis-
covered that there is an absolute want of precision where it is most
needed. In fact, the boundaries as located in the act of juridical pos-
session have no definite beginning nor ending. It says, " as we stood
at one of the boundaries of the garden of the Indian Felipe, the line was
drawn east," etc. From this statement it is impossible to learn which
one of the boundaries of the garden was the place of beginning, from

which the line was run east to the land of Loenzo Soto. So that, if this
was all the record information, it would present such a case of ambi-
guity as to make it necessary to go into parole proof to find the initial
point; and the testimony of Marron ought to throw light on the sub-
ject. But where the act of juridical possession is ambiguous, in this
respect, the decree of confirmation is clear and unambiguous; for it con-
firms the grant as follows: "C Commencing at the northwest corner of the
garden of the Indian Felipe and running east," etc. Thus, then, we
have the place of beginning established by the decree as at the north-
west corner of the garden and any survey whick does not adopt that
point as the place of beginning must be rejected. There does not seem
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to be any difficulty in finding the garden, as it is located at about the
same place in all of the plats of surveys heretofore made. But should
there be difficulty in so exactly locating its lines as to determine with
reasonable accuracy the northwest corner thereof, parole testimony on
this point could be taken.

The act of juridical possession is also defective in not showing that
the line of measurement or survey was closed and ended at the place of
beginning. In describing the fourth or last line, it says, "the line was
drawn, course north, there were measured and counted two thousand
five hundred varas, which ended upon a hill where stands a large rock."

Thus, the place of beginning is described as "at one of the boundaries
of the garden," and the place of ending as "upon a hill where stands a
large rock.?' As the place of ending in such a survey should be at the
place of beginning, the presumption would be that the "hill where
stands a large rock" was the point "at one of the boundaries of the gar-
den" at which the survey begun; but the language is not clear or free
from ambiguity upon this point. In fact, Marron says, in-lis affidavit,
that the juridical survey was commenced at a rock, which he showed
Wheeler, at the head of the garden, and that the line was then run west
instead of east "to a large rock on a hill," and that in reality no line was
ever run to the east from the head of the garden, nor was any eastern
line, north and south, ever ran or the survey closed.

But we are not left in doubt on the point of the continuity of the lines,
for the decree of confirmation again comes to our relief and describes
the fourth and last line as " running north two thousand five hundred
varas to the place of beginning, on a hill where there is a rock." About

this language there can be no mistake.
Thus all ambiguity as to the place of the beginning and ending of the

lines or boundaries is removed, and parole testimony is not admissible
in this respect. Te place of beginning is established by the decree
with almost mathematical certainty at the northwest corner of the gar-
den, and there the survey must begin and end. As a matter of course
unless the place of beginning is established no survey can be made;
and about the place in this case I do not think there can be any diffi-
culty. In all of the surveys it is stated that the lines of the old garden
are plainly discernible, and its location cannot therefore be difficult of
ascertainment. In fact, there seems to be no dispute about it.

In following calls, those mandatory, specific and most important must
be gratified, even to the neglect or exclusion of the less peremptory,
specific or important. In this case the important and mandatory call
in the fourth and last course is "to the place of beginning"; which is
judicially determined to be at the northwest corner of the garden, and
to that plae of beginning the last line must go, even to the neglect, if
necessary, of the subordinate, less important and specific call "for a hill
where there is a rock." But even this may not be necessary, for Marion

says the juridical survey was "commenced at a rock at the head of the
garden."
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In the survey under consideration the place of beginning was not at
the northwest corner of the garden, but a long distance west thereof, as
located on Wheeler's plat. In doing this Wheeler follows the state-
ments of Marron and adopts as the place of beginning what the latter
pointed out as the northwest corner of the juridical survey and which
Wheeler also adopts as his northwest corner. In this there was mani-
fest error. For, as I have shown, there is no ambiguity in the language
of the decree of confirmation, as to the place of beginning, to justify the
admission of testimony to explain it; and besides the testimony of
Marron does not explain, but flatly contradicts, the official transla-
tion" of the act of juridical possession, and also the decree of confirma-
tion, by seeking to establish another place of beginning and ending, one
mile at least westward from the place plainly described in the decree.

This fatal defect in Wheeler's survey is sufficient to require its rejec-
tion, and therefore I affirm your judgment in rejecting the same and in
ordering a new survey of the grant.

As at present advised, the location by Wheeler of the northeast,
southeast and southwest corners would appear to be approximately
correct, inasmuch as they are reported as established at points appear-
ing to answer in description those recited in the decree; but I prefer
not to decide definitely as to these locations at this time. Since the case
has been pending here on appeal, several protests and affidavits have
been filed by parties claiming to have adverse interests, and who assert
that the survey of Wheeler is grossly incorrect, was made entirely in
accord with the wishes of the grant claimants, and that the affidavit of
Marron was manufactured to fit the case. In fact, it is asserted that
since the making of said affidavit, Marron has admitted to more than
one witness that he was not present at the juridical survey, but at that
made by lays in 185S. And these protestants assert that the grant
has been unduly amplified in all directions by the different surveys, and
especially the last, and that the true boundaries of the grant have never
been correctly located.

Inasmuch as, in view of the above assertions, there may be some
doubt as to the proper location of the other corners heretofore men-
tioned, the description of which in the decree might be applicable to
other points in that neighborhood, and therefore not within the rule
asserted as to the unmistakable description of the place of beginning
herein adopted, I have concluded it is best that all parties, claiming an
interest in the proper location of said grant, should be notified of the
time and place of the new survey, and that testimony offered, tending
to elucidate the matter should be taken, and the information thus ob-
tained acted upon in making said survey.

*P * * * * * *
With the modifications and additions stated, I approvo of the other

instructions given by your letter of April 10, 1 885, to the surveyor gen.
eral.
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RAILROA D GRANT-A CT OF MARCH 3, 1865.

GREENHALGE V. ST. PAUL M. & M. RY. Co.

By definite location, and indemnity withdrawal under the additional grant of 1865,
the lands covered thereby were excluded from entry and settlement.

Acting Secretary ilul drow to Commissioner Sparks, April 5, 1887.

I have considered the case of James Greenhalgh v. the St. Paul, Min-
neapolis and Manitoba Railway Company, on appeal by the former from
your office decision of October 11, 1883, rejecting his application to
make homestead entry for Lots 12, 15 and 16, in the SW. 1 of Sec. 31,
T. 150, R. 46, Crookston, Minnesota.

Said application was made on January 2, 1883, and was rejected by
the local officers.

By act of Congress approved March 3, 1857, (11 Stat., 195,) a grant
of land was made to Minnesota, then a Territory, to aid in the con-
struction of certain railroads, of every alternate section designated by
odd numbers for six sections in width ol each side of such roads, with
a right to select indemnity from odd sections in no case further than
fifteen miles from the lines of said roads. By the act of Congress of
March 3 1865 (13 Stat., 526), the quantity of land granted by the act
of 1857 was increased to ten sections per mile, with an enlargement of
the limits within which indemnity lands might be selected from fifteen
to twenty miles. One of the roads thus provided for was the Saint
Paul and Pacific. By act approved March 3, 1871 (16 Stat., 588), said
road was allowed to alter its branch line as located under the original
act, and to locate and construct it " from St. Cloud to a point of inter-
section with the line of the original grant at or near Otter Tail or Rush
Lake, so as to form a more direct route to St. Vincent, with the same
proportional grant of lands to be taken in the same manner along said
altered line, as is provided for the present line by existing laws." The
line thus provided for was known as the St. Vincent Extension, now
the St. Paul, Minneapolis and Manitoba Railway.

In the case of Barney v. Winona and St. Peter Railroad Company,
the supreme court, in reference to said grants, held that the grant of
1857 " was one by description, that is of land in place and not one of
quantity. It was of particular parcels of land designated by odd num-
bers for six sections on each side of the road; that is, of particular par-
cels of land lying within certain defined lateral limits to the road and
described by numbers on the public surveys. The grant of the four ad-
ditional sections bv the act of 1865 was also a grant of land in place.
The intention of Congress was to enlarge the first grant from six to ten
sections per mile, the additional four to be taken in like manner as the
original six. and subject to the same limitations, and to others that had
been or might be prescribed, with a right to select indemnity lands
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within twenty miles instead of fifteen. The act did not purport to
change the character of the first grant, but to increase its quantity."
(117 I. S., 228.)

The limits of the granted lands. and of the indemnity lands are there-
fore ten and twenty miles, respectively, from the road.

An inspection of the plats of your office shows that lot 15 of the land
in question falls within the ten-mile or granted limits for said St. Vin-
cent Extension-St. Paul and Pacific Railroad Company- the right of
which attached on December 19, 1871, upon acceptance of its map of
definite location. Said Lots 12 and 16 fall within the indemnity limits
of said line, notice of the withdrawal for which was received at the
local office February 15, 1872. The record fails to show that at the
date of the withdrawals or rior thereto there was any claim to the
land but that of the company.

The application of Greenhalgh, made long after the rights of the com-
pany had attached to the granted lands, and after notice of withdrawal
in the indemnity limits, must therefore be rejected.

Said decision is accordingly affirmed.

RAILROAD GRAXT-BES JUDICA TA.

ELWELL V. NORTHERN PAC. R. R. Co.

A final decision against a right asserted nder the pre-emption law is no bar to a
claim by the same person for the same land under a different law .

Land held and occupied under a settlement claim is not subject to indemnity selection.

Acting Secretary Muldrow to Commissioner Sparks, April 8, 1887.

I have considered the case of Robert Elwell v. the Northern Pacific
Railroad Company, involving the W. J of SW. 1 of Sec. 9, T. 10 N.,
R. 39 E., Walla Walla, Washington Territory, on appeal by the com-
pany from the adverse decision of your office, dated February 20,
1884.

It appears that the land is surveyed, unoffered land, within the in-
demnity limits of the withdrawal for the benefit of the Northern Pacific
Railroad Company.

Elwell filed declaratory statement January 19, 1871, for the S. of
SE. i of 8 and W. i of SW. 1 of Sec. 9, T. 10, R. 39, alleging settlement
July 1, 1870. In 1872 he sought to prove up on his pre-emption claim,
but his application was refused, because the land in section nine was
within the limits of the grant to said railroad company, and on appeal
a hearing was ordered by the Commissioner. At this hearing the rail-
road company did not appear, and the local officers recommended that
the application be granted, This action was not approved by your
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predecessor, Commissioner Drummond, who, on July 21, 173, ordered
that the decliratory statement be canceled as to the W. of SW. ± of

section 9-holding that Elwell, having failed to file his claim within the

time required by law, three months after settlement, the adverse inter-
est of the railroad company attached un(ler the withdrawal of Decem-
ber 8, 1870. There being no appeal from this decision, the case wss

closed and the declaratory statement canceled September 4, 1S84, a to
the odd nunibered section.

On July 17, 1875, Elwell transmuted his filing on the S. 4 of SE- j of

section into homestead entry No. 331, made final proof and entry
thereon November 2, 1SSI, for which patent was duly issued to and ac-
cepted by him April 10, 1882.

The withdrawal of December 8, 1870, for the benefit of the Northern
Pacific Rbilroad, which was held to have precluded Elwell from hold-

ing the land under his filing of January 19, 1871, was made on map of
general route an(l withdrew the land for forty miles on each side of the

road, or only within the granted limits. On February 21, 1872, the
comnpany filed another map, containing '"a preliminary line " of said road,

or general route, which entered Washington Territory on the east at a
point over one hundred miles further north than the former, but con-
verging so that at the Columbia river the lines of both routes became
substantially the same. At the request of the company, withdrawal
was made under this second map on March 30, 1872; and the land in

controversy was within the lines of both withdrawals. Afterwards, on
October 4, 1880, the line of said road was definitely located, when an-

other withdrawal, in conformity with the map of definite location, was

made, when the land in controversy was found to be outside of the
granted but within the indemnity limits, for which. withdrawal was made
November 30, 1880.

On January a, 1S4, the company included the said tract in its list of
indemnity selections. Against this selection, on January 31, 1884, El-
well filed protest in your office, alleging that he has continued in pos-

session of said SW. i of section 9 ever since he first made settlement

thereon in July, 1870; that up to January 1, 1876, together with his
family, his actual residence was upon the same; that it has always been
under one inclosure with the S. i of SE. of section 8, and with the lat-

ter worked as one farm; that he has buildings and improvements of
large value on said W. v of SW. 4 of section 9, and seventy acres
thereof under cultivation. He insists that error was committed in re-
fusing to permit him to make final proof and entry of the tracts in both
sections, and he prays that he may now be allowed to surrender his

patent for the S. I of SE. 4 of section 8, amend his homestead entry by

including therein the W. i of SW. 1 of section 9, and that a new patent
may be issued to him covering both of said tracts. Your predecessor
approved of this application of Elwell and directed that the same be
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granted. From this action the railroa( company has appeale(l; and on
its appeal the case is now before me.

I do not regard the present case as coming within the rule of es
adjudicata, for the application of Elwell, now under consideration, is
that he be allowed to enter and patent the land under the homestead
laws, thus seeking to obtain it under a new and different right from that
under which his former application was made, and he is entitled to have
his present application considered as fully and fairly as though none
other had ever been made by him for that tract, and acted upon by the
land officers. See St. Paul, M. & M. Ry. Co. v. Paulsen (4 L. D., 232);
Hastings & Dakota Ry. Co. v. Whitnall (ib., 249); Olson v. Larson (ib.,
403); Holmes v. N. P. R. R. Co. (5 L. D., 333).

The settlement of Elwell, July 1, 1870, excepted the land from the
first withdrawal of December 8, 1870, and also from the second one of
March 30, 1872, when his filing was actually of record, and the land was
not within the granted limits of the third withdrawal, made on the
definite location of the road. So that though the land within the limits
of the withdrawal of December 8, 1870, has not been restored to the
public domain, and the tract in question is within those limits, the com-
pany acquired no right to it by virtue of either that withdrawal or the
one of March 30, 1872, because it was not then free from the pre-emp-
tion claim of Elwell. And, because of the continuing occupation of
Elwell, it was not subject to the selection of the company as indemnity
land, on January 5, 1884.

In the consideration of the present application the former judgment
should neither estop nor prejudice the claims of Elwell, but should
rather advance them, because explaining the delay in their presenta-
tion. The continuous occupation and inclosure of the land, since the
first settlement! has been a daily, persistent and aggressive assertion of
right thereto, and, since the former decision, a constant protest against
its correctness. These are facts which may be properly considered in
dealing with a case of this sort.

The evidence of Elwell's settlement, occupation, inclosure and culti-
vation of said land not being traversed, may be treated as being con-
ceded by the attorney for the company; and inasmuch as the showing
in relation thereto is satisfactory to your office, further hearing is not
ordered, but I approve of the proposed action in canceling the selection
of the company, accepting the surrender of Elwell's patent and allow-
ing the proper amendments, so as to include the land in controversy in
a new patent to be issued to him.

The judgment of your office is therefore affirmed.
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FEES OF LOCAL OFFICERS-ACCOUNTS.

CiRCULAR.

Acting Commissioner Stockslager to registers and receivers, August 18, SSO.

Your attention is called to the following extract from the act making
appropriations for sundry civil expenses of the government for the fiscal
year ending June 30, 1887, approved August 4, 1886:

"All fees collected by registers and receivers, from any source what-
ever, which would increase their salaries beyond three thousand dollars
each year, shall be covered into the Treasury, except only so much as
may be necessary to pay actual cost of clerical services employed
exclusively in contested cases, and they shall make report quarterly,
under oath, of all expenditures for such clerical services, with vouchers
therefor."

In accordance with the act of Congress, as quoted, receivers will,
from and after August 1, 1886, deposit to the credit of the Treasurer of
the U. S. all moneys received for reducing testimony to writing, and
all other fees which, by the act of March 3, 1883, were authorized to be
retained by registers and receivers (except the amount payable for
clerk hire, in accordance with the terms of the law), as other public
moneys of the United States received from fees and commissions are
deposited. All such fees will be reported in detail on the receivers'
monthly detailed account-current thereof (Form 4-146), and accounted
for in their monthly and quarterly accounts.

The fee of one dollar, authorized to he retained by the register for
giving notice of the cancellation of an entry, as provided by the act of
May 14, 18S0, will be paid to the receiver, who will deposit it with the
other fees.

Receivers will render special disbursing accounts for the suhns paid
out for clerical services rendered in contest cases, which must be veri-
fied under oath and supported by the proper vouchers.

The circular of this office, dated July 20, 1883,* and all subsequent
instructions not in accordance with this circular are hereby modified
accordingly.

You will please acknowledge the receipt of this circular.
Approved:

L. Q. C. LAMAR,
Secretary.

See 2 L. D. 662.
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PRIVATE CLIM-SCRIP-JUNE 2,1858.

STEPHEN SWEAYZE.

The athority of the surveyor-general to issue scrip under the third section of the
act of June 2, 1858, is subject to the supervisory jurisdiction of the Commissioner
of the General Laud Office, acting under the direction of the Secretary of the
I nterior.

Indemnity-scrip can issue under said act only on the existence of two conditions: (1)
The claim nust have been confirmed, and (2) it must, for some reason named iD

the act, remain unlocated and unsatisfied.
An unsatisfied claim for a specific quantity of land, founded on an order of survey

made in 1795, with no specific location of the land, is a proper basis for the is-
suance of scrip under said act.

The uncontroverted finding of the srveyor-general that a claim has not been located,
or in any manner satisfied, shall be taken as satisfactory proof of such fact.

The applicant or scrip must show himself to be the legal representative of the origi-
nal confirmee.

Acting Secretary ]llildrow to Commissioner Sparks, April 8, 1887.

The several acts of Congress approved respectively March 2, 180 (2
Stat., 324), April 21, 1806 (id., 390), and March 3, 1807 (id., 40), pro-
vided for ascertaining and adjusting the titles and claims to land within
the territory of Orleans, and the district of Louisiana, and pursuant to
these acts Commissioners were appointed to investigate and report
upon such titles and claims. In the report of the Commissioners, thus
appointed, for the western district of Louisiana, dated May 1, 1815, the
private land claim of Stephen Sweayze, numbered 137, class B, among
others, was recoin mended for confirmation. See American State Papers,
Green's Edition, Vol. III, pp. 109 and 133.

This report and recommendation is in the words following, to wit:
Stephen Sweayze claims four hundred arpens of land in Attakapas,

by virtue of an order of survey dated 9th December, 1795. The notice
is accompanied by the petition of said Sweayze, inhabitant of Natchez,
dated 20th November, 1795, for ten arpens of land on each side of the
gully, called Cypremart, with the small depth that may be found,
bounded on one side by land of Samuel and John Bell, and on the other
by the royal domain. Subjoined to the petition is the order of survey
by the Baron Carondelet, ated 9th December, 1795, for the ten arpens
front solicited, with the depth that may be found, not exceeding forty
arpens. A plat o survey by William Atchison, dated Attakapas, 16th
December, 1796, embracing four hundred arpens in a square form, is
also filed. No proof of occupancy has been offered, and the claim is
reported on that account. The Commissioners, believing it to be a claim
which would have been deemed valid under the Spanish government,
recommend its confirmation in conformity with the tenor of the order
of survey, giving ten arpens front on said gully, with the el)th of
twenty-arpens o each side embracing an area of four hundred arpens.

This claim was confirmed by the first section of the act of Congress,
approved April 29, 1816, (3 Stat., 329), but it seems never to have been
located, as will more fully appear hereafter.
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On the 14th of August, 1S77, the surveyor-general of Louisiana issued

certificates of location on this claim under the provisions of the third

section of the act of June 2, 1858 (11 Stat., 294), and on the same ay

transmitted them to your office for approval and autlentication. These

certificates, are numbered 357 A to 357 D, inclusive, certificates A, B,

and C being for eighty acres each, and certificate D for 100.28 acres-

in all 340.28 acres, or 400 arpens, French measure-and were issued

upion the application of D. J. Wedge, who asserted title to the Sweavze

claim under and by virtue of the proceedings of a succession sale of the

estate of the deceased confirmee, alleged to have been had on the 29th

day of August, 1872, in pursunce of a decree of the parish court in

and for Lafayette parish, in the State of Louisiana.
The surveyor general, in his letter of transmittal before mentioned,

makes the following report in the matter of this claim

I have the honor to state that upon a careful and complete examina-
tion of the maps of surveys, records, and other (ita in this office, I find
that this claim has never been located. I also find that the attention
of Deputy-Suirveyor It. C. Trimbly was called to this claim in an order
of survey, dated Novemnber 10, 1835, by Surveyor General Williams,
with directions to locate it, but owing, it is supposed, to the want of
exact dlata. and the fact that the lnd which this claim embraced had
been surveyed as public land in the year 1832, it was deemed best not
to locate it and cause unnecessary conflict of surveys. Again. in 1857;
when a correction of some of the surveys in T. 15 S., R. 7 E., SW. D.,

was being made by Deputy-Surveyor Anthony Doherty, it was the
desire of this office to locate this claim, but upon application to the reg-
ister of the land office at Opelousas, he stated that that office contained
no record or papers which could aid the deputy-surveyor to establish

the boundaries of this claim on the ground.
I find upon file in this office, under date of September 2, 1872, a peti-

tion for relief under the act hereinbefore cited, accompanied by evidence
of title in the present legal representative of the said Sweayze. My
attention has been more recently called to this claim, and the proof
being satisfactory respecting the confirmation, transfer of title, and that
the claim remains unlocated and unsatisfiedl, I have caused the. scrip to
issue.

When the scrip came up to your office, the Commissioner'refused to

approve and authenticate it, holding the evide nce upon which it was

issued was too meager and unsatisfactory. Finally, by letter to W. A.

Coulter, Esq., one of the attorneys for the present alleged legal repre-

sentative of the original claimant, dated December 16, 1885, your office

adhered to its former order of suspension in the matter of this and

certain other claims of similar character, and refused to deliver the

scrip aforesaid, because of the rulings in the cases of Madam Bertrand

(Land Office Report 1879, p. 215), and Joshua Garrett (2 C. L. L., 1005).

Thereupon, an appeal was duly taken by Mr. Coulter, and the case

has been very carefully considered by me. Counsel have been heard

orally and fully as to the questions involved herein, and have also filed

briefs in support of the position taken by them in the matter of this

claim.
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The third section of the act of 1858, under the provisions of which
these certificates were issued, concludes as follows:

That in all cases of confirmation by this act, or where any private
land claim has been confirmed by Congress, and the same, in whole or
in part, has not been located or satisfied, either for want of a specific
location prior to such confirmation, or for'any reason whatsoever, other
than a discovery of fraud in such claim subsequent to such confirma-
tion, it shall be the duty of the surveyor-general of the district in which
such claim was situated, upon satisfactory proof that such claim has
been so confirmed, and that the same, in whole or in part, remains
unsatisfied, to issue to the claimant or his legal representatives, a
certificate of location for a quantity of land equal to that so confirmed
and unsatisfied; which certificate may be located upon any of the pub-
lic lands of the United States, sbject to sale at private entry at a price
not exceeding one dollar and twenty-five cents per acre: Provided, That
such location shall conform to legal divisions and subdivisions.

Upon the state of facts hereinbefore narrated, and under the pro-
visions of the act just quoted, it is most earnestly insisted by counsel
that the action of the surveyor-general of Louisiana, in finding that
said claim had been confirmed, that the same remained unlocated and
unsatisfied, and that the legal representative of the deceased confirmee
was entitled to certificates of location, and also his action in determin-
ing who is such representative and in issuing the scrip aforesaid in
favor of the party so found by him to be such representative, is final;
that there is no authority or power vested in the Commissioner of the
General Land Office, or in any other officer or tribunal, to control the
discretion exercised by the surveyor-general in the matter; and finally,
that the act does not contemplate or require the Commissioner of the
General Land Office to approre and authenticate said scrip, or to with-
hold the same from the party who was found by the surveyor-general
to be entitled to receive it. If, however, this position is adjudged to
be untenable, then it is insisted with equal earnestness that the rulings
in the cases of Madam Bertrand and Joshua Garrett (supra) are erro-
neous, an(l that said cases should be overruled.

The first position assumed here by the appellants, viz, That the sur-
veyor-general's action in determining to whom under the provisions of
the act of 1858 scrip should be issued in any given case, and in issuing
the same in favor of the party thus found to be entitled to it, is not
subject to the supervision or control of the Commissioner of the Gen-
eral Land Office, or any other officer or tribunal, presents a new ques-
tion for the consideration of the Department. So far as can be ascer-
tained at this time, it has never been considered here before in the
light in which it is now presented; and so far as can be now ascertained
the uniform practice of the Department since the passage of the act
of 1858 has been that all scrip issued under te provisions of the third
section of said act must be approved and authenticated by the Cominis-
sioner of the General Land Office, under the direction of the Secretary
of the Interior, before it is locatable.



DECISIONS RELATING TO THE PUBLIC LANDS. 573

Even so late as September 17th last, this Department in the case of
Lettrieus Alrio (5 L. D., 158) assumed jurisdiction and authority to
pass upon and review the action of the surveyor-general of Louisiana,
in issuing scrip under the provisions of the act referred to, and in de-
termining to whom such scrip.belongs. But inasmuch as in said case
the question here presented was not then directly considered and made
a matter in issue, and because it is urged with such force and earnest.
ness that the uniform practice of the land department, in the matter
herein, for nearly thirty years, has been erroneous and unwarranted, I
have determined to give this question a most careful consideration.

The general authority of the Commissioner of the General Land Of-
fice to supervise and control matters relating to the public lands is
found in sections 453 and 2478 of the U. S. Revised Statutes. Section
453 provides:

The Commissioner of the General Land Office shall perform, under
the direction of the Secretary of the Interior, all executive duties ap-
pertaining to the surveying and sale of the public lands of the United
States, or in any wise respecting such public lands, and, also, such as
relate to private claims of land, and the issuing of patents for all grants
of land under the authority of the government.

And section 2478 provides:
The Commissioner of the General Land Office, under the direction of

the Secretary of the Interior, is authorized to enforce and carry into
execution, by appropriate regulations, every part of the provisions of
this Title (The Public Lands) not otherwise specially provided for.

It is to be noted that no part of the said act of 1853 was incorporated
into the Revised Statutes. Hence, said act exists, and has the same
force and effect as if there had never been a revision of the statutes.
Said act, however, must be read, not by itself, but in patri materia with
the sections of the Revised Statutes above quoted, for it is well settled
in jurisprudence that-

The correct rule of interpretation is, if divers statutes relate to
the same thing, they ought all to be taken into consideration in con-
struing any one of them, and it is an established rule of law, that all
acts in par materia are to be taken together, as if they were one law.
U. S. v. Freeman (3 How., 564).

Section 453 is a substantial re-enactment of the first section of the act
of July 4, 1836 (5 Stat., 107), as modified by the act of March 3, 1849 (9

Stat., 395), establishing the Department of the Interior. This act of
1836 enlarged the authority of the Commissioner of the General Land
Office over his subordinate officers; and since its passage it has been
uniformly held that-

The Commissioner of the General Land Office exercises a general su-
perintendence over the subordinate officers of his department, and is
clothed with liberal powers of control, to be exercised for the ptlrposes of
justice, and to prevent the consequences of inadvertence, irregularity,
mstake, and fraud, in the important and extensive operations of that
officer for the disposal of the public domain. Bell v. Hearne (19 How.,
262)..
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In the leading case of Barnard's Heirs v. Ashley's Heirs (18 id., 43),
the supreme court held that this enlarged power of supervision and
control given to the Commissioner of the General Land Office by the
act of 1S36-(at that time) under the direction of the President of the
United States-extended to the consideration of mattersjudicial in char-
acter; and that the judgment of the register and receiver was not con-
elusive upon questions of fact and of law arising after the passage of
that act. This construction has been uniformly followed since that\
time, both in the courts and in this Departrnent, and is too well settled
to require further comment.

In the case of Maguire v. Tyler (1 Black., 195), S. C. (8 Wall., 661),
it was decided that surveys under confirmations of Spanish titles in
the Louisiana country are, as regards their correctness, within the
jurisdiction of the Commissioner of the General Land Office, and that
that officer has power to adjudge the question of accuracy preliminary
to the issuing of patent, subject in all cases to the supervision and di-
rection of the Secretary of the Interior. See also Snyder v. Sickles (98
U. S., 203); Buena Vista Co. v. I. F. & S. C. R. R. Co. (112 U. S., 161).

But it is contended that the cases of Kaufman v. United States (96 U.
S., 567), ybrandt v. U. S. (19 Ct. of Claims, 467), and Woolner's case
(13 id., 355), should control this one. These were cases involving the
question of authority of the Commissioner of Internal Revenue, under
Sec. 3220 of the U. S. Revised Statutes, which provides:

The Commissioner of Internal Revenue, subject to regulations re-
scribed by the Secretary of the Treasury, is authorized, on appeal to
him made, to remit, refund and pay l)ack all taxes erroneously or ille-
gally assessed or collected, all penalties collected without authority,
anI all taxes that appear to be unjustly assessed or excessive in amount,
or in any manner wrongfully collected, etc.

The real question before the court in these several cases was, whether
the court could inquire as to the sufficiency of the evidence before the
Commissioner of Internal Revenue. when he, acting within the scope
of his authority and jurisdiction, under the statute, has ordered the re-
funding of an overpaid tax; and the judgment of the court in each
instance was that in such cases the decision of the Commissioner could
not be thus inquired into. The courts were then simply reiterating the
well-linown principle of law, that, in the absence of fraud or mistake,
the findings of an executive officer, acting within the scope of his an-
thority and jurisdiction, are conclusive upon questions of fact, and will
not be disturbed by the courts. I aln not see anything in those cases
which in any wise conflicts with the view herein taken.

I am therefore of opinion that the first point raised by appellants is
not well taken. I think the section of the act of 1858 under considera-
tion, when inpari materia with the general laws on. the same subject,
clearly contemplates that the surveyor-general's action in issuing cer-
tificates of location is subject to the supervision and control of the Coin-
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missioner of the General Land Office, under the direction of the Sec-
retary of the Interior. The present practice is therefore adhered to.

Further, even admitting that the construction of this act of 1858, to
this effect is, doubtful, the practice under it for nearly thirty years
could not be disturbed without manifest impropriety. For "1 A contem-
poraneous understanding of a statute, corroborated by an nndeviating
usage of thirty years, ought to govern its judicial construction." Dwar-
ris on Statutes; Barnard's Heirs . Ashley's Heirs (supra) Brown v.
United States (113 U. S., 5 8), and cases cited therein.

The next question raised by the appeal before me involves a construc-
tion of said act of 1858, as to whether on the record as presented scrip
should have issued on this claim.

Now, under this act two conditions must exist in a private land claim
in order that scrip may issue as indemiity for the same. First, It must
have been confirted; and Second, It must, for some reason mentioned
in the act, remain unlocated andl unsatisfied. Te first of said condi-
tions exists in this case. As already stated, this claim was confirmed
a1bsolutely by the first section of the act of April 29, 1816.

The claims after confirmation, upon which scrip is to issue, are di-

vided into two general classes. The first class comprises those claims
which " have not been located or satisfied for want of a specific location

prior to confirmation," and the second class embraces those claims
which "' have not been located or satisfied for any reason whatsoever,
other than a discovery of fraud in the claim subsequent to.
confirmation." Claims of the first class are those floating and unascer-
tained claims-inere rights of location where a specific quantity of land
was granted, to be taken somewhere in the vacant royal domain, but
where no survey of any particular tract was made under the authority
of the original donor, where no segregation of any tract was ever
made and where no actual or approximate location of the boundaries of
the claim was ever established. Such claims, though confirmed by
Congress and though carrying a valid title under the grant, were value-
less until the passage of this general act of 1858. Claim of Benito Vas-
queth (3 Op. 615); United States v. King et al. (7 How., 833); Con-

gressional Record, 35th Cong., 1st Sess., Vol. 36, Part 3, p. 2595. For

by treaty stipulations.the United States acquired in sovereignty all the
lands in Louisiana which had not before the date of the treaty of 1803
been granted by the French or Spanish authorities and severed as
private property from the royal domain. United States v. King (supra);
Les Bois v. Bramell (4 How., 449).

The second class embraces those claims which prior to confirmation
had a " specific location," but which, for some reason other than the
discovery of fraud in the claim subsequent to confirmation, could not be
satisfied out of the lands embraced within such specific location. As
for instance where two or more adverse claims were confirmed for the

same tract of ladId, or overlapped to any extent whatever, as not infre-
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quently was the case in those l)rivate laud elaims in Louisiana. Choteau
v. Eckhart (2 How., 314), Les Bois v. Bramell (supra), Sylvester Bossie
(Land Office Report for 1879, p. 218). In such cases these conflicting
claims were determined, and the claimant found to possess the best
legal and equitable title took the land in place. Necessarily the pre-
tensions of the other claimants to the same land were rejected, and the
justice of the government had to be relied upon by them for compensa-
tion; and this compensation the act of 1858 provided.

A title resting on a permit to settle and an order of survey, dated
before the year 1800, with out any settlement or survey having been
made, was an incomplete title. It gave no right to any specific location
of land until surveyed. In other words, there was no " specific loca-
tion 'of the claim until surveyed. Barry v. Gamble (3 How., 32). Such
claim, therefore, is within the escriptive terms of those embraced in
the first class above.

The claim under consideration would seem to fall fairly within this
class. It was for a specific quantity of land, with no specific location,
founded o an order of survey dated in 1795, and no segregation from
the royal domain of any particular tract by survey or otherwise was
made prior to confirmation. True, there as filed with the petition
presented to the board of land commissioners "A plat of survey
by William Atchison, dated 1th Dec. 1790," embracing the amount of
land in this claim. But this survey if it amounted to anything at all
was simply a private survey, not binding upon any one, and did not
operate as a segregation of any particular tract of land. Les Bois v.
Bramell (supra). The petition presented to the board recites that this
claim is " bounded on the one side by land of Samuel and John Bell,
and on the other by the royal domain." But as it appears this gave it
no specific location, at least not sufficient to enable a survey of the
claim being made. The location was only given approximately "on
each side of the gully called ypremart." Another reason for its non-
location in place is found in the report of the surveyor-general "' that
the land which this claim embraces had been surveyed as public land
in 1832, and it was deemed best not to locate it and cause unnecessary
conflict of surveys."

There has been no suggestion of fraud in this claim, either on the
part of the original confirmee or the present applicant; hence this ele-
ment does not enter into a consideration of the case. It has been found
by the surveyor-general, as a fact, that this claim has never been located
in place, and that it remains yet wholly unsatisfied. This fact is not
denied or controverted by any one, and must therefore be accepted as
established. Your office, however, required that the actual or approxi-
mate boundaries-the original locus-of the claim should be shown
befoie scrip should issue. This is a requirement that can never be com-
plied with and was never contemplated in the act of 1858; for as already
established this claim never had a specific location, and never operated
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as a segregation of any tract from the royal domain under the foreign
governments or from the public domain under this government. It is,
therefore, a claim such as the act of 1858 contemplates.

Upon this branch of the case, therefore, I reverse your office decision
and hold that scrip may properly be authenticated upon this claim, if
the applicant therefor shall show himself to be entitled to receive it as
the legal representative of the original conlirmee. The "1Bertrand"
case does not necessarily conflict with this decision.

The only remaining question i the case is, as to whether the present
applicant is the legal representative of the original confirinee as defined
in the case of Lettrieus Alrio (supra) and John Shafer (5 L. D., 283),
overruling the " Garrett" case (supra).

As already stated, the present applicant for scrip, the appellant
herein, claims under and by virtue of an alleged succession sale of the
effects of the deceased confirmee, said to have been had on the 29th
day of August, 1872, in pursuance of a decree of the parish court in
and for Lafayette parish, in the State of Louisiana. As evidence of
such proceedings is filed here what purports to be a copy of a proc~s
verbal f said succession sale. But al inspection of said paper discov-
ers the fact that it can not be admitted here as evidence. It is nothing
more than an unauthenticated copy of aprocas verbal, or an unauthen-
ticated copy of a copy of the original record. It requires no argument
or citation of authorities to show that this is not evidence. Further,
even admitting this to be a properly authenticated proces verbal, it is not
sufficient to bring the case within the rule laid down in the late case
of John Shafer (supra). As was said in that case the parish courts of
Louisiana are courts of limited and special jurisdiction; and before
their judgments can be received as conclusive the jurisdictional facts
must be made to appear upon the face of the proceedings.

For these reasons the present application is denied. The decision
appealed from is modified accordingly.

X CCO UNTS-FEES-TESTIMONYY-TRA4YSCRIPTS, ETC.

CIRCULAR.*

Commissioner Sparks to registers and receivers, arch 15, 1887.

Your attention is called to the following provisions of law:
" Registers and receivers are allowed, jointly, at the rate of fifteencents per hundred words for testimony reduced by them to writing forclaimants in establishing preenption and homestead rights. (Sec. 2238,subdivision 10, R. S.)

A like fee as provided in the preceding subdivision, when suchwriting is done in the land office, in establishing claims for minerallands. (Sec. 2238, subdivision 11, R. S.)
See 2 L. D., 662; 5 id., 245 and 569.

2278 DEC--37
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" Registers and receivers in California, Oregon, Washington, Nevada,
Colorado, Idaho, New Mexico, Arizona, Utah, Wyoming, and Montana
are each entitled to collect and receive fifty per centum on fees and com-
missions provided for in the first, third, and tenth subdivisions of this
section. (Sec. 2238, subdivision 12, R. S.)

"The register for any consolidated land district, in addition to the
fees now allowed by law, shall be entitled to charge and receive for
making transciipts for individuals or furnishing any other record infor-
mation respecting public lands or land titles in his consolidated land dis-
trict, such fees as are properly authorized by the tariff existing in the
local courts of his district, and the receiver shall receive his equal share
of such fees, and it shall be his duty to aid the register in the preparation
of the transcript or giving the desired record information. (Sec. 2239,
R. S.)

"The register and receiver shall be entitled to the same fees for
examining and approving testimony given before the judge or clerk of
a court in final homestead cases as are now allowed by law for taking
the same. (Act of Congress, approved March 3, 1877.)"

This refers to the fees provided for in the tenth and twelfth subdi-
visions, sec. 2238, R. S., above mentioned.

Under the timber and stone land act of June 3, 1878, the registers
and receivers in the States of California, Oregon, and Nevada, and in
Washington Territory, are entitled, jointly, at the rate of twenty-two
and one half cents per hundred words for testimony reduced to writing
for claimants.

Under the timber culture act of June 14, 1878, registers and receivers
are not entitled to any fees for reducing testimony to writing in taking
final proofs, but in contested cases they are allowed the same fees for

reducing testimony to writing as in other contest cases.
This refers to the fees provided for in the tenth and twelfth subdi-

visions, section 2238, R. S., and said fees are to be collected for reducing

testimony to writing for contestant and contestee.
Your attention is called to the following act of Congress, approved

March 3, 1883:

AN ACT in relation to certain fees allowed Registers and Receivers.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress cssenmbled: That the fees allowed registers
and receivers for testimony reduced by them to writing for claimants in
establishing preemption and homestead rights and mineral entries, and
in contested cases, shall not be considered or taken into account in de-
termining the maximum of compensation of said officers.

SEC. 2. That registers and receivers shall, upon application, furnish
plats or diagrams of townships in their respective districts showing
what lands are vacant and what lands are taken, and shall be allowed
to receive compensation therefor from the party obtaining said plats or
diagrams at such rates as may be prescribed by the Commissioner of
the General Land Office, and said officer shall, upon application by the
proper State or Territorial authorities, furnish, for the purpose of tax-
ation, a list of lands sold in their respective districts, together with the
names of the purchasers, and shall be allowed to receive compensation
for the same not to exceed ten cents per entry; and the sums thus re-
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ceived for plats and lists shall not be considered or taken into account
in determining the maximum of compensation of said officers.

Your attention is also called to the following extract from the act
making appropriations for sundry civil expenses of the government for
the fiscal year ending June 30, 1887, approved August 4, 1886:

"All fees collected by registers and receivers, from any source what-
ever, which would increase their salaries beyond three tousand dollars
each year, shall be covered into the Treasury, except only so much as
may be necessary to pay actual cost of clerical services employed exclu-sively in contested cases, and they shall report quarterly, under oath, of
all expenditures for such clerical services, with vouchers therefor."

In accordance with the act of Congress. as quoted, receivers will
deposit to the credit of the Treasurer of the United States all moneys
received for reducing testimony to writing, and all other fees which, by
the act of March 3, 1883, were authorized to be retained by registers
and receivers (except the amount payable for clerk hire, in accordance
with the terms of the law), as other public moneys of the United States
received from fees and commissions are deposited. All such fees will be
reported in detail on the receiver's monthly detailed account-current
thereof (Form 4-146), and accounted for in their monthly and quarterly
accounts. But fees not earned, that is deposits made Jor services to be
rendered, are not to be deposited or accounted for until tey become public

moneys of the United States.
The fee of one dollar, authorized to be retained by the register for

giving notice of the cancellation of an entry, as provided by the act of
May 14, 1880, will be paid to the receiver, who will deposit it with the
other fees, when the entry is canceled and the notice given. Should the
cancellation not take place and no notice be given the fee is to be re-
turned to the depositor.

In computing the fees for reducing testimony to writing the words
actually written by registers and receivers, or persons in their employ,
only must be charged for at the rates allowed by paragraphs 10, 11, and
12, of section 2238, R. S., and no charge is to be made for the printed
words. The words actually written must be counted and charged for,
and there can be no uniform fee of a specified sum applicable to every
case of the same class of entries; that is, registers and receivers cannot
fix the fee at one dollar or more for each preemption, final homestead,
or mineral entry.

Under the second section of the act of March 3, 1883, authorizing a
charge to be made for plats or diagrams, the fees for the same are
hereby fixed as follows:
For a diagram showing entries only ..- . . .... $1 00
For a township plat showing entries, names of claimants, and character of

entry- ------ ............. 2 00
For a township plat showing entries, ames of claimants, character of entry,

and number ...................... 3 00
For a township plat showing entries, names of claimants, character of entry,

number and date of filing or entry, together with topography, &c . 4 00
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In no case are fees to be charged for examining and approving testi-
mony given before the judge or clerk of a court except in final home-

stead cases.
The attention of registers and receivers is called to section 2242, R.

S., which is as follows:

"No register or receiver shall receive any compensation out of the
Treasury for past services who has charged or received illegal fees; and
on satisfactory proof that either of such officers has charged or received
fees or other rewards not authorized by law, he shall be forthwith re-
moved from office."

You will be held to a strict compliance with laws and regulations

relating to the matter of fees in all cases.
Registers of land offices have no right officially to receive any moneys

whatever except such as are paid to them by receivers as salary, fees,

and commissions. Should any money be forwarded to the register or

paid to him, he will at once pay over the same to the receiver; and

where parties address the register as to the cost of any service required,

he will refer the matter to the receiver for answer, as the latter is the

proper officer to receive all public moneys.
In order to secure uniformity in the preparation of accounts of

receivers relative to moneys received for reducing testimony to writing,

and for clerical services rendered in contest cases, under the act of

August 4, 1886, the following method will be observed:

Receivers will credit the United States in their accounts as receiver
with the gross amount of all fees received except such sums as are paid

by them for clerk hire in contest cases, which sums must be deducted
from the gross proceeds received, and should not be included in the

amounts so credited. They will also debit the United States with the

deposits of such receipts exclusive of the amounts for clerk hire referred

to above. In the special disbursing accounts for clerical service in con-

test cases, they will credit the United States with the amounts that were

necessary to pay for clerk hire in such cases, and will debit the United

States with disbursements for that service, supporting the account with

sworn statements and proper vouchers. This account should exactly

balance.
The excess of receipts from fees over the expenses of clerical service

must be reported in the receiver's weekly statements, monthly fee state-
ments, and in their quarterly and monthly accounts-current.

Receivers will also report in detail on their receiver's monthly state-
ments (Form 4-146) all receipts for reducing testimony to writing, and

also enter on the same the expenses incurred for clerical service.

Whenever money is received from a party in payment of fees, the

receipt thereof should be duly acknowledged. It is therefore directed

that in cases where testimony, in establishing a preemption, homestead,

or mineral claim, or the right to enter land as being valuable chiefly for

timber or stone but unfit for cultivation, under the act of June 3, 1878,

has been submitted and an entry or location is allowed or final home-
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stead papers issued on such testimony, and also where a fee is paid for
allowing entries under the timber-lands act of June 3, 1878., the receiver
shall indorse on both the original and duplicate receipt, or certificate of
location, where there is no receipt in the case, as acknowledgment of the
amount of fees reeeived for reducing testimony to writing, examining
and approving the same, or other special account as the case may be;
and that in contested cases where testimony is taken, as also in cases
where transcripts of records are furnished under section 2239, R. S., or
fees received under the act of March 3, 1883, he shall issue a receipt
for the money to any party paying the same (it being the duty of the
receiver to receive and receipt for the money in every case), but no
duplicate of the special receipt so issued need be transmitted to this
office.

This circular is designed to take the place of circulars "'M" of July
20, 1883, August 18, 1886, and November 6, 1886.

Approved:
H. L. MULDROW,

Acting Secretary.

OSAGE TRUST LANDS-EATRY.

CIRCULAR.

Commissioner Sparks to registers and receivers, April 26, 1887.

The Osage Indian'trust and diminished reserve lands are subject to
sale to parties having the qualifications of preemptors on the public
lands.

Claimants are required to file a declaratory statement within three
months from date of settlement, and to make proof and payment within
six months from date of filing.

The proof must be made after notice by publication, before the offi-
cers authorized to take proof in preemption cases, and must show that
the claimant is a qualified preemptor and an actual settler on the land
at the date of application to enter. Six months continuous residence
next preceding date of proof, is not an essential requirement, but it is
essential that the settlement be shown to be actual and bona. fide.

Payment for these lands must be made in cash at the rate of $1.25
per acre, and may be made by installments, one-fourth the purchase
price when proof is made, the remainder in three equal annual install-
ments with interest on the deferred payments at the rate of five per
cent. per annum.

Section 3, of the act of May 28, 1880, provides that when default in
payment of any installment of the purchase money, when it becomes
due, continues, the land may be offered at public sale, after advertise-
ment, unless before the date fixed for the offering, payment of the whole
purchase price is completed.
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After payment of the first installment of purchase. money has been
made, the lands are subject to taxation according to the laws of the
State of Kansas.

Payment of the remaining installments must be made by the entry-
man or in his behalf, and patents can be issued to entrymen only.

By filing Osage declaratory statements in accordance with the act of
May 28, 1880, the right of preemption to such-or any other lands-is
thereby exhausted.

Approved:
H. L. MULDROW,

Acting Secretary.

RAILROAD GRANT-INDEMNITY SELECTION.

ALABAMA AND CHATTANOOGA R. R. Co. v. TENNESSEE AND COOSA

R. R. Co.

Land within the granted limits of a road not constructed within the required time,
but definitely located and not forfeited by Congress, is not subject to the in-
demnity selection of another road.

Acting Secretary 'Iuldrow to Commissioner Sparks, January 29, 1887.

The attorney for the Alabama and Chattanooga Railroad Company
has filed an informal motion asking a modification of departmental
decision, dated the 13th instant, in the case of said Company v. Tennes-

see and Coosa Railroad Company, involving certain lands in the Hunts-
ville laud district, Alabama. Said decision merely affirmed that of your

office, dated July 28, 1883, which concluded as follows:

The tracts in question are within the six mile (granted) limits of the
grant to the State of Alabama by Act of June 3, 1856, to aid in the
construction of the Tennessee and Coosa Railroad. The grant for the
road has not been declared forfeited and the lands are not subject to
selection by the Alabama and Chattanooga Railroad Company as in-
demnity.

This motion is not served upon the opposite party as is required by
the rules; but inasmuch as the modification asked for would not change
the conclusion reached in said decision, but would only base it upon
other grounds, I have concluded to give the matter consideration.

It is insisted that while the conclusion reached, to wit: that the Ala-
bama and Chattanooga Railroad Company's selection of the particular
lands here in controversy should be rejected, is correct, it is based upon
wrong grounds. As already stated, the rejection rested upon the
ground that the Alabama and Chattanooga road could not select as in-
demvnity lands within the granted limits of the Tennessee and Coosa road,
although as a'matter of fact the latter road had not been built within
the time required by the granting act, it appearing that the road had
been definitely located and the grant never having been forfeited by
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Congress. This ruling rested upon the authority of the well known
case of Schulenberg v. Harriman (1 Wall., 44), although no mention
wasmade of said ease in said decision. It is frther insisted that said
decision is " foreign " to the real question involved in this case, for this
reason, viz: That the lands here in controversy had been certified
over to the State in 1860 for the benefit of the Tennessee and Coosa
Road, and therefore this Department has no authority and jurisdic-
tion to pass upon the merits of the case at all. Now, while it may be
true that these lands have been certified over to the State of Ala-
bama for the benefit of the Tennessee and Coosa Road, and while it
may be admitted for the sake of further inquiry that such certification
would carry title as completely as patents. yet it must be admitted that
those facts did not appear in your said office decision, neither were they
raised by counsel in his appeal from said decision to this Department.
On the contrary, no mention was made of that fact in said appeal and
argument based thereon, but argument was strenuously made that,
upon the record as then presented, the Alabama and Chattanooga road
was entitled to the lands in question as indemnity lands. These addi-
tional facts (if such they may be called) were known by counsel when
his said appeal was taken; and while if they had appeared in the record,
the decision complained of might have been based upon a somewhat
different ground from the one stated, yet I can not see that said deci-
sion is in any particular incorrect. The question before the Department
when said decision was rendered was fully argued upon brief by coun-
sel for each party to the case, and the whole matter was then given a
very careful examination and a thorough consideration.

I see no reason either for receding from the views expressed in said
decision of the 13th instant, or for modifying them.

The application of counsel is therefore denied.

HOMESTEAD EATTRY-AMENDXENT.

HENRY E. BAENUXI.

The right of amendment recognized where the entry was not for the tract intended
and due care and prudence had been exercised.

Acting Secretary Muldrow to Commissioner Sparks, Mfarch 11, 1887.

May 9, 1885, Henry E. Barnum made homestead entry No. 7375 of
the SE. 1 of See. 4, T. 1, R. 36, North Platte, Nebraska. June 3d fol-
lowing the local office transmitted the duly corroborated application of
said entryman, asking that he be allowed to amend his entry so as to
embrace in lieu of the tract entered the S. of NW. { and N. of SW.
4, same section, or in case said tracts bad been already entered, then
he asked that his said entry be canceled without prejudice and he be
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allowed to enter the SW. I of Sec. 8, same township and range, with
credit for fee and commissions.

In said application claimant alleged that being a stranger in that
country, before making his entry he in company with one James Stan-
ley, who was " a kind of land locator " and appeared to be familiar with
all the land thereabouts, looked over various tracts of land so as to se-
cure a suitable tract for a home; that Stanley showed him a good smooth
quarter section and informed him that he well knew the boundaries of
the land in that section, having previously surveyed all the land in
that vicinity and that the land shown him was properly described as
the SE. of Sec. 4, T. 11, R. 36; that relying upon the statements made
by Stanley, and not being able to find any *' land marks " or " survey
stakes." he made his entry as aforesaid, and immediately went to one
of the eastern counties in the State and brought his family and house-
hold goods to the land, with the intention of establishing a home there;
that he then for the first time ascertained that the land he had entered
was not the tract he supposed he bad entered, but was a worthless tract
composed of nothing but a waste of sand; and that the tracts to which
he now seeks to amend are the tracts that he intended to enter, and
which he supposed he had entered. Stanley corroborates this applica-
tion.

July 9th following your office considered the case and rejected Bar-
nun's application, for the reason that the tracts to which he seeks to
amend had already been entered by other persons, and for the further
reason that the field notes of the tract entered show said last mentioned
tract to be "'rolling soil seconl rate,' which is generally regarded as
good soil."

Barnum thereupon moved for a reconsideration of said decision, and
filed with his motion therefor two affidavits, showing clearly the worth-
less character of the tract entered by him, and the error in the field
notes in relatioa to the same.

Thereupon, by decision dated September 22, 85, you reconsidered
said decision of July 9th preceding, and found that the tract embraced
in Barnum's entry "is composed of fine sand and is unfit for agricultu-
ral purposes." You, however, adhered to the conclusion in the former
decision and again denied the application to amend, holding that " It
does not appear to the satisfaction of this office that Barnum used the
proper care in making his entry."

From this decision au appeal has been brought here and the case has
been duly considered. The allegations in the appeal are substantially
the same as those in the original application; and from a careful exami-
nation of the entire record, I am of opinion the present application
should be granted. The applicant appears to have acted in the best
of faith, and his mistake, 1 take it, is such a one as is liable to be made
by a man exercising ordinary care andl prudence.
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If, as stated by you, the tracts which he intended to enter, to wit, S.
j of NW. and N. of SW. A of said section 4, had been entered by
other persons prior to the present application to amend, I see no objec-
tion to allowing him the privilege of naking entry of the SW. of said
See. 8, subject to any valid adverse claim attaching prior to the date of
the present application.

The decision a)pealed from is therefore re.versed.

PRA CTWCE-APPEA L-DECISIONA OF LOCAL OFFICE.

MCSHERRY v. GILDEA.

A decision of the local office, not coming within any of the exceptions in rule 48, in
the absence of appeal becomes final, and should not be reversed by the General
Land Office.

Acting Secretary Muldrow to Commissioner Sparks, April 11, 18S7.

December 20, 1882, John Gildea made homestead entry No. 11283,
of the SW. 4 of Sec. 34, T. 107 N., R. 43 W., Tracy, Minnesota. Against
this entry Peter McSherry, on the 23d of July, 1883, brought contest
on the general charge of abandonment. Hearing was had November 15,
1883. Upon the evidence then adduced the register and receiver ren-
dered a decision holding that the entryman had never established res-
idence on the tract as required by the homestead law; that his laim
was made in bad faith, his very slight improvements being made for the
purpose of "holding the claim down ; and that therefore said entry
ought to be canceled. From this decision no appeal was taken by claim-
ant, and the case came up to: our office under the rules. June 10. 1885,
your office rendered a decision holding that the entryman had substan-
tially complied with the law, although no residence was shown; that he
had acted in good faith; and that therefore the contest should be dis-
missed. Thereupon appeal is brought here and the case has been given
due consideration.

It is insisted on behalf of appellant that the decision of the local
office upon the facts in the case became final for want of appeal, and
that therefore your office erred in reversing said decision, or in even
considering the evidence in the case, citing rule 48.

This rule provides:
In case of a failure to appeal from the decision of the local officers,

their decision will be considered final as to the facts in the case, and
will be disturbed by the Commissioner only as follows

1. Where fraud or gross irregularity is suggested on the face of the
papers.

2. Where the decision is contrary to existing laws or regulations.
3. In the event of disagreeing decisions by the local officers.
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4. Where it is not shown that the party against whom the decision
was rendered was duly notified of the decision and of his right of appeal.

An examination of this case shows, that there is no fraud or irregu-
larity suggested on the face of the papers, there were no disagreeing
decisions by the local officers, and the record shows that Gildea was
notified of the local officers' decision and of his right of appeal there-
from. This leaves remaining only the second clause of the rule, viz:
"Where the decision is contrary to existing laws and regulations."
The finding of the local officers was that as a matter of fact Gildea had
never established a bonafiade residence upon the land, and that he had
not acted in good faith. This being their finding as to the facts, I
fail to see wherein their decision recommending the entry for cancel-
lation was " contrary to existing laws or regilations' Their judgment
upon the facts as found by them could not have been otherwise than what
it was and have been according to the " existing laws and regulations."
Their decision then not coming within any of the exceptions in rule 48,
in the absence of appeal, became final and should not have been reversed
by your office. It should have been approved. Rule48 never contem-
plated that as regards the parties to the case, a decision of the local offi-
cers, not coming within any of the exceptions to said rule, could be over-
raled by your office. This was substantially announced i the recent
case of Morrison v. McKissick (5 L. D., 245), and is surely a wise pro-
vision.

I am therefore of opinion that your office erred in reversing the decis-
ion of the local officers. It should have been affirmed.

The decision appealed from is therefore reversed.

RAILROAD GRANT-HOMESTEAD ETRY-FINAL PROOF.

IVERSON . ST. PAUL M. & M. RY. Co.

An entry, within the limits of a prior railroad indemnity withdrawal, should be ap-
proved for patent, on final proof offered and accepted after de notice, without
protest or appearance on behalf of the railroad company.

Acting Secretary lfuldrow to Commissioner Sparks, April 11, 1887.

I have considered the case of Peter 0. Iverson v. the St. Paul, Minne-
apolis and Manitoba Railway Company, involving the SW. of SE. ,
the E. t of SW. 1, and the NW. of SW. , Sec. 1, T. 122, R. 34, St.
Cloud, Minnesota, on appeal by Iverson from your office decision, dated
December 8, 1883, adverse to him as a homestead entryman.

It appears that the land described falls within the common twenty
miles, or indemnity limits of the ain line and the St. Vincent Exten-
sion of the St. Paul and Pacific Railroad (now St. Paul, Minneapolis
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and Manitoba railway) company, under the grant by the act of March
3,1865 (13 Stat., 526), which enlarged the grant of March 3, 1857, (11
Stat., 195).

By the act of March 3, 1871 (16 Stat., 588), said company was author-

ized on certain conditions to change or alter its branch lines " with the
same proportional grant of land to be taken in the same manner
along said altered lines as is provided for the present lines by existing
laws."~ I

At the (late (July 19, 165,) when the withdrawal of lands for the
benefit of the main line became effective, the tracts in question were
covered by subsisting homestead entries, which were afterwards, in
September, 1867, canceled for abandonment. Said tracts were there-
fore excepted from said withdrawal for the main line.

The withdrawal for the benefit of the St.Vincent Extension, or branch
line, became effective February 12, 187', the date when notice of with-
drawal was received at the local office, at which time it appears the
land was vacant and unappropriated.

Iverson made homestead entry for said land June, 1.875, and made
final proof and final certificate issued thereon May 9, 1881. His proof
shows that he established his residence upon the tract in 1875, and has

since resided there continuously; that he has a house, sixteen by twenty,
with other buildings, and that he had eighty acres under cultivation at
the date of making final proof.

When the case came up for action in your office, more than two and
a half years after said final proof was made and certificate issued, the
entry was held for cancellation, on the ground that by his settlement,
which the proof shows, was in 1874, and by his subsequent homestead
entry he acquired no rights, for the reason that the land being within
the withdrawal of 1.872, was not subject to settlement or entry. From
that action the entryman appeals.

An examination of the records shows that appellant was qualified to
make the entry, and that he complied with the homestead law. The
railroad company does not dispute this, but contends that the entry
should be canceled for the reason given in the decision appealed from.
Appellant in this case gave due notice of his intention to make final
proof as required by law. Said notice was regularly published, and it
described the land and gave the names of the witnesses by whom it
was proposed to make the required proof. At the expiration of the
period required for publication and posting, and at the time and place
specified in the notice, the entryman appeared with his witnesses and
made final proof, which as already stated was accepted and final certifi-
cate issued. Said notice was an invitation to any and all parties to
appear at the time and place designated therein and present their ob-
jections, if any they had, to the acceptance of the proof and the allow-
ance of the final entry.
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The company did not appear to contest the right of Iverson, and hav-
ing failed to speak when it should have spoken, "it cannot now be
heard to set up a claim, after the settler has made proof and payment
and received his certificate from the proper officers." See case of
Brady v. Southern Pacific R. R. Co. ( L. D., 47), decided by this De-
partment February 8th last, and cases therein cited.

For the reason given, and on authority of the case cited, I reverse
your office decision, and the entry of Iverson will be allowed to stand.

P1?ACTICE-CERTIORARI-COPY OF DECISIO.Y

LOUIS W. BNNELL.

A copy of the decision complained of should accompany an application for certiorari.

Acting Secretary Muldrow to Commissioner Sparks, April 14, 1887.

I have before me an application for certiorari in the matter of the
homestead entry of Louis W. Bunnell for the SW. k of Sec. 1, T. 131,
R. 56, Fargo, Dakota.

It is alleged that on November 7, 1881, the entryman made commu-
tation proof, that by letter of July 3 1886, your office held the entry
for cancellation, that appeal was duly filed, and "that the Hon. Com-
missioner has formally refused to allow said appeal, on the ground that
the last paragraph added to the specification of errors is a withdrawal
of the appeal." A copy of said appeal is furnished and the paragraph
referred to reads as follows: "This appeal is taken on the merits, and
also to preserve the rights of the said Louis W. Bunnell, and in the
meantime a new proof will be made as required by the Commissioner's
letter C' of September 23, 1885, and his affidavit is hereto attached,
showing his status in the case and the fact that he is endeavoring as
far as possible to comply with said letter C,' and as soon as it was
possible for him to do so, and the said claimant Louis W. Bunnell now
asks that his new proof about to be made may e accepted and that
patent issue to him for said tract."

Applicant does not furnish a copy of said decision of July 3, 1886, or
of the decision rejecting said appeal.

It as frequently been held by this Department that the applicant
for certiorari should furnish copy of the decision complained of. The
Montague Placer ine (1 B. L. P., 53); Johnson v. Bishop et al. ( 2 L.
D., 67); John Waldock (4 L. D., 31).

I find it impracticable to determine the rights of the applicant herein
in the present state of the record. The application is dismissed for the
reason that copies of said decisions are not furnished.
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PRACTICE-BEFIEW-TRANSFEREE.

A. A. JOLINE.

A transferee after entry and before patent, though entitled to be heard on the suffi-

ciency of the final proof, is in no better position with respect thereto than the

original entryman.
If the showing made by the transferee would not entitle the entryman to be heard on

review, the application must be denied.

Acting Secretary Muldrow to Commissioner Sparks, April 14, 1887.

On October 21, 1886, this Department affirmed your office decision

of April 15, 1885, rejecting the commuted homestead proof of Aaron A.

Joline for SE. 1, Sec. 6. T. 110 N., R. 63 W., Huron, Dakota. A motion

for review was filed, and on the 10th ultimo, in response to letter of De-

cember 23, 1886, you forwarded the papers in the case. The original
entry was made June 29, 1883, and final proof January 26, 1884.

P *P @ * 4P * *@

The present motion for review is filed on behalf of one Mrs. Oliver.

She was not a party to the record, and it is alleged on affidavit that

she is a purchaser in good faith for a valuable consideration after issu-

ance of final certificate. The affidavits of several persons claiming to

be residents in the vicinity of the tract, and stating in detail that Joline

complied fully with the law, are furnished. It is further stated that
Mrs. Oliver at the time of the purchase did not know there was any

defect in the proof of Joline. The date of purchase is not shown.
This application is based on additional testimony as to the residence

of the entryman. In the case of John C. Featherspil (4 L. D., 570), it
was held: "In determining this case the fact that there is a mortgagee
now interested in maintaining the validity of the entry brings no new
element into the consideration thereof, inasmuch as he can have no better
right than the entryman would have if present, and with whose rights
the government deals only, regardless of any sale, assignment or lien
made by him to third parties, recognizing, however, the right of said

third parties, where their interests have been acquired subsequent to
the issue of final certificate, to appear and protect the same by showing
proper compliance with the requirements of the law on the part of the

entryman." That ruling was affirmed in the case of Cyrus H. Hill (5
L. D., 276), wherein a motion for review on the part of certain inort-

gagees, based on want of notice of the Commissioner's decision, was de-

nied, as follows: " In the case under consideration there was nothing
in the record to show that Hill had mortgaged the tract in question;
and it was no part of the duty of the United States officers to search
the records in the proper territorial office to ascertain whether any
transfer of said land had been made or lien placed thereon by him, in
order to send notice of the rejection of the final proof to such transferee
or lienor. Notice was sent to the entryman, an appeal was taken by
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him, and on said appeal the judgment of your office was affirmed.
There is therefore nothing in the first point to require the revocation
of my former decision." Following the ruling in said cases, I must hold
that the transferee is in no better position to complain of said decision
of October 21, then would be the entryman. The allegations now made
relate to the sufficiency of the residence. That question was fully con-
sidered by your office and by this Department, and passed upon in the
light of the evidence then in the case. The allegations now made can
not be considered as newly discovered evidence, and I am fully satis-
fied would not entitle the entryman to a review. This being so, the
motion for review filed by his assignee must be denied.

PR v4CTICE-SER VICE OF NO TI CE-J UDGYENT.

- DowNEY v. BRIGGS.

That the original notice f contest, instead of a copy, was left with the entryman,
constitutes no valid objection'to the service.

If the testimony taken at a hearing shows that an entry should be canceled such ac-
tion will be ordered, though the evidence may not fully sustain the charge pon
which the contest was brought.

Acting Secretary 3Jluidrow to Commissioner Sparks, April 19, 1S87.

I have examined the case of Charlie E. Downey v. Jay D. Briggs, as
presented by the appeal of the former from the decision of your office,
dated May 22,1885, dismissing his contest against timber culture entry
No. 973 of the S. of the NW. and the N. of the SW. i of Sec. 11,
T. 30 N., R. 9 W., made by said Briggs May 15, 1879, at the Niobrara
land office, in the State of Nebraska.

The record shows that Downey filed his affidavit of contest on March
29, 1884, alleging that the entryman failed to comply with the law as to
cultivation and planting of trees, tree seeds, or cuttings, and that he
"has otherwise failed to comply with the law." Notice of contest issued
March 29, was served upon the defendant personally on April 8, and
May 24, 1884, was set for the trial of the case. The register and re-
ceiver state that 'both parties appeared at that time with their attor-
neys," and from the testimony submitted they find that the allegations
of contestant were not proven and that the charge that the entryman
bad relinquished said claim was not sustained.

On May 22, 1883, your office affirmed the decision of the local office
on the merits of the case, but eclined to rule upon the action of the
local officers in overruling the motion to dismiss said contest on account
of improper service. The only ojection raised to the service is, that
the original notice was left with the entryman instead of a copy. This
objection cannot be sustained and the decision of the local land officers in
overruling the same was correct. Their statement, however, that both
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parties were at the hearing with their attorneys does not exactly cor-

respond with the record, if they intend to say that the entryman was
present at the hearing. Te testimony of the contestant tends to show

that the land was not properly cultivated, the planting either not (lone

at all, or not properly done; that at the date of the hearing there was

not a single living tree upon said claim and that the entryman admitted
that he had relinquished ad sold said Claim to one Benner, who was

present at the hearing.
An affidavit of a justice of the peace was offered in evidence, stating

that on April 4, 1884, he had taken the acknowledgment of said Briggs

that he had relinquished and sold saideclaim to said Benner.
It does not appear that this affidavit was taken in accordance with

the rules of practice for taking depositions, and, hence, cannot be con

sidered. It clearly appears, hovever, that Briggs admitted that he had
relinquished said tracts and sold his claim to said Benner, who was
present at the hearing and did not deny this assertion. If it was un-

true, Benner could easily have taken the stand and denied it. This he
did not do. He was present at the hearing, interested in the defense
of the claim, and when the damaging statement was made concerning
the sale to him, he remained silent and did not deny that he had bought
said claim. It has been repeatedly held ly this Department that where
the testimony taken at a hearing shows that an entry should be can-
celed, such action will be ordered, although the evidence may not fully
sustain the charge upon which the contest was brought. Smith v.

Brandes, (2 L. D. 95), Murphy v. Longley et al. (4 L. D. 239), Lee v.

Johnson (116 U. S. 48).
It appearing that said Briggs has relinquished and sold his said claim,

the entry should be canceled.
The decision of your office dismissing said contest is, therefore, re-

versed.

TIMBER C ULTURD CONTEST-PRE-EMPTOR.

KELLY V. MAYNARD.

The term "homestead laws" in the third section of the timber culture act is used in

a generic sense and will embrace the pre-emption law.
The right of contest against a timber culture entry in default extends to an applicant

for the land under the pre-emption law.
The case of Buttery v. Sprout overruled.

Acting Secretary Muldrow to Commissioner Sparks, April 21, 18S7.

On November 19, 1880, Moses Maynard made timber culture entry of

the NW. i of Sec. 34, T. 108 N., R. 62 W., Mitchell, Dakota. August

19, 1883, Charles A. Kelly brought contest alleging failure to comply
with the law. At the hearing contestee failed to appear, and on the
testimony then taken the local officers held that the allegations had
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been sustained, and recommended the cancellation of said entry. No
appeal was taken and the papers were forwarded in regular order.
Your office, on examination of the papers, dismissed the contest, hold-
ing that, " the contest was illegal ab initio, for the reason that the con-
testant applies to make pre-emption filing, instead of homestead or
timber culture entry of the tract. See Buttery v. Sprout, 2 L. D., 293."

The case cited holds that Buttery's contest-in all respects similar to
that of Kelly-"1 was initiated without authority of law and must be re-
garded as il."1 This ruling is based on a construction of the third sec-
tion of the act of June 14, 1878. Said section provides:

That if at any time after the filing of said affidavit, and prior to the
issuing of the patent for said land, the claimant shall fail to comply
with any of the requirements of this act, then and in that event such
land shall be subject to entry under the homestead laws, or by some other
person under the provisions of this act. (20 Stat., 113.)

Construing this section said case proceeds: "I doubt not that Con-
gress intended the third section of the act of 1878 to restrict the right
of contest thereunder to certain species of claimants expessly named,
to wit, homestead and timber culture claimants, and to them only upon
the condition precedent that they file an application to enter the land
themselves."

This ruling has been departed from in subsequent cases, although the
case of Buttery v. Sprout has not been specifically overruled. In the
case of Satterlee v. Dibble (2 L. D., 307), he successful contestant against
a timber culture entry on the allegation of failure to comply with law,
was awarded the preference right to enter under the act of May 14,1880,
although he never filed an application to enter the land. In the case
of Pierce . Benson (2 L. D., 319), where such contestant alleged that
he had offered an application to enter at the hearing, and was told by
the local officers that such application was unnecessary, it was held
that " as he was allowed to contest without filing an application, and
as he proved his allegation, he is entitled to a preferred right of entry."
It certainly cannot be urged that such contestant who files a declaratory
statement is in any worse condition than one who fails to file any ap-
plication to appropriate the land. The strictest rule that could be in-
voked against him is one that would treat the declaratory statement as
mere surplusage. It is therefore clear under rulings of the Department,
above quoted, and subsequent to the Buttery case, that the contestant
in the case at bar is entitled to the preference right of entry. In other
words, it is not a "condition precedent" to the right of contest that
such contestant must apply to enter the land under the homestead or
timber culture law.

But further, the ruling in said case of Buttery v. Sprout as to the
scope of the term " homestead laws " is opposed to the construction of
that phrase by this Department in similar instances. In the case of
George S. Bishop (I L. D., 95), it was held that the term " homestead
laws' in section 2, act of June 15, 1880 (21 Stat., 237) was used in a
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generic sense, and that an intervening timber culture entry, or pre-emp-
tion filing, if followed by entry, would defeat the right of purchase under
that act. Indeed, to hold otherwise would be to deter pre-emptors or-
timber culture entrymen from seeking to acquire title to any tract of
land that-had been covered by a homestead entry made prior to June
15,1880. This ruling has been steadil y followed and is again annouinceed
in the case of Charles C. Martin (3 L. D., 373). In the case of Fraser v.
Ringold it was held that said term would embrace a desert land entry.
(3 L. D., 69.) The rulings of the Department on this question should
be reconciled, and made consistent. To follow the ruling in Buttery v.
Sprout is to say that Congress intended to suspend the action of the
pre-emption law as to all tracts covered by timber culture entries, where
the entryinan had failed to comply with the law. There is certainly no
reason for such action in the nature of the entry, or the contest, or the
pre-emption law itself, nor do the words of the statute disclose any in-
tention to interfere with the operation of that law. To secure harmony
in the rulings of this Department, and to maintain the integrity of the
land law system-for all such laws are construed in pari materia-I find
it consistent to hold that the term " homestead laws " in the statute in
question was used in a generic sense, and will embrace the pre-emption
law.

It is in the interest of good administration of the land laws that aban-
doned entries should be canceled, and the land covered thereby thrown
open to entry to others. Contestants are favored by law, and contests
encouraged by the Land Department. It is incongruous to suppose
that in the case of an abandoned timber culture entry, Congress de-
parted from this evident policy, unless some reason can be assigned.
Said decision is reversed, the entry will be canceled, and the declaratory
statement allowed to go to record. The case of Buttery v. Sprout, in
so far as it conflicts herewith, is hereby overruled. I am satisfied that
no confusion in the practice can arise from this action, nor will harm be
done to any party to a contest.

RAIL OJD GRAXT-ACCEP2ANCE OF CONYDITIO.YS.

NEW ORLEANS & PAC. R. R. Co.

It is the duty of the Secretary of the Interior to issue patents to said Company when
ever they have filed in the Department satisfactory evidence of full compliance
with the act of February 8, 1887.

Acting Secretary 31uldrow to F. A. Babcock, -Yew York City, April 23,
1887.

1 have considered your petition in the matter of the New Orleans
and Pacific Railroad Company, as assignee f the Baton Rouge and
Vicksburg Railroad Company's land grant, asking this Department to
refuse to issue any further patents to the New Orleans Pacific Railroad

2278 DEC--38
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Company until the determination of au action brought by yourself
against the New Orleans, Baton Rouge and Vicksburg Railroad Com-
pany, and others, or until the New Orleans Pacific Railroad Company
shall surrender and deliver unto yourself a certain number of first
mortgage bonds secured by the land grant heretofore conveyed to-the
New Orleans Pacific Road by the New Orleans, Baton Rouge and
Vick-sburg Railroad Company, for and in lien of, and as a discharge of
an obligation heretofore imposed upon the Newv Orleans, Baton Rouge
and Vicksburg Company.

The third section of the act of February 8, 1887, entitled " An act to
declare a forfeiture of lands granted to the New Orleans, Baton Rouge
and Vicksburg Railroad Company, to confirm title to certain lands,
and for other purposes," provides-

That the relinquishment of the lands and the confirmation of the
grant provided for in the second section of this act are made and shall
take effect whenever the Secretary of the Interior i notified that said
New Orleans Pacific Railroad Company, through the action of a ma-
jority of its stockholders, has accepted the provisions of this act, and
is satisfied that said company has accepted and agreed to discharge all
the duties and obligations imposed upon the New Orleans, Baton Rouge
and Vicksburg Railroad Company by act of March third, eighteen huu-
dred an(l seventy-one, entitled ' An act to incorporate the Texas Pacific
Railroad Company, and to aid in the construction of its road, and for
other purposes.'

I have now to advise you that the New Orleans Pacific Railroad
Company have filed in the Department a certified copy of a resolution
passed by a majority of the stockholders of said company, at a meeting
called for the purpose of accepting the provisions of said act of March
3, 1871, in the following terms, to wit:

Be it resolved by this meeting, representing sixty-seven thousand
shares of stock out of the sixty-seven thousand and two hundred shares
issued and outstanding, that the above resolution be, and the same
hereby is, in all things ratified and confirmed; that this company does
hereby accept the provisions of said act of Congress of February 8, 1887;
and also accepts and will discharge all the duties and obligations im-
posed upon the New Orleans, Baton Rouge and Vicksburg Company
by said act of Congress of March 3, 1871.

Resolved, that the said board of directors are hereby authorized and
directed to adopt any and all resolutions, and the President and Secre-
tary of this Company to execute any and all instruments, under cor-
porate seal or otherwise, necessary to complete, consummate or evidence
such acceptance of said act of February 8, 1887, and to execute any
instruments required or needful, whereby this company agrees to dis-
charge all duties and obligations imposed upon the New Orleans, Baton
Rouge & Vicksburg Railroad Company by said act of March 3, 1871,
entitled "An act to incorporate the Texas Pacific Railroad Company,
and to aid in the construction of its road, and for other purposes."l

Considering that it is the duty of the Secretary of the Interior to is-
sue patents to said company whenever they have filed in the Depart-
ment satisfactory evidence of full compliance with the act of February
8, 1887, I must decline to grant your application.
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DESERT ENTRY-TIMBER LAND.

RIGGAN V. RILEY.

A tract embracing several acres of timber is not subject to desert entry though the
land will not produce an agricultural crop without irrigation.

Acting Secretary illuldrow to Cowmissioner Sparks, April 12, 1887.

I have considered the case of James M. Riggan v. William T. Riley,
as presented by the appeal of the former from the decision of your
office, dated March 31, 1885, dismissing his contest against the latter's
desert land entry No. 72, made January 7, 1881, at the Boise City land
office, in the Territory of Idaho, upon nsurveyed land, containing
462.57 acres.

The record shows that the township plat of survey was filed in the
local land office on March 9, 18S3, and said entry was adjusted by the
register and receiver to cover the W. A and W. i of SE. i of Sec. 4, and
the SE. I of the NE. I of Sec. 5, T. 2 N., R. 18 E.

On June 22, 1883, Riggan filed his affidavit of contest, duly corrobo-
rated, in which he alleged that he was a "bona fide" settler upon the
W. 4 of the SW. , of Sec. 4, and the E. of the SE. I of Sec. 5, in said
township; that lie offered to file a pre-emption declaratory statement
upon said tract, alleging settlement May 6,1881, which was rejected by
the local land officers on account of conflict with said desert land entry;
that since his said settlement he has made valuable improvements upon
said tracts and has continued to reside thereon with his family; that said
entry was not made in good faith to reclaim the land, but for specula-
tive purposes; that the land in controversy is non-desert in character,
and a great part of it covered with timber and grasses, and that the
entryman has already alienated the land covered by said entry.

It also appears from the decision of the local land officers that one
A. M. Purdam imade a similar allegation against said entry, and claim-
ing for himself said tract in Sec. 5. Your office, on August 31, 1883,
directed the local land officers to order a bearing to determine the char-
acter of the land and the good faith of the entrymnan in the premises.

The hearing was duly had, both parties being present in person and
represented by counsel.

It appears that after said hearing had commenced, Riley relinquished
all claim to the tract in Section 5, and the contest so far as Purdam
was concerned was dismissed by the local land officers, and the case
proceeded upon the allegations made by Riggan, as aforesaid. From
the testimony submitted, the register and receiver found that the land
was desert land in character; that it will not produce crops in paying
quantities without artificial irrigation; that the adjustment of said
entry so changed the location on the west side as to include some tim-
ber lands; that there are a few cottonwood trees growing along the
western edge of said lands, where the lands approach the river; that
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this fact is shown by a preponderance of the evidence, and it is cor-
roborated by the personal observation of the local land officers, made
while passing along the public road near said land; that said entry
was made in good faith and not for speculative purposes, and that the
contest should be dismissed. Your office, on March 31, 1835, affirmed
the action of the local land officers, and held that " it appears from the
evidence that the entryman has acted in perfect good faith in the
matter of the reclamation of the land embraced in his entry."

This record has been carefully examined. The testimony is exceed-
ingly voluminous, covering about fifteen hundred pages, a large portion
of which is quite irrelevant, and many of the statements wholly irre-
concilable. The evidence shows that said entry was made upon unsur-
veyed land, along Wood River, as above stated, and that some months
after, but prior to survey, said Riggan settled upon the W. A of the SE. i

of said Sec. 4, made valuable improvements thereon and has continuously
resided upon the land to the date of said hearing. While a large num-
ber of witnesses were examined in the case and their testimony upon
many material points is directly in conflict, yet a careful examination
of the whole evidence shows by a fair preponderence that the south
forty in dispute is timber land, and therefore not subject to entry under
said desert land act. The witnesses for the contestant estimate the
number of acres upon which there are timber trees to be from fifteen to
thirty-five acres, and the size of the trees from two to three feet in di-
ameter and forty to sixty feet in height. The testimony of the con-
testee shows that there are some trees on both forties in dispute, but
he claims that the growth is scrubby and does not exceed one acre
on the north forty and five acres on the south forty in controversy.
Other witnesses for the contestee state that there are from two or three
acres of timber on the -north forty and from eight to ten acres on the
south forty.

Section second of the desert land act, approved March 3, 1877 (19
Stat., 377), provides "that all lands exclusive of timber lands and
mineral lands, which will not, without irrigation, produce some agri-
cultural crop, shall be deemed desert lands within the meaning of this
act."

It is clear that, even if it be shown that the land will not produce
some agricultural crop without irrigation, yet, if the testimony shows
that there are several acres of timber on the land, such land can not be
entered under said act.

But there is another element in the case that requires careful and
serious consideration. Itappears that on June 7,1882, said Riley, with
four others, entered into an agreement with the Idaho and Oregon Land
Improvement Company, by which, for and in consideration of the sum of
four thousand dollars to them in hand paid by said company, the receipt
thereof being duly acknowledged, and in consideration of the further
sum of six thousand dollars, to be paid as stipulated in said ag-reement,
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and ten thousand dollars of non-assessable stock, to be paid to said
parties within sixty days after the date of said agreement by said com-
pany to the said parties of the first part, have leased, demised, and to
forever let, and by these presents do lease, demise and to farm let unto
the said party of the second part and to its successors and assigns, all
the following described lands and premises, situate in the county of
Alturas, Territory of Idaho, bounded and described as follows: " The
description embraces the desert land entry No. 71 of Eben S. Chase,
one of said parties, containing 455.33 acres, the desert land entry No.
64 of John Hailey, containing 484.87 acres; the desert land entry No.
72 now in controversy, containing 462.57 acres, and the desert land
entry No. 66 of F. P. Cavanagh, containing 469 acres-making a total
of 1,871.77 acres.

* @ * -* * * 

It is evident that said agreement is i effect an assignment of the
interest of each of said parties in said entries to saic- company, and,
if fully executed, the company would obtain title to more than eighteen
hundred acres of land. It has been uniformly held by this Department
that assignments made since April 15, 1880, will not be recognized, and
those entries made prior to said date, which have been assigned, can-
not be confirmed for a larger amount than six hundred and forty acres.
See case of S. W. Downey (2 C. L. L., 1381); Joab Lawrence (2 L. D.,
22); David B. Dole (3 L. D., 214); Stanton v. Durbin (4 L. D., 445);
Peter French et al. (5 L. D., 19); Henry W. Fuss (ibid., 167).

It is alleged that your office, on March 21, 1881, in response to a tele-
gram from the register of said office, at Boise City, advised him that
any person having initiated a desert land entry by making first pay-
ment can lease the same with an agreement to sell after patent is ob.
tained from the government, without jeopardizing his own title, and
that said agreement was made in pursuance of said advice. It is to be
observed, however, that the agreement was made more than a year
subsequent to the receipt of said instruction and went far beyond it.

It does not appear that Riley had made any effort to reclaim said
claim, nor is it shown that any of said parties advised your office of the
terms of said agreement prior to its execution, and it cannot be pre-
sumed that it was the intention of your office to change the settled
ruling of the Department and allow parties to do indirectly what they
could not do directly.

Aside from the evidence tending to show that the tracts in contro-
versy were not subject to desert land entry, a careful consideration of
the whole record shows that the whcle entry is illegal and should be
canceled.

Your attention is called to the fact that an 'inspection of the records
of your office shows that said entry has not been posted upon the tract
book of your office. The better practice would seem to be to post said
entry on the tract book and note thereon the contest that is made
against it.
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The decision of your office dismissing said contest is reversed, and
you will cause said entry to be canceled.

On July 12, 1886, your office transmitted to this Department for con-
sideration in this case the report of a special agent of your office, rela-
tive to the validity of said entry. Said report contains no new evidence,
and its recommendation has not been considered in arriving at the
conclusion herein.

SWFAMP LAIND-MANAER OF SELECTIO.

STATE OF LOUISIANA. (ON REVIEW.)

Acting Secretary Muldrow to Commissioner Sparks, April 1.4, 1887.

* * # 4P * *

From the foregoing it is clear that the State elected to make the field
notes of survey the basis of the adjustment of both of said grants. In-
deed as appears in the quotation from the argument of counsel (page
9) in said decision of March 2, 1887, " the field notes made by the
United States deputy surveyor tere agreed Upon as the basis as being a
substantial compliance with the law," and it would seem that the State,
after the lapse of nearly forty years, is estopped, from denying such
election, if she were so disposed.

The two letters referred to (supra) were not before this Department
when said decision was rendered, and hence it did not clearly appear
that the State had made the election as above indicated.

But since the State has already made said election, it will be un-
necessary to call upon her to elect anew " whether the field notes of
survey shall be made the basis of the final adjustment of said grants,'
and to that extent said decision (of March 25th) is hereby modified.

PRACTICE-APPEAL-CERTIORARI.

C. N. NELSON LUMLIBER Co.

An appeal filed by a transferee before notice of the decision was served on the entry-
Dian, was in time under the rules of practice.

Acting Secretary ]uldrow to Commnissioner Sparks, April 23, 1887.

The C. N. Nelson Lumber Company has filed an application for cer-
tiorari under rules of practice 83 and 81, in the matter of pre-emption
cash entry No. 3787 of Stephen Pennington of the E. A of SE. i of Sec.
30, and the E. i of NE. i of Sec. 31, T. 59, R. 18, Duluth, Minnesota.

From this application and accomlanying exhibits the following al-
leged facts appear: Said entry was made October 16, 1882, and upon
evidence taken at a hearing subsequently had was held for cancellation
by your office on the 31st of August 1883. April 14, 1884, Messrs. Cur-
tis & Burdett, of this city, addressed a communication to your office,
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setting forth that they represented " certain parties, who, as innocent
purchasers in good faith," bought the land after entry made, that said
purchasers were not parties to the hearing theretofore had, and request-
ing an opportunity to be heard as intervenors, .etc.

More than two years thereafter, to wit: August 14, 1886, your office.

referring to said communication of April 14, 1884, informed said at-

torneys " that you do not state for whom you appear, as required by
the rules of practice," and on the same (lay again held said entry for
cancellation. November 14, 1886, said attorneys, referring to your said
letter of August 14th preceding, addressed to them, informed your office

that in this case they appeared for the (. N. Nelson Lumber Co., of St.
Paul, Minnesota, "innocent purchasers of the land in question." No-
vember 9th, same year, your office informed said attorneys that said
entry had been held for cancellation August 14, 1886, as aforesaid.
Thereupon, on the 12th of the same month, an appeal from said order

of cancellation was filed on behalf of said purchasers, which was denied

by your office March 5,1.887, on the ground that said appeal wag not
filed within the sixty days allowed by law. Upon motion for review of

said last decision, accompanied by a formal application of said company

to intervene, filed March 22, 1887, your office, on the 30th of March,

1887, adhered to its former decision, declining to transmit said appeal.
Hence the present application.

It is alleged by applicants that notice of your decision, dated August
14, 1886, holding said entry for cancellation, was not served by the
local office on the entryman himself, or upon any one for him, until

some time in December, 1886, which allegation appears to be admitted

by your office. It would seem that the appeal of the transferee who
claims under said entryman, having been filed before said entryman
was notified of the decision holding his entry for cancellation, was
clearly in time under the rules, and should not have been dismissed.

If the allegations in this petition be true, it would appear that the
applicant is entitled to the relief prayed for. You will therefore please
transmit the record of the case to this Department, and in the mean-
time suspend further action therein until further advised.

PRACTICE-R ULE 48-IRREGULARITY.

HARRIS V. MAYNE.

The refusal of the entryinan to answer, on cross-examination, questions pertinent to
the issue, is such an irregularity as to warrant the General Land Office in a re-
examination of the case though no appeal was taken from the decision of the
local office.

Acting Secretary M1fuldrow to Commissioner Sparks, April 23, 1887.

I have considered the case of Albert G. Harris v. William W. Mayne,
involving the NW. i of Sec. 1, T. 110 N., R. 63 W., Huron, Dakota
Territory.
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It appears that on Jtine 26, 1880, Mayne filed soldier's homestead
declaratory statement for the NW. 4 of Sec. 33, T. 111, R. 62, then in
the Mitchell, but now in the Huron land district; on January 7 1881,
he made homestead entry thereof, and having made final proof on
February 1, 1882, received final homestead certificate therefor, being
allowed a credit for his military services sufficient, with actual resi-
-dence upon the land, to make up the five years required. On Decem-
ber 7, 1881, nearly two months prior to the last date, he filed another
soldier's homestead declaratory statement for the NW. of Sec. 1, T.
110 N., R. 63 W. the tract involved in this case. On February 12,
.1882, he also filed pre-emption declaratory statement for the same
tract, claiming settlement thereon three days before, and on November
22, 1882, he made final proof and cash entry thereon, receiving final
certificate the same day.

On December 26, 1883, Harris filed an affidavit in the local office,
setting forth that Mayne was not a qualified pre-emptor at the time he
entered said last described tract, and could not lawfully prove up on
the same, because he had a soldier's declaratory statement on each of
said tracts at the same time; that at the time of making the filing on
the second tract he had not proved up on the first, and that he moved
from land of his owln-the homestead--to reside upon said pre-emption
claim.

This affidavit being transmitted to your office, on February 4, 1884,
a hearing was ordered " to determine the validity of "i said cash entry.
In the notice of this hearing, served upon Mayne. the charges were
stated to be that the said pre-emption cash entry " was perfected
through fraud and in violation of law, in that you were holding a home-
stead upon the NW. of Sec. 33-111-63, at the time of making set-
tlenent upon said NW. 4 of 1-110-63; that you were not a qualified
pre-emptor at the time of entering said tract; that you had a soldier's
declaratory statement on each of said tracts, which is fraudulent, and
that you failed to establish and maintain a bona fide residence upon
-said NW. 4 of Sec. 1, as required by law." Hearing was had on April
18, 1884, both parties being present in person and by attorneys, with
a number of witnesses.

Testimony was offered by contestant to prove that Mayne had placed
a second soldier's declaratory statement on the second tract before he
completed final proof on the first; and that he had after receiving
certificate for the first tract removed therefrom to the second in viola-
tion of law, but no evidence was then introduced to prove that Mayne
had not after settlement complied with the requirements of law as to
residence and improvement on his pre-emption claim.

The defendant by his testimony sought to show that he had enlisted
twice in the army, had been twice discharged, that because of the two
discharges possessed by him, he thought and was advised that he was
entitled to file two soldier's declaratory statements for the two tracts;
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that in point of fact he made final proof on January 14, 1882, though
said final proof was not approved and certificate issued by the register
and receiver until February 1, 1882; that he left the homestead tract
on January 16, 1882, and moved into a house i the town of Huron,
which he rented on the same day lie made first final proof, paying rent
for one month in advance; that this was done when he found he was

unable to farm, because of bad health and wounds; and having for-
merly been a minstrel he had made an arrangement with other parties
to organize a minstrel troupe and travel; that such troupe was organ-
ized, gave exhibitions in Mitchell, Alexander, Park, Croton and Sioux
Falls, and then disbanded, having been in existence about two weeks.

In his own testimony Mayne stated that when he left the homestead
tract he had no intention of returning to it; in fact, he says that he
left in consequence of a previous arrangement to organize the minstrel
troupe, and that his purpose was to sell said tract; but does not say
whether said agreement was made prior or subsequent to making final
proof thereon. He says, however, that his second soldier's declaratory
statement was filed on the second tract after he had made application to
make, but before he had made, final proof on the homestead tract; that
he filed the second soldier's declaratory statement in order " to get a
claim to sell it and make some money out of it, I had no idea of going
on to settle it"; thought he had a right to do this as others had done
before.

In his final proof on his pre-emption claim, Mayne and his witnesses
testified that he settled on said tract on February 9, 1882, and that his
residence had been " continuous " since. On cross-examination in this
contest, he admitted that, during that so-called " continuous" residence,
he had a rented house in the, town of Huron and lived there " part of
the time." On being pressed as to how much of the time lie lived in

town, or how long before the making of final proof he moved into town,
he refused, under instruction from his attorney, to answer, on the ground
that residence upon the pre emption claim was not in controversy. He
was pressed again and again, and some thirty questions, bearing on this
point, were put to him and each one he declined to answer, so that no
further information was obtained from him as to this matter. It was
also in evidence that Mayne, after proof, left said claim, and had since
sold the same and was now residing on his homestead claim, which had
been largely improved.

On October 31, 1884, the register and receiver decided in favor of
Mayne, basing their opinion entirely upon the failure of evidence to
sustain the charge that lie had left his homestead and moved to town
for the purpose of evading the law, which prohibited the removal from
land of his own to a pre-emuption claim.

-Nto appeal was taken from this decision, and the papers in the case
were transmitted to your office, where, on July 31, 1885, after a review
of the evidence, you were "of the opinion that said filing and entry
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were not made within the intention of the pre-emption law, that is, for
the purpose of making the same a home, but, on the contrary, merely as
a speculation." And though no appeal was taken you reversed the
judgment and held Mayne's cash entry for cancellation. A reconsider-
ation of this decision was asked and denied, whereupon an appeal was
taken; on which the case is now before me.

A letter from Ira A. Heath, of Wolsey, Dakota, states that he has
purchased the land in controversy, that the reconsideration of your de-
cision was asked for, and the present appeal taken by him.

It also appears that Harris, the contestant is dead, though it is not
stated when he died.

The reversal of your decision is asked, principally on the ground that
the finding of the register and receiver, being one of fact, was conclu-
sive in the absence of an appeal, under rule 4, unless for some of the
prescribed reasons, none of which it is alleged existed.

In this I do not-concur. The first reason for which you are author-
ized to reverse the findings of facts by the local officers is, "Where fraud

.or gross irregularity is suggested on the face of the papers." An in-
spection of the record shows a 'gross irregularity" onl the part of the
claimant i refusing, on cross-examination, to answer questions proper
and pertinent, going to the very foundation of the inquiry-his good
faith in making said pre-emption entry. In your office letter ordering
the hearing, it was stated that the investigation was sought in order
"4 to determine the validity" of the cash entry. The inquiry was not re-
stricted to the one point passed upon by the register and receiver, as
to whether the party had moved from land of his own to reside upon the
pre-emption claim; but to determine " the validity of the cash entry"
in any and every respect. The notice of contest served upon layne
expressly stated that one of the charges made was that lie had "failed
to establish and maintain a bonafide residence upon said NW. of Sec.
1, as required by law." So that the questions asked the witness were
directly pertinent to the matters to be inquired about and there was no
excuse for his refusal to answer them. In the case of Mann v. uk (3
L. D., 452), the testimony of witnesses, refusing to answer under similar
circumstances on cross-examination, was entirely excluded from con-
sideration, and the case decided on the other testimony in the case. It
was there said, "It is not to be supposed that I will consider testimony
taken under such circumstances as these, but rather that it should be
discarded as unworthy of belief, because the protestant, speaking
through the mouth of his attorney, was unwilling to submit his wit-
nesses and himself to the test of a cross-examination." In this case, as
was done in that, the testimony of the recusant witness should have
been discarded. This "gross irregularity" being shown by the record,
you had a right to look further and see whether or not it affected the
determination arrived at. An examination of the decision of the local
officers shows that they gave full credit to the testimony of Mayne and
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base their decision almost entirely thereon. Nor do they in tie remotest

way allude to the "gross irregularity" attending the taking of that

testimony. It is true there is the testimony of other witnesses tending

to show the removal of Mayne'sfamily from the homestead in the mid-

dle of January, 1882, the renting of the house in Huron for one month,

the organization of the minstrel troupe and its brief existence, but none

of this testimony would justify the register and receiver in reaching the

conclusion arrived at without considering the testimony of Mayne. His

testimony, under the circumstances, they should not have considered,

because of this gross irregularity's and it was proper for you to go be-

hind their finding of facts and determine the case upon all the evidence.

But in addition to this it is to be recollected that the government is

a party to this contest. arris having failed to appeal, any rights he

might have acquired, by a decision in his favor, were entirely eliminated,

and the case thus became one between the government and the entry-

man, and it was your duty to examine the whole record carefully with

a view to the protection of the interests of the United States. Rule 48

does not pretend to and could not prevent such examination. That

rule is intended to and does relate entirely to a determination of the

rights of the contesting parties, and does not deprive your office of its

necessary supervision in the interest of the government. In this view

your action in going behind the findings of the register and receiver

was also correct and is approved.
Upon a careful examination and consideration of the whole case, I

am satisfied that said pre-emption claim was speculative in its incep-

tion, fraudulent in its attempted consummation, and without the shadow

of good faith in any of its phases-the whole transaction being a thinly

disguised attempt to obtain government land under the merest pretense

and semblance of compliance with the requirements of law.

I therefore affirm your judgment, and direct the cancellation of said

cash entry.

PRAICTICE-MOR TGA GEE-NO TI CE.

A-mERICAN INVESTMENT CO.

AU assignee or mortgagee may file in the local office, under oath, a statement show-

ing his interest in a pending entry, and have the same noted of record, and there-

after he will be entitled to notice of any adverse action on said entry.

Acting Secretary Muldrow to Commissioner Sparks, April 26, 1887.

I am in receipt of a communication from George L. Beckett, esq., of

April 9, 1887, relative to the right of assignees and mortgagees to have

their names noted on the records of the local office in cases in which

they are interested, their object being to facilitate the supplying of de-

fects and to supply to the loca lofficers information as to their interests,
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so they may receive notice in all cases where entries in which they are
interested may be held for cancellation.

Enclosed with said letter are copies of the following letters, to wit:
From George IL. Beckett to Commissioner, of January 9, 1887. From
Assistant Commissioner to George L. Beckett, of February 9, 1887.
From George L. Beckett to register and receiver, Yankton, Dakota, of
February 28, 1887. From Commissioner to register and receiver, Yanl-
ton, Dakota, of March 28, 1887; and from register, Yankton, Dakota,
to George L. Beckett, of April 7, 1887-all of which, together with the
letter of George L. Beckett first above referred to, are herewith trans-
mitte(l.

In response to the letter from George L. Beckett, Esq., attorney for
the American Investment Company, inquiring whether there " would be
any impropriety in having the name of the American Investment Com-
pany noted on the land office records in cases where they are interested

..... ....... to remedy the failure of claimants to receive notice,~
the ssistant Commissioner, by letter of February 9, 1887, after noting
Athat the Department having decided " that any party claiming under
an entryman is entitled to receive notice of any adverse action taken in
regard to his entry," said " there can be no impropriety in the name of the
American Investment Company being noted on the local office records,
in cases where said company is interested. In fact, to protect their
rights, notice of their claims should be filed."

In compliance with the information contained in the letter of the As-
sistant Commissioner, the American Investment Company forwarded to
the local office at Yankton, Dakota, a list of lands in that district in
which they are interested.

Upon receiving this list, the register and receiver addressed a letter
to your office making inquiry whether "it is the duty of the local officers
to note on the records the names of mortgagees of unpatented lands,
and if so, whether they are entitled to compensation therefor. Both
of said questions you answered in the negative. Your answer to the
first question seems to be predicated upon the view as expressed in
your letter that the Department has not decided that " any party claim-
ing under an entryman is entitled to receive notice of any adverse ac-
tion taken in regard to his entry," but that assignees and mortgagees
are only entitled to notice when they are parties to the record, and
that " they can not become parties to the record by a mere statement
verbal or written, that they claim under an entryman."

If a mortgagee or assignee, whose name is disclosed by the report of
a special agent, is entitled to notice of proceedings had upon such re-
port, I can see no reason why a party who himself discloses his interest
might not be equally entitled to notice.

Rule 102, requiring that no person shall intervene in a case without
disclosing under oath the nature of his interest, has reference to what,
proof shall be required in the investigation of a case where an intervenor
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is seeking to sustain the validity of an entry, but the production of
proof is not necessary for the purpose of disclosing an interest in order
to entitle them to notice of adverse action in any case in which they
have an interest as assignee or mortgagee.

When an entryman has fully complied with the law and received cer-
tificate of entry, he can dispose of the land covered by his entry. A
transfer of such right as the entryman may then possess gives to the
assignee a right to be heard to sustain the validity of that entry, and
hence he is entitled to be made a party to any proceeding involving the
cancellation of said entry by disclosing under oath the nature of his in-
terest. But an assignee or mortgagee should not be required to file
either the original or certified copy of his mortgage or deed of assign-
ment to entitle him to notice, because the action of your office might
not be adverse to the entry, and in such case there would be no neces-

sity to intervene. If the entry is held for cancellation, notice should.
always be given to an assignee or mortgagee, if the fact of such inter-
est is known, who will then be allowed to intervene to sustain the valid-
ity of the entry by disclosing under oath the nature of their interest
and making proof thereof as required by Rule 102.

Considering that it is the duty of the Department to facilitate the
prosecution of the rights of parties, I can see no reason why a mort-
gagee or assignee may not be permitted to file under oath in the local
office notice of his claim under any entry in order that he may be ad-

vised of any adverse action upon said entry and to protect his rights in
the premises.

You will therefore allow the American Investment Company to file
under oath in the local office notice of their interest in any entry pend-
ing in said office, but they should be required to state the character of
such interest in each case, and the filing of the said notice should be
noted on the records.

CONTFLICTIN G SETTLE]EATTS-JOINTI EN\TTR Y.

MILLER V. MILLER.

Joint entry allowed in case of conflicting settlement rights initiated prior to survey..

Acting Secretary iiiuldrow to Commissioner Sparks, April 23, 1887.

I have considered the case of Henry Miller v. Robert Miller, involv-

ing( the SW. i of SE. 1 of Sec. 28, T. 152 N., R. 61 W., Grand Forks,

Dakota, as presented by the appeal of the last named from your de-
cision, dated September 23, 1885, allowing joint entry under Section
2274 of the Revised Statutes, or, if the parties prefer, permitting Rob-
ert Miller, who has offered final pre-emption proof for land filed upon

by him, including the tract in question, to make entry in acoordance
with his filing, after having entered into a written contract with Ilenry
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Miller to convey to him that part of the tract in dispute which lies north
of a furrow, which it appears was the agreed dividing line of their re-
spective claims, pending government survey of the lands.

The case is flly and accurately presented by your decision and the
facts need not here be recited.

There is no dispute as to the line between the two claims prior to sur-
vey. It was understood and agreed by both parties that the furrow
above referred to should divide their claims until public survey, but
what should thereafter constitute the dividing line is not so clear, and
is made the issue in this contest. It is stated by both parties that the
line of government survey should separate their claims. Henry avers,
however, that the agreement was that the line of division should be the
section line, while Robert is equally positive that it was to be the gov-
ernment line falling nearest the furrow, whether such line should be
sectional or subdivisional.

On this question hearing was bad. The register and receiver, before
whom the testimony was taken, and your office were unable to deter-
mine from the conflicting statements of the parties and their witnesses
what the agreement, which was parol, had been, and therefore decided
in favor of joint entry, or entry to Robert after contract as already indi-
cated.

After a careful examination of the evidence, I am unable to arrive at
a satisfactory conclusion as to the fact in issue, and therefore affirm
your decision.

HOMESTEAD-FNTRY-CONrTEST-ACT OF JUNE 15, 1880.

LYONS v. O'SgIAUGHNESSY.

A contest instituted against the original entry suspends action upon a subsequent
application to purchase under the second section of the act of Jane 15, 1880.

A contest terminating iu an order of cancellation cuts off the right of purchase under
said act.

Acting Secretary Iiuldrow to Oommissioncr Sparks, May 2, 1887.

I have considered the case of (ustus Lyons v. John W. O'Shaugl-
nessy (now deceased) on appeal by each of the parties in interest from
your decisions of June 16 and September 25, 1885.

John W. O'Shaugliuessy departed this life on June 3, 1883, and his
widow, Bridget O'Shlaughnessy, appealed from your decision of June
16, 1885, holding for cancellation the homestead entry No. 4279 of her
said hsband on Lot 2, Sec. 5, T. 9 S., R. 2 E., New Orleans, Louisiana,
land district.

Gustus Lyons appealed from your decision of September 25, 1885,
permitting said Bridget to purchase said tract of land under he pro-
visions of section two of the act of June 15, 1880.
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It appears that on August 25, 1875, O'Shaughnessy made a homestead

entry on said tract of land, and that on December 9, 1880, Lyons did the

same, the register of the local land office certifying that there was then
no prior valid adverse right to said land.

Un September 13, 1882, O'Shaughnessy made the usual formal proof

and obtained final homestead certificate. It appears from a report of

the register and receiver, dated March 26, 1883, to the Commissioner of

the General Land Office, that Lyons executed a contest affidavit on No-
vember 18, 1882, alleging abandonment of said land by O'Shanghnessy.
It is inferred that this affidavit was in sonie respect defective, or that

evidence to corroborate the facts stated in it was required
On April 1, 1884, a new affidavit of contest, alleging the same grounds

as the former one, was made by Lyons, and this was accompanied by

additional corroborative testimony and was transmitted to the Commis-

sioner of the General Land Office.
UnderinstraLctions from the Commissioner, of May 6, 1884, a hearing

was bad before the register and receiver, who, on March 25, 1885, found

that the allegation of abandonment had been clearly proven and recom-
mended that said entry of O'Shauglnessy's be canceled. On applica-

tion of the contestee a rehearing was obtained and on April 24, 1885,

the register and receiver adhered to their former decision.
Appeal was subsequently taken to the Commissioner of the General

Land Office, who, on June 16, 1885, sustained and approved the finding
and recommendation of the register and receiver, and ordered, subject

to right of appeal, etc., that said entry be canceled. From this decision
the present appeal of the contestee was taken on July 18, 1SS5. On

the 28th of the same mouth the register of the local land office trans-
mitted to the Commissioner of the General Land Offiee an application
of the said Bridget O'Shaughnessy to purchase said tract of land under
the provisions of the second section of the act of June 15, 1880, and

submitted said application for further instructions. On September 25th
following the application was returned to the register and receiver with
instructions to them to allow the said widow to purchase, and on the

29th of the same month the money was paid and a certificate of pur-

chase made out and signed by the register (but not delivered) to said

Bridget O'Shaughnessy for said tract of land. The following Novem-

ber the contestant Lyons took his appeal from the decision of Septem-

ber 25th, allowing said cash entry, and the whole case is now before me.

The testimony of the several witnesses taken in the contest before the

register and receiver satisfactorily shows that, if O'Shaughnessy ever

went upon the land in controversy for the purpose of actual settlement

and cultivation, or ever established in good faith a residence thereon, of
which fact the testimony leaves me in grave doubt, he abandoned such

residence in September or October, 1879. The evidence shows clearly
that he left the premises about that time and never returned, under

any pretense of residence, afterwards. This evidence consequently also
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shows, that a material part of the testimony given by O'Shan-lnessy
and his two witnesses, when he obtained his final certificate No. 1502,
which was on September 13, 1882, was false and, as far as O'Shaugh-
nessy was concerned, fraudulent. Your decision of Jane 16, 1885, hold-
ing for cancellation said homestead entry No. 4279 is therefore affirmed.

Mrs. O'Shaughnessy should not have been permitted to make cash
entry while the contest instituted by Lyons was still pending and un-
determined. (See Freise . Hobson, 4 L. D., 580.)

It satisfactorily appears from the evidence in the case that the con-
testant Gustus Lyons, some time during the winter of 1880 and 1881,
moved with his family ou to, and took possession of the land in con-
troversy, and thatup to thetime hearing was had in the aforesaid contest
case he had continuously resided upon and cultivated the same; that
during all this time his possession of said land was open, notorious,
exclusive, and undisturbed, and that he has during this time made val-
uable improvements thereon. Lyons has now also successfully con-
tested and procured a final order for the cancellation of the O'Shaugh-
nessy entry. Under these circumstances, section two of the act of June
15, 1880, confers no right on Mrs. O'Shaughnessy to make a cash entry
on the land in controversy, and to permit her to do so was error.

Said cash entry is held to have been invalid, and is ordered to be
canceled.

HOMESTEAD ENTRY-COM1(UTXTION-RECONSIDEBATION.

THOIAS NASH.

In the absence of fraud new final proof may be submitted within the lifetime of the
original entry.

An application for reconsideration should be acted upon without prejudice to rights
recognized by the first decision.

Acting Secretary Midrow to Commissioner parks, Bay 2, 1887.

I have considered the appeal of Thomas Nash from your decision of
November 12, 1885, holding for cancellation his cash and homestead
entry on the E. of NE. of Sec. 9 and the W. of NW. i of Sec. 10, T.
153 N., R. 65 W., Devils Lake, Dakota Territory.

It appears that Nash made H. E. November 2, 1883, on said tract and
final proof October 1, 1884, and received cash entry certificate November
14, 1884.

On July 11, 1885, you found that this failure to make payment at
time of proof was an irregularity and also that only one of the adver-
tised witnesses testified on final proof, the other witness being another
party. Holding this latter defect to be fatal, without passing upon the
sufficiency of the proof. you rejected the same and allowed Nash sixty
days in which to make new proof, failing in which his entry would be
canceled. On September 17, 1885, Nash asked a reconsideration of
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your former action; submitted his own affidavit showing the unavoida-
ble absence of the advertised witnesses and forwarded the testimony of
Eugene Coleman, one of them.

On November 12, 1885, considering this application of Nash, the affi-
davit of Coleman, and also the further fact that El. C. North, of this
city, had filed in your office the duplicate receipt for Nash's cash entry,
which receipt appeared to have been recorded in the office of the rec-
order of deeds, of Ramsey county, Dakota, on same day certificate was
issued, you were of the opinion that claimant had "attempted to perpe-
trate a fraud," and you held his cash and homestead entry for cancella-
tion.

On his appeal Nash has filedhisown affidavitandthoseof all the adver-
tised witnesses for the purpose of showing the cause of their absence on
the appointed day; and also for the purpose of showing his entire good
faith in the premises. In determining the case I have not thought
proper to consider these affidavits.

I approve your action of Jly 2, 1885, suspending the entry and re-
jecting the proof therein, because the testimony submitted was not that
of two witnesses whose names had been advertised, but of one adver-
tised and one substituted witness. See case of Frances M. Cull, 5 L.
D., 348.

But inasmuch as no fraud was then found by you, the entryman was
entitled to submit proof anew at any time during the lifetime of his en-
try and should not have been restricted to sixty days, as was done.
See Henry B. May's case, 4 L. D., 557.

The claimant also had a right to ask for a reconsideration of your
said decision, which it thus appears was erroneous, and his application
should have been acted upon, without prejudice to his rights under the
first decision.

I see nothing in the papers with which he accompanied that applica-
tion to show fraud i connection with his entry or the making of his
proof. He did that which, under a misapprehension of the law, and bad
advice, he thought was right; and which the register and receiver ap-
proved, which approval was not obtained from them through any de-
ception or misrepresentation. Nor does the fact that his duplicate
receipt was recorded the same day necessarily, of itself, militate against
his good faith. If he had sold the land on that day, he would only have
done that which in the case of Myers v. Croft (13 Wall., 295), the su-
preme court said was a proper transaction not prohibited by law. That
such sale or a mortgage of the property had been made did not then
appear.

On a careful consideration of the case 1 reverse your action holding
said entries for cancellation, suspend the cash entry, reject the final
proof submitted and direct that the claimant be allowed further time
and opportunity during the lifetime of said entry, within which to make
proof anew, in accordance with law, showing compliance therewith.

2278 DEc--39
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FINAL PROOF-RES JUDICA TA.

GEoRGE, A. BRoCK.

An expression of opinion by the Commissioner of the General Land Office as to the
validity of a entry pending before the local office is not such a decision as will
preclude said Commissioner, or his successor, from a full examination of the case
when reached in its regular order.

Acting Secretary Muldrow to Commissioner Sparks, ]lay 5, 1887.

In the matter of George A. Brock's pre-emption cash entry the om-
missioner of the General Land Office rejected the final proof, upon the
ground that six months residence had not been proven, which decision
was affirmed by the Department October 30, 1886, and claimant was
required to make new proof within ninety days from notice of said de-
cision.

A motion for review of said decision is made, upon the ground that
final proof in said case was allowed by Commissioner McFarland July
31, 1883, which fact was not known to the Secretary when said decision
of October 30, 1886, was rendered, and that the Commissioner has no
power to review the action of his predecessor.

From this decision of July 31, 1883, above referred to, it appears that
the register and receiver transmitted the final proof of Brook to the
General Land Office without passing upon the same. The Commissioner
returning the record to the local office said: " I think the entry should
be allowed. The proof is herewith returned with directions to allow the
same. In transmitting the entry, you are requested to file therewith
your certificate of publication of notice omitted from the papers."

As all questions as to the sufficiency of final proof must be decided
by the register and receiver before transmitting the same to the Gen-
eral Land Office, this expression as to the validity of the entry and the
direction to the register and receiver is not such a final decision as to
prevent the question from being considered by the same Commissioner
or any succeeding Commissioner, when the case is subsequently trans-
mitted by'the-register and receiver with their decision thereon. While
Commissioner,McFarland might have adhered to the view expressed by
him in his'letter of July 31, 1883, yet when the case was reached in its
order after decision by the register and receiver, it would have been
acted upon as if no decision had been made thereon.

"The issuance of final certificate on the direction of the Commissioner
of the General Land Office will not preclude his successor from order-
ing a hearing as to the merits of the claim while it is yet pending in his
office." (Robert Hall et al., 5 L. D., 174).

The motion is denied.
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NOTICE BY PUBLICATION-POSTING-JURISDICTION.

KELLY v. GRAMENG.

Notice by publication includes posting of notice upon the land in contest, and if such
posting is omitted the notice is incomplete, and jurisdiction is not acquired.

The record must show affirmatively all matters of notice requisite to confer juris-
diction.

Acting Secretary lIuldrow to Commissioner Sparks, May 5, 1887.

I have considered the case of John Kelly v. Fred. Grameng on appeal
from your office decision, dated December 15, 1885, adverse to Grameng.

It appears that appellant on September 5, 1885, made homestead en-
try, No. 2096, on the SW. 1 of Sec. 13, T. 32, R. 46, Valentine, Nebraska;
that on the 16th of April, 1885, Kelly initiated contest against said
entry charging abandonment; that hearing was ordered, the notice pre-
scribing that the testimony be taken May 29, 1885, before H. T. Tingle,
U. S. court commissioner, and requiring appearance at the local office
June 3, 1885, to respond and furnish testimony concerning the alleged
abandonment. Testimony was taken before the U. S. commissioner
on the date first named. No testimony was offered in behalf of con-
testee.

The record thus made was duly transmitted to the local office, but
action was not there taken in the case until September 23, 1885, when
the contest was dismissed, the following endorsement being made in
pencil by the receiver on the back of the affidavit of contest:

"Dismissed for the reason that contestant has furnished no-evidence
of posting notice on land-30 days time given contestant to appeal."

Underneath this is the entry apparently made in a different hand-
" Parties notified same day."

No appeal having been filed, the local office, by letter of November
5, 1885, transmitted the papers to your office, which, upon inspection
of the record, found that there was no evidence that notice of contest
had been posted on the land.

Your office, however, proceeded to examine the testimony in the case,
and concluded as a result of said examination- that the claimant had
abandoned the land, and that his entry should be canceled. From that
decision claimant is now here on appeal, averring that on the day set
for trial he made a special appearance and filed a motion to dismiss, for
the reason that contestant did not submit proof that he complied with
rule 14 of practice, in relation to posting notice upon the tract. He
also refers to the fact of contestant's failure to appeal from the action
of the local office.

I find among the papers an application, made by contestant Decem-
ber 10, 1885, under oath, and filed in your office December 18, 1885,
three days after the decision appealed from was rendered, setting forth
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that he did post the required notice on the tract about thirty days prior
to the day of hearing, but that he had neglected to set out that fact in
the testimony; also that he had no notice of the dismissal of the con-
test by the local office. On these statements he at the time of making
them asked a review of the testimony or a new hearing.

To this your office replied by letter, dated January 7, 1886, to the
register and receiver, that as the entry had been by letter of December
15, 1885, held for cancellation for abandonment, the consideration of
said application for review and rehearing was unnecessary.

From the foregoing it appears that the sole question raised by the
appeal under consideration is that of jurisdiction to decide the case on
its merits under the charge of abandonment in the absence of evidence
of complete notice, as required by the rules of practice, it being admit-
ted by contestant that he omitted to furnish evidence of the posting of
notice of contest upon the land in controversy, though he states, and
furnishes corroborating affidavits, that he did as a matter of fact post
the notice as required by the rules.

In my judgment your office erred in passing upon the testimony
taken pursuant to the order for a hearing, it not appearing affirmatively
that the local office erred in finding that there was no evidence of the
posting of notice of contest upon the land.

Notice by publication includes the posting of notice upon the land
in contest, and if such posting is omitted, the notice is incomplete.
"The proper basis for an order of publication, the publication by ad-
vertisement, the sending of copy by registered letter, and the posting
of copy on the land, are all constituent and essential parts of 'notice by
publication'; and the absence of any one of these essentials makes in-
operative the efficacy of the others, if the defect be not waived." Parker
v. Castle (I L. D , 84), and cases cited.

In this view of the question presented, your office was without juris-
diction to decide the case on the testimony submitted, it not appearing
from the record that due and complete notice had been given. The ex-
parte affidavits filed since the decision by the local office and your office
(and without notice to contestee), to the effect hat as a matter of fact
a copy of the notice of contest was posted on the Idud as required by
the rules, can not be accepted as completing the record so as to now
give jurisdiction to pass upon the testimony.

The allegations and the facts in the case are such, however, as i my
opinion to warrant a compliance with contestant's request that a rehear-
ing be granted.

Your office decision is modified accordingly and you will direct that a
new hearing be ordered, based upon the affidavit of contest already on
file, after due notice as required by the rules of practice. Upon the
record thus made the register and receiver will make their finding, sub-
ject to appeal as in other cases.
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PRIVATE CLAIM-SUPER VISORY JURISDICTION.

LETTRIEuS ALRIO.

Ordinarily the supervisory authority of the Secretary should be invoked by appeal,
but in case of a decision rendered without jurisdiction the irregularity may be
corrected in a more summary manner.

The character of the claim being res judicata, and not in issue before the General
Land Office, its decision thereon is without warrant and of no eect.

Acting Secretary Muldrow to Commissioner Sparks, May 5, 1887.

On the 11th of February last A .E. Sompayrae, by his counsel, Messrs.
Denver and Zachry, of this city, filed in the Department an applica-
tion invoking the supervisory authority of the Secretary of the Interior
in the matter of the execution by you of departmental decision, dated
September 17, 1886 (5 L. D., 158), involving the scrip claim of Lettrieus
Alrio. This application was accompanied by your letter, dated Feb-
ruary 4th last, addressed to said attorneys, in which you state that by
decision dated January 31st preceding, you had declined to issue cer-
tificates of location on this claim under the general scrip act of June 2,
1858(11 Stat., 294). The application alleges that since said departmental
decision became final, you have concluded that the claim of Alrio is
not a confirmed private land claim within the meaning of said general
scrip act, and that acting upon such conclusion you have refused to sign
and deliver scrip to said Sompayrac until that question can be decided
by the Department on another appeal; that your said conclusion is not
based upon any new facts in the case or upon any suspicion of fraud
or irregularity, but solely upon a point of legal construction growing
out of the record as considered by the Department when the former
decision was rendered; that in this matter you are acting beyond your
jurisdiction and are opening up a case which has become res adjudicata;
and that because of 'such a palpable wrong and evasion of duty"
the supervisory authority of the Secretary is invoked.

February 12th these papers were referred to you for consideration
and early report, and under date of February 21, you submitted a re-
port in the matter, and the same has been considered in connection with
the former record material to the question now in issue.

The main question in issue when the decision of September 17th last
was rendered was as to which of two parties, to wit: Mrs. H. W. Rey-
nolds and A. E. Sompayrac, was entitled to receive certificates of loca-
tion on this Alrio claim. Mrs. Reynolds was claiming under and by
virtue of certain proceedings having as. an initial point the alleged sale
of this claim bv Alrio in 1837 and Somnpayrac based his title upon the
proceedings of a succession sale of the effects of the then deceased con-
firmee, had in 1882. Your office by decision of July 25, 1884 (3 L. D.,
44), had refused to authenticate said scrip and deliver the same to Mrs.
Reynolds, because of certain defects in her chain of title, and had de-
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nied Sompayrac's claim because of the ruling in relation to succession
sales in Louisiana, as found in the case of Joshua Garrett (7 C. L. O.,
55). That decision was considered final as to Sompayrac, but not as to
Mrs. Reynolds, and she did not appeal from it. Sompayrac, however,
did appeal, and his appeal brought up the entire record in the case
in so far as was necessary to establish a jprima facie right to the scrip
herein. His appeal was sustained, said Garrett" case was overruled,
and the whole record in the case was returned to you in order that you
might render a final decision as to the respective rights of the two
parties. Your said report shows that in accordance with the directions
in said departmental decision you, on the 11th of October, 1886, ren-
dered a decision denying the claim of Mrs. Reynolds in the premises
and recognizing said Sompayrac as the legal representative of Let-
trieus Alrio, and therefore entitled to receive the scrip issued in satis-
faction of the claim under consideration. It further appears that Mrs.
Reynolds took no appeal from this last mentioned decision against her,
and that the same has now become final. You further assign as a rea-
son for your said decision of January 31st last, declining to authenti-
cate said scrip and deliver it to A. E. Sompayrac, the fact that in the
matter of the scrip claim of Elias Blunt, a claim, as you state, origi-
nally similar to that of Alrio, you, under date of January 11th last,
rendered a decision adverse to the scrip applicants therein, holding
that it was not a " private land claim " within the meaning of the third
section of the general scrip act of 1858; and that as there are a num-
ber of cases in the same class and confirmed by the same act of Con-
gress awaiting adjustment, it seemed " proper that they should receive
equal treatment upon any issue common to all." And you suggest that
in your opinion departmental decision of September 17, 1886, and yours
of Octcber 11, following, "were conclusive upon the questions of
title to the inchoate claim of Alrio, as between Sompayrac and Mrs.
Reynolds, but not conclusive of all questions between those parties
and the United States." You further assert that you have not declined
to carry said departmental decision into effect and are not evading duty
as charged against you by counsel for petitioner, but that on the con-
trary your action in this matter is proper, legal and within the scope
of your authority and jurisdiction; and you suggest therefore that the
petitioner herein should seek his remedy by appeal from your said de-
cision of January 31st last, instead of by the present application.

As already stated, the question upon which you have suspended the
authentication and delivery of scrip to said Sompayrac in the case
under consideration is whether the claim of Alrio is a "' private land
claim," within the meaning of the general scrip act of 1858. If that
question has not been finally settled so far as the Department is con-
cerned, then your position in this case is correct; but if that question
has already been finally settled-has passed in rem jiudicatan-then,
as a matter of course, your position in this case is untenable, and the
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application of petitioner should be granted. That this question had
been considered as finally settled for now more than six years, by your
office, by the Department, and by all parties in the case, until your said
decision of January 31st last, cannot be questioned.

On the 26th of February, 1881, your office, reviewing and revoking its
former decision of April 15, 1880, which had held for cancellation the
scrip issued by the surveyor-general of Louisiana November 2,1876, on
the claim under consideration, held as follows:

According to the best evidence obtainable by this office, and as set
forth in my decision, this claim has never been located pursuant to law
and instructions, nor satisfied in any manner.

As it had been neither located nor satisfied at the date of approval of
the gqneral scrip act of June 2, 1858, I am of the opinion, after due con-
sideration of the phraseology of said act, that the legal representatives
of the deceased confirmee are entitled to indemnity with certificates of

-location to the extent of the confirmation.
Here then is a decision of your office made upon careful consideration

and mature deliberation holding that scrip should issue on this claim in
favor of the legal representatives of the deceased confirmee. thus recog-
nizing it as a confirmed private land claim within the meaning of the
third section of the general scrip act of June 2, 1858; which decision
not only stands unreversed in terms to-day, but has been followed,
acted upon, and taken as the basis of all subsequent proceedings in the
case until your said decision of January 31st last. This is clear from
an examination of the records of your office. In the decision of July 25,
1884 (supra), I find the following paragraphs relative to this question:
" It (the Alrio claim) was confirmed by the act approved May 24, 1828
(6 Stat., 382), and has not been located in place by the United States or
otherwise satisfied." nd again speaking of the scrip in question which
had been issued in pursuance of said decision of February 26, 1881, the
same scrip which is now pending for authentication, it is said: " Under
date of March 9, 188t, you (the surveyor-general of Louisiana) prepared
and transmitted new certificates of the same designations, upon the en-
graved form, which are pending for authentication simply upon the ques-
tion of te legal proprietorship therein." Again, speaking of Mrs. Rey-
nolds's alleged title, it is said, "There are inks missing in the chain of
title presented by Mrs. eynolds; otherwise, the scrip in question
might have been approved and delivered to her long since." In the
departmental decision of September 17, 1886 (supra), this claim is
spoken of as a "private land claim;" and again it was said therein, "It
is conceded that the claim of Lettrieus Alrio has been confirmed, that
it is yet unlocated, and that certificates of location under the act of 1858
are due to his legal representative."

It is thus seen that the question you now raise has been finally settled
and is forever at rest here, in so far as the present case is concerned.
After said departmental decision the only question left open for decision
by you was as to which of the two claimants, Mrs. Reynolds or Som-
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payrac was entitled to receive the scrip in this case; and when your
decision of October 1, 1886 in favor of Sompayrac became final for
want of appeal, there was nothing remaining in the case for you to ad-
judge. There remained simply the mere ministerial duty of signing the
scrip and delivering it to said Sompayrac or his duly accredited agents
or attorneys.

I agree with you in the general proposition of law, that cases of the
same kind and character should receive equal treatment upon any issue
common to all. But that question does not enter into this case; for here
the issue that you seek to bring into the case, and which may possibly
be in the other cases you mention that are not yet adjudicated, has been
finally settled by former adjudications. It is in this case res adjudicata.
It does not appear that any new evidence has been discovered, of that
any fact now presents itself which was not in the record when the former
adjudications were had; but simply that your attention has but recently
been called to the case, and that in your opinion the former adjudica-
tions were erroneous. Admitting for the sake of the inquiry all that is
stated in your behalf, I am still of opinion that your said decision of Jan-
uary 31st last was unwarranted, and is therefore null and void.

'It is a principle of administrative practice which has been followed
and acted upon in all the executive departments of the government
daring the entire period of its existence that in the absence of fraud or
mistake, a matter finally settled by the head of a Department, acting
within the scope of his authority and jurisdiction, is to be considered
final so far as the executive is concerned, and is not afterward to be set
aside or reopened. 2 Ops., 3; 13 ib., 387 and cited opinions; and 13
ib., 208.

* Ordinarily, as suggested by you, an appeal would be the proper rem-
edy to be employed to invoke the superior authority of the Secretary
in any matter; but where a decision is rendered by your office without
jurisdiction to adjudge, the irregularity may then be corrected in a more
summary manner.

Without at present expressing any opinion on the merits of the ques-
tion sought to be raised by you, and involved as you state in the" Blunt 
case (supra), and entertaining the views hereinbefore stated at length,
I am of the opinion that your said decision of January 31st last in this
case was unwarranted and the same is hereby set aside, and you will
authenticate the scrip in question and deliver it to said Sompayrac, or
his duly accredited agents or attorneys.

RAMAG-E V. CENTRAL PAC. R. R. Co.

Motion for review of decision rendered December 14, 1886 (5 . D.,
274), denied by Acting Secretary Muldrow, May 5, 1887.
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PRIVATE LAND CLAIfI-ACT JUNE 2, 1858.

ELIAS BLUNT.

claim to land in Florida and Louisiana, based upon occupation, habitation, and cul-
tivation, under the former government in sovereignty over the country, is a pri-
vate land claim, and included within the provisions of the third section of the

act of June 2,1858.
A title resting on such basis is of the same validity and efficacy as one founded on

a written permission to settle, or order of survey, or as any incomplete title.

In the case of a private claim owned by different parties where the interests therein
are separate, d visible, and determinate, scrip may issue to any one of the owners
to the amount of his determined interest therein.

Acting Secretary Muldrow to Commissioner Sparks, May 5, 1887.

The narrow strip of country in Louisiana adjacent to Texas, known
as the "neutral territory," having been finally ceded to the United
States by the treaty with Spain, of date February 22, 1819 (8 Stat.,
252), Congress, on the 3d of March, 1823 (3 Stat., 756), passed an act

providing for the examination of the titles and claims to land in that
territory.

The first section of the act provided that said tract of country should
be attached to the land district south of Red River; and the register
and receiver of that district, among other things, were required:

To receive and record all evidences of claim, founded on occupation,
habitation and cultivation, designating particularly the time and man-
ner in which each tract was occupied, inhabited, or cultivated prior to,
and on, the 22d of February, 1819, and the continuation thereof subse-
quent to that time, with the extent of the improvement on each tract,
etc.

The second section provided:
That the register and receiver as aforesaid shall transmit tb the See-

retary of the Treasury a complete record of all the claims presented to
them under this act, and the evidence appertaining to each claim, and
shall also make out and transmit to the Secretary of the Treasury an
abstract containing the whole number of claims in four distinct classes,
.. ... the third class shall consist of claims founded on habitation,
occupation, or cultivation, previous to the 22d of February, 1819, and
the manner which would have entitled the claimants to a title under the
government exercising the sovereign power over that tract of country,
and which in their opinion ought to be confirmed, etc.

The act of May 26, 1824 (4 Stat., 63), is supplementary to the first

mentioned act, merely extending the territorial jurisdiction of the reg-
ister and receiver.

In the report of the register and receiver of the Southwestern District
of Louisiana, dated at Opelousas, November 1, 1824, the claim of Elias

Blunt, 3d class, No. 253, among others, was recommended for confir-

mation in the following language:
Elias Blunt, of the parish of St. Landry, assignee of Archibald Smith,

filed his notice, claiming by virtue of inhabitation, occupation, and cul-
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tivation, a tract of land situated on the west bank of the Quelqueshue
river, at a place called Blunt's ferry, bounded below by William and
George Smith, and containing six hundred and forty acres.

Then follows a resume of the evidence supporting the claim, and
finally: "We are of opinion this claim ought to be confirmed; and in
the abstract have classed it with claims of third class." American
State Papers, Green's Ed., Vol. 4, pp. 71, 2 & 4.

By the act of Congress approved May 24, 1828 (6 Stat., 382), the
claims in the third class above, (with a few express exceptions-that of
Blunt not being among the exceptions,) were confirmed. This act was
entitled "An act to confirm claims to land in the district between Rio
Hondo and Sabine rivers, founded on habitation and cultivation;" and
provided in the first section thereof: " That the claims to land founded
on habitation and cultivation .contained in the third class of
the report of said register and receiver be, and the same are hereby
confirmed," etc. The second section provided

That the confirmations made by this act shall not be construed to ex-
tend farther than to a relinquishment of title on the part of the United
States, and the claims hereby confirmed shall be located under the di-
rection of the register and receiver of the proper land office in conform-
ity with the legal subdivisions of the public surveys, so far as practica-
ble, and shall include the improvements of the claimants respectively.

In 1827, before the government surveys had been extended over the
township in which this claim was situated, Elias Blunt sold his inchoate
claim and land to the heirs of James Ashworth, deceased, for the sum
of $500. On the 28th of December, 1852, the claim was located nder
the direction of the register, and embraced parts of sections 23, 24, 2,
26, 35 and 36 in T. 9 S., R. 9 W., Western District of Louisiana, aggre-
gating according to the township survey then in existence nearly six
hundred and forty acres. It appears, however, that a large part of this
location had been approved May 5, 1852, to the State of Louisiana as
swamp and overflowed land under the grant to that State by the act of
1849. Accordingly a relocation of the claim was made by the register
and receiver June 22, 1886, upon the former tracts not embraced in the
State swamp selection, aggregating 221.23 acres, situated in sections
23, 24, 35, and 36, and August 21, 1886, patent was issued for such re-
location under section 2447 of the U. S. Revised Statutes, and the same
was subsequently delivered to the appellants in this case. On January
20, 1883, the whole claim as originally located (including the swamp
selections) was sold at sheriff's sale in separate tracts as the result of a
partition suit, llen J. Perkins and William B. Norris purchasing the
E. of the E. of Sec. 26, which contained 163.28 acres. This tract
having been approved to the State as aforesaid, Perkins and Norris,
August 16, 1886, applied to the surveyor-general of Louisiana for in-
demnity certificates of location under the act of June 2, 1858 (11 Stat.,
294), who, on the 21st of that month, denied the application on the
ground that it was contrary to office practice to issue scrip for only a
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portion of a claim, while any other portion also remained unsatisfied.
Appeal was then taken, and you, by decision dated January 11, 1887,
also rejected the application on two grounds First, That the claim
was not a private land claim within the meaning of the third section of

the general scrip act of 1858, but only a donation; and Second, That
even if it be a private land claim, indemnity certificates of location must
be refused for the reason assigned by the surveyor-general. Appeal
was then brought here and the case has been given a most careful con-
sideration. Appellants have been heard orally and upon brief. This
is a test case upon both points of objection raised by you against the
issuance of scrip, and the decision herein will practically govern a num-
ber of other cases of like character.

Exception is talien to both grounds upon which your decision is based.
The third section of the act of 1858, under the provisions of which relief
is asked, concludes as follows:

That in all cases of confirmation by this act, or where any private
land claim has been confirmed by Congress, and the same, in whole or
in part, has not been located or satisfied, either for want of a specific
location prior to such confirmation, or for any reason whatsoever, other
than a discovery of fraud in such claim subsequent to such confirma-
tion, it shall be the duty of the surveyor-general of the district in which
such claim was situated, upon satisfactory proof that such claim has
been confirmed, and that the same, in whole or in part, remains unsat-
isfied, to issue to the claimant or his legal representatives, a certificate
of location for a quantity of land equal to that so confirmed and unsat-
isfied; which certificate may be located upon any of the public lands of
the United States subject to sale at private entry, at a price not ex-
ceeding one dollar and twenty-five cents per acre: Provided, That such
location shall conform to legal divisions and subdivisions.

After quoting this part of the act of 1858 you say: "This claim can
not be considered a private land claim," because "I no claim to any writ-

ten evidence of title or permission to settle is alleged. Therefore the
confirmation ... . is a donation by the United States government for
six hundred and forty acres of land," etc. That is to say, you hold that
there can be no private land-claim without written evidence alleged as
the origin of the right. In this I think you err.

The act of March 3, 1823 (supra), contemplates no such distinction.

It treats all claims in the first, second and third classes as " claims to
land," arranging them in the several classes merely as a matter of con-
venience. It is careful to say, however, that no claim shall be included

in any one of said classes that, in the opinion of the Commissioners,
could not have ripened into a perfect title under the former government
in sovereignty over this country, had not that sovereignty been trans-
ferred to the United States. Therefore the measure of the validity of
the title is the laws, usages, and customs of this country under the
Spanish government. The standard of right fixed to determine the
validity-the legality of the claims-is found in those laws, usages and
customs with reference to this territory.
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Claim is defined as: " A demand as of right 7-Worcester. The ques-
tion for consideration thus becomes, had these claimants such a right
under the foreign government as would have been recognized by it in
case they had sought to perfect their titles. I think they had.

It is well settled that the term grant in the Louisiana and Florida
treaties comprehends not only those which are made in form, but also
any concession, warrant, order or permission to survey, settle or possess,
whether evidenced by writing orlparol orpresnmedfrom possession. Strother
v. Lucas (12 Pet., 410, Sanchez v. Gonzales (11 Martin, 207), Le Blanc
v. Viator et al. (3 La. Con'd, 830), Landry v. Martin et al. (15 La., 1),
and White's Recopilacion, Vol.2, pp.228,244 and 691. It is likewise well
settled that under the laws, usages and customs above referred to these
imperfect titles-these claims-were suffered by the government to de-
scend by inheritance, were transferrible by private bargain, either by
written instrument or by parol, and when the case required were seized
on execution and sold for the payment of debts. See authorities last
cited. And the confirmatory act of 1828 relinquishes the Federal title,
not solely because the claims were founded on habitation and cultiva-
tion," but because also such "habitation and cultivation," as reported
in the particular case, evidenced the fact that the claimant, had the
sovereignty of Spain continued, " would have been entitled to a title
under" that government, because such "habitation and cultivation"
gave him under the laws, usages and customs of Spain an inchoate title,
which was protected by the treaty of cession and the laws of nations.

A legislative confirmation of a claim to land is a recognition of the
validity of such claim, and operates as effectually as a grant or quit-
claim from the government. Langdeau v. Hanes (21 Wall., 521), Slidell
v. Grandjean (111 U. S., 412). The acts of 1823 and of 1828 (supra)
speak ofthese claims as "claims to land"-that is, "a demand as of
right" to land; and they have always been so considered in the Land
Department. To hold then that they are not "land claims" seems
merely a play upon words and should not enter into judicial considera-
tion. If "land clains' they must of necessity be "private land claims."

Your definition of a "private land claim" would seem to embrace any
claim founded on written evidence of title. But I think it clearly es-
tablished by the authorities heretofore cited that a title based on
"occupation, habitation and cultivation," under the former government
in sovereignty over this tract of country, was as valid and of as much
efficacy as one based upon a written permission to settle, an order of
survey, or as any incomplete title. I think it also clearly established by
those same authorities that these claims were considered and treated as
private property. Ience, when confirmed, they were not donations from
this government, as that term is properly understood and applied.
For a donation is in the nature of a gift, and is never predicated of any
right to demand existing in the donee. It emanates in the generosity
of the donor simply, and proceeds purely from bounty or gratitude.
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It is "A transfer of the title to property to one who receives it with-
out paying for it." (1 Bouv., 501).

Again, the whole legislation of Congress upon the subject of land
claims in the Louisiana and Florida countries recognized and treated
claims of the nature of these Rio Rondo claims as " private land claim so
and considered them on the same footing as other claims based on
written evidence of title. See the Missouri acts of July 9, 1832 (4 Stat.,
565), March 2, 1833 (id., 661), July 4, 1836 (5 id., 136); June 2, 1858, 2d
Sec. (supra), March 2, 1805 (2 id., 324), April 21, 1806 (id., 390), and
March 3, 1807 (id., 440).

Further, the records of'your office and of this Department abun-
dantly show that claims of this class have been universally considered as
" private land claims" within the meaning of the general scrip act of
1858. They have never been considered as anything else. See par-
ticularly letter of Commissioner Drummond, of August 26, 1872 (Land
Office Report for 1873, p. 41), in which, after an exhaustive review of
the subject, he concluded that the settlement claims i the Greensburg
district of Louisiana-claims inferior to the class here under considera-
tion-were within the purview of said act of 1858 The records of your
office also show that a unmber of Rio Rondo claims have been satisfied
with indemnity scrip under the act of 1858. Even so late as September
17th last, the Department in the case of Lettriens Alrio (5 L. D., 158),
considered a claim precisely like the one now under consideration in
this particular as a "private land claim" within the meaning of the
general scrip act. This question was then considered as so well settled
that nothing more than a nere statement of the fact was deemed nec-
essary to carry its conclusiveness.

" Whenever an act of Congress has, by actual decision, or by con-
tinued usage and practice, received a construction at the proper depart-
ment, and that construction has been acted on for a succession of years,
it must be a strong and palpable case of error and injustice that would
justify a change in the interpretation to be given to it." 2 Opinl., 558;
4 id., 470, 10 id., 55; Barnard v. Ashley (18 How., 43); United States
v. Philbrick (120 U. S., 52. and cases cited therein). For the foregoing
reasons, your decision upon the first question raised by the appeal is
reversed.

This brings me to the consideration of the second exception to your
decision, which is thus assigned:

You erred in denying to Allen J. Perkins and William B. Norris in-
demnity lands under the act of June 2, 15S, for a determinate and de-
ternmined part of a located rivate land clain, which part had been ad-
versely disposed of by the United States prior to June , 1858, on the
ground that the owners of the other determinate and determined parts
had not joiued in the application for relief.

Your language on this branch of the case is as follows:
Persons who hold under the confirmee as assignees. devisees, or by

operation of law, are legal representatives, and as such have an un-
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divided interest in the claims; and hence scrip cannot issue for a part
of the claim, but must issue for the whole quantity. The question of
the division of the interests must be settled by the parties between
themselves. Any transfer or assignment must, as the interests are un-
divided, be made by all the parties.

This rule of your office appears to have arisen in 1872, and was
adopted apparently on the score of convenience, and because one pas-
sage in the act seemed to indicate such rule to be a correct one, viz: "A
certificate of location for the quantity of land equal to that so confirmed
and unsatisfied." But the act further says that the certificate shall
issue " to the claimant or his legal representatives." Hence, if but one
certificate for the whole amount is to issue in any particular claim, the
same rigid rule of construction would limit its issue to claims presented
by a single claimant. Whereas, as a matter of fact, many claims were
presented to the Boards of Commissioners by two or more claimants
claiming jointly. "It is a well settled proposition, that in legal par,
lance the singular embraces the plural and the plural the sing alar."
Oregon Central Railroad Company (5 L. D., 549). Further, the present
practice, as I understand it, is to issue this indemnity scrip in eighty
acre pieces as nearly as practicable, the last piece to embody the frac-
tion called for, if any, in the particular claim.

But the interests in a private land claim owned by two or more par-
ties are not necessarily indivisible. One may own by purchase one-
third of the claim, another one-half, and a third the remainder. Here
the interests are separate, divisible and. determined. And I can see
no good reason on principle for refusing to any one of said three own-
ers his determined share of scrip.

It appears to me also that this rule is capable of producing hardship,
and will often defeat a statutory right; as in the particular case under
consideration, where the owners of a determinate and determined por-
tion of the claim, because they are unable to ascertain the owners of
the remaining unsatisfied portion thereof, are refused scrip for that
reason. This is clearly against the spirit of the remedial act of 1858,
if indeed it is warranted by the strict letter of the statute, and is not
founded in reason. A convenient rule of office practice ought not to
be allowed to defeat a ight. I can discover no harm that can result
to the government from a change of this rule. The records of the sur-
veyor-general's office, of the local land office, anid of your office are
surely sufficient guarantees against the issuance of scrip a second time
in satisfaction of the claim.

The case of United States v. Watkins et al., arising under the
kindred act of June 21, 1860 (12 Stat., 85), is by analogy an authority
on this point. In that case there had been a grant of 20,000 arpen of
land by the Spanish Intendant to one Ramos, who three days after said
grant conveyed the same to William Simpson and John Watkins in
undivided moieties. After the passage of the act of 1860, the heirs of
each of said grantees filed a petition in the U. S. district court as
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provided by said act, praying for a confirmation of the claim and for
indemnity lands for portions of said claim which had been disposed of
by the United States under the general land law. The title of Simp-
son's heirs failed; but that of Watkins's heirs was held sufficient, and
the court awarded them indemnity certificates of location for their
share in said lands. In passing upon this question the court say:

The fact that Simpson and Watkins were tenants in common of un-
divided moieties in the land, can produce no inconvenience in making a
decree in favor of Watkins's heirs for one-half of the amount of land in
controversy. All, or nearly all, of it has been disposed of by the gov-
ernment, and the requisite amount of certificates of location can be
awarded to them for their share therein. This they ask and i is equi-
table and just that they should have it. 97 U. S., 223.

To the same effect see United e tates v. Davenport (15 How., 1); United
States v. Patterson (id., 10). and United States v. Lynde (11 Wall., 632).
The court in all these cases proceeded on the fundamental principle of
law that remedial statutes are to be liberally construed.

I think the true rule in relation to this matter should be that when an
applicant for indemnity certificates of location shall show himself to be
the owner of a determinate and determined portion of a confirmed and
unsatisfied private land claim coming within the purview of the third
section of the act of 1858, he should receive certificates of location for
that part of said claim to which he shall show himself entitled. Under
this rule, Perkins and Norris, the present applicants, are entitled to re-
ceive certificates of location for that portion of the original claim of
Elias Blunt to which they are entitled. This interest is determined
thus:

They purchased the E. - of the E. i of Sec. 26, amounting to 163.28
acres, according to the corrected surveys. The lands embraced in the
old location aggregated 692.83 acres; but of these, 221.23 acres have
been patented to the claimants, leaving 471.60 acres of said location
which were sold at the sheriff's sale aforesaid, but which went to the
State, under the swamp land grant. The deficit due the claim however,
is but 418.77 acres. The claimants, therefore, should receive scrip not
to an amount equal to the exact area of the subdivision they purchased,
but for an amount which will bear the same ratio to that subdivision as
the exact deficit due the claim bears to the exact area of the subdivis-
ions which went to the State as aforesaid. Hence, we have the propor-
tions-471.60 A.: 418.77 A.: 163.28 A.: the requisite number of acres
for which scrip should issue to said Perkins and Norris, or 144.99 acres.

You will therefore direct the United States surveyor-general for Loui-
siana to prepare certificates of location in the usual for n to the amount
of 144.99 acres, under said act of 1858, vhich, when so issued, you will
approve and authenticate, and deliver to the claimants or their duly ac-
credited agents or attorneys.

Your decision is reversed.



624 DECISIONS RELATING TO THE PUBLIC LANDS.

.PRACTICE-APPEAL; SETTEEMENT-ACT OF MAY 14, 1880.

WATTS v. FORSYTH.

The second exception to rule 4 of practice is only applicable when it appears that
the decision of the local office is " contrary to existing laws and regnlations,"7 as
to rights between the claimant and the government, and not with respect to
the preference rights of others.

Under the rules of practice now in force the right of appeal from a Commissioner's de-
cision, affirming the local office, is lost by failure to appeal foi the decision of
the local office.

The settlement of a homesteader is protected by the act of May 14, 1880, as against
other and later settlers for the period of three months only, after which the next
settler in point of time, who has complied with the law, takes the land.

Acting Secretary Muldrow to Commissioner Sparks, May 7, 1887.

I have before me the application of Thomas Forsyth for certification
of the record in the case between him and Francis Watts, which in-
volves the SE. 1 of the SE. of Sec. 33; S. j and SW. I of the SE. i,
Sec. 34, T. 22 S., R. 143, Tucson, Arizona Territory.

From the copies of your office decisions accompanying the applica-
tion the following facts appear:

The township plat was first filed February 22, 1877, and as amended,
March 6, 1884.

November 6, 1884, Forsyth filed his pre-emption declaratory state-
ment alleging settlement September 18, 1884, and on December 15,
188t, Watts made homestead entry. On the showing made by the
parties, your office, February 16, 1885, ordered a hearing, which was
had April 23, 1885, the local office finding in favor of Watts. From
this decision Forsyth took no appeal, though it is now alleged that he
instructed his attorney so to do.

August 13, 1886, your office, acting on the record before it, affirmed
the decision of the local office and canceled Forsyth's filing.

Appeal having been filed from this last decision, your office held,
November 11. 1886, that the right to be heard before the Department on
appeal was lost through failure to appeal from the decision of the local
office, whereupon this application was made.

It is conceded by the applicant that the decision of the local office
under Rule 48 of practice became final as to the facts for want of appeal,
but it is insisted that under the second clause of said rule your office
erred in not reversing the local office, because its decision was " con-
trary to existing laws and regulations."

Rule 48 of rules of practice provides " In case of a failure to appeal
from the decision of the local officers, their decision will be considered
final as to the facts in the case, and will be disturbed by the Commis-
sioner only as follows:"

2. " Where the decision is contrary to existing laws and regulations."

It is under the second exception to the rule that applicant claims the
right of appeal to the Department, notwithstanding his failure to appeal
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from the adverse decision of the local office. This exception to the rule
is only applicable when it appears that the decision of the local office
is contrary to existing laws and regulations as to the right of the entry-
man to enter the land in question, considered solely with reference to
rights between the government and the entryman, and not with refer-
ence to the preference rights of others. Because rule 48 should be
construed with rule 81, as amended December 8, 1885 (4 L. D., 285),
which provides that, " No appeal shall be had from the action of the
Commissioner of the General Land Office, affirming the decision of the
local officers, in any case where the parties adversely affected thereby
shall have failed after due notice to appeal from such decision of said
local officers."

Under the rules of practice now in force, it is very clear that Forsyth
would be barred of his right of appeal to the Department by reason of
his f-ailure to appeal from the decision of the local office. But at the
time of the decision of the local office, the amendment to rule 81 had not
been promulgated, and under rule 48 his failure to appeal from the
decision of the local officers only estopped him from denying the de-
cision of the local officers as to their finding of facts, but did not de-
prive him of his right to have his case properly adjudicated, according
to law upon the facts as determined by the local officers, and upon
error committed therein by the Commissioner to have said error re-
viewed and corrected by the Secretary. The facts decided by the local
officers were that the township plat was filed in the local office Febru-
ary 22, 1877, and refiled March 6, 1884. That Watts settled upon and
commenced to improve the land in January, 1884, continuing thereon
until the hearing, and filed homestead entry for said tract December 15,
1881. That Forsyth filed declaratory statement for said tract Novem-
ber 6, 1884, alleging settlement September 8, 1884, and that he is an
actual settler and is complying with the law.

The failure to appeal from the decision of the local officers estopped
Forsyth from controverting their finding of facts upon the testimony
submitted, but the rights of parties upon the facts so found and pre-
sented is a pure question of law that the Commissioner should have
properly determined, whether appeal had been taken or not, and For-.
syth's right of appeal to the Department to have any error committed
therein reviewed and corrected can not be questioned.

It will be noticed that Watts claims under a homestead entry, and
Forsyth as a pre-emptor. If priority is accorded Watts, it must be by
virtue of his settlement under the third section of the act of May 14,
1880 (21 Stat., 140), because Forsyth had settled and filed before Watts
made entry. But the settlement of a homesteader is only protected by
said statute as against other and later settlers for the period of three
months, after which the next settler in point of time, who has complied
with the law, takes the land. Section 2265 of the Revised Statutes.
The evidence, as stated, shows, however, that Watts was occupying the

2278 DEC--40
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land even before the amended township plat was filed in March, 1884,
and that he did not make his entry until the December following. So
that he was clearly outside of the protection accorded by said act.

It is apparent therefore on the case as now presented, that it was
error of law to decide that Watts was entitled to the land; and that
under the second clause of rule 48, although Watts did not appeal, such
decision should have been reversed as "contrary to existing laws and
regulations." Bushnell v. Bartt (5 L. D., 212).

The Department prior to December 8, 1885, having construed rule
48 as allowing appeals from the Commissioner's decision, where the
decision of the local officers upon the facts found was evidently con-
trary to law, although no appeal was taken from the decision of the
local officers, it would operate as a great hardship to apply a different
construction to said rule, where it is presumable that the appellant re-
relied upon the construction that then prevailed. (Brown v. Jefferson
et al., IL. D., 474.) But this ruling will not be held to apply to any
case in which the decision of the local office was rendered subsequent
to December 8, 1885, when rule 81 was so amended as to provide that
"1 no appeal shall be had from the action of the Commissioner of the
General Land Office, affirming the decision of the local officers in any
case where the party or parties adversely affected thereby shall have
failed after due notice to appeal from such decision of said local officers."

The application is therefore granted, and you will please certify up
for my examination the proceedings in the case.

NOTARY PUBLIC-CERTIFICATE OF OFFICIAL CHARACTEB.

The attestation of a notary public to the execution of a bond, where authorized, im-
ports the same verity as the attestation of a clerk of a court of record.

The certificate showing the official character of a notary public should be made by
the clerk of the court in which the appointment appears of record, or the officer
in charge of the records containing such appointment.

'Acting Secretary Muldrou to Commissioner Sparks, April 5, 1887.

I am in receipt of your letter of the 12th ultimo, transmitting copy
of circular of instructions for the execution of bonds.

In your letter you state that it has been the practice of your office to
accept the certificate of the clerk of a probate court, when under the
seal of his office, as being a sufficient certificate of the official character
of a notary public, and submit the question as tothe authority of clerks
of probate courts to give such certificates or their sufficiency for the
purpose. The supposed authority for the existing practice of your of-
fice is found in the eleventh paragraph of the circular of instructions,
as follows:

"Whenever any acknowledgment is made or oath taken before any
officer not a clerk of a court of record, the official character and stand-
ing of such officer, whether notary public, justice of the )eace, U. S.
commissioner, or other officer qualified to administer oaths, should be
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evidenced by the formal certificate of the clerk of the propler court of
record or other competent authority."

The attestation of a notary public to the execution of a bond (where
such attestation is authorized) imports the same verity as the attesta-
tion of a clerk of a court of record. For this reason, if certification of
the authenticity of their acts is required, it should be from the partic-
ular official who alone can certify to such character, and such is the
rule of the Department prescribed by paragraph 11 of circular of in-
structions.

The certification referred to can not be made by the clerk of any court
of record, but must be made by the clerk of the proper court of record,
or other competent authority: that is, by the clerk of the court in which
such appointment appears of record, and where such appointment does
not appear of record in any court, then by other competent authority,
such as the Secretary of State, or other officer having charge of the rec:
ords containing such appointment. Under this rule the clerk of a pro-
bate court is not competent to certify to the authenticity of the acts of
notaries public and other officials, unless the appointment of such of-
ficials appear of record in the court of which he is clerk. The papers
are herewith returned.

SETTLERS AND PURCHASERS FITHIN THE LIMITS OF THE NORTHERNr
KEANSAS RAILROAD.

CIRCULAR.

Commissioner Sparks to registers and receivers, April 30, 1887.

Your attention is called to the following provision of the act of Con-
gress approved March 3, 1887, entitled "An act for the relief of settlers
and purchasers of lands on the public domain in the States of Nebraska
ond Kansas:"

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled. That for the purpose of reimbursing persons and the grantees,
heirs, and devisees of persons, who, under the homestead, pre-emption, or other laws,
settled upon or purchased lands within the grant made by an act entitled "An act for
a grant of lands to the State of Kansas to aid in the construction of the Northern
Kansas Railroad and Telegraph," approved July 23,1866, and to whom patents have
been issued therefor, but against which persons or their grantees. heirs, or devisees,
decrees have been or may have hereafter be rendered by the United States circuit
court on account of the priority of said grant made in the act above entitled, the sum
of $250,000, or so much thereof as shall be required for said purpose, is hereby appro-
priated: Provided, however, That no part of said sum shall be paid to any one of said
parties until he shall have filed with the Secretary of the Interior a copy of the said
decree, duly certified, and also a certificate of the judge of said court rendering the
same to the effect that such a decree was rendered in bonafide controversy between a
plaintiff showing title under the grant made in said act and defendant holding the
patent or holding by deed under the patentee, and that the decision was in favor of
the plaintiff on the ground of the priority of the grant made by said act to the filing,
settlement, or purchase by the defendant or his grantor; and said claimant shall also
file with the said decree and certificate a bill of the costs in such case, duly certified
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by the judge and clerk of said court. Thereupon it shall be the duty of the Secretary
of the Interior to adjust the amount due to each defeadaut on the basis of what he
shall have paid, not exceeding three dollars and fifty cents per acre for the tract, his
title to which shall have failed as aforesaid, and the costs appearing by the bill
thereof so certified as hereinbefore provided. He shall then make a requisition upon
the Treasury for the sum found to be due to such claimant, or his heirs and devisees
or assigns, and shall pay the same to him, taking such release, acquittauce, or dis-
charge as shall forever bar any further claim against the United States on account of
the failure of the title as aforesaid: Provided further, That when any person, his
grantees, heirs, assigns, or devisees, shall prove to the satisfaction of the Secretary
of the Interior that his case is like the case of those described in the preceding por-
tions of this act, except that he has not been sued and subjected to judgrnent as
hereinbefore provided, and that he has in good faith paid to the person holding the
prior title by the grant herein referred to the sum demanded of him, without litiga
tion, such Secretary shall pay to such person such sum as he has so paid, not exceed
ing three dollars and fifty cents per acre, taking his release therefor as hereinbefore
provided.

SEc. 2. That the provisions of this act shall only apply to the actual bona fde set-
tlers on the lands herein referred to, his or their heirs, assigns, or legal representatives,
and no one person shall be entitled to the benafits of this act for compensation for more
than one hundred and sixty acres of land: Provided, That all other persons who pur-
chased any part of said land at one dollar and twenty-five cents per acre, and the money
was actually paid into the Treasury, such person, his heirs, assigns, or legal representa-
tives shall be entitled to repayment of the money so actually paid by them.

Approved March 3, 1887.

Under the provisions of this act three classes of persons are entitled
to reimbursement, viz:

1. All persons, their grantees, heirs, and devisees. who settled upon
or purchased lands within the limits of the grant in question, and to
whom patents have been issued, but against whom decrees have been
or may hereafter be rendered by the United States circuit court on ac-
count of the priority of the railroad grant.

2. Any person, his grantees, heirs, assigns, or devisees, who shall
prove to the satisfaction of the Secretary of the Interior, that his case
is like those of the class above described, except that he has not been
sued and subjected to judgment, and that he has, in good faith, without
litigation, paid to the person holding the prior title by the railroad grant
the surm demanded of him.

3. Only actual and bona fde settlers on the land referred to in the
preceding sections, their grantees, heirs, representatives, or devisees, are
entitled to reimbursement under the decree, not to exceed $3.50 per acre;
but no one person shall be entitled to compensation at such rate for
more than one hundred and sixty acres.

4. All other persons who purchased any part of said lands at $1.25
per acre, their heirs, assigns, or legal representatives,-are entitled to re-
payment at $1.25 per acre, provided said money was actually paid into
the Treasury.

In the execution of this act the following regulations are prescribed:
1. All applications under this act must be made in writing, and be

signed by the party applying, and must describe the tract and designate
the entry with certainty.
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2. Claimants of the class first described must file copy of the decree,
duly certified by the clerk and under the seal of the court rendering the
same, to the effect that such a decree was rendered in a bona fide con-
troversy between a plaintiff showing title under the grant, and a defend-
ant holding the patent or holding by deed under the patentee, and that
the decision was in favor of the plaintiff on the ground of the priority
of the grant made by said act to the filing, settlement, or purchase by
the defendant or his grantor.

3. Claimant must also file with said decree and certificate, a bill of
co'sts in such case, duly certified by the clerk and under the seal of the
court in which the decree was rendered.

4. Claimants of the second class will be required to furnish a certified
copy of the record of the transfer from said company, or from the com-
pany's grantee, with evidence that he has in good faith paid to the per-
son holding the prior title, the sum demanded of him without litigation.

5. Claimants of the third class should apply for a refundment of pur-
chase-money i accordance with regulations governing the repayment
of purchase-money for lands erroneously sold.

6. When the grantee, assignee, or devisee of the original purchaser
makes application under this act, he must in addition to the foregoing,
show his right to receive the money by furnishing proper authenticated
abstracts of title or the original deed or instrument of assignment, or
of the will, or certified copies thereof.

7. When application is made by heirs, satisfactory proof of heirship
is required.

S. When application is made by executors, the original or a certified
copy of letters testimentary must accompany the application.

9. When application is made by administrators, the original or a cer-
tified copy of letters of administration must be furnished.

10. All parties who are entitled to repayment under the aforesaid act,
will be required to execute a relinquishment, which must accompany the
application, in the following or equivalent form:

Know all men by these presents, that I, -, of-, for and in consideration of
he sum of-, to me paid by the United States, have released and forever discharged

the United States from all claim of any kind, nature, and character whatsoever, by
virtue of the act of Congress approved March 3, 1887; and that I am the identical
party named in the decree, in the case of - vs.-, or who made said entry No.-,
at- Land Office, State of-.

Two witnesses:

STATE OF
CoUnty of SS.

On this - day of-, 188-, before the subscriber, a- in and for said county,
personally came , to me well known to be the person who subscribed the foregoing
relea3e, and who upon being duly sworn by me according to law on - oath declared
and acknowledged that - had freely and voluntarily executed the foregoing release
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and for the reasons stated; and at the same time came - residing at and also
residing at -, each of whol being by me duly sworn according to law deposed

and said, each for himself and not one for the other, that they well knew the person
making the said release to be the individual described in the decree, or who made said
entry and who executed the said release.

Subscribed, sworn to, and acknowledged before me this , 188-.

NOTE.-This must be acknowledged before a clerk of a court or other officer author-
ized to take acknowledgements of deeds in the county where the lands are situated,
whose official character and signature must be certified to by the clerk of a court of
record.

Approved May 31, 1SS7:
H. L. MULDROW,

Acting Secretary.

HOMVESTEAD-RESIDENCE-MIILITARY SER VICE.

ELDOLPH LABARDIE.

In computing the term of military service to be deductedfrom the required period of
residence the actual length of the service should be allowed as shown by the
records of the War Department.

Acting Secretary ]fuldrow to Commissioner Sparks, ay 4, 1887.

October 10, 1883, Eldolph Labardie made homestead entry No. 13,577
of the S. W. I sec. 24, T. 134 R. 61, Fargo, Dakota. This entry was a
transmutation from preemption declaratory statement No. 13243 filed
April 19, 1883, settlement alleged March 2, and residence alleged to have
been established June 19, same year. December 13,1884, he made final
homestead proof under section 2305, U. S. Revised Statutes, claiming
3 years, 2 months and 29 days military service in the late war.

4P,* * * * * .

When the proof came up to your office it was, by decision dated
August 20, 1885, held insufficient only as to the length of time claimant
had resided upon his land. Your office allowed him residence from

Tarch 2,1883, till December 13,881, a period of 1 year 9, months, and
11 days; and service in the army from February 12, 1862, till date of
discharge, August 30, 1864, a period of 2 years 6 months and 25 days,
aggregating 4 years, 4 months 6 days.

The main pointupon which the appeal herein is based is that your office
erred in not allowing claimant credit for his full military service. With
the papers here, is filed claimant's original discharge dated August 31,
1864, showing that he enlisted in Co. "A" 7th Reg't Vt. Vols. Febru-
ary 5,1862, to serve 3 years or during the war, and was discharged from
the service of the United States August 30, 1864, by reason of expira-
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tion of service. On the back of said discharge I find the following in-
dorsement:

"WAR DEPARTMENT, ADJ. GENL'S OFFICE,
July 25, 1878.

The within named man was enrolled February 12, 1802, and mustered
into service to date from June 1, 1861, for 3 years under the name of
Eldolph Labardie.

S. N. BENJAMIN,
Asst. Adj Gen'l."

This paper was also before your office when the decision appealed

from was rendered.
I think that claimant is entitled to credit for military service from

June 1, 1861, till August 30, 1864, a period of 3 years 2 months and 29
days; and as your office gave him credit for 1 year, 9 months and 11
days actual residence upon his claim-thus malting au aggregate period
of 5 years and 10 days-I can see no objection to allowing his final

proof.
Upon the only question raised by the appeal I reverse your decision

in the case.

APPROXIMATION-SETTLEMENT BEFORE SURV EY.

LAFAYETTE COUNCIL.

Initiation of claim prior to government survey, extent of cultivable land falling
within the lines of the claim as finally surveyed, and valuable improvements on

each snb-division considered sufficient reasons for waiving the requirement of

approximation.

Acting Secretary Muldrow to Commissioner Sparks, llay 10, 1887.

By letter of November 13, 1885, your office suspended the pre-emp-
tion cash entry of Lafayette Council for the N. I of the SE. and lots
2 and 3, See. 9, T. 153 N., R. 64 W., Devil's Lake, Dakota, containing

185.90 acres, for excess in area, and required the entryman to relinquish
such legal sub-division not covered by his principal improvements, as
would reduce the area to the legal maximum, or an approximation
thereto.

It appears that claimant settled on January 4, 1883,and on January
7, 1884, made proof before the local officers and received cash certificate;

that his improvements consist of a house, barn, well, and about thirty
acres of breaking; that he made his filing before government survey,
and in accordance with the lines of a private survey, for the N. J of the
SE. 1 and the S. 1 of the NE. i of said section; that after said settle-
ment the government survey was extended over said land, leaving said
N. J of the SE. 1 unchanged, but making two lots of said S. A of the
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NE. , viz., said lots 2 and 3, containing 54.60 and 51.30 acres re-
spectively, and that the filing was changed in accordance therewith.

Claimant further alleges that the government survey threw about
thirty-five acres of worthless alkali land into the boundaries of his claim
along the northern line of said lots; that this land was not within the
original claim, and that he believed it would be excluded by the gov-
ernment survey; and that by reason thereof he has only about 150
acres that can be cultivated. His improvements are substantial, and
lie partly within each subdivision.

In view of all the circumstances of this case, I am of opinion an ex-
ception should be made to the rule of approximation.

Said decision is therefore reversed.

FORT BROOKE MILITARY RESERVATIOV-ACT OF JULY 5, 18S4.

DANIEL MATHER.

In the absence of an adverse claim, failure to file declaratory statement will not prej-
udice the right of the settler to make final proof and payment.

The act of July 5, 1884, governs the disposal of all lands in abandoned military res-
ervations not theretofore disposed of, protecting the rights of settlers prior to
January 1, 1884, who were qualified to make homestead entry.

Acting Secretary Ilfuldrow to Commissioner Sparks, May 10, 1887.

On October 30, 1885, Daniel Mather offered an application in writing
at the local office of Qainesville, Florida, to be allowed to make pre-emp-
tion entry under the provisions of the act of July 5, 1884, of lots 8, 9
and 10, Sec. 24, T. 2 S., R. 18 E., lot 16, Sec. 18, and lots 12, 13 and 14,
Sec. 19, T. 29 S., T. 19 E., and also offered a formal notice of intention
to make final proof for said tracts. In an affidavit filed therewith ap-
plicant alleged that he settled on said land prior to January 1, 1884, for
the purpose of ecuring a home and entering the land under the pre-
emption law; that he established residence thereon in the year 1878,
and has remained in continual occupation and possession of the tract
ever since; that he has a good dwelling house there, and has improved
the tract and made it his home, and that lie has never made a home-
stead entry, and is qualified to make such entry.

The local officers rejected the application, " for the reason that appli-
cant has no claim of record upon which proof can be made covering the
lands in question."

Your office, as stated i letter of December 14, 1885, found that the
land in question was within the abandoned portion of the Fort Brooke
Military reservations and held that ' without passing upon the question
as to the right of Mather under the act of July 5, 1884, I would state
that having no filing of record for the land i question, he can not be
permitted to make a pre emption entry for the same."
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The allegations of claimant indicate a fall compliance with the pre-

emption law as to residence, cultivation and improvement. (Sec. 2259,

R. S.) Section 2265 of the Revised Statutes provides that:

Every claimant under the pre-emption law for land not yet pro-
claimed for sale is required to make known his claim in writing to the
register of the proper office within three mouths from the time of the
settlement, giving the designation of the tract and the time of settle-
ment; otherwise his claim shall be forfeited and the tract awarded to
the next settler in the order of time on the same tract of land, who has
given such notice and otherwise complied with the conditions of the
law.

It is well established that a failure to so file his declaratory state-
ment will not work a forfeiture of the pre-emrptor's right, but will give

the better right to the next settler in the order of time, who has filed
his declaratory notice and otherwise complied with the law. Johnson
v. Towsley (13 Wall., 72). In the absence of an adverse claim the fail-
ure to file the declaratory statement will not prejudice the right of
the settler. The declaratory statement is a notice given by the settler
of his intention to purchase the land, and such notice protects his claim
against subsequent settlers, for a specified time. The notice is for the
protection of the settler, not of the government. In this view I am of
opinion that claimant should be allowed to submit proof, if no valid ad-
verse claim attached prior to his said application.

It appears from the record that Mather applied to file declaratory
statement for the land in question in May, 1883, and that the application
was rejected by the local officers, by your office, and, on May 16, 1884,

by this Department, on the ground that the lands included in said res-
ervation should be appraised and sold at public sale. (2 L. D., 606.)

This leads to a consideration of the proper method of disposing of
the lands in said reservation, not yet disposed of.

The reservation for Fort Brooke was established by Executive order
of December 10, 1830, and embraced an area sixteen miles square.
After various modifications and reductions, the remainder, containing
148.11 acres, was duly relinquished by the Secretary of War to the Sec-
retary of the Interior, January 4, 1883, under the act of August 18, 1856.
The present inquiry relates to lands within the area thus relinquished.

Said act of 1856 provided:
That all public lands heretofore reserved for military purposes in the

State of Florida, which said lands in the opinion of the Secretary of
War are no longer useful or desired for such purposes, or so much
thereof as said Secretary may designate, shall be and are hereby placed
under the control of the General Land Office to be disposed of and sold
in the same manner and under the same regulations as other public
lands of the United States. (11 Stat., 87.)

Section six of the act of June 12, 1858 (Ibid., 336) provided:
That all the exising laws or parts of laws which authorize the sale of

of military sites, which are or may become useless for military purposes,
be and the same are hereby repealed and said lands shall not be subject
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to sale or pre-emption under any of the laws of the United States:
Provided ftrther, That the provisions of the act of August 18, 1856, rel-
ative to certain reservations in the State of Florida, shall continue in
force.

In view of these statutes and of section 2364 of the Revised Statutes.
providing that " whenever any reservation of public lands is brought
into market, the Commissioner of the General Land Office shall fix a
minimum price, not less than one dollar and twenty-five cents per acre,
below which such lands shall not be disposed of," this Department by
said decision of May 16, 1884, held that the lands in the Fort Brobke
reservation were not open to entry; but should be ordered into market
by the Commissioner to be appraised and sold. It was further said that
the disposition of the lands might be rightly made under section 2455
of the Revised Statutes, which provides that-

" It may be lawful for the Commissioner of the General Land Office
to order into market, after due notice, without the formality and ex-
pense of a proclamation of the President. all lands of the second class,
though heretofore unDroclaimed and unoffered, and such. other isolated or
disconnected tracts or parcels of unofferedrlands , which in his judgment
it would be proper to expose to sale in like manner."

After the rendition of said opinion the act of July 5, 1884 (23 Stat.,
103), was passed. That act prescribes the method for disposing of all
abandoned military reservations. Prior thereto special acts had been
passed from time to time for the disposal of such lands, as the occasion
arose. The act of 1884 makes general provision for the disposition of
such lands, and in my opinion governs the disposal of all lands in aban-
doned military reservations, not theretofore disposed of. This view is
emphasized in the present case by the fact that section four of said act
repealed the only existing laws under which such reservations in Florida
could be disposed of. It provides: " That the provisions of the act of
August 18, 1856, relative to military reservations in the State of Florida,
and the sixth section of the act of June 12, 1858, relative to the sale of
military sites, be, and the same are hereby, repealed."

The first section of said act provides:
That whenever in the opinion of the President of the United States

the lands, or any portion of them, included within the limits of any mili-
tary reservation heretofore or hereafter declared, have become or shall
become useless for military purposes, he shall cause the same, or so
much thereof as he may designate, to be placed under the control of the
Secretary of the Interior for disposition as hereinafter provided, and
shall cause to be filed with the Secretary of the Interior a notice hereof.

The act then provides for the survey, appraisal and public sale of the
lands, provided that any settler who was in occupation of any portion
thereof prior to January 1, 1884, who was qualified to make a homestead
entry, and who has continued in such occupation, shall be entitled to
enter the land so occupied, not exceeding one hundred and sixty acres.

From the foregoing recital, it seems certain that the land must be dis-
posed of under the act of 1884. The allegations of claimant, if true,
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place himt within the provisions of said law. He is therefore entitled to

offer proof, and if in all respects qualified, may make entry, provided
there is no objection other than those discussed herein.

The decision, rejecting the application, is accordingly reversed.

PRACTICE-SERVICE OF NOTICE BY PUBLICATION.

ROLLINS V. ROBBINS.

When service of notice by publication is properly made the defendant is as much
bound thereby as thongli the service had been personal, and cannot be heard to
allege want of actual notice.

It i' not essential to allege as basis for publication of notice that personal service
cannot be had " within the State."

Acting Secretary M[uldrowo to Commissioner Sparks, Jfaly 10, 1887.

On January 20, 1880, Hiram Bobbins made homestead entry for the
N. of SE. i, S. of NE. i, Sec. 32, T. 4 N., R. 30 W., McCook, Ne-
braska. On March 20, 184, William NI. Rollins brought contest for
abandonment. Notice was given by publication, the testimony of
plaintiff and one witness was taken to the effect that the claim had
been abandoned for over two years, that no house or other habitation
had ever been built on the tract, that about four acres had been broken
in 1882, and that the land at date of hearing, May 9, 1884, was uncul-
tivated prairie land. Claimant did not appear. The local officers
thereupon rendered judgment for contestant. On November 21, 1884,
your office affirmed that judgment.

It appears that on June 21, 1884, the claimant filed a motion in the
local office asking that the Commissioner set aside the decision of the
local office. The motion was based on the allegation that claimant
never had notice of the contest proceedings. In an affidavit filed there-
with claimant alleges that " no notice of said contest was ever served
upon him," that " he has been continuously a resident of the State of
Nebraska during the last five years," that during the spring of 1880 he
built on said tract a sod house sixteen by eighteen feet, "commenced
residence therein," and broke about fifteen acres; " that during his
temporary absence some party unknown to afflant tore off the roof of
his house and carried the materials away; that the walls are yet stand-
ing and that claimant is compelled to rebuildsaid roof"; that he made
said entry for his home and has in good faith made the tract his resi-
dence, and that when he left said house it was for temporary purposes
and not with the intention to abandon said entry.

Claimant does not deny that he was actually absent from the land,
nor does he attack the validity of the affidavit for publication. He
does not pretend that any amount of diligence on the part of contestant
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at the initiation of the contest would have enabled him to make per-
onal service.
Contestant in his affidavit for publication alleged that claimant's resi-

dence was unknown to him, that personal service could not be had in
the State, and that he had made diligent inquiry to ascertain claimant's
address, lut had been unable to do so. Notice was posted on the land,
and a copy sent by registered letter to linden, Nebraska, the last
known address of claimant.

For some reason not stated no action was taken by your office on the
application of claimant until February 26, 1883, when you denied it.
Claimant appealed.

The rules of practice prescribe that when it appears by the affidavit
of contestant, and such other evidence as the local officers may require,
that due diligence has been used and personal service can not be mtide,
that service by publication may be made. When such service is prop-
erly made, the defendant is as much bound by the notice as though the
service had been personal. He can not be heard to say that he did not
get actual notice. It does not appear from this record that there was
any defect in the service by publication, nor is it shown that the founda-
tion for such service was not sufficient. I must hold therefore that the
defendant was bound by the proceedings subsequent thereto. The
statement of claimant that he has continuously resided in the State of
Nebraska can not affect this conclusion. for the allegation in the affida-
vit of contest that " personal service can not be had within this State,"
was not essential thereto. Said decision is accordingly affirmed.

SWAMP LAND-ADJUSTVENT OF GRANT.

STATE OF ARKANSAS.

Until such time as the Governor of the State shall have been duly authorized to con-
sent to the adjustment of the grant, in accordance with the principles heretofore
adopted and followed by the Department, no farther action will be taken on the
claim of the State.

Secretary Lamar to Commissioner Sparks, May 16, 1887.

On April 15, 1887, the communication of Hon. Simon P. Hughes,
Governor of the State of Arkansas, dated A pril 8, same year, inclosing
a copy of the act of the Legislature of said State, approved March 19,
1887, relative to the claim of said -State to swamp lands, and also for
indemnity for swamp lands disposed of by the United States, was re-
ferred to you for report. On April 3d last said communication and
inclosurewere returned, with your report, and the same have been care-
fully considered.
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It appears that the Legislature of said State passed an act, approved
March 17, 1885, relative to its claim under the swamp land act of Con-
gress, approved September 28, 1850 (9 Stat., 519), agreeing to " accept
as final and conclusive in determining the character of such lands the
original field notes of the official survey or re-survey of such lands by
the United States in all cases mentioned in this act where such field
notes show conclusively the naturally wet, swampy, or overflowed, or
the naturally non-wet, non-swampy, non-overflowed, character of such
lands: Provided, That in no case shall such field notes be considered as
final in determining the character of sch lands where such field notes
fail to indicate the natural character of such land; and Provided fur-
ther, That in no case shall such field notes be considered in such adjust-
ment or selection in cases where the official, survey was made subse-
quent to the year eighteen hundred and fifty-six (1856)."

This act was submitted to your office for report, and on May 21, 1885,
said act was returned with the recommendation that the change pro-
posed therein be not adopted, because of its impracticability. Your
report called special attention to the last lines of the first section of
said act, and also to said provisos (supra), and noted the fact that the
States of Michigan, Minnesota, Wisconsin, Ohio, Alabama, and Missis-
sippi, have agreed to make the field notes the basis of adjustment with-
out any reservations. On August 15, 1885, this Department trans-
mitted a copy of said report to the Governor of said State, and de-
clined to accept the mode of adjustment provided for in said act.

Attention was called to the mode of adjustment of said States, and
the inquiry was suggested " whether that basis would be acceptable to
the State of Arkansas " (4 L. D., 295).

On August 28, 1885, this Department informed the agent of said
State, in reply to his communication of the 21st of same month, that,
"believing that the field notes of survey as found in the General Land
Office constitute the just basis for determining the character of the land
claimed by the State," the plan of adjustment as indicated in said com-
munication to the Governor of said State would be adhered to.

Said act of March 19, 1887 (supra), amends the first section of the
act of March 17, 1885, by striking out the two provisos above quoted.
You regard the amended act as equally objectionable as the original
act, for the reason that it introduces a different class of lands from
those granted by Congress, to wit, " wet land "; that the field notes
should be conclusive in all cases, or the existing method of adjustment
should not be changed; that there should not be two methods of ad-
justment in the same State; and that when a claim for indemnity for
land in any township is once made, such claim should be regarded as a
finality so far as that township is concerned.

By the act of Congress approved September 28, 1850 (9 Stat., 519),
there was granted to the State of Arkansas and each of the other States
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of the Union all of the " swamp and overflowed lands made unfit there-
by for cultivation," which remained therein unsold at the date of the
passage of the act. This act has been frequently construed by the
courts and this Department. In the case of the State of Louisiana (5
L. D., 514), it was held that, if the State elects to accept the field notes
of survey as the basis of adjustment of its claim under the swamp land
grant, lands will be listed to the State that appear by the field notes to
be clearly of the character granted, unless there is reason to believe

i that the field notes and survevs are false and fraudulent; that where
the field notes of survey have been made since the passage of the swamp
land grant and with reference thereto, they will be held to entitle the
State prima-facie to the lands returned as " swamp and overflowed,"
without the additional words " made unfit thereby for cultivation ";
that where the surveys ar6 made prior to the act, all the descriptive
words in the grant, or words of like import, must appear; that where
they do not so appear, the State must show by other satisfactory evi-
dence that the lands claimed are of the class contemplated by the grant;
that, if the State does not elect to make the field notes of survey the
basis of adjustment, then she should be allowed to furnish satisfactory
proof that the lands claimed were swamp and overflowed and rendered
'unfit thereby for cultivation " at the date of the grant.

Under the acts of Congress, approved March 2, 1855 (10 Stat., 631),
and March 3, 1857 (11 Stat., 21), incorporated into the Revised Stat-
utes, Section 2482, it was provided that when the authorized agent of
the State shall make proof before your office that any of the lands pur-
chased by any person from the United States, prior to March 3, 1857,
and after the date of the grant to the State, were swamp lands within
the true intent and meaning of the swamp land grant, the purchase
money shall be paid over to the State wherein said land is situate.

Indemnity was also allowed where swami lands have been located
by warrant or scrip, and it was further provided that the decision of
your office upon the question of indemnity shall be first approved by the
Secretary of the Interior. In determining the character of the lands
for which indemnity is claimed, I see no good reason why the same kind
of proof should not ba satisfactory to your office that is required to show
that lands are clearly of the character granted and which passed to the
State under its grant. e

The original and the amendatory act of the Legislature of said State
limit the power of the Governor to make an agreement with the Secre-
tary of the Interior " to accept as final and conclusive in determining
the character of such lands, the original field notes of the official sur-
vey, or resurvey, of such lands by the United States in all cases men-
tioned in this act where such field notes show conclusively the natu-
rally wet, swampy, or overflowed, or the naturally non-wet, non-swampy,
or non-overflowed character of such lands."
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The objection relative to the descriptive words used to designate the
character of the land, as suggested in your report of May 21, 1885, has
not been obviated, nor does said act, as amended, authorize the Gov-
ernor to bind the State to an agreement to accept the field notes as a
basis of adjustment where they do not show " conclusively " the char-
acter of the land.

In said communication of this Department to the State's. agent
(supra), it was stated that this condition, among others, was a qualifi-
cation of the Governor's power to act in the case, and it could not be
waived.

Since the State, by said legislation has undertaken to define the
power and limit the authority of the Governor to make an agreement
under said acts, I am of the opinion that no further action should be
taken by this Department relative to the claim of the State under the
swamp land acts, until the Governor has been given full power by ap-
propriate legislation to consent to the adjustment of said grant and the
claim of the State for indemnity tin accordance with the principles
enunciated in the Louisiana case (supra). When such legislation has
been enacted, the claim of the State should be adjusted as soon as
practicable.

Herewith are returned said communication of the Governor anl said
act of the Legislature of the State of Arkansas, and you will please ad-
vise' him of this communication to you.

PRA CTICE-AFFIDAFIT OF COYTEST-EVIDENZCE.

DOLV1qAN v. LATSHA W.

Objections to the sufficiency of the matters charged in the affidavit of contest, or to
the relevancy of the evidence under the charge as laid, can be raised by the de-
feudant only.

Acting Secretary Muldrow to Commissioner Sparks, May 19, 1837.

I have considered the appeal of George W. Dolman from your decis-
ion of May 4, 1885, sustaining the local land officers in refusing to allow

him to contest the timber culture entry No. 7002 of William Stonehacker
on the NE. i of Sec. 2, T. 6 S., R. 23 W., in Graham county, Kansas.

On June 5, 1880, Stonehacker made timber culture entry of said quar-
ter section. On September 6, 1884, J. J. Latshaw instituted a contest
against said entry and made application to enter same under the timber
culture act of June 14, 1878. In his affidavit of contest he says that
Stonehacker "1 has failed to cultivate and keep in a good healthy grow-
ing condition ten acres of the above described tract of land between
the 5th June, 1883, and the 5th June, 1884."



640 DECISIONS RELATING TO THE PUBLIC LANDS.

On September 10, 1881-foar days after Latshaw instituted his con-
test-the appellant Dolman made affidavit of contest, and made appli-
cation to enter said tract of land, accompanied with a tender of all fees
and commissions and the usual entry affidavit.

Hearing in the Latshaw case was set for December 5, 1884, Stone-
hacker, who had acknowledged service of notice, made default. On the
day of hearing Dolman came in by way of interpleader and moved the
local officers to dismiss said contest because of defeats in the contest
affidavit. Though no steps were taken to amend said affidavit, this mo-
tion of the appellant was overruled, and testimony taken in the case.
Thereupon appellant again moved to have the contest dismissed, be-
cause of said defective affidavit, and because the testimony was not
confined to the allegations contained in the contest affidavit; and for
the further reason that the facts shown were insufficient to warrant the
local officers in recommending said entry for cancellation. This motion
was also overruled and the register and receiver found, from the testi-
mony produced, that the land embraced in said entry had been for-
feited for failure to comply with the law, and recommended that the
entry be canceled. On appeal from your decision sstaining the local
officers, Dolman urges substantially the same objections urged by him
below, and insists that at the time he made application to contest said
entry there was no contest, sufflcient in law, pending against the same,
and that not to dismiss the Latshaw contest and permit him to contest,
under his application and his legally sufficient affidavit of contest, was
error.

In my opinion the defect found in Latshaw's contest affidavit did not
render his contest illegal. When the defect was discovered, it would
have been safer for the contestant, and the better practice, to have asked
for leave to amend before producing his testimony, but it was a defect
which could be taken advantage of by the entryman only. The refusal
to dismiss the contest on appellant's first motion was, therefore, not
error. A variance between the allegation and the proof is also a mat-
ter which can only be excepted to by the defendant; and where the
local land officers find, on the hearing of a contest which is not attacked
as being collusive, that the land embraced in an entry has been for-
feited for a failure on the part of the entryman to comply with the law,
the Department will not look into the evidence to determine the ques-
tion of its sufficiency to warrant the cancellation of such entry merely
on the suggestion of a party who has, subsequent to the institution of
such contest, applied to contest the entry, and who has himself sworn
to facts sufficient to show the correctness of such finding and to warrant
the cancellation of the entry.

Your action in the premises is therefore concurred in, and the appeal
dismissed.
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EXTRY OF MEANTDERED STREAM.

JAME S SHANLEY.

An entry includIing tracts lying npon the opposite sides of a meandered stream, made
under eXisting'rulings and practice, will not be disturbed.

Acting Secretary iifuldrow to Conzmnissioner Sparks, May 19, 1887.

On February 24, 1880, James Shanley made homestead entry for lots
1, 2, 8 and 9, Sec. 4, TV. 3 N., R. 26 W., McCook, Nebraska. On June
19, 1885, he submitted final proof. The proof showed that he settled in
the fall of 1879, and has since maintained a continuous residence and in
other respects complied with the law.

Said lots and 2 lie north of the Republican River, lots 8 and 9 south
of it. Your office by letter of November 14, 1885, rejected said proof
for the reason that the portion of the land north of the river was not
contiguous to that on the south, and required claimant to "elect which
tracts to retain in satisfaction of his homestead right." Ee appealed.

This case seems to be ruled by that of Olof Landgren (11 C. L. O.,
255.) andgren filed declaratory statement on July 19, alleging settle-
ment July 18, 1883, for certain lands in the McCook land district. On
February 11, 1884, he offered proof, which was rejected by the local
office and by your office, "for the reason that the tracts lie on opposite
sides of a meandered stream (the Republican River) and hence that his
declaratory statement was improperly allowed."

On appeal this Department said:
You affirmed this ruling because, although his proofs are satisfactory,

his entry is in violation of your instructions of September 22, 1883, in
the case of Benjamin Bird, which held that as the Republican River
had been meandered, no entries of lands separated thereby could be ap-
proved, but that parties having made such filings might relinquish a
portion of their tracts, and their filings stand as to the remainder, and
also include other contiguous tracts in lieu of the relinquished ones.

The local officers in transmitting this case to you say " it has been the
practice until about September 1883 to allow entries on both sides of
the Republican River, and that proofs have been admitted and patents
issued thereon without objection until about September 1883, and that
there are many (such) entries on the river within this land district in
that way.".. Landgren made his settlement and improvements and
filed his declaratory statement prior to your instructions of September
22, 1883, when under the practice and rulings of your office, filings and
entries like that in question on this river were permitted. These rul-
ings and practice had the force of law, and Landgren, who had acted
thereunder in good faith, should be protected in his settlement without
loss of any portion of his labor or money by reason of a subsequent
change in such rulin gs and practice.

Without therefore here questioning the general correctness of the in-
structions of September 22d, I think they should not have a retroactive
effect, but operate only in subsequent cases. To hold otberwise would

2278 DEC-41
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work extreme hardship in many cases and throw a coud ripon
titles and rights already acquired uLnder the sanction of your office.

The entry of Landgren was allowed to stand.
On the authority of that case, said decision is reversed.

DESERT LAND EN2\TRY-COMPACTYESS.

JAMES S. LOVE.

In determining the compactness of an entry the situation of the land and its relation
to adjacent lands should be daly considered.

Acting Secretary llldrow to Commissioner Sparks, May 20, 1S87.

April 4, 1885, James S. Love made desert land entry No. 2443 of Lots
1, 2, 3 and 4, Sec. 4, T. 1S N. R. 69 W., Cheyenne, Wyoming. Septem-
ber 26, 1885, you held this entry for cancellation because it was not
compact. The entryman has appealed and the case has been given
consideration.

This entry embraces 173.44 acres, and is one mile in length. It ap.
pears of record, however, that the lands lying immediately adjoining
these have all been entered under the desert land law by other parties,
so that there is no way of rendering said entry more compact than it is
and still retaining an equal amount of land.

This case is precisely like that of Ann E. Miller, decided by this
Department May 22,1886.* In that case the entry was a mile loDg and
a quarter of a mile wide, and the adjoining lands were all appropriated
by other persons. It was there held that the entry was compact and

'ANN E. MILLER.

Acting Secretary Maldroto to Comnissioner Sparks, May 22, 1886.

The Department ruling defining compactness is to be found on page 35.of the gen-
eral circular of March 1 1884, which is copied verbatim from your office circular of
September 3, 1880, and is in the follow ing words:

"The requirement of compactness will be held to be complied with in surveyed
lands when a section, or part thereof, is described by legal subdivisions, as nearly in
the form of a technical section as the situation of the land and its relatioa to othler lands
qilladmlit."

In the case at bar, the appellant has entered a strip a mile in length from north to
south, and a quarter of a mile in width from east to west. But there is no way of
making it more compact. The land on the east side is included in the desert-land
entry of Samuel Richey; that on the west side is included in section 16, which is re-
served for school purposes, and not subject to entry under the desert land act. The
tract is, therefore, as compact " as the situation of the land and its relation to other
lands will admit."

I therefore reverse yonr decision directing a re-adjustment of the entry.
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should stand, citing a part of the General Circular of March 1, 1884, to
wit:

" The requirements of compactness will be held to be complied with
on surveyed lands when a section or part thereof is described by legal
subdivisions as nearly in the form of a technical section as the situa-
tion of the land and its relation to other lands will admit."

Upon authority of said case your decision is reversed,

PBE -EMPTION-AMENATDMEAT-SECONMD FILING.

GOIST . BOTTUM.

An application for land not intended to have been embraced within the original ap-
plication cannot be properly allowed as an amendment.

If the pre-emptive right has once been exercised there is no power, save in Congress,
to authorize the exercise of the privilege again by the same person.

A second filing is permissible under the law where the first was ineffectual on account
of a prior adverse claim.

Where rights and equities are equally divided, the rule that " he has the better title
who was first in point of time " should be followed.

Acting Seeetary Muidrow to Commissioner Sparks, May 20, 1887.

I have considered the case of Frank Goist v. Daniel Bottum, on appeal
from your decision of July 7, 1885, holding for cancellation the pre-
emption filing of Goist for the W. of the NE. of Sec. 27, T. 114 N.,
R. 2 W., Eluron, Dakota Territory.

There is no dispute as to the facts of the case, which are substantially
as follows:

On January 25, 1883, Goist presented at the local office pre-emption
declaratory statement claiming settlement the day before, on the NE. 
of Sec. 3, T. 114 N., R1. 64 W. The register examined the plat book,
and the tract appearing to be vacant, the declaratory statement of Goist
was made of record. A few days thereafter the latter heard from out-
side parties that said tract was already covered by a soldier's declara-
tory statement placed thereon by one Hugheson during the preceding
month of October. Another visit was paid to the register, who was in-
duced to make a further search, when he found among some papers a
receipt showing that-such soldier's declaratory statement had been filed
in said office, though the tract books contained no record thereof. The
register then advised Goist to select another tract, and make filing
therefor. Thereupon selection was made of the E. of the NW. and
the W. i of the'NE. 4 of Sec. 27, T. 114 N., R. 62 W, in the same land
district. An affidavit was then-February 1, 1883,-made by Goist, duly
corroborated, stating the facts, and also application to be "' allowed to
amend his declatratory statement tiling, as above. This application and
affidavit were handed to the register, wbo said the same would be for-
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warded to the General Land Office; and on inquiry, a few days thereafter,
it was stated they had been so forwarded.

On February 1, 1883, Goist having settled on the last tract, built a
house on the E. W of NW. thereof, moved into it, and remained there
some six or seven days, when he started to Illinois to bring his family,
stock, etc., to the land.

It is shown that the trains were blockaded by snow, and he was de-
layed both going and coming, and did not get back, upon the tract in
controversy, until the 31st day of March, and since then has resided
with his family upon said tract, on which he has improvements valued
at $2,000.

On March 7, 1883, Daniel Bottum visited the NE. I of said last men-
tioned section, and on the next day madevhomestead entry thereof, the
tract book of the local office not disclosing any claim thereto, nor the
officers giving him any information of the claim of Goist to the W. i of
said NE. 4.

Though the testimony shows that the application of Goist was pre-
sented to the local officers somewhere about February 1st, there is no
file date upon it, and it was not forwarded to your office until May 25,
1883; and in the letter of transmittal attention was called to the con-
flict between the two claims. On August 13, 1883, your office, consider-
ing the application of Goist and his allegation of settlement prior to the
homestead entry of Bottum, directed that the pre-emption filing "be
received for the tract desired and the homestead entry of record may
stand subject to Goist's prior right." Accordingly, on August 29, 1883,
the pre-emption declaratory statement- of Goist, laiming settlement
February 16, 1883, was made of record, as to said E. of NW. and
W. i of NE. 1.

After due notice, on January 28, 18S4, Bottuin offered to make final
proof on and commute to cash his homestead entry on said NE. i. This
was protested against by Goist, and a hearing was had, at request of
both parties, on February 5, 1884.

On October 6, 1884, the local officers decided in favor of Goist; on
January 7, 1885, your office, on appeal, reversed said decision and
awarded the disputed W. I of the NE. - to Bottum: from this decision
Goist has in turn appealed to this Department.

The case has been argued with much zeal by counsel in their briefs,
and involving questions of importance, has been carefully considered.
Both parties throughout seem to have acted in entire good faith and
done that which the law required in order to secure title to the desired
land. The whole difficulty has arisen from the failure of the local offi-
cers to keep their records properly posted. Matters being thus in equi-
librio, a most careful scrutiny of the whole case is imperatively de-
manded.

It is contended that the so-called " amendment " of Goist was not a
proper one to be allowed as such; inasmuch as it applies to land twelve
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miles away, and in another range, and which it is not claimed was in-
tended to have been embraced in his first application. In this view I
concur. Though so called, it was not an " amendment" in the proper
sense of the word- It was an application to file a pre-emption declara-
tory statement for a certain tract, and which application the local
officers, declining to act upon, was transmitted to your office. The let-
ter of your predecessor, of August 13, 1883, granting the application,
seems to adopt this view and does not treat it as an "amendment,"
about which not one word is said. The application of Goist will not
therefore be treated as an application to amend his first -filing, but as,
in contemplation of law, an application to file declaratory statement on
the tract in section 27.

This it is asserted he is prohibited from doing by Section 2261 of the
Revised Statutes; and the Commissioner, it is insisted, was without
authority to confer such right, or, if possessed of that authority, the
right acquired thereunder could only date, at the earliest, from the time
it was conferred by the Conimissioner, which in this case was August
13, 1883.

If the Commissioner has power to confer a pre-emption right upon
any person, I am unaware of the law which bestows that power. The
act of Congress alone gives the one pre-emptive right to parties, other-
wise qualified for its exercise. When that right has once been exer-
cised, the privilege conferred is exhausted, and as the law now stands,
there is no power anywhere, save in Congress, to authorize the exer-
cise of the privilege again by the same person. It is therefore useless
to discuss the question as to when the right, supposed to have been
conferred by the Commissioner in this case, dated from; whether when
he awarded it; when it was exercised, or from the date of the actual
settlement, or when the application was presented?

The important: question then is, bad Goist exercised his one pre-
emptive right, or did he cme within the inhibition contained in see-
tion 2261 of the Revised Statutes ?-which is as follows:

No person shall be entitled to mnore than one pre-emptive right by
virtue of the provisions of Section 2259; nor where a party has filed his
declaration of intention to claim the benefit of such provisions, shall he
file, at any future time, a second declaration for another tract.

On March 3, 1856, Commissioner Hendricks issued a circular (1 Les-
ter, No. 416), construing the fourth section of the act of March 3, 1843
(5 Stat., 619), from which section that of the Revised Stitlitesr was taken.
In that circular it was said:

Where a claimant, however; . . . . . files a declara tion, which may
prove invalid, in consequence of the land applied for not being open to
pre-emption), or by the determination against him as a conflicting claim-
ant, or from any other similar cause, which would have prevented him
from consumnmating a pre emption under such declaration, such illegal
filing will be treated as a nullity, and as no inhibition to his subse-
quentlyfilin g a legal and proper declarationfor the same tract .
or for other land ; it being the purpose of the law to allow a claimant
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a pre-emption upon one tract, and nothing more, and also to prevent
declarations from being presented or filed where the intention of estab-
lishing a pre-emption is not bona-fide.

This construction of the law, so far as I can learn, has been uniformly
adhered to, in the administration of the Land Department from the time
of its promulgation to the present day.

In the case of Hannah M. Brown (4 L. D., 9) the same view was re-
iterated, and it was said:

When the la", restricted persons otherwise properly qualified to "one
pre-emptive right," it meant a right to be enjoyed in its full fruition;
not that a fruitless effort to obtain it should be equivalent to its entire
consummation. So when the law declares that a party having filed a
declaration of intention to claim such right as to one tract of land should
not file a second declaration as to another, it meant the filing on a tract
open to such filing, and whereon the right thereby claimed could ripen
into an entry.

The case under consideration comes clearly within the rule thus es-
tablished.

The record discloses that the so dier's declaratory statement, which
was filed on the first tract, was, in ue course of time, consummated by
Hugheson, and consequently, if Goist had persisted in adhering to his
filing as to that tract, which he was not bound to do after he discov-
ered the adverse claim to it, " the right thereby claimed could not ripen
into an entry." This being so, Goist cannot be held to have exercised
the *' one pre-emptive " to which he was entitled; nor was the filing
such a one as the prohibition of the Revised Statutes is properly applica-
ble to, and therefore in my opinion your predecessor was right when
he treated the first filing of Goist " as a nullity, and as no inhibition to
his subsequently filing a legal and proper declaration for .

other land," in the language of the circular of 1856.
Entertaining this view, it follows that Goist's application to file pre-

emption claim upon the E. i of NW. i and the W. of NE. of See.
27, must be treated as though an original offer to file, which lie was
fully qualified to make. His right thereunder must date from the time
he made actual settlement upon said tract, which was February 16,
1883; the action of the land officers can not change said date, for that
action conferred no new right, but simply declared that the man was a
qualified pre-emption claimant when he presented his filing, and the
same ought then to have been received.

It follows naturally from this premise that the failure of the local
officers to have noted on the proper records of their office his claim
against said tract can not be permitted to work to his prejudice, inas-
much as he had done all the law required of him and the officers alone
were derelict in this duty. His pre-enmption claim stands therefore in a
light not less favorable than it would have stood if he had been per-
mitted bv the local officers to (1o that which was offered to be done.
Lytle i. Arkansas, 9 ow., 314.



DECISIONS RELATING TO THE PUBLIC LANDS. .647

It is true that this failure of the officers to make the proper notes
upon their records is thus made to work a hardship upon Bottum, an-
other innocent party who visited the land and examined the records
before presenting for record his entry papers-thus having likewise done
all that the law required of him. But the law must be administered
on principle, notwithstanding individual hardship may sometimes be
caused thereby, as to deviate from a general rule because of particu-
lar hardship, is most mischievous and dangerous. For, as has been
repeatedly said, " hard cases make bad law."

'The safe rule which the courts apply to a case of this sort, where
equities and rights are so equally divided, is that " lie has the better
title who was first in pointoftime." Goist was a qualified pre-emptor;
first in point of time, he made application for the laud in controversy;
first in point of time he made personal settlement upon the tract em-
braced within his claim-such settlement as the law required and such
settlement as would have reserved it from the claim of any other comer,
if the application had been properly put of record-and first in point
of time he did all that the law required of him.

Under this rule, I reverse the judgment appealed from, and hold'that
Goist has the prior right to the land in controversy, and the homestead
entry of Bottum is subject to such prior right.

4 PRACTICE-MOTIONY FOR CONTINVUA.CE.

UNITED STATES V. CONNERS ET AL.

Motions for continuance are addressed to the sound discretion of the local officers,
but an abuse of such discretion will be corrected by the appellate tribunal.

On the defendant's failure to cross-examine witnesses at the proper time, the recall of
said witnesses, for such purpose, should be at his expense.

Secretary Laniar to Commissioner Sparks, May 21, 1887.

The following pre-eniption entries in the St. Cloud, Minnesota, laud
district, to wit.

James Conner for the N. W of the NW. 4 of Sec. 24, and the SE. 4 of
the SW. 4 and the SW. 1 of the SE. 4 of Sec. 13, T. 59 N., R. 24 W.:

4 @ *

Were suspended by your office letter of January 16, 1885, and a hear-
ing ordered upon the report of Special Agent Webster Eaton, who re-
ported said entries as fraudulent, and made in the interest of John
Martin & Co.

The hearing in all of said cases was set for February 23, 1885, and
notice made by publication as well as b.- registered letter sent to said
entrynen and to John Martin & Co.
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By letter of March 24,1885, the register and receiver transmitted
the record in the case of John Conners, saying:

At the time and place set, Webster Eaton, special agent of the Gen-
eral Land Office, appeared with his witnesses, and the testimony on the
part of the government was taken. Also appeared Taylor & Taylor,
and filed the affidavit of C. E. Brown, asking for a continuance. All
the papers in the case are transmitted herewith for your consideration
and action.

Letters to the same effect were prepared by the register and receiver,
transmitting the record in each of the other cases.

Upon the receipt of the letters transmitting the records aforesaid,
you considered all of said cases in your letter of May 27, 1885, and held
that-

The evidence for the government sustains the allegations of fraud and
speculation involved in the hearings, and the defence being in default
the entries are hereby canceled.

From said decision of May 27, 18S, and your office decision of July
17, 188., refusing to review said decision, the John Martin Lumber
Company, transferees inder said entrymen, appeal.

It appears that Taylor & Taylor, attorneys for the John Martin Lum-
ber Company, made a motion for a continuance of said case, February
21-two days before the day set for the hearing-and filed in support
of said motion the following affldavit of C. E. Brown, the Secretary of
the John Martin Lumber Company:

Cyrus E. Brown, appearing personally before me, and being sworn
says: that he is the secretary of the John Martin Lumber Com ny, a
corporation, and that said John Martin Lumber Company claims to be
the owner by purchase from the etryinen of each of the above-men-
tioned tracts of land; that it paid a valuable consideration therefor;
that notices of hearing i said ases were received by it on the 2th day
of February, 1SS5; that the said James Conners,
are each of them unmarried nen, and have not since the purchase of
said lands so entered by them ly the affiant had any permanent place
of residence; that in the tilme since said notices were received by it af-
fiant has not been able to discover the whereabouts of either of said
persons; that afflant is informed and verily believes that said Conners,

are laboring men by occup ation, and are now engaged
at some of the lumber camps upon the head waters of the Mississippi
river a great distance from communrication by mail or telegraph; that
they and each of them are material and coml)etent witnesses in said
cases; and afflant is informed and believes will, if time is granted so
that their whereabouts can be ascertained and their testimony secured
before said land office, each testify that lie entered upon said land in
good faith, and built a good and substantial dwelling house thereon.
with floors, windows, doors, roof and cellar; that he cleared off, grubbed,
broke, and fitted for cultivation a large tract of said land, and made
other valuable improvements thereon; that during the tile prescribed
by law, and for a long time thereafter he lived ad made his home upon
said land that lie is a poor nandi and had no means of iiproving said
land except his own unaided manual labor; that said entryof said laud
was made for the sole purpose of ccultivation and to make a home for
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himself thereon; that all his acts in and about his said entry were done
in good faith, and that he in all things complied with the pre-emption
laws; that at the present time of >ear communication with the upper
Mississippi river is very difficult, and can only be had at all by great
exertion and unusual expense; that it will take a long time to procure
the attendance of said persons to testify in said matters at said land
office; that affiant verily believes if time is granted him he will be able
to procure the-atteudaince of said persons-before said land office to tes-
tify in said matters; that afflant knows no other witnesses by whom
said facts can be proven Wherefore affiant prays that the hearings in
said actions may be postponed for a reasonable time to enable him to
procure the attendance of said persons before said land office to testify
in said cases. And further saith not.

At the hearing of said cases, February 23, there was no appearance
for either the entrymeii or the John Martin Lumber Company; but
Special Agent Eaton appeared for the government, objected to a con-
tinuance of the case, and offered evidence in behalf of the government-
which was received.

In the report of the hearing the register and receiver say that it was
their intention "to take the testimony on the part of the government,
and then continue the case for sixty days to allow the John Martin
Lumber Company to procure the attendance of their witnesses"; that
it has been the policy of the office to grant continuances upon good cause
shown; but that the special agent insisted that no good cause for a con-
tinuance had been shown.

By circular of the Department of August 6, 1884 (11 C. L. O., 161) in

view of the exhaustion of the appropriation, registers and receivers were
directed to postpone all hearings without date ; but the register and re-
ceiver were advised in the letter ordering a hearing in these cases, that
said hearing would not be subject to the instructions contained in that
circular. Referring to this the local officers say:

Being in doubt as to the desire of the Department for an immediate
hearing, we have tahen the testimony submitted through Special Agent
Eaton ol the part of the government, and now submit the case to you
for consideration as to whether a continuance shall be granted the John
Martin Lumber Company or not.

Upon this point, in your decision of May 27,1885, canceling these en-
tries, you say

The matter of granting continuances is in your discretion to be exer-
cised in view of the established facts as a foundation for the continu-
ance. That von submitted the evidence offered on behalf of the govern-
ment on the day fixed for the hearing concludes the presumption that
you were not satisfied that the continuance should begranted ......
Your exercise of your discretion was complete and proper, as appears
from the record."

It is true that all motions for a continuance are addressed to the sound
discretion of the local officers; but an abuse of such discretion should
be corrected by the appellate tribunal. The claimants made a proper
showing in full compliance with Rule 20 of Rules of Practice, and the

continuance asked for should have been granted.
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Besides, the record does not show that the local officers were not sat-
isfied that the continuance should be granted, or that they exercised
any discretion in refusing it; on the contrary, they submitted that
question to your office for decision.

With the motion for reviewof your decision the John Martin Lum-
ber Company file the affidavit of C. E. Brown, who says that since said
hearing they have learned of the whereabouts of said witnesses, and
verily believe they will be able to secure their attendance at the local
office should a rehearing be granted, and that they expect to be able to
show by said witnesses the facts as to settlement and residence of said
entrymen and to sustain their title to said lands.

From the foregoing, I ai satisfied that the showing of the defend-
ants was sufficient to entitle them to the continuance asked for, and
that a rehearing of said case should be had to enable them to introduce
testimony in their behalf.

It appears from the record that it was the intention of the register
and receiver to take the testimony on behalf of the government, and
then to suspenti the further hearing of said case for sixty days-if ap-
proved by your office-to enable defendants to introduce their proof;
aid this seems to have been the impression made upon counsel for de-
fendants.

There would seem to be no objection to this proceeding, and as the
defendants have shown no reason why they did not attend at the hear-
ing on the 23d of February to cross-examine the government witnesses,
I see no reason why the government sould be compelled to re-submit
its proof, especially as such proof appears of record. I therefore direct
that you order the further hearing of this case before the register and
receiver, after thirty days notice to all parties, to enable the defend-
ants to submit testimony in their behalf, at which the government may
also introduce such other testimony as it may desire; and if practicable
a special agent should be present to represent the government. Should
the defendants desire to recall the witnesses offered by the government
at the hearing of February 23, 1883, for the purpose of cross-examina-
tion, they will be required to summion them at their expense.

FAGON ROAD GRANT-SELECTION- WITHDRA1 WAL

RINEHART . WILLA-METTE VALLEY & CASCADE MT. WAGON ROAD
Co.

The rant to aid in the construction of this road was not a grant of lands in place, or
of specific lands, but a grant of quantity, to be selected from the odd numbered
sections within certain boundaries determined by the construction of the road;
hence -without selection the right of the company does not attach to any specific
tract.
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The construction of the road and the filing of a map of definite location thereof did
not cause the grant to attach to any particular tract of land, or withdraw from
entry the lands within the limits fixed thereby.

An executive withdrawal is not effective until notice of the same is received at the
local office.

Secretary Lamar to Commissioner Sparks, aly 23, 1887.

This case involves the right to the NW. 1 of See. 29, T. 13 S., R1. 45

E., W. il., La Grande, Oregon.
The company claims the right to select the land in controversy under

the act of Congress of July 5 1866 (14 Stat., 89), granting to Oregon
" to aid in the construction of a military road . . . . . alternate
sections of public lands designated by odd numbers, three sections per
mile, to be selected within six miles of said road," providing "1 that, any
and all lands heretofore reserved to the United States by act of Con-
gress, or other competent authority, be and the same are hereby re-
served from the operation of this act."

The act makes no provision for the filing of map of definite location
or general route, or for the withdrawal of lands, but provides:

That the lands hereby granted to said State shall be disposed of only
in the following manner, that is to say, that when ten miles of said
road shall be completed, a quantity of land not exceeding thirty sec-
tions for said road may be sold coterminous to said completed portion
of said road, and when the Governor of said State shall certify to the
Secretary of the Interior that any ten continuous miles of said road are
completed, then another quantity of land hereby granted, not to exceed
thirty sections, may be sold coterminous to said completed portion of
said road, and so from time to time until said road is'completed.

According to the certificate of the Governor of Oregon the road op-
posite the land in question was completed June 24, 1871, and a map
showing the definite location of said completed portion was filed in the
General Land Office July 10, 1871.

On June 2, 1871, the Commissioner addressed a letter to the local
officers at La Grande, 9regon, transmitting a diagram of said road
withinsaid-istriet, ordering a withdrawal -of the odd sections within
the six mile limits as follows: "1 It is hereby directed that you withhold
from disposal the odd sections thus falling within said designated limits
and make note of such on your records."

It appears, however, that no notice of this withdrawal was received
at the local office.

The township plat was filed in the local office April 24, 1874.
The company has not made selection of this tract, but now applies

to be allowed to select it under their grant.
The claim of 'Rinehart is based on the following facts, found upon a

hearing before the register and receiver January 19, 1884, ordered by
your office to determine the status of the land.

Janies B. Keeney, a qualified pre-emptor, settled and liv-ed upon this
land from the fall of 1862 to September, 1870, and improved it to the
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extent of $1,500, when he sold his claim to the improvements to W. S.
Glenn and plaintiff Rinehart. Glenn remained on the tract one year,
and sold his interest to Myers, who in September, 1872, sold said inter-
est to Rinehart.

Rinehart filed declaratory statement for this tract July 14, 1874,
within three months after the filing of the township plat in the local
office, alleging, settlement July 14, 1872.. The alleged settlement was
from the date'that Riinelart became the sole owner of the improve-
ments. He continued to improve the tract, and his improvements are
now alleged to be of the value of $5,000. He is a qualified plre-emptor.

Counsel for the road contend that this was a present grant of every
odd section of land within six miles of the road on each side thereof and
that after the completion of each ten miles of road, the right of the com-
pany attached as of the date of the grant to every odd section within
six miles on each side of said completed portion, excepting only lands
that had been reserved to the United States by act of Congress, or other
competent autlbority, although the company was only entitled to make
selection of three sections per mile, and that when such selections were
mnade, the remaining odd steCtions reverted to the government by force
of such selection.

As the line of the road could not definitely be knownI at the date of
the grant, the practical effeet of the construction contended for is that
every odd section within the territory through which the road might
pass was absolutely granted to the company, to enable it to locate their
road and within the limits so located to select therefrom to the extent
of three sections per mile any odd sections which had not theretofore
been reserved to the United States by act of Congress or other com-
petent authority. Hence, they argue that as pre emption claims are not
embraced within the exception of "lands reserved to the United States,"
they arc not excepted from the operation of this grant as in other grants
where such claims are expressly reserved and provided for; that it is
within the powver of Congress to grant lands covered by pre-emption
settlements and filings, and that such lands are g-ranted unless ex-
pressly reserved from the operation of the grant.

The supreme court of the United States, in the case of Frisbie v.
Whitney ( Wall., 187), and the Yosemite Valley case (15 Wall., 77),
held that occupation and improvement of the public lands with a view
to pre-emption do not confer a vested right in the land so occupied, nor
does such right become vested under the pre-emption law, until the
purchase money has been paid, and the receipt of the proper land offi-
cer given to the purchaser; but in these cases the court also held, that
settlement and filing confer an inchoate right, which will be protected
against the claim of other persons wo have not an equal or superior
right, although it is not a valid claim against the United States.

In the cases cited, Congress had expressly granted'the specific lands
in controversy. No specific lands were granted to the State of Oregon
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to aid in the construction of this road, but simply a grant of three sec-
tions per mile, to be selected within the limits of six miles on each side
of said road, when any ten miles of the same should be completed and
certified to by the Governor. A settlement with a view to pre-emption
on lands falling within the limits of te grant before the date of the
grant being authorized by law, con erred an inchoate right on the set-
tler against every one but the United States, and unless such lands
were expressly and specifically granted, this inchoate right could not
be defeated or pass to another by mere implication or intendment.
Therefore, if it be conceded that the right of the company attached at
the date of the grant to all lands from which selection might be made,
that right of selection did not embrace lands on which settlement with
a view to pre-emption had been made prior to and existing at the date
of the grant, because such settlement being made under authority of
law conferred upon the settler a right that could not be defeated or
divested by the grant unless such lands had been specifically granted.

In this case Keeney, a qualified pre-emptor, settled upon the land in
1862, four years prior to the date of the grant, and continued to occupy
and improve the land until 1870, when. he sold his improvements to
Glenn and the plaintiff Rinehart. Five years later Rinehart acquired
by purchase the entire interest in the improvements, and has continued
to improve the tract.

The township plat was filed in the local office April 24,1874, and July
14, thereafter, Rinehart filed his declaratory statement.

Keeney's failure to file a declaratory statement an(l the sale of his
improvements several years after his settlement does not prove that
his settlement was a trespass and was not made with a view to pre-
em'ption. The reasonable presumption is that his settlement was,
made in pursuance of law and'not in violation of law. He could not
signify his intention by the filing of a declaratory statement, because
the township plat was not filed until 1874. In this respect the case dif-
ers from Water and Mining Company v. Bugbey (96 U. S., 165), and sim-
ilar cases cited by counsel.

But I think it is clear that the grant to Oregon to aid in the con-
struction of this road was not a grant of lands in place, or of specific

lands, but a grant of quantity, to be selected from the odd numbered
sections within certain boundaries to be fixed and defined by the con-
struction of sections of road of ten miles each. Hence, the lands that
Congress granted or intended to grant could only be ascertained when
they were actually selected within the limits of six miles of the road,.
and for every ten miles of road constructed and certified to by the
Governor, and until selection has been made, as aforesaid, the com-
pady's right does not attach to any specific tract of land.

The only questions remaining to be considered are whether the lands
were by the act of certification of the completion of the road withdrawn.
from entry, or whether the department upon the filing of such certifi-
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cate had the power to withdraw said lands from entry, and whether
the filing of such notice in the local office was necessary to give effect
to such withdrawal so far as to reserve the lands within the limits-of
said withdrawal from settlement and entry under the general land laws.

It will be seen that the act makes no provision for filing of map of
definite location, nor for any withdrawal of lands from entry for the
benefit of said road, but it is the completion of the road that gives posi-
tion to the six mile limits within which selections may be made. It
would however, be necessary to file a map showing the location of the
road as definitely fixed by actual construction in order to determine
what lands should be withdrawn. The road was completed opposite
the land in controversy June 24, 1871, and a withdrawal from entry of
the odd sections within the limits of six miles on each side of the road
then completed was ordered by letter of June 2, 1871, but it is alleged
that this letter was not received at the local office. On July 10, 1871,
the company filed a map showing the definite location of this part of
the road. At this date the land had not been surveyed and hence it
was not known whether the land in dispute was an odd or even section.

On July 14, 1874, Rinehart filed his declaratory statement, alleging
settlement July 14, 1872.

Counsel for the company contend that when ay ten miles of said
roac[ has been completed and a map is filed showing the location of
said constructed road, fixing the limits within which the right of selec-
tion may be made, such right of selection attaches to every odd sec-
tion within the granted limits, and the right to make choice from the
entire six sections after the certification by the Governor of the com-
pletion of the road is a right that can not be impaired or limited, and
the location of the road by its own operation and vigor without any
action of the executive withdraws the land from all disposition by the
land department from the time the line of the road is made definite
in the way contemplated by the act.
- In support of this view the case of VanWyck . nevals (106 U. S.,
336), and other similar cases, are cited to the effect that when the map
of definite location is filed with the Secretary of the Interior it then
becomes the duty of the Secretary of the Interior to withdraw the
lands granted from market. But if he should neglect this duty, the
neglect would not impair the rights of the company, owever prejudi-
cial it might prove to others."

In the cases cited the grants were for every odd section within cer-
tain limits, and the filing of the map of definite location fixed and de-
termined with precision the lanls actually granted to the road without
further action on the part of the road or the land department, so that
the right of the road, at the date of the filing of map of definite loca-
tion, absolutely attached to every odd section of land within the pri-
mary limits, whether the lands were withdrawn from entry or not.
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But a different rule prevails in case of lands to be selected in lieu of
those within the limits of primary location, which have been sold or
pre-empted before the location is made. In such cases the right of the
road attaches only from the date of selection, and the filing of the map
of definite location does not of itself withdraw the land from entry,
unless express provision is made therefor by the terms of the grant.

It is however contended that the grant under consideration was a
present grant of an absolute quantity of lands, and not a grant of lieu
lands within secondary limits where the quantity could not be known
until the sections lost in place have been determined, and that the rule
applicable to such grants does not apply in this case.

In the cases cited the filing of the map of.definite location actually
determined the quantity of lands lost in place. If the grant to aid
in the construction of this road absolutely attached upon the filing of
a map of definite location of the constructed road to every odd section
within the limits from which they were entitled to select, by reason of
the fact that the grant is for an absolute known quantity of land, I
can see no reason why the same rule would not apply with equal force
to lands in secondary or indemnity limits, in cases where the grantee
is allowed to select lands for those lost in the primary limits, because
the actual quantity of land that the road is entitled to select being ab-
solutely determined by the filing of the map of definite location, upon
the same principle the grant in such cases would at that date attach
absolutely to every odd section within the indemnity limits for the
purpose of enabling the company to make selections therefrom to sup-
ply the deficiency of lands lost in place. It is unnecessary to cite the
numerous authorities to show that no such right attaches.

I am therefore led to, the conclusion that the construction of the road
and the filing of a map of definite location thereof does not cause the
grant to attach to any particular tract of land, nor does it by its own
operation withdraw from entry the lands within the limits fixed thereby.

The authority of the department to withdraw lands in the indemnity
limits for the purpose of allowing the grantee to make selections, in
the absence of express provision made therefor by the grant, has never
been directly decided by the courts, but in several cases such authority
seems to have been recognized by the supreme court, and such has been
the ruling of the department.

In the case of the grant to the State of Illinois to aid in the construe-
tion of a road from Chicago to Mobile, no provision was made in the
grant for the withdrawal of lands, but the Commissioner withdrew the
lands for the purpose of allowing the State to make selections. This
action of the Commissioner was considered approvingly in the case of
Clements v. Warner, 24 How., 394. Again, in the case of Riley v.
Wells, cited in Wolsey v. Chapman (101 U. S., 68), the court held
that a withdrawal of lands from private entry "was sufficient to defeat
a settlement for the purpose of pre-emption while the order was in



656 DECISIONS RELATING TO THE PUBLIC LANDS.

force, notwithstanding it was afterward found that the law, by reason
of which this action was taken, did not contemplate such withdrawal."

The grant to aid in the construction of the Burlington and Missouri
River Railroad was for ten odd sections per mile to be taken on the line
of the road and in equal quantities on each side thereof. No limits
were fixed by the grant, and the right of the road attached only by se-
lection. In the case of the United States v. Burlington and Missouri
River Railroad the court, construing this grant, said: "If as in the
present case by its [the Land Department] neglect for years to with-
draw from sale lands beyond twenty miles from the road, the land op.
posite any section of the road has been taken by others and patented
to them, there can be no just objection to allowing the grant to the
company to be satisfied by land situated elsewhere along the general
line of the road." (98 U. S., 334.)

Such withdrawal however does not become effective until notice of
the same has been filed in the local office. If the act of withdrawal
could cause the grant to attach to any particular section or sections
withdrawn, it might then be made effective without the filing of notice
in the local office, but the only force and effect of such withdrawal is
to prohibit settlements upon the lands withdrawn after giving notice
thereof at the local office that such lands are withheld from settlement,
until selections shall be made by the grantee.

Besides, the order of withdrawal itself clearly shows that it was the
intention of the Commissioner that such withdrawal should not take
effect until it was received at the local office, because the local officers
were required to execute the order by withholding from disposal the
odd sections falling within the designated limits, and to make note of
such on their records. The right of the company therefore, epending
upon an executive and not a legislative withdrawal, must be governed
by the true intent and meaning of such withdrawal.

Prior to withdrawal these lands were subject to settlement nder the
pre-emption and homestead laws. The law provided that the records
of the land office shall show what lands are subject to settlement and
entry. This notice is intended for the benefit and protection of the
settler, and settlement and improvement made in the absence of such
notice or upon information and advice of the local officers, who have
no knowledge of such withdrawal, cannot be defeated by the arbitrary
choice of the road in maiking its selections, the grant not having at-
tached at that time to any particular tract of land within said limits.

In view of the foregoing, I am therefore of the opinion-
1st, That the settlement of Keeney in 1862 excepted this tract front

the grant of July 5, 1866, to aid in the construction of this road.
2d, That the settlement of Rinehart in 1872 was not affected by the

withdrawal of the Commissioner of June, 1871, no notice of said with-
drawal having been filed at the local office until after the alleged set-
tlement of Rinehart.
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Your decision is therefore affirmed.
It will be observed that the record in the case designates the land as

the SW.-' of said section 29. After the argument had closed, it was
discovered that the tract was improperly designated, and that the land
involved is the NW. i instead of the SW. . Acordingl5, counsel were
notified of the error, and called upon to show cause why the error should
not be corrected.

In response thereto, counsel for Rinehart consents to said correction
and counsel for the road submit the question of correction to the
Department, saying they will be content with the decision of the De-
partment in regard to making said correction and will make no objec-
tion thereto. Letters of counsel to this effect have been filed with the
record in the case. Being satisfied that the settlement of Rinehart is
upon the NW. I instead of the SW. 4, and that the declaratory stpte-
ment describes the land as the NW. I of said section 29, the correction
will be accordingly made in the record of your office.

PRACTICE-AFFIDA VIT OF CONTEST-JURISDICTION.

GOTTHELF V. SWUINSON.

A contest affidavit is in the nature of an information, and when it has been accepted,
notice issued, and service made thereof, jurisdiction is acquired.

If the affidavit of contest is defective, the jurisdiction is not affected thereby, and
objection thereto can only be raised at the hearing.

Acting Secretary Muldrow to Commissioner Sparks, May 23, 1887.

July 14, 1881, Philip Swinson made timber culture entry No. 6423 of
the SE. i, Sec. 15, T. 107 N., R. 57 W., Mitchell, Dakota, and September
19, 1883, Louis (Gotthelf filed contest against the same on the charge of
failure to comply with the law in the matter of breaking, etc. Notice
was given by publication, and hearing had November 5, 1883. On the
day of hearing the contestant filed an amended affidavit of contest
charging the same as the former one, because the first affidavit had
been sworn to before one of his attorneys in the case. The entryman
defaulted. The evidence submitted showed that the entryman had
failed to break or plow five acres of said land at any time subsequent
to his said entry; that he failed to crop or cultivate any part of said
land, and that said tract was then wholly unimproved, with the excep-
tion of about one and three-quarters acres broken in 1881. The register
and receiver thereupon recommended the cancellation of the entry.
Their judgment was sustained on appeal to your office, and the entry
held for cancellation June 10,1885. Fromn this decision appeal is brou(rht
here.

The main point relied upon in the appeal is that the register and re-
ceiver did not have jurisdiction to issue notice on the first affidavit of

2278 DEC--42
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contest, because the same was sworn to before contestant's attorney.
To this it is simply necessary to say that the contest affidavit is in the
nature of an information: and when the register and receiver have ac-
cepted anti acted upon the information tendered, by issuing notice to
the defendant, wven service is made, jurisdiction in thecaseis acquired.
Houston v. Coyle (2 L. 1)., 58), Butler v. lohan (3 id., 513). If the affi-
davit of contest be defective, such defect does not touch the question
of jurisdiction; it is a matter that can only be excepted to at the hear-
ing. Contests have been allowed where no affidavit has been filed at
all, where the information upon which the local officers acted was merely
verbal, or where it was reduced to writing, but not verified by the oath
of the contestant. The rule requiring an affidavit to be filed by contest-
ant when initiating his contest was only to assure the government of
his good faith in the premises. It is always to the interest of the gov-
ernment that entries, in which the laws have not been complied with,
should be canceled, and to that end legitimate contests are favored.
But, if this were not so, in this case the amended affidavit filed on the
day of the hearing cured any defect which night have existed in the
former affidavit, and made the contest good beyond all question or
doubt.

I see no reason for disturbing the decision appealed from, and the
same is accordingly affirmed.

RAILROAD GRAXT-JNDEMXITY WfITHDRA WA-IL; ACT OF MARCH 3, 1879.

BRADY V. SOUTRERN PAC. . . Co.

(On ReView.)

As no vested right to any particular tract is conferred by indemnity withdrawal, and
the existence of the same is dependent upon the will of the Secretary of the Inte-
rior, the Department may prescribe rules by which failure to assert the right of
selection, as against a settler after withdrawal, will operate as a revocation
thereof as to the tract involved.

The right of selection within indemnity limits is a preference right that may be as-
serted against every one, but failure to assert such right, after due notice of a
set tler's intention to make final proof for land within said limits, is a waiver of
said right, and will, after proof and payment, estop the company from setting up
Ihe illegality of the entry.

Acting Secretary itfuldrow to Commissioner Sparks, Mlay 25, 1887.

In the case of the Southern Pacific Railroad Company v. Peter F.
Brady, I held by decision of February 8, 1887 (5 L. D., 407) that where
a settlement is made upon land within the indemnity limits of a rail-
road grant, withdrawn by order of the Secretary of the Interior, and
notice of intention to make final proof is given in accordance with the
act of March .3, 1879 (20 Stat., 472) the railroad company is required to
appear at the local office and show cause why the entry should not be
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allowed, and its failure to so appear and show cause at the time of mak-
ing final proof shall be considered as a waiver of whatever right it might
have, acquired to the premises.

The railroad company has filed a motion for review of this decision,

upon the ground that the land having been withdrawn for the benefit
of said company, Brady's entry was illegal, and the failure of the com-
pany to appear and contest the entry could not make that lawful which
by due authority is declared unlawful.

The issue presented by the motion is whether Brady's settlement
upon that land was absolutely unlawful, for if we concede that it could
never ripen into a right, it can make no difference whether the com-
pany protested or not. If it is not absolutely unlawful, I can see no
reason why the Department may not prescribe rules by which the com-
pany shall be required to assert their claim at the date of making final
proof, and upon failure so to do to be considered as having abandoned
all right to claim said land.

These lands being within indemnity limits, the company have no
vested right by reason of withdrawal, but their right to any particular
tract can only become vested by selection made with the approval of
the Secretary.

EaviDg no vested right by virtue of withdrawal, and the withdrawal
depending solely upon the will of the Secretary of the Interior, that
withdrawal may be revoked at any time and the lands restored to entry
at the will of the same official that made it.

Is there any reason why the Department may not prescribe rules by
which the failure of the company to appear and assert its right or in-
tention to claim any particular tract, that may have been settled upon,
shall operate to revoke the withdrawal as to that particular section and
to restore it to entry ? If it is within the power of the Department to
revoke the withdrawal as to all the lands, it surely has the power to
revoke the withdrawal of a part of said lands, and the decisions of the
Department that have crystallized into a general-rule may become as
effective for that purpose as the order of the -Secretary directly with-
drawing all the land.

All questions as to the preference rights of settlers to the public
lands must be raised and decided in the local office, and a failure so to
assert their rights and to bring the same before the General Land Of-
fice by appeal will estop them from afterwards asserting their rights.
The right of the road to make selection in indemnity limits is nothing
more or less than a preference right that they may assert against every
one, but having notice of the intention of a settler to make final proof on
any tract of land within said limits, and quietly looking on and allow-
ing the settler to pay his money for the land without protesting and
asserting their rights, will estop them from afterwards setting up the
illegality of said entry, because their failure to assert their claim is
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equivalent to a declaration that they do not intend to select that par-
ticular tract.

In the case of Fox v. the Southern Pacific Railroad Company (2 L.
D., 558) the application to file for the land was rejected by the local
officers, because it was within the indemnity limits of the withdrawal
for said road. While this decision was proper, yet, if the entry had
been allowed, it would not have relieved the company from the necessity
of asserting its rights when the settler made application to prove up.
Nor is the circular of May 26, 1883 (10 C. L. O., 95), cited by counsel
with the case of Fox . Southern Pacific Railroad Company, repugnant
to this view.

The case of Buttz v. Northern Pacific Railroad Company (119 U. S.,
55) involving the question of a legislative withdrawal in granted limits,
is not applicable to this case.

The motion is refused.

PRIVATE CASH EATTRY; ERRONEOUS SURFEY.

E. W. HARRIS.

Land within the limits of the official survey of a private claim, i excess of the
amount confirmed and patented, is not subject to private cash entry; and can
only be disposed of after the survey has been duly amended.

Acting Secretary uildrow to Commissioner Sparks, ilfay 25, 1887.

I have considered the appeal of E. W. Harris from the decisions of
your office, dated October 15, and November 20, 1885, refusing to
allow his application to make private cash entry of lands in T. 4 N., R.
16 E., at the Detroit land office, in the State of Michigan.

The record shows that your office, on October 15,1885, advised the local
land officers, that the application of Mr. Harris must be rejected, for
the reason that the lands applied for are within the lines of the official
surveys of private land claims Nos. 302 and 310 confirmed to Joseph
Ricard and Oliver Ricard, respectively, under the act of March 3, 1807
(Vol. 2, 437), as shown by Green's American State Papers, Vol. 1, p.
363 and 366; that said claims were surveyed in-1810 and patents were
issued in 1812; that the side lines of said claims, as shown by the de-
scription in said patents, measuring from the St. Clair river, are four-
teen chains less in length than the side lines shown by Paid official sur-
veys; that any errors in said surveys should have been corrected by
the surveyor general prior to the issuance of said patents, which should
have corresponded with the surveys as finally adopted; and that not
having been surveyed as public lands, said tracts are ot sbject to
ordinary private cash entry.

Mr. Harris was duly advised of said action of our office, and in re-
sponse to a letter of inquiry, addressed to the register of said office,
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relative to the proper manner to have said lands made subject to private
cash entry, your office, on November 20, 1885, directed the local land
officers to advise Mr. Harris that his application for survey could not
be further considered, for the additional reason that he does not claim
to be a settler; that your office is not advised as to the status of said
lands, whether occupied or not, and that if the public surveys were ex-
tended over said tracts he would not have a preference right of pur-
chase; that said land could not be entered at private sale until it had
been surveyed, duly advertised and offered for sale to the highest bid-
der; and no sale made at such offering. The only important question
presented by said appeal is, whether said land is subject to private cash
entry, and that question must be answered in the negative. If, as ap-
pears from the record, said private claim surveys embrace more land
than was confirmed and patented to said parties, then the surveys
should be amended in a proper proceeding, and after the same have
been corrected, the land outside of the corrected surveys should be dis-
posed of according to law, in such manner as to protect the interests
of the United States and any bona-fide occupants thereof.

The decisions appealed from are correct, and they are hereby af;
firmed.

RAILROAD GRANT-DEFINITE LOCATION.

CENTRAL PACIFIC R. R. Co.

The joint resolution of April 10, 1869, fixed the common terminus of the Central Pa-
cific and Union Pacifie at or near Ogden, and required the former company to
pay the latter for the construction of the road from said point to Promontory
Summit. The Central Pacific thus became entitled to the granted lands between
said points.

The'line of the road was definitely located when the Secretary of the Interior notified
the company of the receipt of the map showing the same, and of his "consent
and approval to the location of said road according to the map and profiles."

Rights acquired by such formal definite location were not affected by the report of
the commission subsequently appointed, or the action of the Department on said
report.

Acting Secretary iifuldrow to Commissioner Sparks, May 26, 1887.

I have considered the appeal of the Central Pacific Railroad Com-
pany from your decisions of September 16, December 11, 1885, holding
for cancellation its selections of certain tracts of land in Sec. 31, T. 10
N., R. 2 W., Salt Lake City, Utah Territory.

It appears that the land office at Salt Lake City was opened March
9, 1869; on March 15, 1869, Charles W. Alexander filed pre-emption
declaratory statement, claiming settlement four days before on the E.
A of the NE. i and NW. I of the NE. 1; that William P. Offley made
homestead entry April 13, 1869, of lots 2, 3, and 8, which was com-
muted to cash entry June 3, 1869; that Orando J. Hollister on April
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12, 1869, made homestead entry of lots 7, 9, 10, and SE. of SW. a,
which was commuted to cash entry on June 3, 1869-all of said tracts
being within said section, town and range. The entries of Offley and
Hollister were canceled June 2, and October 13, 1871, respectively,
because within the grant to said company; from this action no appeal
was taken by the entrymen. On January 2, 1885, the described tracts
were selected by said company as part of their granted lands. On
September 16, 1885, you held said selection for cancellation; this action
the company asked you, October 2, to reconsider; on December 11,
1885, you declined to reverse your former action, holding, as you did
in your first decision, that the filing of Alexander and the entries of
Offley and Hollister were made prior to the attachment of the rights
of the company to the tracts in question. From this action the com-
pany on December 24, 1885, appealed.

Substantially, only two errors are specified: (1) Error in. reopening
the cases of Hollister and Offley, which had been determined by your
predecessor in favor of the company, which decisions became final, in
the absence of an appeal; and (2) Error in holding that the claims of
said parties had attached to the specific tracts prior to the definite lo-
cation of the road of the appellant company opposite to them; or prior
to the definite location, also opposite them, of the road of the Union
Pacific Railroad Company, through which the appellant company also
claims title as purchaser.

I am very clear that the doctrine of res adjudieata cannot be invoked
as to the first alleged error.

The cases, in which the decisions of your predecessor were rendered,
were causes wherein the issue was between the Central Pacific Com-
pany and the two entrymen, and as between those two parties and the
company it was decided the company had the best right. No appeal
having been prosecuted, those judgments became final and cannot be
re-opened by you. Nor have you attempted to re-open thosejudginents.

The present case presents an issue between the United States and.
the appellant company as to which has right and title to the lands; and
your decision is adverse to the company and favorable to the United
States, holding that title to said tracts did not pass to the company
under its grant; and it cannot affect the issue or nullify the judgment,
because, in arriving at your conclusion, you find the filing of Alexander
and the entries of Hollister and Offley excepted the tracts embraced
therein from said grant.

The consideration of the second alleged error is environed with some
difficulties, in order to clear up which a detailed statement is necessary.

By the act of July 1, 162 (12 Stat., 489), the Union Pacific Railroad
Company was incorporated and authorized to construct its road from a
point in Nebraska westward to the west boundary of Nevada, there to
connect with the Central Pacific Railroad of California. If the Union
Pacific Company completed its road first to the California line, it was
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authorized to continue the construction of the same on through Califor-
nia until it met the road of the Central Pacific Company; and the latter
road, after completing its line across California, was authorized to con-
tinue the construction of its road through the Territories to the Mis-
souri river upon the routes indicated, upon the same terms as granted
to the Union Pacific until said roads meet and connect, so as to provide
a continuous line of railroad from the Missouri river to the Pacific ocean.
By this act, and the amended act of July 2, 1864 (13 Stat., 356), there
were granted to the companies in the Territories ten alternate sections,
designated by odd numbers, per mile on each side of said road, "to
which a pre-emption or homestead claim may not have attached at the
time the line of said road is definitely fixed." It was provided under
said acts that the company should file, within three years, a map of gen-
eral route of said road, whereupon the Secretary of the Interior was to
cause the lands within twenty-five miles of said designated route to be
withdrawn from pre-emption, private entry and sale, and when any por-
tion of the route was " finally located," the lands were to be surveyed
and "set off" as fast as may be for the plurposes of the grant.

By act of July 3, 1860 (14 Stat., 79), the Union Pacific with the con-
sent of the Secretary of the Interior was authorized to locate and con-
struct their road from Omaha, westward, in a continuous completed
line until it should meet and connect with the Central Pacitic; and the
Central Pacific was likewise authorized to locate and construct its line
eastward until it a-let the Union Pacific; with the right to each company
to work three hundred miles in advance of their continuous completed
lines, where expeditiousconstruction so required because of tunnels and
heavy cuts.

On April 28, 1865, a map of its general or designated route, westward
to the California line, was received in this Department from the Union
Pacific Company; and about the same time the Central Pacific presented
a similar map of its route from Sacramento eastward " to Salt Lake."
The route of the Union Pacific, as shown by its map, passed south of
Salt Lake, more than twenty-five miles from the land in question, which
-was thus outside of the line of withdrawal. Therefore in no event could
any right to the same have accrued to that company under said map.

On July 11, 1865, Secretary Harlan wrote to the Commissioner of
the General Land Office:-

I enclose for your information and appropriate action in relation
thereto a map filed in this Department by C. P. Huntington, Esq., Vice
President, showing the general route of t'ie Central Pacific railroad, of
California from Sacramento to Salt Lake. You will please return the
map to this Department for filing.

On the next (lay, Commissioner Wilson returned the map and wrote
to the Secretary an earnest letter, remonstrating against making a with-
drawal under said mal), as it was not properly authenticated, or based
Upon any surveys, but covered a vast body of unsurveyed land, the
withdrawal of which he did not think was contemplated by Congress.
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Nothing further seems to have been (lone in relation to the matter;
but the records of this Department show that said map was sent to the
General Land Office on February 5, 1871, and a diligent search among
the records of your office has failed to discover or show any trace of it.
I am therefore unable to ascertain whether the general route designated
by it passed north or south of Salt Lake. [f it passed south, the lands
in question would be outside of the lines of withdrawal therefor. If
north of the lake, they might have been within the limits of the tweenty-
five miles of withdrawal. Bt, inasmuch as the Union and the Central
were to form one continuous line from east to west, the probabilities are
both roads were located on the same line and passed south of the lake.

It isevident said map was not approved or accepted by the Secretary.
He sent it to the Commissioner for 'i information and appropriate ac-
tion," directing him to return it to the Department "for filing." And
after its receipt from the Commissioner with his protest the map was
never approved or any withdrawal made thereunder.

The route passing south of Salt Lake contemplated by, at least, the
Union Pacific was abandoned prior to 168, and a route passing around
the northern end of said lake adopted by both roads.

On January 1 1S68, the Central Pacific filed a map of definite loca-
tion, extending from Humboldt Wells, Nevada, eastwardly around the
north end of Salt Lake, to Weber cafion, in Utah, a point but a short
distance west of Echo cailon. The lands in question were within this
location. On May 15, 1868, the Secretary accepted this ap only for
one hundred and forty niles-from Humboldt Wells, Nevada, to Monu.
ment Point, Utah-thus stopping the location of the road some twenty-
five miles west of the land in controversy, and leaving them outside.
On October 14, 1848, the Central Pacific Company filed another map of
the same location from Monument Point eastward to Echo canion, which
was a little frther eastward than Weber calion. On October 20,1868 ,
Secretary Browning wrote a letter to Mr. Huntington, Vice President
of that company, wherein the Secretary said:

I have received your letter of the 14th instant ad accompanying
map and profiles of the line of the Central Pacific Railroad of Califor-
nia, from Monument Point (north end of alt Lake) to Echo Summit
(head of Echo caflon)* also reports of chief engineer an( consulting
engineer on same, with copy of the minutes of the board of directors
of the company, adopting and approving the location of the line be-
tween those points. In view of the second section of the act of Con-
gress, approved July 3,1866, I hereby give my consent and approval to
the location of said road, according to the ral) and profiles mentioned.

The lands in controversy are within the lines of this location.
Congress approved of the route thus located, an(l by joint resolution

of April 10, 1869 (16 Stat., 56), it as provided "that the common ter-
minus of the Union Pacific and the Central Pacific Railroads shall be
at or near Ogden; and the Union Pacific Railroad Company shall build
anl the Central Pacific Railroad Company pay for adI own the railroad
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,from the terminus aforesaid to Promontory Summit, at which point the
rails shall meet and connect and form one continuous line."

Under the authority conferred by act of May 6, 1870 (16 Stat., 121),
the common termninu. and point of junction between the two roads was
afterwards ,definitely fixed and established on the line as located and
constructed," on See. 1, T. 6 N., R. 2 W., about five miles north and
West of Ogden, and about twenty-five miles east of the tracts in con-
troversy, leaving them opposite to that part of the completed road
-which had been built by the Union, but belonged to the Central Com-
pany.

In your decisions you hold that inasmuch as the Union Pacific Com-
pany actually constructed the road as far west as Promontory Point,
past and beyond the tracts involved, this company earned and is
entitled to the said lands under its grant; and that as the Central Pa-
cific only actually constructed its road as far east as Promontory Point,
it was entitled to no lands beyond that point, by virtue of its grant,
"as simple location of its line without construction of its road did not
vest the company with any right to the lands between those points";
and it can have no claim to them except as a purchaser from the Union
Pacific under the provisions of the resolution of 1869, supra.

Thereupon you set forth certain matters, which in your opinion show
that the map of definite location of the line of the Union Pacific road,
opposite this laud, was not filed until after the attachment of the claims
in question.

Whilst not fully concurring in the conclusion arrived at by you, as to
the facts and dates in connection with filing of this last map, in the view
I take of this case I (o not deem it essential at this time to enter upon
a discussion of them.

It is clear to my mind from the legislation recited that Congress
meant to aid, by the grant of public lands, either of the two named
companies which should first construct a road between the Missouri
river and the Pacific coast; and i both companies attempted the con-
struction, the one working from the east to the west and the other from
west to east, each company was to be entitled to the benefit of said
grant, so far as its road was constructed.

Under this grant and contract the work was commenced at both ends
or the great line and the two companies made rapid progress towards
each other. As this progress was made, naturally each company filed
in advance a map of the definite location of its line of road. This served
the double purpose of finally fixing the line of road and identifying the
lands on each side to which the company constructing the road would
be entitled. The race was one of diligence, and the company which
first did the work would receive the reward.

When the roads were about to form a connection, thus making the
continuous completed line from the Missouri river to the Pacific, the
great object in view, Cong aress for the purpose of apportioning the grant



666 DECISIONS RELATING TO THE PUBLIC LANDS

between the two roads, and possibly preventing discord and litigation,
where the public interests required harmony and co-operation, passed
the joint resolution of April 10, 1869, supra.

By this resolution it was declared that '' the common terminus" of
the two roads should be ' at or near Ogden.11 To this "common termi-
nus " the Union Pacific was restricted, though before authorized to build
westward until it met the other road. Beyond this "common terminus"
westward i could not go, and beyond it, it could claim nothing, or get
nothing under the Congressional grant. To that " common terminus 
the Central Pacific was entitled to come, )ut beyond it could not go.
Being thus declared the terminus of the line of its road, it was beyond
question entitled to the land granted in aid of the construction of its
road to that point.

It is true that the same resolution says, " the Union Pacific Railroad
Company shall build" the road "from the terminus aforesaid to Prom-
ontory Summit"; but it also says that the Central Pacific shall "pay
for and own the railroad from the terminus aforesaid to Promontory
Sum ni it."

If Congress had not restricted its grant to the Union Pacific to the
" common terminus " at Ogden, it would not have been necessary to re-
quire or it this special piece of construction, because otherwise full au-
thority existed for the continuation of its road until it met. the other,
not yet at Promontory, and the same inducement was held out by the
grant as a reward for each mile built, and therefore the new legislation
would have been vain and useless.

Nor can we reasonably suppose that Congress intended that after the
Union Pacific had built this 'fifty miles of road and received the land
granted as a reward from Congress for doing so, it was also to receive
from the Central Pacific the whole amount of its expenditures, whereby
the Union Pacific Company would have become the owners of this por-
tion of the land grant, without having paid for the road opposite. It
is not possible for me to believe that such was the purpose of Congress;
or, in view of the plain language usedl, that such is the effect of the
joint resolution.

I therefore dissent from your views and hold that the land in contro-
versy is within the granted limits of the Central Pacific and belongs
to that company, if not excepted from its grant by the claims of Alex-
ander, Offley and Hollister.

It has been shown that on October 14, 1868, a map of definite loca-
tion of the line of the Central Pacific opposite to this land, was filed in
in this Department; that on October 20, 1868, Secretary Browning
notified the officers of said company of receipt of same, and of his " con-
sent and approval to the location of said road according to the map and
profiles mentioned."

I do not well see that plainer langcuage could have been used to shoxv
" consent and approval to the location" of the road as shown by said
map.
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In the case of Van Wyck v. Knevals (106 U. S., 366), the supreme
court says:

Until the map is filed with the Secretary of the Interior, the company
is at liberty to adopt such a route as it may deem best.
But when a route i adopted by the company, and a map designating
it is filed with the Secretary of the Interior and accepted by that officer,
the route is established; it is, in the language of the act, ' definitely
fixed,' and can not be the subject of future change, so as to affeat the
grant, except upon legislative consent. No further action is required of
the company to establish the route.

Now, in this case, the route had been adopted, inal) thereof had been
filed; the Secretary had accepted and approved it; the route was thus
" established; " it was not "' the subject of future change," either by the
company, or the Executive, but only Upon "legislative consent." No
such legislative consent was ever sought or obtained, as to the portion
of the road opposite to these lands, and the title to all such within the
granted limits, as were free from claim at the date of this definite loca-
tion, passed to the company.

After thisplain and unequivocal acceptance by Secretary Browning
of the route adopted by the company, Secretary Cox, in a letter dated
March 17th, 1869, addressed to the Chairman of the Senate Committee
on Pacific Railroads, said, in relation to the atpproval of said map:

It was believed this action did not confer upon that company an ex-
clusive right of constructing its road over the located route, designated
by the map then filed. The Department, from the lights then before it,
simply approved that route. . . . . Subsequently, a commission
was organized to examine both roads, and to determine the most eligi-
ble location over the country lying between the completed tracks of
each. Instructions were issued the 14th of January last
from which it appears that the 'approval' of the Secretary was re-
garded, not as a finality, but as still subject to his control, when he
should be in possession of the report of a commission appointed in part
to elicit and present all the facts requisite to a definite solution of the
question.

The commission referred to subsequently reported to this Depart-
ment and furnished a map of the line of road approved by them be-
tween the completed portions of the two roads. This new map adopted
substantially the same line located by the Union Pacific and the Cen-
tral Pacific, and the new map in no way changed the status of the lands
in controversy. After receiving the report and map of this commission,
the Secretary on April 28, 1869, directed a withdrawal of the land con-
tiguous to the line of the road, within the prescribed limits, as shown
by said map. You insist that at the time of the acceptance by the Sec-
retary of this last map for the first time was "determined the line of
the road," and " the route became established."

In this view I most certainly (o not concur.
The acceptance of the map by Secretary Browning was unequivocal

and unconditional. And the statement of Secretary Cox that the ap-
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proval was intended to be a qualified one is not borne out by the lan-
guage used, which can hardly be made plainer or stronger, to express
an unqualified approval. Nor does the fact of the appointment of the
commission strengthen his views or youirs.

That commission was appointed, so far as I can find, without direct
authority of law, and consequently its action in attempting to make
definite location of these roads, was not binding upon any one. Its
action therefore was purely advisory to the Secretary, and was intended
to assist him in determining as to the best point for making a junction
between the constructed portions of the two roads; an implied power
to determine which was perhaps conferred upon him byCongress. The
exercise of this power could not and did not affect the vested right of
the company to lands along the line already definitely and formally
located, and which location was not changed by the subsequent action
in joining together the tracks of the two roads.

I therefore find that the line of the Central Pacific was definitely lo-
cated opposite the lands in question October 20, 1868, and then being
free from claim, title to them vested in said company at that time.

I reverse your judgment and direct the approval of selections of the
company.

SURVEY-CONTRACT-RATE OF PAYMENT.

HARRY S. CHURCH.

Payment of augmented rates is not warranted except on conclusive showing of the
plat and field notes.

The piice fixed for the original survey of exterior lines should be allowed for retra-
cing and re-establishing such lines, where the contract authorizes such work but
does not fix the price therefor.

Acting Secretary Muldrowo to Commissioner Sparks, May 26, 1887.

I have considered the appeal of Harry S. Church, United States dep-
uty surveyor, from. your decision of February 26, 1887, rejecting his
claim to additional compensation of $4.00 per mile for exterior lines
and $2.00 per mile for subdivisional lines, augmented rates in lieu of
minimum rates allowed by your office.

From this decision claimant appeals, alleging three grounds of
error, to wit:

First. It was error to hold that "Lava Flow" is not comprehended
in the term mountainous.

Second. It was error to hold that standard, meridian, or township
lines could be or were exterior lines, the retraceient or re-establish-
ment of which might be necessary for the proper execution of the sur-
veys named in his contract.
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Third. It was error to conclude that the field notes do not warrant
payment of any of these rejected claims.

The claim to the increased rate for exterior lines is for township and
principal meridian lines, retraced and re-established by authority of the
following clause in the contract, to wit: " and to retrace and re-estab-
lish such exterior lines as may be necessary to properly execute the
surveys herein."

No provision is made by the contract for the rate to be paid for re-
tracing exterior and meridian lines, nor is there any provision in the
circular of instructions with reference thereto; but the contract pro-
vides that the deputy surveyor shall receive-

As full compensation for all work performed under this agreement at
the rate of $9.00 for base, standard, meridian and meander lines; $7.00
for township lines, and $5.00 for section lines, except where the lines of
survey pass over mountainous lands, or lands heavily timbered or'cov-
ered with dense undergrowth, and in such cases at the rate of $13.00
for base, standard, meridian and meander lines; $11.00 for township
lines, and $7.00 section lines per mile, for every mile and part of a
mile actually run and marked in the field, random lines and offsets not
included.

Having authority under the contract to retrace and re-establish ex-
terior lines, where necessary for the proper performance of the contract,
payment should be allowed for such service at the stipulated rate pro-
vided for the survey of exterior lines, provided the retracing and re-
establishing bf such lines "was necessary to properly execute the sur-
veys contracted to be performed.'

You will therefore adjust this account in accordance with this view,
and if upon further examination you are satisfied that said exterior
lines were retraced and re-established and that such work was neces-
sary in order properly to execute the surveys, the increased rate will be
allowed.

The claim to the increased rate, based on the theory that "L Lava
Flow" is comprehended in the term mountainous, was properly dis-
allowed. /

The instructions accompanying the contract and made part thereof
provide that "both plats and field notes must conclusively show the
character of the country to be such as will admit of the payment of
the augmented rates named in the appropriation act, otherwise only
the minimum will be allowed."

As there is no evidence before me showing that the lands surveyed
are " mountainous lands, or lands heavily timbered, or covered with
dense undergrowth," I affirm your decision rejecting the claim for in-
creased rate upon this ground.
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RAILROAD GRANT-INDIAN COUNTRY.

NORTHERN PAC. R. R. Co. v. STLTTND.

The rule of adjustment adopted by the Department in the matter of settlement
rights acquired on lands lying along Goose river, which formerly constituted
the northern boundary of the "Indian country" claimed by the Wahpeton and
Sisseton Sioux, recognizes that legal settlement north of said stream draws to
it, on release of the Indian title, the constituent portion of the legal subdivision
on which it was made.

Legal subdivisions of odd numbered sections lying south of said stream inured to
the Northern Pacific grant on the extinction of the Indian title.

Acting Secretary Muldrow to Commissioner Sparks, May 26, 1887.

By letter of March 11, 1886, you allowed Jonas Ostlund to file de-
claratory statement for the NE. of Sec. 33, T. 146 N., R. 51 W., Fargo,
Dakota.

From that action appeal as been taken by the Northern Pacific
Railroad Company.

The land is within the limits of the withdrawal for said company
ordered March 30, 1872, on map of general route, and also within the
granted limits as defined on map of definite location of May 26, 173.

It appears that claimant settled on the tract on July 5, 1871, that he
is a qualified pre-emptor, and the head of a family, that he built a
dwelling house, stables, and other buildings, broke sixty acres, and put
the same in crop, and has maintained a continuous residenreon the tract
since settlement. His settlement was prior to survey, the plat having
been filed January 8, 1874. The company selected the tract July 7,
1883.

The Goose river divides the tract, flowing eastwardly through the
north half. That river forms the northern boundary of the " Indian
country," formerly claimed by the Wahpeton and Sisseton bands of
Sioux Indians. The south half of the quarter section and a portion of
the north half fall within said Indian country. The remainder of the
tract was open public land at date of settlement. The Indian title to
the lands south of said river was extinguished May 2 1873, after the
withdrawal on general route, and prior to definite location.

The method of disposing of the claims of settlers along said river,
such as is here presented, was determined by this Department in its
decision of July 29, 1880 (unreported). The company proposed that
" in adjusting the claims of settlers upon odd sections on the north of
the river, outside the former reserve, who settled prior to the withdrawal
of February 21, 1872, and are thus legally entitled to enter, that where
by the survey a portion of the smallest legal subdivision embraced by
such claim be found to extend across the unmeandered stream and in-
clude a portion of the former Indian lands to which settlement rights
could not attach, such portion may be awarded to the settler if it be
less than one-half the area of the legal subdivision, but if it be more
than one-half, the subdivision shall be awarded to the company."
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Your office recommended, in view of the decision in the Hogland case
(5 C. L. O., 107), that the proposition be accepted as an equitable and
practicable adjustment, in order to avoid the expense of allotment, and
the meandering of the stream. Said Bogland ease held that the lands
in said Indian country inured to the grant on definite location,; when
the Indian title (existing at the date of the grant, and the withdrawal
on general route) had been extinguished prior thereto, and that settle-
ment upon said Indian lands could confer no right. The Secretary
refused to accept the proposition of the company, and said:

I think the true rule will be to recognize the legal settlement on the
north of the stream as drawing to it at the moment of release of the
Indian title the constituent portion of the legal subdivision upon which
it was made, andpermit the settler to includeitin his pre-emption.....
If the residence of the settler was upon the ndian lands, of course he
can have Do right of pre-emption, although his settlement may have
been upon a legal subdivision, some portion of which may by the sur-
vey ettend north of the river, and upon which his residence, if estab-
lished thereon, would have been legal.

I am unable to discover that this method of disposing of such lands
has been departed from, and inasmuch as it originated in a proposition
from the company for al equitable disposition of the lands thus pecn-
liarly situated, ain of opinion that the claim in question may be properly
disposed of in accordance therewith. I am unable to ascertain from the
record what portion of the claim is covered by the settlement of Ostlund.
You will therefore order a hearing to ascertain that fact. If the settle-
ment is north of the river, claimant will be allowed to file for the north
half of the quarter section, if south of the river, the tract will go to the
company. In any event, the right to the south half of the quarter sec-
tion is in the company under the decision in the case of Buttz v. North-
ern Pacific Railroad. (119 U. S., 55.)

Said decision is accordingly modified.

R ULES OF PRACTICE-MIN ING BE ULA TlIONS-APPEAL.

STEIN ET AL. v. FISHER.

The circular instructions and regulations in force, relative to the several classes of
claims under the public land laws, are intended to be in consonance with the
law. and with the rules of practice, and to operate in harmony therewith.

In case of hearing ordered under mineral circular of October 31,1881, the provisions
of the rules of practice, with respect to appeal, must be followed.

Acting Secretary Muoldow to Gommnissione- Sparks, May 26, 1887.

On the 20th of March last al application was filed in this Depart-
ment in behalf of Balsarah Stein et al., for certification, tinder rules
83, 84 and 85 of practice, of the record in the matter of cash entry, No.
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1224, made June 7, 1883, by Joseph Fisher, upon the SW.4 of SE. ,
Sec. 9, T. 8 N., R. 3 W., Helena, Montana.

It appears that your office by its decision, dated October 22, 1883,
held said cash entry for cancellation as to the west thirty acres covered
thereby, said thirty acres having by a previous decision of your office
been adjudged mineral on evidence taken at a regular hearing.

An application, accompanied by affidavits in support of the allega-
tion therein contained that the land is non-mineral in character, having
been filed for a review of the decision above mentioned, your office, on
May 8, 1884, re-opened the case, and ordered a further hearing, putting
upon Fisher the cost of notices and the burden of proof.

The parties to said hearing claiming that a portion of the land entered
by Fisher is mineral in character were Henry B. Wade et al. The reg-
ister and receiver upon the evidence taken at the hearing found the
land to be agricultural in character, which finding was in effect an
award to Fisher, so far as their judgment went.

The record having been transmitted to your office, it was there ex-
amined and by decision, dated December 22, 1886, no appeal having
been taken from the finding of the register and receiver, their action
was approved and declared final, and the case was closed.

February 24, 1887, appeal was filed by the present applicants from
your said office decision, but your office declined to recognize said ap-
peal, basing its refusal on rule 48 of practice, and holding that there-
under, no appeal having been taken from the decision of the local office,
the same became final as to the facts involved. Hence the application
for certiorari.

In said application it is claimed that the general rules of practice
have no application to this case, but that it is governed by the provi-
sions contained in the general mineral circular approved by this De-
partment October 31, 1881; that the rules denominated rules of practice
" are general rules, applying to all cases except such as may be under
other instructions specifically provided for." Applicants then proceed
to set out generally what the mining circular of October 31, 1881, pre-
scribes as the rules governing hearings to establish the character of
lands, that is, whether they are mineral or non-mineral, and say that,
although directions are given in regard to citation, publication, the
taking of testimony, etc., nothing "is said in reference to the necessity
of either party taking an appeal." This is true. They might with equal
truthfulness have stated that the mining circular makes no provision
for appeal from your office to this Department, and yet the right of ap-
peal, when properly asserted, has always been recognized in mineral
claims as well as in others, and applicants are now here asserting their
right of appeal.

The rules of practice are intended to govern proceedings " in cases
before the United States district land offices, the General Land Office,
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and the Department of the Interior." This case certainly comes within
the purview of the rules as thus defined.

The circular instructions and regulations in force relative to the sev-
eral classes of claims inder the public land laws are intended to be in
consonance with the law and with the rules of practice, and to operate
in harmony therewith.

But conceding for the moment that the mineral circular is intended
to govern independently of the rules of practice, in so far as it particu-
larizes in relation to proceedings before the local offices, such fact cer-
tainly does not prevent the application of the general rules as to matters
and steps in the proceedings in regard to which the particular rules are
silent. The very fact of silence in a particular rule remands the ques-
tion not covered by such particular rule to the general rule which does
embrace it.

Under a different view there would be no provision for appeal in cases
to which the mineral circular is applicable, either to your office or to
this Department, since said circular is silent on both these points. If
the right of appeal be recognized in one case, it must be in the other,
and in both under the rules of practice, rule 43 of which provides that
" appeals from the final action or decisions of registers and receivers lie
in every case to the Commissioner of the General Land Office," citing
sections 453 and 2478 of the Revised Statutes. If allowed, then the con-
ditions prescribed by the rules of practice, under which appeal may be
taken, must be complied with. I this case they were not complied
with, and the action of your office refusing to recognize the appeal, for
the reason that no appeal had been taken from the action of the local
office on-a question purely one of fact, was proper.

The final point made by applicants that, even if it should be held that
under the rules they are not entitled to the right of appeal, your office
had no authority to dismiss the appeal, bat should have received and
forwarded the same to this Department for its action, is not tenable,
nor is it supported by the case of John M. Walker et al., decided by
this Department on the 17th of March last (5 L. D., 501), and cited by
counsel as authority for their position. In the discussion of that case,
it was expressly stated that it did not contemplate cases in which the
Commissioner "s hall decide that a party has no right of appeal," for
they are specially provided for in rules 83, 84 and 85.

In this case, it has been decided by your office that the right of appeal
does not exist, and the rule in the Walker case, instead of being appli-
cable as sustaining the position of counsel, distinctly excepts cases like
this and remnands them to the provisions of rules 83, 84 and 85, above
mentioned.

Upon a careful consideration of the whole matter as presented, I ind
nothing which in n judgment calls for supervisory action by this De-
partment, and the petition is denied and transmitted herewith, for the
files of your office.

2278 DEC-, 43
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HOMESTEAD-RESIDEXCE-CREDIT FOR MILITARY SER VICE.

ELIZABETH C. BARTLETT.

If the soldier was discharged on account of disability existing prior to enlistment,
actual length of service, not term of enlistment, determines the amount of time to
be deducted from the required period of residence.

Acting Secretary liuldrow to Commissioner Sparks, May 26, 1887.

I have considered the appeal of Elizabeth C. Bartlett from your office
decision, dated December 16, 1885, rejecting her final proof and holding
for cancellation homestead entry, No. 24501, made March 27, 1883, by
her late husband Benjamin P. Bartlett, upon the SW. I of Sec. 14, T.
101, iR. 68, Mitchell Dakota.

Final proof was offered by appellant as the widow of the applicant..
It was taken April 16, 1885, after due notice by publication, before a
clerk of the district court, and was accepted by the register and receiver,
who issued final certificate April 20, 1885.

When the matter came before your office for action, the entry was by
the decision appealed from held for cancellation.

Said decision found the proof " not only meager and unsatisfactory
in the matter of improvements and cultivation, but it fails to show com-
pliance wi ith the law in regard to residence."

It appears that final proof was offered a little over two years after
date of entry, but in making said proof appellant claimed credit for three
years military service by her husband, and put in evidence on that point
the certificate of discharge, showing that the soldier, Benjamin C. Bart-
lett, had, after an enlistment for three years and a service of seven
months, been discharged for disability. Your office called upon the
War Department for a report of Bartlett's military service. That report
was duly received and is in the record. It appears therefrom that the
soldier was enlisted August 16, 1862, to serve three years, or during
the war; that he was mustered into the service October 1, 1862, and
that he was discharged March 16, 1863, on certificate of disability,
which shows that the disability on account of which he was discharged
"existed prior to enlistment."

Section 2305 of the Revised Statutes provides that-
The time which the homestead settler has served in the Army, Navy,

or Marine Corps shall be deducted from the time heretofore required to
perfect title, or, if discharged on account of wounds received or disa-
bility incurred in the line of duty, then the term of enlistment shall be
deducted from the time heretofore required to perfect title, without
reference to the length of time he may have served, etc.

Your office correctly held in the decision appealed from that " the
claimant is only entitled to credit for the seven months actual service,"
for, as already indicated, the War Department records show that the
soldier was discharged for a disa bility which existed prior to enlist-
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ment, and which consequently was not incurred in the service and line
of duty.

Conceding good faith in the matter of residence and improvements,
the proofs are insuficient, for the whole period between entry and final
proof added to the seven months actual military service would amount
to less than three years, whereas the law requires five years residence
in order to acquire title. For this reason the final proof must be re-
jected.

I do not, however, find any such evidence of bad faith as in my judg-
ment would justify the cancellation of the entry. It is true the proofs
are meager, but they show residence, and that the entryman died on
the land on the 14th of December, 1884, a year and nine months after
entry. The fact that appellant claimed the benefit of the full three
years term of her husband's enlistment does not impugn or reflect upon
her good faith, for she acted upon information contained in the dis-
charge certificate, which stated that the soldier had been discharged
for disability, but omitted to state that said disability existed prior to
enlistment.

Your office decision is modified. You will suspend the final certifi-
cate, and give appellant an opportunity to in due time make new proof,
showing full compliance with the law.

PRACTICE-CASE MADE SPECIAL; COMMUTATION.

LAMB1ELT . FAIRCHILD.

When a case is ready for consideration under the rules of practice it may be advanced
on the docket without notice to either party.

Failure to establish residence within the required period under the homestead law
Will not, in the absence of any intervening adverse right, defeat the right of
commutation.

Acting Secretary Muldrow to Commissioner Spar7cs, Marcht 17, 1887.

Marshall E. Lambert has filed a motion for review of my decision of
December 17, 1886, upon the following grounds:

1st, Because said decision is contrary to the facts in the case and the
law;

2d, Because it was rendered in violation of the rules of the Depart-
ment and of the rights of Lambert under said rules.

The second ground of error is predicated upon the fact that this case
was made special upon the application of counsel for Fairchilds, and
decided in advance of its regular order.

The rules of practice provide that the appellee shall be allowed thirty
days from the expiration of the time allowed for appeal in which to file
his argument, and that appellant shall be allowed thirty days from
service of argument of appellee to file argument strictly in reply. After
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the hIling of the latter argument, the case is always in order and may
be disposed of by the Department at any time without further notice to
either party. An application or motion to have a case made special
need not be served on the opposite party, and is not of the character of
motions referred to in rule 92.

Counsel for Lambert Complain that the motion to advance the case
was an additional argument on the merits of the case which was not
served on them. The paper was considered only so far as to deter-
mine whether it presented sufficient reasons for advancing the case.

As counsel have failed to show that they were in any manner preju-
diced by the advancement of the case, the decision should not upon this
ground be reconsidered.

As to the ground that the decision is contrary to law and the evidence,
the case is briefly this: Fairchild made homestead entry December 4,
1882, and improved the tract, the improvements consisting of a house,
barn and chicken house and some clearing, valued at from $1000 to $2000.
Prior to Marc 15, 1884, be lived in the town of Pomona, going on the
tract occasionally. Since which time, le has resided thereon continu-
ously, with his family, except for a period of six weeks in July and
August, when he was taken seriously ill in Pomona, and his wife came
from the homestead to take care of him. September 22, 1884, 1he offered
commutation proof, when Lambert filed a contest and applied to make
timber culture entry. Your office directed a hearing thereon, which was
had before the register and receiver January 29, 1885, and on March 26,
thereafter, they rendered their joint opinion that Fairchild's residence
had been continuous from March 15, 1884, to date of hearing, except for
the period of six weeks above mentioned. Your office affirmed this
decision, holding that from the testimony Fairchild is entitled to pur-
chase under section 2301 of the Revised Statutes. Counsel for Lam-
bert insist that the finding of fact is, that Fairchild made his homestead
entry December 4, 1882, and did not establish residence upon the land
until March 15, 1884. From this fact it is argued that if there was a
failure to comply with the homestead law, a commutation of that entry
could not be allowed.

It may be admitted that, although Fairchild made his homestead
entry December 4, 1882, and improved the land, he did not establish
residence upon the land until March 15,188-4. But there was sufficient
proof to'show that Fairchild maintained a continuous residence on the
tract from March 15, 1884, for more than six months prior to offering to
purchase under section 2301 of the Revised Statutes, and that section
provides that he shall make proof of settlement and cultivation as pro-
vided by law granting pre-emption rights.

There being no contest filed against Fairchild's entry until after he
had offered commutation proof, it was held by the Commissioner that
he was not required to show compliance as to residence beyond the
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time required by the pre-emltion law, and this has been the uniform
ruling of the Department.

Although there may have beenr no proof of cultivation at the time of
offering final proof, except as to clearing, there was proof of cultivation
submitted at the hearing, and as this fact was proper to be considered
by the local officers and the Commissioner to determine the good faith
of the entryman, and they being satisfied upon the proof submitted, I
see no reason for disturbing their decision.

The motion is denied.

PRIVAT E CLI [if-C -9FIR 111 T.OV- PA TENVT.

Lucy B. ABBOTT.

By the act of May 23, 130, were confirie I all claims and titles to lands i Florida
nder the quantity of one square leage, recommelided for confirmation and con-

tailled in the reports referred to Cougress Jannary 14, 1830, except such claims as
were confirmed by the Spanish governmnent after January ,4, 181-S.

The specific exception of certain claihs embraced in said reports, from the operation
of said act, is conclusive that all other claims so reported and recommended for
confirmation, were confirmed thereby.

Under the act of 1832, patents to land claims in Florida, confirmed by Congress, issue
to the assignee of the confirmnee on protiiction of regular chain of title.

Acting Secretary Jiuldrou7 to Commissioner Sparks, ]Hay 27, 1887.

By letter of March 28, 1887, you rejected the application of Lucy B.
Abbott for United States patent to lauds in the city of St. Augustine,
Florida, known as the Noda Concession. From this action she appealed.

The tracts involved are claims numbered 9 and 13,k-nown as the
Noda Concession, embraced in report No. 11 of the register and receiver
at St. Augustine, Florida, acting as commissioners under the act of
May 23, 1828, entitled "An act supplementary to the several acts pro-
viding for the settlement and confirmation of private laud claims in
Florida." (4 Stat. 284).

The fourth section of the act of May 8, 1822 (3 Stat., 707), for ascer-
taining claims and titles to land in Florida, provides-

That every person or the heirs or representatives of such persons,
claiming titles to land under any patent, grant, concession, or order of
survey, dated previous to the 24thl day of January, 1818, which were
valid under the Spanish government, or by the law of nations, and
which were not rejected by the treaty ceding the territory of East and
West Florida to the United States, shall file before the commissioners
his, her, or their claim, set-ing forth particularly its situation and
boundaries, if to be ascertained, with the deraignment of title where
they are not grantees or original claimants .but any claim
not filed previous to the thirty-first day of May, 1823, shall be deemed
and held to be void and of none effect.

Section five of said act then provides that the commissioners shall
have power to inquire into the justice and validity of the claims filed
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with them, and " They shall examine into claims arising under patents,
grants, concessions and orders of survey, where the survey has been actu-
ally been made previous to the 24th of January, 1818, whether they are
founded upon conditions, and how far those conditions have been com.-
plied with; and if derived from the British government, how far they
have been considered valid under the Spanish government; and if sat-
isfied that said claims be correct and valid, shall give confirmation to
them. . . . . . And provided, That they shall not have power to
con firm any claim or part thereof when the amount claimed is undefined
in quantity or shall exceed 1000 acres, but in all such cases shall report
the testimony with their opinions to the Secretary of the Treasury to
be laid before Congress for their determination."

The act of May 23, 1828, supplementary to the several acts providing
for the settlement and confirmation of private land claims in Florida,
provided " That the said register and receiver shall continue to examine
and decide the remaining claims in East Florida, subject to the same
limitations, and in conformity with the provisions of the several acts of
Congress for the adjustment of private land claims in Florida, until the
first Monday in December next, when they shall make a final report of
all claims aforesaid in said district to the Secretary of the Treasury."

Acting under authority conferred upon them by this act, the register
and receiver on January 29, 1829, addressed a letter to the Commis-
sioner of the General Land Office, transmitting their final reports on
land claims in East Florida. These reports were numbered from 1 to 16,
inclusive, and embraced all claims decided by them, whether rejected
or recommended for confirmation.

In their letter of transmittal they say: No. 11 contains a list of
twenty claims situated within fifteen hundred yards of the fortifications
of this city, between the North and St. Sebastian's Rivers, and held by
the same tenure, viz: "That the party should settle on and possess the
land until it should be reclaimed by the government for military pur-
poses." These claims we have no power to confirm, but for the reasons
attached to the abstract we have recommended tbem for confirmation."
Report No. 11 embraced in this general final report contains a list of
twenty claims, among which are the claims involved in this application,
known in said report as claims numbers 9 and 13, an'd described as
follows:

Name of present Name oforig. Date ofcon- Quantity of By whom con- Remaik.
claimant. ina claimant. cession, land. ceded.

* I * I - * I * .

9 JoseNo ........ Jose Noda ... Feb. j,1808. 85 yardi ...... White.n--------Right band
I ~~side of the

road.

13 Jose Nda ........ JoseGarcia . July20,1807. 4acres ... lo . ........ .... do . do.
i ' .' 
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To this report is appended the following recommendation:
The above lands were all granted in the same manner and under the

same conditions, to wit: That they should revert to the government
whenever required for the military defence of the place. As we pre-
sume that the present government will never need them for the pur-
poses specified, we recommend that the title of the United States be re-
linquished in each case to the several claimants.

C. Downing, Register,
W. H. Allen, Receiver.

These several reports of said commissioners, including Report No. 11,
were transmitted to Congress for its action January 14, 1830, by the
Secretary of the Treasury.

Congress by an act approved May 26, 1830 (4 Stat., 405), entitled "An
act to provide for the settlement of land claims in Florida," by the first
section of said act provides:

That all claims and titles to land filed before the register and receiver
of the land office, acting as commissioners, in the district of East Flor-
ida, under the quantity contained in one league square, which have been
decided and recomm ended for confirmation, contained in the reports, ab-
stracts and opinions of said register and receiver transmitted to the
Secretary of the Treasury according to law and referred by him to Con-
gress on the 14thl day of January, 1830, be and the same are hereby con-
firmed, with the exception of such claims as were confirmed by the
Spanish government subsequent to the 24th day of January, 1818, which
shall be examined, and reported with the evidence by the register and
receiver before the next session of Congress to the Secretary of 'the
Treasury to be laid before Congress.

You declined to issue the patent applied for by Miss Abbntt, for the
reason that claims are not confirmed. You frther held that, " Miss
Abbott, and those from whom this color of title descends from Noda, un-
donbtedly have had equitable and prescriptive rights in the tracts in
question, but the tee is in the United States, and further legislation by
Congress is necessary to divest the title of the government."

Your decision was presumably based upon the decision of Commis-
sioner Williamson, in his letter of March 25, 1879, rejecting the appli-
cation for patent to claims numbered 8 and 11 of Mary Ann Davis, em-
braced in said report No. 11.

In that case the Commissioner held that, " In order to substantiate a
confirmation under this act " (referring to the confirmatory act of May
26, 1830,) i" of the claims embraced in report No. 11, it is necessary to
show that they are claims and titles to land," and that they " have been
decided and recommended forconfirmation by said registerand receiver."

Again he says: " This report No. 11 shows that the claims embraced
in it are not for land, but for its use, and are not claims which have
been decided and recommended for confirmation by the register and re-
ceiver, hut that they are claims that these (commissioners recommended
that the United States relinqnish their title thereto to the several claim-
ants."
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A reference to the act of May 26, 1830, shows, "That all confirmations
of land titles under this act shall operate only as a relinquishment of
the right of the United States to said lands respectively."

These claims were reported to Congress, with other claims by letter
of January 14, 1830. Special attention was called to the character of
these claims by the commissioners; they were under the quantity of
one square league, and were recommended for confirmation.

The act of Congress of May 26, 1830, confirmed all claims and titles to
land under the quantity contained in one square league, recommiended
for confirmation and contained in the reports, abstracts and opinions of
the commissioners referred to Congress January 14, 1830, except such
claims as were confirmed by the Spanish government subsequent to
January 24, 1818. Claims coming within this exception were embraced
in report No. 1, and were confirmed by the decision of the commission-
ers. The fact that Congress specifically excepted certain claims em-
braced in said reports from the operation of the act, is conclusive that
all other claims embraced in said reports under the quantity of one
square league and recommended for confirmation were confirmed.

As confirmatory of this, these lands were in 1863 sold for taxes under
theact for the collection of direct taxes ininsurrectionarydistricts within
the United States and purchased by the government. In 1872 the gov-
ernment for and in consideration of $216.97, the amount of penalty and
cost, executed to Miss Abbott a certificate of release, satisfactory evi-
dence having been produced that she was legally entitled to said prop-
erty.

It appears from the records that in 1835 deputy surveyors Ben. and J.
B. Clements made a survey of claims numbered 9 and 13 as the lands
confirmed to Joseph Noda by said act of May 26, 1830. A plat of this
survey, with a certified copy of the description of said survey from the
files of the United States surveyor general's office at Tallahassee, Flor-
ida, has been filed with the papers in the case. This survey seems to
conform to the description of the concession to Noda in report No. 11,
but the original on file in your office does not appear upon its face to
have been approved, although filed with other plats containing the ap-
proval of the commissioners.

If there is no objection to this survey, and if you are satisfied that it
correctly describes the land confirmed, you will cause it to be approved;
otherwise you will direct a survey to mark the boundaries of said claim
as shown by the report of the commissioners, and other evidence of file
in your office.

The act of January 23, 1832 (4 Stat., 496), directs that patents to land
claims in Florida confirmed by Congress shall, upon production of a
regular chain of title from the confirmee, issue to the assignee of the
confirmee. You will therefore upon the approval of a survey of said
claims cause patent to issue to Miss Abbott, if satisfied that she holds
under regular chain of title from the confirmee Joseph Noda.
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SWAM4XP LANDS-BOIS BLANC ISLAND.

STATE OF MICHIGAN v. ERICKSON.

The field notes of surv ey are ,iot conclusive except wheti showing the character of
each smallest legal sub-division. A

Acting Secretary lfldrow to Commissioner Sparks, May 2S, 1887.

On February 25, 1886 (4 L. D., 415), 1 rendered a decision in the case

of WV. H. Cushing and thirty-seven other homestead claimants against
the State of Alichigan, directing a hearing M determine the character
of the and embraced in said entries, situated on Bois Blanc Island,

Reed City Land District, Michigan, claimed by the State as swamp

lands. In this case the State claimed that its right to these lands is
established by a survey of said lands made in 1827, showing that said
lands are swamp lands within the meaning of the swamp land grant.
The l)epartment in the decision referred to held that the survey of
1827, relied upon by the State, did not furnish satisfactory evidence of
the character of the land in each smallest legal sub-division, and hence
a hearing was ordered to determine this question.

Under said ruling the case of Charles Erickson, one of the appellants
in the case above referred to, and who had made application to enter

Lot No. 1, Sec. 4, and Lot No. 8, Sec. 3, Bois Blanc Island, under

the homestead law, came on to be heard before the register and re-

ceiver, who after hearing evidence touching the character of said land,
decided, "That the witnesses for the State made but a partial examin-
ation of said lots, and stated that the greater part of each of said lots
was swamp land, basing their judgment from the timber thereon, and
at the same time were unable to find any great amount of water on said
lots." "2 2. That the witnesses for the claimants stated positively that
said lots-the greater part of each legal subdivision of the same-was
dry land, fit for cultivation and not swamp or overflowed land." " That
we are of the opinion that the State of Michigan has not by the proof
established its claim to said lots, and that the State is not entitled to
the same under the act of Congress."7

Your office affirmed this decision, anl from your decision the State
appealed.

It is claimed by the State that the survey of 1827 does show the
greater part of this land to be swamp and overflowed in each smallest
legal subdivision, that the decision of the Department of February 25,
1886, does not amount to a denial of their right to have said survey
considered as evidence, and that if said survey shows the greater part
of each smallest legal subdivision to be swamp and overflowed, it should
be accepted as conclusive evidence of the fact, unless overcomeby con
vincing and uncontradicted proof to the contrary.
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The survey of 1827, not being male with reference to the act of 1850,
granting to the several States lands swamp and overflowed, and unfit
for cultivation without artificial drainage, did not pretend to show the
character of each smallest legal subdivision. It is true, as claimed by
the State, that the field notes show to what extent the lines of survey
passed over dry land, and to what extent they passed through what the
surveyor denominated swamp, but they do not show the character of the
greater part of each smallest legal subdivision within said lines of sur-
vey.

It was chiefly for this reason that the Department held that the sur-
vey did not furnish satisftctory evidence of the character of said land.

Considering, however, the survey of 1827 in evidence, and admitting
for the sake of argument that it shows the greater part of each small-
est legal subdivision to be swamp and overflowed, the testimony ad-
duced on the hearing impeache(l the survey by the most satisfactory
and convincing proof.

The substance of the testimony of Michael Marley, the first witness
introduced by the State, is contained in his answers to the following
questions, propounded to him:

Q.-What kind of lands were they there ? (Referring to these lots
forty or fifty years ago.)

A.-There was a little ridge close to the beach nd from there to the
lake it was low.

Q.-Did water stand there in the spring of the year 
A.-I don't know.
Then having answered that he recently examined part of the lots

south of Lake No. 1 with Mr. Patrick, another witness for the State, he
was asked the question-

Did you find ay swamp land south of Lake No. 1 ?
A.-I found low land.
Q.-Wlhat is called swampy land? A.-Well, it is cedar land , low

land and all kinds of soft wood.
Q.-Could it be cultivated without drainage in the spring when you

put in crops ? A.-I don't know.
Q.-How much water did you find on the land ? A.-I did not find

any.
In his cross-examination he answered that he had never seen any

water on those lots at any time.
This is substantially the testimony of all the witnesses for the State

in this case, as well as in the other case heard at the same time.
On the contrary, the witnesses for the claimant testify that with the

exception of " five acres of low, wettish land on lot 8, and about ten
acres on lot , section 4," it is dry land and not too wet for cultivation.

The testimony, therefore, fully sustains the finding of the register
and receiver that the claini of the State that these lands are swamp and
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overflowed is based upon the character of the timber growing thereon,
and not from the actual swampy character of the land, while the testi-
mony of the claimants show that the greater part of each legal subdi-
vision is dry land, fit for cultivation, and not swamp or overflowed.

Your decision is affirmed.

HOMESTEAD ENTRY-CONTIGUITY.

HUGH MILLER.

A tract of land which merely corners upon another is not "contiguous" thereto
within the intent and meaning of section 2289 R. S.

Acting Secretary 3uldrow to Commissioner Sparks, June 2, 1887.

I have considered the case arising upon the appeal of Hugh Miller
from your office decision of November 6, 1885, rejecting his application

to make adjoining homestead entry of the SE. I of the SE. I of Sec. 1,
T. 23 N., R. 8 W., Nachitoches district, Louisiana.

The only question involved i this case is, whether a tract of land
which merely corners upon another tract is "contiguous" therewith,
within the meaning and intent of the last clause of Section 2289 of the
Revised Statutes.

The word "contiguous 7', as used in the administration of the land
department, means something more than merely touching at the cor-
ners. I the case of C. 21. Coventry, who applied to transmute a pre-
emption filing to a homestead entry, but who had tiled for tracts cor-
nering upon each other, your predecessor, Commissioner Williamson,
said (November 30, 1878):

It is a regulation of this Department, co-existent with the pre-emp-
tion law itself, and one that as never been departed from in the adjudi-
catioli of pre-emption cases,-
that tracts entered thereunder should be " contiguous," and that tracts
cornering upon each other were not contiguous. Said case being ap-
1ealed to the Department, ir. Secretary Scburz, on December iS, 1.880,
affirmed the decision of your office, saying (2 C. L. L., 570):

These tracts, though cornering upon each other, are not contiguous-
The latter word, as used in the administration of the land laws, means
that different subdivisions of land shall be in contact with each other,
side by side.

I see no reason for disturbing this settled construction and uniform
practice of your office and the Department, and therefore affirm your
decision in the case at bar.
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PLA C TICE-TIMBER CULTURE CONTEST-JURISDIJCTrO

HENYAN V. GREEN ET AL.

There is o tatutory provision requiring a contestant to make a tender of m nt:y fees
and commissions when filing application to enter with his affidavit of contest.

The law does not sanction such a requirement, and a failure to comply therewith
would not affect the rights of the contestant.

Lawfulh acquired jurisdiction is not divested by the act of the contestant whereby,
prior to hearing, lie becomes disqualified to make entry under the application
filed with his contest.

Acting Secretary ilfuldro' to Commissioner Sparks, M1ay 28, 1S87.

I have considered the appeal of John I. Henyan from your decision
of June 26, 1885, refusing to allow him to contest the timber culture
entry of one Frederick J. Salzreid, on the NE. of Sec. 3, T. 111 N., R.
68 W., Mitchell, Dakota Territory, and holding that said quarter-sec-
tion was subject to entry by the first legal applicant.

Alexander Green, who contested aid entry and who as, it appears,
since your decision made a homestead entry, on said quarter-section, is
the party adversely interested, and appears by his attorneys on appeal.

The material facts to be considered in the case, and about which there
is no dispute, are as follows:

On January 18, 1882, one Frederick J. Smalzried made a timber cul-
ture entry on said land. On October iS, 1883, Green initiated a con-
test against said entry, and made application to enter the land under
the timber culture act of June 14, 1878, and also made affidavit of his
qualification to make such timber culture entry, but did not claim, or
show, that he was qualified to enter the same under the homestead law.

On January 20, 1885, Green nade timber culture entry on another
quarter section.

On January 27, 1885, he submitted proof i the contest case against
Smalzreid, a( the local land officers subsequently recommended that
said entry be canncled.

On the 0th day of February following the appellant Henyan pre-
sented to the local land officers his corroborated affidavit, in which he
swore that Green was not a qualified entryman under the timber cul-
ture laws; also his application to make a timber culture entry ou said
laud, acconl)auied with a tender of entry fees and commissions, an
affidavit of qualification, and an affidavit of contest against the Smalz-
ried entry. He then moved to have Green's contest dismissed, and
asked to be allowed to contest the Smalzriedl entry. This motion was
overruled, the request denied, and an appeal taken to your office by
Henyan, wherein various errors are assigned.

On appeal from your decision of Jne 26, 1885, the errors assigned
are substantially

1st. That you erred in holding that a tender of the entry fees and
commissions was not essential in order to give Green a rigbt to contest
said entry.
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2d. That you erred in sustaining the register's action in overruling
appellant's motion to dismiss the Green contest and to permit appel-
lant to contest the Smalzried entry.

3d. That you erred in dismissing Henyan's appeal, in canceling the
Smalzried entry, and in holding said quarter-section subject to entry
by the first legal applicant. And-

4th. That you erred " in not awarding the tract to John M. Henyan
as the first legal applicant."

Alexander Green, by his attorneys, submits the case without argu-
ment, and insists that he was qualified to initiate and prosecute to a
final determination said contest, and had the option, after he had pro-
cured the cancellation of said entry, to enter said laud under the home-
stead laws.

There is no provision of the statute which requires that a contestant
of a timber culture or any other entry should make a tender of the
entry fees and commissions at the time of initiating contest and making
application to enter the land involved in the contest. If the practice
once prevailed in the land office of requiring such tender, it was With-
out the sanction of law and a failure to make it can not in any manner
affect the rights of the contestant.

Green's contest havin.- been properly instituted and the local land
officers having lawfully acquired jurisdiction of the case, they were
not divested of such jurisdiction by Green having subsequently, and
before the hearing of the case, made a timber culture entry on other
lands and thus divested himself of the right to enter the lands in.
vowed in the contest under the specific act mentioned in his applica-
tion.

There has been, in the opinion of the Department, no error com-
mitted by your office the correction of which could in any manner
benefit the appellant. Had Green been disqualified to make home-
stead entry, and had some outside party been permitted to enter the
land without notice to the appellant, quite a different question would
be presented by the record. The appeal is dismissed.

MIIVhYG CLAIM-NOTICE OF APPLICATION.

EMPEROR WILHELM LODE.

Notice of application for patent should give the course and length of a line connecting
the claim with a corner of the'public surveys, or with a mineral monument.

Acting Secretary Muldrow to Commissioner Sparks, June 3, lSS7.

Pursuant to departmental letter of the 4th instant, you on the 21st
instant transmitted the papers in the case of J. W. Mills et al., claim-
ants for the " Emperor Wilhelm " Lode, Lake City, Colorado.
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Your office, by decision dated August 31, 1886, required the claimants
to publish a supplemental notice of their application for patent, for the
statutory period, etc., because from the description in the first nrotice
the locus of the "1 Emperor Wilhelm " lode could not have been ascer-
tained by parties who might have had adverse claims.

The notice was given December 26, 1882, and the material part of it
is as follows:

Beginning at a corner number 1, a post of regulation size marked
1 X 1309, and witnessed by a rock in place marked 1 X-bearing S.
680 W. 4 feet. From this corner number 3 of survey 1087, the George
M. Tibbets Lode, E. W. Olney et al. claimants, bears S. 870 40' W.
647.4 feet, etc.

The claim is bounded by Wyoming Lode, which is a south-westerly
extension of this claim. None others known.

It does not appear that the Wyoming Lode ever went to entry, and.
the George M. Tibbets Lode was not patented until March 6, 1884. It
thus appears that, in the language of your office decision, " the notice
of application for patent omits to give the course and length of a line
connecting said claim with a corner of the public surveys or with a min-
eral monument " and that therefore it was insufficient in law. It did
not describe the claim so that it could have been ascertained by any
one who might have had an adverse claim against it.

The decision of August 31, 1886, is affirmed, and claimants will be
required to publish a supplemental notice of their application as therein
directed.

RILROAD GRANT-FORFEITURE AND CONFIRMATION-ACT OFFEBRU-
ARY 8, 1887.

INSTRUCTIONS.

Commissioner Sparks to register and receiver, New Orleans, La. June
6, 1887.

I have to call your attention to the act of Congress approved February
8, 1887, (copy attached), entitled "An act to declare a forfeiture of lands
granted to the New Orleans, Baton Rouge & Vicksburg Railroad Com-
pany, to confirm title to certain lands, and for other purposes."

The first section of the act declared a forfeiture of, and restored to the
public domain, all lands lying east of the Mississippi River which were
granted to the New Orleans, Baton Rouge & Vicksbnrg Railroad Com-
pany by act of March 3, 1871, and alsd of all those on the west side of
the river lying opposite to and coterminons with that part of the road
which was completed on the 5th (lay of January, 1881, or that portion
between New Orleans and White Castle.
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The second section confirms to the New Orleans Pacific Railroad Com-
pany the title to the lands granted by said act of March 3, 1871, and not
declared forfeited by the 1st section, but provides that all of the lands
that were occupied by actual settlers at the date of the definite location
of the road and were still in their possession or in the possession of their
heirs or assigns,,should be held and deemed excepted from the grant
and subject to entry under the laws of the United States. This pro-
vision applies to the patented as well as to the unpatented lands.

The Department has decided that the dates of the definite location
are specifically determined by the act of February 8, 1887, to-wit: Octo-
ber 17, 1881, for the portions of the road from a point in Township 2 N.,
Range 1 E., to a point in Township 4 N., Range 2 W., and from Shreve-
port to a point in Township 10 N., R. 12 W., and November 17, 1882,
for the balance of the road. The twenty-mile lateral limits of the grant
and the terminal limits of each of the sections as definitely located and
constructed are shown by yellow shading upon the diagram furnished
you with office letter of October 15, 1883. When claimants under this.
section present proper applications to enter, you will notify the company
thereof, and allow thirty days within which to file objections. If no ob-.
jection is made within the time allowed, you will allow the entry, and
in making your returns thereof you will transmit, with theentry papers,
the documents showing the previous action taken.

If the company should object, you will order a hearing in the usual
manner, and, upon the conclusion of the trial, transmit the testimony
to this office accompanied by your joint opinion thereon.

The third section provided that the confirmation of the grant made.
by the second section should take effect when the company should ac-
cept the provisions of this act in the manner prescribed, and agree to
discharge all the duties and obligations imposed by the act of March 3,
1871.

The acceptance and agreement on the part of the company were filed
with the Secretary of the Interior, April 20, 1887, and the relinquish-
ment and confirmation of the grant provided for in the second section
of the act went into effect on that day.

The fourth section directs the Secretary of the Interior to establish
such rules and regulations, in issuing patents for the lands confirmed to
the company by this act, as will enable persons who were in actual oc-
cupancy of any portion thereof on December 1, 1884, and who are qual-
ified preemption or homestead claimants, to secure title to the land held
by them not to exceed one quarter-section in quantityand not less than
one sixteenth of a section, on payment to the company at the rate of
two dollars per acre for the land occupied; one-third to be paid in cash
and the balance in such equal annual installments as the Secretary of
the Interior shall prescribe.

The fifth section directs the Secretary of the Interior to make all
needful rles and regulations for carrying this act into effect, and author-
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izes him to direct that payments for lands purchased under the fourth
section may be made in any number of annual installments, not exceed-
ing four, from the date of the sale, with interest thereon, not to exceed
six per centum per annum.

Upon the receipt of any proper application to purchase under the
fourth section of the act, you will notify the company thereof and allow
thirty days within which to file objections.

If no objection is made the applicant will be held and deemed to have
a valid claim and right of purchase in the land applied for, and you will
so notify the company. Should the company object, you will order a
hearing and proceed as directed under section 2.

The sixth section of the act authorizes and instructs the Secretary of
the Interior to apply the provisions of the second, third, fourth, and
fifth sections to any lands that have been patented under the railroad
grant of March 3, 1871, and to protect any and all settlers on said lands
in all their rights under said sections.

In all cases under section 2 where the rights of entry under the laws
of the United States shall have been fully established to lands which
have been patented to the company, the latter will be required to re-
convey such lands to the United States, to the end that no cloud may
rest upon the title of the entryman.

In cases where the right of purchase under the fourth section of the
act shall be established, the railroad company will be required, either to
convey the land to the applicants upon receipt of the first payment and

.secure itself for the deferred payments by liens upon the lands sold, or
to enter into such contracts to convey the lands upon receipt of the final
installment paid in the manner below prescribed, as shall be satisfactory
to this office.

The fourth section prescribes that purchasers thereunder shall pay
one-third of the purchase money in cash. Under the authority given
the Secretary of the Interior, the balance of the purchase money shall
be paid in four equal annual installments from the date of the sale, and
interest on the deferred payments shall be at the rate of six per centum
per annum.

Purchasers coming within the provisions of this section may at any
time make payment of the w hole, or any equal annual installment of the
purchase money.

Application to enter under the second section, and to purchase under
the fourth section, should be accompanied by the corroborated affidavit
of the claimant setting forth the facts respecting his settlement and
residence upon, and cultivation of the land claimed.

Approved June 8, 187:
H. L. MIULDrO-%v,

Acting Secretary.
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TIMBER CULTURE ENVTRY-NATURAL GR0WTg.

KELLY V. THORPE.

That the natural growth of timber is restricted by annual fires does not render the
land containing such growth subject to timber culture entry.

Acting Secretary 1l1uldrow to Commissioner Sparks, June 7, 1887.

I have considered the case of James W. Kelly v. Garrett L. Thorpe,
on appeal by Thorpe from your office decision, dated October 31, 1885,
holding for cancellation his timber culture entry, No. 2967, made August
6, 1883, upon the SE. J; of Sec. 20, T. 149 N., R. 42 W., 5th P. M., Crook-
ston, Minnesota.

Kelly filed his affidavit of contest December 27, 1884, charging that
the section in which the tract covered by said entry is situated had on
it at the date of entry large quantities of forest trees of natural growth,
to wit, about ten acres of poplar and balm of gilead trees, ranging in
height from ten to thirty feet and in diameter from two to eight inches.
If this charge be true, or approximately true, the entry made by Thorpe
is illegal, because made upon land not subject to entry under the timber
culture law.

A hearing was ordered and had March 2, 1885, at which both parties
were present in person and by counsel.

A considerable amount of testimony was taken, upon a review of
which the register and receiver recommended that the contest be dis-
missed for the reason that in their opinion " nature has not provided
what in time will become an adequate supply of timber for the wants of
the people likely to reside on that section."

Your office decision appealed from found the testimony very conflict-
ing, but found for contestant and held the entry for cancellation, for
the reason that it is established that the section is not devoid of timber.

From that decision claimant appeals, assigning four specifications of
error, which in substance amount to an averment that the evidence
failed to sustain the allegations in affidavit of contest, and that the en-
try was valid and legal under the rulings of the Department in force
when it was made, and should be allowed to stand even though nder
present rulings a like entry would not be permitted. As to the char-
acter of land subject to entry under the timber culture law, the statute
is very explicit. It requires the applicant in every case to swear that
"the section of land specified in my (his) said application is composed
exclusively of prairie lands, or other lands devoid of timber."

It is admitted that there are trees in considerable number on the sec-
tion, and therefore that it is not exclusively prairie," or " devoid of
-timber," but it is averred that they are small and scattered, and that
they do not rnder the section of such a character as to make the entry
in question illegal under the rulings in force at the date it was allowed
by the local office.

2278 DEC--44
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As the Department is slow to forfeit or infringe any rights acquired
in good faith under former rulings and under an interpretation of the
law different from that now in force, it becomes necessary to scrutinize
very closely the evidence in the case in the light of the practice and the
interpretation given the law at and about the time of the entry. The
testimony on both sides shows that there are trees on the section. No
witness estimates the number. The evidence as to the size of the trees
and the area of ground covered by them is conflicting. Testimony for
contestant is to the effect that they range from one to thirty feet high;
that they stand in groves in different parts of the section, and that
altogether there are on said section ten acres and more of timber-pop-
lar, balm of gilead and willow-some of which is on the quarter covered
by the timber culture entry. Thorpe and his witnesses, however, tes-
tify that the groves referred to are not timber, but mere brush, the
stems of the largest of which do not exceed four inches in diameter,
covering altogether not to exceed an acre or two.

The claimant has never seen the land but once. His knowledge can
not therefore be very exact.

The adjoining and surrounding sections of land have on them more or
less timber. Within two or two and a half miles east, according to
claimant himself, is heavy timber. Cord-wood in the vicinity of the
land in question is worth from one to three dollars a cord, according to
different witnesses. This would indicate that there is no scarcity of
timber in the locality. The most of the timber in section 20 is on the
NW. 1 thereof, and that is plowed around by the occupant of that
quarter to protect it from fires. It is evident that occupants regard the
timber as worth saving.

Claimant testifies that the groves present the appearance of having
been periodically damaged by fire, and says that if protected from fire
the trees would develop into trees of ordinary size. While most of the
timber is small, it seems quite evident that if protected from fire it will
grow and increase rapidly.

The very testimony offered by contestee to show that much of the so-
called timber is really brush and sprouts of one or two years' growth is
in view of all the facts and circumstances evidence against him, and
goes to confirm the view that if protected from fire the land would in a
few years have on it a strong growth of valuable timber, for in spite of
fires, which have heretofore swept the section, the young timber pushes
itself up and continues to grow. Poplar and balm of gilead, which
compose most of the timber on the section in question, are naturally of
rapid and strong growth.

This case is in many respects like that of Box v. Mlstein (3 L. D.,
114), decided by this Department in October, 1884, and on the theory
advocated for this claimant, viz: that of the probability of the natural
growth proving adequate for the supply of the wants of the people
likely to reside on the section.
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In that case, as in this, the timber was mostly poplar and balm of
gilead, which stood in groves or thickets, and was styled by the claim-
ant "brush."

It was there urged that most of the trees were small and young, and
that some of them had been injured and destroyed by fire. But to this
the Department said it "does not change the fact that nature has al-
ready done all that the timber culture act was designed to accomplish."
That decision ended by directing the cancellation of Ulstein's timber
culture entry. The reasoning of that case is quite appropriate to this.

A careful examination and consideration of the whole record discloses
no reason for disturbing the conclusion arrived at by your office. - On
the other hand, my judgment is that even applying the very liberal
rulings which prevailed in the land department about the time this en.
try was made, it is because of the character of the land, not such as
could properly be allowed to stand.

Your office decision is therefore affirmed.

RAILROAD GRANATS IN CONFLICT; PRIVATE CLAI.

GORDON V. SOUTHERN PAC. R. R. Co.

The claim to the Azusa Rancho was s8ubjndice until patent issued thereon, and land
within the claimed limits thereof was in reservation until that date.

Under section 23 of the grant of March 3, 1871, lands ebraced within the indemnity
withdrawal for the Atlantic and Pacific Railroad were excepted from the grant
to the Southern Pacific.

Acting Secretary Muldrow to Commissioner Sparks, JTune 7, 1887.

I have considered the case of John T. Gordon v. the Southern Pa-
cific Railroad Company on appeal by the latter from your decision, dated
January 5, 1885, rejecting its claim to certain lands hereinafter de-
scribed.

It appears from the record that Gordon, in September, 1884, applied
to enter under the homestead laws lot 2 of Sec. 27, lot 6 of Sec. 22, the
NW. j- of SW. , and the S. of SW. i of Sec. 23, T. 1 N., R. 10 W.,
S. B. M., Los Angeles, California. The local office rejected his appli-
cation, because " a portion of the tract applied for is within the limits
of the withdrawal for the Southern Pacific Railroad Company."

Your decision states that the tracts in the odd numbered sections are
within the limits of the grant of March 3, 1871, to the Southern Pacific
Railroad Company, branch line, as shown by the map designating the
route of said company's road, filed in your office April 3, 1871, in ac-
cordance with which lands were ordered withdrawn by letter of April
21, 1871, received at the local office May 10, 1871.

You found that said tracts were also within the thirty mile indemnity
limits of the grant by the act of July 27, 1866, to the Atlantic and Pa-
cific Railroad Company (14 Stat., 292), as shown by said company's map
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of designated route filed in your office March 12, 1872, the withdrawal
on which was ordered by your office letter of April 22, 1872, received
at the local office May 7, 187 2.

Gordon claims that the land covered by his homestead application
was formerly within the exterior boundaries of the Azusa rancho and
was thereby excepted from the operation of the railroad grant.

Of course, the railroad company makes no claim to that portion of
the land covered by Gordon's homestead application, which falls in the
even numbered section.

Lot 6 of Sec. 22 is therefore not in controversy in this case.
As to the residue of the land applied for by Gordon, it appears that

the Southern Pacific Company, on the 25th of February, 1883, selected
lot 2 of Sec. 27 and the S. W of SW. of Sec. 23, and it claims the right
under its grant to all the land described in said Sec. 23.

Your decision finds from an examination of the maps and diagrams
on file in your office that lot 2 of Sec. 27 and the greater portion of the W.
W of SW. 1 of Sec. 23 fell within the claimed limits of the Azusa rancho,
as surveyed by George H. Thompson in 1868, but were excluded there-
from by the Hancock survey, which was approved and patented May
29, 1876. You therefore hold that said tracts were sub judice at the
date when the grant to the Southern Pacific Railroad Company became
effective by the filing of its map of designated route in April, 1871, and
also at the date of the indemnity withdrawal for the benefit of the At-
lantic and Pacific Railroad Company, the order for which reached the
local office May 7, 1872. So holding, your conclusion is that said lot 2
in Sec. 27, and the W. of SW. of See. 23 were excepted from the
grant to the Southern Paeific Company, and from the withdrawal for
the Atlantic and Pacific Company, and were subject to disposal as
public lands.

After a careful examination of the maps and diagrams, I find that all
of lot 2 in Sec. 27 and the major portion of the W. A of SW. i of Sec. 23
fall within the Thompson survey of the Azusa rancho, and I concur in
your conclusion that said tracts were within the claimed limits of said
rancho, and did not pass to the Southern Pacific Company under its
grant, nor were they withdrawn for the benefit of the Atlantic and Pa-
cific Company. In the ease of Sansom v. Southern Pacific Railroad
Company (4 L. D., 357), it was held by this Department that the claim
to the Azusa rancho was sub judice until May 29, 1876, when patent
issued thereon, and that lands within the claimed limits thereof were
in reservation until that date.

As to the remainmg portion of the land claimed by Gordon, to wit,
the SE. l of SW. i of Sec. 23, you decide that the Southern Pacific
Company can have no rightful claim for the reason that said tract is
within the indemnity limits of the grant to the Atlantic and Pacific
Company by act of 1866. You base your decision on this point on the
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proviso contained in Sec. 23 of the act of March 3, 1871 (16 Stat., 579),
making the grant to the Southern Pacific Company-

" That this section shall in no way affect or impair the right, present
or prospective, of the Atlantic and Pacific Company, or any other rail-
road company."

In the case of Sansom v. the Southern Pacific Railroad Company
(supra), it was found by the Department that the Azusa rancho, "as
originally claimed and grafited,embraced all land having forits bound-
aries the Sierra, or mountain on the north, the western lines of San
Jose, and San Jose addition on the east, the road of San Jose (which
seems to be platted as San Bernardino road) on the south, and the
Azusa, or San Gabriel river, and the boundary of Andres Duarte on
the west."

I am inclined to think from an inspection of the maps before me that
a critical examination of the maps, diagrams and diseflo in the Azusa
rancho record would show this tract to be south of the " Sierra, or
mountain on the north," and consequently within the Azusa rancho as
claimed, and for that reason excepted, like the other tracts described,
from the grant to the one railroad, or the withdrawal for the other.

But, if this be not true, and the tract be, as your decision treats it as
being, outside of the reservation on account of the Azusa rancho, your
conclusion, based on section 23 of the granting act of March 3, 1871, is,
in my judgment, correct, and the company appellant got no right to the
tract under its grant.

In the case of the Texas Pacific Railroad Company and Southern Pa-
cific (Branch Line) Railroad Company (4 L. D., 215), this Department
had occasion to consider the effect of the proviso above quoted from
Section 23 of the act of 1871.

In the opinion of the Assistant Attorney General in that case, which
opinion was adopted by the Department, the following language was
used relative to said proviso:

It is difficult to see how it would have been possible more clearly to
except said lands from the operation of said grant to the Southern Pa-
cific than by providing that the latter grant should not " affect or
impair the right, present or prospective, of the Atlantic and Pacific
Company, or any other railroad company.

What was there said is fully applicable to the branch of this case now
under consideration and to the tract in question. The SE.j of SW.A of
Sec. 23, if not within the exterior boundaries of the Azusa rancho, was
embraced within the indemnity withdrawal for the Atlantic and Pacific
Company, and gave to that company a prospective right which excepted
the tract from the Southern Pacific grant.

This disposes of all the subdivisions embraced in Gordon's home-
stead application.

Your decision holding in effect that the Southern Pacific Railroad
Company has no title or valid claim to any of the tracts herein de-
scribed is confirmed.

*Z # * 
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DESERT LAND ENTRY-COXTEST-APPLICA TIO1V.

JEFFERSON V. WINTER.

A preference right of entry is accorded to one who by the initiation of contest secures
the cancellatioti of a desert land entry.

Application to make desert land entry accompanied by the prchase money consti-
tutes a segregation of the land.

Acting Secretary ]Jfuldrow to Commissioner Sparks, June 7, 1887.

I have considered the case of Ira A. Jefferson v. Timothy J. Winter,
as presented by the appeal of the former from the decision of your of-
fiee, dated October 2, 1885, holding for cancellation his desert land en-
try No. 927 of the NW. 1, the W. J of the NE. of See. 27, the SW. J
of the SE. 4, the SW. of the NW. 1, and the SW. I of See. 22, the E. J
of the NE. 1 and the E. of SE. 1 of See. 21, T. 1 N., R. 2 W., made
June 2, 1884, at the Salt Lake City land office, in the Territory of
Utah.

The record shows that on June 3, 1884, said Winter offered his appli-
cation to enter said tracts under the act of Congress approved March
3, 1877 (19 Stat., 377), and said application was rejected by the local
land officers, for the reason that the land had been appropriated by the
prior entry of said Jefferson. Thereupon, Winter asked the register
and receiver to reconsider their said action, which they refused to do.
From the action of the local land officers rejecting his said application
to enter said tracts, Winter dly appealed to your office, alleging that
the prior entry of Jefferson was illegal, because received by the register
after the close of the local land office on June 2; that the appellant's'
application was the first legal application for said land, and that it should
have been allowed.

On July 24, 1885, your office directed the local land officers to report
all of the circumstances attending the making of said entry by Jeffer-
son. In compliance with said order, the register on September 9th fol-
lowing reported that on June 20, 1877, one Levi P. Luckey made desert
land entry No. 125 of said tracts; that on June 11, 1883, said Jefferson
filed his affidavit of contest against said entry, alleging abandonment
and non-compliance with the requirements of said act; that said con-
test affidavit was transmitted to your office and on October 3, same year,
said entry was held for eatcellation; that no appeal having been taken,
after due notice to the claimant, said entry was canceled by your office
letter, dated May 22, and upon the receipt of said letter of cancellation
by the local land office, said Jefferson was permitted to make his said
entry on June 2, 1884. The register further reported that both Jeffer-
son and Winter employed attorneys in the city of Washington, D. C.,
who notified them by telegraph when said letter of cancellation was
mailed; that said letter was delayed several days, on account of breaks
in the railroad, and reached the local land office on the evening of June
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2d, about eight P. M.; that after the distribution of the mail the regis-
ter was accosted on the street and asked to go to the office, and swear
the claimant and his witnesses to his entry papers; that he consented
to do so, as he had never refused to accommodate claimants by allow-
ing them to execute their papers oat of office hours; that said papers
were left in the local land office on the night of June 2d, and not act-
ually recorded and the certificate issued until the morning of June 3d,
when they were recorded as of the date when they were received and
sworn to; that the application of Jefferson was received in accordance
with the practice of said local land office, established by the predeces-
sor of the then register, and followed by him until the instructions of
your office to Inspector Hobbs, on September 4, 1884 (11 C. L. O., 178),
prohibited such practice.

Your office, on October 2, 1885, considered the appeal of Winter and
held that Winter had the prior right, because the application of Jeffer-
son was made after office hours, and it was therefore illegal.

From the foregoing, it is apparent that Jefferson had the preference
right of entry of said land. He had filed his affidavit of contest against
the former entry, and it was upon his information that the same was
canceled. This fact under the decision of this Department in the case
of Fraser v. Ringgold (3 L. D., 69), gave him a preference right of en-
try of said tract. When said application of Jefferson was received by
the register the land was vacant public land, subject to entry, and, ir-
respective of the preference right of entry secured by the act of Con-
gress approved May 14, 1880 (21 Stat., 140), said application of Jeffer-
son, the purchase money having been received prior to any other appli-
cation, served to segregate said land and operated as a bar to the re-
ception of another application. Sarah Renner (2 L. D., 43); Thorpe
et al. v. McWilliams (3 L. D., 341); Florey v. Moat (4 .' D., 365).

A careful examination of the whole record shows no good reason why
the action of the local officers should not be affirmed.

The decision appealed from. is therefore reversed.

SIOUX HALF-BREED SCIP-RE-ISSUE l.V S.lEA LLER DEVOMLVATION.

S. L. M. BARLOW.

At any time prior to location forty-aere scrip may be substituted in place of scrip of
a larger denomination.

Acting Secretary Muldrow to Commissioner Sparks, June 10, 1887.

In the matter of the application of the Hon. S. L. M. Barlow of New
York City, 'for the exchange of certain pieces of Sioux LI alf Breed
scrip of one hundred and sixty acres each, for scrip of the denomina-
tion of forty acres each, which accompanied your letter of 25th May
last and which was referred to the Hon. Asst. Attorney-General for
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this Department for an opinion thereon, that officer under date of 9th
instant communicates his views to this Department (copy herewith), to
the effect that he sees " no legal objection to substituting forty acre scrip
in place of scrip of a larger denomination at any time before the latter
is located."

Under date of 3rd instant Mr. J. I. Parsons of this city as attorney
for Mr. Barlow, filed in this Department three pieces of Sioux Half
Breed scrip, viz:-

No. 356, " D for 160 acres, Louis Langie,
" 323, D " 160 " Rosean Bruquier,
"4 323,E "1" "4 160 "4 "4 "

which letter and scrip are herewith enclosed together with his state-
ment in the case of 7th instant.

In view of the opinion of the Hon. Assistant Attorney-General, above
referred to, yoi are hereby instructed to cancel the said scrip, and issue
new scrip of the denomination of forty acres each in lieu thereof and
transmit the same to Mr. Parsons.

SCHOOL IVDEMNTY-SEECTIONS I COLOR-ADO, IX LIEU OF MINERAL
LANDS IN SECTIONS SIXTEEN ANVD TEIRTY-SIX.

CIRCULAR.

Commissioner Sparks to registers and receivers in Colorado, March 23,
1887.

Appended are the seventh section of the act of March 3, 1875, grant-
ing lands to Colorado for schools; the fourteenth section of said act,
providing for the sale of the lands to create a school fund; the fifteenth
section of the same act, excepting mineral lands from the grant; and
the first and second sections of the act of April 2, 1884, providing that
the State shall be allowed to select lands in lieu of such of the sixteenth
and thirty-sixth sections as may have been or shall be found to be min-
eral lands. Respecting school indemnity selections on mineral bases
under the act of 1884 you will be guided by the following instructions:

]. A determination by the Secretary of the Interior, or a decision by
this office or the local officers, which becomes final under the Rules of
Practice, that a school section or a part thereof is mineral land, and
that the title thereto is not in the State, will place the land in the class
of bases that may be used in selections of land as indemnity.

2. All the lands in said sections sixteen and thirty-six returned as
non-mineral must be presumed to be school lands for the purposes of
this act until the presumption is overthrown in the manner hereinafter
indicated. The bare return of lands as mineral by the surveyor-general
will not be regarded as conclusively classifying them as mineral, the
returns of deputy surveyors as to the character of the land surveyed
having been found in many cases to be indefinite or erroneous.
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3. In the absence of a decision by this Department that land in a
school section is either mineral or non-mineral in character the State
may proceed in one of three ways to have her rights and title defined,
as follows:

(a) By applying to the Secretary of the Interior through the proper
district office, where the land has been returned as non-mineral, for his
certificate that the land was rightly so classed when the grant took
effect. Such certificate will determine the matter " and establish the
title of the State beyond attack by mineral claimants. Notice of such
proceeding must be given by publication and posting, in the manner
prescribed by the Rules of Practice.

(b) By proceeding to prove land which has been returned as mineral
to be in fact non-mineral in the manner prescribed in Circulars 'IN" of
September 23, 1880, and October 31, 1881.

(c) By relying upon the record for indemnity where lands have been
entered as mineral. Where the State authorities have information that
the mineral character of tracts in sections 16 and 36 is shown by evi-
dence in this office, a list of them may be sent here, through the proper
district office, to determine whether they may be used as bases for selec-
tions. If the decision should be in the negative, the character of such
tracts may be determined under the procedure indicated in subdivisions
a and b hereof.

4. Selections are restricted to lands returned as agricultural. The
selected tracts must be connected with specific bases of not less than
the quantity selected, and containing as near such quantity as practi-
eable. Should the aggregate quantity of the bases in any list exceed
that of the tracts selected the State will receive due credit upon ad-
justment of her grant. The character of selected tracts will be deter-
mined under the rules existing as to agricultural land entries. In all
cases the selected tracts must be covered by non-mineral affidavits made
by the selecting agent of the State or an agent duly appointed by the
State Board of Land Commissioners for the purpose, and in case of
such appointment evidence thereof should accompany the affidavits.

5. In makiing selections on mineral bases the acts of 1875 and 1884
must be construed together. The law restricts selections to not more
than one quarter section, and the tracts selected must be "as con-
tiguous as may be" to the bases. As to such contiguity the rule is
prescribed that vacant public land as near the basis as practicable shall
be selected. Selections of land in a different district from that embrac-
ing the basis will not be admitted, unless it be clearly shown that there
are no public lands in the district in which the basis is situated. The
circular of the General Land Office of May 19, 1886, which allowed ap-
plications to be presented for lands in a different land district from that
embracing the bases, is hereby modified accordingly.

6. The date of the filing in the district land office of each application
to select must be certified to by the district officers and the application
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noted on the records. When an application is allowed by direction of
this office, the selections must be made of record as of date of filing
the application in the usual manner. Lists of selections on mineral
bases will be numbered in the current series of school selections in each
district.

7. A fee of one dollar each allowed registers and receivers for each
final location of one hundred and sixty acres by the act of July 1, 1864
(seventh subdivision of section 2238, U. S. Revised Statutes), must be
paid by the State upon admission of school selections, and the total
amount of the fees received should be stated on the list in their certifi-
cate admitting the same.

Approved, May 2, 1887.
H. L. MTTLDROW,

Acting Secretary.

AN ACT to enable the people of Colorado to form a constitution and State govern-
ment, and for the admission of the said State into the Union on an equal footing
with the original States, approved March 3, 1875 (18 Stat., 474).

* ** **

SEC. 7. That sections numbered sixteen and thirty-six in every town-
ship, and where such sections have been sold or otherwise disposed of
by any act of Congress, other lands, equivalent thereto, in legal sub-
divisions of not more than one quarter section, and as contiguous as
may be, are hereby granted to said State for the support of common
schools.

::** * * *

SEC. 14. That the two sections. of land in each township herein granted
for the support of common schools shall be disposed of only at public
sale and at a price not less than two dollars and fifty cents per acre,
the proceeds to constitute a permanent school fund, the interest of which
to be expended in the support of common schools.

SEC. 15. That all mineral lands shall be excepted from tbe operation
and grants of this act.

AN ACT to enable the State of Colorado to take land in lieu of the sixteenth and
thirty-sixth sections found to be mineral lands, and to secure to the State of Colo-
rado the benefit of the act of July second, eighteen hundred and sixty-two, enti-
tled "An act donating public lands to the several States and Territories which
may provide colleges for the benefit of agricultural and mechanic arts," approved
April 2, 1884 (23 Stat., 10).

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assemnbled, That an act entitled "An act
to enable the people of Colorado to form a constitution and State gov-
ernment, and for the admission of the said State into the Union on an
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equal footing with the original States," approved March third, eighteen
hundred and seventy-five, shall be construed as giving to the State of
Colorado the right to select for school purposes other lands in lieu of
such sixteenth and thirty-sixth sections as may have been or shall be
found to be mineral lands: Provided, That such selections shall be
made from lands returned as agricultural, and upon which at the date
of selection no valuable mineral discoveries have been made; and all
such selections shall be reported to the Secretary of the Interior, who
shall, if he is satisfied such lands so selected are not mineral, so certify,
and thereupon the right of said State to such selected lands shall finally
attach; and the Secretary of the Interior shall also ascertain whether
any of such sixteenth and thirty-sixth sections are mineral lands, and
shall certify their character, which certificate shall determine the matter.

SEC. 2. That it shall be the duty of the deputy surveyor, at the time
of executing the survey of any township, to make a critical examina-
tion of the character of sections sixteen and thirty-six, and-to embrace
in his field-notes a fall report of any and all mineral discoveries found
to the surveyor-general, who shall report tothe Secretary of the Interior
whether the whole or any part of either of said sections is mineral in
character.

MATTSON V. ST. PAUL, M. & M. Ry. Co.

Motion for review of decision of January 13, 1887 (5 L. D., 356) de-
iiied by Acting Secretary Muldrow, May 26, 1887.

SURVEYS-SUBDIVISIOIV OF SECTIONS.

CIRCULAR.

DEPARTMIENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., June 2, 1887.

This office being in receipt of many letters making inquiry in regard
to the proper method of subdividing sections of the public lands, the
following general rules have been prepared as a reply to such inquiries.
The rules for subdivision are based upon the laws governing the survey
of the public lands. When cases arise which are not covered by these
rules and the advice of this office in the matter is desired, the letter of
inquiry should, in every instance, contain a description of the particular
tract or corner with reference to township, range, and section of the
public surveys. to enable the office to consult the record.

Under the provisions of the act of Congress approved February 11,
1805, the course to be pursued in the subdivision of sections is to run
straightlines from the established quarter-section corners,United States
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surveys, to the opposite corresponding corners, and the point of inter-
section of the lines so run will be the corner common to the several
quarter-sections, or, in other words, the legal center of the section,

In the subdivision of fractional quarter-sections where no opposite
corresponding corners have been or can be fixed, the subdivision lines
should be ascertained by running from the established corners due
north, south, east or west lines, as the case may be, to the watercourse,
Indian boundary line, or other external boundary of such fractional
section.

The law presupposes the section lines surveyed and marked in the
field by the United States deputy surveyors to be due north and south
or east and west lines, but in actual experience this is not always the
case; henceFin order to carry out the spirit of the law, it will be neces-
sary, in running the subdivisional lines through fractional sections, to
adopt mean courses where the section lines are not due lines, or to run
the subdivision line parallel to the section line when there is no opposite
section line.

Upon the lines closing on the north and west boundaries of a town-
ship, the quarter-section corners are established by the United States
deputy surveyors at precisely forty chains to the north or west of the
last interior section corners, and the excess or deficiency in the measure-
ment is thrown on the outer tier of lots, as per act of Congress approved
May 10, 1800.

In the subdivision of quarter-sections the quarter-quarter corners are
to be placed at points equidistant between the sections and quarter-see:
tion corners and between the quarter corners and the common center of
the section, except on the last half mile of the lines closingon thenorth
or west boundaries of a township, where they should be placed at
twenty chains, proportionate measurement, to the north or west of the
quarter-section corner.

The subdivision lines of fractional quarter-sections should be run from
points on the section lines intermediate between the section and quarter-
section corners due north, south, east, or west, to the lake, water-course,
or reservation which render such tracts fractional.

When there are double sets of section corners on township and range
lines, the quarter corners for the section south of the township lines and
east of the range lines are not established in the field by the United
States surveyors, but in subdividing such sections said quarter corners
should be so placed as to suit the calculations of the areas of the quarter-
sections adjoining the township boundaries as expressed upon the official
plat, adopting proportionate measurements where the present measure-
ments of the north or west boundaries of the sections differ from the
original measurements.

By "proportionate measurement as used in this circular is meant a
measurement having the same ratio to that recorded in the original field
notes as the length of cain used in the new measurement has to the
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length of chiain used in the original survey, assuming that the original
measurement was correctly made.

For example: The length of the line from the quarter-section corner on
the west side of section 2, township 24 north, range 14 east, Wisconsin,
to the north line of the township, by the United States surveyor's chain
was reported as 45.40 chains, and by the county surveyor's measure is
reported as 42.90 chains, then the distance which the quarter-quarter
corner should be located north of the quarter-section corner would be
determined as follows:

As 45.40 chains, the government measure of the whole distance, is to
42.90 chains, the county surveyor's measure of the same distance, so is
20.00 cains, original measurement, to 18.90 chains by the county sur-
veyor's measure, showing that by proportionate measurement in this
case the quarter-quarter corner would be set at 18.90 chains north of
the quarter-section corner instead of at 20.00 chains north of such cor-
ner as represented on the official plat. In this manner the deficiency of
measurement by the county surveyor's chain from that by the govern-
ment surveyor's chain is equitably distributed.

Very respectfully,
WM. A. J. SPARKS,

Commissioner.
Approved June 2, 1887:

H. L. MULDROW,
Acting Secretary.

PRE-EMPTIOL-FIXAL PROOF-MORTGAGE-RESIDENCE.

YOUNG v. ARNOLD.

The intention to mortgage the land, after the issuance of final certificate, for the pur-
pose of securing the purchase price thereof, does not invalidate the final proof.

Acting Secretary Muldrow' to Commissioner Sarks, June 11, 1887.

On the 9th of November, 1885, Frank Arnold procured and filed the
relinquishment of R. H. Brown's timber-culture entry for the W. I of
the SE. , the NE. 4 of the SE. 4, and the SE. - of the NE. J of Sec. 32,
T. 111, R. 60, Huron district, Dakota; at the same time filing pre-emp-
tion declaratory statement for the tract described, alleging settlement
November 5th.

May 23, 1886, Arnold filed notice of intention to make final proof on
the 25th of May ensuing.

On said 25th of May George W. Young made homestead entry of the
tract, and filed protest against Arnold's proof. After examination the
local officers decided in favor of Arnold. Young appealed to your of-
fice, which decided, December 7, 1886, rejecting Arnold's proof but al-
lowing him " to come in at any time within the lifetime of his entry and
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make new proof, showing a satisfactory compliance with all the require-
ments of the law."

From this decision Young appeals to the Department.
Your said decision sums up the evidence with substantial correctness

as follows:
The testimony shows that Arnold purchased Brown's relinquishment

of and his improvements on the tract involved, viz., thirty-five acres of
breaking, paying him terefor five hundred and twenty-five dollars;
that he tiled as alleged, and made settlement before the intervention
of an adverse claim. . . . He built a good comfortable house on the
tract, and established residence therein on the 24th of November, 1885;
broke six acres more, put up a stable, dug a well, and has cultivated to
crop the whole of the forty-one acres, and at the date of the hearing
was going on with more breaking.

Nevertheless, you direct the rejection of his proof, because-
It appears that he made his proof at the earliest possible date, and

with a view to raising money in some way on the tract; it further ap-
pears that all of his family did not reside with him on the tract.

The offer of final proof at any time after the expiration of the period
prescribed by your regulations made in accordance with law cannot in-
validate the proof; the most that can be said is that such fact, taken
in connection with other facts, may serve to cast doubt on the claimant's
good faith. But in this case no such other facts appear.

The intention to mortgage a claim, after receipt of final certificate, in
order to raise the money wherewith to pay for the land, does not inval-
idate the proof. See, as bearing upon this point Myers v. Croft (13
Wall., 291); Larson v. Weisbecker (I L. D., 422).

Prior to filing for the tract in question, claimant had rented a quarter-
section of improved land, upon which he had done a large amount of
plowing, and which he could not abandon until an even year from the
date of renting, without losing all the work done thereon; therefore a
portion of his family remained on the rented land, supervising affairs
there. The facts upon this point are correctly summed up thus by the
receiver-the register also signing the decision:

Arnold himself, with one or two of his children, spent more or less of
the time nearly every day or night on said land, he sleeping there every
night except a few since November 5, 1885, and his wife a part of the
time .I am not only of the opinion, but am firmly and thoroughly
convinced, that the claimant has taken said land in good faith and for
his own use and permanent home.

Sharing in this conviction, after a careful examination of the testi-
Inony I am of the opinion that the proof was sufficient, and have to
direct that patent issue to Arnold thereon. Your decision is modiffed
accordingly.
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MINING CLAIM-EXCLUSION OF DISCOVERY SHAFT.

CAYUGA LODE.

The exclusion of that portion of the claim which contains the discovery shaft, renders
it incumbent upon the applicant to show the existence of mineral within the re-
mainder of the claim, prior to the allowance of entry therefor.

Acting Secretary Muldrow to Commissioner Sparks, June 11, 1887.

I Tave considered the appeal of Robert C. Chambers from your de-
cision of January 20, 1886, holding for cancellation his mineral entry
No. 30, made December 7, 1883, at Hailey, Idaho, said entry being called
the Cayuga Lode claim, lot 66.

On August 7, 1882, Chambers first made application for patent for
the Cayuga Lode. The claim was then described as having a surface
measurement of 1500 feet long by 600 feet wide, containing 20.66 acres.
Due notice was given by publication and other prerequisites of the law
were seemingly complied with.

Within the period of publication M. F. Richardson, as claimant of
the CentralLode, filed an adverse claim; and forthwith instituted proper
legal proceeding in the court of the seepnd judicial district of said Ter-
ritory to determine the question of the right of possession. Said suit
was prosecuted to final judgment on November 27, 1883, when plaintiff
was declared to be the owner of 18.02 acres of the surface ground within
the limits of the Cayuga claim as described by the defendant. There-
upon, Chambers made the entryinquestion, for the residue of theCayuga
claim, comprising 2.6t acres-about 170 feet-in the south-easterly por-
tion of said claim.

On October 5, 1885, in a letter to the register and receiver, you called
attention to the fact that " There is no evidence in the record showing
that the alleged Cayuga vein or lode extends in its onward course, or
strike, through or into the entered ground, nor is it shown that any
vein, lode, or mineral has been discovered therein."

Inasmuch as no adverse claim had been asserted to said tract, you
allowed the claimant sixty Gays in which to supply the required proof;
and also to furnish an additional certificate from the surveyor general's
office as to improvements, as well as an abstract of title up to the date
of the filing of the present application.

On December 26, 1885, certain affidavits were filed, which it was
claimed met the requirements of your office; but, on January 20, 1886,
you decided otherwise and held said mineral entry for cancellation.
From that action an appeal was taken.

Section 2320 of the Revised Statutes says, " no location of a mining
claim shall be made until the discovery of the vein or lode within the
limits of the claim located." This is a prerequisite to the location, and
of course entry, of any mining claim. Without compliance with this
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essential requirement of the law no location will be recognized, no entry
allowed.

Has this requirement been complied with in this case ?
The entry made by Chambers is of 2.64 acres in the southeastern end

of the Cayuga claim as originally made by him. That claim was fifteen
hundred feet long and six hundred wide. The mineral discovery was
said to have been made in the discovery shaft, which was located about
the middle of the original claim.

There is no pretense that there has been any other discovery of min-
eral than the one stated when the original claim was filed, and which
point of discovery was decided by the court to be within the location of
Central claim of M. F. Richardson.

The departmental circular of December 4, 1884 (3 L. D., 540), very
clearly states the law on this point. It says:

The rights granted to locators under section 2322 of the Revised
Statutes are restricted to such locations on veins, lodes, or lodges, as
may be "situated on the publie domain." In applications for lode claims
where the survey conflicts with a prior valid lode claim, and the ground
in conflict is excluded, the applicant not only has no right to the ex-
cluded ground, but he has no right to that portion of any vein or lode,
the top or apex of which lies within such excluded ground, unless his
location was prior to May 10, 1872. His right to the lode claim termi-
nates where the lode, in its onward course or strike, intersects the ex-
terior boundary of such excluded land, and passes within it.

Not having any right to such lode within the excluded ground, he
can claim no right by virtue of the discovery of the same therein.

But it is asserted in behalf of appellant that the so-called Cayuga,
but more properly the Central, lode does extend from the point of dis-
covery, within the lines of the latter claim into the 2.64 acre tract en-
tered by Chambers.

The testimony on which this assertion is based is contained in the
affidavit, filed December 26, 1885, of W. H. Watt, agent and attorney
in fact of the appellant. In that affidavit Watt says:

A vein or lode bearing lead and silver bearing rock in place was dis-
covered at the time of making the original location of the Cayuga lode
claim at the point of discovery, as shown in the survey for patent;
that said vein has only been developed and opened by shafts and cuts
near the point of discovery ; that the strike of said lode is believed to be,
from the developments made, parallel to the other lodes in the vicinity,
that is, in a general northwesterly and southeasterly direction; that
said lode is not open at any other point within the limits of the Central
lode claim or the Cayuga lode claim; that the ground entered in mineral
entry 30, embracing an area of 2.64 acres is believed to embrace said vein
or lode on its onward course southeasterly from the point of discovery;
that this is confirmed by a vein developed in the Caledonia Fraction
mining claim, which forms the southeasterly extension of said Cayuga
lode claim.

This is all the testimony in the case on this point; and it utterly fails
to show the discovery of mineral in the entered premises. or that the
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lode or vein discovered near the shaft, within the lines of the Central
claim, extends on its strike through or into the entered land.

Counsel for appellant cites several decisions, which he claims sustain
his contention that this evidence is sufficient to show that the Central
vein does extend into the entered premises. It needs but an examina-
tion of the cases cited to satisfy the judicial mind that so far as they are
applicable to the present case they are authorities adverse to the con-
tention for appellant.

Indeed, were it otherwise there would be no restraint upon the entry
of presumed mineral land for speculative purposes, to the exclusion of
that class of citizens for whose benefit the mining laws were so carefully
and beneficently framed.

Entertaining these views, it is not necessary to discuss other matters
in the case. I affirm your judgment, and direct the cancellation of said
entry.

PRIVA-TE CLAIM-SELECTIOATN>D LOCATIOS.

BACA FLOAT, No. THRE E.

There is no power or athority in the Department, on failure of the claimants to make
selection and location within the period designated by the statute, to remove the
limitation, and authorize a selection and location thereafter.

The Department has no authority to cance] a selection and location, made within the
period prescribed, of non-mineral land, or land not known to be mineral.

The selection and location of lands known to be mineral might be properly vacated;
but the right to select other land in lien thereof wonlti be barred, nless made
within the statutory period.

'secretary Lamar to Commissioner Sparks, JTwue 15, 1887.

Or August 12, last I heard Mr. John C. Robinson, through his coun-
sel, protesting against your views relative to the right to re-locate Baca
Float No. 3, and asking that your views and opinions be annulled, and
that the order of Acting Commissioner Harrison of March 12, 1885, be
declared legal and final.

The action complained of appeared to be a mere expression of opin-
ion, and as no official action had been taken by you relative to the right
to re-locate the claim under the decision of March 12, 1885, there was
nothing before me to act upon and hence the application was-denied.

This matter is again brought to my attention by the communication
of Mr. W. G. Rifenburg, submitting the question whether said land can
be re-located.

By the 6th section of the act of Congress of June 21,1860, (12 Stat., 72)
it is provided:

That it shall be lawful for the heirs of Louis Maria Baca, who make
claim to the said tract of land as is claimed by the town of Las Begas,
(Vegas,) to select instead of the land claimed by them an equal quan-
tity of vacant land, not mineral, in the Territory of New Mexico, to be

2278 DEC-45
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located by them in square bodies not exceeding five in number. And
it shall be the duty of the surveyor general of New Mexico to make
survey and location of the Lands so selected by said heirs of Baca when
thereunto required by them; Provided, however, That the right hereby
granted to said heirs of Baca shall continue in force daring three years
from the passage of this act, and no longer.

By reference to the act it will be seen that selections were to be made
in the Territory of New Mexico in square bodies, not exceeding five in
number. In accordance therewith, five selections were made-known
as Baca Claims, numbers 1, 2, 3, 4 and 5, respectively. It was ascer-
tained that the quantity of land claimed by the town of Las Vegas was
496, 446.96 acres, and therefore each location embraced 99,2S9.39 acres.

The tract designated as claim No. 3 was selected and located byJohn
S. Watts, attorney for the Baca heirs, June 17, 1863, and was approved
by the surveyor general of New Mexico on same day, but was not sur-
veyed because claimants failed to make the necessary deposit to pay
for expense of survey. On April 30, 1866, claimants filed an amended
application for selection and location of claim No. 3, and on May 21,
1866, your office issued instructions for survey thereof as amended. By
decision of your office of September 27, 1877, upon the application of J.
S. Watts, attorney for claimants, to re-locate this claim, the application
was rejected, upon the ground that your office could not authorize a
re-location and selection of said claim after the expiration of the time
limited by Congress.

February 3, 1885, John C. Robinson filed in your office his applica-
tion as owner to re-locate Baca claim No. 3, alleging that the present
selection of this claim is upon lands mineral in character. Upon this
application Acting Commissioner Harrison, by decision of March 12,
1885, held: "The present location of the claim is therefore rejected, for
the reason that the lands embraced are mineral in character, and not
subject to selection and location under the act, and a re-selection and
location is hereby allowed."

It will be observed that the present location of this claim was not re-
jected upon any application or claim of the government, but in accord-
ance with the application and request of the grant claimants and upon
their allegation of the fact that the land is mineral.

A similar question came before your office on the application of Will-
iam Gilpin for patent to Baca claim No. 4. In that case it was claimed
by the government that the land was mineral, and that the surveyor
general approved the plat of survey, subject to the conditions and pro-
visions of the act of June 21, 1860. Commissioner Williamson, how.
ever, held that, "The surveyor general did not undertake and had no
power to impose conditions not in the act," and that "The question as
to the mineral or non-mineral character of this land has been passed
upon by competent authority, the title has passed from the government
and vested in private individuals, this office has no authority to re-open
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the question, the land can no longer be regarded as part of the public
domain."

In the case above referred to, it was urged by the government that
the mineral character of the land was sufficient to invalidate the selec-
tion and location. In the application to re-locate claim No. 3, the claim-
ant alleges the mineral character of the land as a reason why he should
be allowed to re-locate the claim, no objection to the character of the
land being made by the government. 'Tlhe ruling of Commissioner
Williamson upon the application to re-locate claim No. 4 is applicable
to this ease and should have controlled.

The aet of June 21, 1860, authorizing claimant to select and locate
vacant land not mineral in the Territory of New Mexico, in lieu of
land claimed by the town of Las Vegas, provided that said right "shall
continue in force during three years from the passage of this act and no
ton ge)'.-

Here is an express limitation of the right to make selection and loca-
tion. If claimant failed to make selection and location (and by location
is meant the designation by approximate boundaries of a specific tract)
on or prior to June 21, 1863, there is no power or authority in the De-
partment to remove the bar and to authorize a selection and location
thereafter.

So, on the other hand, if selection and location of this claim has been
made prior to June 21, 1863, of lands not mineral or not known to be
mineral, agreeable to the provisions of said act, there is no power or
authority in the Department to cancel such selection and allow a re-
location of said claim. It is true that if claimants made selection and
location of lands known to be mineral, such selection and location could
be vacated, and the right to select other land in lieu thereof would e
barred, unless made within the time limited by the act.

For the reason above stated the action of ommissioner Harrison of
March 12, 1885, was without authority and therefore void.

It is conceded that a selection was made, the location designated and
approved by the surveyor general June 17, 1863, agreeable to the pro-
visions of the act. It appears that this selection was amended upon
application made therefor April 30, 1866, so as to correct what was al-
leged to be a mistake in defining the location, and that instruction for
tie survey of the location as amended was issued by your office May
21, 1866.

The claimant must be held to this selection and location, and cannot
be allowed to re-locate other land in lieu of it.

If, however, the government has disposed of any part of the lands
embraced in said location, by reason of the action of your office of March
12, 1885, claimant perhaps might in that event upon a proper applica-
tion made be allowed to select and locate other land in lieu of such
lands as may have been so disposed of by the government; but as no
such facts appear, and no application has been made to your office for
that purpose, I decline to pass upon that question.
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ENVTRY WITHIN FOR ER OMAHA IrDiAN RESERVATION.

HERMqAN FREESE.

The entryman is entitled to one year from date of entry within which to make his
first payment.

Secretary Lamar to Commissioner Sparks, June 24, 1887.

I am in receipt of your letter of April 2, 1887, transmitting the pa-
pers in the case of the appeal of Herman Freese from your office decis-
ion of January 6, 1887, affirming the action of the local officers at Ne-
ligh, Nebraska, in rejecting proof and payment offered by said Freese
on his declaratory statement No. 52, made September 14, 1885, for the
W. 3 of the NE. I and the E. A of the NW. I of Sec. 19, T. 25 N., R. 6 E.,
within the limits of the former Omaha Indian reservation.

Your decision is based upon the ground that-
The act of August 7, 1882, provides that in case of default of pay-

ment the person thus defaulting shall forfeit absolutely his right to the
tract. The act of August 2, 1886, provides that no forfeiture should be
deemed to have accrued solely because of default in payment of prin-
cipal or interest becoming due April 30, 1886, if the interest due upon
said date be paid within sixty days from August 2, 1886. In the cases
under consideration, payment of interest was due not later than sixty
days from August 2, 1886.

The above cited act (of Augast 2, 1886, 24 Stat., 214) applies, by its
own terms, only to cases where parties were in default April 30, 1886.
In this case the entryman, having made entry September 14, 1885, and
having one year within which to make his first payment, could not pos-
sibly be in default April 30, 1886; consequently the provision in the act
of August 2, 1886, above cited, does not apply. Forfeiture could not be
declared until sixty days after the expiration of a year from date of
entry (September 14, 1885, supra)-not of settlement, as stated by the
local officers in their letter of March 14, 1877, to claimant's counsel.
Proof and payment having been offered within the prescribed period
from date of entry, ought to have been accepted. (See 22 Stat., 341.)

Your decision is reversed.

DESERI' LAND-ENTRY-FINAL PROOF.

CIRCULAR.

Commissioner Sparks, to registers and receivers June 27, 1887.

The first section of the act of March 3, 1877 (19 Stat., 377) entitled
"4An act to provide for the sale of desert lands in certain States and
Territories", provides for the reclamation of such lands by " conducting
water upon the same." The second section provides " that all lands ex-
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elusive of timber lands and mineral lands which will not, without arti-
ficial irrigation produce some agricultural crop, shall be deemed desert
lands within the meaning of this act," and the third section provides
that " the determination of what may be considered desert land shall be
subject to the decision and regulation of the Commissioner of the Gen-
eral Land Office."

It is therefore prescribed as follows:
1st. Lands bordering upon streams, lakes, or other natural bodies of

water, or through or upon which there is any river, stream, arroyo, lake,
pond, body of water or living spring, are not subject to entry under the
desert land law until the clearest proof of their desert character is fur-
nished.

2nd. Land which produces native grasses sufficient in quantity, if un-
fed by grazing animals, to make an ordinary crop of hay in usual sea-
sons is not desert land.

3d. Lands which will produce an agricultural crop of any kind, in
amount to make the cultivation reasonably remunerative, are not des
ert.

4th. Lands containing sufficient moisture to produce a natural growth
of trees, are not to be classed as desert lands.

1. The amount of land which may be entered by any one person un-
der the desert land act cannot exceed one section, or six hundred and
forty acres, which must e in compact form, and no person can make
more than one entry.

2. Desert land entries are not assignable, and the transfer of such
entries whether by deed, contract or agreement, vitiates the entry. An
entry made in the interest or for the benefit of any other person, firm,
or corporation or with intent that the title shall be conveyed to any
other person, firm or corporation, is illegal.

3. The price at which lands may be entered under the desert land act
is the same as under the pre-emption law, viz: single minimum lands
at $1.25 per acre, and double minimum lands at $2.5o per acre. (Section
2357 U. S. Revised Statutes.)

4. A party desiring to avail himself of the privileges of the desert-
land act must file with the register and receiver of the proper district
land office a declaration under oath, setting forth that the applicant is
a citizen of the United States, or that be has declared his intention to
become such. In the latter case a duly certified copy of his declaration
of intention to become a citizen must be presented and filed. It must
also be set up that the applicant has not previously exercised the right
of entry under the provisions of this act, and that he intends to reclaim
the tract of land applied for by conducting water thereon within three
years from the date of his declaration. The declaration must also con-
tain a description of the land applied for, by legal sub-divisions if sur-
veyed, or if unsurveyed as nearly as possible without a survey, by
giving with as much clearness and precision as possible the locality of
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the tract with reference to the already established lines of survey, or to
known and conspicuous landmarks, so as to admit of its being readily
identified when the lines of survey come to be extended.

5. Your attention is called to the terms of this declaration as provided
by existing regulations (form 4-274), which are such as require a per-
sonal knowledge by the entry men of lands intended to be entered. The
required affidavit cannot be made by an agent nor upon information and
belief and you will hereafter reject all applications in which it does not
appear that the entryman made the averments contained in the sworn
declaration upon his own knowledge derived from a personal examina-
tion of the lands. The blank in the declaration, to wit: " that I became
acquainted with said land by ", must be filled in with a full state-
ment of the facts of his acquaintance with the land and how he knows
its character as alleged. Said declaration must be corroborated by the
affidavits of two reputable witnesses who are acquainted with the land
and with the applicant, and who must clearly state their acquaintance
with the premises, and the facts as to the condition and situation of the
land upon which they base their judgment. (Form 4-074.)

6. Applicants and witnesses must in all cases state their place of ac-
tual residence, their business or occupation, and their post-office ad.
dress. It is not sufficient to name the county and State or Territory
where a party lives but the town or city must be named, and if resi-
dence is in a city the street and number must be given.

7. The declaration and corroborating affidavits may be made before
either the register or receiver of the land district in which the lands
are situated, or before the judge or clerk of a court of record of the
county in which the lands are situated, and if the lands are in an un-
organized county then the affidavit may be made in an adjeacent county.
the depositions of applicant and witnesses in making final proof must
be taken in the same manner; and the authority of any practice or
regulation permitting original or final desert land affidavits to be exe-
cuted before any other officers than those named above, is hereby re-
voked. The affidavits of applicant and witnesses must in every in-
stance, either of original application or final proof, be made at the
same time and place and before the same officer.

S. When proof of the character of the land has been made as above
required to the satisfaction of the district officers, the applicant will
pay the receiver the sum of twenty-five cents per acre where the land
is single minimum, and fifty cents per acre where the land is double
minimum. The register will receive and file the declaration, and the
register and receiver will jointly issue, in duplicate, a certificate (Form
4-199) acknowledging the receipt of the twenty-five or fifty cents per
acre as the case may be, and the filing of the declaration. One of these
duplicates will be delivered to the applicant; the other will be retained
by the register and receiver with the declaration and proof. They will
bear a number according to the order in which the certificate was is-
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sued. The register will keep a record of the certificates issued, show-
ing the number, date, amoant paid, name of applicant, and description
of the land applied for in each case, and, in addition, he will note the
same upon his plats and records as in cases of ordinary entry. At the
end of each month he will with his regular returns, forward to the Gen-
eral Land Office an abstract of the declarations filed and certificates
issued under this act during the month, accompanying the same with
the declarations and proofs filed and the retained copy of certficate in
each case. The receiver will also account for the money received under
this act in the usual form.

9. Surveys of desert land claims cannot be made in advance of thee
regular progress of the public surveys. After a township has been
surveyed the claim must be adjusted to the lines of the survey.

10. Persons making desert land entries must acquire a clear right to
the use of sufficient water for the purpose of irrigating the whole of
the land, and ofkeeping itpermanentlyirrigated. A person who makes
a desert land entry before he has secured a water right does so at his
own risk, and as one entry exhausts his right of entry, such right can-
not be restored or again exercised because of failure to obtain water to
irrigate.the land selected by him.

11. The source and volume of the water supply, how acquired and
how maintained, the carrying capacity of the ditches, and the number
and length of all ditches on each legal subdivision of the land, must be
specifically shown. Applicant and witnesses must each state in full
what has been done in the matter of reclamation and improvement, and
by whom, and must each answer fully and of their own personal knowl-
edge, the questions propounded in the final proof depositions. They
must state specifically whether they at any time saw the land effectu-
ally irrigated, for without knowledge thus derived the fact of reclama-
tion remaiis a matter of conjecture. (Case of Charles H. Schick, 5 L.
D., 151.)

12. The whole tract and each legal subdivision for which proof is
offered must be actually irrigated; If there are some high points or
uneven surfaces which are practically not susceptible of irrigation, the
nature, extent and area of such spots must be fully stated. In this
connection the right to the water used, the quantity of it, the manner
of its distribution and the permanence of the supply are all to be taken
into consideration. (Case of Geo. Ramsey, 5 L. D. 120.)

13. Before final proof shall hereafter be submitted by any person
claiming to enter lands under the desert land act, such person will be
required to file a notice of intention to make such proof which shall be
published in the same manner as required in homestead and pre-emption
cases.

14. Contests may be instituted against desert land entries for illegal-
ity or fraud in the inception of the entry, or for failure to comply with
the law after entry, or for any sufficient cause affecting the legality or
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validity of the claim. Contestants will be allowed a preference right
of entry for thirty days after notice of the cancellation of the contested
entry, in the same manner as in homestead and pre-emption cases, and
the register will give the same notice, and be entitled to the same fee for
notice, as in other cases. 1

15. When relinquishments of desert land entries are filed in the local
land office the entries will be canceled by the register and receiver in
the same manner as in homestead, pre-emption and timber-culture
cases, under the first section of the act of May 14, 1880. (21 Stat., 140.)

16. Nothing herein will be construed to have a retroactive effect in
cases where the official regulations of this Department in force at the
date of entry were complied with.

Approved,
L. Q. C. LAMAR,

Secretary.

SALE OF IDIAN LANDS-STATE CLAIM FOR FIVE PER CENT.

THE STATE OF KANSAS v. THE UNITED STATES.

The provisions of section 2, act of March 3, 1857, directing the allowance, to each
bi,. of the States, of five per cent of the proceeds resulting from the sale of land

theretofore included in Indian reservations, are not applicable to States subse-
quently admitted to the Union.

The declaration, common to the acts admitting the several States to the Union, that
" all laws not locally inapplicable shall have the same force and effect within
that State as in the other Statesof the Union", is notintendedto enlarge a specific
grant, or authorize the payment of money out of the Treasury not otherwise au-
thorized.

It is the duty of the Secretary of the Interior to inquire into the legality of claims
presented, regardless of apparent legislative or executive construction, and de-
termine whether they are valid claims in law against the United States.

Appropriation of money by special acts of Congress for the payment of particular
claims does not warrant the conclusion that the government recognizes its legal
liability for the amount of such claims, or for the amount of other claims of like
character.

The provision, in the act admitting Kansas to the Union, for the payment of five per
cent of the net proceeds resulting from the sale of lands by the government was
limited by its terms to the sale of public lands, and affords no basis for a claim
where sales are made of Indian lands bythe government acting as trustee.

Secretary Lamar to Commissioner Sparks, June 28, 1887.

Your letter of September 14, 1886, in relation to a claim made by the
State of Kansas to five per cent. of the proceeds of the sales of certain
Indian lands, has been received and duly considered.

The amount claimed is $43,790.32, being five per cent on the amount
of sales, less expenses, of certain lands, made between July 1, 1884, and
June 3, 1885; and which lands were heretofore reserved for the Chero-
kee, Kansas, Miami and Osage tribes of Indians.
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Entertaining doubts as to the validity of said claim, you declined to
certify the same to the First Comptroller of the Treasury, and transmit
it to this Department for instructions.

By the third section of the act of January 29, 1861 (12 Stat., 127), ad-
mitting Kansas into the Union, it is provided that-

The following propositions are hereby offered to said people of Kan-
sas for their free acceptance or rejection, which, if accepted, shall be
obligatory on the United States and upon the State of Kansas, to wit:

First. That sections numbered sixteen and thirty-six in every town-
ship of public lands in said State shall be granted to said State for the
use of the public schools

* * * * *P *
Fifth. That five per cectum of the net proceeds of sales of all pub-

lic lands, lying within said State, which shall be sold by Congress,
after the admission of said State into the Union, after deducting all ex-
penses incident to the same, shall be paid to said State for the purpose
of making public roads and internal improvements, and for other pur-
poses, as the Legislature may direct.

The condition of said grant was that said State should provide by
irrevocable ordinance that it would " never interfere with the primary
disposal of the soil within the same by the United States," and never
tax the lands or property of the government. The condition was ac-
cepted, and proper action taken in relation thereto.

You state that at the time of the admission of Kansas there were
"large bodies of lands within the boundaries of the State, although
not within its political jurisdiction, that belonged to the Indians by
original title and treaty stipulations . . . . . that after the admis-
sion of the State were ceded by the Indians to the United States for
the purpose of being sold, the proceeds to constitute a fund to belong to
the Indians "; and the question presented is, whether the State of Kan-
sas is entitled to five per cent of the sales of said lands?

The case has been argued fully, orally and on brief, by counsel for
the State of Kansas, and the questions involved not being free from
difficulty, have received most careful examination and consideration.

It is insisted that similar claims, arising under like circumstances,
have been recognized and pai(I by the United States since 1819; and
that claims identical in character and involving the identical questions
now presented, have heretofore been decided favorably to the State by
the Commissioner of the General Land Office, the Secretary of the In-
terior, the Comptroller and Secretary of the Treasury, and by Congress;
and that said claims have been paid to the State of Kansas for every
year since her admission into the Union in 1861 to the date of your re-
fusal to audit said claim in 1886-a period of twenty-five years.

Such a state of facts, if true, should ordinarily be entitled to due
weight by the Executive, inasmuch as precedents in departmental rul-
ing should be respected and not lightly or wantonly departed from.
While said statement is true in a general way, an examination of the
legislative and departmental action in the premises shows that it was
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-taken under circumstances and conditions not entirely similar to those
under which the present application is made, as will be seen by the fol-
lowing review.

By the sixth section of the act of March 2, 1819 (3 Stat. 491), admit-
ting Alabama into the Union, it was provided:

That five per cent of the net proceeds of the lands lying within
said territory, and which shall be sold by Congress, from and after Sep-
tember 1, 1819, after deducting all expenses incident to the same, shall
be reserved for making public roads, etc.

At the time of the passage of said act and long afterwards, there
were large bodies of lands in said State reserved for or occupied by the
Indians; and on March 2, 1855 (10 Stat., 630), Congress passed another
act, whereby the Commissioner of the General Land Office was required
to state an account between the United States and Alabama, for the
purpose of ascertaining what sums were due the State under the act ot
admission; and he was "' required to include in said account the several
reservations," under various treaties with the Indians, "and allow and
pay to said State five per centum thereon, as in the case of other sales."

By the act of March 3, 185; (11 tat.,200),the Commissioner was di-
rected to state a similar account with the State of Mississippi, estimat-
ing lands in the Indian reservations at $1.25 per acre. By the second
section of said act, it was provided:

That the said Commissioner shall also state an account between the
United States and each of the other states of the Union upon the same
principles, and shall allow and pay to each state such amount as shall
thus be found due, estimating all lands and permanent reservations at
one dollar and twenty-five cents per acre.

Under these acts of Congress the accounts of all of the States in the
Union in 1857 were adjusted, and the ascertained amounts paid over to
them; except California, in relation to which no grant of a percentage
on the sales of lands was made.

So far as this legislative construction is of any weight, it would seem
to militate rather against the present claim of Kansas, inasmuch as it
shows that while the act of Congress admitting Alabama reserved to
her " five per cent of the net proceeds of the lands lying within said ter-
ritory, and which shall be sold by Congress from and after September
1, 1819," yet in order to give to that State any percentage on account
of Indian lands, it was necessary that a special act of Congress should
be passed, requiring such allowance to be made. This, it is not to be
presumed, would have been done if Congress bad believed the State
could have obtained the allowance under the act of admission. The
same may be said with regard to Mississippi, whose act of admission is
in the same terms. Indeed, the argument would be much stronger in
favor of the right of Mississippi and Alabama under their compact, be-
cause the language therein used is " five per cent of the net proceeds
of te lands, lying within said territory," etc., whilst the Kansas act
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says, " five per centum of the netproceeds of sales of allpublic lands,"
etc.

I do not think that the action of Congress in relation to payments
specially authorized by it under the act of 1857 can be successfully in-
voked as a legislative construction in favor of the present claim of Kan-
sas, but might be invoked properly if that State were now asking Con-
gress for similar special legislation.

The States admitted to te Union subsequent to the passage of the
act of March 3, 1857, supra, all have, either in their enabling act or the
act of admission, the same provision, and in general the same words,
as to the five per cent grant, as is found in the act admitting Kansas.
It is also declared by Congress in relation to each of said States, in
common with all of the States, that " all laws not locally inapplicable
shall have the same force and effect within that State as in the other
States of the Union." Construing this last provision to extend the act
of March 3, 1857, to the States admitted after its enactment, the ac-
counts of the new States were stated by the General Land Office and
paid by the Treasury, in accordance with its supposed requirements.

That this construction is clearly erroneous, I have no doubt. I can
not bring myself to believe that by the enactment of this clause, com-
mon to all the States, it was ever intended to enlarge a specific grant,
or to authorize the payment of money out of the Treasury, not other-
wise authorized. But it is not necessary to discuss this particular
question further, for in my opinion it has been determined by the de-
cision of the supreme court in the analogous case of Rice v. Sioux City
and St. Paul R. R. Co., (110 U. S., 695), which I think ought to be con-
clusive on this point.

By act of September 28, 1850 (9 Stat., 519), a grant of swamp lands
as therein described was made to the State of Arkansas. By the fourth
section of said act it declared that its provisions "h be extended to and
their benefits conferred upon each of the other states of the Union, in
which such swamp and overflowed lands, known or designated as afore-
said, may be situated."

On May 11, 1858, Minnesota was admitted into the Union as a State;
and the act of admission contained the usual provision that " all laws
of the United States which are not locally inapplicable shall have the
same force and effect within that State as in other States of the Union."
Under this provision it was claimed that the swamp land grant was ex-
tended to Minnesota on its admission into the Union, there being lands
of the character described in the act within her borders. But the su-
preme court, in the case cited, held otherwise, saying that, " as the act
of 1850 (swamp grant) related only to the States in existence when it
was passed, it was locally inapplicable to Minnesota,"-Uutil afterwards
special legislation extended it to that State. Thisdecision was made on
March 3,1884,but prior thereto, in1874, asimilarelaim, arisingunder sim-
ilar laws and conditions to that of Kansas, was presented to theCommis-
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sioner of the General Land Office in behalf of the State of Nebraska, and
was rejected. On appeal to this Department, my predecessor, Secre-
tary Delano, reversed the action of the Commissioner and directed the
certification of the claim, and its transmission to the Comptroller of the
Treasury. The decision of the Secretary was based upon the ground
that under the general provision in the Nebraska law, the act of 1857,
supra, was made applicable to that State, and it was entitled to have
its account stated as therein directed. When the Nebraska account
reached the Treasury, the then Comptroller, Mr. R. W. Tayler, on No-
vember 4, 1875, rejected it, holding in an able opinion that the act of
1857 was only applicable to the States in the Union at the time of its
enactment, and not to those subsequently admitted, as was Nebraska;
also holding that State could not get the five per cent under its com-
pact, for the grant there was, like that of Kansas, of the net proceeds
of the sale of public lands; that the lands in question being Indian
lands were not "public within the meaning of the grant; that the so-
called sale being made for the benefit of the Indians and by the gov-
ernment as their trustee, there were in its hands no proceeds, net or
otherwise, ot of which Nebraska could be paid five percent or any
other sum.

Things were in this condition, when, at the October term 1877, the
supreme court decided the case of Beecher v. Wetherby, (95 U. S., 517,)
wherein it was supposed to have been ruled that lands in the category
of the Indian lands in Kansas were "public" lands and passed by a
grant as such. Thereupon, on April 19, 1877, the Commissioner of the
General Land Office, on application of the State of Kansas, prepared
and forwarded to the First Comptroller of the Treasury an account
showing the amount of Indian lands sold in Kansas since its admission
into the Union, and its claim of five per cent thereon, and the same was
allowed May 17, 1880 (Public Domain, 722) by the then Comptroller,
Mr. A. G. Porter, for the sum of $190.268.27. But as more than two
fiscal years had elapsed since the claim accrued, it was transmitted to
Congress, which made an appropriation for its payment. Since this time
the claims of Kansas, Nebraska and the other States have been made
out each year, forwarded to and paid by the Treasury, until your action
in the matter now under consideration.

The aforegoing constitute the precedents relied upon to show that
similar claims have been paid to all the States p to the present time;
and that the question of the validity thereof should not now be in-
quired into, as it has been determined by this and the Treasury Depart-
ment and by legislative action.

It will be seen from the aforegoing that as to the States in the Union
prior to the act of 1857, the payment of the five per cent on the value
of Indian lands was made by virtue of special legislation, not applica-
ble, under the ruling of the supreme court, in an analogous case, to the
States subsequently admitted; that as to the new States, the action -of
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the Treasury officers has not been uniform; Comptroller Tayler deny-
ing a like claim by Nebraska in 1875, whilst Comptroller Porter allowed
the claim of Kansas in 1880. Thus, the decisions of that Department
can not be quoted as bringing the present claim within the principles
of stare decisis. It is true the claim of Kansas when allowed was trans-
mitted to Congress and appropriation made for the payment thereof.
But I can not accept such action as a legislative construction of the
law, or as in any way relieving this Department from its duty to ex-
amine the present claim, and to decline to state an account thereof, if,
in the opinion or its officers, there is no law to authorize its payment.

The case of United States v. McDougall's, administrator, (121 U. S.,
89), is in point, and grew out of claims pending before this Department
on contracts made by certain Indian commissioners to supply some of
the tribes with beef cattle. The cattle were duly supplied and drafts
given to the different contractors. Some of the drafts were paid and
some were not. Fremont went to Congress and got an appropriation
to pay his claim "' for beef delivered to Commissioner Barbour, for the
use of the Indians in California." Helmsley and McDougall went to
the Court of Claims, who rejected their claims because based upon a
contract made without authority. Congress, however, made an appro-
priation to pay Helmsley's claim. Norris also sued and his claim was
rejected. But Congress passed an act directing the Court of Claims to
examine and allow the same on the basis of the actual supplies fur-
nished, and Norris obtained judgmentfor $69,900. Sbsequeutly, Fre-
mont sued on another claim and the Court of Claims awarded him judg.
ment, on the ground that the aforegoing acts of Congress constituted a
clear and distinct legislative recognition of the obligation of the United
States to pay the fair value of the subsistence furnished. This decision
was followed in two other cases. In one of which, that of Belt, the
court, reviewing the circumstances connected with this class of claims,
held that the United States were in law liable under the agreement
for furnishing the supplies to the Indians. From these decisions no ap-
peals were taken by the government. McDougall's administrator, sub-
sequently, also brought suit and obtained judgment in the Court of
Claims, all of said claims growing out of the same transaction.

In McI ougall's case, though not differing from the others, an appeal
was taken by the government to the supreme court, and that tribunal
held that the contract under which the claim arose fixed no liability
upon the government, because made without proper authority. In rela-
tion to the question of legislative construction as shown by the previous
acts making payment for like claims the court said:

That Congress by special acts made provision for the payment of
particular claims of the same class furnishes no ground whatever for
the assumption that the government recognized its legal liability for
the amount of such claims, much less for the amountof all other claims
of a like character. Such legislation may well furnish the basis for an
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appeal to the legislative department of the government to place all
claimants of the sane class upon an equality.

But the discretion which Congress has in such matters would be very
seriously trammelled, if the doctrine should be established, that it can
not appropriate money to pay particular claims, except at the risk of
thereby recognizing the legal liability of the United States for the
amount of otherelaims of thesame general class. Thesame considera-
tions apply to the suggestion that the liability of the United States to
McDougall's administrator, as upon contract, may arise from failure or
refusal of their law officers to proscute appeals from judgments against
the government in suits brought by other parties holding similar claims.

The question to be determined is, not whether the representatives of
the government have heretofore been guilty of neglect in not prosecut-
ing such appeals, but whether, in the case in hand, the plaintiff has a
valid claim in law against the United States.

The law as here laid down by the supreme court seems to fix the
measure of my duty in the premises; and to require that I should ex-
amine into the legality of the claim presented, regardless of the sup-
posed legislative or executive construction, and determine whether it is
"a valid claim in law against the United States."

Apart from any other considerations, it is insisted that the case of
Beecher v. Wetherby, spira, determines the question in favor of the
State.

That case arose on a construction of the clause in the compact with
Wisconsin, on her admission to the Union, which provided, " that sc-
tion numbered sixteen in every township of the public lands in said
State, and where such section has been sold or otherwise disposed of,
other lands equivalent thereto, and as contiguous as may be, shall be
granted to said State for the use of schools." The State was admitted
in May, 1848, but prior to that time the Indians roamed over much of
the territory of which it was formed. In 1825 the United States under-
took, by treaties, to settle the boundaries of lands claimed by the differ-
ent tribes, and the particular section in question was within the bound-
aries of the land recognized as belonging to the Menomonee Indians.
By further treaty the boundaries of theMenomonee country were again
fixed. Portions of their land were ceded; one tract was set apart for
them as the " farm " country, and for " homes," without conditiois look-
ing to the extinguishment of title or rightof occupancy, whilst the other
tract was to remain to them "for a hunting ground until the President
of the United States" should deem it expedient to extinguish their
title," when they promised to " surrender it immediately upon being no-
tified of the desire of the government to possess it." The tract in contro-
versy was within this " hunting ground," and was afterwards ceded to
the Stockbridge and Munsee tribes.

In October, 1852, the township embracing said section was surveyed;
and in 1854, subdivided into sections. By act of Congress of February
6, 1871, the lands theretofore occupied by the Stockbridge and Munsee
tribes were authorized to be sold, and subsequently were sold. The
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plaintiff claimed title to section sixteen under patent from the United
States, bearing date October 10, 1872, and the defendant claimed title
under patent from the State of December 15, 1865.

The court held that the compact operated to transfer to the State the
title to the sixteenth sections as soon as they could be identified by sur-
veys; that said sections were appropriated to the State, withdrawn.
from any other disposition, set apart from the public domain, and no-
subsequent law authorizing a sale of it can be construed to embrace
them. "All that afterwards remained for the United States to do with
respect to them, and all that could be legally done, was to identify the-
sections by appropriate surveys." In continuation, the court says that
in relation to lands in the occupancy of the Indians there can be no
doubt as to the power of Congress to pass the fee by grant, and it has
no doubt in the case under consideration of its intention so to do. The
fee simple title having thus passed to the State, subject only to the-
Indian right of occupancy; that right having been extinguished in a
short time after the admission of the State; and the sections having:
been identified by surveys in 1854, it is evident the title of the State be-
came complete in the section upon its being thus identified and the sub-
sequent attempt of Congress to sell it in 1871 passed no title.

I do not see that the case of Beecher and Wetherby can properl-
affect the claim of Kansas now under consideration. Under the ruling
in that case, and by virtue of her compact, unquestionably she would
be entitled to the sixteenth and thirty-sixth sections of the lands in oc-
cupancy of the Indians, when the occupancy ceases and said lands are
identified by survey; or if said sections have been otherwise properly
disposed of, to other lands in lieu thereof. And the fact that the grant
of the five per cent claimed is made by the same act, as thus passes-
the conditional grant of the school sections to her, does not, that I can
see, add strength to the claim. The one is a grant of the fee simple
title to land, and the other a grant of the profits, so to speak, out of
certain lands.

Under the grant, when the fee simple title and the right of occupancy
become united in the United States, its whole title and right of posses--
sion passes to the State by virtue of the previous grant thereto. This
seems plain enough. So, under the fifth clause of the compact, I can
understand when the United States receives any net proceeds from the
sale of public lands in Kansas, that State is entitled to be paid five per
cent thereon. But I cannot see how it is possible for the United States
to make such payment until it has made a sale out of the proceeds of
which it has the authority of law to make such payment.

That the sale in this case is such a sale as was contemplated by the
Kansas compact I do not believe. And if I did believe it, the language
of the supreme court, in what are known as the Five- Per Cent cases
(110 U. S., 471), would make me doubt the. correctness of that belief.
In those cases petitions were filed, in that court, by each of the States-
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Of Iowa and Illinois, praying for a writ of mandamus against the Com-
missioner of the General Land Office to compel him to state an account
between the United States and the State, ascertaining the sum of money
due the latter under a similar provision as here, allowing " five per cent
of the net proceeds " of lands lying in the State and " sold by Congress,"
and requiring him to include in said account five per cent of the value,
computed at one dollar and twenty-five cents per acre, of lands taken
up in said State under United States military bounty land warrants.

The supreme court refused to recognize the validity of the claim, on
the ground that there had been no sale of such lands by the government
within the meaning of the statutes relied upon, which are almost iden-
tical in language with that of the Kansas compact.

In the opinion of the court it is said:

When each of these acts speaks of lands sold by Congress 'five per
cent of the net proceeds' of which shall be reserved, and be ' disbursed '
or ' appropriated ' for th6 benefit of the State in which the land lies, it
evidently has in view sales in the ordinary sense, from which the United
States receive proceeds, in the shape of money payable into the treas-
ury, out of which the five per cent may be reserved and paid to the
State; and does not intend to include lands promised and granted by
the United States as a reward for military service, for which nothing is
received into the Treasury. The question depends upon the terms in
which the compact between the United States and each State is ex-
pressed, and not upon any supposed equity, extending those terms to
cases not fairly embraced within their meaning.

It seems to me that the reasoning of the court covers the case under
consideration. That tribunal, construing compacts similar in language,
holds that the only sales contemplated thereby are such as would give
the United States money "out f which thefive per cent may be reserved
and paid to the State. " Is that the case in regard to the lands in ques-
tion They are ceded to the government to be sold; and, after deduct-
ing expenses of survey and sale, the proceeds are to be deposited in
the treasury for the benefit of the Indians. The United States would
violate its trust, if it were to touch one dollar of said funds, save for
the purpose to which they are dedicated; for it is evident that neither
the government, nor the Indians contemplated, at the time of the ces-
sion, that the proceeds of their lands were to be reduced by the dona-
tion of five per cent thereof to Kansas, of which State the latter were
entirely independent, owing to it no political or other allegiance.

The United States having no power to reserve from said funds and
pay to the State five per cent, in the view that there was no such sale
of the lands as was contemplated by the act of admission, it follows
that the present claim of the State should not be certified to the Treasury
officials.

In addition to what has been said, it may be added that as to the
Osage lands, the percentage on the sale of which constitutes the greater
part of the present claim, their status was judicially determined by the
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supreme court in the case of the L., L. & G. R. R. Co. v. United States
(92 U. S., 733.)

There a grant was made by the United States to the State of Kansas
of land for the purpose of aiding in the construction of a railroad. After
the cession of the Osage lands to the United States, the railroad was
definitely located through them, and no patents being required, the odd
numbered sections within the granted limits were certified to the State
for the use of the said road. Subsequently, suit was brought by the
United States against said company to recover the title to said lands,
and the supreme court held, that the status of the Osage lands was
such that they did not pass by a grant which only took effect on public
lands. The legal status of these lands having been thus determined by
the highest court to be such as would not pass under a grant of public
lands, I would be assuming an undue responsibility were I to decide
that the same lands are public lands, for the purpose of extending by
implication the five per cent grant in the present case. This I decline
to do.

In arriving at the conclusion before stated, I am relieved to know
that, if the agents of the State of Kansas are not satisfied of its correct-
ness, they can follow the example of the agents of the States of Iowa
and Illinois in the Five Per Cent cases, and apply for a mandamus. By
this means the questions involved will, by an almost summary method,
be brought before the supreme court of the United States, the highest
tribunal in the land, and to whose decree all will bow with cheerful ac-
quiescence. But, until such authoritative construction of the law in
their favor, I must decline to approve of this claim, as at present ad-
vised.

2278 DE--46
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Treaty of April 29, 1868 .................. 343 Of State courts considered ..-... ..... 158
The Department has no authority to die- Of district courts in Louisiana in the mat-

pose of lands acquired from the Mille Lao ter of probate and succession -------------- 158
Indians by the treaty of 1864. (March 20, Not granted to United States courts to
1865) ................................... 102, 541 stay proceedings in State courts -481

The words " on the White Earth reserva- A claim before a tribunal without, is rot
* tion" in the act of July 4, 1884, not consist- subjudice- -------- ,,,,,,,,,,,,,,,,,,,,,- 415

ent with the otherwise clearly expressed Of the Commissioner, under the direction
intention of said act . -.................. 541 of the Secretary, extends generally to all

Acquired from certain Chippewa bands matters pertaining to the disposition of the
by treaty of March 20, 1865, withheld from public land -1 - - 570
sale by act of July 4, 1884 -.................. 51 Of the local office not restricted in hear-

Disposition of, under treaty not effective ings ordered by the General Land Office or
prior to the action of Congress ............. 138 the Department --------- ----------- 1

Title to, extinguished under second sec- Of the General Land Office exists until the
tion of the grant to the Northern Pa- issue of patent ... - ......... 49,174
cific ................... . 138, 343 Over patented land restored on surrender

When the ratification of treaty concerning, of patent -1---.......-...... 301
relates back 140 Of United States district court in private

Claia. of Turtle Mountain Indians in- claims, under the act of July 1, 1864 ....... 320
definite .-...... - 557

On entry of landwithin the former Omaha l and Deiartment.
reservation the purchaser is entitled to one See-Jurisdiction.
year within which to make his first pay-
ment ....-............... ... 708 SECRETARY.

The allotment act of 1887 recognizes the General supervisory authority ........... 483
right of additional allotment to aggregate Executive duties of, defined .............. 483
the amount named in said act .............. 520 Authority of, in all matters pertaining to

Patents for, as affected by the act of 1887. 520 the disposition of public land or settlement
The allotment act of 1887 to be carried into of private claims ....................... 483, 570

effect under executive direction ............ 520 Authority in disposition of public lands.. 49
Allotments may be made by the regular Scope of authority in settlement of claims

agent in charge, or by special agents ...... 520 on account of timber depredations ......... 240
Allotments of, constitute an appropriation Supervisory powers, how invoked - 23

of the land .............................. 311 In acts of, the assent of the President is
Allotment recognized at Fort Custer ..... 226 presumed .................................. 520
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The decision of the Acting Secretary is in Application for patent or survey may em-

efftet the act of the Secretary .............. 277 brace several contiguous locations ......... 198
Will correct errors of local office in proper Appeal not accorded to protestant .,,,,, 93

case made .- 4,1............. , 438 Allegations of protest should receive full
consideration-................. ... ,.28

COMMIISSIONER OF THE GENERAL LAND The rightofa co-owner should be asserted
OFFICE, as an adverse claimant ..................... 93

Authority of, to formulate regulations.. 25 Both a water-right andmill-site claim may
Action in passing upon decisions of local be located on the same tract of land.,.,,.190

office is judicial ............................ 245 Actual use of land for mining or milling
General authority of Commissioner in all purposes contemplated by section 2337, R. S. 190

matters affecting the disposition of the pub- The discovery shaft being excluded, the
lic lands ....-...... , , . . 570 applicantmsst showthe existence ofmineral

A decision rendered by the Acting Com- on the remainder of the claim. ............. 703
missioner has the same force as the act of Provisions of circular of May 11, 1885, ex-
the Commissioner-.............504 tended to applications prtor to December 4,

1884- ................. . 468
REGISTER AND RECEIVER.
Decisions of local office of no effect until Mortgage.

passed in review by the General Land Office 245 See A ienation, Practice.

Military Reservation. Notary Public.
See Reservation. Attestation of, when authorized, imports

Mineral Land(Is. the same verity as the attestation of a1~~1ineral Lands, ~~~~~~clerk of a court of record-.........626
See Patent. Certificate showing official character of,
Determination as to character of final . . 131 | should be made. by the clerk of the court
Fee of, indivisible 256 where the appointment is recorded, or the
Land containing a mineral spring is not. 190 officer in charge of the records containing
Not known as such, but sold as agricult- such appointment .......................... 626

ural, title passes ..- ,,...... , .. 193
Known to be suchexcepted from railroad Notice.

grant .,,ee ..... P,,,act,,,ce,........... 193
Found to be such after patent under railSee Practice.

road grant, does not affect the title ...- 193
Settlers upon, without protection .- . 131 Oflicer.

Act of, when inadvertent -................ 202
Mllining Claim. Rights of parties nof lost through failure

See Patent. of, to properly discharge his duty ........ 231, 643
The word " claim " discussed . . ........ 199 Misinformation by, does not justify a vi-
Local regulations recognized ............. 131 olation of the law .................. ,,. 350, 403
Failure to comply with local regulations Are presumed to discharge their duties

matter for protest or adverse suit .- . 131 properly .-....... ,,,,...,,,,...,.,,.,.,,,,,.514
Preliminary proof for patent must show

the claim valid at application .....-....-... 25 Patelt.
Notice must give the course and length of Divests the Department of all authority

a line connecting the claim with a corner of over the land or title thereto ............. 483
the public surveys, or with a mineral monu- Relates back to the inception of right. . 38
ment .....-......... ,,,........ ......... 685 For land not purchased conveys no title.. 96

Failure to post on contiguous mill-site por- Right to, having vested is equivalent to
tion of claim excused, and the entry sent to issue of-1 ....... ,,. , ........ 38
the board of equitable adjudication ......... 513 Resting on conclusive adjudication not

How the period for filing adverse claims disturbed ......-.. -,.,,.,,,.,, 185
may be affected by the date of posting-.... 510 Certificate and official survey form a part

Posting for 60 days sufficient if the same of -..... ,,.,,,,,,,,,,,......... 96
period is covered by publication ........... 510 Boundary description in, not always con-

In giving notice of application the re- clusive as to identity of tract - , 96
quired period of time must be covered by Issued to correct mistake ................ 105
each form of notice .............- ,,.. -510 Under a settlement claim for land grant-

Annual expenditure for claims held in ed to a railroad company conveys no title .. 415
common ....- ,,,,,..,,,,.............. 199 Though fraudulently obtained, segregates

Purpose of survey and plats .............. 199 the land .- ,,,... ,,,,,.,,,,.,,.,,,,,,,,,,.475
Survey of, should exhibit boundaries and Precludes departmental action under the

conflicts- .................... ...... 199 first section of the act of April 21,1876 ... 144, 205
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To issue in the name of minor orphan On the defendant's failure to cross-exam-

children of the deceased entryman under ine witnesses at the proper time the recall
the homestead law ...................... 222 of said witnesses should be at his expense. 647

Suit to vacate not advisedif the applicant In case of decision rendered without juris-
therefor has an adequate remedy of his diction the irregularity may be corrected
own . 141 by summary proceeding .................... 613

Suit to vacate advised for the protection Intervenor must disclose under oath the
'of third parties who are otherwise without nature of interest .......... 603
remedy ............................. 28 Irregularity in proceedings not consid-

To fictitious party conveys no title ...... 475 ered in the absence of objection -..---. 451
Should be surrendered for reissue to A party may not complain of favorable

cover larger amount .................. --- .336 action taken on his own motion 446
The finding of facts on which it issues Withdrawal of contestant does not pre-

not to be assailed collaterally -............. 193 vent action on evidence adduced ... 40, 385
On private claim in California does not The Department, on behalf of the gov-

affect the rights of third parties ............ 503 ernment, may take action on facts estab-
For confirmed private claim in Florida lished though not charged .......... - 372,394,590

issues to the assignee of the confirmee on Contestee to proceed only after the estab-
production of regular chain of title ......... 677 lishment of a prima facie case ............. 58

For private claim must follow confirma- Matual concessions to obviate litigation
tory act ........... -61 encouraged ................................ 119

For mineral land should not contain res- Cases not referred to the Attorney-Gen-
ervations .------------------------------ 193, 256 eral except where the Secretary is in doubt

Issue of, for mining claim conclusive as to as to the correct conclusion-. -------------- 277
all facts upon the existence of which such Right of parties to rely on order of dis-
issue depends ............................. 28 missal ... ..........-... ...... ... 212

For mining-claim will not be assailed by When the supervisory authority of the
the government on the allegation that lo- Secretary will not be exercised .......... 111, 236
cal regulations were disregarded - 131 AMNDMENT.

Mineral, should only contain terms of
conveyance and recitals showing compli- See Application, Entry, Filing.
ance with the law ----------------------- 193, 256 Permissible on day of hearing ............ 211

Plat. APPEAL.

See Sureey. See Contest.
General effect of discussed -------------- 504

Practice. Rights lost by failure to .................. 262

See Contest, Contestant, Eridence, Stat- Is the proper method of invoking the su-
utes also Rules of Practice Cited and Con- pervisory authority of the Secretary ....... 613
strued, page xvii. Deprives the General Land Office of fur-

ther jurisdiction ........... 205, 224,438, 504
GENERALLY. Does not lie from order requiring addi-

Rules of, intended to be in harmony with tional final proof without judgment on that
general regulations and circular instruc- submitted ................................ 429
tions .......-........-......... ...... 671 Will lie from rejection of final proof .... - 421

Rules and regulations do not abridge stat- Will not lie from the refusal of the Com-
utory rights ....... -........... ... 429 missioner to review a decision 99,410

Precedent followed unless clearly con- Lies from a refusal to order a hearing .. . 22
trary to law -.......................... 277,712 Will lie from decision holding the evi-

Rules of, to be followed - 22 .. deuce insufficient to warrant cancellation
Long established, accepted as authorita- and directing new hearing ............- --. 58

five . ...... -......... .... 92 Notice as to right of, must be given under
Rights acquired under existing rulings . rule 66 . . . . -. 377

not disturbed .............. .. 111,169, 292, 624 Notice of, and specification of errors must
Rule of, while in effect has the force of a be served upon the opposite party ......... 169

statute - .--.--...... ------.- 111,169 Notice oft and specifications of errors may
Rules of, when not in conflict with law, be filed at different dates .................. 251

must regulate procedure ......... 111,236 Seventy days allowed for, when notice of
Hypothetical cases not considered - 258 decision is given through the mail by the
If a case is ready tor consideration under local office ............................... 475, 479

the rules of, it may be advanced on the Failure to, not excused on the plea of
docket without notice to either party ...... 675 want of notice when the record shows no-

All questions as to preference rights of tice to the attorney ...... ........ 245
settlers must be raised in and decided by Right of, defeated by failure to file speci-
the local office ............................. 658 fication of error within the proper time.111, 251
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Rules 88 and 90 are mandatory ............ 111 Right of, not lost through failure of local
Not entertained without specification of [ officers to give notice of adverse decision .. - 231

errors ..................... ....... .. 158 Rules of practice with respect to, must be
In an appealable case is a waiver of pend- followed in case of hearing ordered under

ig motions ....... 1... ....... .... 438 mineral circular of October 1, 1881 ........ 671
Waived by the initiation of another con- CONTINUANCE.

test ....... .................. 350
Pending not waived by the initiation of I Abuse of discretion on application for, will

second contest on new ground .............. 451 be reviewed on appeal ...................... 647
Waived by subsequent application for re- Motions for, addressed to the discretion of

payment-419 the local office-........................ 647
Appellant entitled to notice of defective. 251 Instructions of December 27, 1882, con-
Sufficiencyof, fromthe General LandOffice cerning ................................... 142

to be determined by the Department .. 251 Not granted without proper showing of
The Department is not concluded by the diligence ............................ ...... 273failure of the Commissioner to act under rule Affidavit for, held good though made prior

82 ......................... ........... 99 to the day of hearing and before an officer
Rule 82 is only to prevent the transmittal other than the register or receiver ......... 142

of an appeal the Commissioner considers de- Maybe granted to adverse claimant in case
fective ................- 99 of protest against final proof ............... 210

The General Land Office ma3 reject if not I HEARING.
fled in time ....... 205 Should not be had pending disposicion of

Should not be dismissed by General Land
Offi-e if received without objection . . 2051 an appeal arising under a previous contest. 227

In the ece of a decision of the oca Should be ordered when pre-emptor offers
offic:, not within the exceptions to rule 48, mling for entered land, alleging prior settle-
becomes final, and should not be reversed by lt .... .................................... 526
the General Land Office ................. 585 | t oailure to subaitrtestimonyon due oppor-

The second exception to rule 48 is only ap- tunity offered in the regular course of pro-
plicable as to rights between the claimant seeding cuts off right to be further heard . . 446
and the Government .... ......... .. , . .6 Should ot be accorded one who fails toaRdulhe oer ent ............... ...... 64 appear and protest against final proof ...... 210Rule 48 should be constrned with rule 81 Ntc faddcsosb oitrdlt
as amended ....... 0........ , 624 Notice of and decisions by registered let.

Failure to, under rule 48 may be sonol u | ter or personal service ................. .. 204Failue to undr rue 48may e coclu. Not accorded mortgagee of entry exceptsie as against parties, but does not pre- |8f
elude examination of the case by the Gon- 1 for cause shown ................. ...... 385exaiatin Offecae by...... ..... Gen- 2 45, 59, 624On special agent's report a proceeding de

Though not filed in time,the case under n....................2............ ..................... 22Ta 48 and 49 shoutfild n tiewhed ce . Procedure in hearing ordered on specialrules 48 and 4 should be reviewed-.....212 agn'reot22,713
Whether taken or not from decision of the W ode n s report the

localoffie theCommssioler sould eterWhen ordered on special agent's report thelocal office, the Commissioner should dter. government should submit its testimony
mine mattere of law involved -- d 624 first ........................................ 22Right of, from Commissioner's decision On special agent's report, order of July 6,
lost by failure to appeal from action of local 1886- ........ agent's.report,.order.of .149
office- .....................- , Pending cases not affected by the circularIn the absence of, the refusal of the con- of July 31, 1881- cases not b370
testee to answer proper questions on cross- Under swampland circular of.......3
examination is such an irregularity as to I ......swamp .land ........... f December
warrant the General Land Office in a re-ex-
amination of the case under rule 48 ... .. 599 NOTICE.

Filed by transferee, before notice of de- Must affirmatively appear ............ 398, 611
ision was served on entryman, is in time-- 198 Presumption from record ..........-..... 205
Where two parties are adversely affected I In the absence of legal, actual knowledge

by a decision the appeal of one will not pre- does not put aparty upon defense ..... .... 213
elude motion for review by the other, nor Actual, will not confer jurisdiction in the
will the denial of the motion affect the ap- absence of legal ........... .... .... .... 253
peal ........................................ 410 Personal service must be had when possi-

Motion to dismiss should be passed upon ble ....................................... 253, 457
when the case i reached in order - ..-. 479 A non-resident will not be heard to say

Raving been sustained as to order of pro- that due diligence was nof used to secure
cedure, the case should be remanded .. 370 personal service ........... ................ 456

Local office may not dismiss ...... 368 Of contest by publication includes posting
Pending disposition of, all action affecting on the land, and jurisdiction is not acquired

the land is suspended ...................... 227 without .................................... 611
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An allegation that personal service cannot Due notice of application for, must be

be made within the State is not essential as given ... .................... 382
the basis of publication .................... 635 Notice ofamotionfor, mustbe givenwith-

Wantof actual, may notbe allegedifthere in the time for filing the same ........... . 99
was proper service by publication ......... 635 Not granted, on the ground that the decis-

Service by publication authorized on due ion is against the weight of evidence, if
showing .41.... .. 6.............. 45 there was contradictory evidence on both

Essentials in case of publication ...... 213, 611 sides ...... .............. 150
Personal service secured through regis- When not allowed on the ground that the

tered letter .--------.................. . 253 decision is against the evidence 387
Service of, by registered letter on non-res- Not granted unless asked for in time . .. 17

ident held good ............................. 213 Not granted to transferee, except on such
Local office should give, by registered let. showing as would entitle the etryman to

ter or personal service in case of hearings or be further heard ........................... 589
decisions .................................. 204 Application for, should be acted upon

Sent by non-registered letter is sufficient, without prejudice to rights recognized in
if the receipt thereof is acknowledged in the first decision ............. ' 608
writing .......... 479 Not granted where an order therefor,

Written admission of the receipt of, suffi- made by the local office, was set aside on ap-
cient . 479 plicant's motion 425

Transmission of, by registered letter pri- J When sought on the ground that the de-
ma fecie evidence that it was duly received- 41 I cision is against the evidence, the testimony

Proof of mailing by registered letter is relied upon should be specifically set out- - 150
proof of service ..........- ... ... 475 Motion for, to be filed within thirty days

Mailing appeal and specification of er- after notice of decision .............. ...... 382
rors by registered letter, within seventy
days after notice, through the local office, of $ Preference Right.
the adverse decision, is proper service, 475, 479 See Cotestacnt.

Of an attorney's act imputed to the party '
he represents ......-..... .............. 438 pre-exnption.

To the attorney of adverse decision suffi-
cient ---------------------------------------. 248 See Entry, Filing, Final proof, Residence,

Of cancellation should be given to assignee Settlement.
if the fact of such interest is known 603 Recognizes settlement as the legal basis

Assignee who has filed in local office state- of a claim against the United States. .. .274, 537
ment showing interest in pending entry is Depends upon settlement made on land
entitled to -...... 603 subject thereto ........................... 289

Transferee of an entry entitled tonoticeof Is a preferred right of purchase ...... 274, 537
hearing . ....................... 22,170, 253 Is based upon settlement, inhabitancy,

Parties in interest entitled to .......... 99, 170 and cultivation ........... 537
Transferee of record entitled to notice of The preference right of purchase, ac-

hearing ................................. 170, 253 quired by settlement, filing, and residence,
Transferee not of record not entitled to, constitutes the nature and substance of a

on the adverse disposition of the entryman's pre-emption claim -............ 553
appeal ............................... 276, 589 A claim resting on the settlement and fil-

Tolosingparty, of adverseidecisionshould tg of one who had previously exhausted
include a copy thereof ................ 233 his right is illegal ..... ........... 16

Proceedingson a case reopened should not Second filing illegal 16
be without due notice ................ 212 Filing and entry of one who removes from

Sufficient, where through continuances land of his own to settle on public land in
service preceded the hearing sixty days.... - 41 the same State exhausts right of ........... 413

Failure to file a motion in time not cured Right of, once exhausted cannot be re-
by notice thereof served within the proper stored except by stored except by Congress 643
period ............... 262 Right of, as affected by failure to file in

Of appeal and argument should include case of intervening claim 188
legible copies thereof ......... ...... 449 Claim finally concluded if unsuccessfully

That the original instead of a copy was set up to defeat the final proof of another. . 260
left with defendant is no valid objection to "Trade and business" that exempts land
the service5................................. 590 from ................................... 180

Not precluded by abandoned townsite
REVIEW,. settlement 180

See Appeal. Fraudulent if made in the interest of an-
Application for, is addressed to the discre- other .......... ......................... 52

tionof the court ............................ 410 Right of, when accorded to a " deserted
Should present some new question ....... 438 wife- .. 42
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Invalid claim not strengthened by tran3- The Higley survey accepted as defining

mutation . .................... 16 the boundaries of the Moraga . 155
All the acts required by law must be per- Date of survey determined by approval.. 415

formed before any right is secured as In the survey of, mandatory and specific
against the government . 442 calls must be followed ................. 559

Not defeated by homesteader who alleges Survey of, under the act of 1864 43
residence within less than six months after I Approval of survey constitutes final ad-
entry and fails to show the same . 440 [ judication- .......... 43

Right of, does not extend to land occupied Publication of notice not required by the
under military authority ................... 376 act of July 1,1864 . 483

Heirs may enter within time accorded the In a ease pending in the United States dis-
pre-emptor . -. 454 trict court at the passage of the act of July

Administrator, after qualification, may 1,1864, the court was authorized to revise a
enter .-............. . 454 former survey or order a new one 320

Right of administrator defeated by the The approval of a new survey ordered by
intervention of a adverse claim 454 the district court in a case pending at the

Duty of administrator fixed by notice of passage of the act of July 1, 1864, rests with
the claim 454 the Commissioner of the General Land Of-

The adverse claim of a railroad company fie .- 1... . .... 320
is not that of " any other purchaser 473 Jurisdiction of United States district

Where rights and equities are equal the court under the act of July 1, 1864 320
first in time has the better title . 643 In Florida, under one square league in

quantity, reported for confirmation January
Private Claln. 14, 1830, were confirmed by act of May 26,

See Public Land. . 1830, except such as were confirmed by the
Validity of, recognized by confirmation 617 Spanish Government after January 24,1818. 677
Title passed by confirmatory act . 43, 61 Parol testimony in the location of, only
Defined as to extent by presentation to admissible where the boundaries, as de-

the board of commissioners 62 scribed in the decree of confirmation and act
Extent of jurisdiction conferred upon the of juridical possession, are ambiguous, or for

board of commissioners and United States the purpose of identifying said boundaries. 559
courts . 320 Title through succession sale dependeht
Patent for, must follow confirmatory stat- upon the jurisdiction and order of the

ute . 61 court .-. 285,158
Within larger outboundaik reserves the Legal representative of confirmee deter-

whole until approval of survey . -. 62 |mined by the local law .. 283
Legislation as to, in California remedial.. 62 Title by " occupation, " &c., is of the same
Correction of boundaries after patent.... 43 validity as one founded on permission to set-
The words "establlshment of San JosO" tle or rder of survey . -.................. .. 617

construed to mean all the lands held for the Title resting on a permit to settle and an
benefit of the mission ...................... 62 order of survey made prior to 1800, without

Status of mission lands in California 62 any settlement or survey, is incomplete . . . 570
Boundaries of Moraga and El Sobrante The term "grant" in the Florida and

discussed ..... - . 62 Louisiana treaties comprehends not only
The claim to the Azusa Rancho was sub those made in form, but any concession, or-

judice until the issuance of patent thereon. 691 der, or permission to survey, settle, or pos-
Of Pueblo Tecolote ............... 61 sess, whether evidenced by writing or parol,
Authority of the court over surveys un- or presumed from possession .............. . 617

der the act of June 14, 1860 ................ 320 Settlement claims in Louisiana, how rec-
Effect of publication and approval of sur- ognized and protected . 283

vey under the act of June 14, 1860 .-. 415 Louisiana settlement claims not con-
Secretary has authority to reverse the firmed absolutely for a certain number of

action of the Commissioner in the matter of acres .-.-. ............... .... 283
a survey -.----------. 483 A claim to land in Florida and Louisiana

Final determination as to survey under resting on occupation, habitation, and oulti-
the act of June 14, 1860, conclusive as vation under the former Government is a
against claimants who do not protect their "private land claim " . - . 613, 617
interests ................ ........ . 415 If the selection and location of a confirmed

Survey of, authorized by the act of 1866.. 43 floating claim is limited to a given period by
Whether invoked by appeal or otherwise, the statute,the Department has no authority

the Secretary under his supervisory author- to extend the time ..........-.. . 705
ity may order a resurvey . . . 483 Failure to confine selection, under a float-

Survey of, must follow decree ... 48, 559 ing grant to non-mineral lands, in accord-
In the location of, the survey must follow ance with the granting act, will not author-

the decree of confirmation and act of judi- ize relocation, if the statutory period for
cial possession ............-......... ... 559 selection and location haa expired .......... 705



INDEX. 735

Page. Page.
The Department has no authority to can- Price of, in case of restored railroad lands. 269

cel a selection properly made under a float- Where a reservation is opened to entry the
ing grant of lands subject thereto .......... 705 Commissioner of the General Land Office
SCRIP, fixes the price of the land ................. 269

Acetion as to issue of indemnity 8rip n- The price of lands within the limits of the
der the act of June 2,1858, will not be taken forfeited grant of the Atlantic and Pacific
except upon the application of a party in Railroad Company in New Mexico is fixed
interest at$250 for both odd and even sections-. 269

Scrip can only issue under the act of 1858, "Pnblic land strip " not attached to any
where 1) the claim has been confirmed and land district- .............................. 384
(2) remains unlocated .........-.......... 570 Should not be withheld from settlement

The uncontroverted finding of the ur- on account of indefinite Indian claim 557
veyor-general that no location has been Purchaser.
made is conclusive as to such fact ......... 570 See Alietie, y, mested (act of

The issuance of scrip by the surveyor- June 15, 1880), Practice.
general, under the third section of the act
of June 2,1858, is subject to the supervision Railroad Grant.
of the Commissioner of the General Land
Offic-7 See Stu ttes.Ofce ----------------- ......... 570

Under the act of 1858, scrip should issue GENERALLY.
in case of an unsatisfied claim for a pecific Nothing passes by implication under.. 4, 10
quantity of land, founded on an order of sur- Takes laud excluded from private claim
vey made in 1795, with no specific location prior to the date wvhen the right of the road
of the land .. .... ........ 570 attached415

"Occupation" claims in Louisiana and at t at ho..4
Florida are within the provisions of the Takes landfreeat definite location, though
third section of the act of June 2,1858 ..- 8 617 n 155, 277,391

If owned by different Darties, and the in- For the p fa
terests therein are separate and determi- For the purposes of boundary and patent
nate, scrip may issue to any one of the own- the Northern Pacific road is divided into

ers otheamout ofhis sceraine intrestffl7sections of 25 miles .. ...... .......... ......... ... 459era to the amount of his ascertained interest 617 The line fixing the terminal limit of the
In claims for, it must appear that the basis The Paific sho e un t rigt

therefor was not expressly excepted from Northern Pacific should be run at right
confirmation-.................. 283 angles to the general course of the last sec-

Under succession sale - ........ ........ .158, 283 ... tion . ..... ........................... 459
Basis for issue under the act of 1850 must Lateral limits, howfdetermined ........ 468, 549

B s i e eh t 1 mActual rights acquired by construction of
appear-..................................... 253 road not affected by the Congressional for-

Private Entry. feiture (Oregon Central) .............. 549
Not allowed for lands withheld from sale Forfeiture of, and circular order as to rea-

untilltafter notice of restoration 25 toration under the act of January 13, 1881. . . 165
Resl~ration notice must follow the can- Made for the construction of a road fromRestbration notice must followv the can-

cellation of an entry to make the land sub- Portland to Astoria, and from a point of
ject to f a- . to ... .. .... -. b25 junction near Forest Grove to McMinnville,

On one certificate, not to include a larger waswin effect a grunt for the construction
number of tracts than provided for in the of two roads (Oregon Central) - 549
form . 30 The words "point of junction," as used in,

May not be made of land within the limits designate the place where two lines of rail-
of the official survey of a private claim in way meet .......----...---------. 549
excess of the amount confirmed and pat.- Act of forfeiture (Oregon Central) exe-
ented of.the.amount.confirmed.and pat cuted by adjusting separately, at the point

of junction, the limits of the two roads in-
Public Land. eluded in said act .......................... 549

See Railroarl Lnds. Under the joint resolution of April 10,
Within the limits of the official survey of 1869, the Central Pacific became entitled to

a private claim in excess of the amount con- the granted lands between Ogden and Prom-
firmed and patented is not subject to dis- ontory Summit 661
position until after the survey has been duly Joint resolution of June 28,1870, uniformly
amended .......................... 660 construed ...... 380

Price of, under the act of January 13,1881, By definite location of road, and indemnity
restoring forfeited railroad lands . . 16 withdrawal under the additional grant of

Appraisement of abandoned military res- 1065 (Saint Paul, Minneapolis and Milwau-
ervation .. . . 228 kee Railway Company), the lands covered

Price of, determined by statutory author- thereby were excluded from entry and set-
ity 269 tlement-.................................... 565
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In a grant of quantity within boundaries Definite location and construction of road

determined by the construction of the road does not effect a withdrawal of the land un-
(Willamette Valley and Cascade Mountain der a grant of quantity or cause it to attach
Wagon Road) rights do not attach without to any specific tract without selection ...... 650
selection .... 650 Acts of March 3, 1863, and July 26, 1866

Of 1865 was a grant in place (Minnesota)- 565 (Kansas), construed together .............. 280
Failure to construct road within the time The act of June 22, 1874, extending the

named does not defeat, in the absence of for- time for the completion of the Saint Paul
feiture ...- :81,511 and Pacific held inoperative ............... 144

The Department must issue patents to the Circular provisions of April 30, 1887, as to
New Orleans and Pacific whenever due om- settlers within the grant to the State of
pliance is shown with the act of February Kansas to aid in the construction of the
8,1887 .. - ......... ...... 593 Northern Kansas Railroad ................. 627

Priority of grant determines the right to Instructions under the act of February 8,
land lying within common granted limits 135 1887, with respect to the New Orleans and

Failure of the company (Northern Pacific) Pacific Railroad claiming underthe grant to
to pay for the survey raises only a question the New Orleans, Baton Rouge and Vicks-
as to delivery of title ....................... 343 burg Railroad Company-................... 686

Title under the grant not defeated by the
failure of the company (Northern Pacific) to ACT OF APRIL 21, 1876.
pay for the survey ------------- - 343

Adjustmentof conflictingrightsunderthe Made necessary by the rulings of the De-
act of July 6, 1886. forfeiting the grant of the partment ................................... 144
Atlantic and Pacific .............. . 269 Held mandatory 144

The words " to be selected within 20 miles The first section confirms an entry made
of the road" do not make the grant a after the filing of map of definite location,
"float" ..........-........ 135 but before notice of withdrawal 144

Adjustment of, deferred pending Congres- Action will not be taken under the first
sional action ............................... 107 section if patent has issued 205

The " Indian title " referred to in the see- Second patent not authorized by the first
ond section of the, grant (Northern Pacific) section 144
did not include rights protected by technical
reservation . L A........O............ ....... N.. 138,343

Extinguishment of Indian title under the
grant to the Northern Pacific .... 138, 843 After a formal definite location, rights

Legal subdivisions of odd-numbered see- acquired thereby cannot be disturbed by
tions lying south of Goose River (which for- Departmental action ................. 661
merly constituted the northern boundary of A line of road is definitely located when
the Indian country claimed by the Sisseton the map thereof is filed and the Secretary
and Wahpeton Sioux) inured to the North- of the Interior gives his consent and ap-
ern Pacific grant on extinction of the Indian proval to such location ..................... 661
title -.. . ......... 670 No direct authority for the appointment

Plan of adjustment adopted in the matter of the commission to determine the line of
of settlement claims in conflict with the definite location between the completed
Northern Pacific grant, on the northern portions of the Central and Union Paoific.. 661
boundary of the former Sisseton and Wah- Date of survey no longer accepted as defi-
peton Sioux "Indian country ........... ... 670 nite location .............................. 62

Action of forfeiture required to restore "General route" and "definite location"
granted lands to the public domain ......... 81 distinguished (Central Pacific) 62

Whether one of quantity or in place deter- Maps of " definite location " precede con-
mined by the price fixed on the sections not struction-........ 6
granted 135 The construction of a road on the line of

The status of certain lands selected by the "general route " will not cause the map
Western Pacific opposite the first completed thereof to be treated as that of " definite
section ... 277 location" unless so offered ................. 62

The Department will not interfere with The acceptance of the completed sections
the discretion of a State in disposing of lands between San Jose and Sacramento deter-
granted in aid of internal improvement ..... 81 mines the date when the line was defi-

Certain lands in Washington Territory nitely fixed" (Central Pacific) ............ 62,15
withdrawn for the Northern Pacific, re- Deinite lcation prior to survey-.......... 356
stored to entry ............................. 193 Locality and quantity of grant fixed by

Rights of a company claiming as assignee the road as made or located ................ 468
under . . - ........... 81 Duplicate map of definite location treated

Right attached to certain lands at date of as original though filed after the time al-
grant (Central Pacific) ................. 12 lowed for the completion of the road ...... 107
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Page. Page.INDEMNITY. Selection within'granted limits confers noThe right of seleetion within indemnity right to land not granted .................. 396limits is a preference right that may be as- Defeated by pre-emption claim for offered

serted as against every one. 658 land existing at definite location, though theFailure to assert the right of selection settler bad failed to make proof and pay-within indemnity limits as against a settler ment within the statutory period . . 473until after final proof is a waiver of such Hearing ordered to determine the status
right ....... 68 ........................... of an alleged adverse settlement claim. 473The Department may prescribe rules un- A pre-emption claim at the date of definite
der which the failure of the company to location excepts the land covered therebyproperly assert its right as against a settler from the grant to the Union Pacific. 553after indemnity withdrawal will operate as If the preference right of purchase undera revocation thereof as to the tract in- a pre-emption claim exists at definite loca-volved ...-. 688 ........................... tion the land is excepted thereby, though

Indemnity withdrawal confers no vested actual habitation may have ceased priorright, and is dependent upon the will of the thereto 553Secretary of the Interior, who may revoke Land excepted from, by existing entrythe order and restore the lands to entry... 658 when the right of the road attached 396Settlement claim precludes indemnity se. Precedence as against a, is accorded alection of lands excepted from withdrawal. 566 homestead entry made on the day when theRight to indemnity though road was not map of definite location was filed 356built in the required time . 511
Indemnity selection cannot be made of WITHDRAWAL.

land within the granted limits of another
road not constructed within the required The Department has power to make in-period, but definitely located, and remain. demnity withdrawals, though no express an-ing unforfeited by Congress. 52 thority therefor is conferred by the grant.- 650Lands " in place " excepted from, are not Executive withdrawal not effective until
subject to indemnity selections ............ 432 notice thereof is received at the local office. 650Confdicting indemnity limits . -.. . 280 Indemnity withdrawal does not take effectPending appeal of a settler selection upon land covered by pre-emption claim
should not be allowed ................ . 396 (Northern Pacific) 566Joint resolution of June 28, 1870, protects Within the forty miles limit (Northern
prior settlement within indemnity limits Pacidc) a statutory withdrawal followedthe(Southern Pacific) .. 380 filing of the map of general route- 25In the absence of statutory direction the Lands within the indemnity withdrawal
right of selection not governed by the co- for the Atlantic and Pacific were exceptedterminous principle .............. .. 81 from the grant to the Southern Pacific : 691

Withdrawal on general route (Northern
LANDS EXCEPTED FROM THE GRANT. Pacific) did not take effect on land covered

by a pre-emption claim 529Lands not free at definite locations do not Revocation of withdrawal effected by ap-pass . 138 propriation of the land and its subsequent
Lands that do not pass when the grant restoration to the public domain ............ 332takes effect are not granted . 13
Landappropriatedwhenthe mapof general RIGHT Or WAY.

route is filed, but free prior to definite loca.
tion, is not held to await the same, but is Company is not required to file proof ofsubject to the first legal application North. organization under the laws of every Stateern Pacific) . ........... . 333 and Territory through which the road may

The right of purchase under the act of pass .............. 384
June 15, 1880, defeats the operation of, at Act of March 3, 1875, applicable to " pub-definite location ...................... 333, 529 rie land strip " ....................... 384

Defeated by settlement claim covering
date of grant, withdrawal, and definite loca Railroad Lands.
tion ....... -2.... . 274, 616

The abandonment of a settlement claim See Public Land.
after the rights of a grant attach will not Restored to entry . 193, 269, 549inure to the benefit thereof . 274, 616 Within New Mexico formerly granted toA subsisting order of the President with- the Atlantic and Pacific Railroad Companydrawing lands for the use of Indians excepts restored to public domain and opened tothe land covered thereby when the grant entry at double minimum . 269takes effect ....... .432 The forfeited lands in conflicting limitsDoes not take effect upon land within the (Atlantic and Pacific and Southern Pacific)
claimed limits of a private claim ............ 691 withheld from entry pending adjustment... 269

2278 DEC-47
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Records. As effected by order of the President

Papers belonging to the permanent files withdrawing land for the use of Indians.- 432

of the General Land Office may not be re- Infavorof school grantsand asindemnity

turned to the parties filing the same ........ 28 therefor-.................................... 216
When brought into market the Commis-

Register and Receiver. sioner of the General Land Office shall fix
the price of 269

See Land Department. Under consideration in section 2364, R.

S. does not include even-numbered sections
Relinquishment. increased in price on account of a railroad

See Appliatien. grant 269

Right of entry secured through, though Sale of military, under the act of June 19,

contestfailed ............................... 5 1874 103

Accompanied by an application to enter Santee Sioux, not opened to entry prior

cuts outa settler on the land ................ 149 to the receipt of Indian allotments ........ 311

Of the contestant's preferred right of en- Distinction between, and Indian lands.38, 343

try 293 Sixteenth article of treaty of April 29,

Of the preferred right of entry when par- 1868, did not reserve the land described
chased may be filed without specific author- theieinas " north of the North Platte River

ity from the contestant ..................... 293 and east of the Big Horn Mountains ........ 343

It is competent for the Department to in- Entry within abandoned military, not au-

vestigate the circumstances attending 361 thorized by the act of July 5,1884, except on

Of entryman offered with application un- ttlement prior to January 1, 1884, and con-

der a different law should be received and tinuous occupation thereafter ........... 555, 632

application allowed subject to adverse The disposition of all abandoned military,
claims .................................... 451 not theretofore disposed of governed by the

Should be received when presented and act of July 5, 1884 ............. 632

entry canceled .............................. 451 Settlement prior to January 1, 1884, pro-

Local offico authorized to cancel desert tected within abandoned military, by the act

entry on receipt of .................. ... 708 of July 5, 1884 ............................ 632
Act of 1856 and section 6, act of June 12,

Repayment. 1858, relative to military reservations in
Florida repealed by the act of 1884 632

Not authorized where the purchase price A appraisement of military, under act of
of land has een twice paid ................ 14228

Notalowed xceptunderspeciic stte- |July 5,1334 ... .................. ............. 228
Not allowed except under specific stain- Recommended for Fort Custerand national

tory authority1............... ........... 114,316 r
No authority for the return of the excess Allotments under the act of March 3,1863,

where the land was improperly sold as were protected in the executive order open-
double minimum ........................... 316 g the Santee Siox Reservation to settle-

Not allowed if the entry was fraudulent- 319 ' mont and entry- Sioux R447
Application for, pending appeal from order

of cancellation is a waiver of the appeal . . . 409 Residence.
Allowed for double minimum excess paid

on land afterwards found not to be within GENERALLY.
the limits of a railroad grant ............... 417 Established by concurrent act and inten-

Allowed where entry cannot be confirmed tion . 179
in its entirety ........ ....... 527 Established from the moment that the

Not allowed in case of voluntary relin- settler goes upon the land with the inten-
quishment ...... 527 tion of making his home there .............. 238

And reimbursement provided by act of Must be continuous and personal ........ 6
March 3, 1887, in case of settlers and pur- Absence caused by judicial compulsion is

chasers within the limits of the grant to the not abandonment .......................... 6
Northern Kansas Railroad ................. 627 Temporary absences excused by sickness

and poverty ....... 215
Reservation. Absence immediately following finalproof

Scope of executive order of, for public submitted in the presence of an adverse
purposes-................................... 49 claim indicativeof bad faith ................ 449

For a public purpose, distinguished from In acquiring, the former must be aban-
a, for the benefit of a railroad grant ........ 49 doned ... 179

Inadvertent notation of warrant location Once established, can only be changed
on local office records does not constitute. .. 202 when the act and intent of the settler unite

Effect of informal notation of record..... 352 to effect such change ............... 6,179
As effected by military occupation ....... 376 Claim of, not consistent with apparent
Exists until formal order of revocation . - 432 evasion of the law 271



INDEX. 739

Page. Page.
Being an essential in both, precludes the The Department in considering an entry

assertion of a homestead and pre-emption on final proof is not concluded by a former
claim at the same time ................ 4 03 decision of the General Land Office ........ 49

Not waived by the act of May 14,1880.... 172 The adjudication of a claim under one law
Of a public official presumptively consist- will not bar a subsequent application for the

ent with the law creating the office ........ 282 same land under a different law ............ 415
Of a postmaster presumed to be within A final decision against a right asserted

the delivery of his office .................. 155 under the pre-emption law is no bar to a
In case of Osage entry .................... 303 claim by the same person for the same land
Cultivation and improvement not the under a different law ................ 566

equivalent of ........ 351 Rule of, not applied where the issue is
solely between the government and appli-

COMMUTATION. cant . 333

Required as under the pre-emption law.. 675 Final adjudication in the Department pre-
Want of, not excused on the plea of pov- eludes farther action by the General Land

erty in case of commutation ................ 448 Office .-... t 613
Want of boeafide, in commutation will de- Determination of rights as between set-

feat right acquired by original entry ....... 392 tlers and a railroad company will not pre-
In case of com mutation should be om- lude subsequent consideration of the status

pated from date of settlement .............. 94 of the lands under said settlement claims
in determining the right of the company as

HOMESTEAD. against the government .................... 661
Commences from date of entry ......... 4.. 06 Effectgiventhe decisionofa Federal court,
Period of, abridged by section 2305, R. S., though the government was not a party ..88, 91

but the quality of, is unchanged thereby.- 205
Actual length of military service should Review.

be deducted from required period of ....... 630 See Practice.
Length of service, not term of enlistment,

determines the amount of time to be de- Revised Statutes.
ducted fiom period o if the soldier was See Statutes; also Revised Statutes Cited and
discharged on account of disability existing Construed, page xvi.
before enlistment ............. 674

Want of, not excused on the plea that the Right of Way.
land required irrigation .................. 296

If alleged before required by thestatuteit See Railroad Grant.
must be shown in good faith ................ 440 School Land.

PRE-EMPTION. The grant of, is of single minimum land. . 543
Reservation of, bars sale and entry as

No definite period fixed by law .......... fly as an absolte grant216
Of pre-emptor available, under act of May Settlement on, before survey 14

14, 1880, on transmutation .................. .118 Settlement claim on, confined to settler be-

fore survey ............................... 408Res Judicata.
Stability of titles preserved through doc- INDEMNITY.

trine of ................................ 185 Indemnity allowed for losses occasioned
Not, except when in issue before the ad. by settlement before survey ............ 216, 543

judicating tribunal ......................... 320 The State (California) not authorized to
Not applicable under changed rulings.... - 49 select double minimum laud in lieu of lost
Final adjudications win not be disturbed 185, school sections .. ........ 543

243, 613 The act of May 20, 1826, construed by sub-
The final decision of the head of a Depart- sequent legislation .............. 3 63

ment is binding on his successor ...... 31, 51,483 Theacts of May 20,1826, and February26,
Final decision of the head of a Department 1859, determine what lands are subject to

reviewed on new facts ................ : .107 indemnity selection ................ _ .. 543
Adjudications of the Department not dis- Indemnity for losses occasioned by frac-

turbed on alleged error in construing the tional sections taken under the act of Feb-
law -2 ................ ruary 26, 1859 (W. T.) ...........-...... 216

Final decisions of theGeneral Land Office Approved indemnity selections are re-
not conclusive as to new parties claiming served as .. 216
before the Department .................. 12 Authority of county commissioners to

Action of thelocal officers under direction make indemnity selections under the act of
of the General Land Offioe wilinot preclude 1833 (W. T.) ................................ 216
a different judgment on the final disposition Informal notation on the record does not
of the case ...... 174, 610 constitute a rejection of the selection 352
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Selections in Colorado in lieu of mineral The act of 1857 allowing5per cent. to the

lands in sections 16 and 36; iroular pro- States on sales nf former Indian lands only
visions ... ............................ 696 applicable to the States then in the Union. 712

The declaration common to the acts ad-
Scrip. mitting the States that "all laws not locally

See Private Claim. inapplicable shall have the same force and
Valentine, not locatable within the cor- effect within that State as in the other States

porate limits of a city or town site - ,,, 382 of the Union " does not enlarge a specific
Right to locate Valentine scrip on lake grant7 1 ......... ................. 712

front in Chicagoreejudicata . ,. 382 The payment of the 5 per cent. to Kan-
Applicant for, under the act of 1858 must sas was limited to sales of public lands, and

show himself to be the legal representative cannot be allowed on sale of Indian trust
of tbe confirmee .......-..... .......... 570 lands ..-.. , . , , . ... 712

Sioux half-breed may be reissued in
smaller denomination at any time prior to Statutes.
location ........................ 695 Should be closely followed - . ... 91

Must be interpreted according to the in-
Secretary of tine Interior. tent and meaning and not always according

See Land Department. to the letter . ..........-..... ......... 541
Whether mandatory or directory, how de-

Settlement. termined- ..... ,. 111
When remedial should be construed liber-

The basis of pre-emption ................. 274 ally . n.-.. , . , , 617
Should give notice of the settler's claim.- 372 Title of an act may be considered in con-
On segregated land confers no right of struction- ,,,,,, ,. .. 61

pre-emption -........... . 289 Words or phrases repugnant to other
On appropriated tract no basis for claim words or phrases that clearly express the

to adjoining unappropriated land - 289 intent and meaning of the statute should be
Not effective if made on land covered by rejected as surplusage ......-........ .541

an entry ....-. - , , 1.. 147,238 In part materia are to be construed to-
Through forcible intrusion confers no gether .- -.......... ,,..... 570

rights ...............--. ----.--.---, 377 In legal parlance the singular embraces
Claim of a pre-emptor who has exhausted the plural, and the plural the singular. .549, 617

his right of no avail ........................ 16 The words "homestead laws" construed
Under contract with supposed owner not as a generic term- , ,,,, ., . 591

trespass- ........................... ,,, 238 To reach the obvious purpose of, " and "
No new act of, required of one on land at is construed " or" . - . . 81

the date of its becoming subject to -, 249 "And" and "or" convertible terms, as
Priority of, considered as between two the sense of the statute may require .-. 5,20

settlers on appropriated land ....... 147, 238, 358 Contemporaneous and uniform executive
On school lands before survey ........... 14 construction conclusive.124, 137, 468, 531, 575,617
On restored railroad lands under act of Rights acquired under departmental con-

January 13,1881 ...........-.- ,.... . 165 stroetion of, not disturbed .......... 167,261,380
Of homesteader is protected as against Rights conferred by, not defeated by de-

later settlers for three months only, after partmental regulations ..-........... . 429
which peliod thenext settler in pointof time, Survey
who has complied with the law, is entitled
to priority ...... 624 Under government, a tract may be identi-

The notice given by, and improvement fled by quantity ...................... 98
confined tothe quarter section defined by the Date of, fixed by approval ............... . 415
public survey 141, 555 Fractional sections to fall on west side of

Purchase of improvements equivalent to township ................................... 17
making .... ........ -,238 " High-watermark," how determined ... 483

Subdivision of sections; circular provis-
Soldier's Homestead. tons -8 ,, . 699

See oetead- Metes and bounds generally conclusive. 98
Extension of, for the adjustment of con-

States and Territories. dicting claims ....... -,.,.,,.369
See Sool Land, Svamp Land. Of former lake bed- ,. , ., 369

Of public land not delayed on account of
Territorial school indemnity selections re- indefinite Indian claim ..................... 557

serve the land covered thereby ............ 216 Suspension of township plat .............. 540
The States of California and Nevada al- Payment of increased rates not authorized

lowed to take doubleminimum land in sats- except on conclusive showing of the plat
faction of the Agricultural College grant - 543 and field-notes ............................. 668
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The price fixed for the original survey of Claim for lands acquired from the Mille

exterior lines should be allowed for retrac- r Lao Indians by the treaty of 1864 (inn.).. 102
ing and re-establishing such lines if the con- Certification of, not disturbed except on
tract authorizes such work, but fixes no showing of fraud or mistake, or alleged
price therefor- ......... ------------------- 668 priority of right (Oreg.) .................. 31, 300

State (Oreg.) to show cause why certifica-
Swamp Land. tion procured through fraud should not be

Plan of adjustment may be varied by the set aside ----------------------------------- 374
Secretary of the Interior ............. 31,236,514 Investigation as to manner of procuring

Distinguished from " lands subject to pe- certification authorized ................. 300, 374
riodical overdow" ........................... 37 Circular of Dc ember 13, 1886 . .. 279

Effect of Secretary's adjudication ...... 31,300 /
Selections of, subject to contest .......... 31 Tinber Culture.
In conflict with settlement claim - 99 See Applicatison, Entry, Final Proof.
The Commissioner of the General Land Must show good reason in case of failure

Office to determine whether the evidence as to comply with the law .................... 363
to the character of the land is satisfactory. - 236 The heirs of a deceased entryinan must

Character of land to be clearly estab. show compliance with the law-._.:....... 398
lished ............-........................ 681 That the natural growth of timber is re-

Field-notes of survey not conclusive ex- stricted by annual fires does not render the
-cept when showing the character of each section containing such growth subject to
smallest legal subdivision. 681 entry ............ 689

On claim for indemnity the aleged basis Sowing tice seeds broadcast not in com-
may be re-examined in the field - 236 pliance with law ................ ..... .. 8

Basis for indemnity must appear to be Method of cultivation varies with the lo-
land of the character granted .............. 636 cality ............................ 9

Indemnity dependent upon the date of the Cultivation must show good faith 40, 323
grant (La. -- ......................... 464 Pendency of a contest no excuse for fail-

Until the governor is invested with au- ure to comply with the law . 104
thority to consent to the adjustment of the The act of 1878 extended rights secured
grant in accordance with principles hereto- under the former acts 233
fore adopted by the Department, no further Rights acquired under former rulings as to
ation can be taken on the claim of the the character of land subject to entry not
State (Ark )..... ...-...................... 636 disturbed1 ...... ........... 21,689

Adjudication under the fifth clause of see- Compliance with law must be shown pend-
tion 2488, R. S., final (Cal.) .......... ........ 37 ing application for amendment 349

The return of the surveyor-general under Planting should be done when the ground
the first clause of section 2488 conclusive, is in proper condition 363
except in case of fraud or mistake (Cal.) --- 99

The State (La.) is entitled to indemnity Timber and Stone Act.
for lands sold between March 2,1849, and
September 28, 1850 ...... ....... 464 Right to purchase complete on proof and

Election of the State (La.) to rely on the payment ....... ..... ... 38
field-notes accepted as basis of adjustment. 598 The right of entry being acquired may

Lands returned as swamp and overflowed he completed by the heirs of the entryman. 38
without the words " made unfit thereby for Tender held equivalent to payment 38
-cultivation " (La.) .... ........ 514 Limited to certain States and Territories. 129

If there is doubt as to the character of Right under, not allowed to defeat or im-
the land, the decision must be against the pair prior valid pre-emption claim .......... 366
grantee ... ............ 514 Applicant under, ceay attack subsisting

State may submit proof in the absence of pre-emption claim .......... ............... 366
agreement to accept the field-notes as the
basis of adjustment .............. 514 Timber Trespass.

The act of 1849 not merged in the later Circular of August 5, 1886 . -.............. 129
-act 514 The Department is authorized to receive

The acts of 1849 and 1850, present grants- 514 the amount found due on account of depre-
Selections confirmed by the act of March dation ...................................... 240

3, 1857 .. 514 General powers of the Department even
Under adjustment by field-notes the char- with respect to the public land extends to

-acter of the land must be clearly apparent.514, the protection of the timbergrowingthereon 240
636 Duty of special agents in determining

Field-notes of surveymade after the grant amounts due for ............................ 240
presumed to show whether the land is sub- " Boxing " pine trees for the purpose of
ject thereto. No suo presumption attends securing turpentine is an indictable offense 389
survey made before the grant (La.)-.. 514, 636 Not excused by homestead entry ......... 389
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Railroad company not liable for, on se- W aiver.

lected lands the title to which appears to See Appeal, Contest, Final Proof, Preference
be in said company ........................ 511 Right, Railroad Grant.

Township Plat. Warrant.
See Survey. See Scrip.

Town Site. Military bounty, not certified in advance
The actual settler upon a lot has the pre- offer to locate .. ............... 178

ferred right of purchase ................... 56 Location inadvertently noted constitutes
An actual settler upon one lot may pur- no appropriation of the land covered thereby 202

chase an additional lot upon which he has Claims allowed byVirginia prior to March
improvements . . ....... 6 1, 1852, entitled to recognition without re-

Informal settlement subsequently aban- spect to the time when the warrant issued. 531
doned does not reserve land from homestead Certain lands reserved for location of
entry . ....... 180 Virginia scrip................... ... 531

Rights of, not reserved in mineral pat- The act of 1852 as construed by the act of
ent ..... ..... ... .. .193, 256 June 22, 1860.............................. 531

Settlers in conflict with mining claim. 131
Circular of July 9,1886 (approved Ntovem- W ater Right.

ber 5,1886), as to manner of acquiring title Not necessarily in conflict with mill-site
to .................-................ 265 claim ................. 1............. .. 190

Location of, under State laws, on land tem- Acquired by priority of appropriation, and
porarily appropriated, is a barto subsequent protected under sections 2339 and2340, R. S. 190
homestead entry ........... - . 475 Not patentable as such .19

0o


