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DECISIONS

RELATING TO (

THE PUBLIC LANDS

TIMBER TRESPASS—SETTLER'S CLAIM,

-

W. CRATSENBERG.

For timber cat by a homesteader from his claim, which he abandons as soon as the cut-
ting is done, the purchaser must settle by paying the purchase price.

Secretary Teller to Commissioner McFarland, July 5, 1884,

I am in 1ece1pt of. yours “of May 29, inclosing the several documents
therein enumerated, relative to the trespass of Willis (or William)
Cratsenberg, of Mmhlgan

Cratsenberg is charged with baving cut during the winter of 1830’81
26,000 feet of pine timber from certain described land entered by him-as
a homestead on the 26th of April, 1880, but abandoned by the entry-
man as soon as the timber had heen cat therefrom. There are no im-
provements on the tract, and the present whereabouts of the trespasser
is unknown. ;

The timber was sold to R. W. Norris, of Whitehall, Mich.,and by him
manufactured into lumber and sold. Said Norris claims to have been
an innocent purchaser, and offers to pay the United Stdtes $2 per 1,000
feet for said lumber, making a total of $52.20,

In view of the fact that the timber was cut from a claim upon which
the entrymm had not established permanent residence, nor made any
improyements whatever, and that the purchaser does not claim to have
made-any careful inquiry as to the right of said Cratsenberg to the tim-
ber purchased from him, I concur in your recommendation that settle-.
ment be made upon the basis of the decision of the Supreme Court in
the ‘case of Wooden Ware Company v. The United States (106 U. S.,
432), to wit, in the present-case a total of $112.40.

You will:notity ?gspecml agent and the proper receiver of public
public nioneys accdrdingly. CLn

1 747 LAND——1
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TIMBER TRESPASS—SETTLER'S CLAIM.
NEHEMIAH P. CLARK.

Trespassers cutting timber during hormeésteader’s temporary absence, and removing
it against his protest, should be prosecuted eivilly and criminally.

Secretary Teller to the Attorney- General, July 7, 1884,

Sir: The recommendations in the Commissioner’s letter of July 3,
1884, are approved. * * *

LETTER.

. S1r: I have the honor to transmit herewith report of special agent
Milton Peden and copy of agent’s letter of transmittal, dated April 16,
1884, relative to timber trespass upon W. } of NE. { and Lots 1 and 2,
See. 18, T. 130 N., R. 31 W., Minnesota, entered under the homestead
law by Noah Baker, ¢ ctober 23, 1882.

As Baker had made complaint (copy herewith) to this office that while
engaged in work 2 miles distant from said land, the pine timber to the
amount of 100,000 feet was cut and removed, I directed the agent to
examine as to both the timber cutting complained of and the circum-
stances of Baker’s absence from his ¢laim long enough for parties to cut,
without his knowledge, the amount stated.

The facts as reported by the agent are that Baker, while engaged in
clearing a lot and erécting a house upon his claim, boarded with his
family at his brother’s, a few miles distant, and remunerated his brother
by working for him at such times as_his help was needed. On one oc-
easion while thus engaged, Warren Hasty, of Monticello, who was cut-
ting timber for Nehemiah P. Clark, of Saint Cloud, on certain land
owned by Clark, went upon Baker’s claim adjoining, and with a large
force of men cut all the timber of any value. . Baker, upon his return,
found that the logs were being removed. He remonstrated, but was
threatened with personal violence if hie dared to interfere. Subsequently
he applied to Mr. Clark for remuneration, aud was twice assured (April
9 and May 9, 1883) that he would be promptly paid for all timber cut
from his elaim. Conies of Mr. Clark’s written promises on the dates
referred to are attached to the agent’s letter. : :

Payment was not made, however, and Baker was finally informed by
Clark that the government had been paid for the timber.

The agent examined the records in the district clerk’s office at Saint
Panl, and ascertained that on the 15th of May, 1883, the United States
district attorney filed #a complaint against Warren Hasty, charging him
with having cut 600 pine trees from the said Lot 2, and on the 17th of
May, 1883, Hasty was arraigned before the United States commissioner,
«plead to said charge,” and was released on his own recognizance, and
there the case ended.

The agent reports that Baker bas established a permanent residence
upon bis claim, cleared and cultivated a portion of the land, erected a
good hewed-log house two stories bigh, a kitchen one story high with a
good cellar, and a good stable. Everything manifests his undoubted
good faith and honorable intentions as an honest, industrious man,
working hard to secure a comfortable home for himself and family. He
has refused tosell any of the timber, and is much chagrined by its loss



DECISIONS RELATING TO THE PUBLIC LANDS. | 3

and the serious injury to his property, there being not a pine tree of
any value left for his own use in further improving the land.

The special agent is “convinced that Clark had Hasty arrested in
order to head off and then smother the case”; be also judges from a
conversation he had with Mr. Clark (brother-in-law to the United States
district attorney) that Clark’s*‘intentions are to have Hasty arraigned
and a nominal fine asses<ed against him in the case and end the matter” H
that Clark “remarked that the court had held that when a party had.
Leen fined for trespass the value of the timber involved could not be
collected from the receiver.” _

" The logs, amounting, as reported by the agent, to 63,000 feet, were at

date of report, April 16,1884, in the boom near the mouth of Little ilk
~ River, where they are stated.to be worth $6.50 per thousand, and are
held as the property of Clark. :
. Hasty claims that the trespass was a mistake. This can hardly be
credited, inasmuch as one of the witnesses named in the report states
that he informed the trespasser that he was cutting on Baker’s claim.
Moreover, it is fair to presume that Hasty was well acquainted with the
land, having, as the agent states, worked in the near vicinity for years
previous; and this. statement is corroborated by the fact that the ree-
ords of this office show settlement for timber trespass upon neighboring
public lands to have been made with the government by Warren Hasty,. .
through N. P, Clark, his surety, amounting to $735. :

The facts and cirecumstances, as reported in the case nnder considera.-
tion, strongly indicate an attempt to impose upon and defraud of his
rights a homesteader who is honestly laboring to acquire full title to his
claim, which he holds from the government. = - : :

The legal title to the land, from which Clark through the criminal
acts of Hasty has unlawfully obtained the timber, is still in the United
States. That the land is embraced in the homestead entry of the settler
aggravates the offense. o

Believing that it is not the purpose of the Department to permit the
timber to- be thus unlawfully removed for the benefit of loggers and
lumber dealers only, and without fault and against the protest of settlers;
from lands which are actually government property, I respectfully rec-
ommend that the case be referred to the honorable Attorney-Geuneral,
with the request that he cause to be instituted against Nehemiah P.
Clark criminal proceedings for the trespass, and civil suit for the full
value of the timber in its present position and condition ; (Bolles’
Wooden Ware Co. . U. 8., 106 U. 8., 432), '

As stated in your letter to this office, dated January 21 last, it is ¢ the
duty of a wise and beneficent government nos only to be careful to do
no injustice, but to be actively instrumental in establisbing and seenr-
ing justice, espeeially in behalf of those too weak or too ignorant to
maiutain their own rights,” :

Although action as recommended will not secure to Baker Tecovery
of damages, it nay secure justice to Dim,in so far as to vindicate his
rights in the premises as a bomesteader, which he ineffectually sought
to maintain, and it will' tend hereafter to establish and secure the rights
of all homesteaders who mnay be similarly imposed uapon and defrauded.
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SURVEY—CERTIFICATES OF DEPOSIT.
MiNERVA H. PURDY.

The proof and payment in this case, and in all cases hereafter, must be received
(under act March 3, 1879, and office cireular September 15, 1843, which provide
that certificates of deposit may be assigned by indorsement in aecordance with
the usages governing in cases of ordinary negotiable paper) on account of surveys,
in the same manmner as if tendered by the depositors in person.

Commissioner MeFarland to the receiver, Fargo, Dakota, July.5, 1834.

I have to acknowledge the receipt of the register’s letter of the
3d instant, transmitting the final proof papers of Minerva H. Purdy in
homestead entry No. 13,188, commuted to cash; also the triplicate
certificate of deposit, No. 1142, for $200, issued by the Stock Growers
National Bauk of Cheyenne, Wyoming, April 28, 1884, in favor of Charles
H. Davis, on account of surveys, and by him properly assigned; and
the appeal of S. B. Pinney, esq., attorney for Minerva H. Purdy, from
your decision of July 3 last, refusing to accept the proof and payment,
beeause the certificate of deposit tendered in payment thereof is not
assigned by the party desiring to make the entry, nor by Mr. Pinney
as attorney in fact; and in reply thereto I have to state as follows:

The act of March 3, 1879, authorizing the assignment ‘of certificates
of deposit, provides that said certificates may be assigned by indorse-
ment, and the circular of this office, dated September 15, 1883, recog-
nizes assignments made in aecordance with the usages governing in
cases of ordinary negotiable paper.

You are therefore instructed to receive the proof in this case, and the
certificate of deposit tendered in payment therefor; and hereafter, when
certificates of deposit on account of surveys are presented to you in ac-
cordance with law and the instructions of this office, you will receive
them in the same manner as if tendered by the depositors in person.

TIMBER TRESPASS—KEEPERS CHARGES.
AH WING ET AL.

Persons settling for timber trespass should pay keeper’s charges, pro rate, prior to re-
lease of the wood or timber cut. .

Secretary Teller to Cémmissioner MeFarland, July T, 1884.

In compliance with the recommendation contained in your letter
of the 3d instant, you are hereby authorized to require of Ah Wing, Ah
Quong, Ah Date, Ah Tie, and Ah Poy, trespassers on the public lands,
at Bodie, Cal., in addition to the sum of $100 each, authorized by my
letter of 8th of May last, the payment pro rata of the keeper’s charge, the
wood in question to be released to them on such payment. You will by
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telegraph direct the receiver at Bedie to suspend the settlement ad in-

terim.
LETTER.

S1r: Ihave the honor to refer herewith copy of a communication, dated
the 12¢h ultimo, from the receiver of public moneys, Bodie, Cal., relative
to the action directed by this office in aceordance with your 1nstruct10ns

_of the 8th of May last, authorizing the acceptance of $100 each from

Ah Wing, Ah Quong, Ah Date, Ah Tie, and Ah Poy, all of Bodie, whose
trespass cases were submitted for’ your consideration May 5, 1884, also
toinclose copy of a letter dated the 14th ultimo, from William A. Mather,
alleged custodian of certain public timber involved in said trespasses.

It appears from the latter communication that on the 10th of Novem-
ber last special agent Chadwick appointed Mather keeper of a quantity
of cord wood, which had been released to the United States by the
above trespassers, pending settlement of their several eases, and prom-
ised him a stipulated consideration for such guardianship till the gov-
ernment should make final disposition of the trespass matter.

"As compensation for that service Mather now claims of the govern-
ment, on the seore that he was duly appointed by a public officer, the
sum of $434, embracing a perlod of twe hundred and seventeen days at
$2 per diem.

It further appears from the receiver’s letter, herewith, that Mather, in
order to establish his possession of the cord wood in question, has se-
cured a lien thereon from the superior court of Mono county, California.

As settlement by the trespass parties is still pending (as shown by
the receiver’s eommunication), I beg leave to resubmit the matter and
to respectfully recommend that your former action be so amended that,
in addition to the indemnity of $1 per cord for the wood cut and sold by
the trespassers, they be required to pay the keeper’s charges prarataupon
compliance therewith the wood held by said keeper to be released to
them.

That possible embarrasamentb may not ensue, I further recomrnend
that anthority be granted this office to telegraph the receiver at Bodie
directing suspension of settlement ad interim.

HOMESTEAD—DEATH OF CONTESTANT.
»
MorGAN 9. DOYLE.

The preforred right of a contestant is a personal one, and his death leaves the case
between the government and the entryman. In this instance, as the entryman
hassubsequently complied with the law and shown good faith,the entry may stand.

Secretary Teller to Commissioner MeFarland, July 7, 1884,

I bhave considered the case of Henry Morgan ». M. B. Doyle, on
the appeal of Doyle from your decision of October 3, 1833, holding for
cancellation his homestead entry for the NW. 1 of Sec. 20, T. 139, R.
81, Bismarck, Dakota.

,October 25, 1881, Doyle made his entry, and Morgan, November 28,
1882; began contest against the same, alleging abandonment, the hearing
being had February 27, 1883. ‘

It appears that Dovle, at the time he made entry, was clerk of the

court, and living at Mandan, Dakota. Some time in April, 1882, he went-
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with his wife to the claim, where he had previously procured the erec-
tion a of house, and remained one night, returning the next day to Man-
dan. Subsequently, and up to December 10, 1882, he once or twice a
month, with his wife, visited the land and staid overnight there. Dur-
ing this time his improvements comprised a house worth, perhaps, $100,
and breaking to the extent of about nine acres, a part of which was
cultivated to crop. ‘ o

The above state of facts was explained by the claimant’s showing, 'o
the effect that his ofticial duties reyuired his presence at Mandan, and
that his poverty precluded him fromn adopting any other course during
that time. .

I concurin your conclusion that the evidence on behalf of Doyle did

not establish such a condition of affairs as would justify his failure to
properly reside upon the land. A temporary absence in the perform-
ance of official duties wounld not be considered as abandonment where
a bona-fide settlement, followed by residence, preceded such absence
{Harris 2. Radeliffe, 2 L. D., 147) ; butin this case Doyle’s official duties
prevented him from residing on the land when he made his entry, and
his acts thereafter, even if gouod faith be conceded, can only be con-
strued as an endeavor to comply nominally with the law while actually -
residing elsewhere; and were it not for circumstances arising subse-
quently to the hearing and your dceision, I should affirm the judgment
of your office without further consideration.
It appears, however, from the affidavit of the attending physician,
that Morgan died May 5, 1884, and by ex parte evidence, filed by Doyle,
it is shown that since April, 1883, he has resided continuously upon his
land, and that he has placed improvements thereon to the value of
eight hundred dollars.

Now, whatever right the contestant acqnires in cases of this nature
is by virtue of the act May 14, 1880 (21 Stat. 140), and the right thereby
conferred is personal (Boyson v. Born, 9 C. L. O., 61); hence the case, as
it now stands, is entirely between the entryman and the government.

In view of the fact that Doyle has since April, 1883, complied in all
respects with the law, and shown his good faith by the extensive im-
provements, I am of the opinion that his entry should not be distarbed.

Your deeision is, therefore, reversed, and the contest dismissed.

OFFICIAL PENALTY ENVELOPES.

CIRCULAR.

WASHINGTON, JULY 9, 1884,
By “An act making appropriations for the service of the Post-Office
Department for the fiscal year ending June 30, 1885, and for other pur-
poses,” it is provided :
~ SEcTION 3. That section twenty-nine of the act of March third, eigh-
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teen hundred and seventy-nine (United States Statutes at Large, page.
362), be, and is hereby, amended so as to read as follows:

“The provisions of the fifth and sixth sections of the act entitled ‘An
act establishing post routes, and for other purposes,’ approved March 3,
1877, for the transmission of official mail matter, be, and they are her eby,
extended to.all officers of the United States Government,not including
members of Congress. .The envelopes of such matter in all cases to bear
appropriate indorsements, containing the proper designation of the office
from or officer from whom the same is transmltted with a statement of the
penalty for their misuse. And the provisions of said fifth and sixth see-
tions are hereby likewise extended and made applicable to all official mail
matter of the Smithsonian Institution: Provided, That any Department
or officer authorized to use the penalty envelopes may inclose them with
return address to any person or persons from or through whom official
information is desired, the same to be used only to cover such official
" information and indorsements relating thereto: Provided further, That
any letter or packet to be registered by either of the Executive Depart-
ments or Bureaus thereof, or by the Agricultural Department, or by the
Public Printer, may be registered, without the payment of any registry
fee; and any part paid letter or packet addressed to either of said De-
partments or Bureaus, may be delivered free; but where there is good
reason to believe the omission to prepay the tull postage thereon was
intentional, -such letter or packet shall be returned to-the sender: Pro-
vided further, That this act shall not extend or apply to pension agents
or other officers who receive a fixed allowanee as compensation for their
services, including expenses of postages. And Section 3915 of the Re-
vised Statutes of the United States, so far as the sate relates to stamps
and stamped envelopes for official purposes, is hereby repealed.”

By the terms of this act;.the use of official stamps is abolished; and,
to prevent confusion, officers of this Department having such official
stamps in their possession will immediately return them to the Secretary
of the Interior, or to the office through which they were issued, and will
also make requisition for the number and size of “ Return Penalty En-
velopes,” to be used in lieu of stamps, which may be required .for their
use during the ensuing six months. Fuarther supplies will be furnished
upon subsequent requisitions.

Registration will hereafter be free; but, in order that the registration
branch of the Postal Service may not be unne(,essa.rlly taxed, it is desir-
able that letters and packages should be registered only when such pre-
caution,is deemed requisite.

Officers of this Department entitled to use penalty envelopes are uob-
authorized to have such penalty or return penalty envelopes printed,
but will use only those supplied by the Department npon requisition.

A return penalty envelope must be addressed to the officer or agent
requesting official inforination, prior to inelosing it to any person or
persons from or through whom such information is desired, the same to
be used in reply, only to cover such 1nf01 mation and indorsements re-
lating thereto.

Pension agents or other officers who receive a fixed allowance as com-
pensation for their services, including expenses of postages, are not
entitled to the use of penalty or return penalty envelopes. Special
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agents and officers, or employés detailed as such, are entitled to use
the penalty and return penalty envelopes subject to the foregoing pro-
visions and limitations.
H. M. TELLER,
Secretary.

DESERT LAND—FINAL PROOF.
RICHARD A. BALLANTYNE.

There is no authority for extension of time in making final proof in desert land en-
tries. Persons who delay beyond the legal period are liable to contests for non-
compliance.

Commissioner McFarland to Hon. Jokn T. Caine, H. R., July 9, 1884.

SIR : I am in receipt of your letter of the 5th ultimo, transmitting a
communication from Richard Ballantyne, dated Ogden, Utah, May 30,
1884, in relation to desert land -entry No. 95, made at Salt Lake City,
Utah Territory. ‘

Said entry was made by Richard A. Ballantyne, June 5, 1877, upon
the NW. 1 of SW. 1, W. 1 of NE. 2and W. £ of SE. } of Sec. 12,T. 5 N,,
R.2W, ‘

" In said communication Mr. Ballantyne, who is the father of the en-
tryman, states that the water for the irrigation of said lands must be
taken from Weber River, and that a canal 94 miles in length and 20

“feet wide at the bottom, has been constructed at great expense for the
purpose of irrigating said and other tracts of land in the vicinity thereof';
that the water had been turnedinto the canal. but before it reached the
land in question several breaks were made therein by the water, to re-
pair which would require probably three months’ more time, which he
asks may be granted to enable them to comply with the requirements
of the law as to the reclamation of the land.

Mr. Ballantyne testifies to the good faith of the entryman and his
bona-fide efforts to reclaim the land within the statutory period, and,
as the cause of his failure so to do, refers to the great difficulties which
had to be overcome in building the canal, and the time lost in repairing
the breaks therein above wentioned.

You state that you are cognizant of the difficulties attending the
building of the canal, and that by allowing such extension of time as
may be within ny power, individual enterprise would be rewarded and
combined endeavors to reclaim a considerable tract of land from sterility
to fruitfulness stimulated.

In reply you are advised that I do.not think that I am anthorized by
law to extend the time for making final proof and payment, and there-
fore decline to grant Mr. Ballantyne’s request. But in view of the good
faith of the entryman, his bona-fide efforts to reclaim the land within
the time allowed by law for that purpose, and the large amount of
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money and laber expended in construeting the canal, the final proof
showing a proper reclamation of the land, if snbmitted promptly, will,
in the absence of an application to contest the entry, be accepted.

DESERT LAND—GROIVING GRASS.
! MI1LLER ». NOBLE.

Where the claimant was negligent in his reclamation, but the default was cured be-
fore contest, and a naturally worthless (alkaline) tract was converted into grass-
bearing land, the entry will not be disturbed.

Secretary Teller to Omnmissionér McFarland; July 14, 1884.

I have considered the case of John W. Miller v. Daniel B. Noble, on
the appeal of Noble from your decision of November 28, 1833 (10 C. L.
0., 331) holding for cancellation his desert-land entry, No. 76, for the
SW. 1 of SE. 1, N. § of SE. £, 8. § of NE. £, 8. § of NW. 4,and the
SW. 4, Sec. 28, T 8 8., R. 8 W., Helena, Montana

February 23, 1878, Noble ﬁled his desert-land deelaratory statement
for said land, and June 15, 1880, made final proof and payment, and re-- -
ceived final certificate thereon.

October 8, 1882, Miller filed an affidavit, alleging among other grounds
of eontest:

1. That the land covered by said entry was not desert land.

2, That if said land was subject ‘to entry as desert in character, it
was not reclaimed at the time final proof was made.

3. That Noble’s entry was in fact made in the interest and for the
benefit of one Selway.

January 15, 1883, your office directed a hearing on the said allegations

of Miller, which was accordingly had in March, 1883.
" After a careful examination of the evidence, I am led to coucur in
your conclusion that the land was properly subject to entry as desert
land, and that there is no evidence to warrant a conclusion adverse to
the claimant under the third allegation.

A large number of witnesses were examined on behalf of the contest-
ant, and a still greater number for the claimant, and upon the material
poiuts the evidence is eonflicting and very unsatisfactory in its charae-
ter . 1

It appears that Noble took no actionin the matter of reclalmlng the
land until the spring ot 1880, when he procured a survey for the neces-
sary ditches; thereafter he constructed ‘certain ditches in accordance
‘with said survey, and offered his final proof June 15 of the same year,
- At the time of final proof no attempt had been made to cultivate or to
crop any part of said claim, nor has any suchugeof the land been made
since entry, the claimant only using the same as meadow and pasture
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land ; hence it becomes difficult to ascertain the result of the alleged
reclamatlon

Plaeing the most favorable construction upon the evidence furnished
by the contestant, I find that the land prior to entry did produce on
certain small portions thereof a little ¢ salt” or * slough” grass, but of
a very poor quality, and not worth the labor of saving, and that it is
doubtful whether the side ditches, constructed before final proof, were
sufficient to properly distribute water over the claim.

It is shown by the claimant that he did, in fact, have sufficient water
upon the land to effect its reclamation when he made his final proof.

. This fact is testified to by several witnesses. In carrying out his sys-
tem of irrigation, Noble alleges (and in this he is well corroborated)
that he could and did make use of eertain natural depressions or ¢ wa-
ter-ways” extending over the land, and hence was enabled to lead wa-
ter upon each legal subdivision of the land without actually construct-
ing ditches thereto in some instances; and that, as the result of his ir-
rigation, the land has each year since entry been extensively used for
pasture, and for such purposes is fully reclaimed.

Taking all the evidence together, it is a matter of doubt whether any
system of irrigation could, except after a considerable term of years,
so change the naturally unproductive quality of the soil (owing to its
alkaline character) as to make it valuable for the production of any
crop except grass; butI am clearly of the opinion that the land was
absolutely worthless in a state of nature, and that, as the result of irri-
gation, it is now valuable pasture land.

Now, it is to be observed that Noble did nothing towards reclaiming
the land until a very short time before making final proof; that at
said time there could be seen no direct results of the irrigation other
than the presence of water upon the land where it before had not been
found; and that a considerable amount of ditching was done upon the
land just before the hearing. :

The desert-land act of March 3, 1877 (19 Stat., 377), under which this
entry was made, does not specify how or to what extent land is to be
reclaimed, except “ by conducting water upon the same,” nor does said
act contain any penalty or forfeiture clanse covering a failure to prop-
erly reclaim the land ; butin the place of such forfeiture the purchaser
is required, as an assurance of good faith, to advance twenty-five cents
per acre of the price fixed for the land at the time he files his declara-
tory statement.

In Wallace ». Boyce (L L. D. 04), this Department held substantially
that the final proof must show that the land from a desert condition
has been reduced to an agricultural state. But in the case of Babcock
». Watson (2 L. D,, 19), it was said, in referring to the phrase ‘some
agricultural erop,” that it meant not only the amount of the crop, but
also the kind, and that it might inelude grass, wheat, or barley, or such
other crop as the country and climate were adapted to. Hence it wounld
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seem that “results” might be shown after a sufficient lapse of time,
even thongh no attempt was made to cultivate the land by plowing
and sowing seed. N

In this case, however, the time between bringing water upon the land
and makmg final proof was so brief, that the effect of the water upon
the land could not then be seen. Still I am of the opinion that, as the
evidence shows the land to have been actually rec]a,lmed judging from
the ‘“results” existing before the contest was begun, the entry should
not be disturbed.

It is to be noticed that the entry was made in June, 1880, and that it
remained unassailed for more than two years. Under such circum-
stances I should hesitate to cancel an entry except upon the most con- .
vineing evidence of an attempt to obtain title in fraud of the law and
requirements of the Department thereunder.

Your decision is therefore reversed, and the contest is dismissed.

MINING CLAIM—FORM OF LODE LOCATION.
~ BREECE MiNING COMPANY.

The form of a lode location need not necessarily be that of a parallelogram; the
formation of the mineral deposit must govern. )

Secretary Teller to Commissioner MeFarland, July 16, 1884.

I have considered the claim of the Breece Mining Compauny.upon the
Philadelphia Lode, mineral entry 1336, lot 486, district: No. 3, Leadv 111e,
Colorado, on appeal by the claimants from your decision of August 23,
1883, requiring an amended survey of the location.

The plat of survey on file shows a location running northeasterly 875
feet, measured along the line marked ¢ center of vein;” thence south-
easter]y, at a right angle with its former course, 450 feet; thence north-
easterly, parallel with, its original course, 175 feet. It is thus 1,500 feet
in length, measured along said ¢“center of vein,” and it is 300 feet or
less between the side lines. The location, which was made September
19, 1877, appears to be surrounded by other locations on all sides, its
western end line being part of the east line of lot 457, and its eastern
end line lying within the limits of lot 474 and parallel with the former.
A few feet south of the center line of the location, and at its western
extremity, is the discovery shaft, and a second shaft appears some 600
feet to the eastward, being a few feet north of said center line. There
appears to have been no discovery of mineral elsewhere in the location.
Affidavits set forth that the underlying mineral is found as a compara-
tively level deposit, irregular in form, in no wise resembling a hqqure
vein, and not capable of being traced by its outeroppings.

Your decision holds that, ‘‘as the peculiar conditions do not exist
that would make such a location satisfy the intent of the mining act,
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it will be necessary to amend the survey so as to conform to all the re-
guirements of the stature, Seetion 2320, Revised Statutes, as construed
by this (your) office, to wit: A lode claim must be to all intents and
purposes essentially a parallelogram.” Such a construetion should be
founded on the reason of the thing, or on the clear intent of the statute.
As to the former, I fail to perceive any reasonableness in the require-
ment of a parallelogrammic form. If a fissure vein deviates literally
at an angle, it is reasonable, as the primmary purpose of the statute is
to grant the mineral, that the location should deviate with it. If the
mineral is not deposited in a fissure, but in irregularly-shaped masses,
as in this instance, then, as it can in no wise affect the interests of either
the United States or adjoining locators whether any given L-shaped lot
be covered by one or by two locatons, it is unreasonable to hold that it
shall not be embraced by one location.

Turning to the statute referred to, it reads, that “a mining claim
located after the 10th day of May, 1872, may equal, but shall not exceed,
1,500 feet in length along the vein or lode,” and that “mno claim shall
extend more than 300 feet on each side of the middle of the vein at the
surface.” Tt is apparent that the purpose of these provisions is to limit
the dimensions of the location, and not to preseribe its shape, Itis to

be not more than 1,500 feet long, and not more than 660 feet wide. The
" point of measurement selected is the vein,” and if the measurements
be made along and from the middle of a vein which departs literally
from its course at a right angle, it is obvious that the statute is satisfied.
Precisely the same quantity of land and of lode is appropriated by an
L-shaped as by an |-shaped location, where the length and width are
determined from the middle of the vein.

‘“There is no language in the act,” say the court in Wolfley v. Leb-
anon Mining Company (4 Col., 112), “that requires the diagram to be
in the form of a parallelogram, or in any other particular form.” I will
go further and say, that the langnage of the statute precludes the con-
clusion that it contemplated a parallelogrammic location. The require-
ment of such a shape might be inferred if the language had been “no
claim shall exceed 1,500 feet in length by 600 in width;” but the intro-
duction of the provisions requiring a measurement of length “along the
vein,” and of width from ¢the middle of the vein,” plainly points to a
reason for the selection of the central line of the location instead of the
side line, and that reason must have been the possible tortuous course
of the vein. There could be no practical purpose in selecting the mid-
dle of the vein as the place of measurement, except to provide for an
appropriation of the same quantity of surface by a deflecting as by a
straight loeation.

Singe the statute authorizes an L-shaped or other irregularly-shaped
location in the case of a fissure vein, it must authorize it in the case
of a horizontal deposit, such as is found in this case, if the reason of
the thing does not forbid. That such a deposit is within the meaning
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of the deseriptive terms “vein or lode” in the statute is settled (Ste-
vens ». Williams, 1 McCrary, 480), and I have said above that there are
no practical considerations opposing it." Therefore I s¢e no reason for ob-
jecting to the location in the case before me, and reverse your decision:

< TOWN SITE—ENTRY BY JUDGE. '
TOWNSITE OF ASPEN.

Application for the townsite, which lay in Gunnison county, was made by the judge
of said county in 1880; pending its consideration on the question of the alleged
mineral character of the land, the town was incorporated in April, 1881 ; after-
wards the county was divided into Gunnison and Pitkin eounties, throwing the
town into the latter county, whereupon, in June, 1381, the judge of Pitkin
county made the entry: held that the entry should have been made in the name
of the corporate authorities as trustees, and that, since the parties have so agreed,
patent may so issue without cancellation and new entry.

Secretary Teller to Commissioner McFarland, July 18, 1884.

On the 13th of May last I verbally requested you to transmit for my
consideration the case of the Aspen townsite claim, entry No. 647, Lead-
ville, Colorado, made June 2, 1881, by J. W. Deane, county jndge, for ’
255.50 acres, delineated by special survey. '

This entry was, en the 9th of June, 1881, disavowed and protested
by the mayor, recorder, trustees, and more than one hundred citizens
of said town. ,

May 5, 1884, after showing satisfactorily to you that said town was
in April, 1881, incorporated, a date prior to the date of said entry, you"

_ held it for cancellation, on the ground that by Section 2387, Revised Stat-
utes, the entry must be made by the corporate authorities and not by the
county judge. You further held that although Judge Deane was com-
missioned and took the oath of office on the first day of June, yet as his
official bond was not approved until the 6th of June, 1881, and as the laws
of Colorado provide that such an officer shall not enter upon his duties
until the giving of a good and sufficient bond, he was not competent to-
make the entry. ' :

Upon the first proposition, you are undoubtedly. correct in holding
that entry in case of incorporated towns should be made by the corpo-
rate authorities. Upon the second I cannot agree with you. It is not
alleged that the bond of Deane was executed after the date of . entry,
but that it was not at that time approved. If it was found good and
sufficient when examined, it was a good bond from its execution, the
approval being evidence of its original sufficiency. And even were it
not made until after the entry, he was in commission and had taken
the oath of office, and the United States would not be bound to look
beyond his commission in recognizing him as an officer and receiving
his application to purchase under the United States statute.
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I find, however, in this case, certain facts not noticed by you, to wit:
that on the 23d of March, 1880, application to enter said townsite was
filed in the districtoffice by the county judge (Smith) of Gunnison County,
in which the land then lay; that said application was accompanied by a
duly-executed plat of survey, and was signed by more than sixty ap-
plicants; that afterward, on the 27th of August, 1880, the register and
receiver ordered a hearing upon certain allegations touching the min-
eral character of the land; that on the 22d of October they rendered
their decision thereon, holding that the townsite application to enter
should be allowed ; that on the 11th of April, 1881, you affirmed their
decision ; that appeal was waived on the 2d of June, 1881, and on the
same day the entry of the land was allowed to be made by Deane, who
had been commissioned judge of Pitkin county, which had been set off
by legislative act from Gunnisor. county during the pendency of these
proceedings. It appears also that the money paid was already in the
hands of the district officers, having been tendered by Judge Smith to
support the pending application. Upon these facts it is claimed by
claimants on the part of the county judge that the entry by Judge
Deane was proper, even if the town was previonsly incorporated ; al-
though, it may be here recited, they do not admit the fact of such in-
corporation at date of entry, but contest the validity of the proceedings
by which the incorporation was effected.

On the other hand, the claimants on behalf of the corporate authori-
ties contend that the incorporation was effective, that the mayor alone
had the right of entry June 2, 1881, and that consequently the act of
Deane was coram non judice, and void, which conclusion you have adopt-
ed as a basis for your deecision.

I think the pending application filed by the judge, having complete
Jurisdiction when it was presented, is sufficient as a basis for the entry
whenever the preliminary contest was decided ; that the legislature
of Colorado, in dividing the county, compelled the town to accept a new
trustee; that the incorporation of Aspen, prior to the application or ap-
pointment of the judge for the new county, had devolved the trust un-
der the laws of the United States upon the corporate authorities, and
thus barred the trusteeship of the judge ; that in consequence the cor-
porate authorities should have been described in the certificate of entry
as trustees and the eutry so reported.

It follows, that while the act of the judge was ineffectual to invest
him with the trust, it did not avoid the right of the town or the effi-
ciency of the pending application and tender of payment; and as claim-
ants under the entry now agree (appeal from your decision having been
waived by the present county judge) that patent may issue in the name
of the corj.orate authorities upon the entry already made, I direct that
this be done, and your decision holding the entry for cancellation is
modified accordingly.
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HOMESTEAD—ABANDONMENT.

o . .

WILMARTH AND KEMP.
The ruling in Baxter ». Cross governs in all cases arising after i5 was rendered.
Acting Secretary Joslyn to Commissioner McFarland, July 19, 1884,

Please find herewith inclosed a letter from Messrs. Wilmarth and
Kemp, of Huron, Dakota, inquiring whether the ruling in the case of
Amley ». Sando (11 C. L. 0., 50), or the ruling in Baxter ». Cross (11 C.
L. 0.,103; 2 L. D., 69), is ta be followed. For their information, and for
that of others concerned I may state that the latter decision .governs
in all cases arising after the date on which it was rendered.

I may observe, further, that the former case was a review of a decision-
of March 17, 1884, when the rule obtained which was laid down in Ben-
nett . Baxley (10 C. 1. 0.,359; 2 L. D.,151). Itsimply enforced saidrule,
as its language-plainly indicates, though at the same time making a cor-
rection in the calculation of time appearing in it. Benmnett . Baxley
was aformulation of the ruling which had for years obtained in the Land
Department, and which excluded only the day of entry in ealculating
abandonment for six months next after‘homestead entry, for. which con-
test would lie. When the case of Baxter v. Cross came under consid-
eration, it was deemed proper to modify said rule, and it was accord-
ingly done. In doing so, the case of Bennett ». Baxley and the rule laid
down in it were cited ; and, that case being overruled, it naturally fol-
lowed that all others founded on it fell with it.

+

DONATION—REISSUL OF PATENT.
' JOSIAH PETRAIN AND WIFE.

Application to reissae patent, changing the boundary line, whereby the g uantity of land
would be increased, is denied, because said line was in accordance with claimaut’s
notice, because the official survey hasstood unchallenged for twenty yearsand up-
wards, and because the change would derange the dividing line between the half
of donee and that of his wife, and probably lead to htlgat.lon and the unsettling of
existing titles.

Assistant Commissioner Harvison to register and receiver, Vancouver,
“Wash., July 19, 1884,

Tam in receipt of the register’s letter of 3d of May last, inelosing
affidavits of Mathias Spurgeon, Roson M. Seward, and P. W. Crawford,
accompanied by a patent, dated November 22 1865 issued in favor of
Joseph Petrain and wife, for lands claimed by Petraln as a donatlony
These lands are surveyed as claim No. 55, being parts of Secs. 8, 9, 16,
17, and 21, in T. 2 N., R. 1 E., Washington Territory, and cover an area
of 525.67 acres.
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These papers are filed here for the purpose of having the east bound-
ary line of the survey of said denation changed so as to run N. 30 E.
instead of running N. as it does by the official survey, and to have a
corrected patent issued in accordance with the survey as thus amended.

The affidavit of Crawford states that he found the original southeast
and northeast corners of said claim as established by the official survey,
and that a straight line connecting these points must be run from said
southeast corner on a course N. 30 E,

Spurgeon and Seward are the present owners of the land in question,
as appears by their joint affidavit.

This (\ﬂaun comes under the 4th section of the act of September 27,
1850 (9 Stat., 496).

By the Gth section of the act of February 14, 1853 (10 Stat., 158), those
elaiming under the 4th section of said act of 1850 were required to give
notice of their claims in writing prior to December 1, 1833, or be forever
thereafter debarred from receiving any benefit therennder.

Pursuant to this requirement of the act of 1833, Petrain gave notice
of his claim to 640 acres on the 16th of August, 1853. This notice gives
the boundaries of the land claimed, as follows: Commenecing at the
vorthwest corner of the donation of A. M. Short, and running thence
N. 80 chs., thence W. 80 chs., thence S. 80 chs., and thence E. 80 chs.,
to the place of beginning. Reference is made in this noticé to a paper
in the case, from which it appears that Mr. Petrain procured a record of
his claim to be made in the office of the probate court for Clark county,
Washington Territory, in aceordance with the above description.

The public surveys were extended over the township in whieh this
claim is located, and the plat thereof approved May 20, 1860. On the
27th of June following, Petrain filé& another notice, in which his claim
is described as follows: Beginning at a stake 21 chs. S, and 2.40 ¢hs. E,
qr. post between Secs. 16 and 21, T.2 N, R. 1 E,, and ruoning thence N,
30 L. 80 chs., thence N. 56° W, 65 cbs., thence 8. 563 W 18 chs., thence
8. 3° W, 48.50 chs., thence S. 39° E. 39 chs., and thence 8. 560 E. 51
chs. to the place of beginning. THhi§ hotice is very much changed by
striking out courses and distances and inserting others; and as it is
above given it agrees with his third notice filed a year la‘er.

The claim plat upon which Petrain’s claim is shown was approved
September 15, 1863.

On July 26, 1862, the donation certificate in thlS case was issued, and
as the claim plat had not then been constructed, a special plat of the
survey of the claim was procured from the surveyor-general and for-
warded here with the papers in the case.. The records of this office show
that said patent was sent for delivery to the register on the 23d of No-
vember, 1865. The register on the 30th ultimo reported that the rec-
ords of hlb office fail to show when the delivery of the patent was made.
By calenlations made in this office the official survey is found to close
within less than one chain; and by taking the northeast corner of the
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claim as the initial point, it is found that the east line, if run on’a course
north about one-half degree east, would close exactly.

~ To change this east line as requested, makiug it run N. 3°© E. would
change the length of this line and the northeast line with-which it con-
nects (that is, if the lines of the survey closed), and give the donee about
sixteen acres more land, most of it carved out of Section 16.

As the law required this donee to give notice in writing of the land
which he dlaimed, and as he gave notice, stating his claim to be in
the form of a square, all its lines 80 chains in length; and as the law
also provided that if the donee did not give this notice he should, be:
debarred from receiving any benefit under the law; and as a patent for
land, a large part of which lies outside of this notice, has been issued,
it would seem that the present parties ought to be: satisfied with this
line, whichs is the only one bounding the claim that has any appearance
of being located by the original notice; and more especially should they
be satistied with the existing survey atter the same has stood unchal-
lenged for upwards of twenty years, either by the donee or those claim-
ing under him.
¢ To mow change this east line so as to increase the area of the claim
would remove the dividing line separating the donee’s half from that
which was assigned the wife, and might, and probably would, lead to
litigation aud the unsettling of existing titles.

In view of all the facts in this case, of the great liberality which has
been shown the donee in patenting to him land outside of his original
notice, of the great length of time which has elapsed since the official
survey of the elaim was executed, and of the fact that the sprvey has
stood without protest for so long a period, I am of the opinion that it
is my duty to refuse to allow a change of the boundaries of said claim
as asked. I therefore decline to order a resaurvey of said east boundary
line, or in any manner to disturb the status of said donation as patented,
and herewith return the patent received with the register’s said letter,
~ that it may be handed to the party entitled thereto.

SOLDIERS HOMESTEAD—SETTLEMENT AND ENTRY,
OCHARLES HOTALING.
Settlenient, improvement, and entry must be made within six months after date of
filing.
Contest will lie for failure in either particular, and the successful contestant has a
preferred right of entry.

Secretary Leller to Commissioner McFarland, July 21, 1884,

I have considered the appeal of Charles Hotaling from your decision
of August 13, 1883, declining to entertain his appeal from the action of
the local officers at Huron, Dakota, dismissing his contest against John
M. Leech’s homestead claim upon the NW. £ of Sec. 26, T. 110, R. 62
Mitchell series. . .

7747 LAND——2 ’
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It appears from the record that Leech filed a soldier’s declaratory .
statement for said tract February 6, 1882, and made entry No. 21,069
on August 1, 1882, but that he has never resided on or cultivated it.
On December 12, 1882, Hotaling filed an affidavit of contest, alleging
Leeel’s failure to settle on and improve said tract within six months
after his filing. On February 27, 1883, one Willis H. Davis offered an
affidavit of contest, alleging Leech’s abandonment and change of resi-
dence for six months after his entry. On motion of Davis’s attorney
the local officers on the same day dismissed Hotaling’s contest, on the
ground that he was not a qualified homesteader, and accepted Davis’s
contest. Frow said action, which was taken without notice to him,
Hotaling appealed to your office, with the result aforesaid.

It is ohjected to said appeal that it was not filed within thirty days
after February 27, 1883. It bears no date, and the local officers are un-
able to determine whether or not it was filed within said period; but
Hotaling and his attorney testify that it was filed on February 28, 1383.
It is noticeable that another appeal, written by the same attorney, and
admittedly filed on February 24, 1883, bears no date; the omission of
the date is therefore not a suspicious circumstance. In view of the
uncertainty of the local officers, and the oath of the appellant and his
attorney, the said objection is overruled.

I concur in your opinion that there is no law requiring a contestant
against a homestead claim to be himself a qualified homesteader. Con-
sequently, the dismissal of Hotaling’s contest by the local officers was
nnwarranted, and must not. be allowed to prejudice his interests. His
contest should have been reinstated by your office, and in what folows
it will be supposed that it is reinstated. -

We have, then, the case of a contest filed upon a contest—Davig’s upon
Hotaling’s—which is only allowable when the earlier of the two is on its
face invalid. Your decision holds that the contest was invalid, because
Leech’s entry was not ¢ subject to contest, on the ground of failure to
comply with the law as toresidence until six months from date of entry
hadelapsed.” Hotaling’s affidavit alleges failure ¢to settle and improve”
within six months after date of filing. Section 2304, Revised Statutes,
provides that a soldier homestead settler  shall be allowed six months
after locating his homestead and filing his declaratory statement
within which to make his entry and commence his settlement and im-
provement;” and Section 2309, atter providing for the initiation of the
claim by filing a declaratory statement, proceeds to declare, ¢ but such
claimant (under Section 2304), in person, shull, within the prescribed
time, make his actual entry, commence settlement and improvements
on the same, and thereafter fulfill all the requirements of law.” There
is no doubt in my mind that the law requires the soldier to do three
things within six months after filing his declaratory statement, namely,
to make entry, to begin settlement, and to begin improvement. A
¢laj nant who fails to perform any one of these acts within said time
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fails to comply with the law, and his claim is therefore not a valid claim.
So it has been formally ruled, as appears from circular of Mar(,h 20,
1883 (10 C. L. O., 37).

Again, what was the object whlch Oongress had in view in trammg
this statute? If the words, ‘“and commence settlement and improve-
anent,”in Sections 2304 and 2309, had been omitted, it would have followed
that a year must elapse before the claim would be subject to contest;
for under the homestead law no claimz is subject to. contest for failure
to settle until six months after entry. It would have been equivalent
to allowing the soldier a year within which to commence his settlement.
No other construction would have been possible. If, therefore, Congress
had intended to allow him a year, I think that they would have omit-
ted those words from the law. The fact that, on the contrary, they
inserted them, is to my mind coneclusive evidence of their intention to
prevent such construction, and to.declare plainly that a soldier, like
any other homesteader, must settle within six months after making his
claim.

-Failure to so settle and improve the land being. in violation of the
law, is there a penalty forit? If there is a failure to enter in time, it
is proved by the official records; the right to file a declaratory state-
ment is held to be exhausted, and the tract is subject to the claim of
others, notwithstanding a settlement or improvement of it. Hence the
penalty for this breach of duty is exacted by the Land Department. If
there is failure in settlement and improvement, since these are equally
“breaches of duty, it follows that the penalty for them should also be
exacted by subjecting the land toclaims by others. In the circular of
March 20, 1883, it is said, ¢ His rights are exhausted by the first filing,
and if he does not within six months make his personal entry at-the
land office, and commence his settlement (and improvement), as required
by law, he obtains no right to the land.” If so, surely he should not be
allowed to Lold it to the detriment of other settlers. But the case sup-
-poses the homestead entry to be made; and, clearly, the only means of
-knowledge of the breach available to the Land Department is a.contest.
The necessities of the case demand that the Department resort to the
ordinary method of meting out justice to delinquent claimants, where
~ the delinqueney has not been cured, if it be not expressly prohibited.
There appearing to be no such prohibition, it would seem, then, that
" .on general principles a contest for failure to settle and cultivate for six
‘months after filing is allowable.

In Section 2297, Revised Statutes, the forfeiture declared is for aban-
-donment or change of residence for more than six months*‘after filing the
affidavit, as required in Section 2290,” namely, the affidavit filed with the
application to enter. Said affidavitis not identical with the declaratory
statement, and bence there is no express provision for a contest such
as Hotaling has initiated. It is to be observed, however, that Section
2297 contemplates the filing of the affidavit, the initial act in an ordi-



20 DECISIONS .RELATING TO THE PUBLIC LANDS.

nary homestead entry, as vesting a good right to the tract in the entry-
man, defeasible only upon breach of condition subsequent; whereas
in the case of the soldier claimant, settlement, improvement, and euntry
are eonditions precedent, without which no right to the tiact isacquired.
“Thereafter,” says the statute, the soldier must ¢ fulfill all the require-
ments of the law ?—the conditions subsequent—as in other cases; bub
theretofore—i. e., prior to acquiring aright to the tract—he must settle
and improve as well as enter. A failure in ei her requirement, there-
fore, vitiates the entry as entirely as does a want of any other qualifica-
tion or essential act; and I think that it is the duty ot the Land De-
partment to permita coutest on the ground of illegal inception as freely
as it would in other cases of alleged illegal entry.

This ruling is in harmony with the practice relating to the entry of
others on lands covered by the declaratory filings of soldiers. Cir-
enlar of May 20, 1883 (supra), after declaring that the declaratory filing
is not a bar to settlement or entry by others, and that if the soldier
does not within six months after filing make entry and cominence his
settlement as required by law, ¢ he obtains no right to the land,” pro-
ceeds to declare that ¢ if the soldier does not establish his residence on
the land as required, the next comer may take the land.,” Now, a sol-
dier's declaratory filing, like a pre-emptor’s declaratory filing, is the
initial step to an entry, and an entry must be founded on settlemeut.
The two filings differ in one respect only, namely, that, as a special
concession to the soldier, he is permitted to base his settlement on his

filing, instead of basing his filing on his settlement as the pre-emptor
must. It is a change of form, but not of substance. We properly go
to the well-settled rulings in pre-emption cases, in order to determine
the legal effect of a filing and entry without settlement. They are
voidable. If a pre-emptor applies to make entry, and it is shown that
there was in fact no settlement, his application is rejected; if this be
done at the instance of an adverse claimant, he takes the land ; if it be
done in the course of a contest after entry, the contestant acquires a pre-
ferred right to the land. The reason is plain. The law never contem-
plated the reservation and entry of a pre-emption claim without settle-
ment, and this principle is carried into the soldiers’ homestead law in
express language. If we again turn to the pre-emption law, we find no
provision for contesting an entry not based on settlement; but the prae-
tice of the Land Department has uniformly sanctioned such contests,
and, on the same principle, it should sanction contests against a sol-
dier’s entry not based on settlement.

‘Whilst in this case your office holds that a contest for failure to set-
tle will not lie, it appears that twice at least within a year it has held
to the contrary. ln the case of Lloyd H. Dillon (10 C. L. O., 70) it is
said, “ Where settlement and improvements are not commenced within
the time required (six months after filing), the entry is liable to be cou-
tested for failure to comply with the law.” In the case of W. H. Hyers
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(10 C. L. 0., 4) it is said, ¢ There is no uncertainty as to what the stat--
ute requires. The party must settle upon and commence improving his-
claim within six months from date of his homestead declaratory state-
ment. Failing to do this, his entry is subject to contest.” It would
seem, therefore, that your office would have been justified by its own
precedents, apparently not overruled, in allowing a contest in this case,
as in other cases of illegal entry.

In this aspect the contestant is admitted as amicus curiee, and, under
the act of May 14, 1880, if he procures a cancellation of the claim, has
the preferred right of entry for thirty days. This act gives a valuable
right to a successful contestant, as a reward for proving the illegality
of a claim; and it follows that, being once recognized as a cbﬁtestant
he has the right of appeal.  His right, as against the government,
takes effect when he offers and is allowed. to contest, and is only prop-
erly protected by allowing him to carry his cause to the court of last
resort. , B

I am therefore of opinion that Hotaling’s contest was legal, and that
Davisg’s was improperly allowed pending its consideration. The latter
should be canceled and the former rembtated and your decision 1s ac-
g¢ordingly reversed. '

SOLDIERS HOMESTEAD—RESIDENCE; RES JUDICATA.
HIGGINS ». WELLS.

When the entryman has established a personal resxdence, it may be maintained by
the residence of his fawnily.

Keeping a house in a town, to which the family return from time o time, does. not
in jtself prove want of good faith.

Res judicate will apply, notwithstanding the allegation that the decision was foun'ded
on error of fact and law.

Secretary Teller to Commissioner McFarland, July 21, 1884

I have considered the case of W. W. Higgins v. W. L. Wells, in-
volving the latter’s’ soldiers’ homestead entry, number 16 268 made
April 9, 1878, on the E. } of the SE. %, and the NW. % of the SE. :of
Sec. 28, T. 12 N., R. 10 E., Lincoln, Nebraska, on appea-l by Higgins
from your decision of February 13, 1884, dismissing the contest.

It appears that when Wells (from whose five years of residence and
cultivation four years were to be deducted because-of his services as a
soldier) eame to offer Lis final proofs of June 7, 1881, objection to their
reception was made by said Higgins, and your office allowed him to
institute contest. This he did on January 10, 1882, his affidavit setting
forth that “the said Wells never made the said land his permanent
bona-fide home for one year, nor for any period of time whatever,” and
reciting various facts in support of this proposition. At the hearing
there was introduced much evidence relating to the acts of the claimant
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subsequent to April 9, 1879, the end of the one-year’s residence and:
cultivation required, all of which is irrelevant to the issue. As to the
year in question the evidence shows that Wells, after making entry,
built a house, stable, ete., and dug a well on the land, and began to cul-
tivate it, and that he moved his family into the house on June 4, 1878,
where they remained until November 26 following, when they were
absent until about April 1, 1879. It is quite evident from these facts
(admitting that a residence was established) that there was no change
of residenee or abandonment of the land for more than six months after
entry. Hende the entry was not subject to contest under Section 2297,
Revised Statutes. :

The validity of Wells’s residence is attacked on the ground that he
was a clerk of the county court, and had his personal and legal resic ence
at the county seat. It has been settled ‘that official position and duty
In a town or city and residence on a homestead are compatible with each
other. The mere fact of such official position proves nothing, therefore.
In this case- the removal of his family to the land and the permanent
and valuable improvements made are evidences of good faith in the
claim, which is, after all, the gist of the whole matter. These are the
ordinary eVIdences of good faith dem nd€1 "aud I see no reason for
EaTﬁfli‘mg extraordinary evidences in this case.

“1t is urged, however, that Wells’s family only visited the land during

w""the summer, remaining at the county seat during the winter, where he

had a house and kept most of his furniture. This | think a mere re-
“finement in argument. The homestead Taw is a practical law, and is so
devised that it may have a practical enforcement. The law itself pro-
vides its own evidence of good faith in improvement, cu]tn’atlon, and”
re%1dence g; if these exist as facts, the law is satisfied. If the things
done on the land are sufficient to warrant good faith, we must infer
good faith; and we may not go off the land and find a fact elsewhere,
from which we may infer bad faith. For example, if a claimant has a
hundred dollars’ worth of furniture on his homestead, and two hundred
dollars’ worth in ahouse that he occupied before he took the homestead,
it would be absurd to infer bad faith from the latter fact. So, if he
owns a house in a town, wherein he lived before entering his homestead,
and which he retains and visits periodieally for purposes of business or
pleasure, his good faith is not thereby impeached. The extra furnitare
and the extra land are not forbldden by anything in either the letter or
spirit of the homestead law. 74

Wherefore I find in the re¢érd no cause for excepting to the final proofs
in this case. I may add that, in his appeal to this office, Higgins takes
no exception to your ruliug that Wells’s residence satisfied the law;
wherefrom I infer that he assents to it. ‘

His appeal is entirely addressed to a discussion of the question of his
superior right to the land, all of whieh I am compelled to disregard,
first, because it was not an issue in the contest, and second, because it
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is ves judicata. On the latter point; I may explain that in the case of:
Coburn ». Wells and Higgins, decided by this Department October 18,
1880,.the question of the priority of right to the land between Wells and
Higgins came directly in issue, and was determined in favor of Wells.
Higgins alleges that said decision was founded on error of fact and law’;
but I cannot undertake to make even a preliminary inquiry into the
question. . If said charge had been duly brought before my predecessor,
I have no doubt that he would have entertained it and corrected any
error that was shown to exist. But Higgius accepted the decision with-
out protest, and eannot be heard now to object to it. The application
of the doctrine of ves judicate to this class of cases has been sanctioned:
by long usage in the Land Department, and I need not now discuss its
legality or necessity. 1 am constrained to .apply it in this case to the
question of Wells’s superior right to the land.. 1
~'Your deeision. is affirmed. '
o , — v . N o
PRE-EMPTION—ALIENATION AFTEE ENTRY.

re

: O "P. COGSWELL. : i

Thé nght to assign and convey after proof, payment and final certlﬁcate is, so far as

relates to a bona-fide pre-emption, without any restriction whatever; and whether
" sich asmgnment was or wag not made to a bona-fidé purchaser is mlmatenal a8
* affecting the right of the entryman to assign and eonvey:

Puarchasers froni persons who hold final certificates purchase with. notice fhat the
Land Department is but an admministrator of the law, and that it has no author:
ity to issue patents to pre-emptors or entrymen who have not complied with the
law or who have procured their certificates by fraud.

Secretary Teller to Commissioner McFarland, jul y 21 1884. i

" I have considered the petition of 0. P. Oogswell for & writ or .order .
. of certiorari under Rules of Practice 83 and 84.

The petition sets forth that certain parties made pre-emption cash en-
tries, viz, Nos. 2927, 2928, 2999, 3001, 3002, 3003, 3007, 3041, and 3114
for public lands in Duluth dlstru,b \{[mnesom thab final proof of the
pre-emptors was made in the manner reqmred by law, and final entry
papers were executed and issued by the local officers in each of the cases,
and thereupon the entrymen, by deeds of warranty, conveyed all of said
lands to the C. N. Nelson Lumber Company ; that, relying npon the -
conveyances to said company, the final receipts issued to the entr 1
and the laws of Minnesota declaring such receipts to be prima-fa
idence of title in the courts, the petitioner, in good faith and' for i
value, became the purchaser of all of said lands, and holds them as se-
curity for certain bonds of said Lumber Company now in the hands of

ihnocent purchasers of the same, who rely upon said lands assecurity :

for said bonds; that, subsequently to said findl proofs, entries, and con-
veyances, your office, acting upon the report of the special agent, or-
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dered a hearing at the local office to examine certain charges alleged
against said entries; that petitioner was not a party to the hearing and
had no notice thereof; and that as a resnlt of such hearing you canceled
said entries Augnst 31, 1883; that, upon learning such action, petitioner
filed in your office a petition to intervene and become a party to the
record, and praying that his rights as assignee of said entrymen be fully
protected ; that, May 13, 1884, you declined to recognize his rights to
any of said lands, and declared your action of Angust 31, 1883, final ;
that the testimony upon which you acted in canceling said entries con-
sisted of general statements of the special agent and his assistants as
to the nature of the lauds lying within a portion of the Dulath land
district, and that if your said action remains in foree the persons hold-
ing the bonds supposed to be secured by said lands will be subjected to
great loss and damage and to irreparable injury.

The principal question presented by the petition, and in the argament

of counsel for the petitioner, is as to the legal effect of that part of Sec-
tion 2262, Revised Statutes, which declares in case of forfeiture that
‘“any grant or conveyance” made by the pre-emptor, ‘““except in the
hands of bona-fide purchasers, for valuable consideration, shall be null
and void.” ,
- It is urged on behalf of the petitioner that the converse of this dec-
laration of the statute necessarily follows, 4. e., that where a party has
in good faith, for a valuable consideration, purchased from a pre-emp-
tor, he shall be prote(,ted and the land so ])uuhdbed shall be patented
to him.’

Counsel refer to the case of Charlemaﬂne Tower, (2 L. D., 779, 780),
and remark that, if that case is to stand, the result fullows tlldtﬂ, party
who purchases frdm a pre-emptor defore eutry is protected under the
section aforesaid, while "he who purchases gfter proof made and final
certificate issued is not protected.

It will be seen upon an examination of the facts in the original case
that proof and payment had been made and final certificate issued. Mr,
Tower claimed ¢ that he was a bona-fide purchaser of said lands after
entry for value, and without notice of any defect in the title of the
holders of the certificates.” It was therefore unnecessary to consider
the effect of a grant or conveyance before entry, and, so far as the dis-
cussion in the decision involved that (]llbbtlon it should not be regarded
as authority. Such decision, in (hsumsmo the question of the effect of
a conveyance before entry, hab evidently led to a misconstruction of my
views relating to the right to assign and convey affer entry.

I am of the opinion that the right to assign and convey after proof,
pa; rent, and final certificate, is, so far as relates to a bona-fide pre-emp-
tiou, without any restriction whatever; and whether such assignment
‘was or was not made to a bona-fide purchaser is immaterial as affecting
the right of the entryman to assign and convey. And since the ques-
tion is presented by the case now under consideration, I shall proceed,



DECISTONS 'RELATING TO THE PUBLIC LANDS. 25 -

as bmeﬁy as possible, to consider the status of -the title to pre emptlon
lands after proof, payment, and final certificate.

By the pre-emption-act of May 29, 1830 (4 Stat., 420), Congress pro-
hibited assignments-in the following terms: ““And that all assignments
and transfers of the right of pre-emption given by this act prior to the
issuance of patents shall be null and void.” '

* This provision was carried into Section 12 of the pre-emption act of
September 4, 1841 (5 Stat., 453), and is now incorporated into Section
2263, Revised Statutes. ' )

The act of January 23, 1832, provided that all persons who had pur-
chased lands under the act of May 29, 1830, aforesaid, might assign and
transter their certificates of purchase: notwithstanding anything to the
contrary in said last-mentioned act.

In Myers ». Croft (13 Wall.,, 291) the disability mentioned in Section
92263 was construed to extend ‘“only to the assignment of the pre-emption
right,” and it was held that after the pre-emptor had ¢“proved up his
right and paid the government for the land, restriction upon the power
of alienation after this wounid injure the pre-emptor and could serve no
important purpose of public policy.”

In Quinby ». Conlan (104 U. 8., 420) it was held that “the act of Con-
gress forbids the sale of pre-emptive rights to the public lands acquired
by settlement and improvement. The general pre-emption law declares
that all transfers and assignments of rights thus obtained prior to the
issuing of patent shall be vull and void. This court held (Myers ».
Croft), looking at the purpose of prohibitibn, that it did not forbid the
sale of the land after the entry was effected ; that is, after the right to’
a patent had become vested; but did apply to all prior transfers.”
“ When the land has been purchased and paid for,” and a final certifi-
cate issued, it is no longer the property of the United States, but of
the purchaser.” The final certificate which the purchaser holds can “no
more be canceled by the United States than a patent.” - Taxes may be
assessed upon lands held undersuch certificates for State, county, and
township purposes, where the act of Congressadmitting States into the
Union expressly provides that the State shall impose no tax or assess-
ment of any deseription “unpon any of the lands of the United States
within its limits.” The land so held is real estate; it descen's to the
heirs, and does not go to the executor or administrator; and “in every

legal and equitable aspect it is considered as belonging to the realty.” . '

‘When the certificate is issued and delivered, the contract of purchasé
is. complete, and the “government agrees to make a proper conveyance
a§ soon as it can, and in the mean time holds the naked legal fee in trust
for the purchaser, who: has the equitable title.” When the patent does
issue it ‘““relates back to the ineception of the right of the patentee so
A far as it may be necessary to cut off intervening claimants.” When the
purehase money has paid and the certificate issued a vested right ob-
tains, and “the government can no more dispose of the land to another
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person than if the patent had issued.” The right to a patent once
vested is * equivalent to a patent issued,” and “ the final certificate ob-
tained on the payment of the money is as binding on the government
as a patent.” From the time of payment and final certificate ¢ the
United States has no real interest in the land. It only holds the dry
legal title in trust for the purchaser, pending the usual necessary delay
in issuing patents.” ¢ The entry and patent are regarded as one title.
The title dates from the date of the enfry and payment, and not from
the date of the patent.” These certificates are received in the courts.
as evidence of title not on'y when offered by the persons to whom they
are issned, but by persons to whom the lands have been conveyed. See.
Carroll ». Safford (3 How., 441), Witherspoon ». Duncan (4 Wall., 210),
Hughes ». United States (1b., 232), Stark ». Starrs (6 Wall., 402), The
Yosemite Valley case (15 Wall., 77), Frisbie ». Whitney (9 Wall,, 187),
Astron v. Hammond (3 McLean, 109), Mining and Milling Co. ». Spargo
(16 Fed. Rep., 348), MeConnell »."Wilcox (1 Seam., 344), Wilcox v.
Kinzie (3 Scam., 223).

It will be seen from these authorities that the right to transfer the
title of which the final eertificate is the evidence, and which is equivalent-
to a patent and can *‘no more be canceled by the United States than a -
patent,” does not stand at all upon the provisions of Section 2262. It
stands (in the absence of statutory prohibition) upon' elementary prin-
ciples and the right of ‘a purchaser to convey property which he has:
bought and paid for in full, in relation to which he has nothing farther
to do, of which he is the equitable owner, and lacks only the transfer to-
him of the dry legal title, which the vendor holds in trust for him. It-
is a fact generally known that in all the new States such fitle, for the
purposes of private and judicial sale, taxation, inheritance of real estate,
aud all other -kindred objects, is treated by the courts, the local legisla-
tures, and individuals in the same maunner as if a patent had issued.

‘While all this is true, it does not follow that the United Statesis ab-
solutely bound to convey the title after payment and final certificate
either to the pre emptor or to his vendee, whether such Vendee is or is
these MSlons assame that there has been a compliance Wlth b all the
condmons requmte toa comﬁfete appropmatlon of the land, and that
th pavment has been made and thecertificate issued in conformity to law.
For instance, in the case of Carroll v. Safford (supra)—which perhaps
gives as broad and firm a character to the title held under the certificate
as any case which can be found in the books—it is observed that “if
the land had been previously sold by the United States, or reserved
Mhe certificate or patent might be recalled by the Upited
States as having been issued through mistake. In this respect there
is no difference between the certificate holder and the patentee.”

In Myers v. Croft the court said that the legislation was directed
against the transfer of the right of pre-emption, ¢leaving the pre-emptor
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free to sellhis land aftertheentry, if at that-timehe-was-in good faith the
owner of theland and had done nothing incensistent with the provision.of
the law on the subject.” And again : ¢ The object of Congress was ob-
tained when the pre-emptor went with clean hands to the land office
and proved up his rights and paid the government for his land.”

Good faith and cleanly acts are here imputed to the pre-emptor (the
vendor), and not to the purchaser.

: Upon the question of your powér to cancel an entry after a tmal cer-
tificate has issued I refer to the authorities following

- In the case of Moore v. Robbins (96 U. 8., 530), as to one forty-acre tract
there, under consideration, there had been two sales and two final cer-
tificates issued ; one to the pre-emptor and one to a purchaser at a pub-.
lic'sale. ' The eourt held that the Secretary of the Interior (the contest:
having reached him on appeal) ‘“had the anthority undoubtedly to de-:
cide finally for the Land Departmnent who was entitled to the patent;
and though ne patent has been issued, that decision remains the au-
thoritative judgment of the Department as to who has equitable title
to-the Jand.” .As to the other forty, patent having been issued, the de-
cision held that-all jurisdiction had passed to the courts. -

: In the case of Harkness », Underhill (1 Black, 316) an entry had been
made and a final certificate issned and reecorded in the county recorder’s.
office, when the question was raised whether the entry, having been:.
allowed by the register and-receiver, could:be- set aside by the Com-
missioner.. ‘The court held that the question had several times. been.
raised and decided in the affivmative by that eourt, and eited Garland
v: ' Wynn (20 How., 6) and Lytle v. State of Arkansas (9 How., 314.)-

In the ease of Horace Whitaker, ex rel. Nathan H. Garretsom, v. South-
ern Pacific Railroad Company, decided by this Department in July, 1880
«(2°0. L. L, 919), Whitaker was the. pre-emptor, who had made proof and.
payment and had received a final receipt. Garretson was a bona-fide.
purchaser of the land from Whitaker, and held under a deed executed
by him some months after he received the final certificate. Upon a:
hearing ordered and had subsequently to the issuing of the final certifi-
cate, it was found that Whitaker’s pre-emption affidavit and pre- emption
proofs were false and fraudulent, and upon such finding it was held.
that ¢ Garretson’s claim, so far as the Department was concerned, was-
defeated.” It was further held, *“that the doctrine of bona-fideputehaser.
is not applicable to one who purchases of a pre-emptor before.patent;
that such purchasers must abide by a disposition of the cases by your
office or this Department; that they take no better title than their vend-.
ors have; and that your office and the Department had full authorlty ;
to cmcel pre-emption entries for invalidity and frand.” )

The case of Margaret S. Kissack, decided by this Department-in Sep-
tember, 1880 (2 C. L. L., 421), was that of a commutation of a home-
stead entry. Xissack puwhaaed the land by deed, and claimed “that
patent ought to issue for her benefit as a bona-fide purcha,ser for a val-
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uable consideration.” It was found that Frazier, the entryman, ¢“had
failed to comply with the requirements of the homestead law,” and it
was again held that «Kissack purchased no better title than Frazier
had, and took subject to the action of your office upon the entry.”

In Root ». Shields (1 Wool., 340) the sale was made after entry, but
before patent. Mr. Justice Miller states in his opinion that some at
least of the ‘“defendants purchased and paid their money without any
knowledge in fact of any defect in the title. Yet they are not bona-fide
purchasers for a valuable consideration without notice in the sense in
which the terms are employed in courts of equity.”

Congress has assumed that your office has the power to cancel entries
after payment and final receipt, by providing, in many instances, for
the repayment of the purchase money “upon the surrender of the du-
plicate receipt.”

The petition sets forth that the laws of Minnesota,'where the lands in
question are situated, declare that the final receipts shall be received in
the conrts as prima-facie evidence of title. But the courts of Minnesota
have repeatedly derided that “parties purchasing from pre-emptors be-
fore the issuance of the patent take subject to the authority of the Com-
missioner of the General Land Office to cancel the pre-emption entry and
defeat the rights acquired by it” See Raundall ». Iidert (7 Minn., 359),
Gray v. Stockton (8 Minn., 472). Both of these cases show that after
payment and final receipt the lands had been transferred several times,
and at the time the entries were canceled were obviously held by bona-
fide purchasers for valuable consideration.

The practice of your office and the law as settled by the courts is not
inconsistent with the character of the title which arises upon payment
and {final certificate, conceding, as we do, that the “right to a patent
once vested” is “equivalent to a patent issued,” and that a certificate
can 1o “ more be canceled by the United States than a patent.”

Generally, then, a patept may be canceled for the same causes that
would authorize the cancellation of a certificate. Forinstance, a patent
may be canceled “if theee be any equitable reason as against the gov-
ernment” why the patentee should not retain the patent; ¢if it has
been issued without authority of the law or Ly mistake of facts or by
fraud of the grantee, the United States can by a bill in chancery have
a deeree in chancery aunulling the patent.” ¢Nor is fraud the only
ground upon which a bill will be sustained. Patents are sometimes
issued unadvisedly or Ly mistake, where the officer has no authority in
law to grant them, or where another party has a higher equity and
should have received the patent; in such ecases eourts of law will pro-
nounce them void.” See United States v. Stone (2 Wall,, 535), United
States v. Schurz (102 U. 8., 404).

1f the patent has issued, the jurisdiction to make cancellation is in
the courts; and if your office has improperly issued a patent, it cannot
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issue a second while the first remains outstanding (Moore ». Robbins,
- 96 U. 8., 530).
Bat, ds we have seen, your office has jurisdiction for proper cause to
cancel entries, after payment and final certificate, before patent. The
principle upon which the cancellation proceeds in the case of either final
‘certificate or patent is essenti:lly the same; the tribunals are different,
Although your office may be informed of the fact that a pre-emptor
* (who has complied with the law) has sold his land after final certificate,
~ nevertheless it will issue the patent to the pre-emptor. The instances
are exceptional, and are expressly pointed out. by statute, where the
patent for public lands issues to the transferee.
The Land Department deals directly with the pre-emptors, with its
own vendees, with the persons with whom it contracts. 1t cannot un-

dertake to follow the transfers of the grantees, to settle the questions
Which may arise apon such transfers, and attempt to adjust the char-
acter of alleged bona-fide purchasers for value from its own grantees.
The government issues the patent to the pre-emptor, and such ques-
tions, if they arise, must be determined by the courts. See Kissack’s

case (supra)
lirchasers from persons who hold final certiﬁcates/purchase with no-
tice that the Land Department is but an administrafor of the law, and
that 1t has no authority to issue patents to pre;emptors or entrymen
who have not complied with the law or ha,vc procured their certificates
by fraud. -

The petition, therefore, so far as it proceeds upon the ground that the
petitioner is a bona-tide holder for a valuable consideration, and should
therefore be protected and patent issue without regard as to whether
the pre-emptor complied with the law or procured his final certificate by
fraudulent practices, must be denied. . ' '

The petitioner, however, alleges that the final proofs of the pre-empt-
ors complied strictly with the law; that the proofs taken upon the
hearing ordered, and upon which the entries were canceled by your
office, were uncertain, indefinite, and not sufficient to authorize such ac-
tion; aund that he had no notice of such hearing.

This Departiment has recognized theright of the purchasers to appear
and be heard upon the question whether the entryman has complied
with the law (Whitaker, ex rel. Garretson, v. Railroad, supra.) Such
a purchaser would be a proper if not necessary party in a bill to cancel
a patent alleged to have been procured by fraud.

For the purpose of enabling this Department to examine the proofs
and inquire whether your action in'canceling said entries was author-
ized, the order of certiorari will be granted.

You are therefore directed to certity all papers, proofs, and proceed-
ings of such entries in the matter to this Department.
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TOWN SITE—OFFERED LAND; SETTLEMENT.
EUREEKA SPRINGS v. NORTHCUTT ET AL.

A town may make private cash entry of offered land not within the corporate limits,
without reference to the limitations of the townsite laws based on population.

Whether offered land may be talken by regular town site enftry, quere. In this ease
the cancellation of certain homestead entries on offered land leaves it withdrawn
from private entry, and it may therefore be treated as unoffered and subject to
disposal as a townsite. : '

Actual townsite settlement, even prior to incorporation, is notice to pre-emption and
homestead settlers, who may nof appropriate the lands embraced by it by antici-
pating the application at the local office.

Secretary Teller to Commissioner McFarland, July 21, 1884,

SIr: I have examined the case of the town site claim of Eureka
Springs v. Joseph K. Northcutt, Robert J. Alexander, William Evans,
L. M. Lloyd, E. A. Chapman, David C. Bays, Benjamin Woodruff, Peter
Van Winkle, and George W. Penn, involving the right of entry to the
8. % of Sec. 10, the NW. 1 of Sec. 14, the NI, %, the NW. 1, the SE. §,
the N, § of the SW. %, and the SW. 1 of the SW. 1 of Sec. 15, T. 20 N,,
R. 26 W., Harrison district, Arkans&s, on appeal trom your decision of
July 19, 1883 ,

All the lands except the SW, 1 of the NW. 1 of 14 and the S. 4 of the
N'W. }of 15 were offered at public sale October 11, 1877, no bids being
received, and the same remained, therefore, subject to private entry.
The excepted tracts were embraced in the homestead entry of Lewis
Hanneke, June 15, 1872, canceled for abandonment by your letter of
September 30, 1879, which was received at the loecal office October 8,
1879, and consequently these subdivisions were not subject to disposil
until said last-mentioned date, and have never since become subject to
private entry.

August 15, 1879, Northcutt made homestead entry No. 4884 for the
SE. 2 of NW. 1, NW. 1 of SE. 4, and N. § of SW. £ of Sec. 15. Feb-
ruary 25, 1880, he published, under act ot March 3, 1879, his intention
to prove up and commute his homestead to eash entry, as provided by
Section 2301, Revised Statutes, and on the day fixed, viz, April 19, 1880,
he appeared and made proof and tender of payment.

Alexander made homestead entry No. 4885, August 15, 1879, for NW,
3 of NE. %, N. 3 of NW. %, and 8W. 1 of NW. Lof Sec. 15. On the 9th
of February, 1880, he published notice of his intention to commute, and,
pursuant thereto, offered final proof and payment March 13, 1880,

September 10, 1879, Evans made private cash entry No. 398 for the
SW. 1 of SE. } of Sec 10.

October 16, 1879 he made private entry No. 408 for the NW. 1 of SE.
4 of See. 10.

Ociober 27, 1879, he entered the B. % of the SW. 1 of See. 10, eash
enfry No. 413 :
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January 2, 1880, Lloyd and Chapman entered the SW. 1 of SW. 1 of
See. 10, cash entry No. 433. .
January 23, 1880, Peter Van Winkle made cash enfry No. 446, em-
bracing, with other traects, the NE. 1 of SE. %, and SW. 1 of SE. 1 of

Beec. 15,

. January 27, 1880, Woodruff entered the SW. { of SW. } of Sec. 15,
cash entry No. 453. .

. April 21, 1831, Penn applied to enter av private entry the NW. 1 of
SW. % of See. 10, and was ‘denied the right on the ground that a con-
‘test was pending to determine the respective agricultural and mineral
values of the land. He appealed, and after the departmental decision
of March 9, 1882, adjudging the land agricultural, his entry was admit-
ted March 20, 1882, cash entry No. 1089,

October 27, 1879, Bays filed pre-emmption declaratory statement No.
65, for the SW. 1 of NW. 1 of Sec. 14, and NE. £ of NE. £, and S. { of
NE. % of Sec. 15, alleging settlement October 21. After published no-
tice, he offered his final proof and payment May 29, 1880, which was
rejected by the register and receiver on account of the pending contest
- ‘ordered by your letter of February 24, 1880, to determine the mineral

value of the lands. » '

Feébruary 13, 1880, the register and receiver forwarded to your office
copies of mining locations made by certain parties, William R. Conant,

James M. Wisdom, George W. Dale, and others, at various dates sub-
sequent to the entries of Northcutt. and others, with mineral affidavits
covering the entire Sections 10 and 15, and demanding the cancellatldn
of said entries in order that they might enter their several mmmg claims,
This communication resulted in your letter of the 24th of Februarv, 1880,
ordering a hearing to determine the agmcu]tural character of the land,
notice of which was issued March 20, and date fixed for May 3, 1880."

In the mean time, after an attempt by certain parties, inisiated in
QOctober, 1879, to procure an incorporation of a town embracing the 8.

-4 of Section 10, and all of Section 15, which attempt séems to have been
igunored for some cause, one reason alleged being the fact that the petition
was not signed by twenty legal voters, the number prescribed by the
law of the State, a petition duly signed was presented to the county
court on the 9th of Janunary, 1880, After hearing by the court, the

town of Eureka Springs was incorporated on the 14th of Febrnary, 1830,
and was organized by the election of a mayor and other officers on the
6th of April, 1880.

The hearing being in progress on the 10th day of May, 1880, Ehsha .
Rosson, mayor, appeared at the district office, and made and ﬁ]ed for
considerabion, and for transmission to your office with the contest pro-
ceedings, an application on behalf of the townsite to enteér the N. %, the
NW. £ of the SE. %, and the N. % of the SW. £ of See. 15, containing 440
acres, being the land covered by the homestead entries of Northeutt-and
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Alexander, and that portion of Bays’ pre-emption claim situated in
Sec. 15.

He filed with this application an unverified paper, without date or
signature, or any statement as to its authenticity or adoption, which
purported by its contents to be a draft or copy of *¢Ordinance No. 19,7
prefaced as ““An ordinance to empower and to provide for the action of
the mayor to enter or purchase a certain tract of land for the townsite
of the corporate town of Eureka Springs, Carroll county, Arkansas.”

The description of theland in the body of the ordinance is as follows,
viz: “West half, west quarter, section fourteen, northeast quarter,
northwest quarter, north half of the southwest guarter and northwest
quarter of the southéast quarter, section fifteen, (township and range
deseribed), in all five hundred and twenty acres.”

This, with respeet to the lands in Section 15, is identical with the
application of the mayor, and being incomplete as to any proper sub-
division of Section 14, and no part of that section being within corporate
limits, the mayor, without doubt advisedly, as stated by affidavit of
John Carro'l, his snceessor, dated Janunary 31, 1881, sent to your office
by Hon. T. M. Gunter, February 11. 1881, omitted to apply for any
lands, except those in Section 15, eorrectly described by the reputed ordi-
nanece, on which he based his authority to intervene in the contest
proceedings.

These proceedings continued as reported by the district officers till
July 10, 1880, when they closed the case. '

On the 19th of the month, after the case was closed, the mayor filed
with themn certain unsworn papers addressed jointly to the Commissioner
of the General Land Office and the register and receiver, ostensibly
prepared, as shown by their date, July 12,1880, alleging an application
on the 10th of May, 1880, for the lands according to the imperfect de-
seription of the ordinance, and asking a hearing not only to vacate the
claims of Northeutt, Alexander, and Bays, but the mineral claims also,
alleging a priority of right and occupation as a town situated on the
public lands, which papers were transmitted with the ecase July 22, 1880,
the register and receiver stating that the facts were not in accord with
the allegations as to such application.

The distriet officers rendered their opinion that the lands were min-’
eral. You affirmed their decision April 14, 1881, and also adjudged
that a townsite entry might be made, as well as mineral entries, and
that mutunal clauses of reservation should be inserted in the patents,
saving to each class of occupants its respective rights. You further
stated that “if the land was agricultural, the townsite claim is shown
to be the prior one, and would, if the contest were between the agricult-
ural and townsite claimants, upon the evidence submitted, be decided
in favor of the town.”

Appeal was filed from this decision, and the case came before my
predecessor. He decided, March 9, 1852, that the lands were agricult-
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aural, -and vacated your decision as to the.priority of the townsite
claim, and directed you to dispose of the question in due eotrse of pro-
ceedings under the established rules of practice. o :

Up to this point, the controversy, so far as related fo the townsite,
had been limited to the lands, 440 aeres, covered by the original appli-
cation of Mayor Rosson, or, at the utmost, to the 520 acres, which in-
cluded the imperfect description in Section 14, subsequently alleged to
be the W. 4 of NW. £ of said section, the SW. 4 of which NW. } was
claimed by Bays as a pre-emption right.

It appears, however, that on the rendition of your decision of April
14, 1881, and without awaiting the issue of the appeal, John Carroll,
_who had succeeded Rosson as mayor, filed, on the 10th of June, 1881, a
paper reported by the district officers and accepted by youn, and through
all the subsequent proeeedings styled- an application, by which it is
claimed that he appliéd to enter not only the 440 acres applied for by
Rosson, but the following land in addition to wit: The S. % of Sec. 10,
‘the NW. £ of Sec. 14, and the NE. % of SE. £, the 8. } of SE. 4, and the
SW. 1 of SW. } of Sec. 15, embracing in all 1,080 acres. 7

This paper and the letter of the register and receiver transmitting
the same to you on the 11th of June, 1881, are as follows:

STATE OF ARKANSAS, :
County of Carrell: ‘
JUNE 10, 1881,

Before the register and receiver at the land office at Harrison, Boone
county, Arkansas, .

Your petitioner, John Carroll, states that he is mayor of the town of
Buareka Springs, Carroll county, Arkansas, commisssioned by the gov-
ernor of-said State, duly qualified and acting at the present time as
such mayor. '

He, as such mayor, further states thatthe town of Euareka Springs, in
said county and State, is legally organized under the general laws of
the State of Arkansas, approved March 9th, 1875, and that said town
is now transacting business under the name and style of the incorpo-
rated town of Eureka Springs. :

Heifurther states that said Eureka Springs is situated upon the fol-
lowing Jands, to wit: The 8. 4 of Sec. 10, the N. 4, N. {of SW. 1, SW, £
< of SW..4, SE. § Sec. 15, and NW. £ Sec. 14, T. 20 N., R. 26 W., contain-
ing 1,080 acres, situate in Carroll county, Arkansas, being public lands
of the United States, and that such lands aforesaid are now settled and
ﬁe‘upied by eight thousand inhabitants or more, by actual count in
* [ay, 1581, .

He further states that, in the year 1879, great numbers of citizens of
the United States settled and occupied these lands aforesaid for the
purpose of business and trade, and made thereupon valuable and im-
portant improvements, and the said citizens, in the year 1879-780, le-
gally created and organized, in accordance with the general laws of the
gta.te of Arkansas, approved as aforesaid, the said town of Eureka "

prings. ’ ,

He further states that Elisha Rosson, his predecessor in office, did,
on the 10th day of May, 1830, apply to enter at the distriet land office,
at Harrison, Ark., under the townsite act the N.  and NW. % of SE. 4

7747 LAND——3 : C
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and N. 1 of SW. £ of See. 15, T. 20 N., R. 26 W., 440 acres, for the use
and benefit and in trust for the inhabitants of the incorporated town of
Eureka Springs, lying and being within the boundaries of said town.
That said application is made in compliance with the honorable Com-
missioner’s letter N, dated April 14,1881, and is for the use and benefit
of the incorporated town of Eureka Springs, in Carroll county, State of

Arkansas. .
JOHN CARROLL, Mayor,
Bureka Springs, Ark.

UNITED STATER LAND OFFICE,
Harrison, Avk., June 11, 1881,

S1r: On the 10th instant, John. Carroll, mayor of Eureka Springs,
~ Carroll county, Arkansas, made application to enter under the townsite

act, and for the use and benefit of the incorporated town of Enreka
Springs, the following lands, viz: The 8. % of Sec. 10, the N.3,8E. 4, N,
3 of SW. 1, and SW. } of SW. 1, Sec. 15, and NW. {, Sec. 14, T. 20 N,,
R. 26 W., in said Carroll county.

But the lands embraced in the S. 3of 10, and in Sections 15, 20 and 26,
are embodied in your decision in the case of W. R. Conant et al. and J. K.
Northeutt et al., coniained in your letter N, April 14,1881, and allowing
the said parties sixty days for taking an appeal from said decision.

The respective parties in said case were duly notified of the contents
of said decision and their rights in the premises April 26 and 27, 1881,
and the time for not taking an appeal not having elapsed, this office did
not feel warranted in allowing said application, and so informed the said
John Carroll, mayor. . :

As regards the NW. 1 Sec. 14, 20 N,, 26 W., we find the SW. } of
NW. 1 to be embraced in the pre-emption declaratory statement of
David C. Bays, No. 65, dated October 27, 1879, final proof submitted,
and affidavits bave been filed in this office, alleging all of said section
to be mineral in churacter, of which facts Mayor Carroll was advised,
and hence we did not feel warranted in allowing said application as to
gaid last described tract. _

Said Carroll specially requested that we submit the matter to you for
your consideration and action, preferring this conrse to our rejection and
his appealing from our decision. And in accordance with his request,
we transmit the same for your consideration.

Very respectfully,
JOHN MURPHY, Register.
R. 8, ARMITAGE, Receiver.

COMMISSIONER GENERAL LAND OFFICE,
Washington, D. C.

Carroll had previously, on the 24th of Febrnary, 1881, filed a similar
paper, asking permission to enter, in addition to the 520 acres alleged
by him to have been applied for by Rosson, the 8. 4 of See. 10, and the
SW. 1 of SW. 1 of Sec. 15, but not making formal applieation, which
‘paper seems also to have been treated as an application, and indorsed
as rejected for the reason that most of the land had been previously ap-
propriated and was then under contest to determine its character.

Tt will be observed that from this firstrejection he took noappeal, andre-
liesprineipally uponhis applieationinJune, which though notinform, may
be regarded as a substantive presentation of hisclaim of right, as mayor,
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to enter the lands; and, though ambiguous as to whether he intended:
it to embrace more than the Rosson application, especially in view of
the reference to your decision and the fact that only that application
Wwas in any mauner before you or comprehended in the case, yet, taken
in connection with his application of February, which did expressly in-
clude a part of the additional lands, it may be considered that the fair
intent of the instrument was to apply for the whole description recited
in it and to assert a claim to the entire tract of 1,080 acres.

Be this as it may, you, by your letter of May 22, 1882, being the first
action by you after the rendition of the department decision of March
9, 1882, vacating former decisions, and being the first consideration of
the paper after its transmission by the register and receiver, elected to
treat it as an application for the whole tract, and ordered a hearing
between the townsite claimants and each of the parties who had en-
tered or filed upon the lands, for the purpose of determining the facts
as to date of settlement and initiation of the respective claims, and the
legal priorities resulting therefrom. :

Such hearing was had, and a vast mass of confused matter, testi-
mony and exhibits was reported by the register and receiver with their
decision of November 25, 1882, which was in favor of the individual
claimants. -

June 5, 1883, your office, by the Acting Commissioner, after an ex-
haustive éxamination, affirmed the decision of the district. officers in
favor of such claimants, except Penn, whose claim was rejected, and
Bays, whose claim was rejected for the lands in Section 15, within the
corporate limits at date of entry but not at date of settlement and filing,.
-and allowed for the SW. 1 of NW. £ of 14, which was not within the cor-
poration.

Upon the applicatioen of the attorneys for the townsite claimants, yow
reconsidered this decision, and, after hearing argument, you awarded
the whole claim to the town, holding that although the land was offered:
and subject to private entry, a reservation was established in favor of
the town which operated to bar the right of individuals and give the
exclusive privilege of entry to the town authorities; you finding from
your examination that at the date of the respective individual entries
the town improvements and population were sufficient to authorize an
entry of an area large enough to include these respective claims, and
that these improvements upon a part of the lands operated, from their
proximity to the lands which had not been appropriated to town uses,
to put applicants upon notice that these tracts might be needed to make
up the legal maximum, and so forbade the allowance of the private ap-
plications as to all the tracts afterward included in the incorporation.
A preliminary question touching the pre- emptive right of townsite
claimants upon oﬁered lands was also decided by you in favor of the
town.

Appeal is taken upon all points of your deeision, both of fact and law.




" 36 DECISIONS RELATING TO THE PUBLIC LANDS.

It is insisted that the findings of fact by the Aecting Commissioner on
the Ath of June in favor of the individual claims are substantially cor-
rect, and also that if any town settlement existed at date of the re- .
spective entries, no reservation was created thereby, and that the legal
title acquired by such entry must conclusively prevail against any
equities, real or apparent, asserted by the corporation.

In my view of the case, as it now comes before me, it will not be nec-
essary to discuss all the questions tentatively passed upon by you, but
I shall confine myself to the immediate rights resting upon what appear
to be the facts reasonably established by the-conflicting testimony.

And at the outset I conclude that as to all the lands in Section 10,
except the NW. £ of SW. % claimed by Penn, and as to the tracts en-
tered by Woodruff and Van Winkle in Section 15, there is no priority
either of settlement or of application to warrant an award of the same to
the townsite claimants. They were entered prior to the incorporation,
and the mayor, in making application on the 10th of May, 1830, in obe-
dience to the alleged ordinance of couneil, made no claim to them, nor
was any sunggestion of an intention to claim them communicated to
your office until after your decision of 1881, as hereinbefore recited.
Nor is there among the present papers any exhibit or claim of an act of
the city council directing the mayor to apply for them, at that time or
subsequently. It must be held, accordingly, that even if there were
proofs of town settlement prior to the dates of cash entry, the election
of the city to leave the claims unquestioned by its original application
bars the setting up of a subsequent claim ; and as there is no proof of
such priority except a slight amount of testimony as.to the commence-
ment of a street survey on 4 small part of the Woodruff forty, he being
apparently the principal projector of such improvement, I adjudge that
these entries onght not to have been included in the order for a hearing,

and direct that they be released from further suspension. -
" The Penn forty, being the NW. £ of SW. 1 of Sec. 10, may be next dis-
posed of, his entry being dated March 20, 1832, based on his original
application of April 21, 1881. At this date it is found by you that the
tract had been surveyed into lots, blocks, and streets; but it is not clear
from the testimony whether it was actually occupied by lot owners. It
was within the corporate limits; but, without referenee to its condition
in this respect, the record of the case now shows that Mayor Carroll
had included it in his eash application of February 24, 1881, which was
prior to that of Penn, and, the land being offered, has legal precedence
as an application to purchase. The record shows also an application
of still earlier date from other parties, which; however, was rejected
without appeal, and no claim is presented thereon. 1 therefore award
this tract to the city, upon the prior application of Mayor Carroll.

Respecting the NW. 1 of Sec. 14, outside the corporate limits, the
SW. } of which is included in Bays’ pre-emption claim, it is to.be ob-
served that the N. § and the SE. % of the same are offered land, without
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claim adverse to the application of the mayor to purchase. They may,
therefore, be entered as offered lands by such town under the applica-
tion, although not within the corporate limits, and without reference to
the limitations as to population contained in the townsite laws, or to
the question whether the special provisions of the townsite acts are or
are not applicable to offered lands.

This disposes of all claims execept” the pre- emptlon of Bays for the
BSW. 1 of NW. 1 of 14, the B. { of NE.  and the SW_l of NE. % of
15, the homestead of N orthentt for the SE 4 of NW. £, the NW. 1 of
the SE. %, and the N.  of SW. % of 15, and the homestead of Alexzmder
for the NW. £ of the NE. , the N. } of the NW. 1, and the SW. £ of
NW. { of 15.. The homestead entries were ma,de August 15 and the
pre-emption settlement October 21, 1879, The homestead tracts were
offered, the pre-emption tract, except the NE. 1 of NE. 1, unoffered
land.

I am of the opinion that sufficient evidence has been given of the fact
of settlement for town purposes upon this land at the date of the incep-
tion of these claims to warrant me in holding it excluded from pre-emp-
tion and homestead entry, without regard to the good faith of the par-
ties attempting to appropriate the same by settlement claims, which is
a matter rendered extremely doubtfal by the evidence. This being so,
the question is between the town claimants and the government, as to .
the precise forms of the admission of the townsite entry, and it is im-
material to the rejected claimants whether or not the fact that the lands
were offered shall be held to bar the rights granted by the townsite
laws,

A part of the lands, it is shown, are nnoffered, and, under long: esta.b

lished regulations, the cancellation of the homestead entries now in
question will leave the residue again withdrawn from private entry ; so
that, constructively at least, they may be treated as unoffered lands,
and subject to disposal as a townsite.
"~ By this, I do not mean to declare my opinion that offered lands may
not be taken by regular townsite entry, other claims being disposed of.
On the contrary, I incline to the opposite opinion. But as I have viewed
this case in the foregoing recitals, it is not necessary to decide abso-
lutely what is or what is not the law on that suhject. I merely direct
this remark to the fact that the point has not escaped my attention.

I conclude that substantial justice will require, in this case, that the
homestead entries of Northcutt and Alexander, and the cash entry of
Penn, be canceled, the pre-emption claim of Bays vejected, and the
town authorities be allowed to enter the lands covered thereby, together
with the residne of the NW. £ of Sec. 14, and the other tracts of offered
land as applied for, not embraced in conflicting entries. The cash en-
tries of Evans, Lloyd & bhapman Van kale, and Woodruff will re-
mam intact.
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PRACTICE—TRANSMISSION OF APPEALS.
DANIEL WITTER.

After filing of an appeal, the local officers must allow the appellees a reasonable tic
(if necessary, ten days after the expiration of the thirty days provided in Ru
51) to examine it before forwarding,the papers to the general land office.

Acting Commissioner Harrison to register and receiver, Denver, Coli
July 23, 1884. '

Tam in receipt of a letter dated 11th instant, from Mr. Daniel Wi
ter, of Denver, Colorado, stating that in cases where appeals are take
from your decisions, it frequently happens that the appeal is not file
until the last day of the time allowed, and then the cases are immed
ately transmitted to this office without notice to the opposite party
and without opportunity of an examination by him of the grounds ¢
appeal or of the argament of appellant, and it is assumed that suci
is the requirement of Rule of Practice 51. This rule provides that ni
contest case shall be forwarded until the expiration of thirty days, i1
order that-all parties “may have full opportunity to examine the red
ord and prepare their arguments,” unless they agreé to an earlier trang
mission. There is no requirement that appealed cases shall be trant{
mitted immediately upon the expiration of the thirty days, withoui
allowing appellee the opportunity contemplated by the rule. It hag
always been presumed that the parties themselves would use due dili
gence, and that the register and receiver would exercise reasonable
discretion in such matters, so as to secure to all parties and not to deny
to either the benefit proposed by the rule. It would be an unfairness
not contemplated in the practice of the Land Department if, when an
appeal is not filed until the last day allowed for appeal, the register
and receiver should immediately forward the papers, and the opposite
party be thus prevented from esamining the appeal. No formal rale
in regard to the retention of appealed cases beyond the thirty days al-
lowed for appeal has ever been promulgated, but registers and receivers
bave frequently been instructed that they should allow appellees a
reasonable time for examination before forwarding appealed cases to
this office. You will be governed by these instructions, and will be
deemed authorized, in the absence of more specific rules, to retain ap-
pealed cases for a period of ten days after the expiration of the thirty
days allowed for appeal, when appeals are not filed in time to give the
opposite party reasonable opportunity to examine the appeal and ar-
gument of appellant within said thirty days. ’
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HOMESTEAD—SOLDIERS ADDITIONAL; FRAUD.
NoAH ROBBINS.

Where an attorney frandulently obtained a power to sell the addifional homestead
right, the certificate thereunder made will be canceled and a new certificate
issued to the soldier.

Acting Secretary Joslyn to Commissioner McFarland, July 24, 1834,

I have considered the appeal of Noah Robbins from your decision
of Februmary 8, 1883, holding that under the facts then presented your
office could grant him no relief. It appears that Robbins made home-
stead entry December 10, 1873, of a certain tract of public land in the
Gainesville, Florida,land district, and was entitled to an additional entry
ander Seection 2306, Revised Statutes. He was ignorant of this right (as
" he represented to your office) until advised thereof by one J. W. Price, an
attorney resident in the State of Florida, who offered to prosecute his
claim, and to await payment for his services until the proper certificate
was placed in his (Robbins’) hands. Confiding in Price’s representa-
tions and integrity, he signed or authorized his signature to whatever
' papers Price presented to him as necessary to accomplish that end.
He afterwards ascertained that among the papers so executed, or pre-
tended to be executed, was a power of attorney authorizing Price, or
his substitute, to sell said additional homestead right, and to locate the
land when the claim was perfected. It appears that Price sold the claim
to Gilmore & Co., of Washington, who prosecuted it to completion, so -
that a certificate issued October 18, 1878, and was delivered to them,
and they located it November 18, 1878, npon the E. { of NE. £ of See.
30, T. 18, R. 16, Sacramento, California. Since it also satisfactorily ap-
peared from the affidavits on file that Robbins never knowingly signed
or authorized his signature to such or any power of attorney in the
premises, but that the same was frandulently obtained, or was a forgery,
and that he never in fact sold or anthorized the sale of said claim,nor ever
received any compensation therefor, but that he employed Price as his
agent to prosecute said claim in his own name and behalf only, and that
within a reasonable time after ascertaining the facts he took measures to
protect his rights and for the cancellation of any elaim which Gilmore &
~ Co., Price, or any other person, might have or make to said additional
" howestead under and by virtne of said power, and that he prosecuted

the same with reasonable diligence, I directed, December 7, 1883 an
investigation of the facts. Notices werc issued to the parties above
named, and the hearing was upor May 13, 1884, Robbins and Price be-
ing present. The latter introduced no testimony. That introduced by
Robbins fully sustains his allegations, showing that he executed such
" papers as Price represented were necessary to secure his additional
homestead, and not, knowingly, any other; that he was not advised
and did not know of said power, and never intended to transfer hissaid
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claim ; that he has not received from Gilmore & Co., Price, or any one
else, any money or other consideration therefor, but that, on the con-
trary, after advice from Price that the prosecution of his claim was pro-
gressing in his (Robbins’) own behalf to a successful issue, he allowed
Price, contrary to the terms of their original agreement, to retain a por-
tion of his wages as a carpenter for work he performed for Price, in part
payment of his services in prosecuting the claim.

It also appears that Robbins is an jgnorant colored man, unable to
read and write, and that none of said papers-were read and explained
to him by the officer before whom they were executed, or by any one,
and that, even if read, Robbins could not have comprehended their
meaning and effect without explanation, by reason of his ignorance of
business matters.

I am satisfied, from an examination of the testimony, that Robbins
never intended to sell or transter his additional homestead claim, and
that said power of attorney was frandulently obtained from him, he not
knowing the nature and purport thereof. This fraud vitiates all pro-
ceedings thereunder, so that neither Gilmore & Co., Price, nor any one
elsé, can haveany valid claim in or to said certificate or in the location
thereof, as against Robbins. Nor can Robbins be thereby deprlved of
his right to his additional homestead.

I therefore direct cancellation of said certificate and its location, and
that anew certificate issue to Robbins, authorizingitslocation upon eighty
acres of public unappropriated land. Buat as the present entry, by vir-
tue of said power, was made prior to the act of June 15, 1880, the party
in interest should be allowed the reasonable time of sixty days within
which to purchase the located tract under the second section of the act,
if no valid objection against the samé appears; and you will so notify
Price and Gilmore & Co., or any other person who may appear from
your record interested therein.

Your decision is modified accordingly.

MINING CLAIM—ADVERSE APPLICATIONS.
HALL ET AL. vs. STREET.

Where application for patent was made for ground covered by a prior application,
and the conflict was shown by the record in the first application, the second ap-
plication should have been treated as an adverse claim.

Although the second applicants did not file an adverse elaim, being misled by the
error of the register in receiving their application, they will now Le allowed
thirty days in which to institute suit.

Surveyors-general are required hereafter to indicate the date of location upon the
approved plats of survey,

Acting Secretary Joslyn to Commissioner McFarland, July 24, 1884.

I have considered the case M. J. Hall et al., claimants of the Ohie
Lode, mineral entry No. 851, . A. W. Street, trustee, claimant of the
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Queen of the Hills Lode, on appeal by the pla,mtlffs from your declslon
of October 29, 1883, holding said entry for eancellation.

These lodes are situate in the Uintah mining district, Summit county,
Utah, and are designated, respectively, as lot No. 277 and lot No. 282,

- October 25, 1882, the said trustee (by W. W, Woods, his attorney
in fact), filed appllca,mon No. 1023, in the Salt Lake City land- oﬂiee,
for the Queen of the Hills Lode, survey No. 246.

- October 30, 1882, the pla,mtu":fa filed application No. 1027, in said
office, for the Ohio Lode, survey No. 241

Notice of the former application was duly published in the Park Mm-
ing Record, a weekly paper, from October 28 to December 30, 1882,
the full period of sixty days. '

Notice of the latter application was also duly published in said paper
from November 4 (not 7. as you state), 1882, to Jannary 6, 1883, the
full period of sixty days.

< January 10, 1883, the Ohio Lode apphcants filed application to pur—
chase, and made entry (No. 851) of their entire claim.

January 23, 1883, the applicants for the Queen of the Hills Lode ap-

plied to purchase and make entry of their claim, but the register and
receiver denied the application upon the ground of conflict with the -
" Ohio Lode claim.
Whereupon, the Queen of the Hills applicants havmg appealed, you
" held the Ohio Lode entry for cancellation, upon the ground that the
Queen of the Hills application, having been regular, was an appropria.
tion of the land, and that the register and receiver’s action in allowing
the Ohio Lode application and entry was ¢ wholly unauthorized, and
coutrary to law and the uniform practice of this office.”

It appears that although the Queen of the Hills application was
filed prior to that of the Ohio Lode, the location and survey of the
latter.claim nevertheless antedated the location and survey of the
former. Such state of facts would seem to account for the further fact
that the official plat of survey of the Queen of the Hills showed the
existence of a conflict with the Ohio Lode, while the plat of the latter
showed none. '

The register and receiver allowed the application for the former elaim
because none had been made or filed for the latter; and they allowed
the application for the latter because the official plat of the survey
thereof ¢ showed no conflict of any kind.” :

In this they erred. '

They should instead have treated the j Jjunior a,ppheatmn asan adverse
claim—since the conflict in question had been shown to exist by the
record of the senior application—and thereupon stayed all proceedings,
except the publication of the Queen of the Hills notice of application, '
until the controversy had been settled by a court of competent juris-
diction, or the adverse claim waived. It was competent for the Ohio
Lode claimants to adverse the Queen of the Hills Liode, but they were

P
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misled by the register and receiver’s erroneous action in allowing their
application and failing to stay proceedings. Their statutory right to
institute judicial proceedings canuot, however, be denied them solely
upon the ground of the register and receiver’s dereliction, and their
own consequential failure to exercise such right. It was not competent
for the register and receiver to allow the junior application. Said pro-
cedure, having been manifestly erroneous, should be corrected in so far
a8 this Department has power to afford the opportunity; and to this
end the parties should be remitted to a court of competent jurisdiction
pursuant to the express provisions of the statute, in order that the
question of the right of possession to the area in the confliet (alleged to
be some 2.33 acres) shall be determined by sueh court.

You will accordingly suspend action npon the claims, and advise the
Ohio Lode claimants that thirty days will be allowed to institute judi-
cial proceedings, in case no suit has been already commenced.

" It will be observed that neither of the plats of official survey shows
when the respective claims were located. The necessity of such show-
ing has been demonstrated in the premises.

You will accordingly, hereafter, require surveyors-general to indicate
the date of location upon the approved plats of survey.

Your decision is modified in accordance with the foregoing.

PRACTICE—RECONSIDERATION ; OFFICIAL NEGLECT.
POSTLE v. STRICKLER.

‘Where a contest was dismissed which would have been sustained if all the facts had
been before the Department at the time, and the error was subsequently corrected
on review, the fact that the application for reconsideration was not made within
thirty days, as required by the rules of practice, is not material.

The plaintiff in a valid contest can lose no rights through the neglect of the local
officers to perform their duties correctly.

Acting Secretary Joslyn to Commissioner McFarland, July 25, 1884.

I have again considered the case of Martin Postle v. Jacob Strickler,
involving the latter’s timber-culture entry made June 18, 1877, upon ‘
land within the Grand Island, Nebraska, land district.

Postle commenced a contest against Strickler on December 28, 1881,
upon allegations that he had failed to comply with the law. The local

officers, as also your office, found that under the testimony the allega-
tions were sustained. But on appeal by Strickler, Secretary Teller
dismissed the contest June 25, 1883, for the reason that Postle did not
(so far as appeared from the record) apply to enter the tract when initia-
ting his contest. On February 14,1884, Postle filed affidavits to the effect
that he did make sueh application when commencing his contest, and
asked thatthematter beinvestigated. This was in thenature of amotion
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for reconsideration of the decision of June 25, and under the rules of prac--
tice should have been made within thirty days from notice of the decision.
Rut, there being no party in interest except Postle and Strickler, and
the application under the allegation being meritorious, the investiga-
tion was ordered February 19, following, and resulted in a report from
the local officers, under date of March 3, to the effect that Postle’s ap-
plication to enter the tract, made at date of his contest, had been mis-
~laid by the former officers of the office and was then only found, and,
they transmitted the same to you. Thereupon, April 29, 1884, Secre-.
tary Teller, finding that Postle’s allegations against Strickler were sus-
tained by the testimony, (as found also by you and the local officers),
reconsidered his decision of June 25, 1883, and Postle was authorized °
to enter the tract, on the gronnd of his successful contest, and that,
having complied with the law in respect to his application, he should
lose no right by reason of a defective record for which he was not re-
sponsible.

- Motion is now made for reconsideration of this last decision, by Henry
Rogers. 1t appears that July 17, 1883, Postle was notified by the local
officers of Secretary Teller’s adverse decision of June 25, 1883, and that
upon the following day (July 18) Strickler relinquished his entry, and
that on the same day Rogers made timber-culture entry of the tract.
As Postle was allowed by the rules of practice thirty days within which
to move a reconsideration of this decision, Rogers could not within that
time make a valid entry of the traect. At most,it could only be subject
- to this right of Postle. Bnt he claims that Postle, having neglected
such motion for more than thirty days, and down to February, 1884,
lost his rights, and thathis own entry should stand. It appears that
immediately after notification of the decision of June 25, Postle institu-
ted inquiry for said application at the local land office, of his attorneys,
‘and wherever else the same might probably be found, and diligently and
persistently continued the search until rewarded therein, under the
investigation ordered by this Department; and he filed his affidavits
tending to show that he duly.filed said application, and the loss of the
same, as soon thereafter as he reasonably could. His attomeys were
also similarly engaged in the search.

The case clearly shows that Postle filed an 4pphcat10n to enter the
tract when initiating his contest; that the loss thereof was from no fanlt
or laches on his part, but by the negleét of the local officers; that he ex-
ercised reasonable diligence in its discovery, and hence that, although
he did not file his motion for reconsideration of the decision of June 25
within the time required by the rule, he did so as soon as he could make
a proper showing and reasonably establish the alleged facts.

In view of these matters (without considering the question of collusion
as between Rogers and Strickler, which you suggest), I deny Rogers’
motion for reconsideration, under the ruling in Lytle ». Arkansas (9 How.,
814), that where an individual in the prosecution of a right does every-
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thing which the law requires him to do, and he fails to attain his right
by the miseonduct or neglect of.a public officer, the law will protect him.
Postle is clearly within this principle, and the same must be applied to
the case rather than a technical rule of practice; none of which rules
{(as appears from the last paragraph thereof) deprive this Department
of its supervisory powers. He is therefore allowed to enter the tract
at any time within thirty days from notice hereof, and the entry of Rog:
ers is held subject thereto. On Postle’s entry, that of Rogers will be
canceled.

PRIVATE CLAIM—INDEMNITY 8CRIP.
LETTRIEUS ALRIO.

To render indemnity certificates available in the name of an assignee, title in the
assignee must be shown. If there are defects in the chain of title presented the
assignment canuot be authenticated.

-Sinee the elaim to the indemnity by purchaser under succession sale is subject to the
chjections held to be valid in the Joshua Garrett case, it cannot be recognized.

Acting Commissioner Harvison to surveyor-general, New Orleans, La.,
July 25, 1884,

The Rio Hondo claim of Lettriens Alrio is entered as No. 137, 3d
class, in the report of the register and receiver at Opelousas, dated
November 1,1884, American State Papers, Green’s ed., Vol. 4, pp. 54
and 77.

It was confirmed by the act approved May 24, 1828 (6 Stat., 382), and
has not been located in place by the United States_ or otbermse satis-
fied.

On November 2, 1876, you issued, and transmitted to this office for
authentication, certificates of location under the provisions of the aect
of June 2, 1838, in this and a number of other Rio Hondo claims; the
Alrio certificates being numbered 319 A to 319 H, inclusive, for 80 acres
each—0640 acres.

This serip being prepared upon the old printed form, was canceled,
and under date of March 9. 1881, you prepared and transmitted new cer-
tificates of the same designations, upon the engraved form, which are
pending for anthentication simply upon the guestion of the legal pro-
prietorship therein.

The person who applied for this indemnity is Mrs. H. W, Reynolds
{widow of H. W. Reynolds, testamentary executor of Waterman’s estate),
through her attorney.

Under the provisions of the 4th section of the act of January 28, 1879,
assignees of indemnity scrip of this character are vested with all the
rights of original owners; they can locate the certificates and receive
patents in their own names, and also apply such serip in payment and
commutation of pre-emption and homestead entries.
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. For these reasons the chain of title, from the original confirmee to the
person or persons applying for the indemnity, must be established teo
the satisfaction of this office before the scrip will be issued and deliv-
ered.

There are links missing in the c¢hain of title presented by-Mzs. Rey-
nolds; otherwise, the scrip in question might have been approved and
dehvered to her long since.

Now comes E. A. Sempayrue, throngh his attorney, as an applicant
for said scrip, by virtue of probate proceedings in the estate of Lettrieus
Alrio in the probate court of the parish of Natchitoches, Lounisiana.

It appears by the proces-verbal, transmitted with your letter of De-
cember 23, 1882, that the succession of Alrio' was opened in said parish
with due observance of the usual forms under the civil code of Louisiana;
and that Mr. Sempayrue, on the 14th day of September, 1882, at the
eourt-house door, purchased the inchoate claim for the sum of $40 bemg
the last and highest bidder, ete.

Upon examination of the record of this transaction, I find that many
of the objections to claims to indemnity acquired in toto under such sue-
cession proceedings, as indicated in the Department decision dated Feb-
ruary 28, 1880 (Land Office Report, 1881, p. 196), in the case of Joshua
Garrett, apply with equal force to the case under eonsideration; and
those objections were adhered to by the Secretary in his decision of
Oectober 31, last, in the claim of David Devor.

But aside from this, it is shown that by an act of sale passed before
Frederick Williams, a notary public of Natchitoches, on March 25, 1837,
William P. Jones, as the attorney-in-fact of Alrio, sold said claim No.
137, third eclass, to Cabel Richardson Parker and Charles Gustavus
Oehmichen, ¢ for and in consideration of the sum of one hundred dol-
lars, cash in hand paid.”

Certified copies of the act of sale, and the power of attorney glven
William P. Jones by ¢ Letrius” Alrio, on the 27th of February, 1837,
with attesting witnesses, are on file here, and it appears that-the per-
son who executed said power was a female.

This raises questions of fact; for the petition for admlmbtra,tmu filed
August 10, 1882 (forming part of the procés-verbal), sets forth that said
¢ Lettrius Alrio died intestate in the parish of Natchitoches about the
year 1850 ; that he left us property,” ete.; (the italics are mine).

Was the original confirmee a female? or, as a matter of fact, did the
confirmee die long prior to the year 1850, and was it his widow who ex-
ecuted said power on February 27, 18372

The reasonable presumption is that Jones, who sold his claim to
Parker and Oehmichen (and other neighboring Rio Hondo claims on the
same day and date, which sales are a matter of record in Natchitoches
parish), had proper authority from the parties in interest to so transfer
- the .property; but the evidence before this office of the legality of the
conveyance of the Alrio claim is not conclusive.

>~
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Nevertheless, if the sale was valid, the opening of the succession in
the years 1882 (so far as said claim No. 137 was concerned) was illegal
and void, and Mr. Sempayrue took nothing under his purchase and
sherift’s deed.

" T cannot, therefore. for the reasons above stated, authenticate the
serip in question, and recognize Mr, Sempayrue’s right to the same.

PRE-EMPTION—ERRORS BY LOCAL OFFICERS.
CALL v. SWAIM.

A pre-emiption certificate, staiing erroneously that the settler had thirty-three month
within which to make final proof, will not protect him if he fails to prove up in
twelve months in the face of an adverse claim.

One who seftles or resides on public land as tenant of another, who claims it, cannot
thereby legally establish a claim to the land in his own right.

Acting Secretary Joslyn to Commissioner McFarland, July 28, 1884,

Your decision of March 31, 1882, in the case of Wilkinson Call ».
Robert Swaim, involving lands in Sec. 15, T. 10, R. 23, Gainesville, Flor-
ida, held Call’s homestead entry for cancellation, and awarded the tract
to Swaim ; and April 16, 1883, Secretary Teller affirmed the same on
Call’sappeal. Mr. Call has moved areconsiderationof the latter decision
upon the ground, chiefly, that Swaim, having filed a pre-emption de-

_ claratory statement November 11, alleging settlement October 15,1879,

y5Y

" and nothaving made his final proof and payment within twelve months
* from the date of his settlement—the tract being *offered” land—for-

feited his elaim (See. 2264 Rev. Stat.), anil the land became subject to
his own homestead entry of December 17, 1880.

It appears that when Swaim made his filing the local officers issued
to him the ordinary pre-emption receipt or certificate, wherein it was
stated, among other things, that he could make his proof and payment
within thirty months therefrom, they erroneousl,y supposing the traet
to be * unoffere(l” land; and Secremry Teller held that ‘ﬁ"ﬁmmary

ton (1. L. D. 45(99" Swaim had the rlo ht to rely upou the certmcate of

govermnent ofﬁcers, .acting yg_;thlll the sphere of thelr a,uthomty, aEd
Would be probected thereby. The Tacts in that case are quite similar
to those in the prebent one, except that Vettel, in whose favor the de-
cision was rendered, had very large and valuable improvements on the
tract, while Norton’s were of tritling value, and his entry was apparently

made for the purpose of defrauding Vettel, and appropriating to himself

Vettel's labor and expenditures. Equitable considerations appear,

therefore, to have controlled that decision in order to protect an honest
sef‘%tler, acting under an officer’s certificate erroneously issued in igno-
rance of whether the land was “offered” or “unoffered.” Such a certifi-



/

DECISIONS REBATING TO THE PUBLIC LANDS. 4T

cation was not, I think, within the power of the local officers, because not
in accordance with the law. Where statute direets a certain thing, it
is not competent for subordinate officers to change the enactment and
give rights to parties which the statute withholds, under supposed facts
which do notexist. Nor doIthink Secretary Teller intended toannounce.
inthe case in question that local officers could lawfully issue a certificate
which mi ght cure a failure to comply with a positiveenactment in the pres-
ence of an adverse claim, but only that (as heldin Johnson v. Towsley, 13
‘Wall., 72) a pre-emptor mlght file his declaratory statement (or other-
wise comply with the law) after the time required therefor, in the absence
of an adverse claim ; and such was.the opinion of Secretary Kirkwood in
the case of Vettel, for he said, ¢ Strictly, Vettel failed to comply with a
requirement of law, and in the presence of a valid adverse claim his
filing would be subject to forfeiture,” thus showing that, under the facts
of the case, equitable rather than legal cons1delat10ns directed his de-
cision.

Besides, pre-emptors and homestead claimants, as well as,public offi- -
cers, are presumed to know the public law, and when Call, in ignorance
of the provisions of the certificate issued to Swaim, made his homestead
entry after expiration of the twelve months within which Swaim was
required by law to make hls proof and payment, he had a right to re-
gard the tract as vacant, and that his entry would attach. It may be
well doubted whether under such circumstances this certifieate, issued
both against the law and the fact, could protect Swaim as against the
statutory right of Call.

And; further, on May 27, 1881, Acting Seeretary Bell ruled (8 C. L.
0., 58) that final proof and payment upon all “offered” lands in Florida
and eertain other named States inust be made within twelve months
from settlement, under the accepted practice of your office. This ruling
was in force certainly down to Secretary Kirkwood’s decision in Decem-

. ber following, and has not been overruled, unless by Secretary Kirk-

wood’s decision, which I think did not, and was not intended to, over-
rule it. It was not presented by counsel to the attention of Secretary
Teller, and was not considered by him, or he might have announced a
different decision. It must therefore still be held the settled rule of
your office, both under the law and practice.
- Bven if the foregoing were not conclusive as to all rights Swaim . is
said to have acquired by reason of his settlement and residence, it ap-
pears that the said settlement and residence were not made nor main-
tained for the purpose of acquiring title to public lands, and so can avail’
him pothing.

The evidence shows beyond a, question that Swaim “ wag placed. ¥ on
the land by one Simkins, an adjacent land owner, who also at such time
claimed the land upon. which Swaim was so located. That Swaim, as
the tenant of Simpkins, continued for several years upon the land, a® i
ultimately recognized Call as his landlord, and at no time, prior to the -
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filing of his declaratory statement, professed that his residence upon
said land was other than that of a tenant.

A residence thus begun and continned eould not by the mere will of
the tenant be converted invo a legal residencein his own right, by which
a settler’s claim to public land might be established.

The motion for reconsideration is therefore granted, the filing of Swaim
is canceled, and the entry of Call will stand.

Your decision is modified accordingly.

HOMESTEAD—RESIDENCE.
Bracx v». CANON.

Failure to commence residence within the preseribed time after transmutation will
not forfeit the entry, where it was caused by family sickness and severe Wweather,
and where there was otherwise good faith.

Acting Secretary Joslyn to Commissioner McFarland, July 29, 1834,

I have considered the case of Isaiah W. Black ». George D. Canon,
involving the latter’s homestead entry, made September 22, 1882, upon
the SW. 1 of Sec. 26, T. 108, R. 62, Mitchell, Dakota, on appeal by Canon
from your decision of October 15, 1883, holding his entry for ecancel-
lation.

This contest was commenced April 14, 1383, upon allegations of
abandonment. It appears that Canon filed pre-emption declaratory
statement June 3, alleging settlement June 1, 1882, He immediately
broke five acres of the tract, sleeping in a wagon thereon during the time,
from his inability from poverty to build a house. He then sought work
elsewhere to obtain a livelihood, and to enable him to pay for the land.
But at length doubting his ability to make his payment within the re-
quired time, he changed his declaratory statement to homestead, and
then went to his former home in Nebraska to work for wages, intending
to return to the land within six months from his entry. He was there
detained by the sickness of his mother and by the severity of the weather,
8o that after a return journey of sixteen days he did not reach the land
until April 22, 1883, or about one week after commencement of the con-
test, but before the first publication of the notice. He immediately
purchased lumber and commenced the erection of a house, and was ab
work on the land when notice of the contest was posted thereon, and
was residing thereon at the date of trial. The whole case shows his
good faith and purpose to comply with the law, and that he was only
prevented therefrom by climatic and other reasons beyond his control
The short time of his failure to commence residence on the land does not,
under the facts, require forfeiture of his claim, more especially as there
are no equities in favor of Black, who has never resided upon nor im-
proved it.

I reverse your decision and dismiss the contest.
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HOMESTEAD—COMMUTATION; CULTIVATION.
JoHN E. Tyri.

Clearing the land of timber for the purpose of planting it, is cultivation within the
meaning of Section 2301, Revised Statutes.

Acting Secretary Joslyn to Commissioner MeFarland, July 29, 1884. '

I have considered the appeal of John E. Tyrl from your decision of
January 17, 1884, in which you held for cancellation his cash entry No,
6198, March 13, 1883, for the W. § of NE. £, and Lots 1 and 3 of Seec.
30, T. 62 N., R. 23 W., Duluth district, Minnesota.

It appears that said Tyrl made homestead entry No. 1894, for said
tracts on January 24, 1883, alleging settlemert July 15, 1882. Mareh
7, 1883, he applied to commute said homestead entry under Section
2301, Revised Statutes, which was allowed, and cash certificate No.
6198 was issued March 13, 1883, , L

You held said cash entry No. 6198 for cancellation, for the reason
that the proof ¢ clearly establishes the fact that no portion of the land
was cultivated by him.” o ‘

It appears from the proof that Tyrl was qualified.to make said home-
stead entry, that he settled upon the land at the date alleged, estab-

lished his residence thereon the same day, built a log house 12x16 feet,
in which he has resided continuously up to the time of making proof,
and that his improvements are worth one hundred and fifty dollars.

The proof also shows that Tyrl has cleared “ about one-half acre” of
said land, but has cultivated no portion of it nor raised any crop there-
on. : -

- The reason given by Tyrl for non-cultivation is that he “sgettled too
late.” ’

1t is not denied by the counsel for the appellant that the commuta-

~tion proof required by said Section 2301 must show some cultivation by
the entryman. It is, however, insisted that, in this case, the elearing
of about one-half acre, taken in connection with the time of settle-
ment, and the other proof offered, is a sufficient compliance with the
requirement of said section. A

Cultivation, as defined by Webster, is ¢ the art or practice of culti-
vating ; improvement for agricnltural purposes; tillage ; produetion
by tillage.” : v )

It is clear that the kind of labor, as well as the amount required to
brepare agricultural land for tillage, will'depend upon the character of
the land sought to be cultivated.

The clearing of land covered with timber is as essential to successful
cultivation of ,the soil as is the actual planting of the seed. '

The real question at issue is the good faith of the entryman.

In this case there is no adverse claimant. :

7747 LAND——4
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 The entryman and his witnesses swear that he has acted in good
faith, and I see no reason whythe entry should be canceled. Your de-
cision is accordmOIy reversed.

RAILROAD GRANT—PREDECESSOR'S DECISION.

SAINT PAUL, MINNEAPOLIS & MANITOBA RAILROAD COMPANY v.
_ Bonb.

The Eben Owen decision is held not to apply to the present case, as there was no se-
lection by the railroad company of the tract, which is in the indemnity limits.
As there never was a decision on the merits, and the homesteader has kept alive
his clalm by residing on the land, the case may be reconsidered.

Acting Secretary Joslyn to Gomm@sszoner McFarland, July 30, 1884

I have considered the case of the Saint Paul, Minneapolis & Mani- -
toba Railroad Company v. John M. Bond, involving the SE. 1 of Sec.
1, T. 129, R. 35, St.-Cloud, Minnesota, on appeal by the company from -
your decision of November 13, 1883, re-opening his case.

It appears that the land is Wlthm the indemnity limits of the grant
Fo the State, now enjoyed by said company, withdrawal for which be-
came effective February 12, 1872. Bond made homestead entry No.
10,325 thereon, March 6, 187 9, alleging settlement in Mavch, 1877, and .
contmuous residence and 1mp10vement thereafter. On Aprll 15, 1881 ,
your predecessor held the entry for cancellation, because of conﬂlct with
the withdrawal. Bond appealed,alleging that at date of the withdrawal
" the land was occupied by one Sutton, into possession of whose improve-

ments and claim he came, which nnde his claim good under the act

of Apnl 21, 1876 ; and alleging further that the land had been relin-

quished by the governor of the-State under the State act of March 1,

1877. These were new facts, and justified a reconsideration of the case

by your office, which was made; and it-was held that the plea of Sut-

ton’s elaim was insufficient, zmd that Bond might have thirty days in
. 'which fo prove the fact of the governor’s relinquishment. Of this de-

" - cision his attorney was notified, and, no further action on. his behalf

being taken, your prédecessor closed the case and canceled the entry
October 25, 1881. There has been no appeal from this action. The rail-
‘road company have not selected the land. On March 29, 1833, Bond
- gpplied for reconsideration of his case, again claiming by virtue of the
‘actof April 21, 1876, and of the governor’s relinquishment. You re-
opened the case, and found error in the decision of your predecessor,
that the departmental records show that said relinquishment was made,
and that Bond’s claim was confirmed by said act of Congress. You
'accordmgly allowed him to perfect his original appeal, which had never
been transmitted to this Department and from this the company ap-
peal.

The first ground is that it is error for a Oommlssmnel to revelse a

decision of his predecessm which has become final, and they cite as
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authority the case of Eben Owen (9 C. L. O., 111). That case was one
where the decision involved the claim and right of a third party, a con-
testant, and was made undet Section 2273, Revised Statutes, providing
- that the Commissioner’s decision shall be final “in cases of .contest for
the right of pre-emption,” which by analogy is extended to other classes
of contest. As the right of a railroad company to indemnity lands at-
taches only by selection, as there was.no selection by the company in this
case, there was no adverse right, and no contest on the question of pri-
orities. Further, the decision was not final on the merits, but the case
was closed for want of prosecution. As Bond has kept alive his claim
to the land by continuous possession, I see no reason why your office
may not now consider it on its merits. The question is between him
and- the government, and a stranger to the record cannot object to its
reconsideration. ’ -

The second error assigned is that the relinquishment of this land by
the governor of Minnesota cannot divest the rights of the railroad com-
panyﬁ As they have made no selection of the land, they have acquired
no rights in it, and were therefore not prejudiced by said relinquish-
ment.

In relation to Bond’s claim under the act of April 21, 1876 (19 Stat.,
35), I may observe that in my judgment said act does not apply to his
case. As a railroad company’s title to idemnity lands is acquired by
selection, and not by the definite location, a legal settlement on such’
lands before or after definite location and prior to their withdrawal gave
a good claim to the tract, and required no act of Congress to confirm it
It excepted the land from the operation of the withdrawal (J; asper Prest,
- 2 L.D., 508).

I see no reason why Bond should perfect the appeal referred toin your
decision, unless points of law other than those above decided arise in
your disposition of the case. The case is properly before you for re-
consideration; if you decide it against him, he has the right of appeal ;
if'in his favor, the company will be heard on any new question of law or
practice. ’ ’ :

With this modification, your decision ig affirmed.

PRACIICE—CONTEST EXPENSES.

OBRAM v, MCALLISTER.

The contéstant against a homestead entry must pay all the costs of contest. The
expense herein described is no exception o the rule.

Assistant UOmhzissz’qner Huarrison to register and recéiver, Huron, Dak.,
' July 30, 1884,

Your letter of June 24, 1884, is at hand, transmitting the appeal of
Allen P. Cram from your action dismissing his contest against home-
stead entry No. 4456, June 23, 1883, of Cora McAllister, for 8. 4 of NE.
1, NE. { of NE. { of Sec. 26, and SE. % of SE. } of Sec. 23, T. 109, R. 61.
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You state that ¢ on the day of trial, after disposing of certain matters,
which are duly set forth in the appeal, Cram réfused to pay the costs
ineurred,” whereupon the contest was dismissed.

The “certain matters” referred to as “duly set forth in the appeal”
are to the effect that on the day of trial the plaintiff made affidavit for
continuance, because of the absence of witnesses, setting forth what he
expeeted to prove by them.

This affidavit was admitted by the defendant under Rule 22. It was
then stipulated that further testimony should be reduced to writing by
the stenographer, and submitted to the register and receiver.

The plaintiff offered no testimony, resting his ease upon that in the
admitted afidavit of continuance, and paid all costs.up to this point.

The defendant had reduced to writing the testimony of nine witnesses,
and plaintiff was called upon to deposit $45 to pay the cost of taking
this testimony. This he refused to do, and you dismissed his contest.
In this you were correct. The reducing of this testimony fo writing
does not come under the exception made by Rule 56, but under the gen-
eral rule which requires the contestant of a homestead entry to ‘‘pay
the costs of the contest.” -

PRE-EMPTION AND HOMESTEAD—FINAL PROOF.
CIRCULAR.

Registers enjoined to see that final-proof notices are published only in established
bona-fide newspapers having an actual and legitimate circulation in the vicinity
of the land.

WASHINGTON, D. C., JULY 31, 1884,

Registers United States Land Offices : .

GENTLEMEN: Numerous complaints are received at this office rela-
tive to the publication of final-proof notices under the act of March 3,
1879(20 Stat., 472). Unjust diserimination in favor of particular papers,
and publication in papers charging excessive rates, are among the com-
plaints made, while still more serious complaint exists that notices are
frequently published in papers having little or no circulation or no ex-
istence except for the purpose of obtaining such advertisements, and
in some cases that fraudulent publication is made by the insertion of
the advertisements in a few copies only of a newspaper and not in the
regular edition, or that a correct notice is inserted in a few copies of
the paper and the notice then changed by altering the description of
the land or otherwise, and the altered notice printed in the remainder
of the issue.

You are enjoined to exercise the greatest care and diligence to see that
final proof-notices are published onlyin established bona-fidenewspapers,
having an actual and legitimate circulation in the vicinity of theland.
The paper must be actually published where it purports to be, and must
be a reputable newspaper of general circulation and not a mere land-

-~
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notice advertising medium without regular subscribers or general pat-
ronage.

You may require evidence of the character and stability ot any paper
in which publication notices are sought, and should do so in all cases
where the facts are not within your own knowledge, or of commoen repute.
Affidavits of the publisher in respect to the bona-fide establishment of
his paper, the regularity of its publication, its places of eirculation,
the extent of its subscription list, the number of copies actually printed
of its regular edition, the number of exchanges, and other facts may bé
required when necessary, and in such cases the affidavit of the post-
master of the place where the paper is published, showing the number
of copies mailed, the regularity of mailing, and range of distribution,
may also be required, Whether there is a post-office at the professed
place of publication should be inquired into, as also whether there is a
town or inhabitants at such place. A newspaper purporting to be pub-
lished at a place were there are few or no inhabitants, and no post-office
for its mailing and distributing, cannot be regarded as a proper news-
paper for the publication of proof notices, nor can any newspaper be so
regarded which does not possess adequate character and stability.

You will hereafter require an affidavit from the publisher or his re-
sponsible representative, to accompany the proof of publication, and a
trae copy of the published notice, showing that the same was correctly
published the requisite number of times in the regular and entire issue
of every number of the paper during the period and times of publica-
tion. This affidavit must be furnished at the expense of the publisher,

You are not to give the publication to papers that are not “ reputable
newspapers of general circulation,” upon the ground of being ¢ nearest’
the land.” The purpose of the law is that general public notice shall
be given of intention to make proof. A publication that does not effect-
nate such notice is a defeat of the purpose of thelaw. Where there are
several papers which are “newspapers” within the meaning of the law,
and any one of which might be designated under these instruetions, you
will use your discretion in making your selection, and in the reasonable
and honest exercise of that diseretion you will not be interfered with
by this office. You are not to construe the words “as nearest” as bind-
ing you to any rule of strict ealculation of geographical distance, but you
are to select which among the proper papers regularly published and
having a stable circulation nearest the land you will designate for the
purpose of sueh publication. g

The circular of January, 1884, in respect to rates charged for adver-
tising as governing your designation, will be adhered to.

Very respectfully, N. O. M FARLAVD
. C. C AN

. Commaissioner.
Approved August 1, 1884,

N M. L. JOSLYN,
Acting Secretary.
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HOMESTEAD—TRESPASS UPON.

SAWYER & WAITE.

Action for trespass upon a bona-fide homestead claim may be brought by the entry-
man prior to final proof.

Commissioner McFarland to Messrs. Sawyer & Waite, Menominee, Mich.,
July 31, 1884.

GENTLEMEN: In reply to your letter of the 16th instant, inquiring if
a homesteader who is living on the land can, before making final proof,
bring action for trespass in his own name, you are advised that so long
as the homesteader complies with the requirements of the law in acquir-
ing title to his claim, he is considered as having the exclusive right of
possession. He therefore may seek the protection of the courts against
any trespass perpetrated upon his claim.

PRE-EMPTION—FRAUDULENT ENTRY.
LIvINGSTON 9. ROSKRUGE.

Notwithstanding appi‘oval of the proofs in an ex parte case, and ecash entry thereupon,
hearing will be ordered on a subsequent allegation of fraud.

Acting Secretary Joslyn to Commissioner MceFarland July 31, 1884,

On March 21, 1883, you rejected the final proofs of George J. Rosk-
ruge, submitted June 9, 1882, and also his application to enter Lots 1
and 2, and the E. § of NW. } of Sec. 7, T. 16, R. 14 E., Tucson, Ariz., -
under his declaratory statement filed October 24, alleging settlement
October 21, 1881, but allowed him to show compliance with the law at
any time before expiration of his declaratory statement. On his appeal
therefrom—there appearing no adverse claimant—this Department
modified your decision January 2, 1884, and allowed the entry, the proofs
showing that Roskruge had erected a house and had resided on the
tract from the date of his settlement, and had cleared and fenced about
five acres, of which one acre was in cultivation—his said improvements
Deing valued at two hundred dollars.

Anna M. Livingston subsequently filed allegations that she settled
upon the land April 28, and filed declaratory statement July 16, 1883,
upon advice from the local officers that the tract was vacant; that she
has made valuable improvements thereon; that Roskruge never actually
resided on the land, nor cultivated or improved it as he claimed, but
that his proofs in these respects are false and fraudulent; and she asked
for a hearing that she might prove the same. You refused her applica-
tion; but as some or all of her allegations were corroborated by four-
teen affiants, and were filed after the Department’s decision of January
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2, you were directed on the 18th instant to certify the gase to this De
partment.

From an inspection of the record and the allegations of Miss Living-

- ston, I think her application for a hearing should be granted. You will,
therefore, direct that the facts respecting Roskruge’s settlement, resi-

dence, cultivation and improvement of the land be investigated at a

hearing to be ordered for that purpose; and, upon report thereof, you

will dispose of the case as the facts may require, and in the mean time

suspend all action under Roskruge’s cash entry of January 24, 1884,

WITHDRAWALS OF LAND BY COMMISSIONER.
DaviD B. EMMERT.

The Commissioner’s withdrawal from entry of a township pending the survey of a
town’s claim which is supposed to'embrace it, is legal if not disapproved by the
Secretary.

Acting Secretary Joslyn to Commissioner McFarland, July 29, 1884,

I have considered the appeal of David B. Emmert from your decision
of January 5, 1884, rejecting his timber-culture application for the -
NW. }of See. 22, T. 10 N., R.3 E., Santa Fé, New Mexico, on the ground
that it was made while the land was withdrawn. ) ,

It appears from the record that the township in which said tract lies
« was withdrawn from disposal to await the survey of the Albuquerque
¢laim, which was supposed to embrace part of the land in the same.”
Said withdrawal was made by your office, and appellant urges that,
not being made by specific order of the Secretary, it was illegal. This
position seems to me to be untenable. Section 453, Revised Statutes; pro-
vides that “the Commissioner of the General Land Office shall perform,
under the direction-of the Secretary of the Interior, all executive duties
. . .in anywise respecting such public lands.” That temporary
withdrawals of land, such as in thiscase, may be made for the protection
both of the claimant and of settlers, I think will not be denied; and it,
therefore, is one of the duties with which the Commissioner is charged
by statute, under the Secretary’s direction. By the practice of the
Land Department he is vested with a discretionary anthority in such
cases, and such a withdrawal made by him is made ¢ under the direc-
tion of the Secretary of the Interior,” if it is not disapproved. .In this
instance it is not disapproved.

Your decision is therefore affirmed.
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* PRE-EMPTION—OWNING OTHER LAND.
McDONALD ». FALLON.

‘Where the proprietor of three hundred and twenty acres of land, part of which was
acquired under the homestead law, conveyed one acre of it to his infant child,
and also removed to the land of a neighbor, with whom he resided for three weeks
before going upon his pre-emption elaim -in the same State (meanwhile leaving
his family on his own land), he cannot be considered a qualified pre-emptor.

Acting Secretary Joslyn to Commissioner McFarland, August 1, 1884,

I have considered the case of Thomas McDonald ». William Fallon,
involving the SW. 1 of Sec. 14, T. 29, R. 12, Niobrara, Nebraska, on ap-
peal by Fallon from your decision of November 6, 1883, rejecting his
final proofs and holding his filing for cancellation.

Fallon filed declaratory statement August 25, alleging settlement

August 12, 1881, and McDonald made homestead entry August 19,
1882. Upon Fallon’s notice of intention to make proof and paynient,
@ hearing was held February 16, 1883, at which McDonald objected to
his right of entry, alleging, among other things, that he was the owner
of three hundred and twenty acres of land in the State of Nebraska,
and removed therefrom to reside on the land in question, and was there-
fore not a qualified pre-emptor under Seetion 2260, Revised Statutes.
- It appears from your records that Fallon made homestead entry Oc-
tober 15, 1874, upon the NW. } of Sec. 13, T. 29, R. 12 W., in the
Niobrara land district ; that final certificate issued thereon June 11,
1881, and that it was approved for patent September 6, 1881, It also
appears from the testimony that July 19, 1881, Fallon conveyed one
acre of this tract to his daughter Catherine, then under the age of six
years, for the nominal consideration of one dollar, and because also, as
he states, she was his “first born” child. This deed remained in his
own or in his wife’s custody until February 20, 1883 (after the hearing),
when it was recorded. It appears also that at about the date.of this
deed Fallon went to a neighbor’s, where he remained for about three
weeks—his family remaining at the homestead—from whence he went
to the land in question to make his alleged settlement, his family or
some of them continuing to reside at the homestead.

No satisfactory explanation is made of these transactions, and the
conclusion seems irresistible that Fallon conveyed this one acre to his
infant child upon the supposition that his ownership would be thereby
reduced to three hundred and nineteen acres of land and thus enable
him to avoid that provision of the statute which prohibits the owner of
three hundred and twenty acres from acquiring a pre-emption right,
and that he took up a nominal residence with his neighbor for three
weeks in the expectation that he might thereby avoid that other pro-
vision which does not permit one who quits or abandons his residence
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on his own land to reside on the public land in the same state to acquire
the right of pre-emption. Both of these transactions were evidently in
evasion of the law, and he was not therefore a qualified pre-emptor. He
could not do indirectly that which the law directly prohibited. I affirm
your deecision in respeet to him.

It appears also that after the decision of the local officers adverse to
Fallon, McDonald, representing that in his opinion Fallon had a valid
claim to the tract in question, asked leave to withdraw his objections
thereto, that his own entry be canceled, and that he be permitted to
make another entry, with allowance for fees already paid. That this
request was not made in collusion with Fallon appears only from
MeDonald’s voluntary statement to that effect. But, however this may
be, his request for cancellation of his entry, accompanied by the condi-
tion that he be permitted to make another entry, cannot be allowed.
“Upon cancellation of Fallon’s filing, no reason now appears why his
enfry should not stand, subject to his compliance with the law, or Why
it does not exhaust h1s homestead right.

CONTEST—REHEARING; FRAUD.

ANNA M. MosES.

i

Allegation of fraud, corroborated, though irregularly made, is ground for rehearilng.
Acting Secretary Joslyn to Commissioner MeFarland, August 2, 1884,

I have considered the motion of Anna M. Moses for a reconsideration
of my decision of March 15, 1884, in the case of Moses v. Brown (2 L. D.,
259).

The motion sets forth that in her contest affidavit Mrs. Moses was
misled by the indorsements, etc., on the timber-culture entry papers of
John B. Brown into assigning incorrect dates in her allegation of fail-
ure to cultivate and break. Assuming this to be the fact, it has no
relevancy to the igsue in that case, which did not arise on her original
contest, but on a second contest initiated after the dismissal of the first.
Had she appealed to your office from that action, said fact might prop-
erly be introduced, but it is too late to set it up after she acqulesced in
the dismissal and instituted new proceedings.

It is also urged that the contest of S. H. Brown is defective, in that
the affidavit is not sufficiently specific, and that it should be dismissed.
If so, the contestee may complain of it, but a mere stranger to the
record, which Mrs. Moses became after the dismissal of her original
contest, leaving S. H. Brown’s contest of record, cannot be heard to do
so (Hanson ». Howe, 2 L. D., 220).

Said case of Hanson ». Howe is invoked in support of the motion,
but it is evident that it has not the remotest bearing on this case.

!
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There the irregular contest was dismissed on the motion of a stranger;
here it was dismissed by contestant’s counsel : there the contestant ap-
pealed; here she acquiesced in the action. She might have applied to
amend the record in her original contest, and this Department would
have sustained the application if brought before it, but she did not, and,
having slepton her rights, she now asks for relief from the consequences
of her own neglect, after the claim and interest of another have inter-
posed. -It would be against justice and the rules of practice to aceord
such relief under these circumstances, and it is therefore denied.

The motion for a reconsideration is dismissed.

Mrs. Moses has in an irregular manner interjected into this motion
certain allegations of bad faith on the part of S. H. Brown, which were
not in the case when before me for decision. She charges, with corrob-
orating proof, that in June, 1883, said Brown offered to sell his right of
entry, in case he was successful in his contest; and that the motion of
contestee to dismiss the eontest of Moses ». Brown was made by an
attorney for both parties in the contest of Brown v, Brown, or, in
other words, that S. H. Brown alope was the real actor in those pro-
ceedings. You will observe from my decision that Thad somedoubts of
his good faith in the matter, and that if I had been convinced of it I

_would have taken summary action. Had these charges then been cir-
cumstantially made, 1 would have ordered a rehearing to determine the
facts; for if they be true, S. H. Brown’s contest should be dismissed,
with right to Mrs. Moses to proceed with her contest. In dealing With
these claims bad faith or fraud should not even be winked at, and you
are therefore directed to order a rehearing on these two charges, to be
promptly held, and to take action as above indicated if the charges are
sustained.

PRE-EMPTION AND HOMESTEAD—FINAL-PROOF FEES.
INSTRUCTIONS.

Registers and receivers are entitled to fees for testimony reduced to writing in final
homestead or pre-emption proofs, whether thé entries are allowed or nof; they
are allowed the same fees for examining proofs made before judges or clerks of
courts as are allowed by law for taking the same, whether they are approved or
not.

Acting Commissioner Harrison to receiver, Niobraya, Nebraska, August
4, 1884.

* % * T have to state that registers and receivers are entitled to
receive fees for testimony reduced to writing by them in final homestead
or pre-emption proofs, whether the entries are afterwards allowed or
not.

Registers and receivers are allowed the same fees for examining the
proofs made before judges or clerks of courts, whether approved or not,
as are allowed by law for taking the same.
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PRACTICE—APPEALS.
0J0 DEL ESPIRITU SANTO.‘

Neither the local officers nor the surveyors-general may fix the time for appeal from
the decisions of the General Land Office, nor grant extension of the time limited by
the rules. . .

Assistant Commissioner Harrison to surveyor-general, Santa Eé, New
Mewxico, August 4,1384.

My attention is called to the notices given by your p1edecessor to
parties interested of my decisioh in the matter of the survey of the
Rancho Ojo del Espiritu Santo, copies' of which are inclosed in his
letters to this office of July 18th and 21st July last, in the first of which
the parties were informed that they were allowed until the 1st of Octo-
ber, and in the second until the 1st of November, in which to appeal
" from said decision.

Theé letter of this office commuunicating said decision requested the
late surveyor-general to give notice thereof to the parties interested,
informing them also of their right of appeal, and to advise this office
of the date and manner of service of such notice; and it directed him,
if appeal should not be taken within the time allowed by the rules, to
proceed to execute the amendment to the survey ordered by said
decision, etc. ’

You will see, by reference to the rules of practice regulating appeals
from decisions of this office, that no power is given to the local officers
or the surveyors-general to fix the time within which such appeals may -
" be taken, or to grant extension of the time limited by the rules. The
extension granted in the case in question cannot therefore be recog-
nized.

Applications for extension in such cases should be addressed to this
office, and be presented within the time for appeal allowed by the rules;
they should state the reasons rendering the extension necessary, and
be verified by the oath of the parties applying.

OREGON DONATION—ABANDONMENT.

JAMES RUSSELL.

Settlement, efe., commencing March 1, 1855, must have continued until March 1, '
1859, As the residence in this case ceased in February, 1856, the claim is held
for cancellation. ; \

Assistant Commissioner Harrison to reg'oster and recewer, Oregon City,
Oregon, August 4, 1834,

It appears by evidence on file here that the survey of T.4 N,,R. 1
W., Oregon, was approved on the 5th day of May, 1854, and tha,t of
T. 4 N., R.2 W, was approved on the 19th day of January, 1856
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James Russell, a married map, claiming 320 acres of land under the
fifth section of the aet of Congress approved September 27, 1850 (9
Stat., 496), and supplemental legislation, filed his notice, dated Novem-
ber 27, 1855, designating the tracts claimed by him as the fractional
8. 3 NE. 4, fractional N, £ SE. £, fractional N. } S.4 SE. 1, 8.§ NW. 4,
and N. § SW. 1, Sec. 7, T. 4 N,, R. L W., and SE.  NE. }, Sec. 12, T. 4
N., R. 2 W. This notice is numbered 7467.

One of the witnesses in the case fixes the date of the donee’s settle-
ment on said land as March 1, 1855, while the other witness fixes the
date on the 30th of July, 1854. Both of these witnesses continue the
donee’s occupancy until February 11, 1856.

On the 20th of September, 1879, Emerson E. Quick made his affida-
vit before the receiver, alleging that the claim of Russell to said land
had been abandoned by him for more than twenty-two years, and that
Russell’s present residence was unknown. Upon this showing, you
allowed a notice to be inserted from October 9 to November 6, 1879, in
a weekly newspaper published at Hillsboro. This published notice
states in substance that complaint had been entered at your office by
Emerson E. Quick, of Washington county, Oregon, that said donee
had abandoned his donation entry, No. 7467, upon a part of Sec. 7, T. 4
N., R.1 W, and a part of Sec. 12, T.4 N.,R.2 W., that said complaint-
had been made with a view to the cancellation of said entry, and that
a hearing would be had at your office on November 15, 1879, at 10 a.
m., at which time the parties could respond and furnish testimony con-
cerning said alleged abandonment, :

At the time appointed by said notice Russell did not appear, but the
receiver took the affidavits of J. T. MeNulty and Aaron Broyles, where-
from it appears that Russell had abandoned said land and had not lived
upon or cultivated it since the year 1858. On the 25th of November,
1879, you found upon the evidence in the case that the donee had not
complied with the donation law, and that his elaim ought to be can-
celed,

This office on the 7th of December, 1880, requested further evidence
upon the question of abandonment. Pursaant to this request, the reg-
ister forwarded here, on the 25th of May, 1881, the joint affidavit of
Aaron Broyles and George Frantz, fixing the abandonment of said
claim by Russell to be “about February, 1856.” Accompanying and
attached to this affidavit is a certificate made by the county clerk of
Columbia county (the county where said land lies), certifying that the
name of James Russell does not oceur in either the direct or inverted
index to record of deeds for said county. The 7th Section of said act of
1850 provides as follows :

That within twelve months after the surveys have been made, or,
where the survey has been made before the settlement, then within
twelve months from the time the settlement was commenced, each per-
sun claiming a donation right under this act shall prove to the satisfac-
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tion of the surveyor-general, or of such other ofﬁcér as may be appointed
by law for that purpose, that the settlement and cultivation required by
this act had been commenced, specifying the time of commenecement.

Russell’s witnesses disagree as to the date of his settlement on the
land in question, one fixing it in July, 1854, and the other in March,
1855 ; but both agree that his ocecupancy continued from March, 1855,
until February, 1856, This evidence shows that the law had been com-
plied with between these latter dates, and fixes the date of settlement
on March 1, 1855, according to the requirements of said 7th Section.
Taking, then, March 1, 1855, as the date of Russell’s commencement of
residence on and cultivation of his donation, it was necessary for him to
show that he had continued the same until March 1, 1859, in order to
acquire title thereto by virtue of such occupation. This has not been
done, but on the contrary it appears that Russell ceased his residence
on said land about February, 1856, and has not occupied it since that
date.

The records of this office show that the SW, % of NE. 1, the NW. £ of
SE. £, and Lots 2 and 3, See. 7, T. 4 N., R. 1 W., and the SE. } of NE.
of Sec. 12, T. 4 N., R. 2 W., have been sold and patented to other par-
ties than Russell. This leaves one-half or thereabouts of said donation
_undisposed of. In view of the facts as they appear in this case, and of
the law applicable thereto, I am of the opinion that Russell abandoned
in 1856 his claim to the land described in said notice No. 7467, by reason
of his ceasing to cultivate and reside thereon., The same is therefore
held for cancellation, subject to the right of appeal to the honorable
Secretary of the Interior as provided by the rules of practice now in
force. :

In future you will consult this office before ordering hearings in con-
tests against donation eclaims. ‘

HOMESTEAD—CUTTING TIMBER.
EpwWARD .A. TIGHE.

Qonstrueting buildings and roads for lumbering purposes, clearing off timber for the
purpose of selling it, and living on the land whilst so cutting and selling timber,
are not the improvement, cultivation, and residence required by the homestead
law, and will not support a commutation entry.

Commissioner MeFarland to register and receiver, Marquette, Mich.
Awugust b, 1884,

On Angust 20, 1881, Edward A. Tighe made homestead entry No.
2501 for the W. 4, SE.4 of NW. 4, and NW, } of SE. £, of Sec. 31,
T. 41 N., R. 16 W., Michigan; and on September 23, 1882, commuted
the same to cash entry No. 13,777. '

On September 26, 1883, special timber agent John H. Welch reported
that he had made an examination of an alleged timber trespass com-
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mitted by Tighe on said land, and of his homestead entry as connected
therewith, and found that Tighe had never resided on the land; that
his residence was in Milwaukee, Wisconsin; that there were no im-
provements on the land except three buildings, one of which was used
as a dwelling or eook-room, and one as a sleeping-room for men while
engaged in cutting and removing timber, and one as a stable for horses
and cattle; that no ground was cleared, or ever had been; that there
were no fences, nor any signs of residence except for lumbering pur-
poses; and that there were no circumstances mitigating the timber
trespass, which was material, there having been 174,261 feet of timber
removed which was sold in Milwaukee for $2,439.65, and 16,000 feet
more already cut but not removed. The timber removed was hauled
by Tighe’s teams to his dock in Section 33, and shipped by his vessel to
Milwaukee.

‘Winesses who had been in Tlghe’s employ in cutting and removing
the timber testified that Tighe had never resided on the land except to
lumber, and that there were no fences on the land, no crops growing,
no land cleared for cultivation, and no improvements except the chop-
ping of the pine, cedar, and hemlock timber, and three buildings put
up for lumber camps.

Upon this report of the character of Tighe’s homestead entry, the
same was held for cancellation as illegal and frandulent November 17,
1883, and Mr. Tighe allowed sixty days within which to show cause Why
the sanze should not be canceled. A hearing in the case was ordered
January 10, 1884, upon applieation of claimant, and on March 17,1884,
you transmitted your report of the testimony as taken at said hearing,
together with certain papers submitted by special agent Welch, consist-
ing of affidavits taken by special agent Barnes in J une, 1883, relative
to said entry. * * *

Thereappears to be no material conflict of testimony between the spe-
cial agent, and the witnesses whose affidavits were taken by him, and Mr.,
Tighe and his witnesses. That Tighe ¢lived” on the land three or four
months in the winter of 188182, and one or two months in the winter
of 1883, is proved. It is also proved that he was engaged in superin-
tending the cutting and removal of the timber at those periods, Itis
not shown that he was there for any other purpose. His statement to
several parties that he ¢intended” the land for a farm,and for a per-
manent residence, is admissible testimony, and if his acts were consonant
with such intention, the testimony would be entitled to weight. I find
no supporting evidence of that intention up to the date of the institu-
" fion of proceedings against him for timber trespass and for the cancel-
lation of his entry. He made his commutation entry when he had done
nothing except to take the timber, and he had done nothing else at the
date these proceedings were instituted. The alleged “improvements ”
were necessary for lumbering purposes and were so used. He had a
logging camp, houses for his choppers to live in, a stable for horses and
cattle for hauling lumber to the wharf, and a road. A logging camp
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and buildings and roads necessary for lumbering purposes, constructed
and tsed for such purposes and apparently for no other, do not consti-
tute improvements upon land within the meaning of the homestead law.
Neither does the cutting and removal of timber for commereial purposes,
unconnected with the act of clearing land for cultivation, constitute snch
improvement. Nort does living upon the land while getting the timber,
and for the purpose of getting the timber, constitute residence within
the meaning of the law. »

Tt may be that Mr. Tighe supposed, as he states, that he could com-
" mute his homestead entry without actual and bona-fide residence on the
land, and that all he had to do besides making per manent improvements
was to pay for the land; but such is not the law, as citizens of public-
land States are genemlly aware. The tract entered was in a timber
region, and admittedly inaccessible at that time for ordinary purposes.
It is not a fair presumption that Mr. Tighe did not know that it was
valuable for timber, but it is a fair presumption that the timber consti-
tuted its chief value. I am satisfied from all the testimony in the case ‘
that the entry was made primarily for the purpose of getuing the timber,
and that there had been no actual compliance with law in the matter of
residence, and none in respect to cultivation, or clearing for cultivation,
at the time said entry was commuted. The commutatlon at that date
was therefore premature and illegal, even if-the intention to make the
land an actual place of residence at some future time had existed.

Mr. Tighe, however, had returned to the land at date of hearing, was
then claiming to live there, and ‘was continuing to claim the land as his
‘homestead. He also states in a letter to this office that if he loses the
land, and the trespass suit is decided against him, he will be ruined.

As a matter of leniency, therefore, and to enable Mr. Tighe to make
his avowed intentions good by his acts, I am disposed to suspend fur-
ther proceedings against the entry and to allow him six months further
in whieh to make supplemental proof of actual and continuous residence
for the required time additional to what he has heretofore attempted
to show, together with the cunltivation, or clearing for cultivation, neces-
sary to commutation. Such supplemental proof must be satisfactory
to you, and the witnesses should be closely cross- examined by you.

TIMBER TRESPASS—SETTLER'S CLAIM.
MARY A, MAXFIELD.

. A bona-fide settler may dispose of the down and fallen timber on his claim, for im-
provements and support, while perfecting title to it.

Acting Commdssioner Harrison to Mrs. Maxfield, St. Hilaire, Minnesbm,
August 6, 1884,

MapAM: Inteply to your letter of July last, without other date, asking
whether, in view. of a eontested case that you state has been decided in
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your favor by the local officers at Crookston, you may use or dispose of
the down and fallen timber on the land before the case shall have been
acted npon by this office, you are advised that if you have established
your residence upon the claim, have been residing there for the purpose
of cultivating and improving the land, intending to make a permanent
home and acquire full title for yourself, you are permitted to apply the
timber towards your support and making improvements while perfecting
your title.

With reference to making final proof before winter, I am not able to
advise you in the absence of any description, in your letter, of the land.
or other data by which to identify your case upon the records of this
office.

PRE-EMPTION—INSANITY ; ENTRY BY WIFE.

HeLEN A. COFFMAN..
t

Where a pre-emptor in Kansas became insane after filing and residing on the land for
three years, and his wife made homestead entry in her own name, the technical
invalidity will be overlooked; in view of the local laws it will be regarded as a
transmutation, and she may have credit for the residence.

Acting Secretary Joslyn to Commissioner MoFarland, August 6, 1884.

In the matter of the appeal of Helen A. Coffman from your decision
. of May 26, 1883, refusing to allow credit for full period of residence upon
her homestead entry No. 17, 139, Kirwin, Kansas, dated December 29,
1881, embracing the W. 4 of SW, } of Sec. 18, and the W, § of NW. % of
Sec. 19, T. 6, R. 13, and the S. 4 of NE. £ of Sec. 24, T. 6, R. 14, it ap-
pears that her husband for nearly three years prior to date of such entry
had lived upon the land as a pre-emptor, having filed his declaratory
statement therefor ; that not long previous to that date he became in-
sane, and incapable of completing his proof and payment, and was sent
to an asylam after due legal inquisition; that the homestead affidavit
was made before, and the papers evidently prepared by, the same probate
judge who had acted in the lunacy proceedings, and who was therefore
fully cognizant of all the steps taken by hér to secure proper control of
the homestead, by which she was by her husband’s incompetency ren-
dered the natural and legal representative; that such entry shows upon
its face, by the recitals in the affidavit, that it was intended as a trans-
mutation of the pre-emption toa homestead ; and that it was only techni*
cally invalid in that it was done in her name instead of that of her hus-
band.

Her final proof shows all the facts of residence from the original date,
and were the entry in his name there would be no question of the appli-
cation of the acts of March 3, 1877 (19 Stat., 403), and June 14, 1878
(20 Stat., 113). I do not regard it as material in such a case that the

-
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entry was admitted in her name, who had a right to make it as head of
a family, while at the same time charged with the duty by her relation
to the husband of securing the incipient pre-emption right from loss -
through failure to prove up within the legal period. Under Kansas
laws, either the husband or wife has one-half interest in the real estate
of the other in case of death, and the homestead on which they actually
reside, to the extent of one hundred and sixty acres, becomes at death
the absolute property of the survivor and children.

These things being so, there is manifest propriety, in uonstrmng the
provisions of the beneﬁcml statute above cited, in so extending the rem-
edy that it shall embrace the mischief, and hold within its intent what-
ever is fairly Shown to lie within the spirit of the law.

You are aecordingly authorized in this case to admit the final entry "
of Mrs. Coffman.

COAL LAND—SUBDIVISIONAL ENTRY.

MITCHELL v. BROWN.

. Coal lands mist be entered by legal subdivisions, and there is no authority for seg-
regating the coal from the other land within a forty-acre subdivision.

The question to be determined is whether the forty acres, taken as a whole, are more
valuable for the coal which they ‘contain than for agricultural purposes.

Acting Commissioner Harrison to the register and receiver, Durango, Colo.,
August 6, 1884.

The case of Edgar R. Mitchell ». Jacob S. Brown, involving the char-

acter of the SE. 1 of SW. £, Sec. 14, T, 35 N, 1. 11 W., has been ex-
" amined.

September 6, 1880, Brown made homestead apphca;tmn No. 66, Lake

 City series, for the SE. 1 of SW. £, and the SW. 1 of SE. £, Sec. 14,and

the N. { of NE. £, Sec. 23, said township and range, New Mexico merid-
ian. Upon application of Mitchell, received with register and receiver’s
letter of April 25, 1881, this office, under date of March 8, 1882, ordered
a hearing to determine the true character of said SE. [ of SW. £, See.
14, alleged by Mitchell in his application for contest to contain coal.
The hearing was duly held, and the register and receiver, Lake City,
rendered their joint opinion, dated August 24, 1882, holding that said
forty acres in dispute are not of the character to warrant their cultiva-
“tipn for profit, either by a farmer or ranchman, and that the forty is
valuable for coal to the extent of two and a half or three acres. They
-conclude, therefore, that Brown’s said entry should be cancelled to the
exient of said SE. { of SW. 1, and that Mitchell shorld be permitted to
make coal entry of same. Rrown appealed to this office on the ground
that the evidence does not sustain the register and receiver’s conelusion
as to the character of the tract; that if a portion only is found to be
coal land he, Brown, should be allowed to segregate; and upon the
7747 LAND——b5
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further ground that the tract in dispute being within the Fort Lewis
military reservation, Mitchell is not entitled to make coal entry thereof.

The survey of the township was made in April, 1880. The field-notes
thercof show the land to be good, and, though too high for agrieculture,
~ well adapted to stock-growing. The NW. 1 of See. 14 is returned
on the plat of the survey of the township as mineral, and it is the only
tract in the section so returned. From this record status of the tract
at the time Brown made his said entry, it appears that the land was at
that date subject to such appropriation, and the burden of proof mus,
therefore, rest on the party who attempts to show the contrary. The
testimony, which is quite voluminous, bas been carefully examined, and
I think it shows that there is some land in the southwest corner of the
forty in dispute which is valuable for its coal deposits. That the coalis
of good quality is disputed, but it is in evidence and uncontradicted that
coal from the mine has been marketed and used.

It appears from the evidence submitted, that the tunnel from which
the mine is worked was started from a point some fifty feet north of the
south line of the forty in dispute, because this was the most convenient
point from which to reach the vein. The tunnel extends some two
hmndred and fifty feet southwesterly and across said south line, and
the greater portion of the workings from the tunnel are within the forty
south of the disputed ground, and within the Fort Lewis military reser-
vation. One “room,” however'extends from the tunnel northwesterly

into the ground in controversy, and from this room coal has also been
 taken. .

The plat submitted by contestant and marked « Exhibit A”, the cor-
rectness of which it appears is admitted by Brown, shows this one
roow to extend about forty feet north of the south line of the forty in
question ; and it is not shown by the plat, nor claimed by contestant,
that there has been any coal faken from said SE. 1 of SW. ] except
that taken from this room. The evidence shows that the breast of this
room has caved in, and there is therefore but little positive testimony
touching the actual extent and condition of the vein where last worked.
Contestant claims that the coal taken from the breast in room No. 1,
was of fair quality, while Brown’s witnesses testify that it was not of
that quality that would make it valuable for mining. From this room
No. 1 the hill gradually descends to the south, east, and northeast. The
vein, as explored in the rooms 1, 2, 3, and 4, dips with the descent of
the hill southeasterly. The testimony shows that there are a few acres
in the SW. £ of SE. 1 of SW. 1 valuable for coal. This fact was found
by the register and receiver, and is generally admitted by the witnesses
for Brown. That the deposit of coal extends north along the west line
and through the forty has notin my opinion been proved. Room No. 1,
if extended upon the vein alleged and in the direction entered upon as
shown upon the diagram, Exhibit A, would intersect the west line of
the forty about two hundred feet north of the section line.
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- The contestant has made no effort to show that the land in the east-
ern portion of the forty, which lies east of the La Plata River, containg
coal. )
Mitchell has failed to prove the correctness of his allegation, except
as to the few acres before described, and it does not appear from the
~ testimony or from the record status of the tract that coal exists at any
other point thereon. Lands entered as coal lands must be entered by
legal subdivisions as made by the regular United States survey; (see
page 2, rule 2, coal circular of July 31, 1882). There is no authority for
segregating the coal from the other land within a forty-acre legal sub- -
division. . . ‘
It does not follow, though, that where a part of a forty-acre tract is
coal land the whole tract should be reserved for disposal under the coal-
- land laws. The question to be determined is whether the forty acres,
takenasan entirety, are more valnable for the coal that they contain than
. for agricultural purposes. 1 do not find that the record or the testi-
~ mony justifies your conclusion that Brown’s attempt to cultivate was
done for the purpose of manufacturing evidence. The forty in dispute
has in my opinion more value for purposes of agriculture—stock-raising,
its grass (hay), and timber—than for coal. It is therefore adjudged to
be agricultural land, and not subject to coal entry, '

A portion of Brown’s entry, including the south 19.03 aecres of the
forty in question, falls within the exterior limits of the Fort Lewis mili-
tary reservation. The executive order establishing the reservation was
made January 27, 1832, subsequently to the date of such entry, and
contains the following clause: *excepting therefrom all . . . lands
and parts of same now filed or entered, the titles to which have been, or
may be, perfected by the present claimants, their heirs or assigns.”
Howepver, it is intended herein to decide only upon the character of the
_ tract in dispute. The validity of the said entry in other respects has
not been considered. '

CONTEST—BIDDING FOR RIGHT; REPAYMENT.
1
SUMNER J. MAINES.

‘Where cae successfully bid and paid for the preference right of contest ,and his con-
test thereupon instituted was dismissed because of a prior contest of record, which
“the local officers had overlooked, he is entitled to repayment.

Acting Secretary Joslyn to Commissioner MeFarland, August 11, 1884,

Tam ip receipt of your letter of the 7th inst., in reply to my refer- o
ence to you for report of letter of 18th ultimo from H. C. Hinckley, of
Huron, Dakota, in relation to the claim of Sumner J. Maines for repay-
ment of seventy dollars paid by him to the local office at Huron for
the preference right to contest timber-culture entry No. 53587, Sioux
Falls, Dakota. ’
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Said payment grew out of a simaltaneous filing of applications to con-
test by Mr. Maines and a Mr. Messenger, when, to determine which of
the two should be allowed to contest, the preference right was sold to
Mr. Maines, the highest bidder, for seventy dollars. Subsequently it
was discovered that there was at the date of Maines’s application a
pending contest of record against the tract. His contest was thereupon
dismissed by direction of your office, by its letter dated May 7, 1883, to
the register and receiver. Maines then made application for repayment
of the seventy dollars paid by him for the preference right of contest.
Said application was rejected pursuant to instructions from your office
under date of November 26, 1883, on the ground * that there is no pro-
vision of law authorizing the return of the amount paid in such cases.”
Maines then appealed to your office on the question of his right to con-
test the timber-culture entry as against Ella D. Houghton, whose ap-
plication to contest was pending at the date of the similar application
by Maines. His appeal was dismissed by your decision of February
16,1884, He has since rested until the 18th ultimo, when Mr. Hinckley,
in his behalf, addressed a letter to the Department, setting forth the
hardship to Maines as a poor man, and asking relief. Though the rules
of practice relative to appeal have not been strictly followed, and though
the limitation of time within which appeal may be taken has expired, I
think the facts in this case are such as to warrant attention, and, if need
be, supervisory action on my part. The question is one in which only
the United States and Maines are interested.

Without stopping here to discuss the legality or propriety of the prac-
tice which permits parties to bid for and purchase, as herein indicated,
a preference right to contest, I will remark, first, that the claimant failed
to receive the benefit promised him as a result of his purchase ; and,
second, that such failure was through no fault of his, but was the fanlt
of the government through its officers or records, he having been actu-
ally misinformed and misled as to the facts. He was told that, as the
highest bidder, he would have the preference right of congest. After.
having paid his money he was informed that, by reason of the discovery
of a pending contest at the time of his application, he had no right and
that his contest must be dismissed.

From the foregoing it is_clear that the departmental decision of De-
cember 27, 1883, in the case of Ozra M. Woodward (2 L. D., 688), cited
in your report of 7th instant, can have no application to this case. In
that case the applicant had the full benefit of the right for which he

" bid and which he purchased; in this no benefit accrned. In that case
the applicant had a full knowledge of the facts when he paid his money;
in this, though led to believe that he had all the facts of interest to him
relative to the tract in question, claimant was not fully informed until
after he had paid his money, when he learned from the officers, who had
aceepted if, that he had no rights whatever under his purchase.

I am satistied from the facts before me that this is a case in which,
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under the law, the amount claimed may be properly repé,id. It has
been accounted for as money received on account of the disposal of pub-

lic land. It appearing that it was received through error and mistake
~on the part of the government, it is evident to my mind that it may

be returned, under the rule providiug for repayment in eases of erro- -
neous entry or disposal.

Following the views herein expressea, you will cause repayment to
be made to Sumner J. Maines of the seventy dollars paid by him for
the preference r1ght of contest.

DESERT LAND—CONTESTANT'S PREFERRED RIGHT.
FRASER v. RINGGOLD. .

Where several questions relating to a claim are pending for consideration, it is error
to pass upon one only.

One who contests and procures the cancellatlon of a desert-land entry has the pre-
ferred right to enter the traet under the act of May 14, 1880, inasmuch as said law
is remedial, and this class of entries, if not embraced by the letter, are within the -
reason and purpose of the statute.

 Acting Secretary Joslyn to Commissioner McFarland, August 13, 1884.

I have considered the case of Larkins K., Fraser ». Amos A. Ring-
gold, involving the SE. % of Sec. 26, T. 16, R. 24, Visalia,.California,
on appeal by Fraser from your decision of July 13, 1883, bolding his
- homestead entry for cancellation, and allowmg that of Ringgold to
stand. .

1t appears that Robert J. Fraser, fatner of Larkms K. Fraser, madé
desert-land entry of the tract in November, 1879. This entry was ¢an-
celled for relinquishment May 31, 1882, notice of which reached the
local office June 8, 1882, upon which day Larkins K. Fraser made home-
stead entry of the tract. On July 6 Ringgold was permitted to make
homestead entry of the tract, upon his allegation of settlement on
the 4th of April. '

It appears that Ringgold was upon the land on this day, but he did .
no -act of settlement. On the 5th he applied at the local office to fi
upon it, but his application was rejected, because the tract was covered”
_ by the desert-land entry. He then asked.leave to contest the entry.on

the ground that the land was agricultural in character, and not subject
_to desert entry. This application was also rejected for like reason.
On April 27 he hauled lIumber on the land for the érection of a house,
which he built on the 24th and 256th, into which he moved and which
he continually oceupied until June 10. From that time he was ¢ off
and on” the land until the day of hearing in December tollowmg, hav-
ing in the mean time built another house and dug a well.
. On the 22d of May , 1882, you rejected his application to file, but in-
stead of acting upon his application to contest, you postponed its con-
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sideration, pending his right of appeal from your decision touching his
filing. This was error. You should have passed upon his entire case,
50 that all could have been concluded together.

In the mean time, on the 20th of April, Fraser relinquished his desert-
land entry, and after its cancellation L. R. Fraser, his son, as before
stated, made homestead entry on the day of receipt of your letter at
the district office. Fraser built a house on the land April 21 and 22,
1882, cut and stacked hay in May, and erected a covering over it in No-
vember, during which month he commenced the erection of another
house, which was finished at the date of hearing. His residence on the
land was not continuous, but ¢ off and on” from April 21. It appears
that Robert J. Fraser plowed and cultivated about forty acres of land,
and cut hay thereon from 1879 to 1882, without, so far as appears, any
irrigation thereof, and that his son, the claimant, assisted in this work.
Your decision holds that in the absence of proof of irrigation, the pre-
sumption is that the land was agricultoral and not desert land, and hence
that the entry of Fraser was fraudulent; and that, as the son assisted
the father, the son’s homestead entry was also fraudulent, and should
for that reason be cancelled.

I do not think this necessarily followed. TUp to date of attaining his

majority young Fraser was under his father’s direction, and his labor
was no indication of any attempt at illegal appropriation. After that
date it is notshown that he had any share or interest inthe Lind,although
he planted a crop in 1881, the proceeds of which he gathered after the
allowance of his homestead entry ; yetit is not reasonable from this fact
to presume fraud on his part in connection with the entry of his father.
Unless, therefore, (although the appearances are coneclusive), Ringgold
has acquired some right superior to that of Fraser, since both upon the
land at date of cancellation of the prior entry and had permanentim-
provements thereon, they are equal in the eye of the law, and a fair
division should be made between them, awarding to each the ]ega,l sub-
+ divisions covered therebhy.

For the purpose of inquiry into this superiority of right, it becomes
recessary to consider the act of May 14, 1880 (21 Stat., 140). That
statute provides three things:

i. The opening of land subject to “pre-emption, homestead, or timber-
culture” claims to immediate setflement and entry upon the failing of
a written relinquishment of any such claim.

2. The preference right of entry to any person who ¢ has contested,
paid the land office fees, and prooured the cancellation of any” such
claim. :

3. The right of pre-emption to a homestead by act of settlement as
under the pre-emption laws.

In this case there was an application to contest, a relinquishment, and
acts of settlement, both claimants having settled on the land. The
contest was not recognized, no fees were paid, no notice was issued;
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the status of the applicant was that of an informer merely, so that he
secured no vested right under the second section of the act. If he suc-
ceeds, it 'must be under the first and third sections. )

This depends upon the question whether or not a desert-land eutry' '

_ falls by construction within the act as a ¢ pre-emption” claim. Up to
this time, I-am not aware that there has been a decision on this point
by the head of the Department, and the regulations are silent respect-
ing it. It seems to have gone without saying, however, that such entry
is not embraced in the provision.

- It must be conceded that the act of 1880 is a remedial statute, chang-
ing the policy of previous administrations, both as regards the right of
settlers to make immediate entry without awaiting formal cancellations
by you, as well as giving them preference rights by way of inducement
to contest frandulent and abandoned claims, and their right to regard
settlement as a pre-emption in cases of homestead claim. It covers
descriptively the leading classes of inchoate claims which depended
upon good faith, both-of inception and performance, for their ultimate
validity and the securing of title. The word pre-emption is one of
broad signification, and was in use under State laws and i other stat-
utes before its incorporation into the United States land system. Itis -
held, in general, that claims under the townsite laws are pre-emptions;
80 ot the settlement statutes respecting certain I[ndian landb, and,
broadly, that where a. specml preference is given to a claimant, depend-
ent or contingent upon the performance of conditions which any one
of a qualified class may reasonably fulfill, by which he may hold to the
exclusion of others, such preference is a pre-emption, and inures to the
individunal apon the inception of his claim. Measured by these rules,
a desert-land entry is much more clearly within the deﬁnlmon than many
others which are so recognized.

1t falls also within the reason of the law, as an entry under which
fraud may be attempted by the appropriation, in large quantity, of good
arable lands in their natural state, thus evading the statutory limita- ~
tions of other settlement laws; also in that it is under a statute looking
to reclamation and permanent improvement, upon which proof of good
faith is necessary to complete the title, and on failure of which it ought
to be forfeited, where the same policy of inducement to contest, of
speedy restoration in case of relinquishment, and of security of settle-
ment after its restoration, ought to prevail, as in case of lands liable to
restoration technically within the very words of the statute. It is also
an entry which ought to be included in such classification as will bring
it within the rules of practice relating to contests and administrative
investigation, without the necessity of making special rules.

Upon all these reasous, and many others which suggest themselves -
without enumeration, I conclade that desert-land entries are included
within the act of May 14, 1880, and may be also, as pre- emptions, held -
subJect to the rules of practice in the matter of hearings and contests.
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Upon this conclusion I might technically hold that as Ringgold was
upon the land with the lumber for the house or cabin at the date of re-
linquishment, April 20, while Fraser fixes the date of building his house
on or about the 21st, which he also gives as the date of relinquishment,
the former has the legal right as the prior settler after relinquishment.
But it would be manifestly unjust to deny the same settlement-right to
Fraser, who wason theland, and at least within a day built a small house,
while Ringgold did not build till the 24th, It will be more in accord-
ance with right, in applying the new rale suggested by the foregoing,
to treat them both as settlers equal in time and fairly equal in respect
to good faith and improvements, and award a division, upon their
showing the exaet legal subdivisions embraced by their respective im-
provements. In caseeither does not wish to aceept the portion awarded
as his full homestead, he may amend to embrace contiguous land to
make up 160 acres, or either may abandon in favor of the other with-
out prejudice to his right to enter other lands under the homestead law.
You will take proper measures to ascertain the facts necessary to the
execution of this decision. ’

PRIVATE CLAIM—ACTS OF 1860 AND 1872.
Herrg oF JouN WREN SCOTT.

As the claim in question is not in the form and accompanied by the proofs required
by the act of June 22, 1860, and as said act has expired by limitation, it will not
‘e entertained.

Commissioner McFarland to James K. Rickm"dsoh, Esq., New Orleans,
La., August 14th, 1884.

The petition addressed by you to the honorable Secretary of the In-
terior, in behalf of the heirs of John Wren Scott, under date of June 30,
1884, in which you make application “for final adjudication and con-
firmation of titles to certain lands in the southeastern district of Louis-
iana, east of the Mississippi River,” has been referred by the Depart-
ment to this office. :

1t appears from the statements in said petition, in substance, that the
claim upon which the application is founded is that of the undivided
half interest in the elaim of Donaldson and Scott for part of the Houmas
grant as described in the ¢ Old Board Report No. 133,” referred to in
said petition and represented in the copy of map annexed thereto. The
claim is asserted under the original grant, the stipulations contained
in the treaty of cession between France and the United States, the laws
of nations, the constitution and laws of the United States, and particu-
larly under the second section of the act of Congress of June 2, 1858
(11 Stat., 294), “ absolutely and unconditionally,” as alleged, confirming
said Donaldson and Scott claim No. 133. The present assertion of the
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claim of the heirs of Scott is made ¢ in direct protest as against any and
all other claimants whatsoever”; and the action solicited is asked for
“by and in virtue of the act of Congress approved 22nd June, 1860,
. and of the act of Congress supplemental thereto approved 1()th
June, 1872

" If the case presented came within the jurisdiction of the Department
for examination and action, the provisions of the grant and the obliga-
tions created by treaty, and imposed by law, as referred to in the peti-
tion, would of course require and receive due consideration; but with
this allusion here made thereto, attention is called to the fact that by
the late decision of the Supreme Court of the United States in the
cases of Slidell ¢t al. v. Grandjean et al. (111, U. 8., 412), it was ex-
pressly held, in relation to the second section of the act of June 2, 1858,
referred to in said petition as confirming the elaim of Donaldson and
Scott, that the three clalms, comprising together the Houmas granted
tract, described in the report of the commlssmnerb referred to in said
section, of which that of Donaldson and Scott, No. 133, was one, were
not confirmed by said section..

By reference to the act of J une 22, 1860 (12 Stats., 85), under which
the present application is made, it will be seen that the claims provided’
for therein were required to be presented, with the evidence in support
of them and the formalities specified, to the commissioners designated,
whose duty it was made to report the same, with their conclusion, to the
Comimissioner of the General Land Office, by whom they were to be re-
ported to Congress for final action, with his approval or disapproval of
the opinion of the commissioners; except that, in the event of his agree-
ment with the commissioners in the rejection of a claim, the decision
thereon should be final.

It will also be seen by reference to the act of June 10, 1872 (17 Stat.,
378), that by the first section thereof the act of June 22, 1860, aforesald
was extended and eontinued in force for the period of three years from
and after.its passageonly, namely, to June 10, 1875,

The present proceeding therefore is unauthorized and of no eﬁect for
the two-fold reason that it is not in the form nor accompanied by the
proofs and formalities required by the act under which it purports to have
been taken, and that the act has expired by limitation, and ceased to
be of force; and as there is no provision of law empowering this Depart-
ment to adjudicate and confirm titles under clalms ‘of thls character, the
petition cannot be entertained. :
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OREGON DONATION—CLAIM BY 4 WOMAN.
JAnva Hicks.

As the benefits of Section 5, Act of September 27, 1850, arelimited to *“ white male cit-
izens,” with the qualifications preseribed, the claim of a widow, who had proved
the requisite four years’ residence and cultivation, is held for cancellation.

Assistant Commissioner Harrison to register and receiver, Roseburg,
Oreg., August 15, 1884.

It appears by evidence on file here than Anna Hicks, a widow, ar-
* rived in Oregon in May, 1854, and settled upon 160 acres of land in Au-
gust following, claiming it as a donation under the act of September 27,
1850 (9 Stat., 496), and supplemental legislation. :

Mrs. Hicks, on the 7th of November, 1854, filed notice of her claim,
which was numbered 5363, describing the lands settled upon as the E.
4 of SE. £, and E. § of NE. 4, Sec. 34, T. 18 8., R. 3 W., Oregon, and
thereafter made proof of four years’ residence on and eultivation of said
tracts, and procured the issue of certificate therefor, which was num-
bered 1672.

The 5th section of said act of September, 1850, provides, ¢ That to all
white male citizens of the United States, or persons who shall have made
& declaration of intention to become such, above the age of twenty-one
years, emigrating to and settling in said Territory between the first day
of DecemDer, eighteen hundred and fifty, and the first day of Decem-
ber, eighteen hundred and fifty-three,” etec. The time within which a
person might settle under this section was extended to December 1,
1855, by the 5th section of the act of February 14, 1853 (10 Stat., 158).

As Mrs. Hicks is not a white male citizen of the United States, she
could not claim any of the benefits conferred by the provisions of the
Bth section of said aet of 1850, and for this reason her claim to said lands
is held for cancellation, subject, however, to her right of appeal. * * *

SETTLEMENT—~UNSURVEYED LAND.
LiTTLE v. DURANT.

An act of settlément upon unsurveyed land must be of such a charater, and so open
and notorious, as to be notice to the public generally of the extent of the claim.

Acting Secretary Joslyn to Commissioner MeFarland, August 16, 1884,

I have considered the case of Orrin C. Little ». Levi R. Durant, in-
volving the right to Lot 4 of Sec.2,T. 3¢ N.,,R.7 W., N. M. M,,
Durango, Colorado, on appeal from your decision of December 7, 1883,
awarding said traet to Durant.

The record shows that Durant made homestead entry No. 3, for the
S. 4 of SW. £ of Sec. 35, T. 35 N., and Lots 3 and 4 of Sec. 2, T. 34 N.,
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- R.TW., N. M. M., on November 3, 1882, alleging residence upon the
land applied for since October 20, 1878,

On November 9, 1882, Little made application to enter, under the
homestead laws, said Lot 4 and the SW. £ of NW, 1 of Sec. 2 and
Lot 1 of Sec. 3, T. 3¢ N,, R. 7 W., N. M. M}, alleging residence upon
said land since May 10, 1881.

Little’s application was rejected by the register and receiver because
of conflict with said homestead entry, and, on appeal, you affirmed their
decision and allowed Little to contest the right to said Lot 4, should he
so desire. OnJune 9, 1883, Little filed his affidavit for contest, alleging
priority of settlement upon the land in dispute. On February 19, 1883,
a hearing was had before the register and receiver, at which both par-
ties appeared with their witnesses, and were represented by counsel.

From the testimony there taken, the register and receiver were of the
opinion that said homestead entry should be canceled, as to said Lot
4, and that said Little should be allowed to embrace the same in his
homestead entry. Durant appealed, and you reversed the decision of
the register and receiver, as above stated.

It appears that both applications were made, within the time pre-
seribed by law, for land which, at the date of the alleged settlements,
was unsurveyed. The evidence shows that Durant, by his agent, John
‘W. Moss, bought the improvements and possessory right to the claim
of Willard Dunhani, and moved upon the land about October 20, 1878.
Durant’s residence is not upon the tract in dispute. ,

" The contestant, Little, settled upon the land applied for by him on or
about May 10, 1881, having purchased the improvements and possessory
right to the same from one John Ballinger, who, at the time of the sale, |
showed him the corners and boundary lines of his claim. The testi-
mony of Little shows that the tract in dispute was included within the
claim purchased by him from Ballinger. It also appears that Little
built-two log houses, one 16 x 18 feet and one 18 x 22 feet connected
by a roof, a log stable, and a chicken house, all on the lot in question,
and that lie cultivated about one acre in the year 1881. His improve-
ments are worth from $135 to $350. The essential inquiry in this case
is, Which i the prior settler? The burden of proof is upon contestant,
Little; (Ballard ». McKinney, 1 L. D., 483).

Durant contends that since his said purchase from Dunham he
has always claimed 160 acres in a square, one-half lying north and -
one-half south of the line dividing townships 34 and 35, and that near
the southwest corner of his claim stands a blazed pine tree marking -
that corner, while a fence marks ‘the northern boundary of his claim.
There is also another fence exténding along the township line, and
across a narrow strip of the northeast corner of said Lot 4 to a bluff on
Pine river. It is insisted by Durant that he had such an occupation
of the tract in question at the date when Little settled and commenced:
building thereon, as'to put him upon notice that he (Durant) claimed
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the land in question; and, in addition thereto, that Little was in fact
notified that he claimed said lot as a part of his homestead while he
was building his first log house upon the land.

No inflexible rule can be formulated as to what shall constitute occu.-
pancy and possession by a settler. The Assistant Attorney-General,
Mr. W. H. Smith, in the case of Allman ». Thulon (1 C. L. L., 690),
cited by you, says that ¢ a person is a settler who, intending to initiate
a claim under any law of the United States for the disposition of the
public domain, does some act connecting himself with the particular traet
claimed, said act being equivalent to an announcement of such his inten-
tion, and from which the public generally may have notice of his claim.
Such act constitutes a ¢ settlement,” and it may be by going upon the
land, and cutting down trees, building a house, fencing the tract, ete.”

While it is true, as was held by the United States Supreme Court
in the case of Ellicott v. Pearl (10 Peters, 412), that, where land is
described by metes anl bounds in a conveyance, “to constitute actual
possession it is not necessary that there should be any fence or enclos-
ure of the land,” it is, nevertheless, essential that the act of settlement
upon unsurveyed land must be of such a character and so notorious
that the “public generally ” may have notice of the settler’s claim. In
Brumagim v, Bradshaw (39 Cal., 24, 46) the supreme court of California
held that ¢the mere intention to occupy land, howeveropenly proclaimed,
is not possession. The intention musst be carried into actual execution by
such open, unequivocal, and notorious acts of dominion as plainly indi-
cate to the public that the person who performs them has appropriated
the land and claims the exclusive dominion over it.” While the testi-
mony is conflicting, I think the weight of the evidence shows that Durant
failed to do any act equivalent to an announcement of his intention to
claim the land in dispute.

The evidence relied upon to prove the alleged notice to Little of
Durant’s claim is the testimony of one John Dowden, who was in the em-
ployinent of Durant, and one J. A. Epperson, who was present and en-
gaged in the alleged conversation. Dowden testifies that he told Little
that he thought he was building on Mr. Durant’s claim, and that Little
told him that he thonght he was not, that if he was he would move down,
and that he did not want anybody to get in between him and Durant.
Dowden further testifies that he told Little that Durant claimed to a
big pine tree that was down the road about 250 yards, The testimony
of Dowd&n is corroborated by that of Epperson, who also states that
one Jesse Hammond was present at the time the alleged eonversation
took place. Jesse Hammond testifies:—* Dowden and Epperson came
there and asked me who was putting up the house? I told them that I
was helping Mr. Little. Mr. Epperson asked if I did not think we were
putting it pretty close to Mr. Durant’s. 1 told them that I thought
not, as John Ballinger had told me that he claimed this forty of land
where this house now stands. Epperson told me that there was a big
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tree sonth, but did not say what one, or how it was marked.” Ham-
mond also states that neither Epperson nor Dowden addressed his
conversation to Little. Hammond is coroborrated by the testimony of
Little. Durant admits that he met Little several times after the alleged
conversation, and never spoke to him about the tract in dispute.

It does not appear that Dowden and Epperson were sent by Durant
to notify Little that Durant claimed the tract in question. They -
showed Little no boundary lines,.and, although Little met Durant {re-
quently and spent the night with him at Durango after said conversa-
tion, not one word was said about Little’s settlement on said tract.
The conversation relied upon is too vague and uncertain to be consid-
ered actnal notice to Little of Durant’s claim to the tract upon which
he was building his residence.

It appears that Little is duly quahﬁed to make a homestead entry,
and has been an actual settler, residing with his family upon said Lot 4,
improving and making it his home countinually since May 10, 1881.
Trom all of the facts and circumstances in the case, after careful con-
sideration, T am of the opinion that Little has acted in good faith, and
that he has a superior right to the tract in dispute. I therefore reverse
your decision, and direct that said homestead, so far as the same covers
said Lot 4, be canceled, and that Little’s said application be allowed.

TOWN SITE—PRE-EMPTION CONFLICT.
JoEN PHILLIPSON.

The incorporation of a town with limits inclosing 5,760 acres willnot bar pre-emption
entry within said limits, on land not actually settled upon and used for business
and municipal purposes.

Assistant Commissioner Harrison to vegister and receiver, Watertown
Dak., August 18, 1884.

I have reéceived your letter of the 7th inst., transmitting supplemental
proof in support of John Phillipson’s. pre-emption final proof upon-D. . -
8. 11,604, covering SE. 1 of Sec. 35, T.-110, R. 54, as called for by my
letter of May 8 last. The land is included within the limits of the in-
corporated town of Brookings. '

- Phillipson filed May 9, alleging setﬂement May 3, 1883, and made
proof November 12 last. The town of Brookings was mcorpmated by
act of the Territorial legislature in the year 1883, the day and the month
not being furnished. The limits of said town, as defined by said act,
include all of Sections 22, 23, 24, 25, 26, 27, 34, 35, and 36, T. 110, R. 54,
being 5,760 acres. W1th your letter you transmlt a dlagram duly cer-
tifled to by the register of deeds, of the proper county, showing that
_ said town proper is located and laid out uporn the SW. 1 of SE. %

Sec.-23, NE. £ NE. { of NW. 4, and N.  of SE. %, Sec. 26. The near-
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est land occupied for town purposes is more than three-fourths of a mile
from the land claimed by Phillipson.

The town is located upon lands entered by private individuals, and,
therefore, the population and improvements would not have entitled the
town to an entry of adjoining public lands under the townsite laws. The
first section of the Act of March 3, 1877, provides that the existence
or incorporation of any town upon the public lands of the United States
shall not be héld to exclude from pre-emption or homestead entry a
greater quantity than 2,560 acres of land, or the maximuwin area which
may be entered as a townsite under existing laws, unless the eutire
tract claimed or incorporated as such townsite shall, ineluding and in
excess of the area above specified, be actually settled upon, inhabited,
improved and used for business and municipal purposes. It is shown
that the only tracts within the corporate limits of said town that arein

‘any manner used or occupied for trade or business are the W. $of N,
E. 1, and E. § of N. W. 1, Sec. 26. .

The proof shows cowmpliance with law in all respects, and for the rea-
sons hereinbefore stated, the inclusion of the land within the corporate
limits will not prevent an entry.

The proof is retdrned herewith, and you will allow an entry.

PRIVATE CLAIM—VACATION OF PATENT.

RanorO Los PUTos.

As the land forming the interest of the petitioners is outside of the limits of the grant,
and therefore caunot be included in a resurvey and reissue of patent, the peti-
tioners have no interest in the private claim that could entitle them to bring suit '
to change location of claim, ’

The United States, having by repeated official acts recognized the correctness of the
location, are estopped from now questioning it.

Acting Secretary Joslyn to Commissioner McFarland, August 18, 1884.

I return the papers accompanying your report of 15th instant in the
matter of the application for an investigation, and institution of suit to
vacate the patent issued June 4, 1858, upon the California confirmed
claim, known as the rancho Los Putos, said application having been
presented by J. W. Douglass, attorney for W. W. Brown and D. W.
Bouldin. /

Upon careful consideration of your report, I concur fully in the views
expressed, and accordingly decline to recommend the institution of suit,
or to take further action upon the petition, and you will so advise the

petitioners. o
REPORT.

SR : T have received, by reference from the Department of June 17th
last, “for report and recommendation,” the petition of Messrs. W. W.
Brown and D. W. Bouldin, of San Francisco, addressed to you, asking
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for an investigation relating to the survey of the rancho Los Putos, in
Solano county, California, and authority to the law officers of the United
States to commence proceedings in equity, in the name of the United
States, to annul the patent of said rancho heretofore issued to the con-
firmees thereof, on the ground of fraud in procuring the survey upon
which said patent was issued. )

In response to said reference I have the honor to submit the follow-
ing report.

The rancho Los Putos or Lihnaytos was granted by the Mexican
authorities to Juan Manunel Vaca and Jose Felipe Armigo (the latter of
whom, it appears, came to be recognized in subseqent proceedings by
the name of Pefia). The claim was presented for confirmation, to the
board of land commissioners, under the Act of March 3, 1851, and re-
jected; buton appealtothe United States district court for the northern
district of Culifornia, was confirmed by decree of July 5, 1855, which
decree was affirmed by the Supreme Court of the United States at the
December term thereof (1855). A survey of the confirmed claim was
made, under instructions of the surveyor-general, by United States
deputy-surveyor D. C. Cage, in May, 1857, was approved by the sur-
veyor-general, and patent issued thereon to the confirmees June 4, 1858,

The petition referred to alleges, in substance, that the land conceded
by the grant, lay on both sides (north and sonth) of the Rio de los Pu-
tos (now called Putoh creek), and the complaint therein, made upon in-
formation and belief, is, in brief—the claim, as surveyed and patented,
being bounded on the north by.the Rio de los Putos—that the portion
thereof lying, as claimed, on the north side (in extent some 32,000
acres) was, as the result of bribery, wrongfully and fraudulently ex-
cluded from said survey. ,

The petitioners allege interest under purchase from Vaca and Pefia,
made before the confirmation of Los Putos, of undivided interests in
portions of that part lying north of the Putoh creek, of which they
held possession, as stated,until some time after the survey was made and
patent issued. :

An argument has been filed in this office in the case, in behalf of sun-
dry owners of public land liable to be affected, controverting the posi-
tions und prayer of said petition. :

Referring to the record of the proceedings in the case, more particu-
larly to the concessions under which the grant was claimed, the con-
firmation thereof and accompanying and subsequent action, it appears,
that in their petition to the board of land commissioners the claimants
described the land claimed by them by the boundary lines set forth in
said petition (being the same as are recited in the petition referred, com-
mencing on the 6th page thereof, and shown on the diagram annexed
thereto by shading in red), thereby claiming expressly lands Iying on
the north side of the Rio Los Putos; which claim, as relating to said
lands, was wholly ignored by the counfirmation. '

The district court found the claim of Vaca and Pelia—quoting from
its decree of July 5, 1855 to be a good and valid claim fo the extent
of ten square leagxes; or sitios de gahado mayor,and for no more, in the
land deseribed in the original grant and the map annexed thereto set
forth in the record, subject to any measurement of adjoining ranchos
held by grantees under grant issued prior to the 30 August, 1845, the
date of the grant made by Governor Pio Pico, set forth in the record ;
provided said quantity of land to them granted, and now to them so
confirmed, be contained within the boundaries called for in said grant
and map to which the grant refers; and if there be less than ten square
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leagnes, or sitios de gafiado mayor, within said limits, then there is con-
firmed to them the said less quantity ; (see petitioners’ ¢ Exhibit A7).”

The grant made by Governor Pio Pico at the date above mentioned
describes the land granted as being “ known by the name of ¢ Los
Putos,’ on the margins of the river, adjoining on east the rancho of Don’
Guillermo Wolfskill, without prejudice to the measurement to be made
of the contiguous ranchos heretofore conceded. . . . The tract of
which dovation is made of ten sitios de gahadomayor in entire contorm-
ity as heretofore it had been conceded to them. The judge giving pos-
session shall cause it to be measured agreeably to ordinance, leaving
the surplus thereof to the proper uses of the nation; (petitioners’ Ex-
hibit A countinuned).”

This grant of August 30, 1845, makes concession of the land “in en-
tire conformily as heretofore it had been conceded”, and the deeree of
the district court designates the tract confirmed as being *“in the land
described in the original grant and the map annexed thereto set forth
in the record.”

The « original grant” to Vaca and Armigo thus recognized and re-
ferred to, was made by Governor Micheltorenw in January 27, 1843, and
described the land granted as ‘ the place kuown by the name of ¢ Lihu-
aytos,” bounded at the east by the Sacramento river, at the west by the
sierra of Napa, at the north by the creek (arroyo) de Lihuaytos, and
at the south by the river Saisin, without injury to the measnrements
which are to be made of the contignous ranchos. . . . The tract
of which donation is made is of ten sitios de gafiato mayor as shown in
the sketch which is annexed to the respective expediente. The judge
giving possession shall cause it to be measured,” ete. (see petitioners’
Exhibit A continued;)” which differs slightly from the translation in
the record given above, but is the same in substance.

Besides elearly setting forth the boundaries (being prominent, per-
manent natural objects), this grant refers to the sketch (disefio) upon
which the same boundaries, north, south, east and west, are plainly de-
lineafed, the lines embracing a tract of country much larger than the
ten square leagues granted.

It appears by the record that prior to the grant by Governor Michel-
torena to Vaca and Armijo, a grant of four square leagues had been
made by Governor Alvarado to Guillermo Wolfskill, partially, at least,
within the same boundaries, and that a sharp contest arose between the
grantees as to their respective rights, which was finally settled by.agree-
ment of the parties, under which Vaca was to remove to the eastward of
the land claimed by Wolfskill and to apply for a new coneession. This
agreement was carried into effect by the grant of August 30, 1845, made
by Governor Pio Pico, which was a reconcession to Vaca and Armijo,
differing, in effect, from the original grant, onlyin that it expressly re-
cognized the priorrights of Wolfskill. The grant to Wolfskill described
the four leagues granted to him as “located on the banks of the river
called Los Putos,” and the disefio referred to in the grant shows it lying
on both sides of the river. It was socounfirmmed, surveyed, and patented.

There is nothing, however, in the record, to support the claim of the
present petitioners, that the land granted to Vaca and Armijo extended
north of the river, except the reference to it in the Governor Pico grant
as being “on the margins of theriver” (“en los margenes del rio” in the
original); but this doesnot, necessarily,and (takenin connection with the
grant and map referred to, which make the river the north boundary)
could not mean the margins on both sides. It probably had reference
to the margins of the various bends and reaches of the river upon the
gide where the grant terminated.
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Any doubt, however, arising therefrom, must be set at rest by the
decision of Supreme Court, the final decree in the case (U. 8. v. Vaca
and .Pefia; 18 How., 556). The court, in its opinion, held as follows:

“On the 27th January, 1843, the claimants and appellees in this case,
Juan Manuel Vaca and Jose Phelipe Pefia (the latter under the name
of Armijo), received a grant of land from Micheltorena, then governor;
. the boundaries of which, as stated in the grant, are, the Sacramento

river on the east; on the west the sierra of Napa; at the north ‘the
creek of Lihuaytos (which was also given as the name by which the
tract should be designated), and the extent ten sitios de gafiado mayor.
Prior to this grant a sketch or map was furnished according to law, as is
shown in the recitals of the grant.” _

After referring to the controversy with Wolfskill, the settlement
thereof and the grant by Governor Pio Pico, the opinion proceeds :

“The grant by Pico designated the fract as ¢ Los Putos.” The stream
Los Putos is the same called in the former grant-¢ Lihuaytos.’”

-+, . , . The chief objection urged to this grant is the want of a sur-
vey, and that there is no sufficient designation of boundaries to sever it
from the public domain. Itisa sufficient answer tothis that the quantity
isdefinite and the general locality. Tbe claimant had been in possession
before applying for the grant under a license from Vallejo; the tract
was known by the designation of * Los Putes,’ or ‘ Lihuaytos.” It was to
be located on the eastern boundary of Wolfskill, and on the margin of
the river.” :

The survey of the confirmed tract was made in 1857 as before stated,
under special instroctions from the surveyor-general—see petitioners’
Exhibit D—and located the same within the boundaries sét forth in the
final decree, bounding the part which lies eastof the Wolfskill tract, on
the north by the Rio los Putos. The survey was approved by the sur-
veyor-general. On examination by this office it was held that the tract
as Iucated thereby was within the boundaries preseribed by the decree
of confirmation, and patent was issued thereon bearing date June 4,
1858, under instractions from the Department given upon application of
this office for difection in the premises.

In June, 1878, twenty years after the issuing of the patent, the present
petitioners made application to the surveyor-general for a survey of the
confirmed claim of Vaca and Pefia, upon the alleged grouud that it had
never been surveyed, which application was denied.

On. appeal to this office the decision of the surveyor-general was
affirmed, and, on further appeal to.the Department, Secretary Schurz,
under date of June 21, 1879, atter reciting the prior proceedings in the
case, among others that in September, 1860, parties, claiming interests
in the land covered by the grant and that the survey was erroneous
and fraudulept, petitioned the district court for a return of the survey.
into the court for review and correction, and that the court denied the
motion for the reason that patent for the land had issued and it had no
jurisdiction ; and the facts appearing from the records of this office that
of the land alleged to be embraced within said Los Putos grant but ex-
cluded therefrom by the survey, and which said application claimed
should be surveyed and included therein, about 30,000 acres had been
selected by the State of California as swamp and sehool lands and filed
‘apon by pre-emption claimants, portions of which had been patented,
held as follows:

~ «In view of these facts I am of the opinion that the decision of my
predecessor approving said survey, after consideration, and ordering
“the land therein embraced to patent, and no new facts appearing which

7747 LAND——6
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would authorize an opening of the case, was final and is binding upon
his saccessor, and that the case is res judicaia; (2 Ops., 9; 5,29; 9, 101,
301; 12, 358; U. S.v. Bank of Metropolis, 15 Pet., 401. )

«“Without, therefore, considering ' the &uthorlty of the government
again to exercise control, by a new survey, over land it has once pat-
ented, or whether the applica.nts are not estopped, by their own laches,
on cousideration of law and public policy, from now asserting any further
claim to lands alleged tobe embraced insaid grant, after having fornearly
twenty years, with knowledge of all the facts, neglected to make known
or prosecute their alleged rlghts, during which time said survey passed
through all required forms without objection save the verbal protest of
Brown, and various other rights have intervened, and the government
has parted with its-title to a large body of the land claimed by the ap-
plicant, I am of the opinion that you properly refused said application
and affirm your decision.”

A subsequent application by the present petitioners, Messrs. Brown
and Bouldin, for a review of the foregoing decision, was denied by the
Secretary, under date of May 31, 1880,

No change has taken place since said decision in the status of the
case, nor in the policy adopted in regard to the land that might be af-
- fected by a change in the location of the grant; and most of the land

lying north of the Rio Los Putos and claimed by the petitioners to have

_been wrongfully excluded from the survey, as also of that lying within
the confirmed limits outside of the surveyed tract, has been disposed
of or entries allowed thereon by the United States as upon land consti-
tuting part of the public domain.

The tract surveyed and patented to the confirmees embraces 44,383.78
acres, being 3.02 acres less than the ten leagues confirmed ; fhe loca-
tion was made with all the forms prescribed by law ; there Is nothing
in the record of the proceedings to suggest onngdomor in regard
thereto; the traet located is clearly within the confirmed limits of the
claim, and large interests have been acquired by the State of Califor-
nia and by individual citizens, depending upon the adjustment so made
of the private claiin; all questions between the grant claimants and
the United States have been disposed of, and the objections of the pres-
ent petitioners have been adjudicated and readjudicated, as far as the
power of the executive departments, to which jurisdietion thereof be-
longed, extends.

The present application is directed to the same object, a relocation
of the grant, through different means, the intervention of the courts;
the United States, by the use of its name, to be made the ostensible
party seeking relief.

It is shown conclusively by the original grant and map referred to,
and the final decision of the Supreme Court, that the land north of the
Rio los Putos, upon the claim to which the present application is
founded, was not within the limits of the private claim as granted and
confirmed. The purchase thereof, if made upon the supposition that
it eonstituted any part of said clalm, was, at the best, a mistake. It
carried no right in nor title to any of the lands within the exterior lim-
its of the Los Putos grant. No proper survey of the grant counld be
made which would include such purchase. The courts on a plea ior
the relief sought eould not grant it without setting aside, in effect, the
action under the former government and the decision of the Supreme
Court of the United States—in fact, making a new grant and confirma-
tion.
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The petitioners therefore have no interest in the land surveyed and
patented, or in any of the lands within the exterior limits of the grant
which could be surveyed under the confirmation in satisfaction of the
private claim, and are not euntitled to maintain a suit in equity to set
aside the patent in question, or in any mauner to influence or control
the location so as to include or affect the lands outside of said exterior
limits. ~

The United States, which it is sought to place in the attitude of party
complainant in the solicited litigation, is, upon every principle of private
right and public policy, estopped, by the deliberately-considered and
repeated action of its duly constituted official agents, from questioning
the correctness of the location sought to be reformed.

I therefore respectfully recommend that the prayer of the petition,
both as to the suggested investigation and for authority to sue in the
nanie of the United States, be denied.

TOWN SITE—MINERAL CbNFLIC’i‘.

M. A. AND EDWARD HICKEY.

" Where there appears to be a town settlement upon a mineral claim, a clause of res- —

ervation should properly go into the mineral patent.
The rights of eclaimants under the mineral location and the town settlement are t6bhe
determined in the courts and not in'the Land Department.

Acting Secretary Joslyn to Commissioner MchrZand,,August 18, 1884.

" I have considered the case presented by the appeal of M. A. and Ed-
ward Hickey from your decision of October 8, 1883, wherein you held
that the patent, if one should issue, for mineral entry No. 907, Lizzie
Lode claim, Helena, Montana, should contain a clause reserving town-
site rights. o

It appears that the mining claim was located October 20, 1876, and
that application for patent was filed August 4, 1881. The entry was
allowed November 24, 1882.. On July 25, 1876, the town site of Butte
City was entered, patent issuing thereen September 26, 1877. ‘ :

An unsworn paper, dated May 18,1883, signed by F.V. Schener ¢t al.,
addressed to Hon. Martin Maginnis, and by him referred to your office *
July 18, 1883, sets forth in the form of a protest that on account of the
rapid growth of Butte City during the last eight years “buildings and
improvements of an expensive character have gradually extended east-
wuard upon the public land, until at present, within the limits of what
is now surveyed and claimed as the Lizzie Lode claim, sach improve-
ments aggregate not less than forty thousand dollars.” The protestants
also declare that ‘‘until two years since we have been in ignorance of
any inteference with other claims.” :

" The Lizzie Lode lies about three hundred yards outside of the bound-

ary-line of the town site. The time when the protestants placed their

improvements on the land now embraced withiu the lode claim is only
shown as in the protest above quoted, thougli thé mineral claimants

’
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allege that all of said improvements were made subsequent
location.

In the case of the Little Nettie Lode, this Department )
ber 18, 1880, that a clause reserving townsite rights should be inserte
in the mmeral patent, although in that case no application for the e
of the alleged townsite appeared to have been made, it onlv appear
that a portlon of the town known as Lead City covered the mmeral
claim.

In the Rico Town Site case it was held that ¢ whether the lot
does take his lot subject to the rights of the mineral claimant as ‘tost
face must depend on priority of occupation; if a portion of the public
lands have been settled upon and occupied by a townsite, such occupa- ¥
tion is a lawful one. . . . The rights of the occupants atre fully:
recognized by the custom and usages of the country, as well ag the
statute, and provision is made for the completion of the title by*
to the corporation authorities or to the county judge in trust for stech
¢ lot owners” (1 L. D., 567). ;

It would seem, then, that the Department had fairly declde& 1it
where there appeared to be a town settlement upon a mineral claim:
the clause of reservation should properly go into the patent, even ‘when
such settlement was not protected by the townsite entry, and that: thé
actual rights of the claimants under the mineral location and the‘to
settlement would depend upon priority of oceupation. But in the Rico
case it was held that this question of occupation must be left to courts
of competent jurisdiction to settle, and that in the nature of things
Deparvment could not be called upon to adjudicate such questions.!

Your decision is affirmed.

‘

TIMBER ENTRY—FINAL PROOF; FRAUD.
INSTRUCTIONS,

Final proof and payment may not be made until after the expiration of the required

sixty days of publication.

In ex parte cases, if the local officers are satisfied that an application for the 1and is
illegal or fraudulent, they should reject it; if they are in doubt about it, such
doubt should be noted on the papers as bas1s for a special investigation.

Entries made for the benelit of others are in evasion of the law, and are fraudunlent.

Acting Commissioner Harrison to register and recevier, Humboldt, Cal.,
August-19, 1884. '

I am informed that when application is made to purchase land under
the timber-land act of June 3, 1878, it is your practice to allow proof
to be filed at the time of the filing of the application, or at any time
within the sixty days of publication.’

Such a practice is unauthorized and irregular, and, if heretofore fol-
lowed at your office, must be at once discontinued.
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press terms of the statute, proof and payment is to be made
spiration of said sixty days” This provision precludes the
roof or payment before the expiration of the period of publica-
u will not hereafter permit such proof to be made or filed in
h any case of a timber-land application until after the sixty
lication of notice has expired. Neither will you accept
¥ case which appear to have been made in blank and post-
t the case, or which you know or have reason to believe

ntiou is ealled to the circular of instructions of this office
380, which requires proof and payment to be made afier the
he sixty days of publication and within ninety days from date
yplication, and at the expiration of said ninety days to can-
cations when proot and payment have not been so made.
e future be governed strictly by the foregoing instructions.
ler informed that great numbers of fraudulent timber-land
'been made at your ofﬁce. It is stated as a particular alle-
t the California Redwood Company bas hired men by the
to make such entries, and that agents of this company con-
pear at your office as agents of the-e frymen and pay for the
“that these are matters of common notoriety in your district.
¢ true that entries are made in the manner alleged, it appears
range that your suspicions have not been aroused, and-that infor-
‘of such or like circumstances has not been communicated by you
office. s
mplaints of fraudulent entries under the timber-land act are so
lerous, and so well sustained by investigations that bave been made,
0 render it a matter of surprise to me that such entries should be so
sely allowed by local land officers.
‘You are instructed to hereafter exercise the utmost vigilance in the
atter of applications and entries under the act named. The duties of
egisters and receivers in the execution of the public land laws are not
merely perfunctory, and an application which.they have reason to be-
lieve is fraudulent in fact or in law should not be received méf_i:ely be-
cause preseribed forms of application and entry have been followed.
The law restricts timber-land entries to 160 acres to any one person.
No person can be allowed to do indirectly what the law forbids him
from doing directly. Eutries made for, or by the procurement or in
the interest of, others than the entrymen are in evasion of the law, and
are illegal and fraudulent. Each applicaut is required to swear to the
character and condition of the land ; that he does not apply to purchase
it on speculation, but in good faith' to appropriate it to his own exclu-
sive use and benefit; and that he has not, directly or indirectly, made
any agreement or contract, in any way or manuer, with any person or
persons whomsoever, by which the title he may acquire from the gov-
ernment may inure in Whole or in part to the benefit of any other per-
son than himself.
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This affidavit must be made by applicant before the register or re-
ceiver, who, in the proper discharge of their duties, should orally ex-
amine affiant upon each and all the material points set forth in his affi-
davit, and such examination may, and should be, as close, thorough,
and exhaustive as the circumstances of the case may require.

Your attention is called to the instructions of the Secretary of the In-
terior in the case of Henry Buchman (3 Rep., 275), as follows:

“Jt is elaimed, in behalf of Buchman, that matters within the per-
sonal knowledge of the local officers, bnt not appearing in regular
proof, cannot be considered in the disposition of his case; but in my
judgment it is not only eminently proper, but their duty requires a
statement for yvour consideration of such facts within their personal
knowledge as in their opinion show or tend to show frand or non-com-
pliance with the requirements of the law in all applications to enter pub-
lic land; and as agent of the government they should especially pro-
tect its interests when there is no adverse claimant to elicit the facts.
Practice Rules 37 and 38 require them in trials, so far as they can, to
ascertain the exact condition and status of the land, and all the facts
touching the rights of the parties, and the nature, extent, and value
of alleged improvements, and by whom made and when, and the date
of settlement. When there is no trial, and the proofs are wholly ex
parte, this duty requires from them double watchfalness, and that they
report to you whatever {whether within their personal knowledge or
otherwise) tends to show any fraudulent proceeding in the case, or any
non-compliance with the requirements of the law.”

If you are satisfied that an entry is sought to be made in frand or
evasion of the law in any particular, you should promptly reject the
application, stating your reasons therefor. Youn must be satisfied, upon
an examination of applicant, aided by your inforination relative te par-
ties and lands, that a legal and bona-fide appropriation of the land is
sought by the party for hisown use and benefit, and that the land is
properly subject to such entry. . o

If you are not so satisfied, and yeb are not sufficiently satisfied of the

" frandulent character of the application or eutry to reject, you should
note your doubts and the causes therefor on the papers transmitted,
in order that a speeial investigation may be made.

You should at all times direct the attention of the special agent on
duty in your district to suspected frauds of whatever character in con-
nection with any entries or appropriation of public lands.

PRE-EMPTION-- RESIDENCE AND IMPROVEMENT.
ForBES ». DRISCOLL.

A settler who merely uses his land as a herding place for cattle, while he resides at a
distance, does not comply with the pre-emption law.

Acting Seeretary Joslyn to Commissioner McFarland, August 21, 1884.

I have considered the appeal of George W. Forbes from your decis-
ion of March 1, 1884, in the case of said Forbes v. Frederick Driscoll,
wherein you hold his declaratory statement for cancellation.
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Forbes filed declaratory statement No. 138 on May 20, 1879, for the
SW. 1 of NE. £, the NW. 1 of SE. 1, and the E. } of SW. £, Sec. 30, T.
6, R. 4, Deadwood, Dakota, alleging settlement April 27, 1879. '

Driscoll filed declaratory statement No. 284 for the same la,nd Janu-
ary 8, 1880, alleging settlement January 6, 1880.

) TOWDShlp plat filed March L7, 1879.

On November 7, 1881, Forbes filed an affidavit in the local office in
which he requested thaJt a hearing be ordered to determine the respect-
ive rights of the parties. In accordance therewith the parties were
notified to appear December 13, 1881, for hearing. The testimony pre-
sented on that occasion, whlch is qlute voluminous, estabhshes the
following state of facts:

Shortly after filing his declaratory statement Forbes erected a num-
ber of corrals and inclosures on the land emta,ble for holding cattle; a
cabin which stood on the tract prior to his advent was improved to the
extent of a board addition ; some fencing was construéted partially in-
closing the eabin, and about four acres of the melosure were plowed
and a portion planted to vegetables. .

Forbes allowed a man by the name of Petty, with his family, to oc-
cupy the premises as a dairy, and also for the purpose of ranching his
herd, which consisted of milch cows and calves. In consideration of
these privileges, Petty, it appears, was required to look after the inter-
ests of Forbes on the place. This arrangement seems to have existed
from about the middle of J une, 1879, nntil the middle of October, 1879
when Petity with his family and effects left the place.

Forbes was extensively engaged in the cattlé business, principally
supplying the Deadwood market with beef and draught cattle; his

business, it appears, necessitated his absence from the place for. the
greater part of the time; it is shown, also, that he slept but a few times
on the tract, and occasionally ate a meal at Petty’s table ; ‘no household
utensils, sach as are necessary to a settler’s comfort, were furnished by
him; those in use, it is shown, belonged to Petty. This tract, it seems,
was occupied by him at convenient periods merely as a depot for hold-
ing his cattle.

The fact that the premises were left unoccupied and uncared for by
him subsequent to Petty’s departure, so that eventually the house be-

. came uninhabitable, although Forbes was continually in the neighbor-

hood until December, 1879, is additional evidence to my mind that he
not only failed to establish his residence as required by law, but that
he abandoned the place.

Your decision is affirmed.
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SCHOOL LAND—RAILROAD GRANT.

SOUTHERN PACIFI¢ RATLROAD COMPANY (BRANCH LINE) 0. STATE
OF CALIFORNIA.

Although the State indemnity selection is invalid, because made prior to the final sur-
vey of. the rancho claim, nevertheless, as it was made in 1867, when the practice
prevailed of allowing the State to make such selections prior to and subject to the
determination of the loss of land in place by a rancho claim, it was voidable, and

not void ; such being its status at date the right of the company attaclhed, there
was such an appropriation as exeepted the land fromn the railroad grant.

Acting Secretary Joslyn to Commissioner Mclemlzd, August 22, 1834,

# % % The case involves the N. W. } of N, E. { and Lots 1, 2
and 3 of Sec. 35, and Lots 3 aud 4 of Sec. 25, T. 16 8., R. 2L B, S. B. M.,
Los Angeles district, California, on appeal by the company from your
decisions of April 17, and June 13, 1883,

The tract is within the twenty miles (or granted) limits of the grant
of March 3, 1871 (16 Stat., 573, 579), to the company, the right whereof
attached (upon filing the map of designated route in your office) April
3, 1871, and the withdrawal for which was made May 10 ensuing.

It appears that under date of April 11, 1867, the State selected (per
R. & R., No. 885 B) the tract in question, together with the SE. 1 of
SE. % of Sec. 26, T. 16 S., R. 21 E., 8. B. M., in lieu of the NE. 1, N. 4 of
SE. 1, and SW. % of See. 36, T. 3 8., R. 11 W., 8. B. M., alleged to have '
been lost in place, the same being within the rancho Los Coyotes. But,
the final survey of said rancho not having been approved and patented
until March 9, 1875, your office canceled said selection March 29, 1881,
holding the same to be invalid upon the ground that the loss of section
36 had not been ascertained or determined at the date of such selection.

It thus appears that the selection in question antedated the survey of
said rancho, and remained extant upon the record nearly fourteen years.

March 7, 1882, J. W. Shanklin, surveyor-general of California, re-
quested your office to reinstatesaid selection, or permit the State to make
a new selection of the land, alleging that plat of the survey of said rancho
“was approved by the surveyor-general in 1859 upon Hancock’s survey
made in 1857; that that was the ground whereon the State and United
States officers based their action,” and not upon the date of the patént;
that *the surveyor-general says that the records of his office tail to show
that the court to which the survey was referred either approved or dis-
approved the survey as approved by the surveyor-general in 1859, and
as advertised under the law of June 14, 1860 ;” and that in such case
the Land Department neveracquired jurisdictionoversaid survey accord-
ing to See. 2, Act of July 1, 1864.

The records of your office show, however, that the survey of said
rancho (including Sec. 36, T. 3 8., R.11 W.), which formed the basis for
the patent, was made pursuaut to the provisions of the act of July 1,
1864 (13.Stat., 332), in December, 1868, published in March and April,
1873, approved by the surveyor-general of California December 8, 1873,
and approved and patented by your office March 9, 1875.
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By your decision of April 17, 1883, you- held that as the State had
not at the date of her selection lost the land “in. place,” it was not
competent for her to select indemnity therefor, and that hence such
selection was without authority of law; but you further held that (the
“tract in question having been thus appropriated by the State in the

_year 1867, and until March 29, 1881) such. selection was a bar to any
other disposition of the land until the selection was canceled,” and that
(the railroad grant having been made meantime, and the line of road
definitely located before said selection was decided to be invalid 'and
canceled) the same was such an appropriation ot the and as excepted
it from said grant. . ) :

You accordingly permitted the State to re-select said land. The com-
_pany’s attorney having by letter dated  April 24, 1883, asked for a re-
consideration of your said decision, you rendered your decision of June .
13, 1883, declining to reconsider the former decision. Wherefore the
company appeals, asserting that as the State acquiesced in and failed
to appeal from your predecessor’s decision of November 16, 1830, hold-
ing said selection for cancellation (because at date of same said rancho
had not been surveyed, nor had any loss to the school grant accrued),
her right is concluded and she is estopped to deny the invalidity of said
seélection. . . )

The 6th section of the act of July 23, 1866 (14 Stat., 218), expressly
declares that the act of March 3, 1853 (10 Stat., 244)—

_Shall be construed as giving the State of California the right to se-
lect for school purposes other lands in lieu of such sixteenth and thirty-
sixth sections as were settled upon prior to survey, reserved for public

. uses, covered by grants made under Spanish or Mexican authority, or
by other private ¢laims, or where such sections would be so covered if
the lines of the public surveys were extended over such lands, which
shall be determined whenever township lines shall have been extended
over such land, and in case of Spanish or Mexican grants, when the

. final survey of such grants shall have been made. The surveyor-general
for the State of California shall furnish the State anthorities with lists
of all such sections so covered, as a basis of selection, such selections to
be made from surveyed lands, and within the same land district as the’

. section for which the selection is made. . . .

It thus app'ear's that the selection in question was premature, the
QHestion of the loss of the said Section 36 to the State not having been
ascertained or determined at the date of such selection. Nor can such
question ever be determined antil the final survey of the rancho claim
shall have been made pursuant to the express provisions of the said
statute, inasmuch as the statns of neither Section 16 nor Section 36
could e ascertained until the extent and exact locus of the rancho were
ascertairied and determined in the manner prescribed by law. Until
such fact was ascertained and determined, it could not be certainly
known whether any basis for such selection existed, or whether the
State had actually lost either, or both, or any portion of either of said
sections **in place.” ‘ ' ‘
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I am aware that in the case of Selby ». State of California (3 C. L. O,,
4), my predecessor, Mr. Secretary Chandler, held (under date of March
10, 1876,) that an invalid State selection does not reserve the land cov-
ered thereby from pre-emption or homestead claims; and that State
selections are invalid that have been made in lieu of Sections 16 and 36
embraced in unadjusted Spanish or Mexican grants. And under date
- of Aungust 18, 1876, he further held in the same entitled case (1bid., 89),

that a State’s right to make such selections does not attach until the
approval by your office of the final survey of a rancho embracing said
sections; that the State’s selection acquired no validity until approved
by this Department, ‘“but the approval under such circumstances
should not be held to relate back to the date of selection, to the injury
of adverse claims to the land;” and that his aforesaid ¢ deecision of
March 10, 1876, should be vacated.” And for future guidance, in fur-
therance of the aforesaid statutory provision, my said predecessor di-
rected that no further selections should be permitted in advance of the
approval of the survey; and the surveyor-general of California should
be instructed not to furnish lists to the State of Sections 16 and 36, in-
cluded within the limits of any private grant, until he shall have re-
ceived official information from you that the survey thereof has been
approved.” '

It will be observed, however, that the selection in question was made
(as hereinbefore stated) April 11,1867, when a different practice ob-
tained,and it was then regarded as competent for the register and re-
ceiver to allow such selections, subject to final adjudication.

In the celebrated case of United States ». Schurz (102 U. 8.,378) the
Supreme Court say: ¢ The whole question is one of disputed law and
disputed facts. It was a question for the land officers to consider and
decide before they determined to issue McBride’s patent. It was within
their jurisdiction to do so. If they decided erroneously, the patent may
be voidable, but not absolutely void.”

As before stated, although said selection antedatea even the survey

- of said rancho, the substantial fact has been shown, nevertheless, that the
seleetion was prima-facie valid and remained extant upon the record
nearly fourteen years, during which period it operated as a bar to the
attachment of* the company’s right, or to any other disposition whatso-
ever. See Perkins v. Central Pacific R. R. Co. (1 L. D., 357) ; Graham
v. Hastings & Dakota Ry. Co. (Ibid., 380). Hence it was not absolutely
void, but merely voidable; and the question whether it were void or
voidable could not be determined in the first instance, but necessarily
involved an adjudication to determine such question. See Atlantic
and Pacific R. R. Co. v. Fisher (1 L. D., 406).

I therefore concur with you in the opinion that the selection in ques-
tion was such an appropriation of the land as to except the same from
the operation of the company’s grant.

Your decisions are accordingly affirmed.
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INDIAN HOMESTEADS—ACT OF 1884,
L
CIRCULAR.

: WASHINGTON, D. C., August 23, 1884. -
Registers and receivers, U. 8. district land offices:

'GENTLEMEN: The following extract from the Act of July 4, 1884,
making appropriations for the current and contingent expenses of the
Indian Department, is published for your information and guidance :

“That such Indians as may now be located on public lands, or as
may, under the direction of the Secretary of the Interior, or otherwise,
hereafter so locate, may avail themselves of the provisions of the home-
stead laws as fully and to the same extent as may now be done by eciti-
zens of the United States; and toaid snch Indians in making selections
~of homesteads and the necessary proofs at the proper land offices, one
thousand dollars, or so much thereof as may be necessary, is hereby ap-
propriated ; but no fees or commissions shall be charged on account of
said entries or proofs. All patents therefor shall be of the legal effect,
and declare that the United States does and will hold the land thus en-
tered for the period of twenty-five years, in trust for the sole use and -
benefit of the Indian by whom such entry shall have been made, or, in
case of his decease, of his widow and heirs according to the laws of the
State or Territory where such land is located, and that at the expiration
of said period the United States will convey the same by patent to said
Indian, or his widow and heirs as aforesaid, in fee, discharged of said
trust and free of all charge or incumbrance whatsoever.”

-Upon any Indian applying to enter land under the above act you will
allow him to do so without payment of fee or commissions, but you will

require him to furnish a certificate from the agent of the tribe to which
" he belongs, that he is an Indian, of the age of twenty-one years, or the
head of a family, and not the subject of any foreign counfry. The en-
* tries will be numbered in the same series as other homesteads, but the
papers, abstracts, and tract books should be annotated ¢ Indian home-
stead, act July 4, 1884.”

Very respectfully,
N. C. McFARLAND,
Commissioner.
Approved: :
M. L. JOSLYN,
Acting Secretary.
AUGUST 22, 1884.
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PRE-EMPTION—SETTLEMENT ; SECOND FILING.
STEELE v. ENGELMAN.

Engelman settled on a lot included in his filing, which lot he afterwards abandoned.
Having failed to connect himself with any part of the remaining portion of his
claim by setilement until afier an adverse right attached, he cannot hold as a
pre-emptor.

One is not disqualified for filing for land upon which he had settled by reason of
having previously filed for land upon which he had not settled.

The ruling in the case of Ramage v. Maloney is not applicable where the adverse
claim is initiated prior to notice of final proof.

Acting Secretary Joslyn to Commissioner McFarland, August 25, 1884.

I have considered the case of Erasmus D. Steele v. John O. Engel-
-man, as presented by the appeal of Engelman from your decision of
November 15, 1883, rejecting his final pre-emption proof for the N. § of
NE. } of Sec. 30, and SW. 1 of SE.  of Sec. 19, T. 17 N., R. 1 E., Hum-
boldt, California.

December 26, 1879, Engelman filed his declaratory statement for the
land above described, including therein also Lot 8 of Sec. 30, alleging
settlement November 1, 1879.

March 27, 1882, Steele made homestead entry for the SW. % of SE. %
of Sec. 19 and N. § of NE. 1 and SW. % of NE. } of Sec. 30.

July 28, 1882, Engelman gave notice by publication of his intention
to make final proof and payment September 16, 1882.

In the notice thus published no reference was made to Lot 8, for the
reason, as it appears, that he bad prior thereto abandoned b&ld lot for
the beneﬁt of his son, D. W, Engelman.

On an affidavit of Steele, duly corroborated, a hearing was ordered by
the local office as to Engelman’s right to purchase under the pre-
emption law.

Steele’s affidavit raised the following points:

1. Engelman was not a qualified pre-emptor at the time he filed his
declaratory statement.

2. The time allowed the pre-emptor by law for making final proof and
payment had expired prior to his making the same.

3. Engelman failed to comply with the requirements of the pre-
emption law in the matter of residence.

Ou the charge as 1aid in the second specification the local office found
for the contestant and recommended the rejection of the final proof.

Your decision citing Ramage v. Maloney (1 L. D., 468) overruled
the local office, but rejected the final proof on the third ground. I
am unable to concur in this conclusion. In the Ramage case there
was an attempt to initiate an adverse claim after commencement of
publication, but such attempt was not allowed to defeat the right of the
pre-emptor to make final proof. This case, however, should be distin-
guished from the one cited, in that Steele had asserted a righttul claim
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to the land prior to the issnance of Engelman’s notice, subject only to
defeat through the pre-emptor’s compliance with the law, and as such
compliance, through the pre-emptor’s default, became impossible, so the
right of Steele ripened into a paramount claim for the land. Steele’s
settlement and entry should have put Engelman on notice that his
rights were thereafter in jeopardy if he failed to comply with the law,
‘and his subsequent failure to make proof and payment within the
statutory time must therefore entail the forfeiture of his rights when
confronted by the adverse claim of the homestead settler.

The allegation as to Engelman’s disqualification to file for this land
was based on the following facts, which are of record.. Engelman, July
17, 1871, filed for the NW. 1 of Sec. 24, T. 17 N,, R.1 W.,, alleging
settlement July 5, 1871. At that time the township, within which the

-land in controversy is located had not been surveyed, and was not
until October, 1877. In September, 1877, he applied for leave to amend
his filing, so as to have it cover the W. & of NW. 1 and the N. } of 8.
‘W. % of Sec. 19, T. 17 N,, B. 1 E., setting forth that he had settled on
the tract last named in 1871 and continuously resided thereon from that
date, and that his improvements were all on said tract also. Oectober
11, 1877, your office granted the request of Engelman, canceled the first

. filing, and allowed him to file * upon the tract upon which he has ac-

" tually made settlement,” as soon as the township plat should be on file
in the local office. Underthis order Engelman made the filing which cov-
ers the land now in dispute; but it will be observed that said filing did
not cover any of the land asked forin his petition for amendment, As
a matter of fact the settlement upon which Engelman’s right depended
was upon Lot.8, and as the first filing was therefore illegal, and the one
he expressed a desire to make,in his prayer for amendment, would for

‘same reason have been of no validity, I can see no reason why he was
not entitled to file for the land upon which he settied.

The evidence shows thatin 1871 Engelman settled upon the said Lot
8, and from that date continued to reside thereon until some time in
the latter part of March, 1882, when, as he testifies, he moved on to the
land in contest, though  change of residence at that time is denied by

. the contestant. It appears that the claimant’s son filed for adjoining
land, including Lot 8, and although the claimant had priority of settle-
ment, he waived such right and let his son make final proof and payment
for said lot, July 5, 1881. The claimant then bought from his son that
portion.of Lot 8 upon which he had placed his improvements,

Now the contestant alleges that he settled upon the tract in dispute
Mareh 2, 1882; that at that time there was no one occupying or living
apon sald land and that he thereafter continued to live on said land in
compliance w1th the homestead law; that although Engelman did in
the latter part of March, 1882 bu1ld a small cabin on said land, he did
not occupy the same as a home, but continned to make his home at Lot 8.
Engelman, on the other hand, claims to have begun the erection of a,l
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house in February, 1882, on said land, and to have removed thereto
from Lot 8 some time in March; that he lived on said land till after
making final proof in September, 1882, when he returned to Lot S,
where he has since made his home. The evidence shows no improve-
ments in the way of cultivating the land, except in the matter of clear-
ing a few acres from trees, and sowing some grass seed by Engelman.

T am of the opinion, after a careful examination of the testimony,
that Bugelman did not settle upon the land he seeks to buy under the
pre-emption law until after the settlement of Steele, when it was too
late for him (Engelman) to cure the defect in his claim to the land. The
fact of Engelman’s residence upon the land after his settlement is also
much in doubt, but my conclusion in the matter of settlement precludes
the necessity of discussing the subject of such residence.

Although at the time of filing Engelman was qualified, he thereafter
abandoued the tract upon which he had his seftlement, and so lost the
rights he had acquired by such settlement and reSIdence, and failed
subsequently to connect himself with that portion of the land not
formerly abandoned until after the settlement right of Steele had
intervened.

With the modification indicated, your decision is afﬁrmed and the
final proof of Engelman rejected.

NEW MEXICO DONATION—RELINQUISHMENT.
MARIA GUADALUPE OLIBAS.

As the relinquishment is made by a female, without explanation of her relatiouship
to the donee,.it cannot be accepted as a basis for cancellation of the claim.

Assistant Commissioner Harrison to register and receiver, Santa Fé, N,
Mex., August 27, 1884.

The donation claim of Maria Guadalupe Olivas, notification No, 218,
embraces the NW. { of NE. {, NE.Z of NW.4, Sec. 1, T. 30 N, R. 27
E., and W.§ of SE.} Sec. 36, T..31 N., R. 27 E., and final certlﬁcate No.
109 was issued in the case May 7, 1880

I am in receipt of your letter of the 8th ultimo, enclosing what pur-
ports to be a relinquishment of theaforesaid claim, executed by ¢ Maria
Guadalupe Olivas,” before the clerk of the probate court of Colfax
county, New Mexico; but the affiant is, it appears, a female, and no
statement is made as to the decease of the donee, or of the relation-
- ship existing between the donee and the party executing the relin-
quishment.

The paper cannot, therefore, be accepted as sufﬁment basis for the

cancellation of the claim; but as the donation was invalid in its incep-
/
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tion, for the reason that settlement and eultivation thereon were not
begun within the time required by law—-viz, on or before Jan’y 1, 1858—
it is hereby held for cancellation with the usual right of a,ppeal _

TIMBER CULTURE—CONTEST; APPLICATION.

N ADAIR . NEAL.

. Where timber-culture contestant filed an application for the land after date of initiat-

ing contest, but before dismissal of the contest under the Bundy-Livingston de-
cision, he may have a new contest as of date of said ﬁhng in the absence of in-
tervening adverse rights,

- Acting Secretary J bslyn to Commissioner MeFarland, August 28, 1884.

‘I have considered the appeal of Albert A. Adair from your decision
of July 31, 1883, dismissing contest in the case of said Adair v. Melvin
H. Neal.

Neal made timber-culture entry No. 3269, May 15, 1880 covering the
NW. % of Sec. 9, T. 97, R. 62, Yankton, Dakota.

On August 24, 1882, Adair filed contest against the entry, alleging
failure by Neal to comply with the requirements of the timber-culture

" law, but omitted to file an application to enter the tract in question.

It appears that a hearing was held October 26, 1882, on the conel-
sion of which the local officers rendered an opinion recommending that
the entry be canceled, from which action no appeal was taken.

On January 92,1883, in pursuance of Department circular dated De-
cember 20, 1882, Adalr was notified that the contest was dismissed for
the reason that he failed to file an application to enter the land at the

. time of initiating such contest. It appears, however, that on January

4, 1883, he was permitted to file his application to enter the tract.
Havmg filed the requisite application in the absence of an interven-

ing adverse claim, he will be permitted to proceed with a new contest,

dating his right to initiate the same from the time of filing the apphca-

‘mon to enter; (Fergus v. Gray, 2 L. D., 296).
# Your deecision is therefore reversed.

PRE-EMPTION—FINAL PROOF.

ANNA C. LINDBERG,

Pre-emption, final pfoof, and affidavit may be executed before a clerk of court, in

Dakota or elsewhere, who is also attorney for the pre-emptor.
Acting Secretary Joslyn to Commissioner McFarland, August 28, 1884.
I havé considered the application of Mr. George W. Wells for a re- ™

* view of your decision suspending the cash entry of Anna C. Lindberg,

No. 7487 (commuted homestead entry No. 11,276), for the NE. £ of Sec.
3, T. 144, R. 55, Fargo, Dak
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August 18, 1882, Lindberg inade homestead entry for the tract de-
seribed, and August 3, 1883, gave notice, by publication, of her inten-
tion to make final entry of the same on September 25, 1883, under the
provisions of Section 2301 of the Revised Statutes. This notice was
signed by Emmans & Miller, as attorneys, and set forth that the proof
of the claimant’s right to make entry would be made before “ W. P.
‘Miller, clerk of the district court, at Hope, Steele county, Dakota,” on
September 20, 1883. The proof was duly made on the day named, and
before the officer specified in the notice. October 11, 1883, the local
office allowed the entry on the proof submitted. :

When the matter came before your office you suspended the final
proof on the ground that as the ** W. P. Miller,” clerk of the district
court, was identical with the ¢ Miller” who appeared as one of the at-
torneys of elaimant, said Miller was, under the laws of Dakota, dis-
qualified to take the proof, by reason of his relation, as attorney, to the
claimant, and hence not qualified under the laws of the United States
to act officially in the matter of taking said proof.

From your report of August 20,1884, in this case, it appears that your
action was determined by the rule laid down in Traugh v. Ernst (2 L.
D., 212) and Sweeten ». Stevenson (11 C. L. O., 194), together with my
order of July 12, 1884.

Now Section 2301 of the Revised Statutes provides that where land
has been entered as a homestead it may be purchased at the minimum
price ¢ on making proof of settlement and cultivation, as provided by
law, granting pre-emption rights.”

Looking into the requirements of the pre-emption law with respect to
final proof prior to purchase thereunder, we find that Section 2262 of
the Revised Statutes provides that before any person shall be allowed
to make such purchase * he shall make oath before the receiver or reg-
ister,” touching his qualifications to purchase land under the pre-emption
law, while Section 2262 requires that the proof of settlement and im-
provement * shall be made to the satisfaction of the register and re-
ceiver of the land district in which such lands lie, agreeably to such
rules as may be prescribed by the Secretary of the Interior.” In the
one case the officer before whom the oath is to be taken is specifically
named, while in the vther there is nothing prohibiting the taking of the
evidence before any officer qualified to administer an oath, so that such
evidence, when taken, shall be to the satisfaction of the local office, act-
ing under the regulations provided by this Department.

Both of the sections last referred to were enacted in the pre-emption
act of September 4, 1841 (5 Stat., 453), substantially as they now appear
in the Revised Statutes; and September 15, 1841, your office, in & gen-
eral circular of instuctions addressed to registers and receivers, said
that the witnesses testifying as to the pre-emptor’s qualifications and
compliance with the law should be sworn ‘ by some officer competent
to administer oaths, and if not too inconvenient, by reason of distance
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of residence from your office or other good cause, must be examined by
¥you,” but provided that in case of distance, sickness, or infirmity the '
local office was authorized to receive depositions (1 Lester, 360).

In the general circular of September 28, 1842 (1 Lester, 368), your
office directed the district officers ‘to require ¢ satisfactory proof” that
the pre-emptor had not left land of his own in the same State or Terri-
tory to make the alleged settlement.

" Your predecessor, in a letter of instructions addressed to the local
office at Los Angeles, Oal., March 17, 1877, called attention to the re-
quirements of Sections 2262 and 2263 and the instructions of September
15, 1851 (referred to above), but said that while Section 2262 required
the pre-emptor’s affidavit to be made before one of the local officers, the
practice of your office had been to accept proof taken before any officer
qualified to administer an oath when such proof was approved by the
local office (2 C. L. L., 603). In the Chisholm case (2 C. L. L., 6G02), -
Acting Commissioner Baxter, however, pointed out the difference exist-
ing between the two seGtions, and said that the “ proof” referred to in
the Los Angeles letter had reference only to the proof of settlement and
improvement required in Section 2263, holding that the pre-emptor’s

-affidavit must be executed before the register or receiver in compliance
_ with Section 2262. . )
The law regulating final proof in pre-emption. or commuted homestead
cases remained unchanged until the act of June 9, 1880 (21 Stat., 169),
when Congress provided “That the affidavit required to be made by
Sections 2262 and 2301 of the Revised Statutes of the United States
. may be made before the clerk of the county court, or of any court of
record of the county and State or district and Territory in which the
-lands are situated; . . . and the affidavit so made and duly sub-
scribed shall have the same force and effect as if made before the reg-
ister- or receiver of the proper land district; and the same shall be *
transmitted by such clerk of the court to the register and receiver, with
the fee and charges allowed by law.” ~

It will be observed that Section 2301 does not specifically name an
affidavis that is to be executed before the register or receiver, merely
requiring ¢ proof of settlement and cultivation as provided by law grant-
ing pre-emption rights?”; but as the pre-emption law does require;
in Section 2262, the pre-emptor’s oath to be taken before one of the dis-
trict officers, so a form for an oath, to be thus taken, but modified to
suit the difference in the proceeding, has been provided by your office
for use in proving up a commuted homestead entry, and under the act
last cited this oath may now be made before one of the officers therein
named. _ .

The Dakota code provides in Section 468, under the head of civil pro-
cedure, that “an affidavit may be madé in and out of this Territory
before any person authorized to take depositions, and must be authen-
ticated in the same way”; and in Section 473 that “the officer before

' 7747 LAND——T ‘




98 DECISIONS RELATING TO THE PUBLIC LANDS.

whom depositions are taken must not be a relative or attorney of either
party, or otherwise interested in the event of the action or proceeding.”

The case of Traugh v. Ernst, cited in your report, was a contest di-
rected against a timber-culture entry in Dakota, wherein the affidavit
of contest had been executed before one of the attorneys of record, act-
ing as a notary public; and, under the provisions of the Dakota code,
your office held that the official acts of the mnotary public could not be
recognized while he was at the same time acting as attorney, and this
D partment affirmed your decision. Sweeten ».Stevenson, also quoted
by you, was a contest against a homestead entry in Missouri, where
not only the affidavit of contest, but the testimony also, was taken Dbe-
fore one of the attorneys, and in disposing of that case your ruling in
the Traugh case was approved. In McCall v. Molnar (2 L. D., 265), how-
ever, attention was called to the difference existing between the two
cases cited above, it being held in said case that ‘“ in the absence of any
provision in the local law, or in the rules of practice adopted by the
Department, forbidding the attorney from acting as a notary public in
the preparation of an affidavit for his client, I see no reason for declar-
ing a contest illegal because based upon an affidavit of contest thus ex-
ecuted,” and also that the decision in Sweeten v. Stevenson was not in-
tended to formulate a rule that would render inoperative contests al-
ready begun under a different rule.

The departmental order of July 12 (temporarily suspending actionin
certain cases involving this question), referred to by you, was based
upon the disclosure of facts in the Sweeten case, especially with refer-
ence to the fact that the evidence had been taken, in a contested case,
before one of the attorneys, and for the purpose of a further considera-
tion of the question thus presented you were directed to suspend action
in similar cases (11 C. L. O., 130).

In none of the cases clted by you was there any diseussion on the
question raised in making ex parte final proof under Sections 2262 and
© 9301; hence the doctrine laid down in said cases cannot be held applica.
ble to this case, especially if it is found that the law makes a specific
provision therefor.

Prior to the act of June 9, 1880, all of the final proof, except the pre-
emptor’s oath, might be taken before any officer qualified to administer
an oath; but by that act the restriction with respect to the pre-emptor’s
oath was removed, and certain other officers named whose official acts
should be recognized in such matter; and the oath, thus made, was to
‘ have the same force and effect as if made before the register or re-
ceiver.”

It cannot be held that where an officer is specifically demgnated todo
a certain thing by the law of the United States his official authority
may be abridged by local enactments; so it must be conceded that now
" the final affidavit provided for in Sections 2262 and 2301 may be exe-
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cuted beforg any of the officers named in the aet of June 9, 1880, al-
though under the local law such officer apparently might be incompe-
tent to administer the oath. The authority thus conferred must carry -
with it the necessary power to take the remainder of the testimony
properly forming a part of the final proof. That this was the intention
of ‘Congress becomes apparent when we examine the last clause of the
act now under consideration, where we find the following: ¢ And the
same shall be transmitted by such clerk of the court to the register and
receiver with the fee and charges allowed by law.” Now, as the law does
not provide for any fee or charge to be paid on filing the pre-emptor’s
final oath, it is evident that reference here is had to the submission of
the entire final proof taken before such clerk, with a view to final con-
summation of the entry. It should be observed that for the purpose of
transmitting the proof, the said clerk by the statute is directed to act
on behalf of the applicant as his attorney or agent. So that as the law
itself establishes such a relation between the purchaser and the officer
for one purpose, it cannot be deemed any infraction of the same law if
such officer lends his assistance to the preparation of the notice or other
papers preliminary to final proof, especially when it is remembered that
such services are hardly entitled to the dignity of being consideréd the
proper work of an attorney, as the forms provided in these proceedings
‘render such work merely clerical in its nature.

Your action in suspending the final proof herein was erroneous, and
is accordingly reversed. As pointed out herein, the order of July 12th
did not apply to cases like this, and you will therefore proceed in all
such cases without reference to said order,

NOTICE OF THE RIGHT OF APPEAL.
CIRCULAR.

WasHINGTON, D. C., August 29, 1884,
Registers and Receivers, United States Land Offices :

GENTLEMEN : The practice which prevails at many of the local offices
of publishing notices of the right of appeal in contested cases must -
be discontinued, as the same is not aunthorized by law or any regulation
of the Department, and entails a needless expense on the contestant.

Rule 17, of the Rules of Practice, should be followed in the service
of such notices. ‘

N. C. McFARLAND,
Commissioner.

Approved.
M. L. JOSLYN,
Acting Secretary.
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PRE-EMPTION—IMPROVEMENTS.
PRUITT ». CHADBOURNE.

The purchase of a prior settler’s improvements is not an act of settlement, and can-
not initiate a right to the land ; upon actual settlement, however, such improve-
ments are regarded as the improvements which the law requires a pre-emptor to
make.

Improvements upon land abandoned by asettler are not a bar to settlement by another
person. :

Aoi‘ing Secretary Joslyn to Commissioner McFarland, August 6, 1884.

T have considered the case of W, H. Pruitt ». Anna Chadbourne, in-
volving the SW. } of SE. % of See. 17, and the W. § of NE. } and SE. %
of NE. % of See. 20, T. 14 S., R. 78 W., Leadville district, Colorado, on
appeal by Praitt from your decision of November 27, 1883, awarding
the land to Chadbourne.

It appears that Chadbourne settled on the land August 31, 1882, and
filed her declaratory statement the next day. On the 30th of Septem-
ber Pruitt filed his declaratory statement, alleging settlement on the
97th of the same month. When Chadbourne offered her final proofs,
Pruitt appeared and contested them. He showed that certain improve-
ments (a cabin, well, fence, etc.) were put on the.land by one Anthony
in 1880 or 1881, that Anthony sold them to one Van Arsdale on August
10, 1882, and that Van Arsdale sold them to him (Pruitt) on August
31, 1882, the day of Chadbourne’s settlement. He also showed that
when he afterwards attempted to settle and move his family upon the
land, he was prevented by the orders of Chadbourne. He introduced
evidencé to show that Chadbourne had not complied with the law in
respect of improvement and cultivation. The local officers found in
favor of Chadbourne, and your office has sustained this decision.

Pruitt gained no right to the land by the purchase of the improve-
ments. Had he made the first settlement, these purchased improve-
ments would have been his improvementsin the cye of the law. A pre-
emptive right is acquired by settlement—going upon the land and
doing something there to indicate to the world that the settler intends
to appropriate it for a home—and not by something done away from the
land, though with reference to it. Pruitt performed no act of settlement;
Chadbourne did—she began to build a house. She found these im-
provements there, but she knew that the land had been abandoned by
Anthony, and they therefore offered no obstacle to her settlement. Hav-
ing settled, and so acquired a priority of claim to the land, her rights
would have been superior to those of Pruittif he had settled, and there-
fore the fact that he was deterred from settling or residing on the land
by her threats is immaterial. As to her own improvement, cultivation,

“and residence, the evidence shows them to have been sufficient.

Your decision is affirmed. '
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LAND WARRANT—FRAUD.
L. C. BLACK.

The rule was enunciated in 1856 that a military bounty-land warrant, in the hands
of & bona-fide purchaser for value without notice, may not be canceled on the
ground that it was issned under misapprehension or on imperfect or false evi-

dence.
The public has a right to rely on this ruling, and to purchase prima-facie valid war-

. rants freely, with the assurance that a good title is acquired by their assignment

Acting Secretary Joslyn to Commissioner McFarland, August 14, 1884,

I have considered the appeal of L. C. Black from your decision of
June 17, 1384, in the matter of the location of bounty-land warrant No.
110,966, for 160 acres, Act of 1855, requiring substitution under Rule
41 of Circular of July 20, 1875, and holding that said warrant must be
returned to the Commissioner of Pensions for cancellation.

It appears that the warrant is regular on its face, and was issued to
one Robert Hammill on December 12, 1870. By him it was assigned in
blank April 11, 1871, was purchased by said Black, transferred to one
Matthews, and through him passed into the handsof James M. Turner
and John M. Longyear, who located it April 18, 1881, on the SE. % of

- Sec. 20, T. 46 N., R. 42 W., Marquette district, Michigan. There being
in the record no exception taken to said assignment and transfers, I
assume that youn regard them as reguiar. On May 28, 1880, as it ap-
pears, the Commissioner of Pensions filed in your office a caveat against
said warrant, on the ground that its issue was procured by fraud. Ttis
proper to say, however, that the record before me contains no satisfac-

-tory evidence of said fraud ; nevertheless your action aforesaid is based
on it. The appellant sets up that as bona-fide assignees for value the
locators have full title to the warrant, free from any equities existing
between the original parties.

It is unnecessary for me to discuss the effect of the act of March 22,
1852 (Section 2414, R. S.), making bounty-land warrants asmgnable, it
was elaborately treated of in 1856 in an-opinion of Attorney-Genaral
Cushing (7 Ops., 657). In said opinion it was ruled that such a war-
rant as that herein involved, in the hands of a bona-fide purchaser for
value without notice, may not be canceled on the ground that it was
issued under mlsapprehenswn or on imperfect or false evidence. Said
ruling was then, and has ever since been, accepted as the rule of this
Department. It was reiterated by Mr. Secretary Kirkwood in the case _

-of Andrew Anderson (1 L.D., 7). The public at large had a right
to rely on said ruling, and to purchase prima-facie valid warrants free]y,‘ ‘
with the assurance that the title mcquued by assignment would be per-
feet. .

Your decision is therefore reversed. .
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HOMESTEAD—SETTLEMENT; ABANDONMENT.
TiPP v. THOMAS.

A. filed homestead application October 26, alleging settlement October 24 ; B. filed
November 9, alleging settlement October 10; A. applied 10 amend so as to show
settlement on October 2; held that it was competent for him to set up and fo
prove the true date.

‘Where one in fact abandoned his homestead, (executing a relinquishment, which, how-
ever, his attorney failed to file for two weeks), and on ihe same day settled on
another tract, he made a good settlement.

Acting Secretary Joslyn to Commissioner MeFarland, August 18, 1884,

I have considered the case of George Tipp v. Robert B. Thomas, in-
volving the NE. 1 of Sec.32, T. 138, R. 19 W., Wa-Keeney, Kansas, on
appeal by Tipp from your decision of September 19,1883, awarding the
land to Thomas. '

Therecord shows that the land was formerly covered by the home-
stead entry of one Louis Fischer, which was canceled September 2, 1882,
on contest brought by one C. C. Edson. Edson took immediate posses-
sion and built a house on it, but did not exercise his preferred right as
a successful contestant,and offered his improvements for sale in the
same month, On October 26, 1882, Tipp made homestead entry No.
6187, alleging settlement October 24, 1882, On November 9, following,
Thomas filed his declaratory statement No. 5299, alleging settlement
Qctober 10, 1882. On December 27, following, Tipp filed affidavit of con-
test against Thomas, alleging priority of right by virtue of his settle-
ment on October 2, 1882, and invalidity of the pre-emption settlement
by reason of the fact that Thomas had a subsisting homestead claim at
itsdate. Hearing was had on Febroary 6,1883. In the following April
Tipp filed a motion for an amendment of his application, so as to show
settlement on October 2 instead of October 24, and an affidavit setting
forth that, being a German, ignorant of the English language, he was
not aware of said error until after the hearing and decision by the local
office.

As to the alleged illegality in Thomas’s settlement, it is founded on
the fact that he had a neighboring homestead, which was not relin-
quished until October 26, 1882, Thomas shows that he executed the
relinguishment on Uctober 9 and left it with his attorney, who failed to
file it until the 26ch, and that he abandoned his homestead on the fol-
lowing day, October 10, and moved with his family upon the land in con-
troversy. It appears that his homestead entry was restricted to eighty
acres, and that he applied to pre empt the land in controversy under
the act of March 3, 1879. Said act has relation to new homestead claims
and not to pre-emvtions, and therefore has no bearing on his rights.
Like any other homestead settler, he lost his right to the homestead by
abandoning it, and it is immaterial that the contemporaneous relinquish-
ment, which evidenced his good faith in abandoning, was not filed until
shortly afterwards. The relinquishment affects the land, not the set-
tler, under the act of May 14, 1880. Having returned the land to the
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‘government, he had a perfect right to settle on other lands as a pre-
emptor, if he was qualified. His settlement cannot be impeached on
this ground.

The case between the parties, then, rests on the question of priority
of settlement, and preliminary to that is the question whether Tipp can
be heard to set up a date of settlement earlier than that specitied in his
application. Ithink he can. Section 8 of theact of May 14, 1880, makes
his right ¢ relate back to the date of settlement,” and that date of settle-
ment is to be estaplished as a fact in all eases, whether ex parte or con-
tested. If the correct date is alleged, it must nevertheless be proved ;
if an incorrect dateis alleged, the correct date should likewise be proved.
To rule otherwise is to hold that a settler is bound to prove by the oaths
of himself and witnesses a thing which is in fact not true. The law
givex him a right to the land from the date of his settlement, if duly
exercised, and I think that this right is not to be defeated by a discrep-
ant allegation he may have made, when he can show that it was made
by mistaké. I am of opinion, however, that the date alieged in his ap-
plication should have weight as evidence against him, if he subse-

" guently attempts to show a settlement earlier than that of an adverse
claimant.

Next, as to the date of Tip}p’s settlement, which he fixes as October
2,1882. . . . On the whole, I am of opinion that he made settle-
went on the land on October 2, 1882, with a view to taking it as a
homestead.

It is urged, however, that Tlpp’s settlement was illegal, for the rea-
son that he was then holcung another tract of land under the pre-emp-
tion law. This might be true if he had continued to claim other land,
but as he abandoned his pre-emption claim simultanedusly with the
making of his homestead settlement the latter was perfectly lawful.

As Tipp was the prior settler, qualified, and as- he duly applied for
the land, his right to it is superior to that of Thomas, and your decision
awarding it to Thomas is therefore reversed. .

CONTEST—APPEAL; REVIEW.,

Bisgor v. PORTER.

Where contest for fraudulent inception was dismissed because not proved, and con-
testant filed motion for review on the ground of newly-discovered evidence, and
. of superior right to the land: held (1) that a rejected application for entry, in
his hands at date of the contest, is not newly-discovered evidence ; (2) -that said
application should have formed the basis of a contest or an appea,l and may not
be revived after rejection has become final; and (3) that, on appeal or review,
only those rights which are put in issue by the contest may be considered in the

face of adverse rights.

Secretary Teller to Commissioner Mcfarland July 15, 1884.
- I have before me a motion by Thurlow Bishop, filed July 7, 1884, for
@ reconsideration of my decision of November 14, 1883, in the case of
Blshop ». Porter (2 L. D., 119).
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The original case came up on a contest grounded on Porter’s alleged
fraudulent entry, and not on Bishop’s alleged superior rights. Jn the
record I was compelled to consider the single question of fraud, and,
there being evidence of irregularity but not of fraud, to sustain Porter’s
entry. Bishop was resident on the land, but, there being no evidence
of a claim by him for it, I remarked that, if he had desired to assert his
superior rights to the land, he should have filed & claim and grounded
his contest on it. On March 3, 1884, a motion for reconsideration of
said decision was filed by Bishop, grounded on alleged misconstruction
of law and evidence, which was dismissed for the reason that it was
filed after the time limited in Rule of Practice 77, and because it failed
to assign a sufficient cause for reconsideration. '

The pending motion is made on the ground of newly-discovered
evidence. On examination, said evidence is found to be Bishop’s home-
stead application, which it would appear he executed April 14, 1881,
and filed in the local office, but which was returned to him because of -
Porter’s prior entry of record. It need hardly be said that this evidence,
which was in his possession at date of hearing, but which was not
offered, is in no sense newly-discovered evidence. Hence the motion
for reconsideration is barred by Rule of Practice 77.

But apart from this, the Land Department cannot at this date take
cognizanee of the fact that there was once an application by Bishop.
It was rejected by the local officers, and, it he had rights under it, he
has slept on them. If he had founded a contest on said application, or
appealed to the General Land Office from its rejection, the application
would have been a part of the record, and his rights under it considered
and determined. But he did neither of these things, and his failure to
appeal from the rejection of the local officers nullified the application s
‘whilst his failure to contest on the ground of priority of right left the
case without a question of that kind in it: On appeal or review, this
office can only consider rights which are put in issue by the contest,
and such as are founded on a live application. Bishop’s rights were
not the issue in the contest, and his application now before me is dead.
Other rights to the land have intervened, and become fixed by my
former decisions and by the aforesaid decision of the local officers, andi
they may not now be disturbed.

There is no way in which the Land Department can lawfully revive
Mr. Bishop’s claim. Were the question between him and the govern-
ment alone, the Department would not object to his filing a new appli-
cation, and retaining his land. But here Porter has rights to the tract,
which eannot be ignored. Porter made bona-fide settlement prior to-
Bishop’s settlement, and made entry within thirty days thereafter;
therefore under Yection 3 of the Act of May 14, 1880, his right related
back to date of his settlement so as to cut off intervening claims.
Bishop’s claim which intervened was absolutely cut off if Porter’s entry
was valid; that is to say, if it was made in good faith and in substantiak
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compliance with the law. The evidence taken at the contfest showed
that it was so made, and that, while there might have been irregularity;
there was no fraud, and henece Bishop’s claim was cut off. Not only so,
but, when the case came before me on appeal it was found that Bishop
had no claim of record; and now. it appears that a elaim which he once
preferred he abandoned, and rested his rights on a contest on the ground
of fraudulent inception. Having chosen his own ground of contest, he
must abide by the decision on it; baving voluntarily allowed his claim
to die, he cannot have a revival of it at Porter’s expense.

The motion is dismissed.

FEES—TRANSCRIBING TESTIMONY.

INSTRUCTIONS.

Local officers may not employ clerks, in the pay of the United States, for the purpose
of reducing testimony to writing.

Testimony must be written out and signed by the witness at the time of taking it ;
neither hearings nor reports may be delayed in order to give the writing to
particular persons; a per-diem fee for hearing cases or taking testlmony may not
be charged.

_ Acting Commissioner Harrison to register and receiver, Huron, Dakomr
' July 23, 1884.

I am in receipt of your letter of the 15th instant, advising me that
the contract heretofore existing between yourselves and Nichols and
Spalding has been rescinded. You state that you have asked to be
allowed to employ men to do the work of reducing to writing testimony
given before you, and that you will make no arrangement until you re-
ceive a response to said application. The application presumed tobe
referred to is your estimate for clerk hire for the current; fiscal year, as
I find no'other communication from you of the date mentioned, viz,
July 3, 1884, '

You are informed that clerks cannot be authorized for the purpose of
doing this work at the expense of the United States. When fees for
reducing testimony to writing were paid into the treasury, it was proper
that the work should be done by the regularly appointed elerks of the
land office. But since the passage of the aet of March 3, 1883, you are
allowed to retain money received from this source, and the purpose and
intent of the act is that the fees are to be so retained for expenses in-
curred.

The law is very plain, and there ought to be no difficulty in under-
standing it. Registers and receivers are allowed to charge fifteen cents.
for each one hundred words’actually reduced to writing by them. You
may employ such personal clerks or other persons to do this work as
you please, and at your own expense, and pay them whatever price
may be agreed upon, and take the fees allowed to be charged to the
parties for that purpose, , :
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There is no requirement of law that compels parties to have their
testimony written out by you. If you do write it out, or cause it to be
written out at your own expense, you may charge and retain the fifteen
cents for each one hundred words allowed by law. Unless you do write
it out, or cause it to be written out at your own expense, you cannot
charge anything. And you cannot have this work done for your per-
.sonal emolument at the public experise. The instructions in my previous
letters that testimony, by whomsoever taken, must be written out and
signed by witnesses at the time of taking the testimony, and that
neither hearings nor reports can be delayed in order to give the writing
to particular persons, and that a per diem fee for hearing cases or taking
testimony cannot be charged by local officers, remain in force.

The foregoing will be regarded as general instructions to all registers
and reeceivers.

PRE-EMPTION—RESIDENCE.
J. H. ABRAMS.

A settler must establish a bona-fide residence upon the land before excuses for abseuce
(poverty, sickness, or the necessities of business) will be accepted. Absence
must be the exception, and residence the rule,

Where the claimant, an unmarried man, a clerk in a neighboring town, charged with
the support of his mother’s family, and claiming no other home, made the usual
improvements, but resided in the town, and slept on the claim (on an average)
once a week, his final proof, offered at the expiration of six months, is rejected.
He may re-offer it prior to the expiration of thirty-three months from dafe of his
settlement. :

Acting Secretary Joslyn to Commissioner McFarland, Septenéber 1, 1884,

I have examined the case presented by the appeal of J. H. Abrams
from your decision of January 23, 1884, rejecting his final pre-emption
proof for the NW., £ of Sec. 34, T. 163, R. 52, Grand IForks, Dakota.

April 20, 1883, Abrams filed his declaratory statement, alleging set-
tlement on the same day, and offered his final proof October 27, 1883,
The proof submitted shows that the settlement was made as alleged ;
that a house eight by ten feet, and stable ten by twelve feet, were erected,
and five acres broken.

It also appears that the pre-emptor, who is a single man, and was at
the time of making his filing living in Pembina, and engaged there as a
clerk in a real estate office, has since his filing continued to reside for
the greater part of the time in Pembina. In a supplemental affidavit,
which accompanies the customary final proof, the pre-emptor alleges that
he had no home except that upon his elaim, but that being poor, and
charged with the support of his mother and brothers and sisters, who
resided in Pembina, he found it impossible to reside continuously upon
the land. ¢ That he went out fo said land and slept thereon as many
aights as it was possible for him to do, owing to his employment; that
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the number of nights he slept thereon will average fully once & wéek in
every month.” '

‘While it has been held repeatedly that continuous residence was not
required in order to entitle the pre-emptor to purchase, such decisions
have invariably gone upon the ground that a residence at some period
had been fairly established upon the land, and that absence therefrom
was the exception, and presence thereon the rule. In such cases, pov-
erty, sickness, or the necessities of business, have been held to consti-
tute a good excuse for the absence.

In this case, however, the final proof is offered within the shortest
period possible under the law, during which time the pre-emptor hasin
no proper sense of that term established a residence upon the land, his
presence thereon being the exception and absence therefrom the 111]e
- Although you rejected the final proof offered, you said that such re-
jection should not prejudice the pre-emptor’s right to show compliance
with the law at any time before the expiration of thirty- three months
from date of settlement, and in this conclusmn I concur. '

Your decision is affirmed.

FEBS—TRANSCRIBING TESTIMONY.
INSTRUCTIONS.

. There is no authority for making two charges (for original and copy) for transcrib-
ing testimony. '

Oommzsswner McFarland to vegister and receiver, Mitchell, Dakota, Sep-
tember 2, 1884,

I am in receipt of the register’s letter of the 26th ultimo, relative to.
costs of transeribing testimony taken on cross-examinations in contested
cages, in accordance with amended Rule of Practice 15, and desiring to
know whether the word “transcribe,” as used in said rule, is intended
to refer to the “first writing down of the cross-examination,” or to ¢the

- eopying of the same.”

You are advised that you have no authority to make ‘rwo charges for
taking testimony. You can charge fifteen cents once for each one
hundred words reduced to writing by you oxat your individual ex-
pense, and transmitted in readable form to this office, and you cannot
charge any more.

Amended Rule 15 requires the whole cost of cross- exammatlou to be
paid by the party making such examination, and the rule is not affected .
by the decision in case of Foster ». Breen (2 L. D., 232), referred to by
the register.

If parties choose to employ stenographers to take down and write out
testimony, they may do so. But in such case they may make their own
contracts, and you can have no interest in such contracts, nor make any
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charge in conunection with work so done. If you cause the testimony to
be taken down and written out, you must do the whole for the legal
charge of fifteen cents for each one hundred words.

Your attention is ealled to instructions of July 23, 1884 (3 L. D., 105),
addressed to the Huron office.

REGISTRATION OF MAIL MATTER.

CIRCULAR.

WAsHINGTON, D. C., September 3, 1884,
The Postmaster-General having decided that, under the terms of the
act of July 5, 1884, “the fees on official mail matter registered else-
where than at the Washington Post-Office must be paid,” paragraph
three of Department Circular of July 8, 1884 (3 L. D., 7), is hereby so
far modified as to conform to said decision.
- M. L. JOSLYN,
Acting Secretary.

WAsHINGTON, D. C., September 10, 1884.
GENTLEMEN: Attention is directed to the foregoing copy of Depart-
ment circular of September 3, 1884, Hereafter receivers and surveyors-
general, acting as disbursing agents, will pay necessary registration fees
from the advances for contingent expenses and transmit with their quar-
terly contmgent expense accounts the voucher of the postmaster for

such fees for the entire quarter.
Very respectfully,
N. C. McFARLAXND,
‘ Commissioner.

PRACTICE—APPLICATIONS AND AFFIDAVITS.
INSTRUCTIONS.

Applications may be filed with, and affidavits may be made before, a local officer only
when he is in the discharge of his official duty, in the local office, and during
business hours.

Commissioner McFarland to F. D. Hobbs, inspector, September 4, 1834,

SiR: I am in receipt of your letter of the 26th ultimo, stating that
you find in some districts that local officers are in the habit of transact-
ing business out of office hours and outside of the land office, and you
instance as follows :

‘“Claimants hunt up one of the officers at any hour of the day or night,
either at his private residence or on the street, or may-be out of town
somewhere, and swear to certain papers then and there. These papers
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are not received by the officer at the time, but are retained by the attor-
ney of the claimant until next morning, when they are presented at the
gounter at nine o’clock.”

You state that this'is generally done ¢ as a matter of accommodation
to the claimant, and for the purpose of enabling him to get back to his -
home or busmess by an early train, perhaps.”

You also state that you have instructed local officers that all land-
office business should beé attended to at the land office, aud nowhere
else, and during office hours only, and that the swearing of parties by
them outside of said office and hours is irregular and improper, but that
some of ihe officers object to such instruetions as unwarranted by the
instructions of this office, and they think you too technical.

You are advised that the instructions given by you to local officers in
this matter are correct, and strictly in accordance with the decisions
and instructions of this office. It has repeatedly been held that appli-
cations handed to one of the officers out of the office, and after office
hours, without the required fee, is not a legal application; (see Greg-
ory ». Kirtland, 1 C. L. L., 228.)

The duties of local officers are to be discharged in their respective
offices, and during the hours devoted to public business. When the
law requires affidavits to be made before the register or receiver, they
must be made before such officer officially, when in the publie discharge
- of his official duties, or the affidavits cannot be recognized as a-basis
of entry.

An application is not complete until the required affidavit is made,
and then the certificate must be issued, the fees or money paid, the re- -
ceipt issued, and the proper records made; and all these steps must be °
taken in proper time and order. If the affidavit is authorized to be
made before any other officer than a register or receiver, and is so made,
it can, of course, be filed with the application; but if the affidavit is
made before either the register or receiver, it must be made as a part of
the regular proceedings at the time the application is presented.

Registers and receivers have no authority to admirister oaths and
affirmations generally, nor are they authorized to do-public business
privately or in chambers. Their place of business is the land office,

and their business with the public must be conducted openly, publicly,
and regularly, and not privately or in secret or otherwise irregularly.

The practice referred to by you may sometimes be a matter of accom-
modation, but it'is liable to result in abuses and the securing of pref-
erence rights of entry by favored persons over those who present them-
"selves at the/land office in the proper manner and at the proper time.

You will adhere to the instructions heretofore given.
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PRE-EMPTION—RESIDENCE.
EveENE J. DE LENDRECIE.

‘Where the claimant, an unmarried man, a clerk in a neighboring town, claiming no
other home, made the usual improvements, but, after residing for a month on the
land, lived most of the time in town, revisiting the land at intervals of several
weeks, his final proof, offered at the expiration of a year, is accepted.

Adcting Secretary Joslyn to Commissioner McFarland, September 13,1884,

I have considered the appeal of Eugene J. De Lendrecie from your
decision of February 9, 1884, rejecting his final pre-emption proof for
the SE. 1 of Sec. 22, T. 145, R, 57, Fargo, Dakota.

June 30, 1882, De Lendrecie filed his declaratory statement, alleging
settlement on the same day, and made his final proof July 1, 1883.

The proof submitted shows that settlement was made as alleged, fol-
lowed by residence during the month of August,1882. He has erected
upon the claim a house, twelve by fourteen feet, and a stable, ten by
twelve feet, and broken fifteen acres of land, his improvements being
valued at two hundred and fifty dollars.

In a supplemental affidavit that accompanies his final proof, he sets
forth that he is a single man, engaged as a clerk in Fargo; that he has
no other means of support for himself, or improvement for his claim ;
that consequently he has been absent from theland the greater part of
the time, but at no time for more than a few weeks, except during the
winter of 1882, when the heavy suow prevented him from reaching the
land ; that twice he had gone to the land for the purpose of voting ab
elections in that precinet; that be has had no other home, and has ex-
pended upon the claim all his spare resources.

I am of the opinion that the pre-emptor should be allowed to purchase
on the final proof offered. The character and extent of his improve.
ments, together with his acts showing a bona-fide intention of making
his home upon the land, being sufficient under the circumstances to ex-
cuse him from the necessity of showing a continuous residence.

Your decision is therefore reversed.

PRIVATE CLAIM—APPEAL; SUBSTITUTION.

King ». LEITENSDORFER.

;
The rulings of the Commissioner on June 27, 1883 (2L. D, 378), and November 16,
1883 (Idem, 374), are approved. Mrs. King may be allowed a hearing in the event

of further proceedings on Leitensdorfer’s appeal. T

Acting Secretaw' y Joslyn to Commissioner McFarland, September 15, 1884,

* % * T further appears that the attorneys for Mrs. King filed a
motion in the Supreme Court of the United States, in said case of Craig
. Leitensdorfer, on appeal from the United States circuit court for the
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distriet of Colorado, to substitute the name of Mrs. King as defendant
" in error, in place and stead of that of Thomas Leitensdorfer, and, in case
said motion is disallowed, that Mrs. King may intervene and be heard
in all subsequent proceedings in said cause.

On January 7, 1884, the Supreme Court made the following order
with reference to said motion: “The motion for substitution is denied,
but printed arguments may be filed, by counsel for Mrs. King, on the
final hearing of the cause or upon any motions made in the progress of
the cause which may be supposed to affect her interests.”

- T coneur with you that your decision of June 27, 1883, was a final de-
termination of the matter as presented by the apphcamon of Mrs. King,
and that an appeal therefrom by her to this Department was properly
- taken. The motion to dismiss, however, should have been made to this
Department, and not to your office. The appeal was filed in time, reck-
oning from the date of notice to the attorneys residing in Colorado, and
when said appeal was accepted by you your jurisdiction over the matten
ended ; (McGovern ». Bartels, 3 C. L. O., 70). ,

In the departmental decision of June 18 1884, in the case of Rafael
Chacon et al. (2 L. D., 590), it was held that *Leitensdorfer’s claim
stands finally rejected so far as executive action goes.” Your decision
of June 27, 1883, so far as the same denies the substitution of Mrs. King
in the place of said Leitensdorfer in said appeal, is affirmed. ;

In view, however, of the decision of the supreme court of Colorado in
the case of Leitensdorfer, appellant, ©. Mrs. King, and of the decision:
of the Supreme Court of the United States upon Mrs. King’s motion in
the case of Leitensdorfer v, Craig, I see no reason why, should any
further action be taken in your office with reference to Leitensdorfer’s
appeal, Mrs. King may not be advised of it, and be allowed a hearing in
any proceedings that may be supposed to affect her interests in the
premises.

OFFICIAL TELEGRAMS,
CIRCULAR.

WASHINGTON, D. O., September 17, 1884,

Telegrams from subordinate officers of the Department to the Secre-
tary of the Interior must be prepaid.
In this connection it is suggested that greater care should be taken
to reduce the words of a telegram to the least possible number.
- H. M. TELLER

Secremry‘
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PRE-EMPTION—FINAL PROOF; TESTIMONY.
INSTRUCTIONS.

Notice of final proof by the pre-emptor is the only contest against another settler that
is necessary; the latter should always be specially cited, and full testimony
should be taken.

It is only necessary to make six insertions of notice of final proof in a newspaper that
is published weekly.

‘There is no objection to the taking of testimony near the land, under amended Rule
35, when reasonable cause for so doing is shown,

Oommissioner McFarland to register and veceiver, Gunnison, Colorado,
September 17, 1884.

" A formal contest is unnecessary in case of conflicting pre-emption
claims. When either party offers to make proof, the other (who should
always be specially cited) may appear at the time and place fixed, and
proceedings should thereupon be had in the same manner as in contest
cases.

Notice to make proof is an invitation to all the world to eontest the
right of the party to make proof, and full testimony should then be
taken on both sides, witnesses cross-examined, and the record made up
for action and decision in the case.

- Final proof notices are not required to be published in seven weekly
issues of a newspaper. Six such insertions have been required by de-
partmental rulings. No greater number is necessary.

1t is stated upon information that the register declines to allow tes-
timony in contested cases to be taken before some other qualified offi-
cer in the county where the land is situated, unless in cases of “extreme
poverty.” You are advised that such rule, if made, is not in accord-
ance with the spirit and intent of amended Rule 35 of practice. The
objects to be served are due regard to the pubhc interests and the
reasonable convenience of parties.

There is no objection to the taking of testimony in bona-fide contest
cases near the land in controversy, whenever, by reason of distance or
other good cause, the parties so desire, or you think expedient.

The judge and clerk of the same court cannot act in public land cases,
one as an attorney before the other, and the other judicially in the same
cases.
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SWAMP LAND—SPECIAL AGENTS.

INSTRUCTIONS.

A special agent may administer oaths while investigating fraudulent claims, but on
a hearing in indemnity swamp claims he cannot administer oaths, for he acts as
the government’s agent, and not judicially.

Commissioner McFarland to Robert L. Ream, specml agent, September 17,
- , 1834, .

SIir: 1 am in receipt of your letter of August 25th last, transmlttmg
the indemnity proof for Humboldt county, Iowa, and I find on examina-
tion.of the same that the witnesses were sworn by you, which action was
irregular, and the proof must therefore be rejected.

You are advised that you are not anthorized to administer -oaths to
witnesses who testify in behalf of the State in support of indemnity
claims ander the acts of March 2, 1855, and Mareh 3, 1857 ; such wit-
nesses must be sworn by an officer anthorized by law to administer
oaths. See seventh paragraph on second page of official circular of

August 12, 1878.
" You are only authorized to administer oaths in the course of your in-
vestigations of frandulent claims. =

In obtaining evidence to controvert or test the reliability of evidence
submitted by the State, and in taking testimony to determine any facts
to be reported by you to this office, you can administer oaths. But it
is not your duty to make up cases for the State.

You are to cross-examine the State’s witnesses when you are present
0 the hearing, in which case you act as an agent of the government
and not judicially.

- Your attention is called to your instructions from thls office, dated :

June 22, 1883, which clearly sets forth your duties.

ATTORNEYS—ADMISSION 1T0 PRACTICE.

REGULATTIONS.

- WASHINGTON, D. C., September 18, 1884,
Under the authority conferred on the Secretary of the Interior by the
act of July 4, 1884,* it is hereby prescribed that an attorney at law who

* [Pusric No. 85.]

“AN ACT making appropriations for the payment of invalid and other pensions of the United States
for the fiscal year ending June thirtieth, eighteen hundred and eighty-five, and for other purposes,”
a,pproved July 4, 1884 .

* #* # * %
SEc. 5. That the Secreta.ry of the Interior may prescribe rulées and regulations gov-
' erning the recognition of agents, attorneys, or other persons representing claimants
before his Department, and may require of such persons, agents, or attorneys, before
being recognized as representatives of claimants, that they shall show that they are

7747 LAND 8




114 DECISIONS RELATING TO THE PUBLIC LANDS.

desirestorepresentclaimants before the Department or one of its bureaus,
shall file a certificate, under the seal of a United States, State, or Terri-
torial court, that he is an attorney in good standing.

An agent or other person who desires to represent claimants before the
Department or one of its bureauns shall file a certificate from a judge of
a United States, State, or Territorial court, duly authenticated under
the seal of the court, that such agent or other person is of good moral
character and in good repute, possessed of the neeessary qualifications
to enable him to render such claimants valuable service, and otherwise
competent to advise and assist such claimants in the presentation of their
claims. _

The Secretary may demand additional proof of qualifications, and
reserves the right to decline to recognize any attorney, agent, or other
person applying to represent claimants under this rule.

" The oath of allegiance required by Section 3478 of the U. 8. Revised
Statutes must also be filed.

In the case of a firm the names of the individuals composing the firm
must be given, and a certificate and oath as to each member of the firm
will be required. *

Unless specially called for, the certificate above referred to will not be
required of any attorney or agent heretofore recognized and now in good
standing before the Department. '

An applicant for admission to practice under the above regulations
must address a letter to the Secretary of the Interior inclosing the cer-
tificate and oath above required, in which letter his full name and post-
office address must be given. He must state whether or not he has ever
been recognized as attorney or agent before this Department or any bu-
reau thereof, and, if so, whether he has ever been suspended or disbarred
from practice. He must also state whether he holds any office under
the Government of the United Stafes.

' H. M. TELLER,
Secretary.

of good moral character and in good repute, possessed of the necessary qualifications
to enable them to render such claimants valuable service, and otherwise competent
to advise and assist such claimants in the presentation of their claims; and such Sec-
retary may, after notice and opportunity for a hearing, snspend or exclude from fur-
ther practice before his Department any such person, agent, or attorney shown o be
incompetent, disreputable, or who refuses to comply with the said rules and regula-
tions, or who shall, with intent to defraud, in any manner deceive, mislead, or threaten
any claimant or prospective claimant, by word, circular, letter, or by advertisement.
L]
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MINING CLAIM—PUBLICATION OF NOTICE.
CHARLES W. STEELE.

Publishers must not change figures to words, for the purpose of adding fo the length
of a notice and the charge for its publication, Newspapers which do so cannot
be regarded as ‘‘reputable,” and will not be designated for the pubhcatmn of
mining notices.

Commissioner McFarland to register and recetwer, Central City, Oolomdo, :
’ September 18, 1884. '

I am in receipt of a letter from Mr. Charles W. Steele, of Georgetown,’
Colorado, enclosing copies of the notices of intention to apply for patent
in case of mineral applications Nos. 2962, 2963, and 2964. Mr. Steele
states that these notices were pubhshed in the Montezuma Millrun,-a
-paper issued in Summit countv, Colorado, owned and published by
James R. Oliver. He also states that in the ‘copy?” furnished the
paper all courses and distances were given in figures, which the pub-
lisher changed into words, refusing to make any deduction from the
cost on account of the extra space thus taken up, although charging
the maximum price of fifty cents per line. His excuse is that his
office did not contain sufficient figures to * set up” the notices as given
to him, and that he was compelled to use words. The copies of the
notices, inclosed in Mr. Steele’s letter, which are evidently elipped from
a newspaper, confirm his statement by showing words where figures
are usually found in sueh notices. '

This proceeding savors of extoition, and is evidently an attempt to
evade the regulation established by authority of Section 2334, Revised
Statutes. If the notice issued from your office was so changed as to
add to its length by the-substitution of words for figures, the charge
‘being the maximum allowed by law, every line so added and charged
for was an imposition upon the applicants for patent. While the pub-
lisher’s reason for making the change in the notice may have been valid,
it was no excuse for adding to the cost of publication.

A newspaper in which su¢h changes are made for the purpose of
making an additional charge for publication can hardly be character-
ized as ¢ reputable,” nor ean it be regarded as a fit medinm for -the pub-
lication of the notices required by the mining laws which it disregards.
As stated in Paragraph 88 of the Mining Circular, snch abuses will not
be tolerated.

You will immediately investigate this matter, and if you find the facts
"to be as stated above you will inform the publisher of the Montezuma
Millrur that the notices issued from your office for publication must be
followed in the published copy, or, if necessarily changed in the manner
stated above, no charge must be made for the excess so occasioned ;
also that any overcharge made in the manner above described must be
returned to the applicants from whom it has been obtained. In case of,
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the refusal of the publisher so to do, you will cease to regard his paper
as a “reputable newspaper of general circulation,” or to direct the pub.
lication of notices therein. The same prineiple will guide you in any
similar case that may arise.

MINERAL LAND—BUILDING STONE.

H. P. BENNET, JR.

Land chiefly valuable for deposits of building stone, and containing nolodes or veins
of quartz or other rock in place, may be entered as a placer claim.

Commissioner MeFarland to register and veceiver, Leadwville, Colorado,
September 18,1884.

I have considered the question raised by register’s letfer of Febrnary
20th last, in regard to mineral application No. 2807 of H. P. Bennet, jr.,
for his placer claim, situated in Chaffee county, Colorado.

It appears that Mr. Bennet filed his said application in your office on
December 4, 1883, and that publication was regularly made, by order
of register, in the Buena Vista Herald from December 6, 1883, to February
7, 1884, without objection. On February 19, 1884, Mr. Bennet applied
to purchase the land embraced in his application, but the register de-
clined to allow the entry because he was *“in doubt as to whether the
character of the ground is such as to make it subject to pre-emption
under the laws relating to placer claims.”

In his application for patent Mr. Bennet claims the land as a ‘“ de-
posit of valuable building rock.” The register reports that “it is evi-
dently not agricultural land, and there appears to be no lode claim
within it or in its vicinity ”; a.lso, that he has taken some pains to in-
vestigate its character in an informal way, and is satistied that it is
valuable only for the building stone that it contains. Deputy-mineral.
surveyor Edwin H. Kellogg in his report, approved by the surveyor-
general on November 23, 1883, says: *“The quality of the land I would
define as alluvial deposit, heavily mixed with water-worn boulders in
the portion lying next the west boundary, and about 200 feet wide. The
portion lying south of the foot of mountain noted is made up of heavy
ridges of gravelly soil with rocky streaks through it. The remainder
is covered by a high cliff of granite rocks and its fallen débris. There
are not within the boundaries or in the immediate neighborhood any
lode claims, or systems of lodes.” The value of the claim seems to be
entirely in the quarry in the face of the cliff, upon which the applicant
has expended, in work and improvements, not less than five hundred
dollars. i

Section 2319, Revised Statutes, declarés all valuable mineral deposits
in lands belonging to the United States, and the lands in which such
deposits are found, to be free and open to exploration, occupation, and
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purchase by citizens of the United States and those who have declared
their intention to become such. That stone is a mineral, see the cases
reited on pages 509 and 510, C. M. L., 2d ed.; also Maxwell ». Brierly,
1B.L.P.,98. Section 2329 provides for the entry and patent of ¢ claims
usually called placers, including all forms of deposif, excepting veins of
quartz or other rock in place.” In the present case, as the land has
been shown to “contain valuable mineral deposits,” but no “veins of
quartz or rock in place,” I think that entry may properly be allowed as
a placer claim. ‘

RAILROAD GRANT—SETTLEMENT ON OFFERED LAND.
EMMERSON v. CENTRAL PACIFIC RAILROAD COMPANY.

‘When a pre-emption claim has attached by settlement, on offered land, though the
settler may be in laches with his filing, it is excepted from the operation of any
grant which is limited to lands free from such claims. That it was abandoned
subsequently, after filing, does not affect the question. ’

Secretary Teller to Commissioner McFaﬂand, September 18, 1884,

- I have considered the case of Harry Emmerson ». The Central Pacific’
Railroad Company, involving the W. 4 of the NW. % of Sec. 29, T. 12
N., R. 8 E., Sacramento distriet, California, on appeal by the company
from your deecision of January 7, 1882, denying their right to the land.

- The tract’is within the 10-mile limits of the grant to said company by
aet of July 1, 1862 (12 Stat 494), their rights attached June 1, 1863,
and Wlthdra,wal was made September 13, 1862, One Thomas Hutchm-
son, a qualified pre-emptor, settled on the land in 1860, and resided
thereon until his death, not filing his declaratory statement, however,
until July 20, 1865. On February 18, 1878, the said Emmerson applied
to file for the land, alleging that it was excepted from the operation of
the grant by Hutchinson’s claim. This is the sole question in the:case.

Your decision, holding that the land was so excepted from the ope-
ration of the grant, rests on the decision in the case of Trepp v. N. P.
Railroad (1 L. D., 396), in which it was held that a pre-emption claim,
not since abandoned, attaching to land within the granted limits of a
railroad prior to date of the withdrawal and definite location, excludes
it from the withdrawal and from the grant. This decision has gince

‘then been frequently approved, and governs the case at bar unless the
facts are materially different. [t is urged by the Central Pacific Com-
pany that the facts are materially different in that in the Trepp case
the land was ¢ unoffered,” whereas in this case it was “offered,” having
been proclaimed in 1858.

An examination of the Trepp case dlelOSBS the fact that the charac-
ter of the land was referred to by way of collateral support, but not as _
the foundation of the decision. The basis of that decision was the
ruling of the Supreme Court in Johuson ». Towsley (13 Wall., 72), to
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the effect that laches in filing a pre-emption claim does not forfeit the
settler’s rights against the government; wheneé it follows that a valid
settlement creates a valid claim against the United States. The grant
to the Northern Pacific Railroad had been limited to lands “free from
pre-emption claims,” among others; and as Trepp, though he had not
filed his declaratory statement, had a ¢ pre-emption claim,” under
the said ruling, when the right of the railroad company vested, it
was held that it excepted the land from the grant. The land in con-
troversy was unoffered, it is true, and the discussion of the case was
therefore properly confined to the laws relating to unoffered lands.
The Secretary adverted to the character of the land, observed that there
could not reasonably be a forfeiture of it to the government for laches,
pointed out the fact that the statate (Sec. 2265, R. 8.) expressly sub-
jected it to the claim of *the next settler,” and held thaf, in the case
before him, those words must be literally and strictly construed. - And
then after drawing the conclusion from this and other argnments that
Trepp had a “elaim” to the tract, and after remarking that ¢ if it were an
original proposition such would necessarily be the conclusion,” he pro-
ceeded to say, “ but this question was clearly and positively settled by
the Supreme Court in the case of Johnson ». Towsley,” the ruling in
which he then cited and applied as above stated. It is evident, there-
fore, that the discussion roncerning unoffered land might have been
omitted without ehanging the decision.

The land in controversy in the case of Johnson v, Towsley was also
unoffered land, but its character was referred to only so far as to indi-
cate the law relating to it. The Court say, “it mus be conceded that
the land was of that class which had not been proclaimed for sale, and
his case must be governed by the provision of that seetion.” The pro-
vision of that section (now See. 2263, R. 8.) was that,on laches in filing
by the settler, ¢ his claim shall be forfeited and the tract awarded to the
next settler, who has given such notice,” etc. In construing it the Court
say: “If no other party has made a settlement or has given notice of
sach intention, then no one has been injured by a delay beyond three
months; and we think that Congress intended to provide for the protec-
tion of the first settler by giving him three months to make his declara-
tion, and for all other settlers by saying that, if this is not done in three
wmonths, any one else who has settled on it within that time, or at any
time before the first settler makes his declaration, shall have the better
right.” The construction then was, that the said pr ovision was intended
bo protect settlers, and was not intended to protect the government.
Now the provision relating to offered land (Sec. 2264, R. 8.) is so similar
in language that the same construction must necessa,rily be given it.
Un default in filing, ¢ the tract of land so settled and improved shall
be subject to the entry of any other purchaser.” There is no declara-
tion of forfeiture here, as in the former section, and nothing to indicate
that Congress intended to provide for an absdlate forfeiture; and it
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follows inevitably that, as justly remarked by Mr. Secletary Delano,
in Walker & Walker (1 C. L. L., 293), the constr_uctlon in Johnson v.
"Towsley applies a fortiori to claims upon offered land. Such land
therefore is subjected to, entry by other: purchasers, after laches in
filing by the settler, but is not forfeited as against the government.
And I know of no decision to the contrary since the case of Walker &
- Walker, just referred to. :

In consonance with the decision in the Trepp case, I accordmgly rule
that when a pre-emption claim has attached by settlement to offered
land, though the settler may be in laches with his filing, it is excepted
from the operation of any grant which is limited to lands free from such.
claims.. In the grant to the Central Pacific Railroad such a limitation
was made, and it follows that the claim of Hutehinson, in the case be-
fore me, excepted the land from the withdrawal aud from the grant.

-That it was abandoned suabsequently, after filing, does not affect the
guestion; (Perkins ». C. P. R. R., 1 L. D., 357).
Your decision is for these 1eas0ns afﬁrmed

ENTRY~REJECTED APPLICATIONS.
INSTRUCTIONS.

When an application for entry is found to Le erroneous, the practice at some offices
is for the loecal officers to reject it, and, on appeal noted, to reserve the tract
for thirty days, during which theé application is perfected, or the appeal is with-

. drawn, and application for another person is filed by the same attorney ; this is
illegal, and the attempted reservation is void. '

Where an application is rejected for defect, an appeal from the rejection bars an
amendment of it, and a withdrawal of it for amendment bars an appeal.

Commissioner McFarland to register and receiver, Huron, Dakota, Sep-
tember 22, 1884,

-~ Inspector F. D. Hobbs reports the following practice as prevailing at
your office and at some other land offices : That when an application to
file upon or enter a tract of land is presented, found defective, and re-
jected by the register, the attorney immediately files notice of appeal,
a note is made upon the plat, and the land thereupon held reserved for
thirty days, within which period the application is, perhaps, perfected,
or the appeal is withdrawn and the same attorney files another applica-
tion for another party for the same land. In this manner opportunity
is afforded for the speculative covering of the land, and the inspector
reports that the practice is availed of very freely. :

You are instructed that such. practice is without authority, and that
while a party whose application is rejected for defect may either amend
or appeal, he cannot do both, and he must elect which he will do, and
that in neither case can the land be held resérved awaiting such elec-
$ion or action. ,

When appeal is taken from the rejection of an application to file or
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enter, the same must be forthwith transmitted to this office; (see Rule 68).
Another filing or entry made during the titme allowed for appeal will be
subject to any valid rights of appellant as determined by a final deeis-
ion on the appeal ; but the land remains open to any other appropria-
tion until the perfected appeal is actually filed. Mere notice of appeal
is not a bar to any other application or entry.

After appeal is taken, an amendment of the apphcatmn cannot be
allowed.

If the party desires to amend, and withdraws his application for that
purpose, he cannot thereafter appeal from the rejection of the applica-
tion as originally presented. - A defective application withdrawn for
amendment does not withhold the land from proper application by
another party.

CONTEST—SPECULATION; ATTORNEYS.

/ INSTRUCTIONS.

‘Whether fraud, illegality, or non-compliance with law is alleged against a settler,

the government is equally a parby to the inquiry ; if the contest be withdrawn, the
"papers must be forwarded to the Commissioner for further action.

It is the praectice, to some extent, for attorneys to file contests, sell the right of con-
test, and withdraw the original and simultaneously file a contest for the buyer;
this is illegal, and attorneys engaged in these speculative contests should be
reported to the Commissioner.

Commissioner McFarland to register and veceiver, Huron, Dakota, Sep-
tember 22, 1884.

Inspector Hobbs reports as a frequent practice in your district that
attorneys file contests, sell the right of contest, withdraw the original
contest and file another in the name of another party, thus controlling
the disposition of the tract for speculative purposes.

You were advised by my decision in the case of Delaney v. Bowers
(1 L. D. 189) that contests not made in good faith cannot be sanctioned.

Whenever illegality or fraud in the ineeption of an entry, or non-com-
pliance with law, or other matter affecting the validity of an entry is ~
alleged, the government has an interest in the determination of the
facts. Such allegations put the Land Department upon inquiry, and en-
tries against which charges have been made shonld be investigated, if
not through a hearing in contest proceedings then by the Land Depart-
ment itself, Accordingly whenever a contest has been initiated, and is
afterwards withdrawn, you will at once forward the original contest
affidavit, with all the papers in the case, to this office, in order that the
matter may be placed in the hands of a special agent for investigation,
both into the character of the entry and of the contest.

Attorneys engaged in presenting and withdrawing fictitious or spee-
ulative contests, or other irregular practices, should be reported to this
office for the action of the Secretary of the Interior under act of July 4,
1884; (3 L. D, 113). -

i
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CONTEST—HEARINGS ; TESTIMONY.
INSTRUCTIONS.

Testimony, taken in short-hand, will not be accepted until fairly written out and
signed by the witness.

. Hearings must be fixed at the earliest practicable moment, and, if not before the local

officers, before a competent officer (not & mere stenographer), who will attend to
them promptly ; they may not be delayed in order to suif the convenience of cer-
tain stenographers.
Oommissioner McFarland to register and receiver, Huron, Dakotob, Sep-
tember 22, 1884,

Inspector F. D. Hobbs reports it to be your practice to accept testi-
mony in contest cases when the stenographer’s notes, and not the testi-
mony as written out, are signed by the witnesses, the attorneys for the
parties so stipulating. You are informed that this practice cannot be '
permitted. Witnesses are not bound by the stipulations of counsel.
‘When testimony is taken in short-hand the notes should at once be
written out so that the witnesses can read and sign their testimony be-
fore leaving town.

Hereafter no testimony will be accepted until fairly written out and
signed by the witness in person. '

Where hearings are ordered at your office they must be held at your
office, in the presence of the officers, and not elsewhere or before any
other officer or person. If youcannothear the cases, you can order the
testimony taken under amended Rule 15 of Practice before some other
officer authorized to administer oaths, Stenographers as such are not
officers, and parties cannot be cited before them unless they are also
officers qualified to administer oaths and are acting in such official
capacity.

‘I am informed that certain stenographers have taken testimony in
cases set before you but actually not heard by you, but only by said
stenographers; and. the inspector states that they now have notes in
cases where testimony given some time sinee is not yet written out, and
that they are about forty days behind in this kind of work., Surely
there must be in Huron several officers qualified to administer caths and

_take testimony, before whom contest cases can be ordered in the event

that your business does not permit either of you to hear the case. If not,
the testimony should be taken before some clerk of court or other proper
officer elsewhere, and as near or nearer the land than Huron. The public
business must not be delayed for the purpose of giving the work to
persons who are unable to perform it. Nor may hearings be set at dis-
tant days, for the purpose of having the testimony written by particular
persons. Hearings must be fixed at the earliest practicable moment,
and no more cases may be ordered before any officer than he can
promptly attend to and complete at the time.

In cases ordered before you,the record must be made up immediately
after hearing, your decision promptly rendered, and the papers duly
transmitted to this office. .
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PROTEST CASES—TESIIMONY.
INSTRUCTIONS.

All testimony taken in protest cases must be forwarded to the Commissioner with the
opinion of the local officers, whether or not there is an appeal.

Commissioner McFarland to register and receiver, Huron, Dakota, Sep-
tember 22, 1884.

I am informed by the reports of Inspector Hobbs that in protest
cases when your decision is in favor of claimant, and there is no appeal,
it is your practice to retain the testimony on your files, transmitting to
this office only claimant’s proof,

The rules of this office require the protest testimony to be sent to
this office in all cases, whether appeal is taken from your decision or
not, and the same should be accompanied by your opinion in the case.
‘When there is no appeal, the protest testimony should be transmitted
in a separate letter, and not with the entry papers.

PRACTICE—RES JUDICATA.

SOHN v. TEXAS AND PACIFIC RAILWAY COMPANY.

Application in 1879 for land in granted limits, on the ground that it was excepted by
a rancho claim then subjudice, was finally rejected ; application was filed in 1882
" by the same persons for the same tract, on the ground that it was excepted by

a pre-emption claim then subsisting ; held that the case is not res judicata.

Secretary Teller to Commissioner MoFarland, September 23, 1884.

I have considered the case of Harrison S. Sohn v. The Texas and Pa-
cific Railroad Company, involving the SE. % of Sec. 27, T. 18 8,, R. 2
W., Los Angeles district, California, on appeal .by the company from
your decision of N ovember 20, 1833, awarding the land to Sohn.

It appears that the land is within the 20-mile limits of the grant of
March 3, 1871, to said company, and was withdrawn for their benefit
October 15, 1871. The line of the road has not been definitely located.
Sohn filed homestead application for the land April 19, 1882, which was
rejected by the local office on the ground that the tract was within the
withdrawal for said company. On appeal by Sohn, alleging that a
valid pre-emption claim to the tract existed at date of said withdrawal,
your office ordered a hearing, and on review of the evidence offered
found that such a claim did then exist (made by one Howard Putnam,
who filed declaratory statement No. 158 on April 16, 1870, and who re-
sided on and improved the tract until 1872), and that it excepted the
land from the withdrawal.

The company object that said evidence does not sufficiently identify
the land. On examination of the evidence I find that the land in con-
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troversy is sufficiently identified as the identical land which Howard
Putnam claimed and occupied at date of the withdrawal.

They object further that the evidence does not sufficiently establish
the qualifications of Putnam as a pre-emptor. Ifind that the evidence
shows, by his own and the testimony of two others, that he had all the
prescribed qualifications of a pre-emptor. . '

They object farther that the right of Sohn to an entry on this land
has been heretofore rejected-and the land declared to be withdrawn for
the railroad. I find that in 1879 Sohn applied for the land under the
' .pre-emption law, alleging that it was excepted from the grant by reason
of its being within the Melijo rancho, which was sud judice at that date,
and that this claim was rejected, and the rejection became final. As
this was an adjudication upon an issue different from that in the case
before me, it does not affect the latter case. _

The company object finally that Sohn has not shown his own qual-
ifications, or taken the homestead oath. ~As the land in controversy
was excepted from the withdrawal, and has not been appropriated by a
definite location of the company’s line, this question is exciusively be-
tween Sohn and the government.

Your decision is affirmed.

OFFICIAL TELEGRAMS.
CIRCULAR.

_ WASHINGTON, D. C., September 24, 1884,
The following schedule of rates for government telegrams, as fixed
by the Postmaster-General, is published for the information and guid-
ance of all officers, ageunts, and employés of this Department.
Attention is also invited to Department Circular of September 17,
1884 (3 L. D., 111), directing that ¢ Telegrams from subordinate officers
of the Department to the Secretary of the Interior must be prepaid.” '
H. M. TELLER,
Secretary.
SCHEDULE.

PosT-OFFICE DEPARTMENT,
Washington, September 4, 1884.

‘Whereas, by the act of Congress approved July 24, 1864, entitled
“An act to aid in the construction of telegraph lines and to secure to the
government the use of the same for postal, military, and other purposes,”
it is provided that telegraphic communications between the several
departments of the government and their officers and agents shall, in
their transmission over the lines of said companies, have priority over
all other business, and shall be sent at rates to be annually fixed by the
Postmaster-General: Now,therefore, by virtue of the authority conferred

on me by said act, I, Walter Q. Gresham, Postmaster-General of the
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United States, do hereby fix the rates at which such communications
(not inclnding those passing over circuitsestablished by the Chief Signal
Officer of the Army) shall be sent until the close of the present fiscal
" year, as follows:

For day messages of notexceeding twenty (20) words, exclusive of the
date, twenty (20) cents for distances within one thousand (1,000) miles,
with an additional charge of five (5) cents for every additional two hun-
dred and fifty miles or fraction thereof, but for no distance is the rate to
exceed fifty (50) cents.

For night messages of not exceeding twenty (20) words, exclusive of
date, fifteen (15) cents for all distances below two thousand miles, and
for greater distances twenty-five (23) eents.

For both day and night messages an addition of one-fifth the rate is
to be made for every five (5) words or fraction thereof in excess of twenty
(20) words.

Provided, That in no case shall the government be charged higher
rates than the public is charged for the same service.

In computing distances the shortest practicable route of the company
transmitting the message shall, in all cases, be the basis of computation.

The rate for all messages in cipher, known as the Signal Service
‘Weather Reports, shall not exceed three (3) cents for each word sent
over each circuit as now or hereafter established by the Chief Signal
Officer of the Army. All messages sent over a circuit will be dropped
at all designated intermediate offices therein without additional charge.

All officers of the United States should indorse upon official messages
{ransmitted by them the words ‘Official Business,” and should report
to the Postmaster-General any charge in excess of the above rates.

' W. Q. GRESHAM,
Postimaster-General,

TIMBER TRESPASS—PUBLIC LAND.
W. K. ELLIOTT.

Down timber on the public lands may not be appropriated by the public generaily.

Acting Commissioner Harrison to W. K. Elliott, Wiley's Cove, Arkansas,
September 30, 1884.

SIR: I am in receipt of your request of the 14th of August last, to be
pvermitted to use for purposes of fencing certain “down?” timber upon
public land. ' _

You are advised that the desired permission cannot be granted, there
being no law authorizing such use of public timber.

Enclosed find circulars of June 1 and December 15, 1833, indicating
by whom and for what purposes timber growing or being upon lands
belonging to the United States may be used.
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FEES—REDUCING TESTIMONY TO WRITING.
CALDWELL & SMITH.

Fees may be collected by the local officers for testimony actually reduced to writing
by them or their clerks, but not for that reduced to writing by claimants or attor-
neys and examined by them.

When testimony fees have been improperly collectéd, repayment must be made to the
principals and not to their attorneys.

" Secretary Teller to Commissioner MeFarland, October 1, 1884.

On the 28th of January last, in a letter to the register and receiver
at Huron, Dakota (2 L. D.; 665), relative to the payment of fees for re-
ducing testimony to writing in homestead and pre-emption final proofs,
you decided that, except as provided by the act of March 3, 1877, such
fees can properly be charged and received by local land oﬁlcers only for
testlmony actuaily reduced to writing by them or their clerks.

‘The matter was brought to your attention on information that at the
Huron office, and other local offices as well, the practice prevailed of
charging fees under the provisions of the act of March 3,1883 (22 Stat.,
484), in cases where, though the proofs were made before the local offi-
cers, the testimony which went to make up such proofs was as a matter
of fact- prepared and written by claimants or their attorneys. This
. practice prevailed in the belief on the part of locdl officers that it was.

in aceordance with the law.

You, however, held that it is without warraut of law, and, in your
“letter to the register and receiver at Huron, directed that all moneys,

now in their hands or not heretofore covered into the treasury, received
as testimony fees in cases where the testimony was not written out by
themselves or their employés, nor received from clerks of courts, be
returned to the parties entitled thereto,—thelocal officers to determine
who are the parties entitled. The Huron office, though justifying its
aetion in the belief that it was entitled to fees in the class of ecases un-
der consideration, acquiesced in your decision and determined pursuant
thereto to make repayment to the prineipalin each case,—thatis, to the
claimants who had made the proof, rather than to the persons who had
acted as their attorneys in preparing and submitting such proof. From
this action on their part, and from that portion of your decision which
relates to the parties to whom payments are to be made, an appeal is.
entered in behalf of Caldwell & Smith, who claim that, in cases in
which they had acted as attorneys in the preparation and presentation
of proofs, repayment should be made to them as attorneys, and to them
only.

I may here mention an appeal by the register and receiver of the land
office at Grand Forks, Dakota, dated the 18th ultimo, and now before
me for.action.

Said appeal is from that branch of your decision which requires
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repayment, and as that is logieally, as well as in fact, the first branch
of your decision, and has direct relation to the questions involved in
the appeal of Caldwell & Smith, it may properly be considered and
. disposed of in this connection. The register and receiver at Grand
Forks claim that they, and similar officers, are legally entitled under the
act of March 3, 1883, to fees for all testimony examined by and sworn
to before them, whether said testimony has been actually reduced to
writing by them or their employees or not, and therefore that youn
erred in directing any repayment of fees whatever.

Section one of the act of March 3, 1883, provides ¢ that the fees allowed
registers and receivers for testimony reduced by them to writing for
claimants in establishing pre-emption and homestead rights and min-
eral entries, and in contested cases, shall not be considered or taken into .
aceount in determining the maximum of compensation of said officers.”
The law quoted makes no provision for the collection of fees. It simply
provides for the disposition of certain fees allowed,—that is, allowed
under previous laws. We must therefore look to prior legislation for
authority to collect fees for testimony. By subdivision ten of Section
2238, Revised Statutes, “registers and receivers are allowed, jointly, at
the rate of fifteen cents per hundred words for testimony reduced by
them to writing for claimants, in establishing pre-emption and home-
stead rights;” and subdivision eleven of the same section provides a
like fee for testimony in establishing claims for mineral lands. The sec-
tion cited contains other provisions relative to fees, but nothing affect-
ing the question atissue; and certainly there is nothing in the langunage
quoted which would justify the construction claimed and urged in ar-
gument by the appellants. The statute is so plain and anambiguous as
scarcely to admit of construction, Its intent must be found in its lan-
guage. The only reasonable construction is that which accords with
its terms. Applying these rules we find no authority in Section 2238,

Revised Statutes, for the collection of fees by the local officers for the
examination of testimony by them; it allows fees “for testimony re-
duced by them to writing.” Noreasonable interpretation could broaden
the meaning of these words, so as to make them include testimony re-
duneed to writing by claimants themselves or their attorneys. The next
aet bearing upon the subject is that of March 3, 1877 (19 Stat., 403).
This act has reference to but one class of proofs, and has been construed
as taking them out of the restriction imposed by Section 2238, Revised
Statutes. These are final homestead proofs made before a judge, oy in
his absence before the clerk of a court of record,—the act of 1877 pro-
viding that * the register and receiver shall be entitled to the same
fees for examining and approving said testimony as are now allowed by
law for taking the same.” The -practice has been to allow the same
fees for examining these proofs as if the testimony had been reduced to
writing by the officers themselves. The next act at all relevant is that
of June 9, 1880 (21 Staf., 169). It is elaimed that this act is a mere
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enlargement of the act of March 3, 1877, and that, whatever may be said
of other laws, it furnishes the authority for the collection of fees con-
tended for. I do not soread it. It kras relation solely to pre-emption
and commuted homestead cases, and to certain proof therein made before
the clerk of a court of record. ; '

The contention is for fees for testimony prepared by claimants or by
their attorneys, and sworn to before a local land officer. The laws cited
by appellants and discussed supra, whether considered separately or as
in pari materia, cannot, I think, be reasonably construed as authorizing
the allowance of testimony fees in such cases. I find nothing either in
the language or reason of the law which would justify so broad an in-
terpetation. law, or laws, allowing or providing for fees cannot be
enlarged so as to grant fees by implication or inferenee. There must be
plain authority for such allowance. Suech authority I do not find for the
allowance of fees as asked. :

As already stated, fees for testimony are provided for in Section 2238,
Revised Statutes, which allows fees for testimony reduced by local offi-
cers to writing. The only enlargement is that made by the acts of 1877
and 1880, which allow certain fees in connection with testimony taken
before a judge or clerk of court. No mention is made in any act of tes-
timony prepared by claimants or their attorneys, and the necessary con-
clusion is that there was no intention on the part of the law-makers to
allow fees to local officers for such testimony. A different conclusion
would be-going outside of thelanguage of the law, and certainly beyond
its reason, for the purpose of forciug a claimant to pay a register and
receiver for work which he himself had done. The writing of testi-
mony is merely clerical work; the purpose of the law relative to fees
for testimony is to compensate the register and receiver for such work
when done by them, and the act of March 3, 1883 (supru), in effect so
states. That portion of your decision which directs the repayment of
fees collected for testimony prepared by claimants tbemselves, or bpr'
their attorneys, is affirmed.

This settled, the question recurs on the appeal of Caldwell & Smith
from your refusal to direct payment to them of fees erroneously col-
lected in cases in which they had acted as attorneys. They make such
claim and demand recognition (1) on the general ground of their au-
thority as attorneys, and (2) under the provisions of the lex loci, citing,
among other local laws, Subdivision 3 of Section 6, page 32, Revised
Codes, Dakota, 1877. :

As to the first-mentioned ground of their claim, they aver that be-
eause they had been employed as attorneys in the preparation and pre-
sentatjon of the proofs, they are still attorneys for the collection of the
money to be repaid to claimants ; in other words, that the attorneyship
did’ not terminate with the making of the proofs, but is continuous.
The nataral and almost, if not guite, necessary presumption, and, in the
absence of evidence to the contrary, I may say conclusion, is that,
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having been employed to do certain things, appellants’ attorneyship
ceased when those things had been performed. The preparationof the
proofs was in its nature clerical, except that it involved some knowledge
of forms and of the rules of evidence. Being of this character, I do not
see how any authority as attorney could, without special arrangement
to that effect, extend beyond the date of the completion of the work for
which they were employed. It might as well be said that an attorney
employed to draw a deed, a lease, or a contract, had under such em-
ployment a continunous power of attorney.  Such a practice would on
its face be fallacious.

Asto the second claim—the effect of the lex loei—Ifind, upon reference
to the Dakota laws, that Subdivision 3 of Section 6, on page 32 of the
code, provides that an attorney and counselor has power “to receive
money claimed by his client in an action or proceeding during the pend-
ency thereof or afterwards, unless he has been previously discharged
by his client, and upon payment thereof, and not otherwise, to discharge
-the claim or acknowledge satisfaction of the judgment.” The forego-
ing, invoked in support of appellants’ claim, is, I think, entirely irrele-
vant, and ean have no application to the case under consideration. Said
statute would be effective in a case where suit is bronght for the recov-
ery of money, and would authorize the attorney in such case to receive
the money. These attorneys were not employed for such purpose, but,
as already indicated, they were employed for the performance of a spe-
cific duty, to wit, the preparation and presentation of certain proofs,
and when that duty was performmed the relation of counsel and eclient
ceased. Any subsequent attorneyship must be under a new authority
expressly conferred by the aet of the prineipal.

But it is contended that in some cases appellants were under contract
to make proofs for certain sums of money, and that repayment should
therefore be made to them rather than to the persons who had been
their clients, they having the first right to the money. I am unable to
see the force of this reasoning. If contracts were made for certain gross
sums, it must be presumed that the caleulations on which the contracts
were based included the fees which had to be and were paid for testi-
mony. Therefore, whatever excess of payment there was in such cases
was, as a matter of fact, paid by the claimants, and the repayment
should be made to them and for their benefit. My conclusion, there-
fore, is that appellants have no such interest in the subject-matter in
question as to give them a standing as appellants, and their appeal is
therefore dismissed. Your decision is affirmed.

Feeling it but just that registers and receivers should derive all pos-
sible benefit from the act of March 3, 1883, I instruct you to prepare an
order providing that all testimony for claimants in establishing pre-
emption or homestead rights, or mineral entries, and in contested cases,
shall be reduced to writing, nnder the direct supervision of registers
and receivers, whenever such testimony is taken in towns where local
offices are established.



DECISIONS RELATING TO THE PUBLIC LANDS. 129

PRIVATE ENTRY—LAND REDUCED IN PRICE.
WEIMAR ET AL. ». Ross.

A prwa.te entry on land not subjeet thereto, because not re-offered after being reduced
in price, is against law and invalid, and must be set aside, as ruled in Sipchen
2. Ross; and the pre-emption applications (in this case) may be accepted as of
their dates of filing, and duly proceeded with, leaving the general question in-
volved in the Sipchen case for further consideration as other cases involving it
are presenied.

Secretary Teller to Commissioner MeFarland, October 2, 1884,

I bave considered the appeal of J. B, Weimar from your decision of
March 7, 1882, rejecting his application of January 24, 1882, to file a
pre-emption declaratory statement upon certain tracts in Sec. 29, T. 43,
R. 35 W., Marquette, Michigan, alleging settlement the 21st day of the
same month ; also, the appeal of Patrick D. Murphy from your decision,
of March 9, 1882, rejecting his application of February 24, 1882, to file
a like statement upon certain tracts in Section 36 of the same township,
alleging settlement the 9th of the same month; and also the appeal of
Nicholas Kirst from your decision of March 20, 1882, rejecting his appli-
cation of January 31, 1882, to file a like statement upon certain tracts
in Section 26 of the same township, and alleging settlement the 27th ot
the same month. '

The question in the three cases being the same in each case, I consider

them as one. You rejected these applications because the tracts were
embraced in the prior private entries of John D. Ross.

A qu,estlon similar to that involved in the present cases arose in the

case of Sipchen v. (the same) Ross, wherein it was held by this Depart-
ment, October 30, 1832 (9 C. L. O., 181), that, nnder the ruling of the
Supreme Court in the case of Eldred ». Sexton (19 Wall,, 189), the en-
try of Ross being unauthorized by law, and therefore invalid—because
" the land had not been re-offered since its reduction in price by the joint;
resolation of Congress of July 5, 1862 (12 Stat., 620)-—must be set aside.
This ruling harmonizes with that in the earlier case of Wilcox ». Jack-
- son (13 Peters, 498), that land must be ¢ legally appropriated ” in order
- fo its severance from the mass of public lands, and also with the later
one in the case of Belk v. Meagher (104 U. S., 279), that a thing required
to be done by.law, but not done in accordance therewith, is as if not
done. :
As the applleatlons now in question were for land embraced in the
prior entries of Ross—illegal for the reasons stated in the case of Sip-
chen v. Ross—and the land was consequently unappropriated, the rul-
ing in that case must also apply to these cases. ~

Upon request of parties claiming interests in lands affected by that
decision, its application to the present cases, and others represented to
be similarly sitnated, was suspended by my order of November 23, in
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order to enable them to ask relief of Congress from the effect thereof,
Such application wus made at the last session, but the House Commit-
tee on Public Lands reported adversely thereto, believing that the
proper executive officers or courts having jurisdiction should proceed
to dispose of such cases according to law, and no further action was had
thereon (H. R. Report No. 684, first session, Forty-eighth Congress).

As there seems no valid reason for further delay in the disposal of
these cases, nor for continuance of the order of November 23 (which is
hereby revoked), you will permit the applications of Weimar, Kirst, and
Murphy (which seemed meritorious under the facts in each) to be filed
as of the dae thereof, and proceed with them in due course, leaving the
question involved in Sipchen’s case, and other questions, for future con-
sideration as other cases may be presented, and as the facts of each may
require. .

Your decisions in the applications named are accordmgly reversed,
and the papers are herewith returned to you.

RAILROAD GRANT—HOMESTEAD SETTLEMENT.
SOUTHERN PACIFIC RAILROAD COMPANY (BRANOH) v. LOPEZ.

Settlement on unsurveyed land (within the granted limits of this road) at the time
the company’s right attached, with a view to homesteading it when surveyed, is
such a claim as excepted the land from the grant.

Sec. 3, act of May 14, 1880, is nol to be construed as operating so as to divest rights
acquired, under other laws prior to its enactment.

Secretary Teller to Commissioner MeFarland, October 2, 1884,

1 have considered the case of the Southern Pacific Railroad Company
(Branch Line) ». Jose Juan Lopez, involving the S. £ of SE. % of See. 25,
and the N. § of NE. } of Sec. 36, T.5 N,, R. 17 W,, S. B. M., Los An-
geles district, California, on appeal by the company from your deeision
of May 19, 1881, holding Lopez’s homestead entry thereon for approval
for patent.

It appears that the land is within the granted limits of the road, plat
of which was filed April 3, 1871, and withdrawal thereunder made May
10, 1871. Township plat was approved July 17, 1880. On September
20, 1880, Lopez made said homestead entry No. 640, claiming ander
the act of May 14, 1880 (21 Stat., 140). ~His final proofs, on February
16, 1881, showed sel;blement in December, 1366, and the necessary qual-
1ﬁcat10ns, residence, ete., to entitle him to patent, and therenpon final
certificate No. 2756 was 1ssued to him.

Section 3 of the acf of May 14, 1830, allows to a homestead claimant,
on either surveyed or unsurveyed land, “ the same time to file his appli-
cation that is now allowed to settlers under the pre-emption laws to put
their claims on record,” and declares that ¢ his right shall relate back
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to date of settlement the same as if he had settled under the pre-emp-

tion law.” This act introduced several new featuresintothe homestead.:.

law, and among others the initiation of a homestead claim by settle-

ment, whether theland is surveyed or unsarveyed. Prior to the passage

of the act, the onlylawful initiation of a homestead claim was by an

entry or filing (except in cases coming under Section 2294, Revised

" Statutes), and there was no right of homestead upon unsurveyed land.
In granting these additional rights to homestead settlers, it is not to be

" supposed that Congress intended the act to operate so as to divest
rights already acquired under other laws; and hence it cannot be held
that, in the case before me, it clothed Lopez with any right against the
Railroad Company superior to that which he had at date of the definite
location of their line, or that it destroyed any vested interest which
they may have thereby acquired in the land. If he haé no right to the
land at said date, it went to the Railroad Company under the grant,
and the act referred to had no effect on it.

The company claim that it did so go to them under the grant. The
act of July 27, 1866 (14 Stat., 292), granted only such lands as were
t“not reserved,sold, granted, or otherwise appropriated, and free from
pre-emption or other: claims or rights” at date of definite location ; and
provided that ¢ whenever prior to said time any of said sections or parts
of sections shall have been occupied by homestead settlers, pre-empted,” ete.,

. lien lands might be taken. Now ahomestead entry, which must be made
on surveyed lands, would be within the descriptive terms ¢ other claims”
without doubt; but the question material to the case before me, wherein
the land was not surveyed, is whether a homestead settlement on un-
surveyed land, with-a view to entering it when surveyed, is within said
terms. I thinkitis. Construing together the granting wordsand those
respecting the lieu land selection, it is evident that one of the ¢ other
claims or rights ” excepting land from the operation of the grant was
“occupation by homestead settlers.” The word “occupied” and the
idea conveyed by it were foreign to the homested law at date of this
" act, as an essential element in the reservation of land. I need not re-
¢ite the numerous deeisions of the courts and of the Land Department,
which settle the principle that under the homestead law it is the “entry”

which reserves land (except for the short period during which it. is

reserved by settlement under the act of May 14, 1880), and not any

occupation by the claimant before or after it. The language of the-

- granting act is therefore peculiar in this respect, and we are to suppose
that it was used deliberately, with knowledge of then-existing law,
and for a special and important purpose. We must interpret it in ae-
cordance with this evident purpose. Congress was aware that by this act

it was making grants of lands far beyond the line of the government.

© surveys, in regions occupied and to be oceupied largely by settlers
awaiting the advent of the surveyor to prefer their claims. By Section
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6 the homestead law was extended to the even sections after survey,
and expressly withheld from the odd sections before and after survey, and
yet inSection 3 land “occapied by homestead settlers” was excepted from
the grant. Congress knew that unsurveyed land could not be **entered ”
as homesteads; it had in terms prohibited homestead “entry” on these
lands; it was aware that only by such *entry” could a claim be appro-
priated and reserved from the grant, without express exception; and
therefore in the use of the words “occupied by homestead settlers” it
intended to make such express exception, and to indicate a different
kind of appropriation by a class of settlers not within the letter of the
bomestead law, though clearly within its spirii, namely, those who had
made a home on the public domain in advance of the surveys, with the
_ intention of subsequently claiming it under said law. If this was not
the purpose, then the employment of the peculiar language referred to
was a vain and useless thing; and such a thing we are not to suppose
Congress has done (92 U. 8., 733).

It therefore follows that the land claimed by Lopez, whose proofs are
not questioned in any particolar, and who preferred his claim promptly
upon survey, was ‘“oceupied by a homestead settler” when the grant
to this company took effect, and hence excepted from the operation of
the grant. ' ;

Your decision is affirmed.

FEES—REDUCING TESTIMONY 70 WRITING.

CIRCULAR.

‘WaAsHINGTON, D. C., October 3, 1884,
Registers and Recelvers, United States Land Offices : '
GENTLEMEN: Itis ordered that hereatter all testimony for eclaimants
in establishing pre-emption or homestead rights, or mineral entries, and
testimony in contested cases, shall be reduced to writing under the di-
rect supervision of registers and receivers, whenever such testimony is.
taken in towns where local offices are established.
Very respectfully,
L. HARRISON,
Acting Commissioner,
Approved October 4, 1884. '
» H. M, TELLER,
Secretary.

1
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TIMBER TRESPA8SS—PUBLIC LAND.

HENRY WILLIAMS.

In view of the fact that the trespasser was misled as to the character of the land and
bLis rights, and of the improbability of maintaining a eivil or criminal action
against him, his proposition to pay $2.50 per acre stumpage value, $2.50 per acre
for the land, and the expenses of watching and earing for the wood, may be ac-
cepted.

Secretary Teller to Commissioner MecFuarland, October 4, 1834.

I am in receipt of your letter of the 26th ultimo, and the several doc-
aments therein enumerated, relative to the alleged trespass by Henry
Williams, of Sweetwater, Nevada, in cutting cordwood from certain
described public lands in California.

In view of the facts set forth, especially that Williams believed said
land to bé unsurveyed (such belief being based upon statements made
by Mr. Garrard, deputy United States surveyor in that locality), and
that e understood the land to be mineral land (as affidavits from B. T.
Brown, district mining recorder, and other parties declare it to be, the
records of your office to the contrary notwithstanding), and that he
believed that, in any event (the land being in the immediate vicinity of
mineral land) he had a right to cut timber therefrom for mining and
domestic purposes; and in view of your suggestion as to the impossi-
bility, under the circamstances, of maintaining either criminal or eivil
action against the trespassing party, I concur in your recommendation
that Williams’s proposition be accepted, to wit: That he pay for the -
wood its stampage value of two dollars and fifty cents ($2.50) per acre,
making a total of three hundred and twenty dollars ($320) for the frac-
. tional sections trespassed upon (aggregating 128 acres), and two dollars.
and fifty cents (82.50) per acre for the land itself under the act of June
3, 1878, and that he pay all expenses incurred in watching and earing for
said wood. You will notify the specvial agent and the proper receiver
of public moneys accordingly. . ,

PRE-EMPTION—FINAL PROOE.

INSTRUCTIONS.

The questions and answers in the printed forms for pre-emption proof must be read
overto the wituesses by the officer taking the proofs; he cannot otherwise properly
make the required certificate.

Such officer is required to test the reliability and the extent and means of knowledge
of claimants and witnesses by cross-examining them.

Commissioner MeFarland to register and yeceiver, Olympia, Washington
Territory, Qctober 6, 1884.

I am in receipt of information to the effect that you and other officers
in your district before whom testimony in pre-embtion cases is taken are
not in the habit of asking each question in the printed blanks farnished
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for taking testimony in such cases, but simply ask the affiant if he has
read the affidavit and if that is hlS signature, such affidavit usually be-
ing signed when submitted, and then the party is sworn.

It is expected that each question and answer in such blanks will be
read to the parties making the affidavit by orin the presence of the offi-
cer before whom such affidavits are made. Your attention is called to
the notes appended to the forms of proofs prescribed in the general
cireular of this office, which require the officer taking proofs to certify
over his official signature that the questions and answers were 50 read.
It is not permissible for registers and receivers or other officers to make
that certificate when the questions and the answers have not heen read
to the parties in the presence of the attesting officer, nor should proofs
made otherwise be accepted by you.

Officers taking affidavits or proofs in public land cases are also re-
quired to cross-examine claimants and witnesses to test the reliability
of their answers and the extent and means of the mformabmn of wit-
nesses.

“See Secretary’s decision of January 30, 1884, in case of Henry Buch-
man (3 Rep., 275); also office instructions of April 3, 1884, to register
and receiver, Huron, Dakota Territory (3 B. L. P., 253) and to regis-
ter and receiver, Humboldt California, August 19,1884 (3 L. D., 84).

Registers and receivers are expected to strictly Lomph with thebe in-
structions, and to advise all officers taking affidavits or proofs in public
land cases of said requirements.

PRACTICE—APPEAL; INTERVENOR,
0J0°' DEL ESPIRITU SANTO.

Notice and grounds of appeal must be filed in the General Land Office, and served on
the opposite party, within the time required by Rules 86 and 87.

One not a party to the record will not be recognized as appellant, nor as petitioner for
rehearing, unless he first discloses on oath his interest in the case.

Assistant Commissioner Harrison to surrveyor-general, Santa Fé, N. M.,
October 7, 1884,

¥ % * 1t appears from your letter of August 12, 1884, that you
notified the parties that the extension of time for appeal beyond Octo-
ber 1 could not be recogrized, and that you forwarded to them, in each
case, a copy of said office letter; (3 L. D., 59).

Under date of September 3, ultlmo H. M. Atkinson, as attorney for
Mariano 8. Otero and Pedro Perea, transmitted to this office their peti-
tion having reference to the survey aforesaid, and at the same date, as
appears, filed with you an appeal of the same parties fromn the decision
of this office of June 14, 1834, aforesaid (2 L. D., 425).

Said petition is in the name of said parties as * part owners of said
grant,” and sets forth upon information and belief that the sarvey to
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which said decision relates is incorrect in other respects than that to -
which the amendment is directed, and that they purpose to forward’
proofs to substantiate their allegations—(the non-production of which
with their petition they excuse)—said petition being directed, appa-
rently, to the procuring of a review of the case in this office and the
extension of the limits of the elaim. It suggestsf that the appeal of the
petitioners be held in abeyance for forty days to enable them to procure
and forward their proofs. 1t is signed «Mariano 8. Otero, Pedro Perea,
by Henry M. Atkinson, their atty. in faet,” and is only verified by the
oath of said attorney, who deposes ¢ that the matters and things set
forth in the foregoing petition he believes to be true from information
obtained relative thereto from credible parties.”

First. The first question presented by this state of the proceedings is
as to the validity of the appeal. Rule 86 provides that ¢ notice of an
appeal from the Commissioner’s decision must be filed' in the General
Land Office,and served on the appellee or his counsel, within sixty days'
from the date of service of notice of such decision.” Rule 87 allows ten
days additional when the notice is given through the mails by the reg-
ister and receiver orsurveyor-general. The notice in this case was given
by the surveyor-general, by mail, June 25. The seventy days allowed
for appeal by the two rules referred to, therefore, expired September 3.
The notice of appeal bears date September 23, and was received and
filed in this office September 30, twenty-seven days after the time al-
lowed by therules. . . . Rule 86 requires that, besides being filed in
this office, the notice of appeal shall be ¢ served on the appellee, or his
counsel, within sixty days from the date of service of notice of such de-
cision.” - Rules 93, 94, 95, and 96 preseribe the manner of service of such
notice, and of making proof of the same. In this case no noticeis alleged
or shown to have been given. Rule 102 provides that “no person not
aparty to the record shall intervene in a case without first disclosing on
oath the nature of his interest.” The appellants are not parties to the
record, nor is either of them a party thereto, the first appearance of their-
names in any proceeding in the case being in the petition and appeal
aforesaid ; and they have not, nor has éither of them, disclosed on oath
the nature of their interest, or of the interest of either of them, in the
case or in its subject matter. » _

I must hold the appeal not well taken, it not having been filed in
time, the parties thereto not being qualified to intervene in the case
by reason of failure to make proof of interest as required, and not hav
ing shown service of notice on any party as appellee.

Second. The appeal (which, if held valid, would take the case from
the jurisdiction of this office,) being dismissed, the petition aforesaid
remains to be considered. The same objections apply to its reception -
as to the ap'peal, ander rules 102 and 99,—the petitioners not having
disclosed their interest on oath, nor accompanied their petition with
proof of service on any opposing party. The petitioners only allege
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part ownership. The grantin the case was made to Luis Maria Cabeza
de Baca, and the claim was confirmed 10 his numerous heirs, whose names
are set forth in their petition to the surveyor-general for confirmation.
Besides, there are the conflicting claims of Ignacio Chaves on the west,
and of the Pueblos of Zia, Santa Ana, and Jemez overlapping the Ojo
del Espiritu Santo claim,—both under grants senior to that of the latter,
and, though unconfirmed, favorably reported to Congress for its action,
The owners of these claims, as well as the co-owners of the petitioners
in the Ojo del Espiritu Santo claim, should have been served with notice
of the proceeding and copies of the petition ; and for want of proof of
such service and of the disclosure by the petitioners of their interest on
oath, the petition cannot be received. '

The petitioners are, however, atliberty to re-file the same, accompanied
by the proper proofs, if they choose to do so.

HOMESTEAD—CONTEST.
KINCAID v. JEFFERSON.

Until the government takes some action to enforce the forfeiture of a homestead en-
1ry, contest against it may properly be allowed, although brought after the
expiration of seven years from the date of the entry.

Where final proof has not been made in seven years, the local officers are required to
promptly notify claimants that thirty days will be allowed them wherein to show
cause why their entries should not be canceled, )

Oommissioner McFarland to register and receiver, The Dalles, Oregon, Oc-
 tober 1, 1884,

I have received your letter of August 12, 1884, transmitting the rec-
ord of contest in the case of John L. Kincaid ». Thos. Jefferson, involving
the W. & of SE.  of Sec. 34, T. 1 8., R. 23 E.—homestead entry No 25,
dated Nov. 18, 1875.

At the daté of filing contest, April 26, 1884, more than seven years
from date of entry had elapsed. It has been sometimes ruled that con-
test should not be allowed after the expiration of such time, because
the entry is then subject to cancellation for failure to make proof, and
a contest is not necessary in order to clear the record of the forfeited
entry. It is my opinion, however, that outil the government takes
some steps to enforce the forfeiture, contest may properly be allowed.

In the present case contest was brought on the ground of abandon-
ment; notice by publication; no appearance by claimant. The evi.
dence shows that Kineaid never resided upon, improved, or cultivated
the land. Your decision is in favor of contestant, and the same is
affirmed, and the entry canceled. :

Your attention is called to the fact that nearly a year and a half had
elapsed after the expiration of seven years from date of entry in this case,
and no steps toward canceling the entry for failure to make proof had
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been taken, notwithstanding your explicit instructions under eircular of
December 20, 1873, which require registers and receivers in every case
when proof has not been made at the expiration of seven years to notify
the party of his non-compliance with thelaw, and that thirty days from
service of notice will be allowed Liim to show cause why the claim shounld
not be declared forfeited, and the entry canceled. '

A form of notice for this purpose is furnished, and registers and re-
ceivers are required to forthwith report to this office upon the expira-
tion of said thirty days. ' '

You are enjoined that these rnles must be strictly complied with, and
registers and receivers should be careful to see that delay is not per-
mitted to occur in giving the required notices and forwarding their
reports. ~

TIMBER TRESPASS—SETTLER'S CLAIM.
J. HUNTLEY.

Down timber on unsurveyed public land may be used by an actual settler thereon
under the pre-emption or homestead law.

Commissioner MeFarland to J. Huntley, Bllensburgy Oregon, October 10,
' 1884.

S1R: I am in receipt of your letter of the 23d ivstant making inqui-
ries in regard to the disposal of “down” timber on unsurveyed land.

You are informed that since settlement upon unsurveyed lands may
be made the basis of a homestead or pre-emption entry to the extent of
160 acres, a person occupying and claiming such land under said laws is
. deemed entitled to_the use of the timber. Actual settlers will not be
interfered with in taking so much timber as they may need for their own
use and the support of their improvements.

You 2 e, however, informed that existing restrictions in regard to the
takinfgfof public timber apply equally to unsurveyed as to surveyed
landg.

PRIVATE CLAIM—MEXICAN GRANTS.
EL TAJOo GRANT.

Instructions concerning investigation and report by the local officers, upon a Spanish '
or Mexican grant in New Mexico, nnder act of July 22, 1364.

Commissioner McFarland to surveyor-general, Santa Fé, New Menico, Oc-
i tober 10, 1884,

In your letter of August 8th last, relating to the El Tajo-claim, orig-
inating under an alleged Spanish or Mexican grant to Diego de Padilla,
you recommended an investigation of said claim. :

Referring to said recommendation, your attention is called to the 8th
Section of the act of July 22, 1854 (10 S'ta}t., 308), and the instructions

s
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of this office of August 21,1854 (Apnual Report G. L. 0., 1854, p. 19),
issued in pursuance of said act. By said section your office is author-
ized and charged with the duty to ascertain the origin, nature, charac-
ter, and extent of all claims of this classin the Territory of New Mexico;

- empowered to issue notices, summon witnesses, administer oaths, and
do all other necessary acts; and required to make a full report on all
such claims, with the decision reached as to the validity or invalidity
of each, to be laid before Congress for its action. This act, and the in-
structions aforesaid, prescribe the only means of investigation in such
cases. .

It appears from statements in your letter that in 1872 Franz Huning
and brother, claiming to derive title from the son or sons of Padilla,
filed papers and proofs in your office relating to said claim; and T infer
thereirom that they then made, or intended to make, presentation of
their claim for investigation and report under the act of 1854 aforesaid.
As the public surveys are being extended over lands possibly covered
by this claim, and settlements of the same are likely to follow, which
will lead to complications and embarrassments in case the validity of
the claim shall be finally establisbed, it is highly important that its
right to recognition and its approximate limits should be determined as
soon as practicable, in order that it may be known whether the reser-
vation from disposal by the United States declared by said act applies
to said land in favor of said claim, and it so the extent of such reser-
vation, : .

1f, therefore, upon inspection of the papers and proofs filed by Hun-
ing and brother, as aforesaid, it appears that they made presentation
of the claim under the act of 1854, and in such form as to entitle it to
consideration under the provisions of said act, you will proceed to ex-
amine the case upon the papers and proofs presented’and such other
documents relating thereto as you may find in the archives in your office,
and decide and report the same, with triplicate transeript of the record,
in the usual manner. :

As the case has been so long suspended, or held (as the case appears),
without action, it is snggested that you notify the claimants of yonr in-
tention to examine and report upon the claim. appointing an early day
when they may appear and present further proofs, if they desire to do
s0. Besides the validity of the original grant, their ownership or title
will be subject to inquiry. '

You may also call and examine witnesses, or introduce other proofs
on the part of the United States, if any are known to be available.
Though the claim if found valid cannot be definitely located till after
confirmation, as a part of the ingniry you will endeavor to ascertain
approximately, or as nearly as possible, the location and boundaries or
limits of the same, and advise this office thereof to the end that the
land covered by the claim may be withheld or withdrawn from settle-
ment or disposal, pending final action thereon.
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OREGON DONATION—ERRONEO US PATENT.
JoEN CROSBY.

. Directions for the presentation of a case for reissue of patent, where, by error of de-
seription, it excludes land not within, and includes land without, the true limits

of the claim.

Assistant Commissioner Harrison to register and receiver, Oregon City,
Oregon, October 10, 1884.

1 am in receipt of the register’s letter of the 26th nltimo, transmitting
a patent, dated November 13,1865, issued on certificate No. 729, for the
donation claim No. 40, of John Crosby and his wife, Rachael Crosby,
of Multnomah county, Oregon. '

There is also transmitted with said patent the affidavit of Hannah
M. Smith. In this affidavit Mrs. Smith swears thab she is the present
owner of said tract of land, “except a small tract of the same, which
she conveyed to one James M. Stott, on or about the 20th day of March,
1883, and which said small tract she is desirous, if need be, to further
confirm to said James M. Stott” It appears, by a certificate attached -
to said patent, that the same has been made a matter of record in the
‘county of Multnomah, Oregon, the county where the land patented is
situated. _ : '

Mrs. Smith now desires to surrender said patent and have a new one
“issued in lien thereof, for the reason that the present patent describes '
the initial point of the survey of the aforesaid claim to be 9.01 Chains
north and 4 Chains west of the southwest corner of the southwest quar-
ter of Section 22 (ifi township one, north, of range three, east), whereas
the official survey shows that this point is 9.01 Chains north and 4
Chains east of said corner. This ercor in the description of the initial
point of the official survey of said elaim makes the patent exclude lands
upon the east covered by said survey, and include lands upon the west
not claimed, which lie wholly without the limits of the donation claim.

I have, therefore, to instruct you to return to the party or parties in’
interest the aforesaid patent, which is herewith inclosed, and advise
them to execute thereon a deed of relinquishment to the United States
of all the land which is included in said patent which lies outside of
said claim as officially surveyed, and to canse said relinquishment to
be properly acknowledged and recorded in the record of deeds of said
Multnomah county. Yoa will also advise the persons interested that
they must furnish this office with a properly executed abstract of title
prepared by the custodian of the records of deeds of the aforesaid
county. After the deed of relinquishment is recorded it .should be cer-
tified by the proper officer, and the patent returned here through your
office, accompanied by the abstract of title herein referred to,. and it
the parties making the relinquishment are the proper persons to execute
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the Same, as shown by said abstract, proper action will at once be taken
by this office, with a view to the issuance of a new and correct patent,
in accordance with the official survey of the claim in question.

REGISTERING MAIL MATTER.

CIRCULAR.

WasHINGTON, D. C., October 11, 1884,
Surveyors- General, Registers and Receivers, and Special Agents :

GENTLEMEN: My attention having been called to the fact that in
many instances undue amounts for registration fees on letters and pack-
ages have been expended, you are notified that hereafter you will reg-
ister such matter only as may be specially required to be registered by
instructions of this office. ) ,

The general correspondence of your office with this office or the publie
is not required to be registered, and such registration will not hereafter
be paid for by the United States.

The practice of transmitting official retarns in registered packages
will be discontinued.

Paragraph 40 of circular of September 15, 1883, requiring certificates
of deposit on account of surveys to be transmitted in registered pack-
ages, is rescinded. .

Notice of hearings in contest cases required by Rule 14 of practice to
be mailed by registered letter are to be sent by contestants, who must
furnish proof thereof, and are not to be registered.at the public expense.

Notices of hearings and decisions in cases where hearings are ordered
on behalf of the government, will be registered as a matter of evidence.
No other registration fees will be paid by you without further authority.

Very respectfully, L. HARRISON
* t ,

Acting Commissioner.
Approved October 15, 1884,

M. L. JOSLYN,
Acting Secretary.

HOMESTEAD—CULTIVATION.
CHARLES C. WATERS.

Both residence and cultivation are required in homestead cases, except in adjoining
farm homesteads. In grazing conntries, grazing stock has been held equivalent
to caltivation.

Asst. Commissioner Harrison, to Chas. C. Waters, esq., Little Rock, Ark.,

October 11, 1884,

I am in receipt of your letter of the 4th inst., in which you state that
you are preparing an argument in a case before the courts involving
the guestion ¢ is a homesteader required both to reside upon and cul-
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tivate” the land embraced i his entry. You refer to the language, es-
~ pecially to the word ¢ or,” used in Section 2291, U. 8. Revised Statutes,
and ask if there have been any Federal Court decisions on that point,
ete. - . o : ‘
In reply I have to state that it has been uniformly held by this office
and by the Department proper that both residence and cultivation are
required in homesiead cases, Under date of October 18, 1871, Assist-
ant Attorney-General Smith, in the ease of Abraham Rider (1 C. L. L.,
233), held that the word “or” in Section 2 of the act of May 20, 1862
(See. 2291, R. 8.), was intended to apply to that class of entries
‘designated as ¢ adjoining farm” homestead entries, and that both resi-
dence and cultivation are required in other cases. Oectober 3, 1880, Sec-
retary Schurz, in submitting a case to the Attorney-General for confir-
mation under Sections 2450 to 2451, Revised Statutes, held that stock
w;&wm to agricultural pursuits that;
in_grazing countries, use of the land for that purpose, with proof of.
residence, is a satisfactory compliance with the homestead laws, which
opinion was concurred in by Attorney-General Devens. - B ,
This uniform ruling or construction of law has-been confirmed by Con-
gress in subsequent enactments. See act of June 8, 1872 (Secs. 2305 and
2308, U. S. Rev. Stat.), and act of March 3, 1879, granting additional
homestead rights to settlers on lands within railroad limits, which
provides, . . .. “and the residence ‘and cualtivation of such person
upon and of the land embraced in his original entry shall be consid-
ered,” ete. 1 will refer you to the cases of U.8. ». Thos. McEutee,
U. S. Dist. Court of Minnesota (¢ C. L. O., 138), and Bellinger-v. White
(6 Neb., 399.) ' . , ) '

FINAL PROOF—NOTICE; PROTEST.

INSTRUOTIONS.

Publication for 1hirty days of notice of final proof by claimant, and the thirty days’
notice by contestant required by Rale 8, ave in harmony. The claimant must be
prepared o defend his elaim against all charges and coanter-claims, with right to
postponement or adjournment if necessary. Non-appearance uuder the notice’
does ot ba contest under Rules 4 to 6, if satisfactory reasons therefor are given. -

Commissioner McFarland to register and receiver, Gunwison, Colorado,
October 11, 1884.

1 am in receipt of your letter of the 25th ultimo referring to mine ot
the 17th ultimo; (3 L. D., 112). You desire to know whether the instruc-
tions that evidence should be taken in protest cases at the time set by
notice for taking proofs are to be understood as superseding Rule 8 of
published Practice, requiring notice of thirty days to be given of all
. hearings. X '

You are advised that there is no Yonflict between said instruetions
and the rule referred to. In cases of contest instituted upon allega-
tions against an entry, contestant gives notice of thirty days to claim-




142 DECISIONS RELATING TO THE PUBLIC LANDS.

ant. When claimant advertises his intention to make proof he gives a
notice of thirty days. The required notice is therefore given in Loth
classes of eases. Claimant having by his notice invited objections to
his entry, and a time and place being set where any adverse claim
may be asserted, he is expected to be prepared to defend his claim
against all charges and counter claims which may be presented. If
more time is necessary to obtain evidence, a postponement may be had
in the usual manner or by consent of parties, as in ordinary contest
cases, or an adjournment to a future da»y to the local office can be had
if parties so desire.

But non-appearance under such notice by an adverse claimant does
not bar his right to institute a contest against the entry under Rules 4
and 6 of Practice after entry has Leen made upon a showing of suffi-
cient cause, and stating satisfactory reasons why he did not appear at
the time set for making proof. Awud an entry may in the same manner
be contested for fraud, or for failure to comply with the law, at any time
before patent issues.

TIMBER TRESPASS—SETITLER'S CLAIM.

W. B. PATTEE.

For trespass upon a homestead claim, snit mnst be brought by the settler ; but such
trespass is also an offense against the United States, for which the offender is
liable.

Commissioncr McFarland to W. B. Paitee, Florence, Wisconsin, October
11, 1884.

SIR: I am in receipt of yourletter of the 8th instant inquiring as fol-
lows: ¢ If alumberman cuts pine and removes it from a homestead
while the homesteader is absent durmg the winter months, what re-
dress has the homesteader?”

*You are informed that the homestead settler must seek his individual
redress in the localcourts. Such trespass is, however, an offense against
the United States, and the trespasser is equally as liable as if the timber
“was cut from unentered land.

PRIVATE CLAIM—INDEMNITY SCRIP.

THOMAS MEAGHER.

The scrip having been assigned to an unknown person, the name erased, and that of
the claimant inserted, the latter is required to show his title and right of posses-
sion, and to account for the said erasure.

Assistant Commissioner Harrison to register and receiver, Duluth, Minn.,
October 13, 1884, ,

Upon an exémination of the assignment of certificate of location M
37, subdivision No. 1, issued by this office August 2, 1879, in part satis-
faction of the claim of the cities of Baltimore and New Orleans, under
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a decree of the Supreme Court of the United States, and applied in

payment of commuted homestead entry No. 2079, of Thomas Meagher

for the SE. 1 of SE. £ of Sec. 21, the SW. £ of SW. £ of Sec. 22, the

NE. 1 of NE. 1 of Sec. 28, and the NW. 4 of NW. £ of Sec. 27, T. 62 N,

R. 23 W., Minnesota, from James Austin, the assignee of the said con- -
firmees, it is found that the serip was assigned to some person unknown,

and the name erased and that of Thomas Meagher substituted.

You will pleasé require Mr. Meagher to show, by affidavit, how he
came in possession of said scrip, and to account for-the erasure in the
body of said assignment, upon the receipt of which you will transmit
the same to this office. .

TIMBER CULTURE—DEVOID OF TIMBER.
Box ». ULSTEIN.

An “adequate supply of timber” exists, within the meaning of the rule in Blenkner .
Sloggy, and bars a timber-culture entry, when on a seetion there are, or probably
will be, ten acres of trees, or sixty-sevep hundred and fifty trees, living and
thriving.

That many trees are small, and others burned off, or cut off, does not ehamge the fact
that nature has already done for the section what the tlmber—culture law was
designed to do. ,

Acting Secretary Joslyn to Commissioner McFarland October 11, 1884,

I have considered the case of William Box ». Carl Ulstein, involving
-titmber-culture entry No. 2279, on the NE. 4+ of Sec. 31, T. 153, R. 43,
"Crookston district, Minnesota, on appeal by Box from your declsmn of

November 28, 1883, sustaining the entry.

This contest was brought on the allegation that the land was not de-
void of timber, and, therefore, not subject to timber-culture entry. A fter
hearing, the local officers recommended cancellation of the entry for
the following reasons, to wit: ¢ From the testimony introduced, we find -
that said seection contains groves of natural timber, covering not less
than twenty-five acres of its area, the timber being of such kinds as are
used for domestic purposes in that vicinity.” In disapproving their
recommendation your office remarks that ¢ your [their] decision of May
25, 1883, was in accordance with the rulings thenin force ; butin view
of the decision in the case of Blenkner ». Sloggy (2 L. D. 267)‘/1 am . of
the opinion that M. Ulstein’s entry should remain 1ntact ¥ In said
-case the finding of fact was that there were five hundred good timber
trees growing in one corner of the section, in the bend of a creek,
and so situated that there was no prospect of their spreading to any
other part of the section, which was wholly prairie. The rule laid down
was that ¢ the question as to whether a section is devoid of timber is to
be determined by ascertaining whether nature has provided, what in
time will become an adequate supply [of timber] for the wants of the .
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people likely to reside on that section.” The rule was applied to the
facts as above recited, and the entry was sustained.

The facts in the case before me are quite different from the foregoing.
Here it appears that, whilst the section is mostly prairie, there is a stream
crossing it from northwest to southeast, along whose banks trees grow
thickly ; that this stream overflows its banks each year, making in the
prairie what Ulstein calls ¢ sink holes,” wherein flourish groves of trees;
and that this timber covers some twenty-five acres or more of the sec-
tion. The trees, according to Ulstein’s own testimony, are willow, pop-
Jar, balm of Gilead, and oak, all recognized as timber by the Land De-
partment.. Many of both the poplar and oak trees are shown to be
from six to thirty-six inches in circomference, and from three to thirty
feet in height. Mr. Ulstein called most of this timber ¢ brush,” but ad-

-mitted that it was ¢ pretty heavy,” aud that it “consists of willow, pop-
lar, balm of Gilead, and a little oak from one foot up to twenty feet
lLigh, and from two to six inches around.” Otler witnesses showed that
this ¢ brush” consisted largely of vigorous, thrifty oak saplings, of which
over one thousand were counted in one grove of eight acres; that there
were six groves on the section, which all contained, in addition to the
oaks, poplars and other trees in a generally healthy condition, and that
in the whole there was not more than one acre of what could properly
be denominated “brush.” The finding of the local officers, above re-
cited, is therefore fully justified by .the evidence obtained at the hearing.

The question, then, is, has nature in this case provided what in time
will become an adequate supply of timber for the inhabitants of the sec-
tion? 1 think that we find the proper standard of “an adequate supply”
in the timber-culture act, which provides for the planting of ten acres
to timber, and for the existence of six hundred and seventy-five living
and thrifty trees to the acre at date of final proof. Sixty-seven hundred
and fifty trees on a section, or the probability that from the existing
natural supply there will be that number in the future, is clear proof
that the land is not devoid of timber., In the case before me there is no
estimate of the aggregate number of trees and saplings now growing,
but I am conviuced from the testimony as a whole that there are more
than sixty-seven hundred and fifty which will make timber trees.

It is in evidence, and strongly urged, that most of these trees are
small and young, and that some of thewin have been injured or destroyed
by fire. But this does not change the fact that natare has already done
all that the timber culture act was designed to accomplish; thatis,nature
has already provided at least twenty-five acres of land in that section
capable of producing, and actually produeing, good timber trees. What
she has done heretofore it is to be presnmed she will do hereafter.
‘Wherefore the timber-culture act is not to be called into action, when
it appears that nature has supplied ten acres of good timber-producing
land in a section, though at any given time it may appear that most of
the trees are young, or that they have been burned off or cut off.
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1t is urged by counsel for Ulstein that most of the trees on this see-
tion are poplar or cottonwood, and that at date of this entry trees of the
-poplar family were not regarded as timber trees. This is an error. The
entry in question was made November 26, 1881, and by instructions of
December 4, 1879 (2 C. L. L., 670), this Depaltment directed that such
trees be classed as timber treas .

Your decision is reversed, and you. are dlrected to caneel Ulstem’s

i

CUSADEN v. PERLEY.

- Registers and receivers may nob require the parties, or either of them, to appear

before them—nor may they take supplementary testimony—when they ha,ve
~ directed the testimony to be taken by some other officer.
Acting Oommissioner Harrison to register and receiver, Gainesville, Flor-
tda, October 14, 1884.

- Tamin recelpt of your letter of the 8th instant, in the matter of the
contest of Arthur W. Cusaden against homestead entry No. 9951 by
Frank L. Perley, stating it to have been your practice, in cases where
testimony is authorized to be taken before another officer than your-
selves, to require the parties to also appear before you at the time set
for hearing at your office, and to dismiss contests When contestant fails’
so to appear

“You are advised that this practice is erroneous. Under amended
Rule of Practice 15, testimony in contest cases is anthorized to be taken
elsewhere than at the land office expressly for the purpose of say! ng
parties the expense of going to the land office. When testimony il jso
taken, your duty at the ¢ hearing” set before you is simply to consider
and a(,t upon the testimony taken before “the designated officer. You
cannot require the parties, or either of them, to appear before youn after
you have directed the testimony to be taken by some other officer, nor
can you recgive supplementary testimony offered by either of the par-
ties after the taking of testimony before the demgnated officer has been
closed.

BOUNTY LAND—CANCELED WARRANTS.
INSTRUCTIONS.

Registers and receivers are each entitled to one per cent. of the amount received, by
the local or general land office, for canceled military bourty-land warrants; de-
posits for such purposes will hereafter be made in the proper local office, if there
is one in the State, and the receiver will receive and account for such moneys as
receipts from other entries of lands are received and accounted for.

Aotmg G’ommzsswner Harrison to register and receiver, Des Moines, Iowa,
October 15, 1884,

I am in receipt of the register’s letter of July 26 last, and the letter
of the receiver dated Aung. 2, 1884, and in reply thereto have to state
7747 LAND——10 '

Bocimmeda mf e 8% vy o g o
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that the register and receiver are each entitled to one per cent. of the
amount received on account of cash substituted for canceled military
bounty-land warrants, provided that the money is received by the re-
ceiver or deposited throngh this office to his credit.

I have further to state that the practice heretofore prevailing, of al-
lowing such moneys to be deposited through this office in States where
there is a local office in existence will cease, and any substitution of
cash for canceled warrants will be made through the proper local office,
and the receiver thereof will receive and account for such moneys as
receipts from other entries of the public lands are received and aec-

coupted for.

PRIVATE CLAIM—SECOND PATENT; ACCEPTANCE.
THE MORA GRANT.

Patent omitting certain reservations was issued, but was recalled before delivery and
cancelled ; a new patent issued, reserving to the United States the occupaney of
military and timber reservations, and buildings and improvements thereon, which
was received without protest, exeept as to reservation of land : held, that the pro-
test did not apply to the reservation of buildings and improveinents. .

Second patent having been accepted with full powers, all objections not then asserted
were waived, and, said patent being valid and outstanding, a.pphcatlon for de-
livery of the canceled patent is denied.

Acting Commissioner Harrison to O. D. Barrett, esq., Washington, D. O.,
October 15, 1884.

1 am in receipt of your letter of the 25th ultimo, requesting, as attor-
ney for the owners of the Mora grant, in New Mexico, that the patent
issued under date of June 22, 1876 (subsequently canceled and now on
file here) be delivered to you.

A résumé of the leading faets in the case is necessary to an explana-
tion of my views in the matter of your demand. The Mora grant, re-
ported as No. 32 (José Tapia et al. grantees), was confirmed by Sec-
tion 3 of the act of Congress approved June 21, 1860 (12 Stat., 71). It
was surveyed in the months of July and August, 1861, by deputy-sur-
veyor Thomas Means (area 827,621.01 acres), which survey was approved
on August 5, 1871, by T. Rush Speucer, then surveyor-general for the
Territory of New Mexico.

A eounfliet existed between the Mora grant and the claim of John
Scolly et al., as favorably reported by the surveyor-general; but the ex-
tent of this interference was not at that time & matter of certainty, as
the exterior boundaries of the Scolly grant had not then been surveyed.

The military establishment of Fort Union, including a large timber
reservation, was entirely within the limits of the Mora grant, as sur-
veyed. The necessities of the public service demanded the continuance
of the post of Fort Union, as was strongly represented to the Secretary
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of the Interior by the military authorities. This office, upon the papers .
before it, made 3 full report in the case to the Department under date
of May 19, 1876, holding that the claimants under the Mora grant were
entitled to a patent for the lands embraced in said approved survey,
“reserving, however, from said patent the lands within the exterior
limits of said survey reported for confirmation in favor of John Scolly
et al.,” etc. : o

‘Aceordingly, under date of June 22,1876, a patent was issued to Tapia
and the other grantees, with the usual reservation as to the rights of
third persons, with a further reservation of theland that might be found
to be embraced in said Scolly claim, but with no reference whatever to
Fort Union or its appurtenances,—which possibly was an oversight, as
it is reasonable to suppose_the government would protect its own in-
terests. This instrument was transmitted to the surveyor-general for
New Mexico for delivery on June 28, 1876, was recalled by telegram
and also by letter dated July 11, 1876, and was returned with the sur-
veyor-general’s letter of July 25, 1876.

In the mean time (July- 19, 1876) the Secretary of War filed in the
* Department an ¢ appeal” from the aforesaid office decision of May 19,
1876, and requested a review of the case, ete. The papers were for- -
warded to Hon. Secretary Chandler, who, under date of August 12, 1876,
returned the same, stating that ¢ although the communication of the
Hon. Secretary of War is denominated an appeal, it is not strictly such,
but rather a notice to this Department that the issue of said patent
may embarrass his Department by reason of the fact that Fort Union,
a military post of the United States, is situated upon said grant”; that
* since the date of the Hon. Secretary’s letter, however, and after per-
sonal conference with him, an exception has been inserted in said pat-
ent, which, in my opinion, and as I understand in the opinion of the
Hon. Secretary, will secure to the United States its rights in said post,
and buildings and property of the government thereto Ps .. . %and
the papers are herewith returned in order that the patent when issued
may be delivered to the parties entitled thereto.” .

On August 15, 1876, the original patent referred to was canceled i
~ this office, and on the same day and date a second and amendatory pat-
~ ent for the Mora grant was issned, which was transmitted to the sur-
veyor-general,at Santa Fé, on the 19th of the same month, and was
delivered by said officer to Thomas B. Catron, as part owner of the
claim and attorney for co-owners. The amendatory patent, dated An-
gust 15, 1376, as above set forth, was similar in all respects to the first
patent, except that in the granting clause the following stipulation was
inserted, viz: ¢ and with the stipnlation that the United States herein
expressly reserves to itself the buildings and improvements situnated on
the Fort Union military and timber reservations as at present estab-
lished, together with the possession and use, of the same, and the right
to remove said buildings and improvements upon the diseontinuance or

abandonment of said reservations by the United States.”
‘ 5
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Hou. S. B. Elkins, as part owner in the grant and attorney with Mr.
Catron for eo-owners, represented the case before this office in person,
and not only made mno objection to the cancellation of the first and
issuance of the second patent containing said stipulation as to the Fort
‘Union property, but held that the maintenance of said military post for
a time upon said grant would be a benefit to the inhabitants.

Tt is unnecessary to discuss here the right (so often sustained by the
courts) of this office to issue a second patent under certain circumstances
and conditions. I will, therefore, refer now to the acceptance of the
Mora patent dated August 15, 1876, by Thomas B. Catron for himself and
co-owners. You have been furnished with a certified cppy' of Mr, Cat-
Ton’s receipt, and will perceive that he first, over his own signature,
acknowledges the receipt of the instrument from the surveyor-general
under date of Aug. 31, 1876. Upon the same paper, and over his own
signature for himself ¢ and as agent for the other owners in said grant,”
he accepts “said patent under protest, claiming and reserving the right
to claim and insist in all legal ways that I and the other owners of said
grant are the owners of the whole of said grant and tract of land as sur-
veyed, except so much thereof as may be patented by the government
in favor of the owners of the grant to John Scoley and others, and that
10 part of the land included in the survey in said patent can be legally
reserved to the government of the United States, and that no right is
in anywise admitted or acknowledged to be in the government of the
‘United States to any part or portion of the land in said survey con-
tained.” ‘ :

Mr. Catron, it will be seen, confines his objections to adverse claims
to the land eonveyed by the government. He makes no allusion what-
ever to the reservation by the government of the buildings and improve-
ments at Fort Union, or its right to remove the same upon the discon-
tinuance or abandonment of the post. Speaking of the lands which
‘cannot legally be reserved by the government, ete., Mr. Catron is evi-
dently referring to a possible sequestration or permanent reservation of
such lands without compensation, and is not denying the right of emi-
nent domain in the United States. Hence the language of said ¢ pro-
test,” as quoted, is supererogatory, applying to nothing contained in
the patent, affirming nothing not admitted by that instrument, and,
being a vain .thing, has no force. Mr. Catron accepfed the patent
(with full powers), and must be held to have waived any and all objec-
tions thereto not then asserted ; (see¢ Le Roy v. Jamison, 3 Sawyer, 369).
In the above cause, and in that of United States v. Schurz (102 U.
S., 378), the manner in which title to lands by patent from the United
States becomes vested, and passes by the record, is fully set forth.

- There being a valid ontstanding patent for the Mora grant, accepted
by the grantees, I am of the opinion, and so decide, that the canceled.
patent should remain a part of files of this office, that it is an instru-
ment which was vacated on account of a clerical error or omission in its
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granting clause, ‘and that its possession is not necessary “to the protec-
tion of the interests of the grant owners in the land confirmed to them.
Your application is accordingly denied.

PUBLIC OFFER[NG—ISOLA TED TRACTS.
JosEpHE W. FORDNEY.

See. 2455, R. 8., is not applicable to localities where there remains a considerable
quantity of unoffered lands.
It is not the policy of the Land Department to open public lands, and partmulmlw
timber lands, 1o cash purchase through public offerings.
* Acting Commissioner Harrisontoregister andréceiver, Marquette, Michigan,
October 18, 1881.

GENTLEMEN: I am in receipt of the register’s letter of the 6th
instant, relative to an application made by Joseph W. Fordney to have
certain described lands, aggregating more than 1,000 acres, offered for
sale under the provisions of Section 2455 of the Revised Statutes,
which gives the Commissioner discretionary authority to otfer, upon
published notice of thirty days,such isolated tracts as in his judgment
it would be proper to expose to sale in that manner. . This act is nob
deemed applicable to localities in which there remains a considerable
Wﬂgﬁg@d land, as in the present case.

wﬂmfm,wb

It is not the policy of the Land Department to open public lands to
cash purchase, through public offerings. The tendency of modern leg-
islation and the demands of public sentiment are that public lands
shall be retained for actual settlement and oceupation.

It is alleged that the lands which Mr. Fordney desires to have offerecl v
are not available agricultural lands, but are only valuable for timber.

I have recommended to Congress a legislative reservation of all”
timber lands of the United States, until some measure may be perfected
by which such portion of the same, as it may be found expedient to
dispose of, can be sold at a price more commensurate with the value
of the timber than can be realized under the ordinary methods of dis-
posing of public lands. Itis not my judgment that it will be proper
to expose the land applied for to public sale as requested. '

MINING CLAIM—ADVERSE CLAIM ; ASSIGNMENT.,

JACKSON MINING COMPANY.

Where a part of the ground embraced in the entry is entered by virtue of an assign-
ment to the applicant by an adverse claimant, who has been successful in the
courts, the applicant as to that portion of his claim stands in the place of his as-
signor, and must show five hundred dollars expenditure thereon.

Acting Commissioner Harrison to register and veceiver, Hureka, Nevada,

October 18, 1884.

In re mineral entry No. 670, made December 3, 1883, by the Jackson
Mining Company upon the “Tinnie” lode claim, the record shows that
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said claim was located May 6, 1876, by applicant’s grantor, who claimed
'1,200 linear feet, running almost due north and south.

An adverse claim, asserting prior right to the southern 600 feet
thereof was dualy filed, suit commenced within the statutory period, and
judgment rendered in favor of the adverse claimant. After judgment
rendered, the ground held thereunder was assigned to applicant for a
valuable consideration ($2,600),as is duly evidenced by the record ;
upon which showing you allowed entry for the entire claim, namely,
1,200 linear feet. .

The record, as it now stands, shows improvements only on the north-
ern 600 feet of said entry. Section 2326, Revised Statutes, requires
that “the party entitled to the possession” . . ., « may, without giv-
ing further notice, file a certified copy of the judgment-roll with the reg-
ister of the land office, together with the certificate of the surveyor-gen-
eral that the requisite amouut of labor has been expended or improve-
ments made thereon,” ete. The statute refers specifically to ground
judicially adjudged by a court of competent jurisdiction to belong by
right of possession to the adverse claimant. The applicant being the
assignee of such party, as to the southern 600 feet of said claim, stands
in the same position before this office as his assignor, and must under
the statute cited furnish evidence of $500 worth of improvements on
that portion of his claim formerly in 'eontroversy, in the manner pre-
scribed by Paragraph 37, Official Regulations.

TIMBER CULTURE—RELINQUISHMENT. N
EvA BROWN.

" Wlere one purchasesof a timber-culture entryman his relinquishment, it may be made
the basis of au entry by filing it with an application for the land, but it may not,
by retaining it, become the basis of a contest by the purchaser. Greene v, Graham
distinguished.

In this case the contestant, who acted ignorantly, but in good faith, may, as there is
1o adverse claim, enter the land.

Acting Secrctary Joslyn to Commissioner McFarland, October 20, 1884,

I have considered the case presented by the appeal of Eva Brown
from your decision of April 28th last, rejecting her application to make
timber-culture entry of the SE. % of See. 21, T. 116, R. 67, Huron,
Dakota. _

The tract described was originally entered by John F. Douglas, Oec-
tober 20, 1882, under the timber-culture act of June 14, 1878, On Au-
gust 24,1883, Eva Brown instituted contest against said Douglas, alleg-
ing as a reason that he ¢ had made and executed a reélinquishment of
said tract, and holds the same for sale and speculation.” This relin-
quishment Brown obtained and filed with the register and receiver,
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Attached to the relinquishment is an affidavit by Douglas ¢ that he is
the same John F. Douglas that made timber-culture entry on the SE. £
of Sec. 21, T. 116, R. 67; that he has executed a relinquishment for the
same, and that he has received only fourteen dollars for executing said
relinquishment ; that he made said entry in good faith, but was not
able to comply with the law in regard to breaking and cultivation.”
The relinguishment, the above affidavit attached thereto, and the jurat
following the affidavit, all bear the same date with Brown’s affidavit in-
itiating contest, namely, Angust 24, 1883 ;, but there is nothing among
the papers to indicate when it was filed in the local land office further
_ than an ineidental remark in the brief of Brown’s attorney, that it ‘was
“ gubsequent” to the initiation of contest.

" The register and receiver refused to cancel Douglas’s entry, but (No-
vember 24, 1883) transmitted the papers in the case to you. On the 28th
of April last you directed cancellation of Douglas’s entry, but dismissed
Brown’s contest, stating that ¢ the allegation that a party has relin-
quished his entry is not of itself a sufficient ground of contest in a case
where the entry is not subject to forfeiture for failure to comi)ly with
the law”; at the same time directing the register and receiver ¢to hold
the land subject to entry by the first legal applicant,” and also retain-
ing Brown’s application to enter, thus practically denying her the prefer-
- ence right to enter the tract. From this decision Brown appeals.

The attorney for the contestant, Brown, lays greab stress upon.the
decision in the case of Greene #. Graham (7 C. L. O., 105), in which it
was decided by this Department that a person making a timber-culture
entry ¢ may relinquish his claim at any time. If the relinguishment is
filed in the proper office, the entry becomes subject to immediate can-
cellation, whether before or after the expiration of one year. If itis
- pot so filed, but is retained by the person in whose favor the sale and

relinquishment are made, such sale and relinquishment become proper

matter for inquiry upon an application’therefor, based on satistactory’
reasons; and a contest should be allowed to ascertain the truth‘of the
allegations.” He argues that as Brown retained (for a certain fime)

Douglas’s relinquishment, the case becomes a proper matter for inquiry,

and a contest should be allowed. . ‘

An examination of the case of Greene ». Graham, however, at once
shows that it is in no respect parallel to the one now under considéra-
tion. (1.) In that case Greene filed an affidavit with the local officers
alleging that Graham had sold (not that he was offering for sale) his
“relinguishment. (2.) Such sale was alleged to have been made, not to

Greene, who brought the contest, but to one Wass. The decision of the

Department was that a third person (and not the purchaser), who could

adduce 'satisfactory reasons for believing that such transfer had been

made, might be allowed to contest in order to discover whether there
really had been such a relinquishment and sale; butb for the purchaser
of a relinquishment, into whose possession it had actually come and



-152 DECISIONS RELATING TO THE PUBLIC LANDS.

remained, to insist upon a contest in order to discover its whereabouts
would be as absurd as it would be unnecessary. -(3.) Furthermore, it
is such third person (should his allegations be found eorrect), if any-
body, and not the purchaser of the relinquishment, who would - be
allowed preference entry of the land.

If Brown had obtained possession of the execnted relinquishment and
filed it at the time of making application to enter, (there being no other
contest pending at the time), her application should have been allowed ;
but failing to file the relinquishment upon making her application to en-
ter, she had at the time of such applieation no statutory ground of contest;
(see Bailey v, Olsen, 2 L. D.,40). Nevertheless, under the circumstances—
having done the best she knew to secure the desired right, and no other
right having intervened, but the question being one entirely betweeh
the applicant and the United States—I see no reason why she should
not be allowed the benefit of being considered the first legal applicant,
and so direct. :

| TIMBER CULTURE—SECOND ENTRY.
JOHN A. ADAMSON,

A timber-culture applicant is bound under the law to know that the land is subject
to entry; if he enters land not devoid of fimber, or covered by another claim of
record not a bar to entry, or oceupied and improved by another without elaim of
record, he exhausts his right, and will not be allowed another entry.

The praetice of making entries, selling relinquishments of such entries, or compelling
prior claimauts to buy off a contest, and-then applying for new entries because of
alleged prior rightd, has become an abuse which demands a strict enforeement of
the law,

Acting Commissioner Harrison to register and receiver, Valentine, Ne-
braska, October 22, 1884.

I am in receipt of your letter of June 30, 1884, transmitting the ap-
plication of John A. Adamson to be permitted to relinquish timber-
culture entry No. 1323, made by him April 24, 1834, for the E. } of SW.
1, and 8, % of SE. 4, of See. 7, T. 31, R. 28 W., and to be permitted to
make a new entry, with credit for fees and commissions already paid. _

Applicant states in his afidavit, corroborated by witnesses, that one
Simeon Morgareidge has been living on and improving the.land since
October 2, 1883, his improvements counsisting of one dwelling-house
14 x 20 and a wing 12 x 16, one stable 12 x 20, one cattle corral in a circle
of 100 feet, milk house 8 x 10, hennery 6 x 8, one well, and seven acres
planted to corn, potatoes, and vegetables, and that affiant was not aware
when he made his timber-culture entry that there were improvements
upon the land. . .

The timber-culture law prohibits more than one entry by the same per-
son. When one entry has been made, the person has exhausted Lis right.
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The only exception to the rule is where the entry is invalid through
some fault on the part of the United States, and not on the part of the
entryman. If the land is not of the character authorized to be entered,
the fault of making such entry lies with the entryman, because he is
bound under the law to know that it is subject to timber-culture entry,
and is required to make oath to that effect. If he swears falsely the
fault is his own, and he cannot be allowed, in violation of law, to make.
a second entry, because the first was illegal through his own acts. The
oath of the entryman is ¢ that the section of land specified in my said
application is composed exclusively of prairie lands, or other lands de-
void of timber.” He cannot make such affidavit honestly and in good
faith, unless he hags seen the land and knows its character to be that to

' W”Tuch he testifies. If he makes such affidavit without knowledge of
the facts he must abide the result. A false affidavit cannot be condoned
by the allowance of another entry. :

If there is a prior claim of record to the land applied for of a nature not
to be a bar to an entry, and a timber-culture entry is made of that land,
the entryman takes his risk of a final adjudication, and exhausts his
rights, however the contest may be decided. If he makes enfry of a
tract of land upon which some other person is living and has improve-
ments, although not having a claim of record, the fact of such occupa-
tion and improvement is notice, and the entry is made at the same risk
as in\case of a claim of record. In the present case the person alleged
to be in occupation of the land has no claim before this office. There is
no evidence that his occupation is based upon a settlement right recog-
nizable under the public land laws, or that the alleged occupant is quali-
fied to assert a claim to the land. The use of public land for a cattle
ranch, apart from a bona-fide settlement claim, is not an authorized
use, nor is such use a bar to the legal claim of another.

If Mr. Adamson made his timber-culture affidavit with thatknowledge
of the land which he was required by law to have, he knew of the exist-

~ ence of the improvements, if any there were at the date of his entry.

. In that case he is not now entitled to another entry. He may prosecute
his couunter-claim or not as he sees fit, but he has exhausted his timber-
culture right. If he did not know anything about the land which be
entered, or whether it was occupied or claimed by another by virtue of
actual settlement, he took the risk of there being such claim, in ad-
dition to the further risk of testifying contrary to the facts in regard to
thecharacter of the land. Whether, therefore, he had actual knowledge
of the existence of alleged improvements or not, makes no difference.
He was bound to know, and I have no authority to extend the law to
allow a second entry to cure his own default.

The praciice of making entries under this act and other acts, sellmg
relinquishments of such entries in the market, or compelling or attempt-
ing to compel prior claiments to buy off a contest, and then applying
for new entries because of the existence of alleged prior rights, or for
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other causes wherein the default (of defective entry) lies with the entry-
man, has become an abuse of such grave extent and character as to
demand a strict enforcement of the law in all classes of applications
for second entries or filings.

‘While there is nothing in this case to indicate any greater degree of
improper conduct on the part of the entryman than that of making his
entry without the knowledge of the land which he was required to have
under the law, that of itself is sufficient to show that the defect in his
entry, if any defect exists, is one of his own seeking, and hence that
he is not entitled to the relief asked for. His application is accordingly
denied.

. : .
PRE-EMPTION ; HOMESTEAD—~FINAL AFFIDAVIT,

CIRCULAR.

#ereafter, if the final atfidavit required in Seec. 2262 or 2301, R. 8.,is ma,cie hefore a
~ judge of probate who is by law clerk of his own court, he must certify as ““ex
officio clerk.”

WASHINGTON, D. C., October 24, 1884,
Register and Receiver:

GENTLEMEN: The act of June 9, 1880, provides that the affidavit
required to be made by Sections 2262 and 2301, Revised Statutes of the
United States, may be made before the clerk of the county court, or of
any court of record of the county and State or distriet and Territory
in which the lands are situated ; and if #aid lands are situated in any
unorganized county, such affidavit may be made in a similar manner in
any adjacent county in said State or Territory; and the affidavit so
made and duly subseribed shall have the same force and effect as if
made before the register or receiver of the proper land district.,

Where such affidavits shall hereafter be made before a judge of pro-
bate who is by law also the clerk of his own court, the said judge must
certify in his clerical capacity as ¢ ex-officio elerk.” You will see that
this requirement is complied with. in all cases hereafter, and will not "~
transmit papers to this office when the attestation is imperfect but will
refurn the same for correction.

This order will not apply to cases already transmitted in which the
affidavits have been certified by the judge in his judicial Cap'lCIty

Very respectfully, L. HARRISON
. N y

Acting Commissioner.

Approved October 27, 1884. '
M. L. JOSLYN,

Acting Secretary.

o
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PRE-EMPTION ; HOMESTEAD—FINAL PROOF.
INSTRUCTIONS.

Final proof notices must be published in the .newspa.per proper and not in a supple-
ment.

Actzng Commissioner Harrison to register and receiver, Independence,
Kansas, October 30, 1884,

It is required that all publication notices shall be published in the
newspaper proper and not in supplement form, and you will take proper
action to the end that this requirement shall be complied with.

Advise publishers that hereafter, in addition to the requirements of
circular of July 31st, 1884 (3 L. D., 52), the affidavit of publication must
show that the notice was published in the newspaper proper, and notin
a supplement. Should a publisher refuse to comply with this order
you will cease to regard his paper as a “reputable paper,” within the
meaning of said circular.

PRE-EMPTION ; HOMESTEAD—FINAL PROOF.
INSTRUCTIONS.

The law requires that publication of final proof notices shall be made in papers near-
est the land, and claimants or their attorneys have no authority to change the E

requirement.
All proofs heretofore made upon publication in newspapers other than those nearest

the land must be rejected.

Acting Commissioner Harrison to register and receiver, Lakeview, Oregon,
October 30, 1884.

I am in receipt of register’s letter of the 17th inst., in reply to my
telegram of the 16th. He states that his rule is to designate a paper
- for the publication of final proof notices nearest the land-deseribed, but
that this rule is modified when claimaits or their attorneys desire a
different paper in the district designated, and in sue’y instances that ite
is frequently the request that he designate the paper published at Lake-
view.

You are advised that the modlﬁcatxon spoken of is without authority
* and contrary to the purpose of the law. Notices are not published for

the advantage of claimants or their attorneys, but for public informa-
tion. Itisthe requirement of law thatnotices shall be published nearest’
the land. It is the intention of the law that notices shall be published
“in a newspaper having a general circulation in the vicinity of the lands
claimed. The purpose is that public notice shall there be given of in-
tention to make proof in order that adverse claimants or other parties
may have opportunity to assert their own claim or to object to the proof
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offered. The purpose of the law is defeated when the publication does
not amonnt to the public notice contemplated and required.

The register’s action in designating the Lakeview paper for publish-
ing notices for localities at great distances, where the Lakeview paper
has no general circulation, or where it does not circulate at all, and
where there is no ready communication with Lakeview, is a defeat cf
the law, and such publication is not the notice 1equued by law. The
fact that parties or attorneys desire notices published away from the
land creates a presumption of fraudulent intent, sufficient to put you
upon guard and inquiry in respect to the character of the entry.

All proofs heretofore made upon such publication must be rejected
for insufficiency of notice. You will not accept such proofs hereafter,

. nor permit similar publications in future.

HOMESTEAD—AMENDMENT OF ENTRY.
JOHNSON 9. GJEVRE. ' Y

A pending application to amend a homestead entry reserves the land from any other
appropriation, until the application is disposed of.

Acting Secretary Joslyn to Commissioner McFarland, August 20, 1884,

I have considered the case presented by the appeal of Endre J. Gjevre
* from your decision of November 6, 1883, wherein you held that his home-
stead entry for the 8. E. { of 8. E. } of Sec. 31, and the S. W. 1 of 8. W. 1
of Sec. 32, T. 159, R. 56, Grand Forks, Dakota, should be canceled.

July 5, 1881, Gjevre made entry of the 8.} of N. E. 4 and the N. % of
. 8. E. of See. 31, T.159, R. 56. May 23, 1882, you allowed him to amend
his entry so that it covered the S.E.1 of N.E. }and the E. { of 8. E. § of
Seec.31,and the 8. W. 1 of S. W. £ of Sec. 32, T. 159, R. 56. The applica-
tion on which this amendment was allowed was dated February 13,1882,
and set forth that, through the mistake of the party preparing his appli-
cation to enter, his enfry had been made to cover land that he did not
intend to enter, that his improvements were upon the land he wished
to embrace within the amended entry, and that said land was vaeant
and properly subject to such entry.

February 23, 1882, while Gjevre’s application to amend was pendm
the local office allowcd Hans Johnson to make Lomestead entry for the
E.4of S.W.41and 8. W.1of 8. W.}of Sec.32,and 8. E. J of S. E. L of
Sec. 31, T. 159, R. 56 ; and when you permitted the amendment of GrJeVle,
the records of your oﬂlee did not show the Johnson entry.

November 23, 1882, your office, having discovered the conflict between
the two entries, ordered a hearing to ascertain the merits of the case.
On the evidence you held the amended entry for cancellation so far as
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it conflicted with Johnson’s entry, your action being based mainly on the
conclusion that Gjevre had not acted in good faith.

Prior to the survey of the land, Gjevre, in the summer of 1880, began
the erection of a house on what proved to be the N. W. £ of S. W 4 of
Sec. 32, and broke about two acres of land, part of said breakmg bemg
on the land last described, but the greater portion upon the S. W. 1 of
8. W. 1 of Sec. 32, one of the forties in dispute. Gjevre did not com-
plete hlb house, for it ‘rmnsplfed that another party applied to enter the
forty (upon which said house was situated) prior to Gjevre’s entry;
wherefore he abandoned said tract to avoid a contest. The ouly im-
provements on the land in controversy are comprised in-a small amount
of breaking done by Gjevre. Johnson has made no attempt to utilize

- the land, except to cut grass therefrom, as Gjevre has also done. To
explain his delay in applying for permission to amend, Gjevre testifies
that he did not look at his papers when they were returned from the
local office, but supposed, up to within a very short time prior to Febru-
ary 13, 1882, that his entry covered the land he had proposed to enter,
and that he never had intended to take the two west forties embraced
within his first entry, as said land was comparatively worthless.

Johnson offered evidence showing that Gjevre was well aware of the
true situation long prior to the time when he applied to amend, and that

_he (Johnson) intended to enter the land in dispute. Gjevre, however,
squarely denies any such knowledge, and the testimony on that point
fails to convince me that the amendment was an afterthought on the
part of Gjevre.

The local office erred in allowing Johuson to include this land in his
ently,'for at that time said land had been practically withdrawn by the

' appllcatlou of Gjevre to amend. While it is true that the right thus

asked for lay within the discretion of the officers charged with the dispo-
sition of the public lands, dependent upon the proofs, it is also true that,
if Gjevre counld fairly show his original intention through mistake or
accident to have been defeated, the right to make such change would
be conceded, subject to any superior rights intervening prior to such’

. application. Henee, while that matter was under i inves tigation, the land

was reserved from any other disposition. ?

I am of the opinion that Gjevre has shown entire good faith in th1s
matter, and that his amended entry should be allowed to stand. This
conelusion is, it seems to me, unavoidable when it is remembered that
his first acts of settlement were begun upon one of the tracts now in
controversy, and that no subsequent act, save that of entry, denoted an
intention to abandon the same. Your decision is therefore reversed.
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RAILROAD GRANT—RESERVATION; PRICE OF LA4ND.
CLARK . NORTHERN PACIFIC RAILROAD COMPANY.

The lands of the Crow Indian reservation, released under g treaty made lefore but
ratified (April 11, 1882) after definite location, were excepted from the grant to
the Northern Pacific Company.

Where the statute, providing for indemnity, requires the double-minimum price to be
paid for the even sections, but fixes noprice for the odd sections, lands ineitherodd
or even sections, which may afterwards be disposed of, must bo sold at the dou-
ble-minimum price, saving however the rights of settlers prior to withdrawal,

Secretary Teller to Commissioner MeFarland, September 17, 1884,

I have considered yourletter of 20th ultimo, respecting the price to be
charged for lands within the granted limits of the Northern Pacific Rail.
road, released from reservation for the Crow Indians by act of Congress
April 11, 1882, (22 Stat., 42), ratifying the agreement made June 12, 1880,
with said Indians. :

The even sections along said line are fixed by law at $2.50 per acre,
being alternate reserved sections along the line of a land grant road,
and your ruling to the effect that, where the odd sections by reason of
being in a state of reservation at date of definite location are excepted
out of the grant, such exception operates to destroy the alternation of
the even sections and thus preserves the single minimum price of $1.25
per acre is error. The grant is of quantity to be taken in place where
the lands are in condition to pass by the grant at definite location, with
indemnity for the alternate odd sections exceptionally taken out of the
grant by sale, reservation, pre-emption claim, or otherwise. It may be
that a single quarter section is thus excepted ; it may be a whole sec-
tion; it may be several sections; and it may be a large tract: but the
principle is precisely the same. It is in each particular case an alter-
nate odd section that, but for the exceptional condition as expressed in the
grant, would pass. :

Sothe alternation of the even sections depending upon the same con-
ditions is alike preserved, and the legal price is $2.50 per acre as fixed
by law. See the case of Robert C. Hite, decided by this Department
20th of May last (2 L. D., 630). -

Respecting the odd sections opposite the line of definite location of
June 27, 1881, you hold that they are excepted from the grant by rea.
son of the reservation for Indian purposes, as, although the agree-
ment was made in 1880, Congress did not ratify it until April 11, 1882,
after the date of such loecation. I have before me, involving this ques-
tion, the case of Benjamin V. Clark ». N, P. R. R. Co., on appeal from
your decision of September 29, 1883, awarding to Clark the S. § of NW.
4 and NW. £ of SW. { of Sec. 29, T., 1 S, R. 11 E., Bozeman district,
Montana. '

Although the legislative intent in this case may not be entirely free
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from doubt, in that it was one of the well-understood purposes of said
agreement to afford opportunity for a speedy location and' construction
of the road without trespassing upon the rights of the Indiaus, yet, in
view of the doubt, and of the fact that when the definite location was.
made the release had not become such as to restore the lands to the
public domain, I concur in your opinion and affirm your decision,—the
law of the case having been substantially settled by numerous de-
cisions of the Department and the courts. _

The guestion, then, recurs upon your recommendation of 20th ultimo
to increase under Section 2364 of the Revised Statutes the price of the.
odd sections to be disposed of within the granted limits. That section
provides that, “ Whenever any reservation of land is brought into mar-
ket, the Commissioner of the General Land Office shall fix a minimum
price, not less than one dollar and twenty-five cents per acre, below
which they shall not be disposed of” There is no doubt of your au-
thority to fix such price, under this statute, and as the same reasom
applies for the increase as pertains to the even sections, and as it would )
secure complete uniformity along the whole line within common limits, I
approve your recommendation. -

‘Without this express pnovision,)it may be said in general, as being
well settled latv, that where a thing is within the reason of a statute it
will be considered as within the letter, although not specially mentioned,
notwithstanding the converse doctrine that “expressio unius est exclusio '
alterius” Tt is said that ¢ where a statute is imperative no reasoning
ab inconvenienti should prevail; but unless it is very clear that violence
would be done to the language of the act by adopting any other construc-
tion, any great inconvenience which might result from that suggested
may certainly afford fair ground for supposing that it would not be what
was contemplated by the legislaiure, and will warrant the court in look-
ing for some other interpretation”; (Broom’s Legal Maxims, 186). This
is in explanation of the declaration that the law will sooner suffer a
private mischief than a public inconvenience,” (ibid:), and its application
must be much more forcible where both the public and the private con-
venience will be best subserved by holding all disposable lands, in like
situation and within common limits, at the same uniform price fixed by
law for the major portion of such fracts.

And this is in harmony with other laws. The greater number of acts
raising lands to the double-minimum within railroad limits prescribe
“that the sections and parts of sections which remain to the United
States shall not be sold, when sold, for a less price than two dollhrs and
fifty cents per acre.”” It is therefore entirely consonant to reason and
good construction, where a grant is made decldaring that the alternate
even sections reserved to the United. States shall not be sold for less
than $2.50 per acre, with added provisions excepting out of the grant
such odd seetions as may fortnitously happen to be found in certain
designated conditions, without mentioning the terms upon which such




160 DECISIONS RELATING TO THE PUBLIC LANDS.

odd sections shall be disposed of, to hold that as the Department is
coustructively authorized to treat them as public lands in the same cat-
egory as the evern sections, and to dispose of them in the same manner,
_they should bear the same price. It never could have been the intent
of Congress to fix different prices for lands lying side by side in com-
mon limits and governed by the same rules of disposal, basing the dif.
ference on the fact of one seetion bearing an odd and the other an even
number in designating them deseriptively for purposes of survey and
identification merely.

I accordingly decide that the Iaw should be so construed, and du’ect :
that, for future disposal within railroad limits, where the statute requires
the double minimum to be paid for the alternate sections you hold all ’
the lands-at such price, thus producing perfect uniformity in all respects
as to the tracts in the same circumstances, observing, of course, the
right of settlers before withdrawal to pay at the minimum price as pro-
vided by law. .

FEES—REDUCING TESTIMONY TO WRITING.
- CIRCULAR,

“ Acting Commissioner Harrison to registers and receivers, October 4, 1884,

From and after the receipt of this cireular, all testimony for claim-
ants in establishing pre-emption or homestead rights, or mineral entries,
and in contested cases, must be reduced to writing under the direct
supervision of registers and receivers whenever such tesmmony is taken
in towns where local offices are sitnated; but reglsters and receivers
are not entitled to any fees for examining and approving testimony in
pre-emption cases where the proof is taken before a judge or clerk of a
court. =

All fees received for examining and approving testimony not reduced
to writing by you (except in final homestead proofs made before a judge
or clerk of a court), and the fee of one dollar deposuted with the regis-
ter for giving notice of the cancellation of an entry when no cancella.
tion was made, must be at once returned to the person paying the same,
or to his agent upon his presenting the proper authority entitling him
to receive it.

You will give these instructions the widest circnlation possible,
without incurring any expense whatever upon the part of the Umted
States.

(Approved October 6, 1884, by Secretary Teller.)

-




\ Actmg Commissioner Harrison to reg ﬂaters and receivers, October 23, 1884. ‘
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CIRCULAR

--The very large number of applicatiouns for thanges of entry and filings
and for new entries or filings under the pre-emption, homestead, timber-
eulture, and other acts, render it necessary to advise you that the allow-
ance of such applications is, as arule, without authority of law.

It oceasionally happens that an error has been made in the description
of land applied for, but that such error is as universal as would be imn-
plied by the frequenn applications for a change to Another tract is not
to be presumed.

You will exercise the greatest care and dlsemmmatlon in accepting
such applications, and you will hereafter in every ecase require applicant
to prove that the tract was erroneously entered by a mistake of the true

" numbers of the tract intended to be entered; and that every reasonable

a

‘precaution and exertion had been used to avoid the error, and showing

particularly how the same occurred. You will require corroborative
testimony upon these points. The affidavit of the party ino interest un-
corroborated by other testimony will not be deemed sufficient.

You will also require satisfactory evidence, by sufficient affillavit or
affidavits, that applicant has not assigned, transferred, sold, or disposed
of, nor agreed to sell, assign, transfer, or dispose of, any right or interest

- under said alleged erroneous entry or filing, nor received or been prom-

ised any consideration whatever for abandoning said land or for re-
linguishing his claim thereto, and that he has not executed any relin-
quishment thereof, nor agreed to do so, and that his application for a

change of entry is not made for the purpose of enabhng any other per-.

son to enter the originally entered tracts.

In the case of a pre-emption entry ling, or a homestead entry
made upon allegation of existing re ce upon the land, applicant
will be required to prove to your satistaction that he was actually re-
siding upon the tract to which change is desired, at the date of such

| filing or entry, and that he intended to enter that land, and did not

know that his application or filing embraced other or differens land.

You are authorized to reject applications for mauﬂi(,u,ncy of proof or
when you are satisfied that the same is not made in- good faifh or that
no Aetual mistake has occurred. If appeal is taken you will transmit
the testimony with your opinion in writing. In all othél cases you will
transmit the testimony, together with your joint written opinion both
as to the existence of the mistake and the crelibility of each person
testifying, and youar rec'ommenda,tion in the case.

You will bear in mind that every person is restricted by law to one

entry under the pre-emption, homestead, timber-culture, timber-land,
aud desert-land laws. ’
7747 LAND—I11
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Applications for second entries or filings, or changes amounting to
second entries or filings, under these laws should not be allowed where
the defect in the original entry or filing was one that the party himself
might have avoided by the exercise of due diligence and proper compli- -
ance with law, Non‘complianee with law, or alleged ignoranece or mis-
information in regard to the requirements of the public land laws, or
want of a proper examination of the land, or the alleged existence of
prior adverse claims of which the subsequent entryman had notice, or
was bound fo take notice, are not valid reasons for changes of enfry or
for the allowance of new or second entries or filings for different land.

The existence of a pre-emption filing or declaratory statement for a
tract of land, proof not having been made, is not a bar to the entry of
the land by another person, and is not sufficient ground upon which to
base an application for a change of eutry or for a new entry of other
land by a party who has made entry over such filing. You will not
receive or transmit to this office applications based upon that ground.

Second pre-emption filings for different land are not permissible when
the land originally applied for was subject to pre-emption at date of
filing, and applications for such second filings will not be received or
transmitted.

(Approved October 25, 1884, by Acting Secretary Joslyn.)

PRE-EMPTION—SETTLEMENT.
HowbDEN ». PIPER.

An act of settlement must consist of some substantial and visible improvement of the
land, having the character of permanency, with intent to appropriate it under
the law.  The mere intention to perform such acts at a future day is not a substi-
tute for their actual performange ?aud the law will not recognize it as the foun-
dation of a pre-emption claim. -

“ Picking” to the depth of an inch Zpiece of ground six by eight feet (which was
subsequently plowed up), and erecting two boards in the form of a cross (which
were directly blown down), were not acts of settlement. b

Acting Secretary Joslyn 1o Commissioner MeFarland, October 27, 1884,

I have considered the case of Benjamin F. Howden ». James R. Piper,
involving the N, E. { of Sec. 14, T. 112, R. 62, Huron, Dakota, on ap-
peal by Piper from your decision of February 21 1884, holding his filing
for caneellation.

Howden filed declaratory statement on February 14, alleging set-
tlement February 11, 1882, and Piper filed declaratory statement June
14, alleging settlement Malch 30, 1882.

The testimony shows that upon the day of Mr. Howden’s alleged set-
tlement, one Schawb took him and two others in a wagon for the pur-
pose of locating each upon government land. The three each took
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boards and a pick with them, for their respective purposes They were
driven upon the land now in question, (as also upon tracts on which

‘the others claim to have settled), when Howden ¢ picked” about a half
. hour upon a piece of ground six by eight feet to the average depth of

about one inch. No execavation was made, but he calls this the com-
mencement of a cellar. Tie then erected two boards at a different place,
in the form of a cross, about eight fuet high, ¢“to show,” as be says,
“that the land was taken;” or, as another witness says, ¢ to attract
attention to his settlement;” or, in the words of another, ‘“to give no--
tice to other parties that be claimed the land.” Nothing rurther was
done upon the land in the way of settlement. The parties then left this -
land, visited the other tracts with apparently like purpose and conduct,
and returned to town. Shortly afterward Howden went to his former
home in Iowa for the purpose of bringing to Dakota his team and farm-
ing implements, intending an early return, but was there detained by
bad weather, so that he did not again reach Dakota until April 17. He
went on the land about May 1, erected during that month a house
(which he has since continuously occupied) and out-buildings, broke
several acres (plowing directly over the ¢cellar”), and sowed wheat.
Piper purchased March 30 an nnoceupied shanty then on the traet,
which he removed to a different part, and plowed five acres, which he
afterwards increased to seven and a half acres. He testifies that he
did not kuow of Howden’s claim at this date, or of his alleged improve-
ments, and it is in proof that he sowed five acres to crop before How-
den’s retarn to the land. He repaired the shanty soon after its removal

" and comnienced residence therein, which, however, was not continuous

by reason of his work elsewhere for means of personal support and im-
provemeunt of the tract; but he frequently slept and ate upon it, and his

absences were notb sufficient to show its abandonment, or to require for-

feiture of his claim for non-residence.
Howden’s improvements are the most valuable, but this fact cannot

. determine their respective rights. Both parties appear to have acted

in good faith (Piper since March 30, and Howden since abont May 1),
and the only question involved is that of their priority of settlement.

“The local officers awarded the tract to Piper because, in their opinion,

Howden’s sixty days’ absence in Iowa constituted an abandonment.
There evidently was no such intent on his part, and the facts do not

" warrant such conclusion. His absence was for a legitimate purpose,

and was not sufficiently long to defeat his claim had he made a valid ,
settlement.

I think, also, that your conclusion that Howden was the prior settler
is not supported by the facts. Pre-emption is based on acts of settle-
ment. These consist of some substantial and visible improvement of
the land, havmg the character of permanency, with intent to appropriate
it under the law. But the mere intention to perform_such acts at a

uture day is not a substitute for their actual performance, and the law
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will not recognize it as the foundation of a pre-emption claim. The
intent honestly to appropriate the land, and the acts necessary to con-
stuute settlement, must harmonize. I find in the conduct of Howden
upou”’Tebru(u,) 11 nothing beyond ihtent, and a purpose to prevent
other settlement on the land during his absence. The “picking” of
this small plot of ground (not exceeding one inch in depth, visible to
passers-by on close inspection only, and obliterated by the fitst plow-
ing) was not a cellar, nor the commencement of one (the house, sub-
sequently built, being at a different place); nor was the erection of the
two boards (directly blown down) any part of a building, fence, or per-
manent improvement, or so intended. These acts did not constitute a
settlement by Howden, but indicated an intent only to reservethe land
for his future settlement. But a reservation of this character is un-
known to the pre-emption law. Actual settlement, only, reserves pub-
lic land, and this Howden did not make until May 1, at which date
Piper was on the land with his house, breaking and sowing ground, and
claiming it as a pre-emptor. Iregard Howden as an excursionist merely
and not a settler on February 11, 1882, and Piper as the prior settler.
I therefore reverse your decision and allow Piper’s filing to stand, di-
recting (both parties having submitted final proofs) that of Howden to
be canceled.

RAILROAD GRANT—CONFLICT WITH OCCUPANT.
TExAs & PACIFIC RAILWAY COMPANY o. HANCOCK.

Land ¢ occupied” by a qualified pre-emptor (by scttlement, improvement, and resi-

* dence) at date of the withilrawal on preliminary line in 1471, (the plats ot being

filed until 1879), was excepted from the grant to this company, (the read not yet
being definitely located), though the ocenpant shortly afterward abandoned it.

Acting Sécretowy Joslyn to Commisstoner MeFarland, October 27, 1884,

I have considered the case of the Texas & Pacific Railway Company
», William Hancock, involving the NW. % of See. 31, T. 15 8., R. 2 E.,
- 8. B. M., Los Angeles district, California, on appeal by said company

from your decision of March 20, 1884.
© The tract is within the twenty-mile limits of the grant, by act of
March 3, 1871, to said railway company. The line of the road has not
yveb been definitely located. The lands in the odd-numbered sections
were withdrawn upon a preliminary line on October 15, 1871.

May 19, 1882, said Hancock made application at the distriet land
office to make homestead entry for said tract. His application was
rejected, on the ground that the land had been withdrawn for benefit
of the company, and that his settlement was made subsequently to
the said withdrawal. Hancock appealed to: your office, filing cer-
tain ex parte affidavits sefting forth that one Newton Bailey, a quali-
fied pre-emptor, settled npon said tract in the spring of 1871, claiming
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the same as a pre-emptor, and continued to reside thereon until some
time in 1872. By letter of January 2, 1883, you directed the reg-
ister and receiver to order a hearing to ascertain the status of the
‘land at the date of the railroad withdrawal, and to inquife into the
qualifications of said Bailey as a pre-emptor; which hearing was had
July 5 ensuing. Upon the testimony then taken, the register and re-
eeiver decided against the validity of Bailey’s claim at the date of the -
.railroad withdrawal. From their decisxion Hancock appealed ; and you,
on November 22, 1883, reversed the decision of the local officers, decid-
ing that the tract in question was i, at the date of the withdrawal,
subject thereto, and direeting that Hancock be allowed to make home-
stead entry for the same. )
On the 21st of January, 1884, the resident attorney for the railway
company applied for a reconsideration of your said decision, alleging
that he was advised by a letter from your office, dated August 1, °
1883, that a hearing had been ordered to test the right of one H. M.
Johnmu, devisee and executor of Adeline Smith, to the N. § of N. E.
4, and the N. § of N. W. £, of said See. 31, on application made to the
100&1 office January 16, 1883, by said Johnson to make pre-emption fil-
ing for said land; tlat it was alleged that said Smith had claimed and
cultivated the land from 1874 until 1880, witen she died; that the affi-
davits presented by Johnsou tended to show Bailey’s occupation of a
portion of the same tract, (the west eighty acres of the strip claimed
by Johnson, being identical with the north eighty acres,of the quarter-~
section claimed Dby Bailey); that the hearing held in Jualy, 1883, was
without notice to said Johnson; that, the festimony in the Hancock
case is not sufficiently distinet in showing the connection of Bailey with
the N. W. %, or his qualifications as a pre-emptor; thathe never claimed
the land in the district land office; and that “the withdrawal for the
Texas & Pacific Railwdy Company, October, 1881, took effect upon the
land notwithstduﬂing the oceupancy of a party who never filed a pre-
- emption elaim.”

After a reconsideration of the whole matter, your oﬁice, March 20,
1884, declined to revoke your decision of November 22 prepbdlng H
whereupon the attorney for the company appeals to this Department.

I have carefully examined the testimony taken at the hearing before
the register and receiver. From said testimony it appears that Bailey
was a qualified pre-emptor; that he settled ou the land in the spring of
1871, built a house, dug a well, cleared and improved about fifteen -
acres (his improvements being worth about $150) and maintained a
residence thereon, with his wife aud three children, during the years
1871 and 1872. Furthermore, the testimouny is distinet in showing the
connection of Bailev with the N. W. } of the section in dispute. Bailey
~could not assert his pre-emption claim, from the fact that the township
plat of survey was not filed in the distriet office until October 28, 1879,
" But his claim comes within the list of lands excluded from the grant to
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the company by act of March 3, 1871 (16 Stat., 573), by reason of
“having been sold, reserved, occupied, or pre-empted.”
* This covers all the objections adduced as ground of appeal from your
decision by counsel for the railway company, excepting such as pertain
exclusively to matters in dispute hetween Hancock and Johnson, which
are not pertinent to the present case. Should a contest arising between
them be hereafter submitted to this department, their respective rights
will then be determined. ’
I affirm your decision rejecting the claim of the Texas & Pacific Rail-
way Company and permitting Hancock to mmake entry for the land in
question.

AILRQAD GRANT—HOMESTEAD CONFLICT.
SOUTHERN MINNESOTA RAILWAY EXTENSION Co. . GALLIPEAN.

Lands in the granted limits covered by homestead entries of record at date of the
grant and of definite location are excepted out of the grant. Ifsaid entries be
subsequently canceled, the lands revert to the pnbliec dowmain.

Whers contests by the company were pending, entries should not have been allowed
until after final decision thereon. :

Appeals should always be separately transmitted,

Actirg Secretary Joslyn to Commissioner McFarland, October 30, 1884.

I have considered the ease of thie Southern Minuesota Railway Exten-
sion Company ». Alexander Gallipean et al., involving the right to cer-
tain tracts of land in the Worthington land district, Minnesota, on appeal
by said company from your adverse decision of March 10, 18%3.

The tracts in question are parts of odd numbered sections within the
granted or ten-mile limits of the grant by the Act of July 4, 1866 (14
Stat., 87,) to the State of Minnesota to aid in the constiuction of
railroads therein. @

Itisclaimed by the appellees that the lands applied for were excepted
from said grant, because at the date of said grant they were covered
by homestead entries of record ; and that when said entries were sub-
sequently canceled, the lands embraced therein becawme public lands
and subject to settlement aund entry by the first legal applicant.

The applications and the entries upon which they are based are as
follows:: * * *

It appears that the company was duly notified, and under date of
December 13, 1881, filed its protest against the allowance of said ap-
plications, claiming that said entries were void ab #nitio, and that under
" the departmental ruling in the case of Kniskern v. H, & D. R. R. Co.
(6 L. O., 50) they did not except the lands covered thereby from said
grant; thatwith few exceptions the tracts applied for have been awarded
to the company, after regular hearings held under prescribed regula-
tions; that the question of title, so far as relates to those tracts, is res ju-
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- dlicata ; and that, with five exceptions, parties have conditionally pur-
chased from the company said lands, and have entered upon and im-
proved the same, and are now ocenpying and elaiming them in good
faith.

By vonr decision of , March 10, 1883, you rejected the claim of the

_company to all the traets applied for, and you directed the register and
receiver ¢ to allow the desired entries and filings to be made, subject
to appeal by the Southern Miunesota Railway Extension Company, and
by any occupant or settler upon the lands in question, aud to notify the
company and the parties in interest accordingly.”

In its appeal from said decision, the company assigns as error the
same grounds as stated in its said protest. # * *

Before proceeding to consider the several appeals from your decisions,
it is observed that the record shows afailure in many respécts to regard
the rules of practice and instructions established by your office and ap-
proved by this Department.

The reason given by the register and receiver for transmitting to you
for instructions thirty applicatious from different parties for separate
tracts of land within the hmits of said grant is, that some of the appli-
cations are for tracts embraced in bomestead entries made by soldiers
when in the United States service, and that they aré unable to deter-
mine whether the “parties were single persons or heads of families, or
whether any member of their families ever resided apon or improved
the homestead as required by the act of March 21, 1864.” Section ITL
of circular instructions of November 7, 1879 (Adjustiment of Railroad
Grants) clearly indicates the course to be pursued by the register and
receiver in sueh cases.

Whenever an appeal is filed, either in the local office from the decis-
ion of the register and receiver or from your decision, each case should .
be transmitted separately. Any other practice tends to confusion and
is contrary to the express directions of this Department; (Griffin ».
Marsh, 2 L. D., 28).

In yvourdecision of March 10, 1883, you rejected the claim of the com-
pany, and directed the register and receiver to “ allow the entries to be
made subjett to appeal by the Southern Minnesota Railway Hxtension .
Company and any occupaut or settler upon the land in guestion.” The
entries shouldl not have been allowed until yonr decision rejecting the
claim of the company had become final, either for want of an appeal or
by a final adjudication by this Department. See McGovern v. Bartels
(8:C. L. 0., 70), and Kerr ». Utah Wyoming Imp. Co. (2 L. D., 727).

Section 1 of the granting act provides ¢ that there be and is hereby
granted to the State of Minnesota, for the purpose of aiding in the
construction of a railroad from Houston, in the county of Houston,
throngh the counties of Filmore, Mower, T'reeborn, and Faribault to.
the westeérn boundary of the State, . . . every alternate section
of land designated by odd numbers to the amonut of five alternate sec-

f
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tions per mile on each side of said road; but in case it shall appear
that the United States have, when the lines or route of said roads are
definitely located, sold any section or part thereof granted as aforesaid,
or that the right of pre-emption or homestead settlement has attached
to the same, or that the same has been reserved by the United States
for any purpose whatever, then it shall be the duty of the Secretary of
the Interior to cause to be selected” indemnity lands. The grant was
accepted by the legislature of said State, and the lands in question
granted to the Southern Minnesta Railroad Company. By the proviso
in section four of the granting act, said road was required to be com-
pleted within ten years from the acceptance of the graunt; and in case
of default, ¢ the said lands hereby granted and not patented shall re-
vert to the United States.,” Said company having failed to complete
the road within the time prescribed by the granting act, the legislature
of said State, by act approved March 6, 1878, granted to the Southern
Minnésota Railway Extension Company all the lands, rights, powers,
and privileges granted and conferred upon said State by said act of
July 4,1866, appertaining to the incompleted line of the Southern Min-
nesota Railroad Company, under certain conditions therein expressed.

It appears that at the date of the granting act, the lands applied for
-were covered by homestead entries, which were canceled for abandon-
ment subsequently to the time when, as held by your office. and this
Department, the right of said ecompany attached.

In the case of L., L. & G. R. R. Co. v. United- States (92 U. 8., 733),
construing a grant substantially the same as the grant in question, it
was held that said grant ¢ creates an immediate interest and does not
indicate a purpose to givein future. ‘There be and is hereby granted’
are words of absolute dopation and import a grant in presenti ;7 that
¢ it covered all the odd sections which should appear on the location of
the road to have been within the grant when it was made. The right
to them did not, however, depend on such location, but attached at
once on the making of the grant. It is true, they could not be identified
until the line of the road was marked out on the ground, but as soon as
this was done it was easy to find them.”

The Supreme Court in Newhall v. Sanger (Idem, 761) cites the above
case with approval, and says: “As the premises in controversy were
not publiclands, either at the date of the grant, or of their withdrawal,
it follows that they did not pass to the railroad company.”

The decisions of this Department seem to be in harmony with the
above cases. In Dalton 2. So. Minn. R. R. Co. (3 C. L. O., 179) Mr.
Secretary Chandler held that a homestead entry of record at the date
of the granting act, for the benefit of said company, excepted tlie tract
therefrom. ‘

To the same effect is the departmental “decision in the case of White
». H. & D. R. R. Co. (6 C. L. O., 54), wherein it is also decided that the
claim of the company that the case was res adjudicata, because the tract
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in question had been applied for by another person whose claim was re-
jected and the land awarded to the company, can nhot be sustained.
Said decision also states that “ it'matters not what the condition of the
tract may have been at the time the grant to the company took effect
(by definite location), so far as the tract in question is concerned no
grant of the same has ever been made.” ’

As none of the tracts applied for have been certified to the State, the

title thereto still remains in the United States; (So. Minn. Railway Bxt. -

Co. v. Kufner, 2 L. D., 492).

The precise question, so far as relates to the claim of the company, '

was decided by this Department in the case of Graham v. H.& D.R.R.
Co. (1 L. D, 380), in which it was held, that an entry of record, which
on its face is valid, reserves the land covered thereby from the opera-
tion of any subsequent law, grant, or sale, until a forfeiture is declared
and the land ig restored to the public domain in the manner prescribed
by law. : '
Your decision of Mareh 10, 1883, is accordingly affirmed. * ® K

ALABAMA MINERAL LANDS.
" NANCY ANN CASTE®

.The general instructions of April 22, 1880, revoking mineral withdrawals, and shift-
ing the burden of proof from agricultural to miperal claimants, applied to the
public lands in Alabama as well as to those in other States. :

The act of March 3, 1833, providing for the sale of mineral lands in Alabama, had refer-

) ence solely to such of those lands as had not been previously disposed of ; entries—
or applications, with satisfactory proof and tender of purchase money—previously
made were valid appropriations of the lands which they covered, unless impeached
for fraud in the usnal manner, upon which the act had no retroactive effect.

" Where at the date of filing or entry no mineral was known to exist, the fact that min-~
eral is subsequently discovered will not operate to deprive a setiler of the right
to perfect his claim, in case he complies with all legal requirements in regard to-
residence, cultivation, and improvement of the land. ’ ’

Lands covered by bona-fide perfected orinchoate settlement claims eannot be offered.
at public sale under said act.

Secretary Teller to Commissioner McFarland, April 3, 1884, -

T have considered the case of Nancy Ann Caste, on appeal from your
decision of Uctober 1, 1883, rejecting her pre-emption proof made June-
3, 1882, on the ground that the land, being vacant and having been re-
ported as containing “valuable coal,” must be offered at public sale
under the act of March 3, 1883 (22 Stat., 487). ‘

It appears that she filed declaratory statement, No. 581, October 14,
1881, for the N.W. £ 8f S.W. 1 of Sec. 6, T. 17, R. 1, Montgomery, Ala-
bama, alleging settlement October 3, 1881.

* This case was unintentionally omitted from the last volume.

<
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The record before me shows that a number of tracts of land in that
district, including the one under consideration, were reported by a spe-
“cial afrent February 1, 1879, as ¢ valuable coal. v In consequence of that
report, instructions were issued by this Department on August 2, 1879,
as follows: ¢ So far as the lands are mineral, they shonld be withheld
from sale and disposal—no matter what their value at present may ap-
pear to be—untit further legislation is had upon the subject. The lands
not miueral in said district should be ‘offered for sale and disposal in
-accordance with existing law.”

On April 22, 1880, this Department directed (7 C. L. O., 36) that all
general Wltth&Wﬂ:]b of mineral lands should be 1evoked, that the
then existing policy of throwing the burden of proof on agricultural
applicants be reversed, and that a non- mineral affidavit filed by the
applicant should be deemed buﬁluent that when a person alleged the
fand to be mineral, he should be required to affirmatively prove the al-
legation. This revocation was held by your ofiice to apply to the with-
drawal of mineral lands in Alabama, directed by the instructions of -
August 2, 1879,  On May 2, 1581, instractions were issued to the reg-
ister and receiver at Montgomery, as follows: ¢ Hereafter, whenever
applications to enter lands which, prior to April 27, 1880, were with-
drawn as mineral, are filed in your office, you will 1)roceed as follows ;
if application be for entry under the homestead or pre-emption laws, you
will allow the same, and, at the date of final proof, you will require the
applicant to file his own non mineral affidavit, which will be considered
sufficient unless the land is specifically alleged to be mineral. If the
entry be under any other act, you will require the applicant to file his
non-mineral affidavit, without publication or posting of notice, nnless -
the land lhas been retmned as mineral by the surveyor general, and
allow the entry upon proper compliance with the law.”

These instructions do not appe(u* to have ever been revoked in form,
although inquiry by special agents was instituted into allened fraudu-
lent appropriation of mineral lands in that State; and by letters of your
office dated June 3, 1832, the district officers in Alabama were in-
strueted that lands coutaining valuable deposits of coal could only be
disposed of under the Coal Land Aect of March 3, 1873.

This was the very day on whicli the claim of Miss Caste was proved
ap before the clerk of the court, and of course the instructions could
not have reached the local office. Accompanying the final proof is a
non-mineral affidavit executed by the claimant on the same day. Her
witnesses also both testify to tlie absence of any indications of coal or
mineral in the land, and swear that the same is more valuable for
agricultural than mineral purposes. These papers appear to have been
-executed before the clerk of a court of computent jurisdiction, but there
is nothing to show when they were filed in the district office, or that
the requisite purchase money was deposited with the local land officers
at any time in payment for the land. An application to purchase the
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land was filed with those papers, which is certified by the register. Un
this paper is endorsed a memorandum as follows: ‘“Deposited by P. J.
8. $50.00,” apparently made by the receiver, the initials being those of
that officer; other memoranda indicate that it passed through his
hands. ,
The pre-emption proof shows the approval of the register, by his sig-
" pature; hut when it was approved does not appear. The certification
of posting of notice in his office for thirty days is dated July 5, 1882,
and is attached to the affidavit of the publisher of the newspaper in
which the notice was pablished, the affidavit being dated June 30, 1882.
All these matters indicate that on this date, July 5, 1382, the proof was
complete in the local land office ; but why the entry was not completed
"~ and reported to your office is not explained. Some explavatory affida-
vits respecting the claim were subsequently filed in bebalf of the appli-
cant; the last bearing date December 12, 1882; all having been made
before the same clerk .of court who took tlie original proof. There is
- no correspondence to show why they were filed. .
The papers were not transmitted to your office nntil September 22,
1883, Ly the receiver, who stated as follows: ¢ The enclosed proof ap-
pears 1ull and complete, and pre-emptor made her proof within the
twelve wonths as required by law, but fibal papers are not issaed be-
cause nnder instrnetions contained in your letter (U) of Aungust,2, 1883,
in fhe case of declaratory statement filing of Richard E. M. Thompson
(application to transmute his declaratory statement No. 349 to that of
a homestead entry), where the land bhad once been classed as being val-
uable for mineral, you hold that the act of March 3, 1833, provides for
the disposal of «ll the lands in the State of Alabama, theretofore re-
ported to your office as containing coal or iron, at public sale by Presi-
dent’s proclamation. - You further hold that the mere filing of a declar-
atory statement is not sufficient to withdraw lands from the operation
of the act. The land embraced in the enclosed proof is shown by the
list furnished by your office as being valunable for coal; consequentiy
there arises a doubt in my mind as to whether I wounld be- justified in
issuing final papers. I therefore submit the proof for your considera-
tion and instroction.” ‘
This letter does not cover the period between. the filing of the proof
in the district office and the receipt of the instruetions of August 21,
1883, referred to, and fails to show why the entry had not been duly
reported, or rejected by the register and receiver, when final proof was
made, or subsequently, prior to the act, which in the receiver’s opinion
bars the issne of the final certificate; and this opinion you have sus-
tained by your decision from which this appeal is taken. Consequently
Tam unable to determine what facts or circunstances intervened to
prevent the completion of the entry and its proper transmittal with the
monthly returns of July, 1882, or at the expiration of such subsequent
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period as may have elapsed pending the receipt of the additional proofs
submitted by the affidavits referred to. E

It is evident that. the act of 1883 did not cause this suspension ; for
that act had not then Leen passed. It may have occurred through
mere neglect of the district office s to report the entry. The register’s
endorsement of approval shows that Lie was satisfied with the proof.
That the present receiver was also satisfied when he transmitted the
same is shown by bis report, stating that, ¢ the enclosed proof appears
full and complete, and pre emptor made her proof within the twelve
mouths as required by law.” What was the opinion of the former re-
ceiver is not shown; but the endorsement under his initials of the de-
posit of $30 would indicate that Le was cognizant of the filing of the
papers, and no objection to the sufficiency of the proof appears any-
where in the case. The only defect apparent is the omission to issue
the proper certificate and receipts and make formal report of the entry,
In any ordinary case it would be adjudged upon this showing that if the
party paid or tendered the money for the land, her right vested at that
date, and the failure to report the entry was a clerical error on the part
of the register and receiver, and that the further failure of the receiver
to-account for the money would amouit to official negligence, if not
more serious misconduct. Her right to the land could not be affected
by such failure. The correction of the error is ministerial merely, and
when wade relates to the date of payment, which if proved asindicated
was prior to the passage of the Act of March 3, 1883, It without fraud,
the entry, conforming (as it does) in all matters of proof to the instrue-
tions in force at its date, must be adjudged valid, and therefore a legal
appropriation of the land. '

“#The Act of 1833 provides for the future disposition of publiclands”;
(U. 8. v. Pratt Coal & Coke Co., et al., C. C. Nor. Dist. Ala., June, 1883,°
18 Fed. Rep., 708.) Tt has nothicg to do with titles previously acquired.
As before stated, sucli titles, unless impeach d for fraud, are valid ap-
propriations. Without proof of ‘fraud, patent could not be withheld
upon an eutry made prior to its passage, merely because the act requires .
that before disposal of the public lands as agricultural, “all lands which
have Leretofore been reported to the General Lund Office as containing
coal and iron shall first be offered at public sale.” That condition and
restriction relates to the lands then publie, for the Juture disposition of
which, as we have heretofore seen, the aet provides. If already dis-
posed of, they were not public lands, but had passed into private ap-
propriation, and do not fall within the descriptive terms of the law.

The entry in question is a pre-emption. The restrictions of the pre-
emption law are liberally construed in the interest of actual settlers.
The exception as to mines is contained in Section 2258 of the Revised
Statutes, and is expressed in the following words:  Lands on which are
situated any knowun salines or mines.” The suggestion that possibly
mines of coal may be found to exist apon a tract of land claimed by a

\
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‘pre-emptor is without force if such mines are not known. This has
been the uniform construction of the pre-emption law, in connection
with the mining statutes, and is necessary to give full effect to all the .
words of the law It is unreasonable, therefore, to seek-for possible
suggestion of mineral value to be hereafter-discovered in the tract
claimed. If it was proved beyond reasonable doubt by Miss Caste that -
no % known mines” existed npon the land—and her proof appears to
" have been direct upon this point—she was entitled to have her entry
reported and approved, if payment was made as indicated.

As to the Act of 1883, it was not intended.to change previous con-
structions of the law respecting mineral lands. It must be covstrued in
pari materia with existing statutes on the same subject, as was held by
" me in the case of Cadle, July 16, 1883.* But, as before stated, if’ the
circumstances.and facts of this case shall establish the one fact, that
upon sufficient proof the purchase money was accepted or tendered, the
right to patent vested by such payment, and the act of 1883 has no re-
troactive operation upon it. And as to all future disposal, this stat-
ute goes to abrogate even the restrictions of the old law, by providing
that the mines and mineral lands in the State of Alabama shall be
rated agiicultural lands for all purposes of such disposal. ‘

The provision that all lands heretofore reported as containing coal
and 1ron shall be offered at public sale before other disposal is made of
them as agricultural lands, taken broadly, might’ possibly have been '
construed to require such sale even of lands to which inchoate rights
had been asserted under the homestead laws. It was therefore further
provided, as to such lands, that patent might issue without regard to
the previous restrictions of the mineral law of 1872, upon proof of com-
pliance *in all other respects” with the existing liomestead law. As
to such claimant, no question of mineral reservation can be raised.

* CORNELIUS CADLE, JR.
[Secretary Teller, July‘16 1883; (10 C. L. O., 135.).]
Appeal from rejection of application (March 6, 1883) to purchase at private entry-

certain tracts in Alabama, “upon the ground that the lands have Dbeen reported to
your office as containing coal, and must therefore be offered at public sale under act
of March 3, 1¥83.” A

By the ‘ Winter reports,” made in 1879, certain tracts in this township were desig-
nated ascontaining *“ valuable coal”; after which came the entry,* Balance of public
land in 24 N., 9 E., not valuable coal and non-mineral.” All lands not in the former
class, mcludnw thnse in controversy, were offered for sale February 28, 1850, as ag-
ricultural lands, under act of July 4, 1876.
~ “This act should be construed in pari materia with the previous law.” Sec. 2313,
R. 8., reserves onlyhmds ¢ valuable for minerals.” After an agent, specially detailed,
has exammed lands and reported them as not containing valuable coal, and your |
.office has thus acted on the report, the Act of 183 does not create a new suspension of
them as mineral lands. The act only operated on lands withdrawn and designated
as mineral, because more valuable for mining than for other purposes. N

Decision reversed.
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Have the parties complied with the provisions of the law ¢ in all other
respects ?” is the only question to be considered, This must mean
actual performance of subsequent conditions, without regard to original
mineral character of the lands, although the same might have been re-
ported as containing coal or iron ; for the second proviso is a limitation
upon the first, which requires the publie offeriug only of such lands as
had been so reported. Its purpose, therefore, must be the protection
of those inchoate rights of actual settlers which in all other cases con-
fer the privilege of finul entry, against the necessity of comperition
with strangers at a public sale for their own homes and improvements.

When, therefore, it is found that the settler has presented his claim
under exxbtmo rules, and oftered his final proof within the requirements
of the Jaw,—and such proof shows the necessary residence, cultivation, -
and improvement to entitle him to the land, if there were no question
of mineral eharacter originally involved —he should not be further
restricted by anything in'the act of 1883, if such settlement was duly
made and filed for before its passage.

It is not intended by this ruling to decide, upon the present showing,
whetber or not Miss Caste has or has not made full compliance with
the law. That is matter for your determination, under the usual rules,
when her completed papers, if she shall be found entitled to have them
reported, shall come before you, or in a proper proceeding to bring all
the facts to your notice. If your records or information in your pos-
session shall lead you to a reasonable doubt respecting her good faith,
and to the belief that this claim was only intended as a cover for the
appropriation of a valuable tract of mineral land in fraud of the law
and for speculative purposes, and not for actual settlement, nothing .
herein is intended to restrict a full investigation, as well in this as in
any other case, in order to a proper determination of her rights.

LOCAL OFFICES—ACCESS TO RECORDS.

AporLrH MUNTER.

The public'have a right of access to the records of local Iand offices for the purpose
of obtaining information, or of making copies of the same, when the conduct of
the public business will fairly permit.

Acting Secretary Joslyn to Commissioner McFarland, November 4, 1884.

I have counsidered the appeal of Adolph Munter from your decision of
the 14th ultimo, approving the action of the register and receiver of the
Spokane Falls land otfice, Washington Territory, refusing to allow him
access to the records of the office for the purpose of making plats and
transeripts of entries and filings of that part of the land district within
the limits of Spokane county.

Youapprove the decision of theregister and receiver upon the grounds,
as stated by them, that they do not understand that the Secretary of



DECISIONS RELATING TO THE PUBLIC LANDS. 175

the Iaterior, in the Circular of May 29, 1884, intended to so construe
the Actof Malch 3, 1883, as to take from. the local ofﬁcers the benefit that
Would accrue to them under said act, and to give the same to persons
not interested in auy tract of land and whose only desire for copies of
the record. of an entire county would be for the purpese of being used.
as the basis of an abstract of deeds of the county and for furnishing such:
~information for a fee; and that to permit nccess “to the plats and tract
books for so long a tlme as would be necessary in making a copy of the-
records of so large a portion of the land distriet must, of necessity, in-
~ terfere with the disposal of public business. . .
Your office cireular of June 2 promulgated the decision of this -De- ..
partment of May 29, 1884 (2 L. D., 197), upon the application of said.
Muunter for a modification of your mstructlons of Aungust 20, and Sep-
~tember 3, 1883, to the rewlbter and receiver at Mon’rgomery Alabama,.
refusing to a]low any one to take copies of the plats, records, entries.
and filings, bllbjebt to the rule-that the public business must rot be
interrupted nor unreasonably impedcd. Mr. Munter was at that time
eugaged in the real estate business in the city of Montgomery,
Alabama. In reply to a letter from the register and receiver of Au-
gust 10, 1883, stating that attorneys and agents (and Mr. A. Munter
in particular) are in the habit of making copies of the records, plats.
and - transcripts of their offices for speculative purposes, and thereby
disturbing the reoular routine of official work, you advised the local
officers that “prior to the passage of the act of March 3, 1883, it was.
_customary for 0uts1de partles to be per mltted to make plats or dlagrams

ter administration to confine the pi
the officers authorized by law to impart it.”
Departinent for relief, and said decision of May 29 188 was 1endeled..
It thus appears. that the same objecnons were made by the local land

officers at Montgomery, as are now mtelposed by the rcglbter and re--

ceiver at Spokane Falls.

It is difficult. to see how. any mmnnderstandmg could arise in your'
office as to/ the meaning ofsaid decision of May 29, 1888{— It is therein.
expressly stated: ¢ I do not regard the provisions of law requiring the-
land officers to give inforination and copies of records when requested,
and allowing a fee for such service, as intended in any manner to:
exclude the publie, or individuals interested in any tract of land or-
public record relating to the same, from free access to the information:
sought, subject only to the needs of the puablic service, which require

“thut such access shall not interfere unnecessarily with the dispatch of”
© the public business.” ol .
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When any person dem"lng mforma’clon apphes to examine the pubhc s
records of the local land office, the question is not what business is the
party engaged  in, or what effect will his examination have upon the
-amount of fees that, may accrue to the register and receiver; but
‘rather, will such examiration interfere unnecessarily with the public
~business ? - If not, then the person so applying must be permitted to -
have access to the records, “as a matter.of well recoomﬁzed right.”  Mr.
Munter’s rights are no gréater and no less than those of any other indi-
“vidual under like circumstances, and itisa matter of no moment whether:
he is a resident of Washington Territory or of the State of Alabama.
He asks access to the records of the local land office for the purpose of
making copies of the same only * when the conduct of the public busi-
ness will fairly permit.”” - This access he has a right to demand, and the
“register and receiver have no right to deny it. ' ‘

Your decision is therefore reversed.

ALABAMA MINERAL LANDS..

- JAMES A. JONES. :

A

The act of March 3, 1883, was not intended, to ¢hange prevxous constluctlom of law
respecting mineral lands.

Said act conferred no rights except in cases where entries had been made prior to its’

passage; and all lands theretofore reported as conmmmg coal aud iron, which

appeared npon the official records 4s vacant or freé from claim, must be oﬁered

at publie sale.

: : to make home-
MW T the 8. W. 1 f\TW.A}_,andtbeW"
2,T.16 5., R. 6 W. Montgomery district, Ala-

bama.
It a,ppears that the apphcamon in questlon was received at the local

office (per mail) March 17, 1383, together with the usual homestéad and
non-mineral affidavits, in the formcr whereof he alleges-settlement upon’
the land in the year 1871, and that he has a dwelling house thereon
- and has cultivated one acre thereof, his improvements aggregating some:
* twenty-five dollars. The register and receiver rejected his application,
however, upon the ground that the tract had been reported as contain-
ing coal and was withheld from disposal except under the mining laws.
Jones appealed from said action, asserting an inchoate right under
the provisions of Section 3 of the Act of May 14, 1880 (21 Stat., 140)
to enter said tract by relation as of the date of his settlement in 1871
which right is protected by the act of March 3, 1883 (22 Stat., 487).
‘Baut your office dismissed the appeal upon the ground that said tract
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having been reported several years ago as valuable for mineral, and ac-

. eordingly withheld from other disposal, appellant’s position ¢is not a
true one, as the act of May 14, 1880, has no application to a settlement
on lands not subject to homestead entry, which was the condition of
the land in question. Again, the act confers no rights except in cases
of entries actually made. Congress has specially legislated for this
class of lands, thereby cutting off or defeating any rights that ordi-
narily would have inured to the settler who had failed to file his appli-
cation at the local office prior thereto.”

While it istrue that the act of May 14, 1880, does not apply to a
homestead settlement upon lands not sub3ect to homestead entry, it is
not true, however, that the said act confers no rights save upon entry-
men; or, in other words, that it confers no rights upon mere settlers
who have not actually made an entry. Such view is precluded by the
preamble of the statute, to wit: ¢ An act for the relief of seftlers on
public lands.” And the very language of Section 3 expresses a differ-
ent intent: ¢“That any seftler who has settled, or who shall hereafter

- settle, on any of the public lands of the United States,” ete. T take it
that by your decision you intended tohold that the act of March 3, 1883,
conferred no rights except in cases where entries had been made prior .
to its passage, and that all lands theretofore reported as containing coal
and iron, which appear upon the official records as vacant or free from
claim, shall be offered at public sale. In such a view I concur. v

As to the act of 1883, it was not intended to change previous eon-

-.gtructions of the law respecting mineral lands. It must be construoed

in parimateria with existing statutes on the same subject, as was held by

me in the case of Cadle (3 1.D.,173). See also the Caste case (Idem, 169).

Jones having no entry of record at the date of the passage of the act

“ of March 3, 1883, and having failed to perform the subsequent condi-

tions prescribed by the homestead law, I am of opinion that he has no

rights in the premises that can be recognized by this Department.
Barring the aforesaid correction, I affirm your decision, agreeably to -

the terms of the Cadle and Caste decisions. , -

PRIVATE CLAIM—SURVEY; RES JUDICATA.
HEIRS OF JOSEPH MAINVILLE.

A confirmed private claim was located by an approved survey, and another survey
. theréof which overlapped another claim was rejected ; application for approval
of the rejected survey was made in 1874, and denied, without exception or ap-
peal; the validity of the former and the invalidity of the latter survey had alse”
received judicial determination : held, on renewal of the application in 1882, with-
out excuse for laches or new evidence, that the case is res judicata.

Acti-hg Secretary Joslyn to Commissioner MeFarland, November 7, 1884.

It appears that on January 6, 1874, Messrs. Williams and Tittman,
attorneys-at-law, St. Louis, Mlssourl, applied to your office in behalf of
7747 LAND——12
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the heirs.and legal representatives of Joseph Mainville, alleged to be
owners of a tract of land two by forty arpens in size, situate in the Cul
de Sac common flelds of the city of St. Louis, for approval of a survey
thereof, numbered No. 3309, made by U. S. deputy-surveyor Brown in
1839, which they claimed was reported for confirmation to Joseph Calvé’s
representatives, by recorder Bates’s report of February 2, 1816, and con-
firmed by the Act of Congress of April 29, 1816 (3 Stat. 328).

They also allege that another survey of the.same tract was made by
the same surveyor, in the name of the same Calvé, numbered No. 1583,
which was approved by surveyor-general Reed, and claimed to be in
satisfaction of the confirmation to Calvé’s representatives, which survey
they alleged was erroneous, and should not have been approved; but
that survey No. 3309 was the correct location of the confirmed tract
and should be approved; and they asked opportunity to prove their
allegations, and for patent under the last-named survey. Subsequently,
under date of March 28, 1874, the same attorneys solicited the influence
of Hon. Erastus Wells, M. C., then at Washington, in behalf of their
petition, stating that Charles P. Chouteau, esq., who was the bearer
of their letter to Mr, Wells, was one of the claimants, and that the sub-
ject matter was of mueh importance to him.. Mr. Wells referred this
communication to your office, and it had due consideration in connec-
fion with the other papers in the case.

Uunder date of April 18, 1874, the Commissioner held in his decision
that it appeared from an examination of his records that the claim of
Joseph Calvé’s representatives for a tract of land (by virtue of a conces-
gion to Calvé made by the French government in 1768) of two by forty
arpens, equal to eighty arpens, is entered as No. 185 in the report of Feb-
ruary 2, 1816, of Frederick Bates, then recorder of land titles for the
Missouri Territory, entitled « confirmation of village claims under act of
Congress of the 13th of June, 1812,” wherein it is described as an out-
lot (Big Prairie), St. Louis, and was confirmed to him for eighty arpens,
and, subsequently, by the act of Congress approved April 29, 1816,
The decision further states that it appeared that under this confirma- .
tion two surveys were made, each for two by forty arpens, namely, No.
1583, in the Grand Prairie common field, and No. 3309 in the Cul de
Sac Prairie common field; and that survey No. 3309 is covered by sur-
vey No. 2498, under New Madrid location cerfificate No. 150, in the
name of James Y. O’Carroll; and, also, as appeared from a letter
dated July 30,1845, from surveyor-general Conway to the Commissioner
upon the subject of interference with the survey of the O’Carroll claim,
that survey No. 3309 has never been approved, but on the contrary was
considered to be null and void for want of confirmation. The decision
also stated that this opinion of the surveyor-generalseemed to have been
acquiesced in and adopted by the General Land Office, as survey No.
2498, under the the New Madrid location certificates in the name of
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O’Carroll, was patented June 10, 1862, in favor of Mary McRee as as-
signee in right of O’Carroll. In consideration of these facts, the Com-
missioner held that the matter had passed beyond his jurisdiction, and
refused the application.

This decision of the Commissioner embraced all the material points
raised by the application, affirming survey No. 1583, which was approved
by the surveyor-general, and holding not only that survey No. 3309 had
never been approved, but that it was covered by another survey, No.
2498, under which patent had issued. No appeal was taken from this
decision, nor was objection made thereto, until eight and one-half years
later, to wit, November 14, 1882, when another application for approval

> of survey No. 3309, and for a review of the Commissioner’s decision of
April, 1874, was filed in behalf of the same Charles P. Choutean and
heirs of Mainville,

No facts are presented by said application which were not presented,
or might not have been, upon the former application. The large num-
ber of documentary papers now filed with the application has been, it
is believed, of record from the earliest period of this controvessy, and
the able and elaborate argument of counsel accompanying the same
presents only subject matter which has been heretofore fully consid-
ered and adjudicated. No excuse is made for the laches in filing the
present applieation, except the allegation that it was supposed until
recently that the Act of Congress of June 6, 1874 (18 Stat., 62), protected
the applicants against the adverse claim under the New Madrid location
patented in 1862. This act is entitled, “An Act obviating the necessity
of issuing patents for certain private land claims in the State of Mis-
souri and for other purposes.” Whatever might have been the construc-
tion of this act by the applicants or their counsel prior to the October,
1878, term of the Supreme Court, it was then definitely construed in
the case of Snyder ». Sickles (98 U. 8., 203), and held only to dispense
with the necessity of issuing patentsin cases where the party interested
was by law entitled to patent. Certainly, then, since rendition of this

- decision the alleged excuse would not seem meritorious, in view of" the
fact that the claim now made is in conflict with another patented claim,
and that the applicants were not by law entitled to a patent, the former
one being in force. I find therefore no reasonable exense for the fuilure
to appeal from the Commissioner’s decision of April 18, 1874, or for the
laches in filing the present application.

Your decision of July 30, 1883, from which the present appeal is taken
rejects the application upon the ground that it is not within your
power toreverse the action of recorder Bates, who was specially charged
with the examination of private land claims, and who in adjudicating
this claim acted within the sphere of his duty, and whose action was

. confirmed by Congress. You also express a reluctance (as well as the

+ want of authority) to disturb the action of an officer had about three-
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fourths of a century ago, when this matter was not beyond the reach of
living witnesses competent to testify to the facts, which action has stood
unquestioned during the greater part of that period. You also concur
in the facts and conclusions stated by your predecessor in his deecision
of April, 1874, as further reasons for rejection of the application.

The validity of surveys Nos. 1583 and 3309 have been the subject of
judicial consideration and decision. In Page ». Scheibel (11 Mo., 167),
the validity of survey No. 1583 seems to have been expressly affirmed ;
the propositions of law therein decided seem to haye been approved in
Guitard v. Stoddard (16 How., 494); and in Gibson v. Stoddard (17 Mo.
App., 1), the invalidity of survey No. 3309 seems also to have been ex-
pressly determined. Were, therefore, the question now before me ves -
integra, I should feel constrained to respect these judicially expressed
eonclusions.

But grants like that in question do not attach to any specific tract
until surveyed ; the surveys are within the exclusive jurisdiction of your
office, which has power to adjudge their accuracy preliminary to patent;
and your action in their approval, rejection, or modification is a finality,
unless upon appeal to this Department or under its supervisory powers
it is otherwise directed; (Magwire v. Tyler, 1 Black, 195; Snyder v.
Sickles, supra). The decision of Commissioner Drammond of April 18,
1874, covered all the questions now presented and was full and complete
as to the law and facts of the case, as he understood them. There were
no exceptions to or appeal from that decision, nor is there any newly
discovered evidence. The applicants must consequently be held as con-
senting to his findings, and as waiving whatever rights they previously
claimed, and the case als res judicate. ‘

T feel less hesitation in this conclusion, upon grounds of public policy
and-a regard for the rights of innocent persons not parties hereto. It

- is understood that the tract in question is within the limits of the city
of St. Louis, and is occupied by the homes of many individuals, and the
business of different persons and corporations, many of whom, it is
fair to presume, have made their investments since April, 1874, in the
belief that their titles were unquestioned so far as the claim of the ap--
plicants is concerned. To now re-open this litigation, and thus cloud
and unsettle their titles and interests and sdbject them to the expense
and annoyance of further controversy, would not accord with those
principles of equity and justice which this Department will enforce,
~unless otherwise influenced by the most meritorious considerations and

~ upon the clearest legal rights.
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PRE-EMPTION—SECOND FILING.
JoEN E. THACKER.

‘Where one made a pre-emption filing on a tract whereon there was a prior claim (under
the belief that the prior seftler would abandon), and afterwards voluntarily relin-
quished his filing (under the belief that he would not abandon), he may not make
a second filing.

Acting Secretary Joslyn to Commissioner MeFarland, November 3, 1884.

I have considered the appeal of John E. Thacker from your decision
of January 4, 1884, refusing his application to make a second pre-
emption filing.

It appears that one McLellan filed a declaratory statement January
30,1883, upon the SW. % of Sec. 12, T. 161, R. 53, Grand Forks, Dakota,
alleging settlement the same day, and that Thacker filed a declaratory
statement upon the same tract April 27, alleging settlement April 24,
1883. Thacker relinquished his filing December 1, 1883, but the relin-
quishment does not appear to have been filed until December 6, when the
filing was canceled. Upon the same December 6, McLellan relinquished
his filing and one Hucheroft entered the tract under the timber-culture
law. Thacker now applies for leave to make another filing upon another
tract, elaiming that he made his original filing under the belief that
MeLellan intended to abandon the tract and not comply with the re-
quirements of the law, and that he relinguished his filing when he
learned the contrary rather than contest McLellan’s filing. This is not
sufficient reason for his allowance of a second filing. An offer of final
proof by either party would have developed the facts and established
the right of one. Thacker’s relinguishment was a voluntary act and he
must abide its consequences.

I affirin your decigion.

TIMBER CULTURE—ILLEGAL ENTRY.
Davip P. Litz.

A second timber-culture entry which has been (by mistake) allowed on the same sec-
tion, being illegal, does not bar the reception of a legal application; in such
cases, however, the application must be suspended whilst the applicant tests
the validity of the alleﬁed illegal entry.

Acting Secretary Joslyn to Commissioner MeFarland, November 10, 1884.

I have considered the appeal of David P. Litz from your decision of
May 29, 1884, rejecting his application to file a pre-emption declaratory
statement for the NW. 1 of Sec. 3, T. 114, R. 71, Huron, Dakota.

It appears that November 9, 1883, one Steiner made a timber-calture
entry upon the SE. 1 of the named section; that subsequently, on the
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-same day, one Curtis was allowed to make a like entry upon the NW. %
of the same section; and that May 5, 1884, while both of these entries
remained of record, Litz applied to file his declaratory statement upon
the last named tract. His application was rejected by reason of Cur-
tis’s entry.

The second section of the act of June 14, 1878 (20 Stat. 113), relative
to timber-cultare entries, provides ¢ That not more than one-quarter of
any section shall be thus granted.” The entry of Steiner, therefore,
exhausted all the land in this section subject to timber-culture entry,
and that portion covered by Curtis’s entry was excluded from a like
entry. Indeed the local officers report that the entry of Curtis was
allowed “by mistake” and “is illegal” Unquestionably his entry was
in violation of law, and no right was thereby acquired.

Your decision says, however, that, “admitting the fact that said
entry isinvalid, as long as it remains of record it is a bar to the land
covered thereby being disposed of under the pre-emption or other land
laws.” I do not concur in this broad expression of the law. An entry
which is illegal and void has no legal effect, and although it may be
erroneously allowed to find place upon the record, is not a valid appro-
priation of the land and will not exclude it from further appropriation
or at least from incipient appropriation. It is nominally, only, an ap-
propriation, and not so in fact. As held in Wilcox v. Jackson (13
Peters, 498) land must be ¢ legally appropriated” in order to its sever-
ance from the mass of publie lands. If illegally upon the record as an
appropriation, that question may be tested by any subsequent legal
applicant, and pending the same his application should not be rejected,
but suspended only to await the determination. ’

In the case of Shanley ». Moran (1 L. D., 188), this Department
held that where a